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PREFACE 

This is the eleventh volume of issuances (1 - 953) of the Nuclear Regulatory 
Commission and its Atomic Safety and Licensing Appeal Boards, Atomic Safety 
and Licensing Boards, and Administrative Law Judge. It covers the period from 
January I, 1980 to June 30, 1980. 

Atomic Safety and Licensing Boards are authorized by Section 191 of the 
Atomic Energy Act of 1954. These Boards, comprised of three members 
conduct adjudicatory hearings on applications to construct and operate nuclear 
power plants and related facilities and issue initial decisions which, subject to 
internal review and appellate procedures, become the final Commission action 
with respect to those applications. Boards are drawn from the Atomic Safety 
and licensing Board Panel, comprised of lawyers, nuclear physicists and 
engineers, environmentalists, chemists, and economists. The Atomic Energy 
Commission first established Licensing Boards in 1962 and the Panel in 1967. 

Beginning in 1969, the Atomic Energy Commission authorized Atomic Safety 
and licensing Appeal Boards to exercise the authority and perform the review 
functions which would otherwise have been exercised and performed by the 
Commission in facility licensing p·roceedings. In 1972, that Commission created 
an Appeal Panel, from which are drawn the Appeal Boards assigned to each 
licensing proceeding. The functions performed by both Appeal Boards and 
Licensing Boards were transferred to the Nuclear Regulatory Commission by the 
Energy Reorganization Act of 1974. Appeal Boards represent the final level in 
the administrative adjudicatory process to which parties may appeal. Parties, 
however, are permitted to seek discretionary Commission review of certain 
board rUlings. The Commission also may decide to review, on its own motion, 
various decisions or actions of Appeal Boards. 

The Commission also has an Administrative Law Judge appointed pursuant to 
the Administrative Procedure Act, who presides over proceedings as directed by 
the Commission. 

This volume is made up of pages from the six monthly issues of the Nuclear 
Regulatory Commission publication Nuclear Regulatory Commission Issuances 
(NRC I) for this period, arranged in chronological order. Cross references in the 
text and indexes are to the NRCI page numbers which are the same as the page 
numbers in this publication. 

Issuances are referred to as follows: Commission--CLI, Atomic Safety and 
Licensing Appeal Boards--ALAB, Atomic Safety and Licensing Boards-LBP, 
Administrative Law Judge--AU, Directors Denial-·DD, and Denial of Petition for 
Rulemaking-DPRM. 

The summaries and headnotes preceding the opinions reported herein are not 
to be deemed a part of those opinions or to have any independent legal 
Significance. 
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UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

COMMISSIONERS: ., 

John F. Aheame, Chairman 
Victor Glllnsky 
Richard T. Kennedy 
Joseph M. Hendrie 
Peter A. Bradford 

In the Matter of 

NUCLEAR ENGINEERING 
COMPANY, INC. 

(Sheffield, Illinois 
Low-Level Radioactive 
Waste Disposal Site) 

Docket No. 27-39 

January 22,.1980 

The Commission denies licensee's motion for reconsideration and 
clarification of (1) its prior Order sustaining the immediate effectiveness of a 
show-cause order issued by the Director, Nuclear Materials Safety and 
Safeguards, and (2) its Notice of Hearing directing the LiCensing Board to 
consider and decide whether the licensee could unilaterally terminate its 
license. 

RULES OF PRACTICE: DUE PROCESS 
Where an independent Licensing Board will make findings after a full 

adversary proceeding before it, an unsupported claim of "structural" bias, i.e., 
that the Board will consider itself bound to follow the Commission's 
"apparent conclusions" expressed in a preliminary opinion not addressed to 
the merits, does not raise a cognizable due process issue. 

DISQUALIFICATION STANDARDS 

" The Commission's adjudication of preliminary issues in a proceeding does 
not disqualify it from later considering an appeal on the merits of that 
proceeding. NLRB v. Donnelly Garment Co., 330 U.S. 219, 236-37 (1977). 
This principle applies even if the decision could be construed as implying that 
the Commission reached tentative views on issues yet to be resolved. PTCv. 
Cement Institute, 333 U.S. 683, 701 (1948). 
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Cement Institute, 333 u.s. 683, 701 (1948). 

MEMORANDUM AND ORDER 

This proceeding involves the low-level radioactive waste disposal facility 
operated by Nuclear Engineering Company, Inc. (NECO) near Sheffield, 
Illinois. On March 20, 1979, the Director, Nuclear Materials Safety and 
Safeguards (NMSS), issued an immediately effective Order to Show-Cause 
requiring NECO to resume its responsibilities and obligations under the 
license for the Sheffield site. In response, on March 22, 1979, NECO moved 
the Commission, as the only tribunal with jurisdiction to consider the 
Director's Order, for emergency action to stay the immediate effectiveness of ' 
that Order. Subsequently, on June 6,1979, we issued (l)a Memorandum and 
Order (Order) which sustained the immediate effectiveness of the Director's 
Order; and (2) a Notice of Hearing (Notice) which directed the Atomic Safety 
and Licensing Board (Board) originally convened to consider NECO's license 
renewal application to consider and decide whether NECO could unilaterally 
terminate its license for activities at Sheffield without affirmative action by the 
Commission. The Notice and Order fully discuss the events leading to their 
issuance, and except as is necessary to our discussion herein, we will not 
recapitulate what is said there. 

On June 18, 1979, NECO moved for reconsideration and clarification of 
the Commission's Order and Notice. NECO contends that the Order and 
Notice appear to prejudge the issues now pending before the Board. In 
particular NECO alleges that our decision appears to decide or significantly 
color the issue of NRC jurisdiction over NECO. NECO also contends that the 
Commission's Order, as well as the Director's Order to Show-Cause, are 
factually in error because they fail to identify any specific threat to the public 
health and safety. 

The NRC staff and the State of Illinois both oppose NECO's motion. The 
NRC staff contends that our Order decided only those issues necessary for 
ruling on NECO's motion for emergency action filed on March 22, 1979. In 
staffs view, because NECO sought our decision on the immediate effec­
tiveness of the Director's Order, NECO cannot be heard now to complain that 
the Order will influence the remainder of this proceeding. Staff also contends 
that the Commission had adequate facts on which to find a danger to public 
health and safety. The State of Illinois presents essentially the same 
arguments. 

Subsequently, on July 19, 1979, NECO filed a supplement to its motion for 
reconsideration to present a staff memorandum released by the NRC 
pursuant to NECO's request under the Freedom of Information Act. In that 
memorandum, Mr. L.B. Higginbotham of the Office of Inspection ,and 
Enforcement (IE) recommended against the issuance of a proposed show-
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cause order which would have supplemented the Director's Order by directing 
NECO to show-cause why it should not pump radioactive water from certain 
trenches at the Sheffield site. This proposed order was never issued; Mr. 
Higginbotham's opinion was based on his belief that (1) the Order was 
unenforceable, (2) the health and safety concerns regarding the radioactive 
water were uncertain, (3) the Order did not require action not already included 
in the Director's Order of March 20, and (4) NMSS, as the licensing 'office, 
should order the action. NECO contends that Mr. Higginbotham's opinion 
regarding the radioactive water demonstrates that there was no immediate 
threat to public health and safety which would justify the Director's 
immediately effective Order of March 20. Consequently, NECO believes that 
we should rescind that Order. 

Staff contends that NECO's supplemental motion and the Higginbotham 
memorandum do not provide a basis for reconsideration of our Order and 
Notice. Staff argues that the memorandum presents only one NRC 
employee's thoughts essentially on the legally proper bases for a show-cause 
order which was intended to supplement the Director's Order. Moreover, staff 
notes that in our Order of June 6, 1979, we held as ,a matter of law that 
potential threats to public health and safety could provide a basis for an 
immediately effective show-cause order. Finally, staff asserts that the 
Director's Order was supported by the facts. 

On October 19, 1979, NECO filed a second supplement to its motion for 
reconsideration to present a staff memorandum regarding a request by the 
State of Kansas for NRC assistance with a licensing review of a proposed low­
level waste repository. NECO contends that this memorandum demonstrates 
that the staff considers properly buried waste to be no longer possessed and 
that a licensee would discharge any responsibility for, decommissioning a 
waste facility by paying into a perpetual care fund. NECO claims that it relied 
on this policy and, thus, the Commission is now estopped from asserting that 
NECO possesses the radioactive waste buried at Sheffield. Accordingly, 
NECO believes that the Commission must rescind the Director's Order to 
Show-Cause, because it was premised on NECO's possession of the waste 
buried at Sheffield, and that the proceeding must be dismissed. 

Staff contends that NECO's additional submission does not provide a 
legally sufficient basis for Commission reconsideration ofthe Order of June 6, 
1979, or a basis for concluding that the Commission is 'estopped from 
conducting further proceedings regarding the Sheffield site. In stafrs view, the 
memorandum is a statement of preliminary staffthoughts on proposed deep 
salt mine burial of low-level waste, but does not purport to set out, 
Commission policy on the issue of possession. Moreover, Staff believes that 
the document does not support NECO's contention that a licensee has no 
further responsibility for material once it is placed in a disposal facility. 
Finally, staff argues that there can be no estoppel against the United States in 
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this situation. 
At the outset, we note that NECO requested the Commission to consider 

the immediate effectiveness of. the Director's Order to Show-Cause and to 
redefine the issues pending before the Licensing Board. The Commission 
followed its usual procedures for considering motions before it and the parties 
extensively briefed the issue of immediate effectiveness. 10 CFR 2.730. In view 
of NECO's request, the parties' responses, and the relation of immediate 
effectiveness to health and safety, we decided that issue. Under these 
circumstances, NECO cannot now be heard to complain that the Commis­
sion, following the requirements of the Administrative Procedure Act and its 
own regulations, issued a reasoned decision on the very issue NECO presented 
to us. 

NECO acknowledges that our Order explicitly disclaimed any intention to 
reach a decision on the merits of the issues pending before the Licensing 
Board, and that the Order is limited to the immediate effectiveness of the 
Director's Order. Nonetheless, NECO now contends that the ,Board will 
consider itself '''bound to follow the Commission's apparent conclusions." 
(Emphasis supplied) (Pet. Mot. at 7.) NECO offers no reasons to explain why 
the Board will so selectively read our opinion. This unsupported and 
apparently unique claim of "structural" bias does not appear to us to raise a 
cognizable due process issue, or to otherwise support the allegation that our 
decision prejudged the issues before the Board. Thus, we find no reason to 
clarify our Order of June 6, 1979. 

It is well-established that our adjudication of preliminary issues in a 
proceeding does not disqualify us from later considering an appeal on the 
merits of that proceeding. NLRB v. Donnelly Garment Co., 330 U.S. 219, 
236-237 (1977). This principle applies even if our decision could be construed 
as implying that we reached tentative views on the issues yet to be resolved. 
FTC v. Cement Institute, 333 U.S. 683, 701 (1948). The expression of such 
tentative views in the course of our exercise of administrative responsibilities 
does not overcome the presumption that administrators are assumed to be 
people of conscience and intellectual discipline, capable. of jUdging a 
particular controversy fairly OIi its merits. Cf. Withrow v. Larkin, 421 U.S. 35, 
47 (1975). Thus, the Commission is not disqualified by virtue of its 
preliminary opinion from subsequently reconsidering the same issues on the 
fuller record which would result from an adversary proceeding. 

NECO would find prejudgment in the attenuated situation in which an 
independent Licensing Board will make findings after a full adversary 
proceeding before it. NECO's contention will not pass muster. First, if, as 
NECO contends, the Board is bound to our. apparent conclusions, it is 
certainly bound to our explicit disclaimer that our opinion was not addressed 
to the merits of the issues pending before it. Second, even if the apparent. 
conclusions of our opinion are as claimed by NECO, we must assume that the 
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Board members are also intellectually disciplined and capable of judging the 
issues fairly on the basis of the full record they will develop. NECO has made 
no showing that the Board is not "capable of judging a particular controversy 
fairly on the basis of its own circumstances." United States v. Morgan. 313 
U.S. 409, 421 (1941). CI. Porter County Chapter of the Izaak Walton League 
of America. Inc. v. Nuclear Regulatory Commission. Nos. 78-1556,78-1559, 
78-1560 and 78-1561 (D.C. Cir. decided September 6, 1979). Slip op. at 16. 
Third, NECO's arguments are based on its view of the Commission's apparent 
conclusions. There is no need to elaborate 'on the proposition that NECO's 
perception of our conclusions will not necessarily be shared by the Licensing 
Board. The other pleadings filed with us in this proceeding do not perceive 
such "apparent" conclusions. Finally,. NECO's contention is clearly 
premature because the Licensing Board has not, as yet, issued an opinion. 
Thus, we must dismiss as unfounded speculation NECO's argument that our 
Order of June 6 will improperly affect the Board's resolution of the issues . 
pending before it. 

Lest NECO or the Licensing Board labor under any misconception about 
this matter, we take this occasion to affirm that our June 6 Memorandum and 
Order addressed only NECO's request to take emergency act~on to rescind a 
Director's Order and to stay the immediate effectiveness of that Order and was 
issued for that purpose only. Based on information available at that 
preliminary state ofthe proceeding, we upheld the immediate effectiveness of 
the Director's Order, and declined to take the course which NECO requested. 
We found that the.Director's Order should remain in effect "at least until the 
issues have been resolved by a Licensing Board." Complementing this 
holding, we stated that we were making no determination of the merits of the 
issues in the Show-Cause proceeding. In light of all this, it would be futile for 
the parties or the Licensing Board to scrutinize our June 6 Memorandum and 
Order in an attempt to discover a determination or significant "coloration" of 
those issues. 

NECO has also moved us to reconsider our Order of June 6. NECO's 
arguments in support of reconsideration are similar to arguments it previously 
presented. Moreover, NECO's motion presents no basis for our reconsidera­
tion of arguments made to and considered by us in reaching our initial 
decision. Thus, there is nothing in that motion which would warrant our 
reconsideration of the Order of June 6. Wisconsin Electric Power Company. 
(Point Beach Nuclear Plant, Unit No.2) 4 AEC 678 (1971), Pacific Gas and 
Electric Company. (Diablo Canyon Nuclear Power Plant~ Unit No.2), 
ALAB-30,4 AEC 685 (1971). 

NECO's frrst supplemental motion and the Higginbotham memorandum 
also do not provide an adequate basis for reconsideration. NECO has not 
demonstrated that the particular matter discussed in the memorandum 
detracts from the circumstances addressed by the Director's Show-Cuase 
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Order. That Order was concerned' with the totality of conditions at the 
Sheffield site, not just the pumping of water from certain trenches. Moreover, 
our investigation into the Director's exercise of discretion focused on the 
information known by him or which could have been obtained by him prior to 
his decision. Clearly, the Director could not have abused his discretion by 
failing to consider an opinion which became available only after he made his 
decision. Thus, we do not find that Mr. Higginbotham's personal views on a 
later proposed order require us to rescind the Director's Order of March 20. ' 

NECO's second supplement and the staff memorandum on which it is 
based also do not affect the result we reach today. Our Order of June 6,1979, 
explicitly noted that we were not passing on NECO's legal theories. The 
question of whether NECO possesses radioactive material buried at Sheffield 
is just such a merits issue. As such, it is now pending before the Licensing 
Board. Accordingly, NECO is free to present its evidence and arguments to 
the Licensing Board at the proper time. , 

For all of the above reasons, NECO's motion of June 18,1979, and,the 
supplements to that motion, dated July 19, 1979, and October 19, 1979 are 
denied. . 

Is is so ORDERED. 

Dated at Washington, D.C. , 
this 22nd day of January, 1980. 
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SAMUEL J. CHILK 
Secretary of the Commission 
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UNITED STATES OF AMERICA 
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ALAB-S74 

ATOMIC SAFETY AND LICENSING APPEAL BOARD 

In the Matter of 
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Dr. John H. Buck 
Michael C. Farrar 

HOUSTON LIGHTING AND 
POWER COMPANY Docket No. 50-466 

(Aliens Creek Nuclear , 
Generating Station, Unit 1) January 10, 19.80 

The Appeal Board affirms the Licensing Board's denial ofthe intervention 
petitions of four individuals. 

RULES OF PRACTICE: INTERVENTION 

Any individual desirous of obtaining entry into an NRC licensing 
proceeding on the strength of a notice published in the Federal Register by the 
agency has the obligation to inquire into the content of the notice and to 
comply with its requirements. 

RULES OF PRACTICE: INTERVENTION 

Persons whose residence is in sufficiently close proximity to a proposed 
nuclear facility to give them an interest in that facility'S licensing proceeding 
are duty-bound to take at least some steps to obtain such readily available 
information as might be required to protect their interest in a reasonably 
timely fashion. . 

Messrs. Jack R. Newman, Robert H. Culp and David 
B. Raskin, Washington, D.C., and Messrs. J. Gregory 
Copeland, C. Thomas Biddie, Jr., and Charles G. 
Thrash, Jr., Houston, Texas, for the applicant, Houston 
Lighting and Power Company. 

Mr. Stephen A Doggett, Rosenberg, Texas, for the 
appellants, Kathryn Otto, Patricia L. Strelleln and 
Donald D. Weaver. 

Mr. Eugene E. Mueller, Houston, Texas, appellant pro 
se. 

Mr. Stephen M. Sohlnkl for the Nuclear Regulatory 
Commission staff. 
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DECISION 

This construction permit proceeding involving (at its outset) Units 1 and 2 
of the proposed Allens Creek Nuclear Generating Station was initiated by a 
notice of hearing issued in late 1973. In September 1975, the applicant advised 
the Licensing Board that construction of the facility had been deferred 
indefinitely. Almost two years later, in August 1977, the Board was informed 
that the applicant had decided to go forward (albeit with only one of the two 
units) and wished to have the then dormant licensing proceeding reactivated. 

In light ofthis development, the Licensing Board published in May 1978 a 
"Notice of Intervention Procedures"! which, as amended in September 1978,2 
provided that new petitions for leave to intervene in the proceeding could be 
filed so long as they were founded on contentions "aris[ing] because of the 
changes in the proposed plans for the station and with respect to new evidence 
or information that had not been available prior to" December 9, 1975.3 This 
notice produced a substantial number of intervention petitions. Several of 
them were denied in February 1979 on the ground that they did not comply 

. with the restrictions which had been imposed by the Board; i.e., the 
contentions stated therein neither were based upon information that had 
become available subsequent to December 1975 nor had arisen from ihe 
proposed changes in plant design associated with the reduction of the facility 
from two units to one. 

On appellate review, we held the restrictions invalid. ALAB-535, 9 NRC 
377 (1979). See also ALAB-539, 9 NRC 422 (1979); ALAB-544, 9 NRC 630 
(1979). This led the Licensing Board to issue a "Supplementary Notice of 
Intervention Procedures," 44 Fed. Reg. 35062 (June 18, 1979). In it, the Board 
authorized the filing of an intervention petition by any person who had not 
earlier filed such a petition "because of the restrictions on permissible 
conditions contained" in the 1978 notice, as amended.4 The Board went on to 
require that persons taking advantage of this authorization state that the 
restrictions were in fact the reason for the failure to have sought intervention 
in response to that notice. 

On August 6, 1979, the Licensing Board entered an order in which it 
scheduled a special prehearing conference on October 15 for the purpose of 
considering the numerous intervention petitions filed pursuant to the 
supplementary notice. The order went on to direct that the petitioners file 
their contentions no later than September 14. 

143 Fed. Reg. 23666 (May 31, 1978). 
243 Fed. Reg. 40328 (September II, 1978). 
3 On that date, we had affirmed a partial initial decision which had been rendered by the 

licensing Board earlier in 1975 on certain of the issues presented in the proceeding. See ALAB-
301,2 NRC 853. 

4 Hereinafter, the "1978 notices." 
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Following the conference, at which the petitioners were given an 
opportunity to be heard, ~ the Licensing Board entered an order on November 
19, 1979 in which it granted some of the intervention petitions and denied 
others. Among the petitions denied were, inter alia, those filed by Eugene E. 
Mueller, Kathryn Otto, Patricia L. Streilein, and Donald D. Weaver. With 
respe~t to each of these petitioners, the Board ruled that, for one reason or 
another, there had been noncompliance with the terms of the supplemental 
notice or the August 6 order. Accordingly, the Board decreed, their papers 
would be treated as merely requests to make limited appearance statements. 

Now before us are appeals by all four individuals from the denial of 
intervention.6 The appeals are opposed by both the applicant and the NRC 
staff. 

A. The petitions of both Ms. Streileinand Mr. Weaver were devoid of any 
. representation as to why they had failed to seek timely intervention in 

response to the notice and amended notice issued the prior year. We are told, 
however, that, for two independent' reasons, the Licensing Board erred in 
denying the petitions on that ground: (I) the supplementary notice issued in 
June 1979 improperly had required petitioners to state affirmatively that they 
had not filed a petition in 1978 because of the restrictions contained in the 
notices of that year; and (2) in any event, publication of the supplementary 
notice in the Federal Register was insufficient to hold them accountable for 
knowledge of the requirement. 

1. We reject summarily the first of these lines of argument. It is readily 
apparent upon even the most cursory analysis that the challenged requirement 
was imposed in full conformity with the three opinions' we had rendered in 
connection with our invalidation of the restrictions contained in the 1978 
notices.s 

We need not rehearse in detail everything which was said in those 
opinions. It suffices to note that we did not there hold that the 1978 notices 
were entirely void, with the consequence that the issuance of a new notice was 
mandated. Rather, we specifically left the Licensing Board free to decide for 
itself whether any further notice was required in the interest of insuring that no 
person had been dissuaded from filing an intervention petition because ofthe 
invalid restrictions in the 1978 notices. 

More particularly, in ALAB-S39 we expressed doubt that the restrictions 
had "served to discourage potential petitions (although ... [they] may have 
had an effect upon the choice and development of the contentions which were 
set forth in the petitions filed)." 9 NRC at 427. A short time thereafter, 
however, we were confronted with the assertion of one of the already admitted 

5 See, in this connection, ALAB-S65, 10 NRC 521 (October I, 1979). 
6 Ms. Otto, Ms. Streilein and Mr. Weaver are represented on the appeal by counsel; Mr. 

Muel1er's appeal has been prosecuted pro se. 

" ALAB-535, ALAB-S39, ALAB-544, supra. 
I We have been given insufficient cause to alter any of the conclusions reached in those 

opinions. 
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intervenors to the effect that this doubt was not justified. Not being in a 
position to determine ourselves "where the truth lies on that matter," we 
concluded in ALAB-S44 that the Board below (in conjunction with the 
applicant and stafO should decide whether, out of an abundance of caution, it 
would be best to provide another opportunity to intervene to any persons who 
in fact had not previously sought intervention for the reason that they could 
not satisfy the terms of the 1978 notices. 9 NRC at 632. 

As is evident from the supplementary notice, the Board decided to give any 
such persons a fresh chance to intervene. Having done so, it was entirely 
appropriate for the Board to insist that those endeavoring to avail themselves 
of the further intervention opportunity aver explicitly that they were within 
the limited class to whom the supplementary notice was addressed. 

2. We find °it unnecessary to reach these petitioners' second point, that 
publication of the supplementary notice in the Federal Register is not a 
sufficient basis for holding them to an awareness ofits terms. To begin with, it 
is quite apparent from the fact that they sought intervention in July 1979 that, 
even though they may not read the Federal Register, both had learned of the 
notice from some other source. Whether or not their informant had disclosed 
to them the full text of the notice is of no present moment. Before filing their 
petitions on the strength of the notice, it was their plain duty-as it is the 
obligation of any individual desirous of obtaining entry into an NRC licensing 
proceeding on the basis of such a notice-to make inquiry into the possible 
existence of preconditions. From all that appears, this was not done by either 
petitioner. Nor can it be said that it would have been an onerous undertaking. 
A copy of the supplementary notice was (as petitioners could easily have 
ascertained) routinely furnished to, and available for inspection in, the local 
public document room located for this facility in the Sealy Public Library in 
Sealy, Texas. Ms. Streilein and Mr. Weaverreside, respectively, in Richmond 
and Simonton, Texas. All three communities are situated in the general 
vicinity of the plant site. See Final Environmental Statement, p. 2-2. 

Beyond that dispositive consideration, at the special prehearing con­
ference Ms. Streilein's counsel represented (in her absence) that his client had 
become aware of the proceeding in September 1978 but that it was her then 
impression that she could not intervene in it (Tr. 1227-28). He went on to 
indicate that he was not certain whether she had believed that intervention was 
foreclosed to everyone or just to herself (Tr. 1229-30). The Licensing Board 
thereupon had directed counsel to "go back and call Ms. Streilein again and 
try to get more information, or have her come in pers'onally and tell us what 
went on" (Tr. 1230). But, although counsel was given until 4:00 p.m. the 
following day to comply with this direction, without explanation Ms. Streilein 
did not appear and no further information was forthcoming. 

Mr. Weaver likewise did not attend the conference. One of the other 
petitioners (a Mrs. Bishop) informed the Board, however, that she had 
reached him by telephone in Hawaii that morning and had asked him whether 
he had known of the 1978 notices and been "intimidated" by them (Tr.' 1233). 
According to Mrs. Bishop, he had given an affirmative answer (ibid). That 
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was the extent of their conversation; Mr. Weaver had not told her when he had 
learned of the 1978 notices or provided an explanation for his failure to have 
included such a representation in his intervention petition (Tr. 1234-35). In the 
totality of circumstances, the Licensing Board declined,(and we think rightly) 
to attach any weight to these hearsay statements (Tr. 1235; November 19 
order, p; 5). 

In sum, the record at hand leaves us with the firm conviction that these 
petitioners did little, if anything, to ascertain precisely what was required of 
them to become a party to the proceeding and then to discharge their 
obligations. This being so, we are totally disinclined to hold that the Licensing 
Board was wrong in not excusing their failure to comply with the easily 
fulfilled, and manifestly appropriate, requirement which the supplementary 
notice had imposed.9 

B. By her own explicit admission, Ms. Otto's failure to file an intervention 
petition in response to the 1978 notices was not induced by anything contained 
therein. Instead, as she informed the Licensing Board ina September 13,1979 
letter and at the special prehearing conference (see Tr. 764-66), her inaction 
had stemmed from a belief at the time that Allens Creek was to be either a 
coal-fired or hydroelectric facilitylO-a belief said to have been fostered by her 
unawareness of the issuance and pUblication of the 1978 notices. She 
assertedly did not learn of her error until the Spring of 1979 (Tr. 765). 

Here, as in the case of the StreiIein and Weaver appeals, there is no 
occasion to reach the question of the legal significance of Federal Register 
publication of notices pertaining to the opportunity to intervene in a licensing 
proceeding. According to Ms. Otto's September 13 letter, she resided in 
Simonton, Texas, during the period she was under a misapprehension 
respecting the type of plant proposed for the AlIens Creek site. As she herself 
acknowledged in the letter, Simonton is "only a few miles from [that] site."11 
In that circumstance, the misapprehension is more appropriately attributed to 
a lack of diligent inquiry on her part than it is to a lack of accessibility of the 
Federal Register. Surely, living in the virtual shadow of the proposed facility, 
it would not have been at all difficult for her to seek confirmation from a 
knowledgeable source of the accuracy of her assumption that nuclear 
generation was not involved. 

Moreover, the applicant has represented in its brief to us that articles 
relating to the filing of intervention petitions under the 1978 notices appeared 
in daily newspapers of general circulation published in nearby Houston. And 

, In reviewing the ruling below, we of course have confined ourselves to the record before the 
Licensing Board. But that these petitioners now insist that, in fact, they were dissuaded by the 
1978 notices forecloses any claim that Federal Register publication left them unaware of the 
content of those notices. See also p. 12, infra. 

ID The September 13 letter made reference only to a coal-fired plant. The hydroelectric 
alternative was first mentioned by Ms. Otto at the conference (fr. 765). 

II It appears from the Final Environmental Statement (at p. 2-2) that the distance is 
approximately 10 miles. 
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we think it not unlikely that, apart from those specific articles, the proposal to 
build a nuclear facility in the Houston area has received considerable media 
attention ever since it first surfaced. 12 

In a word, then, Ms. Otto's challenge to the denial of her intervention 
petition must fail for essentially the same reasons applicable to Ms. Streilein 
and Mr. Weaver. We stress again that, the legal import of Federal Register 
publication to one side, persons whose residence is in sufficiently close 
proximity to a proposed nuclear facility to give them an interest in that 
facility'S licensing proceeding are duty-bound to take at least some steps to 
obtain such readily available information as might be required to protect their 
interest in a reasonably timely fashion. Not having done so, Ms. Otto cannot 
be heard to complain. 

C. Mr. Mueller's petition was denied for the entirely different reason that 
he had failed to submit his contentions by September 14, 1979, the deadline' 
prescribed in the Licensing Board's August 6, 1979 order. (The contentions 
were filed, instead, on September 25.) At the October special prehearing 
conference, he explained that he had not read the order or the Commission's 
Rules of Practice but had relied upon the advice of "some friends" to the effect 
that he was entitled to file his· contentions flfteen· days prior to the 
commencement of the conference (Tr. 757-63). 

In the course of granting him leave on December 3, 1979 to file a 
supplemental brief in support of his appeal, we instructed Mr. Mueller to tell 

"I us whether he had received the August 6 order ( a copy of which had been 
served upon him at the time of its issuance). By way of response, Mr. Mueller 
states merely that "[i]n the past I have received a lot of correspondence 
concerning the Aliens Creek project ... ~ Because I have to make a living, with 
limited resources and time [I] may have lost [track] of the" August 6 order.13 

This explanation will not do. To be sure, there has been an appreciable 
quantity of submissions and orders in this case and, since the date upon which 
his intervention petition was filed, Mr. Mueller no doubt has received copies 
of most (if not all) of them. Although many may have been oflittle concern to 
him, that does not excuse his failure to have examined each as it arrived for the 

12 Needless to say, newspaper articles are a particularly effective means of informing persons 
of the institution and progress of a licensing proceeding involving a proposed reactor in their area. 

IJ In view of that response, we are giving effect to the well-recognized presumption that served 
documents have been received by the addressees. 
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purpose of determining its possible crucial importance to the prosecution of 
his intervention endeavor.14 Whatever may have been the other demands 
upon his time, that much assuredly could be fairly expected of him. 

Mr. Mueller's principal contention on the appeal, i.e., that the Licensing 
Board lacked the authority to establish the September 14 deadline for the 
filing of contentions, is dispositively answered by the Rules of Practice. 10 
CFR 2.711(a) expressly empowers licensing boards to extend or shorten the 
time provided by the rules for the taking of any action. 15 

Insofar as it denied the intervention petitions of the four appellants here 
involved, the Licensing Board's November 19, 1979 order is affirmed. 16 

It is so ORDERED. 

FOR THE APPEAL BOARD 

C. Jean Bishop 
Secretary to the Appeal Board 

14 Certainly, he should have paid particular attention to any Licensing Board orders served 
upon him. 

U Mr. Mueller does not argue alternatively that the Board below abused its discretion in 
imposing the September 14 deadline. In any event, given the large number of intervention 
petitions filed in response to the supplementary notice, the Board was fully justified in concluding 
that contentions should be filed a month before the special prehearing conference. See ALAB-
565, supra, 10 NRC at 523-524. Any petitioner experiencing difficulty in meeting the deadline 
could have applied for an extension of time. 

16 We still have before us an appeal taken by another individual, Robert Alexander, from the 
denial in a November 20, 1979 order of his untimely intervention petition. That appeal is in the 
briefing process. 
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Cite as 11 NRC 14 (1980) ALAB-575 

UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

ATOMIC SAFETY AND LICENSING'APPEAL BOARD 

Alan S. Rosenthal, Chairman 
Michael C. Farrar 
Thomas S. Moore 

, , In the Matter 'of 

HOUSTON LIGHTING AND 
POWER COMPANY, et al. 

(South Texas Project, Units 1 and 2) 

TEXAS UTILITIES GENERATING 
COMPANY et al. 

(Comanche Peak Steam Electric 
Station, Units 1 and 2) 

Docket Nos. SO-498A 
SO-499A 

Docket Nos. SO-44SA 
SO-446A 

January 14, 1980 

The Appeal. Board grants a petition for directed certification and 
summarily affirms the order of the Licensing Board (LBP-79-27) denying 
applicants' motions for specified relief founded on the theory that the 
doctrines of res judicata and collateral estoppel preclude the relitigation of 
certain issues in this proceeding. 

Messrs. E. W. Barnett, Houston, Texas, and J. A. 
Bouknight, Jr., Washington, D.C., for the Houston 
Lighting and Power Company. ' 

Messrs. Joseph B. Knotts, Jr., and C. Dennis Ahearn, 
Washington, D.C., for the Texas Utilities Generating 
Company. ' 

Messrs. Michaela. Miller and David M. Stahl and Ms. 
Martha E. Gibbs, Chicago, Illinois, for the Central 
Power and Light Company and the Central and South 
West Corporation, et 01. 

Mr. Marc R. Poirier, Washington, D.C., for the Public 
Utilities Board of the City of Brownsville, Texas.' 
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,'MI. Susan Braden Cyphert, Mr. Frederick H. 
Parmenter, Ms. Nancy Lugue and Mr. David A. 
DOPlovlc, for the United States Department of Justice. 

• • . .. .~ . . I .... , 

Mr. Frederic D. Chananla and Ms. Ann Hodgdon for 
the Nuclear ~egulatory C.ommission staff." " " 

" I ~ I , 

'MEMORANDUM AND ORDER 
, , 

The Houston Lighting and Power Company (Houston), supported by the 
Texas Utilities Generating Company (TUGCO), has petitioned us to 
undertake an interlocutory review (by way of directed certification!) of the 
Licensing'Boiud's October 5, 1979 order in these two antitrust proceedings. 
LBP-79-27, 10 NRC 563. In that order, the Board denied motions filed by 
Houston and TUGCO seeking certain specifie'd relief. The motions were 
founded on the theory that other parties to the proceedings, central Power 
and Light Company and its privies, are precluded ,by the doctrines ,of res 
judicata and collateral estoppel from now relitigating issues said to have been 

f ,~esolv~d against ,Central in ,West. ,Te~as Utilities~. T~xas Electric ,Service 
: Company. 470 F. Supp. 798 (N.D. ,Tex. 1979), appeal pending. No. 7~-2677 
, (5th Cir.)~ For ,the ,reasons stated in its opiruon, the Board found 'neither 

doctrine to be applicable in the ci~cu~sta~ces ~f this case. , < ' :: 1" 
Based upon a full consideration of the papers before usl , we (1) grant 

directed certification; and (2) affirm summarily on the opinion below.3 

It is so ORDERED. '_.,; ,-
1 ( 

FOR THE APPEAL BOARD 

C. Jean Bishop 1;.1 

Secretary to the Appeal Board 

. " , 
I See 10 CFR 2.718(i); Public Service Company of New Hampshire (Seabrook Station, Units 

1 and 2), ALAB-27I, 1 NRC 478 (1975). . 
2 All of the parties briefed not merely the question' of whether interlocutory appellate review 

was warranted but, as well, the merits of the controversy. See our unpublished orders of 
, November 13 and December 18, 1979. 'C '," I ' ' 

: ,] Although the Houston petition did not raise the point, the TUGCO response asserted that 
the licensing Board failed to apply properly the summary disposition, provisions in the 

, Commission's Rules'of Practice, 10 CFR 2.749. We regard that assertion as being soiIisubstantial 
as to require no extended discussion. It suffices to note that, the Board having decided (and, as we 
havedetcrmined, correctly) the resjudicata and collateral estoppel questions against TUGCOand 
Houston, there was no possible basis for awarding summary disposition to either of those parties. 
In these circumstances, there is nothing to commend the argument that Central was required to do 

, more than it had done to counter TUGCO's statement of assertedly undisputed facts-which 
- consisted of nothing more than a recitation'ofthe district court findings and was accompanied by 

no independent support for the "facts" contained therein. 

15 



Cite as 11 NRC 18 (1980) ... " " 

, 'UNITED STATES OF AMERICA 1 i 

NUCLEAR REGULATORY COMMISSION 

'" 'ALAB·577 

'ATOMic SAF'ETY AND LICENSING APPEAL: BOARD - ." 

Alan S. Rosenthal, Chairman 
Dr. John H. Buck 
Michael C. Farrar 

In the Matter of 

CAROLINA POWER AND 
LIGHT COMPANY , ! 

(Shearon Harris Nuclear 
Power Plant, Units 1, 
2,3, and 4) 

Docket Nos. 50·400 
50·401 
50·402 
50·403 

January 29, 1980 

In response to the stafrs appeal, the Appeal Board affirms with 
modification the Licensing Board's supplemental initial decision on the 
subject of the applicant's management capabilities to construct and operate 
the Shearon Harris facility without undue risk to the public health and safety. 
In modifying the supplemental decision, the Appeal Board deletes a condition 
imposed by the Licensing Board on the previously authorized construction 
permit requiring the staff to institute an adjudicatory proceeding at the 
operating license stage to consider this issue. In lieu thereof, the Appeal Board 
imposes on the staff certain procedural requirements designed to assure 
proper consideration of the issue at the operating license stage, without now 
deciding on the need for a hearing at that time. 

RULES OF PRACTICE: STANDING TO APPEAL 

As a general rule, the Appeal Board will entertain an appeal from a 
licensing board ruling only.if the appellant can establish that, in the final 
analysis, some discernible injury to it has been sustained as a consequence of 
the ruling. Northern States Power Company (Prairie Island Nuclear 
Generating Plant, Units 1 and 2), ALAB-252, 8 AEC 1175, 1177 (1975); 
Toledo Edison Company (Davis-Besse Nuclear Power Station), ALAS-157, 6 
AEC 858,859 (1973). 



RULES OF PRACTICE: STANDING TO APPEAL 

The Appeal Board may entertain an appeal, as an exception to the general 
rule enunciated, in ALAB-157 (Davis-Besse), where extraordinary cir­
cumstances justify appellate review notwithstanding the absence of discerni­
ble injury to the applicant. Northern States Power Company (Prairie Island 
Nuclear Generating Plant, Units 1 and 2), ALAB-252, 8 AEC 1175, 1177-78 
(1975). 

LICENSING BOARD: DELEGATED AUTHORITY 

Licensing boards possess only such powers as have been conferred upon 
them by the Commission either by regulation or otherwise. Public Service 
Company of Indiana (Marble Hill Nuclear Generating Station, Units 1 and 2), 
ALAB-316, 3 NRC 167, 170-71 (1976). ' 

RULES OF PRACTICE: OPERATING LICENSE HEARING 

A finding under Section 2.104(a) of the Commission's Rules of Practice 
that a hearing on an operating license application is required in the public 
interest (I) is to be made only after the filing of that application; and (2) should 
be founded on the content of the application, together with all current 
available information having a bearing upon the need to hold an evidentiary 
hearing irrespective of whether one might be requested by the applicant or an 
interested person. 

LICENSING BOARD: DELEGATED AUTHORITY 

In carrying out its adjudicatory responsibilities, a licensing board has 
broad authority to impose conditions on the sought permit or license which 
require that certain measures be taken relating to plant construction or 
operation in the interest of safety or the preservation of environmental values. 
But that authority does not allow a condition which, in effect, triggers the 
initiation of a new and i~dependent adjudicatory proceeding at a later date. 

LICENSING BOARD: DELEGATED AUTHORITY 

Licensing boards have no independent authority to initiate any form of 
adjudicatory proceeding; rather what is required is the prior issuance, by some 
other component of the Commission, of one of the five types of order or 
notices specified in 10 CFR 2.700. Houston Lighting and Power Company 
(South Texas Project, Units 1 and 2), ALAB-381, 5 NRC 582,592 (1971). 
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Mr. EdwIn J. Rels for the Nuclear Regulatory Commis­
sion staff. 

DECISION 

This construction permit proceeding involves the four units of the 
proposed Shearon Harris nuclear facility to be located in North Carolina. In 
January 1978, the Licensing Board rendered an initial decision in which it 
authorized the construction of the facility. LBP-78-4, 7 NRC 92. Later that 
year, on the appeal of the joint intervenors,l we affirmed. ALAB-490, 8 NRC 
234.2 

What now brings the proceeding back to us is a supplemental initial 
decision rendered by the Licensing Board last July,3 following a further 
evidentiary hearing directed by a Commission order issued subsequent to 
ALAB-490. See CLI-78-18, 8 NRC 293 (1978). In that supplemental decision, 
the Board imposed an additional condition upon the Shearon Harris 
construction permits. Asserting that the Board exceeded its jurisdiction in 
taking that action, the NRC staff has appealed and asked us to strike the 
condition. None of the other parties to the proceeding has filed a brief in 
response to the appeal (although the applicant advised us by letter, without 
elaboration, that it agrees with the staff). At our invitation, however, the 
Board below recently supplied us with a memorandum in elaboration of the 
basis for its conclusion that it possessed the authority to impose the condition 

. in question.4 

I 

A. The background of the present controversy is this. When the 
proceeding was first before it, the Licensing Board requested the staff to 

I Conservation Council of North Carolina and Wake Environment, Inc. The appeal was 
confined to a single issue, the need for the power to be generated by the facility. 

2 The affirmance embraced the need-for-power issue raised by the appeal, as well as (on sua 
sponte review) al\ other issues considered by the Licensing Board except for that of the 
environmental effects of radon (Rn-222) generated in the course of the mining and milling of 
uranium. Decision on that generic matter was deferred pending the outcome of our exploration of 
it in other licensing proceedings. See 8 NRC at 241-42; 244. An evidentiary hearing on radon 
releases is now scheduled for late February. See Philadelphia Electric Company (Peach Bottom 
Atomic Power Station, Units 2 and 3), ALAB-S66, 10 NRC 527 (October 11. 1979). 

3 LBP-79-19. 10 NRC 37 (1979). 
4 LBP-80-3. II NRC 106 (January 14. 1980). With our leave. the staff responded to that 

memorandum in a January 23. 1980 supplemental memorandum of its own. 
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address certain specific questions relating to its assessment of the management 
capabilities of the applicant. The staff did so through the testimony of two 
supervisory inspectors assigned to the Commission's regional office having 
territorial jurisdiction over North Carolina. Those witnesses alluded to 
certain problems which had been encountered at other nuclear facilities 
owned and operated by this applicant. They went on, however, to take note of 
corrective measures which the applicant had taken to obviate a repetition of 
those problems and stated that they did not have any present concerns 
regarding the applicant's ability to manage the construction and operation of 
Shearon Harris. In its initial decision, the Board cited this testimony and 
expressly noted that it was "satisfied with the responses to its questions 
regarding management .... " LBP-78-4, supra, 7 NRC at 108-09. 

In April 1978 (some three months after the initial decision had been 
rendered and while the intervenors' appeal from it was still pending before us), 
the staff brought to our attention the fact that one of the line inspectors at the 
applicant's two-unit Brunswick facility (which is in operation) believed that 
"his views on the management capability of [the] [a]pplicant to staff and 
operate the Harris facility had not adequately been presented to the Licensing 
Board." In this connection, the staff transmitted copies of the handwritten 
notes which the line inspector apparently had given to the supervisory 
inspectors at their request to assist them in the preparation of their testimony.s 

In ALAB-490, we referred to these developments and expressed concern 
respecting the depth of the interrogation of the supervisory inspectors by the 
Licensing Board. Although nonetheless perceiving no necessity to call for a 
further exploration of the management capability matter, we admonished the 
staff "to keep the construction and operation of the Shearon Harris facility 
under particularly close surveillance to insure that the remedial measures [said 
to have been initiated by the applicant] indeed prove to be effective .... " 8 
NRC at 244. 

Our handling of the staff disclosure did not please the Licensing Board. On 
August 30, 1978, just a week after ALAB-490 came down, that Board sent a 
letter to the Commission in which it expressed (I) its agreement w~th the line 
inspector that his views had not been adequately reflected in the testimony of 
the supervisory inspectors; and (2) its belief that it had been misled by that 
testimony. Taking the Board's letter as raising a question regarding "the 

, WhlIe correctly regarding itself duty-bound to apprise us of the line inspector's thinking on 
the matter, the staff expressed the opinion (1) that the "factual content" of his notes was 
adequately reflected in the testimony of the supervisory inspectors; and (2) that the supervisory 
inspectors' conclusion that the applicant is competent to conduct and operate the Shearon Harris 
facility was supported by the record. For these reasons, the staff opined that there was no occasion 
"to take the matter further." April 18, 1978 letter from staff counsel Charles A. Barth to the 
members of this Board, at pp. 1-2. 
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integrity of the adjudicatory process in this proceeding," the Commission 
responded to it by, inter alia, remanding' the procee(iing to the Licensing 
Board "for a further hearing on the management capabilities of [the applicant] 
to construct and operate the proposed Shearon Harris facility without undue 
risk to the health and safety of the public." CLI-78-18, supra, 8 NRC at 294. 

B. At the hearing on the remand, the Licensing Board took the testimony 
of a substantial number of witnesses for the applicant and the staff.6 
Thereafter, proposed findings of fact and conclusions of law were filed by 
those parties. (Although actively participating in the hearing, neitherthejoint 
intervenors nor the State of North Carolina did likewise.) 

In its supplemental ini'tial decision, the Licensing Board reviewed the 
evidence before it in commendable detail. On the basis of its analysis of the 
disclosures of record, it reached the conclusion that the applicant possesses 
the requisite "management capability and technical qualifications to design 
and construct" the Shearon Harris facility. LBP-79-19, supra, 10 NRC at 95. 

With respect to facility operation, the Board determined that, at this 
construction permit stage, the applicant's burden is to establish that "there is 
now a reasonable probability that it will timely have the management 
capability and technical qualifications to operate the plant without undue risk 
to the health and safety of the public." 10 NRC at 95. This determination 
rested upon the provisions of 10 CFR 50.34(a} (6), which .require the 
Preliminary Safety Analysis Report submitted in connection with a construc­
tion permit application to contain "[a] preliminary plan for the applicant's 
organization, training of personnel, and conduct of operations."7 

Much of the evidence on this score related to problems encountered in the 
operation of the applicant's Brunswick nuclear facility between 1974 and 
1977. See 10 NRC at 74-95. The Licensing Board took this evidence to 
establish "clearly" that the quality of the applicant's management during that 
period "fell below desirable levels, even according to [the applicant's] 
standards." [d. at 96-97. Indeed, as the Board saw it, certain ofthe problems 
were "the proximate result of management failure." [d. at 97. 

6 The names and positions of most of those witnesses are set forth in the supplemental 
decision. LBP-79-19. supra, 10 NRC at 43-44. As is there seen. they included several high-ranking 
officials of the applicant. as well as supervisory and line members of the staff of the two 
Commission offices directly involved with the matter: Nuclear Reactor Regulation and 
Inspection and Enforcement. Among the latter were the two supervisory inspectors who had 
appeared at the earlier hearing and the line inspector whose concerns had prompted the remand. 

7 The Board stated that. in light of 10 CFR 50.34(b) (6) and (7). '1s]pecifics ofthe operational 
plan, including its managerial and administrative controls. may be deferred until the application 
for an operating license" (and the accompanying Final Safety Analysis Report) is filed. Thus. in 
the Board's view. Section 50.34(a) (6) "requires a reasonable showing" that the applicant will be 
able to comply with Sections 50.34(b) (6) and (7). 10 NRC at 95. 
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The Board both acknowledged and noted its agreement with (1) the 
insistence of the applicant that effective action had been' taken to solve the 

. problems and (2) the staffs belief that the applicant's operations have 
considerably. improved in recent years; were this not so, the Board added, it 
might have been constrained to suspend the Shearon Harris construction 
permits. Ibid. Nonetheless, according to the Board, there was sufficient 
residual doubt regarding the applicant's management capability to operate 
Shearon Harris that a demonstration of such capability should be required in 

. an adjudicatory proceeding at the operating license stage. Ibid. To this end, 
the Board imposed upon the construction permits the following additional 
condition: 

(ix) At an appropriate time during the review of the application for the 
operating license of the Shearon Harris Nuclear Power Plant, the Staff 
shall implement the necessary actions to enable the Secretary to issue a 
notice of hearing on said application to be published in the Federal 
Register required under 10 CFR 2.104. In addition to the other 
requirements of Section 2.104, the notice of hearing shall state that the 

. presiding officer will consider (in addition to any other matter which may 
be in controversy) whether the Applicant has the management capability 
and is technically qualified to engage in the activities to be authorized by 

; the operating license in accordance with the regulations of 10 CFR 
Chapter 1. 

Id. at 98. 
It is this condition of which the staff complains. Although not contesting 

the basic factual findings upon which the condition was founded, it insists 
that, in acting upon construction permit applications, licensing boards are n'ot 
empowered to direct the triggering of an 'adjudicatory proceeding at the 
operating license stage. Beyond that, according to the staff, the Board below 
"misconstrue[d] the regulations, policies, and standards ofthis Commission" 
in concluding that its reservations' regarding the applicant's capability to 

, operate the facility constituted sufficient reason to require such a proceeding. 
Br. p. 16. '" 

II 

It is settled "that, as a general rule, we will entertain an appeal from a 
licensing board ruling 'only if the appellant can establish that, in the final 
analysis, some discernible injury to it ... has been sustained as a consequence 
of the ruling'." Northern States Power Company (Prairie Island Nuclear 
Generating Plant, Units 1 and 2), ALAB-252, 8 AEC 1175, 1177 (1975),8 

I Mfirmed without reaching that point. CLI-75-I, 1 NRC 1 (1975). 
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quoting from Toledo Edison Company (Davis-Besse Nuclear Power Station), 
ALAB-157, 6 AEC 858, 859 (1973). We must thus consider at the threshold 
whether (I) harm to the staff has been or might be sustained as a consequence 
of the Board-imposed requirement that, at the appropriate time, it trigger an 
adjudicatory proceeding on the application for an operating license; or (2) 
there is adequate cause to allow the appeal by way of an exception to the 
general rule. 

At our direction, the staff addressed these questions in its brief. Its 
fundamental position is that there is no need for it to establish that the 
challenged Licensing Board action will or might occasion direct harm to itself. 
Rather, we are told, it is enough that the staff is seeking here to vindicate its 
interest in protecting "the integrity of the Commission's processes" (which it 
considers to be jeopardized by the condition in issue). In this connection, it is 
asserted that "[while the [s]taff may not ordinarily be treated any differently 
than any other party to proceedings, [it] does have special duties and 
responsibilities that affect the hearing process." Br. p. 4. . 

Although thus disclaiming any obligation to establish actual or potential 
injury to itself, the staff goes on to maintain that it "has been discernibly 
harmed" by the condition. Specifically, it is said, the Board below has both 
foreclosed the Director of Nuclear Reactor Regulation from issuing an 
operating license for Shearon Harris on his own9 and has directed the staff to 
take specific actions. Br. p. 8. 

Neither of these lines of argument is free of difficulty. Fortunately, 
however, we need not pass ultimate judgment upon them. For there is 
another, and to us more compelling, reason supporting the acceptance of the 
appeal. 

In Prairie Island, ALAB-252, supra, we entertained a staff petition for 
reconsideration of our ruling that, subject to certain qualifications, in­
tervenors are to be afforded the opportunity to cross-examine on those 
portions of a: witness' testimony which relate to matters which have been 
placed into controversy by ~t least one of the parties to the proceeding. We did 
so notwithstanding the fact that the ruling patently had occasioned no injury 
to the staff in that proceeding. Our rationale was the existence of 
"extraordinary circumstances ... which warrant a departure from the general 
rule enunciated in Davis-Besse." More specifically, 

The holding to which the petition for reconsideration is addressed could 
well have an impact upon the course of many licensing hearings. Unless 
and until overturned by action of either this "'Board or some higher 
authority, it will be binding upon the licensing boards-in proceedings 

9 More recently, the Commission suspended for now the authority of the Director to issue an 
operating license in circumstances where no adjudicatory hearing has been conducted. In such 
circumstances, Commission authorization is required. 44 Fed. Reg. 65049 (November 9, 1979). 
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now under way as weil as in future cases. And official notice can be taken 
of the fact that an appreciable number oflicensing proceedings involve, as 
did this one, multiple intervenors with different admitted contentions. In 
short, the staff is not asking that a second look be taken by us on some 
relatively minor point oflaw of uncertain prospective significance. Rather, 
the petition goes to a legal issue of clear recurring importance, even though 
(wholly fortuitously) the disposition of this case did not hinge upon it. This 
being so, it seems altogether proper' that, instead of brushing the petition 
aside on the authority of Davis-Besse, we examine the merits of the stafrs 
arguments to ascertain whether there is substance to its insistence that our 
cross-examination holding should not stand. 

8 AEC at 1177-78. 
Like considerations appear to be present with respect to the condition 

under attack here. To be sure, at least insofar as we are aware, no other 
licensing board recently has sought to impose such a condition on a 
construction permit. 10 And it is equally true that the course ofthe adjudication 
of the 'management capability issue in this proceeding took a rather unusual 
tum. For all of that, however, the jurisdictional question which the staff 
would have us decide cannot be dismissed as of little or no precedential 
importance. To the contrary, there is a reasonable probability that, if 
permitted to stand, the remedy chosen by this Licensing Board will be invoked 
by future construction permit boards entertaining similar doubts regarding 
the ability of an applicant to meet all regulatory requirements associated with 
later reactor operation. 

In short, without deciding whether it hasjustifiably cast itself in the role of 
a guardian of the "integrity of the Commission's processes," we can agree with 
the staff that the question it has put before us merits our examination and 
resolution irrespective of the matter of discernible injury. On this basis, we 
now proceed to the merits of that question. 

III 

At the foundation of the stafrs attack upon the condition in issue is an . 
unassailable premise: that licensing boards possess only such powers as have 
been conferred upon them by the Commission eithe.r by regulation or 
otherwise (e.g., in the notice of hearing for the specific proceeding or by 
adjudicatory order). Public Service, Company of Indiana (Marble Hill 

10 But see National Bureau of Standards, 2 AEC 273,276 (supplemental initial decision) and 2 
AEC 323 (Commission decision 1963); Florida Power and Light Company (Turkey Point 
Nuclear Generating Units 3 and 4), 3 AEC 195, 202, 205 (initial decision) and 4 AEC 9, 15·16 
(Commission decision 1967); Florida Power Corp, (Crystal River Unit 3 Nuclear Generating 
Plant), 4 AEC 166,170,173 (initial decision 1968) and 4 AEC318, 320-22 (Commission decision 
1970). 
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Nuclear Generating Station, Units 1 and 2), ALAB-316, 3 NRC 167, 170-71 
(I976). Advancing from this premise, the staff insists that construction permit 
licensing boards generally and this Licensing Board in particular have not 
been clothed with the authority to direct the staff to institute an adjudicatory 
proceeding at the operating license stage for the purpose of considering one or 
more specified issues. This conclusion is said to be compelled by a collective 
consideration of (I) the Commission's regulations in implementation of 
Sections 185 and 189a. of the Atomic Energy Act of 1954, as amended;1l (2) 
the notice of hearing which initiated this proceeding; and (3) the 1978 order 
remanding the proceeding to the Board below for future exploration. 

A. By virtue of Section 189a. of the Act, a hearing is required on 
construction permit applications. No similar requirement is imposed with 
regard to operating license applications. Rather, "in the absence of a request 
[for a hearing] by any person whose interest may be affected," this 
Commission may "issue an operating license ... without a hearing, but upon 
thirty days' notice and publication once in the Federal Register of its int~nt to 
do so." Before taking this action, however, the agency must find, as provided 
in I Section 185, that the facility "has been constructed and will operate in 
conformity with the application as amended and in conformity with the 
provisions of this Act and of the rules and regulations of the Commission." 

This basic licensing scheme was carried over into 10 CFR Part 2, the 
Commission's Rules of Practice. In substance, the Rules require the issuance 
of a notice of hearing on every application for a construction permit. If, 
however, an operating license application is involved, a notice of hearing is to 
be issued ab initio only in Circumstances where ''the Commission finds that a 
hearing is required in the public interest." In the absence of such a finding, a 
notice of the proposed issuance of an operating license must be published in 
the Federal Register,· this notice must, inter alia, provide for the filing of 
intervention petitions and requests for a hearing 'on the part of "[a]ny person 
whose interest may be affected by the proceeding."12 In the event that at least 
one such request and petition is both filed and granted, a notice of hearing 
then is forthcoming. I) Otherwise, the operating license may be issued without 

II 42 U.S.C. 2235, 2239(a). 

12 In the case of a construction permit application or a Commission-ordered hearing on an 
operating license application, the opportunity to seek intervention is extended to interested 
persons in conjunction with the issuance of the notice of hearing. 

13 If thus initiated, the adjudicatory proceeding on an operating license application is confined 
to the matters placed into controversy by the parties, together with any other matiers which the 
Licensing Board (or this Board or the Commission on appellate review) deems worthy of 
consideration. See 10 CFR 2.76Oa. 
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a hearing. See 10 CFR 2.104, 2.105.'4 
As appears from its January 14 memorandum LBP-80-3, supra,l~ the 

Licensing Board rests its authority to impose the condition in issue upon the 
proviso in 10 CFR 2.104(a) that, even though not mandated by statute or 
regulation, a hearing will nonetheless be held on an operating license 
application if "the Commission finds that [it] is required in the public 
interest." In the Board's view, it is empowered to make a finding to that effect 
under its delegation to conduct this adjudicatory proceeding on the 
Commission's behalf (i.e., it is vested with all of the authority conferred by 
Section 2.104 upon the Commission itself). See 11 NRC at 106.'6 

For the purposes of the Rules of Practice, the term "Commission" has' 
been explicitly defined to include "the Commission of five members or a 
quorum thereof sitting as a body .•. or any officer to whom has been delegated 
authority pursuant to section 161n of the [Atomic Energy] Act." 10 CFR 
2.4(e).17 Given this definition, we can readily concur with the Board below that 
Section 2.l04(a) cannot be taken as, on its face, requiring that 'the public 
interest finding be made by the Commission and no one else. 18 We can further 
agree that the challenged license condition is fairly read as embracing such a 
finding insofar as the management capability issue is concerned. But 
acknowledgement ofthe force of the Board's position on these scores is not the 
end of the matter. There remains the question of the timing of the finding. 

Implicit in the reasoning of the Board below is a belief that Section 
2.l04(a) authorizes the making of the finding at any time. More specifically, 
the necessary, albeit unspoken, assumption is that the Section contemplates 
that the Commission (or its delegate) might appropriately find that a hearing 
on an operating license application is required in the, public interest • 

14 A notice of issuance of the license must be published in the Federal Register. The notice must 
contain, inter alia. a finding that the application for the license complies with the requirements of 
the Atomic Energy Act and the Commission's regulations. See 10 CFR 2.106." 

Although Section 2.105(e) authorizes the Director to issue the license, as earlier noted (see fn. 
9, supra) that authority was recently suspended and action by the Commission itself is now 
required. 

15 In its supplemental initial decision rendered last July,' the Board did not address the 
jurisdictional question to any extent. Hence, the reasoning underlying its conclusion on that 
question is to be found exclusively in the January 14 memorandum. 

16 Needless to say, as employed in this opinion references to "the Commission" are to the five 
Commissioners functioning as a collegial body. (Absent a contrary indication, that is the meaning 
that normally is to be ascribed to such a reference when found in an Appeal Board opinion.) 

17 The definition of "Commission" contained in 10 CFR 1.1 (b), cited by the Licensing Board, is 
in terms applicable only to Part I to 10 CFR. Thus, it is the Part 2 definition which controls here. 

11 For reasons we do not regard as particularly convincing, the staff argues that "[t]he boards 
are not delegates of the Commission under this provision of the regulations." Supplemental 
Memorandum, p. 5. As will shortly become clear, it is not necessary to dwell upon those reasons 
here. See fri. 20, infra. 
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notwithstanding that, at the time the finding is made, the application has not 
as yet been filed-and, indeed, might be still years in the offing. As we see it, 
.however, the Section cannot reasonably be so construed. Rather, read as a 
whole, the Section conveys the message to us that the finding (I) is to be made 
only after the filing of the application and (2) should be founded on the 
content of that application together with all current available information 
having a bearing upon the need to hold an evidentiary hearing irrespective of 
whether one migth be requested by the applicant or an interested person. 

This very case amply illumes why this is the sensible interpretation of 
Section 2.1 04(a). In light of the factual disclosures in the record before it, the 
Licensing Board well may have had good cause to harbor some residual doubt 
respecting whether, when the Shearon Harris facility is completed and ready 
to go on line, the Applicant will possess the requisite management capability 
to operate it satisfactorily. And, understandably and commendably, the 
Board wishes to insure that, before the facility is licensed for operation, the 
foundation for the doubt has been removed. But, although it may now appear 
to the Board that this objective can be best accomplished by a reexamination 
of the management capability issue in an adjudicatory hearing at the 
operating license stage, once that stage has been reached a quite different 
conclusion may have become warranted. At that time, for example, it might 
clearly appear that the applicant in fact has rectified each of the shortcomings 
in the management of its other now-operating nuclear facilities which had 
given rise to the Board's doubts-and that there is no longer any reason to be 
concerned respecting its ability to operate Shearon Harris properly. In such 
circumstances, there would be at least room for serious question whether a 

• hearing on the management capability issue need be held "in the public 
interest" despite the lack of a request for one by any interested person. 

In short, the vice of the Licensing Board's condition is that it prescribes 
future procedural action of an extraordinary character on the basis of a 
present set of facts which may materially change in the interim. 19 We cannot 
accept the Licensing Board's thesis that Section 2.104(a) was intended to 
sanction such a course. Rather, once again, we are satisfied that the 
Commission's contemplation was that any finding that the public interest 
dictates the conduct of an otherwise non-required hearing oq a license 
application will rest upon a contemporaneous appraisal of the various 
relevant factors-thereby giving the finding the support which it obviously 
will lack if founded instead upon stale information acquired years 
previously.2o 

19 Cf Arkansas Power and Light Company (Arkansas Nuclear One Unit 2), ALAB-94, 6 AEC 
25,30-31 (1973). 
~ It follows from the foregoing discussion that, because a construction permit board's 

jurisdiction almost invariably will have terminated by the time the operating license application is 
(Continued on next page) 
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B. The Licensing Board has not suggested that either the notice of hearing 
which initiated the construction permit proceeding21 or the Commission's 
remand order in September 197822 might supply an alternative basis for its 
authority to order an evidentiary hearing at the operating license stage. And it 
.is clear that they do not. The notice of hearing was entirely unexceptional in its 
content; neither in terms nor by implication did it confer upon the Licensing 
Board any special powers beyond those enjoyed by construction permit 
boards generally. Similarly, the remand order is devoid of anything which 
might be thought' to allow the Board, upon its further exploration of the 
management capability issue, to take action which would have been beyond 
the authority of any other licensing board considering the same issue in the 
context of a construction permit application. 

True enough, in carrying out its adjudicatory responsibilities, a licensing 
board has broad authority to impose conditions on the sought permit or 
license which require that certain measures be taken relating to plant 
construction or operation in the interest of safety or the preservation of 
environmental values. But that authority has never been held to allow a. 
condition which, in effect, triggers the initiation of a new and independent 
adjudicatory proceeding at a later date. Indeed, it is well-settled that licensing 
boards are not empowered to take such a step. More than 12 years ago, the 
Commission flatly stated that it has "not delegated to atomic safety and 
licensing boards the authority to direct the holding of hearings following the 
issuance of a construction permit." Turkey Point. supra fn. 10,4 AECat 15.23 

Whether or not the Licensing Board is right in its characterization of that 
statement as dicta. it nonetheless must be accepted as reflecting the view of the 
Commission on the point at that time. And there having been no material 
alteration in the scope of the Commission's delegation to the licensing boards 
since Turkey Point-either by rule change or otherwise-,24 the statement is 
still entitled to our respect. 

While the Turkey Point pronouncement should thus carry the day in all 
events, it is also worthy of note that we too have expressly determined that 
"the licensing boards have no independe!lt authority to initiate a~y form of 

(Continued/rom previous page) 

ftled, such a board will rarely, if ever, be in a position to make the Section 2.104(a) "public 
interest" finding on the Commission's behalf. 

21 37 Fed. Reg. 20344 (September 29, 1972). 
22 CLI-78-18, supra. 
23 See also, Crystal River. supra fn. 10. 
lA The "public interest" finding provision in Section 2.1 O4(a) of the Rules of Practice, discussed 

above. was in effect when Turkey Point was decided. And there is no possible inconsistency 
between the provision and that decision. For, as earlier noted, under our interpretation of Section 
2.104(a) a construction permit board would no longer be in existence at the time the "public 
interest" finding is to be made. 
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adjudicatory proceeding"; rather, "[w]hat is required is the prior issuance, by 
some other component of the Commission, of one of the five types of orders or 
notices specified in 10 CFR 2.700." Houston Lighting and Power Company 
(South Texas Project, Units I and 2), ALAB-38 I , 5 NRC582,592(1977). The 
Licensing Board acknowledged this holding but found it to be no obstacle to 
the imposition of the license condition. In the Board's view, as the delegate of 
"some other component"-i.e., the Commission itself-it could exercise the 
Commission's authority under Section 2.104(a) to initiate a hearing through 
the vehicle of a finding that one is required in the public iriterest. II NRC at 
106. As has already been seen, however, this line ofreasoning is based upona 
faulty reading of that Section. To repeat, the "public interest" finding 
provision of that Section cannot be invoked at the construction permit stage 
to call for the institution of a hearing at the operating license stage. This being 
so, it is of no moment that, as observed in South Texas (5 NRC at 592), the 
issuance of "a notice of hearing [under Section 2.104] on an application which 
••• in the public interest should .•• be heard" is one of the means by which an 
adjudicatory proceeding can be commenced. 

It well may be, of course, that the Commission has the inherent authority 
to order an evidentiary hearing on a license application in circumstances (or at 
a time) not within the specific contemplation of the Rules of Practice. But that 
matter need not be explored here. The bounds of the inherent powers 
possessed by Licensing Boards are not co-extensive with those of the 
Commission. Whatever may be the reach of the Commission's own authority, 
licensing board action must be founded upon either express or necessarily 
implicit delegation of that authority to it. Needless to say, an authorization to 
conduct an adjudicatory proceeding pursuant to a notice of hearing issued by 
the Commission does not carry with it by necessary implication the power to 
order the initiation at a later date of a separate and distinct proceeding. 

C. We thus are constrained to agree with the staff that the Licensing 
Board exceeded its jurisdiction in imposing the challenged license condition. 
For that reason; the condition may not be allowed to stand. 

It does not perforce follow, however, that the Board was not entitled to 
give expression. to both its residual concerns respecting the Applicant's 
management capability to operate the facility and its present belief that a 
hearing on that issue at the operating license stage would be in the public 
interest. To the contrary, it was not merely the right, but the duty, of the Board 
to include in the supplemental initial decision the full range of the 
determinations it had reached in its appraisal of the record before it. No other 
conclusion is possible in the face of the Commission's explicit direction in its 
remand order that the Board conduct "a further hearing on the management 
capabilities of [the applicant] to construct and operate the proposed Shearon 
Harris facility without undue risk to the health and safety of the public." See p." 
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5, supra; emphasis supplied. Stated otherwise, it is scarcely likely that the 
Commission would have issued such a direction had it not intended the 
Licensing Board first to explore thoroughly all aspects of the management 
capability issue and then to make known the fruits of that exploration. 

Equally implicit in the terms of the remand order is an instruction to the 
Licensing Board to prescribe such remedial action as might both be warranted· 
by its findings and within the bounds of its general delegated authority. In its 
January 14 memorandum, LBP-80-3, supra, the Board takes note of this fact 
and goes on to illume the options to which it had given consideration once it 
had appraised the record before it in terms of the requirement that, at the 
construction permit stage, there be a "preliminary plan for the Applicant's 
organization, training of personnel, and conduct of operations."2s We are told 
that, notwithstanding its doubt regarding whether that requirement had been 
satisfactorily met, there was insufficient cause to suspend the outstanding 
construction permits (inasmuch as the conditions precedent to the issuance of 
such permits set forth in 10 CFR SO.35(a) had been fulfilled). What the Board 
therefore looked for was another remedy which would be at once "practical 
and equitable." Rejecting (for the reasons stated in its supplemental initial 
decision)26 the alternative of devising a license condition which would 
mandate the submission of an improved "preliminary plan for the Applicant's 
organization, training of personnel, and conduct of operation," the Board 
chose instead to impose a condition which would insure an operating license 
hearing. 11 NRC at 114-115. 

, Having held that condition to be invalid, we might, of course, remand the 
matter to the Licensing Board to enable it to search anew for a remedy both 
consistent with its findings and within its authority. We have concluded, 
however, that there is no necessity to prolong this lengthy proceeding still 
further by taking that step. Rather, we can and shall fashion appropriate relief 
ourselves. 

We have previously noted our agreement with the Licensing Board's'belief 
in the importance of insuring that the requisite management capability is 
present when the Shearon Harris facility commences operation. And, it seems 
patent to us that whether that capability exists is much better determined by 
an appraisal of the quality of the Applicant's management at the time of the 
operating license application than it is by the scrutiny of preliminary plans 
submitted years in advance. Cf. Consumers Power Company (Midland Plant, 
Units I and 2), ALAB-I06, 6 AEC 182, 184.27 The condition imposed by the 

25 10 CFR 50.34(a)(6). See rn. 7, supra, and accompanying text. 
26 10 NRC at 97. 
27 In this connection, the staff challenges the Licensing Board's statement in the January 14 

memorandum that there was doubt as to the adequacy of the applicant's preliminary plan. It 
observes that the Board did not indicate in what respects the plan was inadequate. Stafr 

(Continued on next page) 
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Licensing Board appears to reflect a similar view-as well as the Board's 
conviction that a hearing on the operating license will provide the best 
mechanism for conducting that appraisal.' 

Although not sharing the Board's opinion that the desirability ·of an 
operating license hearing should or can be conclusively determined at the 
construction permit stage,28 we of course do not suggest that such a hearing 
perforce will be ultimately found unwarranted. As the staff itself 
acknowledges, following the filing of the operating license application and its 
supporting documentation, a member of the public·may request a hearing or 

\ the Commission may see fit to order one in the public interest.29 
In the making of an informed judgment on whether to exercise the right to 

seek oOr to order a hearing on the management capability issue, interested 
persons and the Commission would plainly be advantaged by ready access not 
merely to the application and its accompaniments but, as well, to the product 
of the stafrs evaluation of all information when at hand which might bear 
upon that issue. It appears, however, that in normal circumstances that 
evaluation would not be available either to the public or the Commission prior 
to the time of the issuance of the notice of proposed action under 10 CFR 
2.105. Indeed, such an evaluation would not even have been undertaken. 

Section 2.105(a)(4) provides that the notice of proposed action (commonly 
denominated a "notice of opportunity for hearing") "shall be issued as soon as 
practicable after the [operating license] application has been docketed." In 
turn, the docketing of a tendered application takes place upon the 
determination by the Director of Nuclear Reactor Regulation that it is 
"complete and acceptable for docketing." 10 CFR 2.101(a) (3). "Generally, 
that determination will be made [if warranted] within a period of thirty (30) 
days." 10 CFR 2.101 (a) (2). 

As it thus obvious, the staff usually will conduct its detailed review of the 
operating license application after the notice of opportunity for hearing has 
issued tor, alternatively, after the Commission itself has triggered a hearing by 
a finding under Section 2.104(a) that one is required in the public interest).3o 
This is borne out by the statement of considerations which accompanied the 
1972 amendments to the Rules of Practice which esta blished the "early notice" 

(Continued/rom previous page) 
supplemental memorandum, p. II. We are inclined to agree with the staff that the Board's residual 
doubt related in actuality to whether the Applicant has the capability to carry out the plan (given 
its past performance in the operation ofits other nuclear facilities). But, even ifit might be relevant 
to the warrant for the condition imposed by the Board, we think that distinction unimportant to 
the appropriateness of the quite different substitute relief we are directing in this opinion. 

21 See p. 28, supra. 
29 While we are unaware of any prior occasion upon which the Commission has taken such a 

step, the possibility that it will do so in this instance is a real one. 

)0 Once again, a notice of hearing, rather than a notice of opportunity for hearing, is issued if a 
Section 2.104(a) finding has been made. 
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procedures. It is therein observed that the initial task of the staff is to decide 
whether the application is "reasonably complete and conforms to the 
Commission's requirements." Once the staff has answered that question in the 
affirmative and docketed the application, it becomes obliged "to establish a 
schedule for its review of the application and to specify the key intermediate 
points of that review." 37 Federal Register 15i27, 15128 (July 28, 1972): 

No doubt, as the statement of considerations also suggests, there "early, 
notice" provisions-under which the staffs review and up-dated safety 
analysis of an operating license application come after, rather than before, the 
notice of opportunity for hearing-will best serve the interests of all 
concerned in the typical case. But we do not understand their adoption by the 
Commission to carry with it the notion that there must be blind adherence to 
them even in special situations such as that presented here.3! Stated otherwise, 
if the decision whether to request or order a hearing on the management 
capability issue might be most intelligently reached against the packground of 
the staffs appraisal of that capability, why should not those who must make 
that decision-i.e., the Public and the Commission itself-have the benefit of 
the appraisal? 

In short, while Sections 2.10 l(a) and 2.105(a) chart the course that the staff 
is generally to pursue in its processing of an operating license application, we 
think that some deviation from that course is permissible (if not obligatory) 
where exceptional circumstances bearing upon the public health and safety 
warrant it. In this connection, the deviation we have in mind here-requiring 
the staff to make and publicize its appraisal of the applicant's management 
capability in advance of the issuance of a notice of opportunity for hearing-is 
modest in scope and (unlike the license condition imposed by the 'Licensing 
Board) meshes well with the basic regulatory scheme. 

While the Board below sought to direct the staff to take affirmative action 
not otherwise required of it by statute or reguhltion, our proposed instruction 
goes simply to the timing of action which, in all events, the staff must take 
sooner or later in its mandated review of all health and safety aspects of the,' 
operating license application (Indeed, even if the Commission's regulations 
did not specifically call for a fresh and close' examination of the Applicant's 
management capability as part of that review, given the history of Brunswick 
plant operation the staff would be derelict in the discharge of its respon-
sibilities were it to fail to focus on that matter.) • 

In this regard, the staff should not encounter serious difficulty in 
undertaking an early evaluation of management capability. To be sure, the 
operating license application likely will be filed well in advance of the 

31 In our view, the history of this applicant's management of plant operation (as illumed in the 
supplemental initial decision) justifies that characterization of the situation at bar. 
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completion ofthe plant. But it will have to be accompanied by the Final Safety 
Analysis Report, which must include, inter alia: 

The following information concerning facility operation: 
(i) The Applicant's organizational structure, allocations [of], respon­
sibilities and authorities, and personnel qualifications requirements. 
(ii) Managerial and administrative controls to be used to assure safe 

• 0 

operation. 
10 CFR SO.34(b)(6). Beyond that, we understand that the Commission's 
Office of Inspection and Endorcement now has two resident inspectors 
assigned to the Brunswick facility. Presumably, their surveillance of the 
operation of that facility already has been, and will continue to be, a fertile 
source of valuable information respecting both the extent of the ad­
vancements in the applicant's capability to manage its nuclear facilities and 
the present-day quality of its managers. 

The fact that the staff should thus be in a position to make an informed 
appraisal of management capability once the operating license applica'tion is 
in hand does not mean, of course, that it would be precluded from later 
altering its conclusions if further developments or analysis so warranted. 
Certainly, no such proscription would be consistent with the stafrs fulfillment 
of the ,important role assigned to it in .connection with operating license 
applications. All we intend to suggest is that it is feasible for the staff to 
provide an early and in-depth evaluation of management capability which 
would assist interested persons and the Commission in determining whether 
an adjudicatory hearing on the question is merited.32 

In the course of its attack upon the Licensing Board's condition, the staff 
asserted (Supplemental Memorandum, pp. 4-5) that one should not presume 
that either it or the Commission "will not do a proper job in seeking that [the 
Applicant] has the requisite qualifications for an operating license without an 
adjudicatory hearing." Without pausing to reflect upon whether the condition 
carries that implication, we can confidently say that our substitute remedy 
does not. To the contrary, it both recognizes the key role which the staff plays 
in th'e passing of final judgment upon the Applicant's qualifications and 

32 This being so, it would not appear that there should be an appreciable delay in the issuance of , 
the notice of opportuni1.Y for hearing (~ssuming no Section 2.104(a) "public interest" finding is 
made by.the Commission). 

It might be added that, in emphasizing the importance that an early appraisal might have to 
the Commission, we do not imply that its "public interest" finding necessarily would have to be 
made before a notice of opportunity for hearing was issued. But Sections 2.104(a) and 2.105(a) 
certainly suggest that any such finding normally will be made in advance of the public notice and 
control the kind of notice given (i.e .• if the finding has been made. a notice of hearing will issue 
rather than simply a notice of opportunity for hearing). And there are, of course, advantages to 
having members of the public know, at the time they must decide upon seeking intervention 
themselves, whether the Commission thinks a: hearing is required. ' 
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presumes that the role will be properly executed. Moreover, the remedy does 
no violence to the fundamental concept, stressed consistently by the staff, that 
an operating license adjudicatory proceeding is to be triggered only by either a 
successful intervention petition and request for a hearing or a Section 2.104(a) 
"public interest" finding. (Rather, as previously developed, its sole purpose 
and effect is to provide an additional measure of assurance that an operating 
license proceeding will be triggered by one of these mechanisms if, but only if, 
there is good reason for doing SO.)33 

IV 

Implicit in the foregoing is our' agreement with the Licensing Board's 
conclusion (not challenged by any of the parties) that a withdrawal of the now­
issued construction permits is not warranted by reason of the still lingering 
questions relating to the Applicant's capability properly to manage plant 
operation. On that score, we are satisfied that, at least so long' as the staff 
action called for in this opinion is fully carried out,the resolution of those 
questions can'appropriately abide the event of the filing and consideration of 
the operating license application-with or without hn adjudicatory hearing 
(as it may turn out).J4 

What remains is the Licensing Board's additional determination that the 
record sufficiently demonstrates the Applicant's managerial and technical. 
capability to design and construct the facility. 10 NRC at 63, 95. Because'this 
determination likewise has gone unchallenged, we have reviewed it on our 
initiative. An examination of the Board's detailed subsidiary findings (id. at 
45-63), and of the underlying record, persuades us that the findings have 
sufficient evidentiary foundation and support the result reached on that issue. 

In the same vein, one concluding general observation is in order. That we 
have parted company with the Licensing Board on a 'single and narrow 
jurisdictional point should not be allowed to obscure the exemplary manner in 
which that Board discharged its responsibilities on the remand of this 
proceeding. It is evident to us that, once provided with the opportunity to do 
so by the Commission, the Board saw to it that the management capability 

33 In the totality of the foregoing circumstances, we find no occasion to dwell at length on our 
authority to order this reliefin the exercise of the Commission's review functions delegated to us 
in 10 CFR 2.78S(a). As we see it, the reach of that delegation must be thought broad enough to 
enable us to direct the staff to take certain measures (already required of it) at a time when the 
C.ommission and the public will derive an important informational benefit from them. If the staff 
thinks otherwise, it is free, of course, to seek the intercession of the Commission (which is the 
ultimate arbiter of the bounds of the powers it has bestowed upon us). 

34 Needless to say, again without regard to whether a hearing is held, the Applicant will then 
have to establish that it has the requisite management capability (and notsimplythat it is moving 
toward that end). 
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issue was probed with the thoroughness that it indisputably warranted. The 
end product was a comprehensive record and·a decision which reflected the 
careful and thoughtful attention which the Board had given to the evidence.Js 

V " 

For the foregoing reasons, the Supplemental Initial Decision, LBP-79-19, 
supra, is modified to delete the condition imposed upon the construction 
permits in paragraph 201, 10 NRC at 98. See p. 23, supra. In lieu of that 
condition, the staff is hereby directed to insure that no notice of opportunity 
for hearing under 10 CFR 2.105 is issued in connection with any application 
which may be filed for operating licenses for the Shearon Harris facility unless 
and until: 

(I) The staff has conducted, on the basis of the content of the operati'ng 
license application and supporting documentation (together with any other 
pertinent information then at its disposal), a preliminary evaluatio!1 of the 
applicant's capability to manage the operation of the facility in conformity 
with all regulatory requir.e~ePts which have or may be imposed in the interest 
of the protection of the public health and safety; and 

(2) The findings and conclusions reached upon that evaluation have been 
(a) made publicly available in written form; and (b) brought specifically to the 
attention of the Commission with an accompanying reference to both the 
Licensing Board's Supplemental Initial Decision and our decision today. -It is 
further directed that, ·pursuant to 10 CFR 2.105(b(2), the notice of 
opportunity for hearing (if one is issued) set forth the manner in which a copy 
of that analysis may be obtained or examined. 

As so modified, the Supplemental·Initial Decision is affirmed. 

It is so ORDERED. 

FOR THE APP·EALBOARD . 

. C. Jean Bishop 
Secretary to the Appeal Board 

3' We also commend for serious staff consideration the observations made by that Board in a 
. memorandum appended to its supplemental initial decision. See to NRC at 104-07. 
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UNITED STATES OF AMERICA 
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ATOMIC SAFETY AND LICENSING BOARD 

Ivan W. Smith, Chairman 
Dr. Walter H. Jordan 

Dr. Linda W. Little 

LBP-80-1 

In the Matter of Docket No. 50-289 

METROPOLITAN EDISON 
COMPANY 

(Three Mile Island Nuclear 
Station, Unit No.1) 

(Restart) 

January 4,1980 

The Licensing Board certifies to the Commission two questions regarding 
consideration of the issue of post-accident generation of hydrogen gas in this 
restart proceeding. 

CERTIFICATIONS TO THE COMMISSION 

Background 

This is a certification to the Commission under 10 CFR 2.758(d) on the 
issue of whether 10 CFR 50.44 should be waived, or an exception to it made, 
to permit consideration of post-accident hydrogen generation as an issue in 
this proceeding. This is also a certification to the Commission under 10 CFR 
2.718(i) on whether the issue of post-accident hydrog~n gas generation is 
within the scope of the Commission's Order and Notice of Hearing of August 
9, 1979. Both certifications are in accordance with the Commission's 
Suspension of 10 CFR 2.764 and Statement of Policy on Conduct of 
Adjudicatory Proceedings, November 5, 1979 (44 Federal Register 65049), 
because Commission policy guidance is called for. 

In his Supplement to Petition to Intervene dated October 22, 1979, 
Intervenor Steven C. Sholly filed his ,Contention No. 11: 

It is contended that the production of hydrogen in the reactor core from 
clad metal-water reactions following an LOCA poses an unacceptably 
high risk of catastrophic failure of the reactor pressure vessel and the 
reactor containment, with the subsequent release of a substantial portion 
of the core inventory into the environment. It is further contended that 
until a safe and reliable means for eliminating hydrogen gas from the 
containment is installed at Unit 1, and is provided with suitable 

37 



redundancy as required by GDC 41. restart of Unit 1 poses ariskto public 
health and safety and must be denied. 

The licensee responded to Mr. Sholly's hydrogen control contention. in 
part. by dodging the thrust of it. To Mr. Sholly's statement that there should 
be " ... a safe and reliable means for eliminating hydrogen gas from the 
containment ....... licensee answers that plants such as TMI-l are not 
required.to have a recombiner system pursuant to 10 CFR 50.44(g).1 The 
NRC staff also objected to the contention because it challenged 10 CFR 50.44. 
but the staff observed that the basis for the contention approached the 
showing required to waive a regulation under 10 CFR 2.75S.2 

Intervenor Union of Concerned Scientists' (UCS) Contention 11 states 
that the design of TMI-I assumed that no more than five percent of the fuel 
cladding would react to produce hydrogen but that the accident demonstrated 
that the assumption should be that 100 percent ofthe cladding reacts.3 Again 
licensee objects by pointing to Section 50.44; by stating that older plants such 
as TMI-I are not required to have recombiners~ and by stating that the five 
percent metal-water assumption applies to later [than TMI-I] plants.4 Staff 
objected to the UCS hydrogen control contention again as a challenge to 10 
CFR 50.44.s 

Intervenor Anti-Nuclear Group Representing York (ANGRy). in its 
Contention No. 5(A), calls for the installation of a hydrogen recombiner at 
TMI-I.6 Licensee objects on the same basis' but staff has no objection to this 
contention.s 

In each instance licensee also pointed out that NUREG-057S, TMI-2 
Lessons Learned Task Force Status Report and Short Term Recommen­
dations, recommends that rule making be initiated on the issue of hydrogen 
recombiners and therefore the subject is not appropriate for this adjudicatory 
proceeding. This viewpoint is discussed in greater detail below. 

Certificatio~ Under 10 CFR 2.758(d) 

On November 13, 1979 Mr. Sholly filed his Petition for Exception to 10 
CFR 50.44 pursuant to 10 CFR 2.75S(b) with an affidavit in support of the 
petition containing many references to NUREG-057S, and NUREG-0600, 
Investigation into the March 2S. 1979 Three Mile Island Accident by Office of 

I Licensee's Response to Final Contentions of Steven C. Sholly, October 31, 1979, p. 10. 
2 NRC Staff Brief in Response to Contentions, October 31, 1979, p. 9. 
l Final Contentions of Union of Concerned Scientists, October 22, 1979, pp. S, 6. 
4 Licensee's Response to Final Contentions of The Union of Concerned" Scientists, October 

31, 1979, p. 8. We do not understand licensee's reference presumably to plants newer than TMI-1. 
Licensee does not make this argument elsewhere and seems to take the overall position that the S 
percent rule or its equivalent does apply. 

, NRC Staff Brief in Response to Contentions, supra, p. 3. 
6 Contentions of Anti-Nuclear Group Representing York (A.N.G.R. Y.), October 22, 1979. 
7 Licensee's Response to Final Contentions of Anti-Nuclear Group Representing York, 

October 31, 1979, p.6. , 
I NRC Staff Brief in Response to Contentions! supra, p. 16. 
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Inspection and Enforcement. Mr. Sholly's petition, affidavit and the relevant 
responses by the licensee and the NRC staff are attached hereto.9 

The licensee does not state whether the assumptions of Section 50.44(d)(l) 
(facilities in compliance with Section 50.46(b» or the assumptions of Section 
50.44(d)(2) (facilities not evaluated under Section 50.46(b» are controlling. 
From the TMI-l Safety Evaluation Report (SER) we learn that TMI-l was 
evaluated under the ECCS Interim Acceptance Criteria for LWR's of June 29, 
1971, amended December IS, 1971.10 The staff reviewed TMI-l under the 
guidelines of Regulatory Guide 1.70, "Control of Combustible Gas Concen­
tration Considerations." SER, 6.3.1, 6.2.5. The utilities receiving construction 
permits under the Interim Acceptance Criteria for ECCS had the option of 

. employing the assumptions later adopted in either Section 50.44(d)(I) or 
50.44(d)(2) but the record presently before us does. not reveal which 
assumptions apply to TMI-l. Most, if not all, plants were subsequently 
brought into compliance with Section 50.46, the final acceptance criteria. 
Accordingly, the assumptions of Section 50.44(d)(I) probably apply to TMI-
1. We see no practical difference for the purposes of this consideration, as 
assumptions under either section were exceeded during the accident. 

The Lessons Learned Task Force reported that at the TMI-2 accident the 
" ... hydrogen generation was well in excess of the amount required by the 
Commission regulations as a design basis for any type of post-accident 
combustible gas control system." NUREG-057S, p. A-22. 

Under 10 CFR 2.75S(b), the sole ground for a waiver or exception to a 
regulation shall be that the special circumstances with respect to the subject 
matter of the particular proceeding are such that the regulation would not 
serve the purposes for which it was adopted. Mr. Sholly has made a clear and 
primajacie showing that, in this proceeding, the applicable provisions of 10 
CFR 50.44 will not serve the purposes for which they were adopted. 

The licensee is silent as to whether 10 CFR 50.44 continues to serve its 
intended purpose. Licensee does not expressly address the merits of Mr. 
Sholly's petition on any basis specified in Section 2.75S. As to the issue of 
whether 10 CFR 50.44 continues to serve its intended purpose, licensee is in 
default. II Licensee has elected instead to oppose the petition on the ground 
that it raises issues beyond the scope of the hearing. 

9 NRC Staff Brief on the Effect of Rulemaking Upon the Issues of the TMI·I Suspension 
Proceeding, November 16, 1979, pp. 1·2,9·12; Licensee's Opposition to Petition of Steven C .. 
Sholly For an Exception to 10 CFR SO.44, November 30, 1979; Licensee's Response to NRC Staff 
Brief on the Effect of Rulemaking Upon the Issues of the TMI·l Suspension Proceeding, 
November 30, 1979, pp. 1,2,9·12; and the NRC Staff Response to ••. Steven Sholly's Petition for 
Exception to 10 CFR SO.44, December 3, 1979, pp. 1,4, and S. 

10 36· Federal Register 12248 and 36 Federal Register 24082. 

II Perhaps licensee would have us infer from its argument concerning the scope of proceeding 
and rulemaking that it opposes the petition also because there are no "special circumstances" 
concerning this "particular proceeding" which justify a waiver of the regulation as required by 
Section 2.7S8(b). 
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The NRC staff does ~ot oppose Mr. Sholly's petition, but joins the licensee 
in the view that the question should be resolved in generic rule making. 

Whether there are special circumstances with respect to the subject matter 
of this particular proceeding which warrant a waiver of the regulation is not so 
clear. In our view, the fact that it was the TMI-2 accident that demonstrated 
that 10 CFR 50.44 may no longer serve its intended purpose satisfies the 
requirement under Section 2.758{b) that special circumstances for a waiver 
exist. However this is a matter of Commission policy which' should be 
considered in the light of our following certification concerning the scope of 
the proceeding under 10 CFR 2.718{i). 

Certification Under 10 CFR 2.718(i)12 

Licensee requests that, if the board finds that Mr. Sholly has made a prima 
facie showing required by 10 CFR 2.758(d), we include within our 
certification the issue of whether hydrogen gas control is within the scope of 
the proceeding. 13 Licensee's motion to certify the issue of scope of the 
proceeding is unopposed. The scope issue is important; it is fairly debatable 
and policy guidance from the Commission is called for. 

Licensee opposes litigation of hydrogen gas control on .two major bases: 

(1)' Hydrogen gas control was not included, indeed it was intentionally 
excluded, from the subject matter of the Commission's Order and Notice 
of Hearing of August 9, 1979. 

(2) It was excluded from the scope of this proceeding for good reason; 
the problem is generic and should be resolved generically. 

In its Order and Notice of August 9, the Commission directed the board to 
consider certain short term actions specified in pages 5 through 7 of the order: 
These actions included Category A recommendations of Table B-1 of 
NUREG-0578. Order, p. 7. The Commission also directed consideration of 
certain long term actions specified on pages 7 and 8 of the order, including the 
Category B items of Table B-1. 

Table B-1 of NUREG-0578 includes several items under recommen­
dations designated 2.1.5.a-c. Recommendation 2.1.S.a requires dedicated 
hydrogen control penetrations to be described and scheduled as Category A 
and to be completely installed as Category B. Recommendation 2.1.5. b relates 
to BWR containments. Recommendation 2.I.S.c refers to combustible gas 
control recombiners, and is divided into two items. One item, marked by an 
asterisk, is entitled "Rulemaking to require capability of installing recom­
biners." The asterisk explains the recommendation: "Implementation 
schedules will be established by the Commission in the course of immediately 
effective rule making. The Task Force recommends that the rulemaking 
process be initiated promptly." The other item under 2.1.5.c requires, as 
Category B, that licensees. review procedures and bases for recombiner use. 

11 Rule 10 CFR 2.718 specifies the general powers of a presiding officer including, under 
paragraph (i), the power to certify questions to the Commission. 

I] Licensee's response to Sholly petition for exception to Section 50.44, p. 2, attached. 
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Because "capability of installing recombiners" is neither a Category A nor 
Category B item in Table B-1, licensee argues that it is not included in the short 
term or long term requirements of the Commission's order of August 9. 
Because of the reference to rule making, licensee argues that it was a studied 
omission. While this seems logical enough, there is also the requirements, 
noted above, that, as a Category B item, licensee must, in this adjudication, 
"review procedures and bases for recombiner use." This latter requirement 
would seem to bring some portion of the hydrogen gas control issue within the 
scope of this proceeding. However, on balance, we are uncertain as to whether 
the Commission intended to bar general litigation of hydrogen gas control 
issues in this proceeding in its order of August 9 . 

. In our view the more important question is not whether the original 
hearing order authorized hydrogen gas control issues, but whether, in view of 
a request to litigate the issue by intervenors, the Commission now believes the 
issue to be appropriate ·for adjudication. The licensee's response to Mr. 
Sholly's petition makes several points against hearing hydrogen gas control 
issues in an individual litigation. They are concisely made, so there is no need 
for us to restate them. Response, pp. 6-12. 

In sum, licensee avers that hydrogen gas control does not raise immediate 
safety concerns (p. 6); that the solution to the problem has yet to be developed 
and analyzed (pp. 7, 8); that it is a generic pro blem which can be handled more 
efficiently and thoroughly by rule making (p. 9);14 that requiring adjudication 
of the issue would be discriminatory (pp. 9, 10); and that the matter is not 
being ignored (pp. 10, II). . r 

Other considerations, however, favor some form of adjudication of the 
issue. Licensee asserts that the hydrogen gas control problem does not present 
an immediate safety concern. This allegation may have support in the 
referenced staff reports but it has not been established as fact in this 
adjUdicative proceeding. Hydrogen gas co'ntrol was widely perceived to be an 
important problem during the accident. If the licensee and the NRC task force 
have since concluded that the original perception of hydrogen problems was 
incorrect, the intervenors and the members of the public affected by the restart 
ofTMI-l have a legitimate interest in exploring the basis for that conclusion. 
At the least the staff and the licensee should be required to demonstrate that 
TMI-I can be operated safely in the face of a still unresolved generic hydrogen 

14 Licensee cites legal authority supporting the use of rulemaking for generic issues including 
Potomac Electric Power Company (Douglas Point Nuclear Generating Station, Units 1 and 2), 
ALAB-218, 8 AEC 79,84 (1974). However licensee does not assert that the staffs recommenda­
tion for rulemaking on recombiners in itself bars this board from considering the issue. See 
Licensee's Response to NRC Staff Brief on the Effect of Rulemaking, p. 9, attached. 
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gas control problem. See Gulf States Utility Company (River Bend Station, 
Units 1 and 2), ALAB-444, 6 NRC 760,774--75 (1977); Virginia Electric and 
Power Company (North Anna Nuclear Power Station, Units 1 and 2), ALAB-
491, 8 NRC 245, 247-8 (1978).15 

We do not dispute licensee's argument that the hydrogen gas control 
problem can be resolved more efficiently and more reliably in a generic 
proceeding. Certainly within the time frame anticipated for the TMI-l restart 
proceeding, this board cannot easily include a thorough and measured 
adjudication of the entire hydrogen gas control problem. But we do not see 
rule making to be necessarily inconsistent with addressing the subject 
adjudicatively. Mr. Sholly has demonstrated competence on technical nuclear 
matters. The Union of Concerned Scientists should be able to supply expertise 
on the subject. These intervenors may have the capacity to contribute to the 
resolution of the problem. Even so, if the Commission directs consideration of ' 
hydrogen gas control in this proceeding, the board should be constrained to 
accept appropriate generic resolutions. 

Exposing the issue to adjudication would provide the forum to determine 
whether prospective generic resolutions are valid when applied to TMI-l. 
Therefore, we recommend that, if the Commission directs the board to 
adjudicate specific hydrogen gas control issues, the board also be directed to 
accept appropriate generic resolutions if they overtake the proceeding. If there 
is substantial and reliable evidence that the special circumstances of TMI-l 
require an exception to the generic resolution, that question should be 
especially certified to the Commission. 16 

, In our First Special Prehearing Conference Order dated December 18, 
1979, we authorized discovery to commence on the hydrogen gas control 
contention despite the fact that the issues require Commission guidance. This 
was in part to avoid needless delay in the proceeding in the event litigation of 
the issues is authorized. Also, by permitting discovery to proceed now, the 
board intended to preserve for the Commission the option to defer ruling on 
these certifications until the record of the whole proceeding is certified to the 
Commission for final decision. In other words, the Commission, before the 
hearing, could summarily authorize the board to develop an evidentiary 
record on whether 10 CFR 50.44 should be waived, and if so whether 
hydrogen gas control factors should be considered in the Commission's final 
decision on restarting TMI-l. The Commission could then'rule upon the 
instant certifications when the board certifies the evidentiary record and its 
initial decision to the Commission . 

., In Consumers Power Company (Midland Plant, Units 1 and 2), (unpublished Memoran­
dum and Order dated November 6,1978, p. 6, n. 14), the Commission was specifically careful not 
to disturb the Appeal Board's River Bend decision on unresolved generic safety issues. 

16 The Commission's Order and Notice of Hearing of August 9 provides for Commission 
review of any decision authorizing resumption of operation. Id .• p. 14. The question of special 
circumstances vis-a-vis generic solutions will in any event remain within the direct control of the 
Commission. 
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Certified Questions 

Accordingly, the board certifies to the Commission the following 
questions; 

1. Whether the provisions of lO CFR SO.44 should be waived or 
exceptions made thereto in this proceeding where a prima facie shoWing 
has been made under 10 CFR 2.7S8 that hydrogen gas generation during 
the TMI-2 accident was well in excess of the amount required under lO 
CFR SO.44 as a design basis for the post-accident combustion gas control 
system for TMI-l. 

2. Whether post-accident hydrogen gas control should be an issue in 
this proceeding where post-accident hydrogen gas control was perceived 
to be a serious problem and was in fact a problem during the TMI-2 
accident. 

Pursuant to the provisions of the Commission's Suspension of 10 CFR 
2.764 and Statement of Policy on Conduct of Adjudicatory Proceedings dated 
November S, 1979, the board identifies the subjects discussed in these 
certifications as aspects of the proceeding which present issues on which 
prompt Commission guidance is called for. 

Dated at Bethesda, Maryland, 
this 4th day of January, 1980. 

Respectfully submitted, 

THE ATOMIC SAFETY AND 
LICENSING BOARD 

Walter H. Jordan, Member 

Linda W. Little, Member 

Ivan W. Smith, Chairman 

43 



Cite as 11 NRC 44 (1980) 

UNITED STATES OF AMERICA 
. NUCLEAR REGULATORY COMMISSION 

ATOMIC SAFETY AND LICENSING BOARD 

Charles Bechhoefer, Chairman 
Dr. George C. Anderson 

Ralph S. Decker 

LBP-80-2 

In the Matter of 

DAIRYLAND POWER 
COOPERATIVE 

Docket No. 50-409 

(SEP License 
Amendinent) 

(La Crosse Boiling 
Water Reactor) January 10, 1980 

The Licensing Board (1) grants Applicant's and Staffs motions for 
summary disposition and, after considering various matters sua sponte, 
authorizes issuance of an amendment to the facility's provisional operating 
license to permit expansion of capacity of the spent fuel pool, subject to 
certain conditions; and (2) refers its ruling on its jurisdiction to consider the 
issue of "need for power" to the Appeal Board for review. 

NEPA: .CONSIDERATION OF ALTERNATIVES 

Section 102(2)(C)(iii) of NEPA requires consideration of alternatives in 
impact statements. It is only applicable in situations where an impact 
statement must be prepared, i.e., where there is a proposed Federal action 
"significantly affecting the quality of the human environment~" 42 U.S.C. 
Section 4332(2)(C)(iii). 

NEPA: CONSIDERATION OF ALTERNATIVES 

Section l02(2)(E) of NEPA requires consideration of alternatives 
regardless of whether a proposed Federal action involves significant 
environmental impacts. Its applicability depends upon there being a 
"proposal which involves unresolved conflicts concerning alternative uses of 
available resources." 42 U.S.C. Section 4332(2)(E). " 
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NEPA: NEED FOR ENVIRONMENTAL REVIEW 

Although a project may have been authonzed prior to the enactment of 
NEPA, subsequent Federal involvement in the project, by way of approving 
changes, may trigger the need for an environmental review -even though the 
impacts of the change will be less adverse, or·at least no more severe, than 
those approved earlier. 

NEPA: NEED FOR POWER 

Need for power may be demonstrated by, among other means, (I) the 
obligation of a utility to satisfy power demands in its service area, including 
meeting the reserve margin requirements of power pools in which it is a 
participant; (2) the "substitution" theory, e.g., that the operation or 
availability of a given plant will enhance system reliability by lessening an 
existing dependence of the utility upon scarce fuels such as oil or gas; and (3) 
the satisfaction of energy requirements currently being met directly by scarce 
fuels. A conglomeration of benefits may be considered collectively to 
determine whether there is need for a facility. 

NEPA: NEED FOR POWER 

The "economic facts oflife" which the nation may be experiencing, both as 
a matter of extrinsic circumstances and governmental policy, are relevant to a 
determination of need for power. 

NEPA: NEED FOR POWER 

Given a utility'S responsibility to provide adequate and' reliabile service to 
all its consumers at all times, the most that can be required of the utility's 
forecast of future electric power demands is that it be a reasonable one in the 

'light of what is ascertainable at the time made. Kansas Gas and Electric 
Company (Wolf Creek Station, Unit I), ALAB-462, 7 NRC 320, 328 (1978), 
'affdpercuriam, Mid-America Coalition/or Energy Alternativesv. NRC, 590 
F.2d 356 (D.C. Cir. 1979). . 

NEPA: CONSIDERATION OF ALTERNATIVES 

Given the difference in environmental impacts between operating and not 
operating a plant, financial costs are a relevant factor to consider in selecting 
'between those two alternatives. 

TECHNICAL ISSUES DISCUSSED: Expansion and operation of spent 
fuel pool; need for power. . 
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I. INTRODUCTION AND BACKGROUND 

This proceeding involves the application of Dairyland Power Cooperative 
(Applicant or DPC) for an amendment to Provisional Operating License No. 
DPR-45 to permit the expansion of the capacity of the spent fuel storage pool 
(SFP) at the La Crosse Boiling Water Reactor (LACBWR), a nominal 50 
MWe reactor located in Genoa, Vernon County, Wisconsin. The Applicant 
submitted its application for the amendment by letter dated April 20, 1978, 
which has been supplemented subsequently by a number of other filings. On 
May 25, 1978, the Commission published a Notice of Opportunity for 
Hearing on the proposed amendment (43 Fed. Reg. 22462). 

Another proceeding involving LACBWR is progressing simultaneously 
with this spent fuel pool expansion proceeding. This reactor was initially 
constructed as a demonstration project by the United States Atomic Energy 
Commission under the cooperative power reactor development program. It 
was licensed to operate in July, 1967, while still owned by the AEC (with 
operating authority first granted to Allis Chalmers and thereafter, on October 
31, 1969, transferred to Dairyland). Later, ownership was transferred to 
Dairyland, which received a provisional operating license (with a term of 18 
months) in 1973 (Tr. 253).1 On October 9,1974, prior to theexpiration'ofthat 
license, the Applicant sought to convert its provisional license to a full-term 
operating license. Pursuant to 10 CFR 2.109 (which parallels a similar 
provision in the Administrative Procedure Act,S U.S.C. Section 558(c», the 
provisional license remains in effect until a final NRC determination on the 
full-term license is rendered. The Notice of Opportunity for Hearing on that 
license application was not published until Ap'ril 10, 1978 (43 Fed .. Reg. 
15021), about a month prior to the publication of the notice concerning the 
spent fuel pool expansion proceeding. 

Petitions for leave to intervene were received in each of. the pr9ceedings. 
,The Commission established the same Licensing Board to consider both sets 
of petitions and, thereafter, to conduct both hearings. 43 Fed. Reg. 21955 
(May 22, 1978) (operating license); 43 Fed. Reg. 28261 (June 29, 1978) 
(operating license); 43 Fed. Reg. 30939 (July 18, 1978) (spent fuel pool 
expansion); 43 Fed. Reg. 34564 (August 4, 1978) (spent fuel pool expansion); 
43 Fed. Reg. 37017 (August 21, 1978)(both proceedings); 43 Fed. Reg.46911-

I Throughout this Decision, transcript references to the special prehearing conference and the 
evidentiary hearing shall appear as Tr. _' _. Because of an error by the reporter, the transcript 
pages for the second prehearing conference include some of the same page numbers as the 
evidentiary hearing. Therefore, when referring to the second prehearing conference, we will 
designate the references as Pre. Conf. Tr. __ • 
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12 (October II, 1978) (both proceedings). 
This Decision primarily concerns the, spent fuel pool expansion 

proceeding. The operating license proceeding will be discussed herein only to 
the extent it bears upon the matters at issue in the other license-amendment 
proceeding. 

Timely petitions for leave to intervene in the spent fuel pool proceeding 
were filed by the Coulee Region Energy Coalition (CREe) and by Ellen 
Sabelko and'David Simpson. By Memorandum and Order dated July 14, 
1978 (unpublished), we granted CREes petition, and a Notice of Hearing was 
thereafter published. 43 Fed. Reg. 34564 (August 4, 1978). (CREC previously 
had been admitted as a party to the operating license proceeding.) By 
Memorandum and Order dated August 14, 1978 (unpublished), we denied the 
Sabelko/Simpson petition. (The Appeal Board upheld that denial in ALAB-
497,8 NRC 312 (1978).) On August 17,1978, we conducted a consolidated 
special prehearing conference with respect to both of the proceedings (Tr. 1-
236). ! 

At the consolidated conference, we granted the Applicant's request to 
proceed with the fuel pool expansion proceeding ahead of the full-term 
operating license proceeding. We ruled on various contentions offered for the 
spent fuel pool proceeding and discussed contentions relevant to the other 
proceeding (setting a framework for further negotiations among the parties 
with respect to the operating license contentions). See Prehearing Conference 
Orders, dated September 5, 1978 (unpublished). 

We also set a preliminary schedule for the two proceedings, based on the 
assumption that the Stafrs Safety Evaluation Report (SER) and En­
vironmental Impact Appraisal (EIA) for the spent fuel pool proceeding, and 
the Final' Environmental Statement (FES) for the operating license 
proceeding, would be available late in 1978 (Tr. 130, 149). The Applicant 
initially expressed the hope that its proposed license amendment could be 
acted upon by early 1979, so that construction work (if authorized) could be 
accomplisned prior to the fuel loading scheduled for the spring of 1979. Under 
our preliminary schedule, we had expected that the spent fuel pool proceeding 
would go to hearing by December, 1978 or January, 1979, and that the 
environmental hearings in the operating license proceeding would follow 
shortly thereafter. We established discovery schedules for this proceeding 
with that timetable in mind. The SER and EIA were substantially delayed, 
until July, 1979, and the FES has still not been issued. (It is currently 
scheduled for the first quarter of 1980.) On March 8, 1979, the Applicant 
advised us and the parties that it had entered a one-time only arrangement 
with General Electric Company to ship a number of spent fuel assemblies to 
GE's Morris, Illinois facility for temporary storage pending the completion of 
this proceeding. That arrangement permitted LACBWR to continue opera­
tion until the next refueling date, scheduled for the spring of 1980 (Pre. Conf. 
Tr. 2?1-52). 
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All parties engaged in discovery efforts during the fall and winter of 1978. 
Shortly after issuance of the SERand EIA, the Staff (on July 30,1979) and the 
Applicant (on July 31) filed motions for summary disposition of all of CREe's 
contentions and for dismissal of the proceeding. CREC filed no response to 
these motions. Notwithstanding that circumstance, we determined that there 
were significant unresolved questions to which certain of the contentions gave 
rise, as well as other matters which warranted our sua sponte inquiry. We 
scheduled a prehearing conference for September 20-21, 1979 (see 44 Fed. 
Reg. 50105, August 27, 1979) and, by Memorandum and Order dated 
September 7,1979 (unpublished), we also set forth specific questions which we 
desired the Applicant and Staff (and CREC if it wished) to address. 

The Applicant and Staff filed written responses to our questions; CREC 
did not do so. We discussed the contentions with the parties at the prehearing 
conference, in which the Applicant, the Staff, and CREC .all participated. 
When specifically asked if they believed there were factual matters still in 
dispute that should go to hearing, the CREC representatives admitted that 
they had no factual information or even further arguments to offer (Pre. Conf. 
Tr. 256-258). We determined that summary disposition would be granted with 
respect to every CREC contention (Pre. Conf. Tr. 393) (but subject to certain 
conditions). Our ruling on these contentions appears in Part II of this 
Decision. 

Prior to the second prehearing conference, on September 20, 1979, we 
took a tour of the spent fuel pool area of the plant. We announced our desire -
to take such a tbur in our Notice of Prehearing Conference and Evidentiary 
Hearing, dated August 2~, 1979 (published at 44 Fed. Reg. 50105, August 27, 
1979). "In that Notice, we requested the Applicant "to make arrangements for 
the Board and parties to participate in such a tour." 

At both the special and second prehearing conferences, CREC was not 
represented by an attorney but rather by three of its members. At the time 
established for the tour, all three representatives appeared at the site to take 
the tour. The Applicant stated that an invitation was extended to only one of 
those representatives (whom it had selected) and that it would not permit the 
two other members to take the tour, for both space and security reasons. (The 
spent fuel pool at LACBWR is inside the containment building.) The 
Intervenors objected, both on the basis of the limitation to one representative 
and on the Applicant's selection of that representative; but when the Board 
inquired whether another of the three representatives wished to take the tour, 
the Intervenors indicated they would only participate in the tour if all three 
representatives could do so. 

The Applicant indicated that it selected the particular representative 
because that person had been the one with whom jt had dealt most frequently 
in its contacts with CREC. The Applicant also cited 10 CFR 73.55(d)(7), 
which provides that "[a]ccess to vital areas for the purpose of general 
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familiarization and other non-work-related activities shall not be authorized 
except for good cause shown to the licensee." The Applicant expressed its 
understanding that the purpose of inviting all parties on the tour was to 
prevent the appearance of ex parle contacts and, given that purpose, "good 
cause" had been demonstrated only for the admittance to the spent fuel pool 
area of the selected individual. 

The Board upheld the Applicant in this regard. All parties were invited on 
the tour, not for discovery purposes, but to avoid any appearance of ex parle 
contacts proscribed by 10 CFR 2.719. Given the Applicant's primary 
responsibility for the security of its facility, its selection of only one of the 
Intervenor's representatives to accompany the tour was not unreasonable. 

Faced with our decision to uphold the Applicant in this matter, the 
Intervenor's selected representative declined to participate in the tour. To 
facilitate our desire to avoid the appearance of any ex parle contact, the 
Applicant invited an individual not associated with any of the parties to 
accompany the group, and he did so. (This individual was the Assistant 

. Lockmaster of the Corps of Engineers Lock and Dam No. Eight, a U. S. 
Government employee.}2 

At the prehearing conference, we determined that there should be an 
evidentiary hearing on one issue: the need for the power to be produced by 
LACBWR prior to the completion of the Commission's environmental review 
of the full-term operating license (Pre. Conf. Tr. 393-94). As will be described 
in greater detail later in this Decision, we were motivated in this ruling in large 
measure by claims made in limited appearance statements at that prehearing 
conference, to the effect that LACBWR was both unreliable and expensive as 
a source of electricity and that to permit the spent fuel pool expansion to take 
place would amount to "throwing good money after bad." The Applicant and 

. Staff claimed 'we had no jurisdiction to consider that issue. We rejected those 
claims (Pre. Conf. Tr. 403, 406-12; Tr. 278-81) but indicated that we would 
afford the parties a further opportunity to brief the jurisdictional question. 
We als.o determined that, because of the schedule sought by the Applicant for 
performing construction activities, it would be necessary for us to hold the 
hearing expeditiously in order to permit us to rule in time to accommodate the 
Applicant's proposed schedule. We thus permitted the parties to brief the 
jurisdictional question simultaneously with the filing of their proposed 
findings and conclusions. On October 3-6, 1979, we held a four day 
evidentiary hearing on the need-for-power question.3 The Applicant, CREC, 
and the Staff each filed proposed findings offact and conclusions oflaw on the 

2 Details concerning the arrangements for the plant tour are set forth at Pre. Conf. Tr. 241-249 
and 385-388. 

3 Notice of this hearing was published at 44 Fed. Reg. SO 105 (August 27. 1979) and modified at 
44 Fed. Reg. 56066 (September 28, 1979). 
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testimony taken at the hearing. The Applicant filed a response to the other 
parties' findings, as it was permitted to do. The Applicant and Staff also filed 
briefs on our jurisdiction to consider the "need-for-power" issue. The basis for 
our jurisdictional ruling, which we here reaffirm, is set forth in Part III of this 
Decision; our findings on the "need-for-power" issue appear in Part IV. 

During the course of this proceeding, we heard limited appearance 
statements at the special prehearing conference, the September, 1979 
prehearing conference, and the evidentiary hearing itself. We provided the 
Applicant and Staff an opportunity to respond to the qu~stions raised (Pre. 
Conf. Tr. 370-85). The evidentiary hearing itself - and this decision -
constitute responses to questions raised concerning need for the LACBWR 
facility. 

For the reasons hereinafter set forth, we conclude that expansion of the 
spent fuel pool at LACBWR should be authorized, subject to certain 
conditions. In addition, as we previously advised the parties, we are referring 
our ruling on our jurisdiction to consider the "need-for-power" issue (as set 
forth in Part III of this Decision) to the Appeal Board for its review. 

II. MOTIONS FOR SUMMARY DISPOSITION AND BOARD 
QUESTIONS 

The Stafrs motion for summary disposition of CREes contentions was 
supported by the affidavits of Dr. John R. Weeks, Leader of the Corrosion 

. Science Group in the Department of Nuclear Energy at Brookhaven National 
Laboratory;4 Millard L. Wohl, a nuclear engineer in the Commission's 
Environmental Evaluation Branch, Division of Operating Reactors;~ Dr. 
Jack N. Donohew, a Senior Nuclear Engineer in the same branch;6 and 
Robert G. LaGrange, an Applied Mechanics Engineer in the Commission's 
Engineering Branch, Division of Operating Reactors.7 The Applicant's 
motion for summary disposition was supported by the -affidavit of Dr. 
Seymour J. Raffety, a Reactor Engineer employed by the Applicant.8 

As we indicated previously, CREC failed to respond to the Stafrs or 
Applicant's motions. Nonetheless, we propounded a number of questions to 
the parties arising in part from CREe's contentions and in part from our own 
exploration of the Applicailt's proposal and the Stafrs review ofthat proposal 
in the SER. The Applicant and Staff each provided answers to our questions. 

4 Weeks, Affidavit I (dated July 16, 1979). 
, Wohl, Affidavit (dated July 24, 1979). 
6 Donohew, Affidavit I (dated July 24, 1979). 
7 LaGrange, Affidavit (dated July 10, 1979)._ 
I Raffety, Affidavit I (dated July 31, 1979). 
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The Applicant's answers were supported by the affidavits of Dr. Raffety,9 
Alfred H. Yoli, the Vice President of Engineering of Nuclear Energy 
Services,lo and Robert J. Prince, a Radiation Protection Engineer with the 

\ Applicant.1I The Stafrs responses were supported by affidavits of Dr. 
Weeks,I2 James Shea, the LACBWR project manager within the Com­
mission's Division of Operating Reactors,I3 and Dr. Donohew. 14 

At the second prehearing conference, we further discussed the motions 
and the responses to our questions with the parties. We indicated that we were 
granting summary. disposition with respect to each contention (Pre. Conf. Tr. 
393). In Section II.B of this Decision, we set forth our reasons for doing so. To 
the extent that answers to the Board's questions bear on our rulings on various 
contentions, we will discuss the answers in that context. We also there discuss 
answers to Board questions not arising out of the contentions. 

A. A brief description of the reactor and spent fuel pool (SFP) follows to 
set the stage for our subsequent discussion and findings concerning the 
contentions themselves and the supplementary Board questions. 

The reactor is a nominal 50 MWe boiling water reactor located in the 
cavity of a cylindrical biological shield. The spent fuel pool is outside but 
immediately adjacent to the biological shield. A short fuel transfer canal 
connects the pool with the reactor cavity. The top of the biological shield, 
transfer canal and SFP are all at the same level. All three, along with the 
plumbing and equipment necessary to cool the SFP water, are located within 
the cylindrical containment building. A large tank under the containment 
building dome contains emergency coolant water. 

The LACBWR contains 72 fuel assemblies using fuel rods clad with 
stainless steel. Each fuel assembly nominally includes 100 rods, arranged in a 
10 x IO array. EIA, Staff Exh. lA, Section 4.1. During normal refueling, 
about one-third of the core is removed from the reactor, stored in the spent 
fuel pool, and replaced with fresh assemblies. The period between refueling 
normally ranges from 12 to 18 months. Occasionally, it may be necessary or 
desirable to remove the complete core and transfer all 72 assemblies to the 
SFP. 

The SFP is 11' x 11' square and about 42 feet deep. The pool walls and 
floor are reinforced concrete lined, with stainless steel. Currently, the SFP 
racks can accommodate 134 spent fuel assemblies, which are normally 
covered by 12 feet of water (LaGrange Affidavit, p. 2)~ With the proposed new 

9 Raffety, Affidavit II (dated September 19, 1979). 
10 Yoli, Affidavit (dated September 19, 1979). 
II Prince, Affidavit (dated September 19, 1979). 
12 Weeks, Affidavit II (dated September 13, 1979). 
I) Shea, Affidavit (dated September 17, 1979). 
14 Donohew, Affidavit II (dated September 18, 1979). 
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racks, some 440 assemblies can be accommodated, and a proposed technical 
specification (Staff Exh. lB, Section 2.12.5) requires the fuel to be covered 
with at least 16 feet of water. The new racks are of an egg crate design 
fabricated of stainless steel, placed within the pool by the crane, and 
supported by the pool floor. The new racks will be a replacement for the old 
racks. A 3/8" stainless steel barrier plate will be provided on top of the pool 
floor liner under the rack structures to ensure that the existing liner will not be 
structurally damaged in the event of a cask drop accident (SER, Staff Exh. I, 
Section 3.3, p. 8). There will be two racks with a 9 x 8 array of fuel storage 
locations and two racks with a 4 x to array. An upper tier of racks with the 
same capacity and configuration is supported by the lower tier. Inaddition to 
spent fuel, a portion of the pool floor is set aside for the storage of the spent 
fuel shipping cask and the core spray bundle used during refueling operations. 

B.l. As accepted, CREC Contention I includes four separate subparts 
(I(b), I(c), I(d), and 1(f). We will consider them separately. 

a. Contention I(b) states: 

It is CREes contention that the application to amend submitted by 
Dairyland Power is incomplete, as it does not address the following 
issues: Applicant has not discussed the long-term integrity of the 
various components of and in the spent fuel storage pool in light of the 
proposed compaction and increased amount of spent fuel at 

LACBWR. The health, safety, environmental, and economic 
impact of the loss of integrity of these components due to more 
dense and increased storage of spent fuel must be evaluated. 

(b) Applicant should examine the effects of accelerated corrosion, 
microstructural changes, alterations in mechanical properties, 
stress corrosion, cracking, intergranular corrosion, and hydrogen 
absorption and precipitation by the stainless steel alloys due to the 
proposed compaction and long-term storage of spent fuel at 
LACBWR. 

BASIS: 

The NRC Draft Generic Environmental Impact Statement On 
Handling and Storage of Spent Light Water Power Reactor Fuel, 
NUREG-0404, Volume 2, March 1978, p. H-23 states that these 
co"rrosion effects in underwater spent fuel storage require examination. 

All metallic components of the modified SFP will be fabricated of stainless 
steel, and LACBWR uses stainless steel clad fuel elements. However, some of 
the Applicant's documents, and the version of the Stafrs SER and proposed 
technical specifications submitted to us on July 16, 1979, also discuss zircaloy 
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clad fuel. 15 For example, in his affidavit in support of Applicant's motion for 
summary disposition, Dr. Raffety states (Affidavit I, p. 2) that there is a 
possibility that zircaloy clad fuel may also be used in the future. The Staff also 
refers to possible future use of zircaloy in spent fuel assemblies. Original SER 
at p. 8. Moreover, the original proposed technical specifications provided 
specifications for the storage of zircaloy as well as stainless steel clad fuel 
elements. On the other hand, however, the Staff argues in its motion for 
summary disposition (see p. 8) that the NUREG-0404 reference relied upon by 
the Intervenor to support this contention is "entirely irrelevant" since it 
discusses only zircaloy cladding not in use at LACBWR. See also Weeks, 
Affidavit I, p. 2. It was therefore unclear to us (and apparently to CREC) 
whether the proposed license amendment was intended'to include authoriza­
tion to store zircaloy clad fuel in the modified SFP. Furthermore, Dr. Weeks' 
affidavit can be read as suggesting that further study of changes resulting from 
corrosion in connection with the long-term storage of zircaloy clad rods might 
well be warranted (Weeks, Affidavit I, pp. 2-3).- That being so, we posed 
several questions to clarify whether the instant license amendment was 
intended to authorize storage ofzircaloy-clad fuel. See Board questions A.l-6, 
attachment to our Memorandum and Order of September 7, 1979. 

Whatever DPC's original intention may have been, and for whatever 
reason the Staff chose to discuss it, the Applicant's response to the Board's 
question (at p. 12) and the Stafrs response (Weeks, Affidavit II, p. 4; Shea 
Affidavit, pp. 1-2) indicate that zircaloy clad fuel cannot be stored in the SFP 
without a further license amendment. Moreover, the Staff included a new 
proposed technical specification which eliminated all reference to zircaloy 
clad fuel. See Specification 2.12.3, Staff Exh. IB, and Shea Mfidavit, p. 2. 
Still somewhat concerned about the significance of the revised technical 
specification, at the prehearing conference we asked the Staff whether or not 
zircaloy clad fuel could be stored in the SFP without an additional license 
amendment and, if not, whether a notice of such a proposed amendment 
would be published and an opportunity for hearing afforded. We were assured 
that the Applicant would indeed be required to apply for a license amendment 
to use or store zircaloy clad fuel and that it would be pre-noticed and an 
opportunity for hearing would be provided. The Staff also assured us that a 
license amendment would be required before zircaloy clad fuel could be 
brought in from another plant and stored in the modified SFP. Pre. Conf. Tr. 
258-260. Whereas this may well be so, we are faced with the circumstance that 
the ambiguities with respect to zircaloy clad fuel were raised as a contention 
and had a basis which at least suggested that an authorization at this time to 

., The SER and proposed technical specifications introduced into evidence in this proceeding 
(Staff Exhibits 1 and IB) were revised versions which eliminated all references to zircaloy (Tr. 
885). 
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store zircaloy clad rods might not be appropriate. That causes us to impose a 
technical specification which will remove any ambiguities. To make it crystal 
clear that storage of any fuel other than'stainless steel clad rods is not now 
being authorized, we require that the last sentence of the revised proposed 
Technical Specification 2.12.3 be modified to read: 

Fuel stored in the storage well shall be restricted to fuel with stainless steel 
cladding and it shall have a U-235 loading ~ 22.6 grams per axial 
centimeter. . 

As a result, this contention becomes moot to the extent that it is based on 
potential safety. problems associated with the storage of zircaloy clad fuel in 
the SFP. 

With reference to the corrosion resistance of stainless steel, Dr. Weeks of 
the Staff states (Affidavit I, pp. 2-6) that: (a) accelerated corrosion of stainless 
steel has not occurred in spent fuel pools, nor is likely' to occur at SFP 
temperatures, (b) microstructural changes as a result of corrosion do not 
occur in stainless steel so as to affect long-term integrity, nor do microstruc­
tural changes from solid state diffusion occur at SFP temperatures, (c) effects 
on the mechanical properties of the components of the SFP from fast neutron 
captures will be negligible, (d) intergranular stress corrosion cracking of the 
LACBWR fuel is unlikely and, even should it occu'r, would be localized and 
thus of insignificant safety c~ncern, and (e) hydrogen absorption and 
precipitation do not occur on stainless' steel at SFP temperatures. Dr. 
Seymour Raffety for DPC (Affidavit I) corroborated Dr. Weeks' assessments 
and emphasized that predicted material behavior, empirical evidence, and 
industrial operating experience to date all indicate that the occurrence of 
significant degradation of spent fuel components of the type proposed for use 
at LACBWR is extremely unlikely. At no time did Intervenor present any 
information (other than the cited basis, above) contrary to the Stafrs or 
Applicant's affidavits. Nor does the Board know of any reason to question 
them, or to believe that the long-term integrity of the various components of 
or in the SFP will be compromised by corrosion. Therefore, the Board finds 
no genuine issue of material fact to be heard with respect to this contention. 

b. Contention I(c) states: 

(c) Because of the possibility ofleakageand disintegration of spent fuel 
. and its cladding over the long-term, Applicant must discuss the 

desirability of and methods for sensitivity monitoring to identify 
defective fuel elements. 

BASIS: 

In Behavior of Spent Nuclear Fuel in Water Pool Storage, September 
1977, Battelle North West Laboratories [sic] established on p. 76 the 
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need for selected, focused, exploratory surveillance at present to 
confirm wet storage as an option and to define the condition of pool­
stored spent fuel when removed to any alternative storage or to a 
reprocessing plant. 

Applicant must also analyze the desirability of monitoring each individual 
spent fuel assembly. 
Dr. Raffety (Affidavit I) states that: (a) DPC tests all fuel assemblies to 

determine their integrity prior to placing them in the pool, (b) DPC monitors 
radioactivity in the pool water, and (c) visual inspection will be conducted 
whenever fuel assemblies are moved for other purposes. He concludes that, in 
light of industry's extensive experience with the storage of irradiated fuel 
assemblies in water for long periods of time indicating that significant 
degradation does not occur in storage, and Dairyland's own prior experience 
with storage ofthe LACBWR fuel, additional monitoring is not warranted. In 
the Staff affidavit, Dr. Weeks summarizes the experience reported in the 
Battelle Northwest report BNWL-22S6 cited by the Intervenor. Therein, no 
evidence of degradation of spent fuel during pool storage times of up to 12 
years was reported for stainless steel clad fuel. Weeks, Affidavit I, at p. 6. 
Again, the Intervenor offered nothing to the: contrary. Therefore, the Board 
finds no genuine issue of material fact warranting a hearing on this 
contention. 

c. Contention l(d) states: 

(d) Applicant should discuss the desirability of and various methods 
and effectiveness of encapsulating defective spent fuel elements 
upon discovering leakage or disintegration due to loss of cladding 
integrity. This discussion is essential when considering longer-term 
storage and increased density of spent fuel at LACBWR. Applicant 
should delineate anticipated thicknesses of crud layers arid crud 
tendency to influence corrosion of spent fuel and its cladding in 
light of increased spent fuel storage as proposed for LACBWR., 

For the same reasons we expressed in connection with Contention I (c), we 
find that fuel element degradation due to longer term (or more dense) storage 
in the modified SFP is highly unlikely. Furthermore, in his affidavit for the 
Staff, Dr. Weeks points out (Affidavit I, p. 9) that crud deposits on the surface 
of fuel elements occur during the operation of the reactor, not during storage 
of the fuel, and that there is no evidence that these crud deposits influence the 
corrosion of stabilized stainless steel such as Type 343H with which 
LACBWR fuel is clad. Consequently, Dr. Weeks concludes that there is no 
need for encapsulating defective fuel elements before placing them in the SFP. 
On the basis of the Intervenor's responses to opes interrogatories as cited on 
page 7 of the Applicant's motion for summary disposition, DPC concludes 
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that CREC has no factual information tending to support this contention. 
For these reasons, we find that the possibility or desirability of 

encapsulation is not a subject meriting a hearing in ~his proceeding. 

d. Contention I(f) states: 

(f) Applicant should analyze problems. in handling spent fuel (e.g., 
including but not limited to transfer from one pool to another or 
within one pool during reracking, repositioning upon removal 
from the nuclear core and placement in spent fuel pools, 
encapSUlation of defective spent fuel elements, placement in or 
removal from' shipping casks), resulting from loss of integrity of 
spent fuel and its cladding as well as other components of and in the 
spent fuel storage pool due to more dense and increased storage of 
spent fuel as proposed by applicant. 

Mr. Wohl states in his affidavit for the Staff (page 2) (a) that procedures 
for handling damaged fuel at LACBWR are' the same as those used for 
handling normal fuel, (b) that operational experience has shown these to be 
adequate, and (c) that when a fuel element was seriously damaged previously 
during transfer, the problem was handled safely. In addition, we note that 
both the Applicant and Staff state that the fuel failure problems which 
heretofore existed have been effectively addressed and that the significant fuel 
failures which occurred are unlikely to recur (Raffety, Affidavit I, p. 12; Wohl 
Affidavit, p. 2; Donohew, Affidavit I, p. 12). In the absence of contrary 
information from the InteFVenor, and on the basis of facts summarized above 
for parts b, c, and d of Contention I, the Board finds insufficient basis in 
material fact to warrant a hearing on this contention. 

2. Contentions 5(a), (b)(I), and (b)(2) state: 

It is CREes contention that an increase in the number of spent fuel 
locations from 134 to 448 would present a threat to the safety of the 
public and the maintenance workers that would be completely 
unacceptable for the following reasons: . 

(a) The design calls for an even smaller cask drop area. 16 

(b)(l) The two·tier design greatly increases the chances for, and 
potential magnitude of, accidents in fuel handling and storage. 

(b)(2) The two-tier and higher-density design makes detection of 
problems in' the lower tier difficult if not impossible. 

'16 Since Contention No. Sea) is subsumed within Contention No.6, this portion of Contention 
No. S will be addressed in'the section of this Initial Decision dealing with Contention No.6. 
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a. Contention 5(b)(I). The Board agrees with the Intervenor that the two­
tier SFP design increases the chances for fuel handling accidents. From the 
brief description of how fuel elements and racks will be maneuvered during 
the SFP modification alone (SER Section 3.7), it is clear that many more fuel 
element movements will be made than would otherwise have been necessary. 
We further believe that there is at least the possibility that the consequences 
could be greater in the event one freshly discharged fuel element is dropped 
directly on another freshly discharged element which is stored in an upper 
rack position directly above still another freshly discharged fuel element. See 
Board question B, pp. 3-4 of the attachment to our September 7 Memoran­
dum and Order. In response to this question, the Staff states that the fission 
product release and consequent dose could be 50% higher under such 
circumstances but would still be less than the guidelines of 10 CFR Part 100. 
Moreover, the Staff gives reasons for its belief that its analysis of a fuel 
handling accident involving freshly discharged elements is conservative. See 
SER Section 3.6.1. For example, it is assumed that the containment building 
is not isolated at the time of or following the postulated accident. The Staff 
states that if the containment building were isolated shortly following an 
accident, as would automatically occur upon a signal from installed radiation 
monitors or by operator action, the calculated dose would be substantially 
reduced. See Donohew, Affidavit II, p. 6. 

Thus, while we agree with the Intervenor that the chances for and potential 
consequences offuel handling accidents are greater with the proposed two-tier 
design, we also find that even under very conservative assumptions, the 
estimated dose falls within the guidelines of 10 CFR Part 100. From the 
standpoint of design of the SFP and related components, the Commission's 
requirements thus appear to be satisfied. 

Notwithstanding this conclusion, it appeared to the Board that the 
potential consequences of a fuel handling accident might call for an enhanced 
emergency plan. These consequences were stated to be 162 rem to the thyroid 
and 2 rem to the whole body at the exclusion area boundary, assuming freshly 
discharged elements }Vere not stored over other freshly discharged elements, 
and greater if a freshly discharged element were stored over another such 
element. SER, Section 3.6.1. The enhanced plan might be founded upon the 
Environmental Protection Agency's "Manual of Protective Action Guides 
and Protective Actions for Nuclear Incidents," dated September, 1975 (EPA-
520/1-75-001), Tables 2.1 and 2.2, which recommends evacuation of other 
protective action where the exposure to the individual is 1-5 rem whole body 
and 5-25 rem thyroid. We thus posed questions in order to ascertain whether 
the Applicant's emergency plan was sufficient to provide evacuation of other 
protective action at the. EPA-recommended levels.J1 

17 The EPA levels are being used by the States of Wisconsin and Minnesota. Shea Mfidavit. p. 
(Continued on next page) 
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The responses to our questions indicated that, in the event of a maximum 
fuel handling accident at LACBWR, and using both the conservative 
assumptions appropriate for Part 100 determinations and the realistically 
calculated exposure-level determinations appropriate for EPA evaluations, 
the maximum exposures at the LPZ boundary are less than the EPA exposure 
guidelines (Donohew, Mfidavit II, p. 4; Prince, Affidavit, p. 14), assuming 
freshly stored fuel elements are not stored over other freshly stored elements. 
If freshly stored elements are stored over other freshly stored elements, the 
potential consequences of a fuel handling accident exceed EPA levels at the 
exclusion area boundary (243 rem thyroid, 3 rem whole bod:9, for a 2 hr. 
exposure, according to the Staff; 162 rem thyroid, 2 rem whole body, 
according to the Applicant). But the Applicant and Staff each indicate that the 
Applicant's Emergency Plan specifies protective action where EPA guideline 
levels are exceeded (Donohew, Affidavit II, p. 5; Prince Affidavit, p. 14). That 
being so, we find currently applicable evacuation standards to be satisfied and 
n6 issue of material fact concerning this contention remaining to be litigated. 

b. Contention 5(b)(2). Unchallenged by CREC, both the Staff and 
Applicant state that problems in fuel stored in the lower tier of the proposed 
new racks can be detected and the elements inspected by television. See 
Raffety, Mfidavit I, pp. 7, 10 (Applicant) and LaGrange Mfidavit, pp. 1-2 
(Staff). While detection and inspection appear to the Board to be more 
difficult, we find no evidence that it cannot be done as Intervenor contends 
and no reason to hear further evidence on this contention. 

3. Contention 5(c) states: 

(c) The two-tier design reduces the level of water over the assemblies 
from ten feet [sic] to thirty inches, and thus reduces the margin of 
safety so far as loss-of-coolant accidents in the SFP are concerned, 
to an unacceptable level. 

In responding to Contention 5(c), the Staffpointed to proposed Technical 
Specification 2.12.5, which provides that the water level in the SFP "shalt be at 
least 16 feet above any fuel stored" in the storage racks (with a depth of about 
23 feet during core refueling operations). It contrasted this proposed 

(Continued from previous page) 
4; Prince Affidavit, p. IS; Pre. Conf. Tr. 282-83. Ajoint NRC-EPA task force has recommended 
that the EPA Protective Action Guides be utilized for emergency planning purposes (NUREG-
0396, December 1978). and the Commission recently endorsed the concepts in that report. 44 Fed. 
Reg. 61123 (October 23, 1979). Moreover, the Commission is in the process of upgrading its 
emergency planning rules (see 44 Fed. Reg. 75167, December 19, 1979) and, for the interim, has· 
decreed that special attention be given to emergency planning matters. Although the latter 
direction focuses on construction permit and operating license proceedings, we note that, in 
evaluating a proposed amendment such as this, we are to be "guided by the considerations which 
govern the issuance ofinitiallicenses ••• to the extent applicable and appropriate." 10 CFR 50.91. 
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requirement to the present situation, where water level is maintained at 12 feet 
(Affidavit of Robert G. LaGrange, page 2). The Applicant referred to the 
same requirement. 

The water level over the spent fuel affects the degree of occupational 
exposure received by workers. In our questions to the parties, and at the 
prehearing conference (Pre. Conf. Tr. 270-274), we inquired whether there 
would be occupational exposure differences if the SFP were kept full (i.e., at'a 
700 foot elevation). In its response, the Staffindicated that, although the dose 
rate from the fuel would be lowered if the pool were full, the dose from 
radionuclide concentrations in the SFP water would increase, as would 
leakage. Donohew, Affidavit II, pages 10-11. The 16-foot level was described 
by the Applicant as an optimum point where the lessening of activity from 
spent fuel assemblies was not offset by the increase in radiation associated 
with the shorter distance between the surface of the water and the location of 
workers (and thus the greater dose rates to workers from radioactive con­
taminates in the water) (Pre. Conf. Tr. 274). 

The Board finds that the proposed Technical Specification 2.12.5 
adequately responds to the question posed by Contention 5(c). Its provisions 
should be incorporated into the Applicant's license. In addition, we note that 
nothing in that technical specification precludes raising the water level up 
toward the 700-foot elevation if it turned out to be beneficial in terms of 
lowering of the overall dose rate to workers (ibid.). 

4. Contention 5(d) states: 

(d) Increased fuel would increase maintenance exposures because of 
an increase in the number of filter changes and resin volumes and 
intensities. 

The additional annual occupational dose resulting from operating the 
enlarged capacity pool is estimated to be 1.5 man-rem or less. This is less than 
1 per£ent of the average total occupational exposure at the plant and should 
not affect the licensee's ability to maintain individual occupational exposures 
as low as reasonably achievable (ALARA) and within the limits of 10 CFR 
Part 20. Donohew, Affidavit I, p. 7; Raffety, Affidavit I, p. 10. In the absence 
of any information to the contrary from CREC or elsewhere, the Board finds 
that there is no issue of material fact to be heard under this contention. 

5. Contention 6 states: 

CREC contends that a significant increase in the SFP capacity and the 
resultant increase in spent fuel handling necessitated by Applicant's 
proposed amendment increases the risk of accidental releases to 
employees and the public in the event of a cask drop accident to an 
unacceptable level. 
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The potential consequences of accidentally dropping a spent fuel cask 
onto fuel elements stored in the SFP has been analyzed by the Staff. Due to 
fission product decay, only fuel recently removed from the reactor would 
significantly contribute to the radiological consequences of such an accident. 
The Staffs analysis assumes that a full core has been removed from the 
reactor, placed in the pool, and that all these elements are damaged by the 
accidental cask drop. New technical specifications require isolation of the 
containment if the shipping cask is moved overornearthe SFP within 43 days 
following a normal discharge of 24 fuel elements or within 5 I days if the full 
core is discharged. On this basis, the Staff concludes that the potential 
consequences of a cask drop accident will be well within the exposure 
guidelines of 10 CFR Part 100 and therefore acceptable. See SER, Staff Exh. 
I, Section 3.6.2; Raffety, Affidavit I, pp. 11-12;and Donohew, Affidavit I, pp. 
7-8. In response to Board question D, the Staff also states that when the cask 
drop accident is analyzed in realistic terms the expected radiological 
consequences to an individual at the site boundary would be less than one rem 
thyroid dose. The population dose out to 50 miles would be less than 25 man­
rem. These levels of exposure would not require protective actions under the' 
EPA Protective Action Guides. See Donohew, Affidavit II, pp. 7-8. On the 
basis of information provided by the Applicant and Staff in support of their 
motions for summary disposition and in response to our own questions, and 
in the absence of any contrary information from CREC or elsewhere, we are 
satisfied that the cask drop accident has been adequately analyzed, that the 
potential consequences are within NRC and EPA guidelines, that the 
proposed new technical specifications are necessary, and that the conse­
quences of a potential cask drop accident do not rule out the proposed 
modification to the SFP. Further, we find no basis for requiring a hearing on 
this contention. 

6. Contention 7 states: 

CREC further contends that Applicant's proposed amendment to its 
provisional operating license should be denied due to the increased 
threat to the environment generally, and to maintenance personnel 
specifically. The increased threat to which we refer is that of the storage 
of failed fuel rods, including several grossly failed rods, which results in 
a more dangerous and shortened storage life and increased storage 
costs. As stated in NUREG 0032, fuel failures"compound the 
pro blems of storage, waste reprocessing, and disposal." As fuel failures 
are predicted for the future, ACRS, January 26, 1978, p. 173, and 
expansion of SFP capacity would serve to produce even more 
unacceptable hazards and increase maintenance exposures at 
LACBWR, which is already above the average for the nuclear industry 
in that regard. 
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The Applicant and Staff provide thorough discussions in response to this 
contention in the affidavits accompanying their motions for summary 
disposition. See Raffety, Affidavit I, pp. 12-13, and Donohew, Affidavit I, pp. 
8-14. Without further clarification from the Intervenor, we find nothing about 
this generalized or summary contention which enlarges the issues already 
covered previously (see, particularly, our discussion of Contention 1(1)). 
Thus, again, we find no controverted factual matters warranting a hearing on 
this contention. 

7. Board question C states: 

It appears from Section 3.6 of the SER that offsite doses for the fuel 
handling accident were calculated assuming that the containment 
building is not isolated. Is this the case? If so, how much would the 
offsite doses be reduced if the containment building were isolated (I) at 
the time of the accident, and (2) as soon thereafter as practically 
achievable. Please discuss whether containment building isolation 
should be required during fuel handling. 

In response to this question, the Applicant and Staff state that, since the 
containment building is not normally isolated, fuel handling accidents were 
calculated assuming no containment isolation. In the event of an accident, the 
containment building would automatically isolate within seconds on a high 
radiation signal or by the operator on intercom notice from the fuel handling 
crew. Thus the actual off-site dose would be much lower than that calculated 
by the Staff. This being so, why should not aU fuel transfer operations be 
conducted with containment isolated? The Applicant and Staff respond that, 
if they were, higher airborn concentrations would prevail inside the 
containment building, resulting in higher doses to fuel transfer workers. 
Additionally, as we also learned during our tour ofthe LACBWRfacility, the 
humidity inside the containment would also rise to near saturation, thus 
creating a climate which (we speculate) could itself lead to hasty work and 
possibly increased risk of accident. Consequently, we have no inclination at 
this time either to require isolation during fuel handling or to require hearings 
to examine the matter further. . 

8. Board questions E and H relate to what we perceived as possible 
failures which might lead to a sufficient loss of pool cooling water to uncover 
fuel elements, followed by possible fuel melting and high fission product 
releases. 

a. Board question Estates: 

From the material provided to the Board, we have been unable to 
determine the surface elevation of water on the reactor side of the fuel 
transfer canal gate under various conditions, e.g., during reactor 
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operation, during fuel transfer, and during shipping cask movements. 
Please provide this information. However, it now appears that water 
pressure on the fuel transfer canal gate will be higher for the new rack 
design and under the proposed new technical specifications. Moreover, 
it appears that the depth of water covering the new racks will be much 
less than for the existing design in case of a fuel transfer canal gate 
failure. If so, the Board questions why a gate or pressure vessel to cavity 
seal failure accident was not analyzed and discussed in the SER. 

In response, the Applicant states that the surface elevation of water on the 
reactor side of the fuel transfer canal gate under various conditions is: 

During reactor 
operations and 
shipping cask 
movement: 

During fuel 
transfer: 

no water in the reactor cavity or fuel transfer canal. Canal 
gate is closed. Water level in the pool is about 12 feet above 
the bottom of the transfer canal. 

the gate is removed and the reactor upper cavity, transfer 
canal and SFP are filled essentially to the maximum 
possible level. 

With this understanding in hand, it is clear that if the fuel transfer canal 
gate should fail completely during reactor operation when the reactor cavity is 
dry, the water level in the pool would drop about 14 feet so that the spent fuel 
in the upper tier would be covered by only about 3 feet of water. These 
elements would continue to be cooled but the shielding effect of the water 
above them would be drastically reduced and the dose rate at worker locations 
sharply increased. However, the gate is a one inch thick aluminum plate about 
20 inches wide and 21 feet in height. It is sealed and bolted on the pool side of 
the IS 3/4 inch canal width. Water pressure at the bottom of the gate is 6-7 
psig. DPe has tested the gate for leakage with the water level at the top ofthe 
SFP (or about 22 feet above the top of the fuel racks) without causing 
measurable leakage through the gate seals. Based on this information, we 
believe that the probability of a gate seal leak rate in excess of the pool make­
up water fill rate is extremely low. Moreover, should this improbable accident 
nevertheless occur, we see no reason why the reactor could not be shut down 
and the upper reactor cavity, transfer canal, and pool refilled to the top, thus 
restoring shielding for workers above the pool. As a result of these 
considerations, we see no need for a hearing on this question at this time. 

b. Board question H states: 

Should the integrity of the fuel pool liner, walls, drain lines, and valves 
somehow be lost, it appears that fuel melting could occur which could 
result in large fission product releases .. If so, what emergency provisions 
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are there to either prevent or limit melting or to mitigate the 
consequences? 

Both the Applicant and Staff state that they consider a loss of integrity of 
the massive reinforced concrete walls and floor so improbable as to be 
incredible. The Applicant points out further that the pool and drain line have 
been analyzed and found capable of withstanding seismic events. Apparently 
on this basis, the Staff considers leakage from the pool to constitute a Class 9 
accident. Therefore, it did not offer a detailed response to that part of our 
question relating to means of preventing or mitigating the consequences. Shea 
Affidavit, p. 8, and cover letter from Staff counsel to Licensing Board dated 
September 18, 1979. 

For reasons immediately to follow, we do not believe it necessary to decide 
whether or not a loss of pool cooling water at LACBWR is properly 
characteriied as a Class 9 accident at this time. We emphasize, however, that 
mis-operation or large leaks in pool cooling water lines, pumps and heat 
exchangers might also result in loss of sufficient pool water to cause fuel 
melting. While outside the envelope of the pool itself, these components 
nevertheless constitute part of the pool cooling water boundary. 
. In this respect, the Applicant states that two additional check valves are to 

be added in the pool drain line. It also states that water coverage offuel could 
be maintained to the pool by gravity flow from the overhead storage tank and 
from other sources. Moreover, the Applicant claims that melting of 
uncovered fuel could occur only in the most recently discharged fuel. We are 
also reminded that any fission products released would be contained by the 
containment building. Raffety, Affidavit II, pp. 25-26. 

We note further that the cask drop accident previously discussed assumed 
that a full core load of 72 elements was severly damaged and that the 
consequences fell within current siting criteria. We realize, of course, that the 
scrubbing action of pool water above the damaged elements would no longer 
be effective in the fuel melt accident we postulated. On the other hand, the 
cask drop accident analysis did not take credit for containment isolation. 

For all these reasons, we find (a) that a loss of SFP water sufficient to 
uncover and cause melting is quite improbable, (b) that unlike the design basis 
LOCA, water temperatures and pressures are mild and any leakage would 
likely be so slow as to permit corrective action, (c) that there are several 
sources of make-up water, and (d) that containment isolation is available to 
minimize releases to the environment. Taking these considerations into 
account, we find no basis for exploring this hypothetical accident further 
through the hearing process. 

We suggest; however, that, given the "lessons learned" from the Three 
Mile Islan<:l accident, it may not be appropriate for the Staff to continue to 
consider any loss of coolant water in the SFP which would result in fuel 
melting to be a Class 9 accident. It may be important to analyze, as the 
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Applicant has done here, means of preventing or mitigating the consequences 
of a loss of pool cooling water. 

III. JURISDICTION TO CONSIDER NEED FOR POWER 

A. The need for the power generated by LACBWR was initially raisedby 
CREC as a matter to be resolved in the companion operating license 
proceeding, in terms both of the economic cost-benefit balance not favoring 
issuance of a full-term operating license and of the Applicant's failure to stress 
energy conservation programs which would obviate the need for LACBWR.J8 

At the special prehearing conference, however, CREC took the position that 
the operating license proceeding (or at least the environmental phase of that 
proceeding) should be co~sidered prior to, or at the same time as, the spent 
fuel pool expansion proceeding (Tr. 11, 13, 73, 131, 143, 153). If that time 
sequence for considering' issues had been adopted, we would not have been 
faced with the enigma of possibly authorizing a major license amendment 
without any inquiry as to whether the amendment (and the potential 
environmental and financial impacts brought about by such amendment, 
including those emanating from continued operation of the reactor) was in 
fact necessary or desirable. The inquiry would already have been undertaken, 
albeit as part of the operating license proceeding, and the answer there 
reached would also govern this proceeding. Northern States Power Company 
(Prairie Island Nuclear Generating Plant, Units 1 and 2), ALAB-455, 7 NRC 
41,46 n. 4 (1978), remanded on other grounds sub nom Minnesotav. NRC. 
602 F.2d 412 (D.C. Cir. 1979). 

The possibility that it might not be necessary to incur either the 
environmental impacts or the financial costs of the spent fuel pool expansion 
(to say nothing of the environmental effects of continued reactor operation) 
was strongly emphasized by those who made limited appearance statements at 
the second prehearing conference. See, e.g .• Pre. Conf. Tr. 318-19, 327,340-
42, 346, 350, 363-64, 389, 392. The statements tended to undercut the 
conclusion in the EIA that, if expansion were not authorized and the reactor 
had to cease operation, there would be an extra expense to ratepayers for 
purchased power (EIA, Staff Exh. 1 A, p. 13). Complaints were also expressed 
that the Applicant was unduly secretive with respect to the release of 
. information about its operation. Pre: Conf. Tr. 318-19,326,328-31,343-350-
51. 19 Furthermore, it was stressed that the operations of Dairyland, an 

II CREC Contentions 19 and 22. We formally accepted these contentions (which incorporated 
claims from certain of CREe's other contentions as initially submitted) by our Order of 
November 30, 1979 (unpublished). 

19 We commend the Applicant's attorney for proposing to recommend to DairyJand that it 
undertake an informational program to keep the public better informed on developments at the 
plant. Pre. Conf. Tr. 374-75. . 
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agricultural cooperative, were not subject to the oversight of the Wisconsin 
Public Service Commission; as a result, NRC was viewed as the only agency 
which could look at the need-for-power questions (Pre. Conf. Tr. 300-31, 
317). Although these limited appearance statements are not evidence, and 
cannot be considered by us as such, they did raise a question as to whether 

. further inquiry on our part might not be desirable. When, in responding to 
questions raised in the limited appearance statements, the Applicant and Staff 
failed even to allude to the need-for-power assertions,20 we concluded that the 
questions raised were of sufficient importance to warrant elucidation on the 
public record. . 

Postponing the consideration of the need-for-power issue to the operating 
license proceeding would perhaps have been sufficient if, at the time of the 
prehearing conference, we had some assurance that this review could have 
been carried out shortly after the completion of the spent fuel pool 
proceeding. This had been our contemplation when, in 1978, we initially 
established the schedule for this license amendment proceeding. If that 
schedule could have been followed, the only risks to the public would have 
been the incurring of impacts (both environmental and financial) of carrying 
out the pool expansion prior to any review of the need for LACBWR.21 
Further operation (at least to any significant extent) would not likely have 
occurred prior to the conclusion of the environmental review. But at the 
second prehearing conference, the Staff announced that the issuance of the 
FES had been delayed until the end of 1980, and that the reports which the 
Staff would issue in conjunction with its safety review of the full-term 
operating license would not be completed for two years - i.e., until the fall of 
1981 (Pre. Conf. Tr. 284). That would have resulted in the postponement of 
the evidentiary hearing on environmental matters until March or April of 
1981 at the earliest (allowing at least 45 days for ruling on motions for 
summary disposition) and, under such schedule, a delay of the issuance of a 
partial initial decision on environmental matters until the summer of 1981. In 
other words, LACBWR would have been permitted to operate for over a year 
with the capacity of its spent fuel pool expanded before there would have been 
any complete review of the need for this facility. 

Those circumstances shaped our perspective of the timing for considera­
tion of the need-for-power questions. Instead of those questions being 
reviewed almost simultaneously with the spent fuel pool expansion, their 
consideration would not have been completed until more than a year after 
final action on the license amendment. Given our conclusion that the need-

20 Prior to most of the limited appearance statements, the Applicant had made a brief one­
sentence statement concerning increasing demand in its service area. Pre. Conf. Tr. 309. 

'21 As will be seen, the Staff in its E1A judged the environmental impacts of the pool expansion 
alone to be not great enough to affect significantly the quality of the human environment, and in 
this Decision we are accepting that evaluation (p. 100, infra). 
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for-power questions were of sufficient importance to warrant elucidation on 
the public record in the same time frame as our consideration of the spent fuel 
pool expansion, it became apparent to us that consideration of need-for­
power should not be delayed in its entirety until the operating license hearing. 
We therefore determined that a hearing on some aspects of need for the power 
produced by LACBWR should be held at the earliest possible date, prior to 
the issuance of any authorization of expansion of the spent fuel pool. 

It is true that, on October 29, 1979 - after the conclusion of the 
evidentiary hearing, and concededly as a result of urging by this Board (Tr. 
976) - the Staff advised us and the parties that the FES is now scheduled for 
issuance early in 1980. We need not determine whether, if we had been aware 
of that schedule, we would nevertheless have ordered hearings on the need­
for-power questions as part ·of the sp~nt fuel pool expansion proceeding. 
Because those hearings have already been held, and because we conclude we 
have jurisdiction over such questions, we will proceed to make findings offact 
and conclusions of law based on the evidentiary record before us. 

B.I. In asserting that we lack jurisdiction to consider the need for 
LACBWR in the spent fuel pool expansion proceeding, the Applicant 
advances essentially three lines of reasoning. First, citing the Appeal Board's 
decision in Prairie Island. ALAB-455, supra. as well as a number of licensing 
board decisi6ns, it claims that the issue of "need for power" (which it also 
characterizes as an "alternative to continued operation") has been ruled to be 
beyond the scope of this type of proceeding. Second, it asserts that we have 
failed to identify circumstances (within the meaning of 10 CFR 2.760a) which 
would permit us to consider an issue beyond the contentions raised by a party 
and admitted as issues in controversy into this proceeding. Finally, the 
Applicant claims that, even assuming we had authority to consider need for 
power, we abused our discretion by raising the issue at such a late date. 

For its part, the Staff also claims that we have not fulfilled the regulatory 
requirements for considering issues beyond those raised by parties; it asserts 
that there are no significant environmental effects stemming from expansion 
of the capacity of the spent fuel pool (or, indeed, stemming from continued 
operation for three years) which would constitute a "serious" environmental 
matter, within the meaning of 10 CFR 2.760a. Further, it claims that the 
National Environmental Policy Act (NEPA), 42 U.S.C. 4321, is not 
retroactive and that an impact statement need not be prepared either with 
respect to continued operatio'n of the facility (which began operation prior to 
the passage ofNEP A) or with respect to a license amendment not engendering 
significant environmental impacts. In that connection, the Staff equates the 
performance of an environmental review with the preparation of an impact 
statement. It recognizes that where supplementary Federal actions are needed 
after the passage of NEPA to allow continuation of activities approved before 
the passage ofNEPA, an environmental impact statement may be required; 
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but it contends that such requirement does not come into play "[w]here the 
supplementary action does not substantially change that which was originally 
authorized." (It lists four facilities licensed before the passage ofNEPA where 
spent fuel pool expansion had been authorized without the preparation of an 
environmental impact statement.) 

In addition, the Staff likewise relies on Prairie Island. ALAB-455, supra. 
for the proposition that the only environmental inquiry permitted is "whether 
the amendment still would, bring about significant environmental conse­
quences beyond those contemplated at the time of the grant" of the operating 
license. It further disclaims any intent to rely on the incremental decision­
making as proscribed by cases such as Scientists' Institute for Public 
Information (SIPI) v. AEC. 481 F.2d 1079 (D.C. Cir. 1973). 

Finally, the Staff claims that, under the Commission's regulations, no 
environmental weighing of the benefits of a proposed action is to be made 
unless it is first determined that the action either "significantly affects" the 
environment or "has substantial adverse environmental impacts" (and hence 
requires preparation of an impact statement). It cites a number of licensing 
board decisions which concluded that no cost-benefit balance or weighing of 
alternatives is required in the absence of a showing that a proposed action will 
have significant environmental impacts, and one Appeal Board decision 
which ruled that, in the particular circumstances, there was nO'necessity of 
searching out alternatives to actions not involving any such impacts. Portland 
General Electric Company (Trojan Nuclear Plant), ALAB-53I, 9 NRC 263 
(1979). 

2. We need not dwell long on the Applicant's argument that we abused 
our discretion (to the extent we might have had such discretion) by raising the 
need-for-power issue at a late date. We did not become aware ofthe potential 
magnitude of the problem and hence of the importance of the issue until we 
had listened to the limited appearance statements to which we previously 
referred. Nor did we know about the significant delay in the issuance of the 
FES until the September, 1979 prehearing conference. We acknowledge that 
we then set a rather expedited schedule for the evidentiary hearing on the 
need-for-power issue, but we were motivated by a desire to conclude our 
consideration of the spent-fuel-pool expansion in a time frame which 
(assuming approval of the amendment) would disrupt the Applicant's 
schedule as little as possible. We recognize the inconvenience which our 
scheduling may have imposed, but we do not regard such inconvenience as a 
valid reason for our eschewing consideration of an issue which we consider to 
be important. Cj. Vermont Yankee Nuclear Power Corporation (Vermont 
Yankee Nuclear Power Station), ALAB-124, 6 AEC 358 (1973). 

3. Nor is there any merit to the Applicant's and Staffs claims that the 
circumstances permitting us to examine issues sua sponte. pursuant to 10 
CF~ 2.760a, do not exist. As we previously stated (Pre. Conf. Tr. 420), we 
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regard the need for LACBWR, in the context of the limited appearance 
statements touching upon and raising questions concerning such need, as a 
serious environmental matter, within the meaning of 10 CFR 2.760a. Indeed, 
if we view the issue (as the Applicant seems to do) as an exploration of the 
alternative of doing nothing, there are a number of judicial decisions which 
have indicated the importance of such exploration. E.g., Environmental 
Defense Fund, Inc. v. Corps of Engineers, 492 F.2d 1123, 1135 (4thCir.1974); 
Trinity Episcopal School Corp. v. Romney, 523 F.2d 88, 93 (2d Cir. 1975). We 
also regard the combination of circumstances surrounding this individual 
proceeding - in particular, the lack of any previous NEPA revie'w of the 
question, the extended delay in the operating license review, the depth of 
feeling of those who expressed concern about NRCs authorizing an activity 

. which produces both environmental and financial impacts without even 
inquiring as to whether the activity is necessary or desirable, and the claimed 
(and not controverted) lack of any forum other than NRC where that issue 
might be considered - as constituting "extraordinary circumstances" within . 
the meaning of that section.22 We find these circumstances place the question 
we have raised well within the boundaries of the authority provided by 10 
CFR 2.760a for us to raise issues sua sponte. 

4. Both the Applicant and Staff rely on the Appeal Board's decision in 
Prairie Island, ALAB-455, supra, for the proposition that a licensing board 
has no authority to consider need for power (or the alternative of "doing 
nothing") in a proceeding considering spent fuel pool expansion. The entire 
relevant part of that decision appears in footnote 4 and reads as follows: 

Because the practical effect of not now increasing the capacity of the 
Prairie Island spent fuel pool would be that that facility would have to 
cease operation, the MPCA . [intervenor] appears to believe that what is 
being licensed is in reality plant operation. Therefore, ,according to 
MPCA, the license amendment could not issue without a prior explora­
tion of the environmental impact of continued operation and the 
consideration ofthe alternatives to that operation. (e.g., energy conserva­
tion). We do not agree. The issuance of operating licenses for the two 
Prairie Island units was preceded by afull environmental review, including 
the consideration of alternatives. See LBP-74-17, 7 AEC 487 (1974), 
affirmed on all environmental questions, ALAB-244, 8 AEC 857 (1974). 
Nothing in N EPA or in those judicial decisions to which our attention has 
been directed dictates that the same ground be wholly replowed in 
connection with a proposed amendment to those 40-year operating 

21 Effective November 30, 1979, the Commission deleted ~e "extraordinary circumstances" 
criterion of 10 CFR 2.76Oa. In doing so, it commented that the "amended rules eliminate an 
apparent constraint on boards as welI as more accurately reflect current NRC adjudicatory board 
practice," of which it indicated its approval. 44 Fed. Reg. 67088 (November 23, 1979). 
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licenses. Rather, it seems manifest to us that all that need be undertaken is 
a consideration of whether "the amendment itself would bring about 
significant environmental consequences beyond those previously assessed 
and, if so, whether those consequences (to the extent unavoidable) would 
be sufficient on balance to require a denial of the amendment application. 
This is true irrespective of whether, by happenstance, the particular 
amendment is necessary in order to enable continued reactor operation 
(although such a/actor might be considered in balancing the environmen­
tal impact flowing/rom the amendment against the benefits to be derived 
from "it). 

7 NRC at 46-47 (emphasis supplied). 
A careful reading of this decision indicates that it is not applicable to the 

case at bar. Here, unlike in Prairie Island. there has not yet been a NEPA . 
environmental review and, accordingly, there never has been an exploration 
of the need for the power produced by LACBWR or (in contrast) an 
examination of "doing nothing" and allowing the plant to shut down as a 
result. The Prairie Island holding is founded wholly upon the lack of any 
requirement in NEP A to re-examine matters which had been thoroughly 
considered in an earlier proceeding. (NEPA itself explicitly includes language 
designed to encourage the avoidance of "duplication of effort and expense." 
42 U.S.C. 4345(2).) 

The Applicant characterizes the dissimilarity between this proceeding and 
Prairie Island. to which we have just alluded, as "a classic case of a distinction 
without a difference." As grounds for that argument, it attempts to show that 
need for power has in fact been considered at an earlier date, so that the ruling 
in Prairie Island would indeed be applicable in the instant factual situation. It 
cites the 1962 LACBWR contract between Dairyland and the Atomic Energy 
Commission which provided, inter alia. that Dairyland was to purchase the 
plant if two conditions were met; namely, 

1. The reactor plant 'can reasonably be expected to serve as a reliable 
source of steam to meet Nuclear Power Plant requirements while 
operating as a base load plant ... ,' and 

2. The 'probable cost of energy produced ... will not exceed the cost of 
energy that would otherwise be produced in a hypothetical new fossil­
fu~l power plant of comparable size and location ... .' 

Because the sale to Dairyland in fact was consummated, the Applicant asserts 
that these conditions must have been satisfied. It further asserts that the 
issuance of the provisional operating license to Dairyland was necessarily 
based "on the mutual recJgnition by DPC and the Commission that the 
reactor plant was economical and was needed to meet DPC's power needs." 

We do not agree. The contractual conditions in question establish no more 
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than that the plant was considered at the time of transfer to be a reliable source 
of base load energy and the electricity it would produce would be no more 
costly than that from a new fossil fueled plant. The satisfaction of the two 
conditions - which for present purposes we will agree took place - in no way 
constitutes an exploration of whether the power produced by LACBWR were 
needed, much less a determination that it was needed. 

Moreover, the agreement by two contracting officers concerning the two 
contractual provisions in no way can be deemed equivalent to a NEPA review. 
No impact statement was prepared; no public participation was solicited or 
permitted; the satisfaction of the two conditions was not open to review in 
either the construction permit (authorization) or provisional operating license 
proceedings. Indeed, both those proceedings predated the passage of NEPA 
(although the issuance of the provisional operating license did not occur until 
sometime after the passage of that Act). That being so, the conditions required 
by Prairie Island for obviating the NEPA review of bene fits or alternatives in a 
spent fuel pool expansion proceeding are not present in this case, and Prairie 
Island (or its progeny) do not deprive us of authority to consider need for 
power in this proceeding. 

The other Appeal Board and Licensing Board decisions cited by the 
Applicant or Staff are distinguishable on the same basis: none involved a 
situation where there had not previously been an environmental review of 
benefits and alternatives. Trojan, ALAB-53I, supra,' Duquesne Light 
Company (Beaver Valley Power Station, Unit No.1), LBP-78-16, 7 NRC 811 
(1978). Under the earlier Prairie Island ruling, there was no need in any of 
those proceedings to replow ground already covered and to reconsider the 
benefits from or alternatives to further operation of the reactors in question. 

The Staff also calls our attention to four facilities licensed before the 
passage of NEPA (Dresden, Ginna, Oyster Creek, and Yankee Rowe) where 
spent fuel pools were expanded. Although not expressly stated, we presume 
that none of those facilities had had any environmental review prior to 
authorization of the spent fuel pool expansion. We note, however, that none 
of those proceedings were apparently the subject of an adjudicatory hearing; 
hearings in those situations are not mandatory and only occur if. properly 
requested by an interested party. 10 CFR 2.105. If there had been such a 
hearing, and if a party or the licensing board in question had desired to 
consider need for power or alternatives, we could not say that such 
consideration would have been inappropriate or beyond the licensing board's 
jurisdiction. In any event, the fact that there may not have been such a review 
in those cases serves as no precedent for determining our jurisdiction here to 
consider need for power or alternatives. 

In sum, it ·is clear that our authority to consider need for power or 
alternatives is not barred or even undermined by any NRC decision cited to us 
or of which we are aware. We turn now to the source of our authority to 
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consider such questions. 
5. The basic thrust of both the Applicant's and Stafrs positions is that 

NEPA only imposes obligations on an agency in situations where a major 
federal action results in significant environmental impacts and hence requires 
the preparation of an impact statement. Put another way, benefits and 
alternatives become irrelevant absent the presence of significant environmen­
tal impacts which would cause NRC to prepare an environmental impact 
statement. We disagree. . 

To begin with, we acknowledge that the impacts of this spent fuel pool 
expansion are not great enough to require the preparation of an environmen­
tal impact statement. (Our findings of fact on this question appear in Part IV 
of this Decision.) But there are a number of bases for our nevertheless 
concluding that we have authority to consider benefits from or alternatives to 
the proposed action (particularly the alternative of "doing nothing"). 

First, the Appeal Board in Prairie Island stated that the environmental 
impact flowing from a license amendment might be balanced against the 
benefits to be derived from it (7 NRCat 46-47, n.4); the statement was made in 
the context of a spent-fuel-pool expansion proceeding where, as here, the 
environmental impacts emanating from the amendment were not deemed 
large enough to warrant preparation of an environmental impact statement. 
Moreover, although the statement only suggested that consideration could be 
given to the benefits of continued reactor operation flowing from the 
amendment, surely it cannot be read to preclude a contrary showing that 
reactor shutdown might be beneficial (at least in a situation where that 
question had not previously been explored). What is important is the 
balancing which was sanctioned. 

Second, the consideration of alternatives (including the alternative of 
"doing nothing") is governed by two separate sections of NEP A. Section 
l02(2)(C)(iii), 42 U.S.C. Section 4332(2)(C)(iii), requires consideration of 
alternatives in impact statements. It is only applicable in situations where an 
impact statement must be prepared - i.e .• where there is a proposed action 
"significantly affecting the quality of the human environment." Section 
102(2)(C). As we have seen, we find that situation not to prevail here. But 
Section 102(2)(E), 42 U.S.C. Section 4332(2)(E), also requires the considera­
tion of alternatives.23 That requirement is imposed whether or not a proposal 
involves significant environmental impacts. A proposed action not involving 
significant impacts may nevertheless be halted if alternatives (particularly the 
alternative of taking no action) have not been adequately considered. Trinity 

2J Prior to 1975 (P.L. 94-83). subpart (E) of Section 102(2) was lettered as subpart (D). The 
wording of the subpart was not changed by that amendment. 
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Episcopal School Corp. v. Romney, supra, 523 F.2d at 93;24 Environmental 
Defense Fund, Inc. v. Corps of Engineers, supra, 492 F.2d at 1135; Monroe 
County Conservation Council, Inc. v. Volpe, 472 F.2d 693,697-98 (2d Cir. 
1972); Calvert Cliffs' Coordinating Committeev. AEC, 449 F.2d 1109, 1114 
(D.C. Cir. 1971); see also Natural Resources Defense Council v. Callaway, 
524 F.2d 79,93 (2d Cir. 1975); Environmental Defense Fund, Inc. v. Corps of 
Engineers, 470 F.2d 289, 296 (8th Cir. 1972), certiorari denied, 412 U.S. 931 
0973); Monarch Chemical Works v. Exon, 466 F. Supp. 639,650 (D. Neb. 
1979); accord, Environmental Defense Fund Inc. v. Callaway, 497 F.2d 1340, 
1341 (8th Cir. 1974) (per curiam). 

These courts have treated the obligations under Section 102(2)(C)(iii) and 
current Section 102(2)(E) to be entirely separate. The latter requirement is 
said to "ensure that each agency decision maker has before him and takes into 
proper account all possible approaches to a particular project (including total 
abandonment of the project) which would alter the environmental impact and 
the cost-benefit balance." Calvert Cliffs. supra, 449 F.2d at 1114. In 
appropriate circumstances, the Section 102(2)(E) discussion may be incor­
porated into an impact statement. E.g. Environmental Defense Fundv. Corps 
of Engineers, supra, 470 F.2d at 296. But again, the obligations imposed by the 
two sections are separate and distinct, and Section 102(2)(E) comes into play 
irrespective of the magnitude of environmental impacts in question and 
irrespective of whether an impact statement must be prepared. 

The applicability of Section 102(2)(E) of NEPA does depend upon there 
being a "proposal which !nvolves unresolved conflicts concerning alternative 
uses of available resources." 42 U.S.C. Section 4332 (2)(E). That situation was 
found to exist in connection with a proposal to erect a public housing project 
at a given location, where the controversy centered on the appropriate use to 
be made of an urban renewal site. Trinity Episcopal School Corp. v. Romney, 
supra. And it was found to exist in conjunction with the proposed 
construction of three electrical transmission towers along an interstate 
highway through the New Haven harbor area. City of New Haven v. 
Chandler, 446 F. Supp. 925 (D. Conn. 1978). Although we need not establish a 
boundary for the applicability of that section, it seems clearly to come into 
play in a situation where, as here, we are presented with a construction project 
costing over a million dollars and involving environmental impacts which, 
even though not sufficient to require preparation of an impact statement, are 
manifestly different from those resulting from "doing nothing" (e.g., the 

U The Staff attempts to distinguish this case on the ground that it is "predicated on avoiding 
environmental harm." Even were that so, it is still clear that there need not be sufficient impact to 
caU for the preparation of an impact statement. All there need be is "differing impacts on the 
environment," whether or not they be significant. ibid. That situation clearly obtains here (see pp. 
74, 79, 92, infra). 
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potential purchase of needed power, the differing impacts which would then 
be incurred,or the possibility that LACBWR power would not be needed and, 
if that were so, the avoidance of impacts of reactor operation). 

Furthermore, in this case, the "unresolved conflicts concerning alter­
natives uses of available resources" may also be viewed as centering on 
whether a resource (LACBWR) should be used or not used pending a final 
determination of the question whether LACBWR's provisional license should 
be converted to a full-term license. As so viewed, the "alternative uses" 
question is somewhat different from that presented by the judicial precedents 
cited, in that it is circumscribed from the point of view of time and cast in 
terms of "use" versus "non-use" of a resource. As we previously suggested, it is 
unfortunate that the timing of the environmental review of the application for 
conversion to the full-term operating license was such that it could not be 
accomplished prior to or in conjunction with this SFP proceeding, because 
that review clearly is broad enough to include the question posed here. 

Although the question is a close one, we believe that Section 102(2)(E) 
requires NRC to consider at this time the alternative of taking no action. In 
the absence of any prior assessment of the need for LACBWR, the impacts of 
the SFP expansion and the reactor's continued operation, on an interim basis, 
should be compared to the impacts of its shutdown pending review of the 
application for a full-term operating license. If LACBWR were not to be 
needed during this interim period, it would be better to defer acting on DPC's 
request for authorization to expand the spent fuel pool storage capacity until 
it is determined whether the facility should be authorized a full-term operating 
license. While this of course would result in a decision not to use a resource 
(LACBWR), it would prevent a needless expenditure of other resources prior 
.to consideration of the long-term need for and acceptability ofLACBWR, a 
consideration which will properly focus on the overall costs and benefits of 
LACBWR. 

A third basis for our considering either need for power orthe alternative of 
"doing nothing" is that the Staff has discussed these matters in its EIA. Under 
the heading of "Alternatives" (Section 7.0), the EIA states as follows: 

Shutdown of Facility 

If LACBWR were forced to shutdown for lack of space to store spent fuel, 
there would be the loss of the economic benefit from the facility 
(generation of electric energy) and a cost associated with purchase of 
replacement energy and maintaining the facility in a standby condition far 
in excess of the cost of the proposed modification. 

The licensee estimates that the loss of revenues from the idle plant would 
be about $28,800/day. This is consistent with comparable data for other 
operating reactors. 
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EIA (Staff Exh. IA) Section 7.4, p. 13. In summarizing the alternatives, the 
EIA concludes that "[a]lternative (4), plant shutdown, would be much more 
expensive than the proposed action because of the need to provide 
replacement power" (EIA Section 7.5, p. 13). 

The assertions made in the limited appearance statements directly 
contradict the conclusions reached by the Staff in its EIA. The EIA is, of 
course, part of the Stafrs case in support of the license amendment. If we have 
jurisdiction to consider the EIA, we likewise have jurisdiction to entertain 
information tending to contradict conclusions reached in the EIA. 

The Applicant and Staff each draw our attention to the fact that the 
Commission's regulation dealing with EIAs (10 CFR 51.7(b» makes no 
mention of any requirement to discuss alternatives or to perform a cost­
benefit balance, whereas, in contrast, the regulations dealing with impact 
statements explicitly require discussion ofthose topics (10 CFR 51.20(a) and 
(b), 'and 51.23). We cannot agree, however, that the silence with respect to 
whether to discuss alternatives or perform a cost-benefit balance in an EIA 
means that these subjects are inappropriate for an EIA. Moreover, the EIA 
here did in fact include such subjects. We do not know what authority the 
Staff was relying on when it included a discussion of alternatives and a cost­
benefit balance in its EIA, but we presume it must have been Section 102(2)(E) 
of NEP A, which we heretofore have considered. In any event, we conclude 
both that it was proper for the Staff to include these subjects in its EIA and 
that, as a result, our consideration of information tending to contradict the 
Stafrs conclusions was also appropriate and within our jurisdiction. 

Finally, there are several other bases on which our jurisdiction to consider 
need for power and alternatives may be founded. Even though a project was 
authorized prior to the enactment ofNEPA, subsequent Federal involvement 
in the project, by way of approving changes, has been held to trigger the need 
for an environmental review - even though the impacts of the change were 
less adverse, or at least no more severe, than those approved earlier. 
Minnesota PIRG v. Butz, 498 F.2d 1314 (8th Cir. 1977); Hart v. Denver 
Urban Renewal Authority, 551 F.2d 1178 (10th Cir. 1977); State of Wisconsin 
v. Callaway, 371 F. Supp. 807 (W.D. Wis. 1974). So-called "continuing 
projects" begun prior to the passage ofNEPA have also been found to require 
an environmental review. Lee v. Resor, 348 F. Supp. 389, 397 (M.D. Fla. 
1972). 

In addition, a preliminary review at this time might be warranted in the 
operating license proceeding (over which we clearly have been delegated 
authority). The very delay in that. proceeding might well mandate such a 
review. Cf. Northwest,Airlines v. CAB, 539 F.2d 748 (D.C. Cir. 1976). In that 
connection, we reiterate that the Applicant has heretofore received only an 18-
month provisional operating license which under its own terms expired in 
1974. Its continued validity is maintained as a matter of law (10 CFR2.109) 
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but only as a result of the NRCs delay in completing its review of the full-term 
operating license application. No party disputes that such application requires 
a full NEPA environmental review. Even though NRC regulations impose no 
time limit on such continued validity, it is clear to us that at some point in time 
the NRCs lack of action must be deemed fatal to the continuation of the 
provisional license. Otherwise, the Applicant could conceivably operate 
LACBWR for another 30 years or so without the completion of any 
environmental review. We need not determine the exact date after which a 
license extension pursuant to 10 CFR 2.109 becomes unreasonable in order to 
find that, in the circumstances of this proceeding, at least a preliminary 
environmental review of continued operation is appropriate at this juncture. 

In short, we conclude that there are several independent bases which 
confer jurisdiction upon us to consider need for power (or the alternative of 
doing nothing) at this time. . 

C. Prior to the evidentiary hearing, the Applicant asked us to certify or 
refer the jurisdictional question we have just discussed to the Appeal Board 
for its review. We declined to do so at that time, because we felt that the delay 
(assuming we were upheld by the Appeal Board and a hearing would stm be 
held) would make it impossible for us to render a decision in the time frame in 
which the Applicant sought approval of the license amendment. 

We recognize, of course, that the legal question we have discussed may 
well be considered a close question. We also recognize that, because it has 
prevailed on the merits, the Applicant would not normally be permitted to 
appeal our decision. See, e.g., Toledo Edison Company (Davis-Besse Nuclear 
Power Station), ALAB-157, 6 AEC 858, 859 (1973}.2s Furthermore, although 
we have not investigated the question, our ruling may well be relevent to other 
proceedings where applicants are seeking to expand the capacity of their spent 
fuel pools without having earlier been subjected to an environmental review.26 
For these reasons, we announced at the hearing that we would refer this ruling 
to the Appeal Board (Tr. 281). Pursuant to 10 CFR 2.730(1), we find that 
prompt decision on this question would be in the public interest and hereby 
refer it to the Appeal Board (see 10 CFR 2.785(b)(I}} for its determination.27 

25 If another party were to appeal this Decision, the Applicant could, of course, defend the 
result reached "on any ground presented in the record, including one rejected" by us. Public 
Service Co. of Oklahoma (Black Fox Station, Units I and 2), ALAB-573, 10 NRC 775. 
(December 7, 1979). / 

26 The applicability would be limited, of course, to proceedings where a review of benefits or 
alternatives was sought by a party or by a licensing board. 10 CFR 2.105. 

27 In conjunction with this referral, we call the Appeal Board's attention to the following 
documents: 

1. Applicant's Request for Reconsideration, or, in the alternative, Certification or Referral 
to the Appeal Board, dated October I, 1979. 

2. Pre.Con!. Tr. 392-438 (September 21, 1979). 
(Continued on next page) 
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One further comment is also in order. We have characterized the 
jurisdictional question as one which many may regard as a "close question." 
Despite this characterization, we strongly believe that there are several bases 
upon which. our jurisdiction properly rests; but we recognize that the 
arguments for the contrary position are not frivolous. In such a situation, 
however, we believe it important to resolve any doubts in favor of an on-the­
record hearing on the issues in question (i.e., need for power and the 
alternative of "doing nothing"). With respect to those issues, the views ofthose 
who made limited appearance statements at the second prehearing conference 
were both strongly held and diligently presented. As it turned out (see Part IV, 
infra), some of those views had at least a plausible foundation; others proved 
to be neither factually well founded nor based upon a broad enough 
perception of applicable factors to produce a sound conclusion. Faced with 
such strongly held differences of opinion, it is important to resolve the 
questions in a public forum, unless clearly prohibited by applicable rules. 

The Atomic Energy Act designates the public adjudicatory hearing as such 
a forum (42 U.S.C Section 2239(a».1t provides a unique vehicle for obtaining 
answers in public to controversial questions. In doing so, it also provides an 
effective method for implementing the "full disclosure" goals of NEP A. To 
have allowed the Applicant and Staff to have worked out answers to the need 
for power questions (or the alternative of "doing nothing") without public 
participation, or to have permitted them to avoid these questions altogether, 
would scarcely have answered the outstanding questions. Nuclear power is 
sufficiently controversial that its problems or apparent problems must be 
dealt with and resolved on the merits in full view of the public. The Atomic 
Energy Act and NEP A demand no less. 

IV. FINDINGS ON NEED FOR POWER 

A. Before embarking on our findings with respect to need for power (or 
the alternative of "doing nothing"), we turn first to the scope of the issue which 
is now before us and the applicable standards for considering that issue. In 
doing so, it is important to remember that need for power is also an issue 
before us in the companion operating license proceeding. The scope of these 
two proceedings is not co-extensive. For that reason, it is not necessary for us 
to consider now whether LACBWR will be needed for the entire term of its 

(Continued from previous page) 

3. Tr. 246-281 (October 3, 1979). 
4. CRECs Proposed Findings of Fact, dated October 31, 1979, par. 121-123. 
S. NRC Staffs Brief in Opposition to Licensing Board's Sua Sponte Consideration in this 

Proceeding of the Need for LACBWR, dated November 5,1979. 
6. Applicant's Reply to CRECs Proposed Findings of Fact, dated November 7, 1979, Part 

v. 
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proposed operating license. That is the very issue which is before us in the 
other proceeding. At this time; we need only make the narrower determina­
tion of whether LACBWR is needed during the period in which the full-term 
environmental review is being performed. The narrower review is sufficient to 
assure that operation of the reactor with its modified SFP will not occur 
absent an environmental review of such operation. At the second prehearing 
conference, it appeared to us that his period would likely extend for two or 
three years. (It appears now that it could be less.) We therefore established as 
the period with respect to which we would consider need for power (or the 
alternative of "doing nothing"). in this proceeding as the period ending 
December 31, 1982 (Pre. Conf. Tr. 416, 421). 

As the Appeal Board observed in Public Service Company of New 
Hampshire (Seabrook Station, Units 1 and 2), ALAB-422, 6 NRC 33, 90 
(1977), " '[n]eed for power' is a shorthand expression for the 'benefit' side of 
the cost-benefit balance which NEPA mandates" for certain liceflsing 
proceedings. Considered in the context of the alternative of "doing nothing," 
the issue may be characterized as an exploration of the consequences of not 
luiving the power produced by the plant available for use during the period 
under review. For, in this proceeding at least, there is no serious dispute that, 
absent approval of the amendment authorizing expansion of the SFP 
capacity, the plant would have to be shut down at its next refueling for lack of 
storage space for the spent fuel rods (EIA, Staff Exh. 1 A, Section 7.5, at p. 13). 
What we have before us, therefore, is a balance of the benefits (if any) of 
LACBWR operation until December 31, 1982 against the costs (both 
environmental and economic) of such operation (including the cost of SFP 
expansion), or alternatively, an exploration ofthe costs (if any) of not having 
the power produced by LACBWR available. 

Appeal Board holdings on need for power indicate that "need" may be 
demonstrated in a variety of forms. Most obvious is the obligation ofa utility 
to satisfy power demands in its service area. Niagara Mohawk Power 
Corporation (Nine Mile Point, Unit 2), ALAB-264, I NRC 347 (1975). In 
satisfying this obligation, a utility must also meet the reserve margin 
requirements of power pools in which it is a participant. Id. at 358; Tennessee 
Valley Authority (Hartsville Nuclear Plant, Units lA, 2A, IB, 2B), ALAB-
367,5 NRC 92,96-98 (1977). Need may also be demonstrated by means of the 
"substitution" theory - e.g., that the operation or availability of a given plant 
will enhance system reliability by lessening an existing dependence of the 
utility upon scarce fuels such as oil or gas. Nine Mile Point, ALAB-264, supra, 
1 NRC at 353; Public Service Company of Indiana, Inc. (Marble Hill Nuclear 
Generating Station, Units 1 and 2), ALAB-459, 7 NRC 179, 186 (1978); 
Seabrook, ALAB-422, supra, 6 NRC at 95-99. Or a utility may show that the 
electrical power generated by a given plant is needed to satisfy energy 
requirements currently being met directly by scarce fuels such as natural gas. 
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Kansas Gas and Electric Company (WolfCreek Generating Station, Unit I), 
ALAB-462, 7 NRC 320, 327-28 (1978), affirmed (per curiam), Mid-America 
Coalition/or Energy Atlematives v. NRC. 590 F.2d 356 (D.C. Cir. 1979). In 
short, in determining whether a plant is needed, many factors bearing upon 
system reliability may be examined. 

We do not view the need factors heretofore sanctioned by the Appeal 
Board as circumscribing the scope of inquiry with respect to need for a 
particular facility. The Applicant asserts, however, that "any benefit 
whatever" from the continued operation and availability of LACBWR is 
sufficient to "tip the scale" in favor of granting the proposed amendment. As a 
basis for this proposition, the Applicant cites two authorities: first, the Appeal 
Board's statement in Consumers Power Company (Midland Plant, Units 1 
and 2), ALAB-458, 7 NRC ISS, 162-63 (1978), to the effect that certain cost 
items are to be left "to the business judgment of the utility companies and to 
the wisdom of the [responsible] Sta~e regulatory agencies;" and, second, the 
conclusion of the Licensing Board in Portland General Electric Company 
(Trojan Nuclear Plant), LBP-78-32, 8 NRC 413,454 (1978), affd., ALAB­
.531,9 NRC 263 (1979), that, in a spent fuel pool expansion proceeding where 
adverse environmental impacts of the expansion are "negligibly small," 
consideration of aiternatives is unnecessary and, further, that "any benefit 
whatever" would tip the scale in such circumstances. 

In our view, these authorities must be distinguished on their facts from the 
situation before us. Both involved situations where a prior environmental 
review had taken place. Both involved situations where State agencies had 
authority to consider need for the particular facility. And both addressed only 
the question whether alternatives environmentally inferior to (but less costly 
than) the proposal in question must be examined. Here, in contrast, we are 
faced with the alternatives either of (I) expanding the capacity of the spent fuel 
pool and thereby permitting operation for the next three years, a'course of 
action which involves some environmental impacts, albeit not to a degree 
sufficient to require the preparation of an impact statement; or (2) not 
authorizing expansion and, as a result, possibly eliminating all t\.1e impacts 
which otherwise would be incurred, including the impact of continuing 
operati!Jn. 

In the situation before us, we are not prepared to go so far as to agree that 
"any benefit whatever" will tip the scale in favor of the amendment. We do 
recognize that various types of benefits may appropriately be considered. Nor 
does an applicant's showing with respect to anyone form of benefit need to be 
overwhelming: as we interpret NRC holdings in this area, it appears that a 
conglomeration of lesser benefits may be considered collectively to determine 
whether there is need for a facility. E.g., Wolf Creek ALAB-462, supra, 7 NRC 
at 328; see also Long Island Lighting Company (Jamesport Nuclear Power 
Station, Units 1 and 2), LBP-78-17, 7 NRC 826,867-83 (1978). We concll.1de 
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that an ad hoc judgment in each situation is necessary to determine whether 
the sum of the particular benefits which are claimed is sufficient to offset 
whatever impacts (financial and otherwise) are engendered in order to realize 
the particular benefits. 

We also recognize, as the Appeal Board has stated, that the financial cost 
of an alternative is important "only to the extent it results in an 
environmentally superior alternative." Midland, ALAB-458, supra, 7 NRC at 
163. But satisfaction of that standard does not appear to require that the 
impacts which may be alleviated be sufficient to require the preparation of an 
impact statement. We do note, however, that the environmental review 
undertaken in a situation where no impact statement is required need not be as 
detailed as where an impact statement is being prepared. Trinity Episcopal 
School Corp. v. Harris, 445 F. Supp. 204, 218 (S.D.N. Y. 1978), rev'd. on other 
grounds, sub nom. Karlen v. Harris, 590 F.2d 39 (2d Cir. 1978). 

As we have indicated, need for power is relevant in the context of a NEPA 
cost-benefit balance or as an ingredient in evaluating the alternative of "doing 
nothing." To the extent it involves a cost-benefit balance, environmental costs 
are of significant importance. The quantum of those costs has not been raised 
as an issue in this SFP proceeding, and we have found no reason to question 
the costs set forth in the EIA (except to the extent they bore upon the financial 
costs of plant shutdown). At the September prehearing conference, therefore, 
where we defined the issue which we were raising, we advised the parties that 
we would accept as the environmental impacts of expansion (and operation 
after expansion) the environmental costs set forth in the EIA (Pre. Conf. Tr. 
423). Because many of those costs are expressed in terms of impacts additional 
to those considered in the Stafrs Draft Environmental Statement (DES) 
prepared in June, 1976 (NUREG-0087), we also admitted into the record (as a 
Board exhibit) those portions of the DES which describe those impacts (Tr. 
959-970). In performing a cost-benefit balance in order to determine whether 
the license amendment should be authorized, we will rely on the quantum of 
the impacts set forth in the EIA and DES. 

In evaluating the costs of not operating LACBWR for the next three years, 
we are also assuming that the reactor will be maintained in a condition under 
which it could operate after completion of the environmental review for the 
full-term operating license. This is because we are not required to assume that 
the full-term review will be unfavorable to continued operation. Because 
LACBWR has been authorized to operate, we do not believe that the 
pendency of the full-term operating license review should prejudice the 
Applicant'S position in that regard. All that an adverse decision in this SFP 
proceeding could or should do is to prevent the Applicant from undertaking 
the SFP modification. If DPC found an alternate method of disposing of its 
spent fuel, an adverse decision in this proceeding could not prevent it from 
continuing to operate. Thus, by assuming that the reactor is maintained in a 
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position in which it might operate, we are merely recognizing the realities of an 
outstanding and valid provisional operating license. In addition, as we later 
discuss, the Applicant takes the position that maintaining the reactor in this 
condition is the only option available to it if the SFP expansion were not to be 
approved. ,See pp. 95-96, infra. 

B. The Applicant advances essentially four reasons why LACBWR 
should operate during th~ period ending December 31, 1982. First, it asserts 
that LACBWR's capacity is needed to enable Dairyland to meet the energy 
needs of its own system, to avoid generating capacity deficits in the early 
1980's, and to maintain the reserve margin required of members of the power 
pool in which it is a member. Second, it claims that LACBWR greatly 
enhances the overall reliability of its system in the LaCrosse, Wisconsin area. 

Third, 'DPC asserts that it is dependent upon coal for over 90% of its 
system capacity and that the continued availability ofLACBWR (Dairyland's 
only non-coal-fired base-load plant) reduces its dependence on coal and 
lessens the vulnerability of its system to interruptions caused by such events as 
coal strikes and severe weather. Finally, the Applicant refers to a number of 
potential adverse impacts and additional costs resulting from a prolonged 
shutdown of the reactor and turbine systems. It asserts that, if LACBWR were 
shut down from 1980-82, it would be forced to incur substantial expenditures 
purchasing replacement power to make up for the lost capacity and meet its 
system needs. Additionally, it points to a potential prejudice to its rights in the 
operating license proceeding, and to additional labor costs and other 
miscellaneous expenses incident to maintaining LACBWR in a cold 
shutdown condition and· later bringing it on line. It maintains that these 
additional costs far outweigh any cost savings resulting from not running the 
reactor and, when coupled with the cost of power from alternate sources, far 
outdistance the cost of obtaining power from LACBWR. 

We will treat these claims seriatim. 

DPC'Generating Capacity' 

1. DPC is an electrical power cooperative owned by its member 
distribution cooperatives, and provides electricity to 29 such cooperatives 
located in western Wisconsin, southeastern Minnesota, northeastern Iowa, 
and northwestern Illinois (Panel Testimony, p. 2).:17 It is a member ofthe Mid­
Continent Area Power Pool (MAPP) (id. , pp. 2-3). The DPC system is 

l7 Panel Testimony refers to the direct testimony sponsored by the witness panel consisting of 
Mr. John Parlcyn, the Assistant Superintendent of LACBWR, Mr. Jack Leifer, the Assistant 
General Manager, System Engineering Group, DPC, and Mr. James Sherwood, Assistant 
General Manager, Administrative Services Group, DPC, and appearing in the record following 
Tr.442. 
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directly interconnected with 28 other power. suppliers, including Interstate 
Power Company, Wisconsin Power and Light Company, Northern States 
Power Company, Lake Superior District Power Company, and Northwest 
Wisconsin Electric Company in Wisconsin (id., p. 2). 

2. Generating facilities operated by DPC are located at five separate 
. generating stations with a total capacity of 693 Megawatts (MW), consisting 

of the following units: 

(a) Alma Generating Station 
Unit I 20 MW Coal-Fired Steam 
Unit 2 20 MW Coal-Fired Steam 
Unit 3 19 MW Coal-Fired Steam 
Unit 4 61·MW Coal-Fired Steam 
Unit 5 88 MW Coal-Fired Steam 
Total 208 MW 

(b) Stoneman Generating Station 
Unit 1 19 MW Coal-Fired Steam 
Unit 2 33 MW Coal-Fired Steam. 
Total 52 MW 

(c) Genoa Generating Station 
Genoa No. 112 MW Oil-Fired Steam 
Genoa No.2 46 MW Nuclear-Fired Steam (LACBWR)28 
Genoa No.3 350 MW Coal-Fired Steam 
Total 408 MW 

(d) Twin Lakes Generating Station 
Units 1-49 MW Oil Diesel 

(e) Flambeau Generating Station 
Units 1-3 16 MW Hydro 

Id., p. 3. 

3. LACBWR is the fourth largest (in terms of capacity) of the 17 
generating units presently on line in the DPC system. The electricity produced 
by LACBWR for the period 1975 through 1978 rangedfrom3.5%to 11.2%of 
the total produced by the DPC system. Panel Testimony, pp. 2-4,. 

4 .. ,One half (175 MW) ofthe total capacity of Genoa No.3 is contracted to 
Cooperative Power Association (CPA) (id. at p. 4), Although, on occasion, 
DPC has been able to purchase energy from CPA's portion of Genoa No.3, 
CPA has normally scheduled its share of the unit for its own use. The 

21' Although nominally designated as a 50 MW plant, LACBWR is currently rated at 46 MW 
for purposes of the MAPP pool (Tr. 486, 537, 866), 
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contractual arrangement between DPC and CPA does not allow the 
Applicant to utilize any portion of CPA's 175 MW share of Genoa No.3 in 
DPC's plans to meet system demands. Id., p. 4; Tr. 813-816. 

5. The record indicates that an additional coal-fired unit (Alma No.6) 
with a capacity of 350 MW was expected to become operational in the DPC 
system by the end of 1979 (Panel Testimony, p. 4). With this unit on line, the 
DPC system generation capacity, exclusive of the CPA contracted share of 
Genoa No.3, will be 868 MW (see Finding 2). However, a capacity exchange 
agreement between DPC and Northern States Power Company (NSP) calls 
for a sale to NSP ofa portion ofthe generating capacity of Alma No.6 upon 
completion of that unit (CREC Exh. 2; Tr. 656). The agreement continues 
through October, 1982 (CREC Exh. 2; Tr. 790). 

6. CREC's Proposed Findings 6 and 7 refer to one recent and one future 
addition to CPA's generating capacity and claim that these ad'ditions will have 
somewhat lower incremental fuel costs than Genoa No.3. See Tr. 855. CREC 
states that, because of this, CPA might have reason to sell Genoa No.3 energy 
to DPC during the 1980-82 period. Mr. Leifer, for the Applicant, specifically 
rejected that hypothesis and added that CPA has indicated that. it will 
continue to require the same amount of energy from Genoa No.3 as in the past 
(Tr. 859). The Board finds no evidence in the record to support CREC's 
supposition. 

7. As a member of MAPP, DPC is required to maintain a total accredited 
capacity of installed generating capacity and! or firm purchased capacity 
equal to its seasonal peak load plus a reserve capacity of 15% of that load 
(Panel Testimony, pp. 9, 13; Tr. 766-68, 832). This requirement would not 
change with LACBWR off line (Tr. 786, 832). 

DPC Peak Demand Projections 

8. DPC, a strongly winter-peaking utility, had a seasonal29 peak demand 
of 442 MW in January, 1975, 498 MW in January, 1976, 556 MW in 
December, 1976,562 MW in January, 1978, and 580 MW in January, 1979 
(Tr. 769-771). Its projected seasonal peak demands, based upon the sum of 
separate power requirement studies of each of the 29 member distribution 
cooperatives, are as follows: 1979-80: 644 MW; 1980-81: 697 MW; 1981-82: 
754 MW; and 1982-83: 793 MW (Tr. 806-07). The Applicant's witness testified 
that DPC's seasonal peak load has increased at an average rate of 7 percent 
per year from 1974 through 1978 (Tr. 764) and that an average annual increase 

%9 The MAPP winter Seasonal period runs from November 1 through April 30 (Tr. 766). The 
Applicant's witnesses explained why a seasonal peale is more meaningful than an annual peak: or 
an annual month-to-month peale (Tr. 766-771). We agree. 
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of6.6 percent is indicated for the next five years (Panel Testimony,p. 12). The 
Applicant's witness further testified that by the end of 1983, OPC will have a 
capacity deficit of 11 MW with LACBWR on line and a 57 MW deficit 
without LACBWR (Panel Testimony, p. 12).30 

Addition of New Distribution Cooperatives 

9. Through exhaustive cross-examination of the Applicant's witnesses, 
CREC challenged their interpretation of historical figures and questioned the 
basis for their future projections. It posed several discrete reasons why it 
regarded the Applicant's projected growth to be overstated. First, CREes 
Proposed Findings Nos. 12-13 and 15-16 would have us disregard the addition 
to the OPC system of two member distribution cooperatives between 1974-
1976 and reduce the historical growth rate by the 12-15 MW that they 
represent. The" Board agrees that the addition of two new member 
cooperatives to the OPC system contributed to the load growth experienced 

" during the 1974-1976 period. We note in passirig, however, that even if the 
incremental increase attributable to the addition of these cooperatives is 
discounted, the annual growth rate during that period still exceeded 10% 
(Board calculation). Further, we disagree that the addition of the two 
cooperatives casts doubt on future projections. Those future projections are 
not an extrapolation from opes earlier growth rates but, rather, represent 
the sum of the projections of all member cooperatives including the two recent 
additions (Tr. 806). 

Effects of Weather 

10. CREC also asserts that figures reflecting recent experience in annual 
energy sales should be corrected to account for the effects of weather 
(Proposed Findings 14, 17-20) and indicates that corrections for the effects of 
weather should likewise be made in projecting peak power demand (Proposed 
Findings 26-27). However, CREC makes no attempt to state why or how it 
thinks peak power demand and annual energy sales are related or how a 
correction in one should lead to a correction in the other. Applicant's witness 
Leifer pointed out that the OPC peak loads are very sensitive to cold spells as 
short as three days whereas annual energy sales relate to deviations from the 
norm summed over the whole summer and winter seasons (Tr. 807-08). We 
find no obvious connection between winter peak power demand and annual 
energy sales and therefore decline to adjust opes peak power predictions 

30 This does not square with the asserted average annual increase df 6.6%, under which, in 
Finding IS (infra), the Board derived a 1983-84 peak demand of 832 MW. This represents a 
capacity deficit of only 10 MW without LACBWR. 
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downward to reflect weather conditions as sought by CREC. 

Effects of National Recession 

11. CREC next claims (Proposed Findings 21-23) that both energy sales 
and peak demand will be downwardly affected by the "anticipated national 
recession now looming." It implicitly includes such downward effect in its 
proposed adjustment of OPC's peak growth rate (Proposed Finding 27). 
CREC bases its claim on the assertedly suburban character of much ofOPC's 
sales growth. On the other hand, the Applicant contends that the record does 
not establish that a recession will occur. Alternatively, it asserts that it serves 
principally farms and rural residences (Tr. 803-805), that the growth in farm 
and farm;.related uses of electricity is increasing at a higher rate than urban use 
(Tr. 809-10), and that any recession will not affect the rural economy that 
OPC serves to as great a degree as the national economy or highly 
industrialized areas (Tr. 493-94). The Applicant's witness conceded, however, 
that approximately 50% of OPC's energy sales growth reflected growth in the 
numbers of commercial and residential customers in the suburban areas of La 
Crosse, Eau Claire, and Hudson, Wisconsin Gust east of Minneapolis-St. 
Paul, Minnesota) (Tr. 494). 

12. We would be remiss to accept the Applicant's proposed disposition of 
the national recession matter on the basis of the lack of proof of such a 
recession. While OPC's argument may be technically well founded, we cannot 
decide issues in a vacuum and ignore the "economic facts of life" which the 
nation may be experiencing both as a matter of extrinsic circumstances and 
explicit governmental policy. Cf, Commonwealth Edison Company (La Salle 
County Nuclear Station, Units 1 and 2), ALAB-153, 6 AEC 821, 823-24 
(1973). On the merits, however, the record does support the Applicant's claims 
to the extent that a substantial part (possibly as much as 50%) of OPC's 
projected growth does appear to be farm related. In 1978, approximately 75% 
of OPC's customers and 60% of its energy sales were farm related (Tr. 803, 
805). Given the large agricultural component ofOPC's sales, we conclude that 
the recessionary impact will be less than that for utilities serving more 
industrialized areas. Moreover, there clearly is no basis in this record for 
holding or assuming that any recession which may occur will extend through 
1982. For those reasons, we find that, although some downward revision may 
be called for, a major adjustment in OPC's projected growth rates to account 
for a recession is not warranted. 

Growth Rate Predicted by Wisconsin Public Service Commission 

13. Ouring cross-examination, CREC referenced a March, 1979 finding 
by the Public Service Commission of Wisconsin, in a proceeding involving the 
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application of NSP, Lake Superior District Power Co., CPA, and DPC to 
construct the Tyrone Nuclear Plant, that "[t]he applicants have not shown 
reliable forecasts of coincident peak demand in western Wisconsin at an 
average annual growth rate of more than 4%." Application of Northern States 
Power Company, el al., Docket No. CA-5447 (Findings of Fact, Conclusions 
of Law and Order, dated March 9,1979), p. 16 (emphasis supplied). CREC' 
urges (Proposed Finding 25) that we find that the Wisconsin PSC finding is 
inconsistent with DPC's projected growth of 6.6% per year. Further, as a 
predicate to that finding, CREC also seeks a finding that there is no reason to 
believe that DPC consumers will wait until after 1982 to begin undertaking 
serious conservation efforts (Proposed Finding 24). 

14. Upon questioning by the Board; the Applicant's witness stated that 
the referenced Wisconsin PSC finding was not strictly applicable to DPC 
since DPC serves different service areas (Tr. 812}-i.e., parts of Minnesota, 
Iowa, and Illinois, as well as western Wisconsin (Panel Testimony, p. 2). He 
also stated that Lake Superior District Power Co., one of the four Tyrone 
Applicants, is growing at a "much lower" rate than DPC, since it is a small 
utility in a sparsely populated area "where the economy has never been very 
strong" (Tr. 812). Furthermore, the witness cited for CREC's proposed 
conservation finding stated only that there would be a downturn in DPC's 
growth rate after the next two or three years because of the adoption of a 
large-scale load management system which WOUld. control water heaters 
during peak periods and because of greater conservation efforts (Tr. 810-11). 
DPC indicated that existing conservation efforts were in fact taken into 
account in its long-term load forecasts (Tr. 809). For these reasons, we cannot 
accord substantial weight to either of CREC's two proposed findings on this 
subject. 

Conclusions with Respect to Demand Growth 

15. As we have seen, the Applicant has projected an average annual 
increase in winter season peak demand of 6.6% over a five-year period 
(Finding 8, supra) whereas CREC claims that, as a result of its proposed 
adjustments, with which we have previously dealt, the growth rate should be 
no more than 5% over a slightly different five-year period (Proposed Finding 
27). The capacity required to meet each of the projected growth rates (figured 
directly as well as with an additional 15% to cover reserve requirements) is as 
follows: 
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Applicant CREC 

Demand plus Demand plus 
Winter Demand (MW) Reserve (MW) DemilDd (MW) Reseive (MW) 

1979-80 644 . 741 609 700 
'1980-81 697 802 639 735 
1981-82 754 867 671 ·772 
1982-83 793 912 705 811 
1983-84 83231 957 74032 851 

16. As we have also seen, DfC's capacity (not including the capacity 
contracted to CPA).with LACBWR is 868 MW. Without LACBWR it would 

. be 822 MW. 

17. Using the Applicant's projections, therefore, DPC either would have a 
deficit in, or would barely meet, its accredited capacity requirements in the 
1981-82 winter season, depending upon whether or not LACBWR remains in 
service. Using CREC's projections, there would be a deficit by the 1983-84 
winter season if LACBWR is taken out of service. Neither of these projections 
includes any allowance for power heretofore contracted by DPC to NSP (see 
Finding 5, supra). Firm purchased power would be required to make up any 
deficits in accredited capacity (Tr. 784-86). (As is indicated later in these 
findings, infra. pp. 92-95, such purchased power is likely to be more costly 
than production of power through LACBWR.) 

18. In reviewing the adjustments to DPC's projections proposed by 
CREC, we have found those relating to the addition of new distribution 
cooperatives and weather conditions to be unwarranted. We also find the 
Wisconsin 'PSC finding to be not applicable to the situation before us and 
decline to give it any weight. But we agree that some adjustment (although not 
to the extent called for by CREC) is appropriate to account for recessionary 
conditions. In these circumstances, it appears that demand gro~th will lie 
within the range circumscribed by the Applicant's ana CREC's projections 
and that, without LACBWR on line, DPC will suffer a deficit in accredited 
capacity at some time between the 1981-82 and 1983-84 winter seasons -
most likely by the 1982-83 winter season (the end of the period under review 
here). 

11 Derived on basis of asserted 6.6% average annual increase over a five year period. See 
Fmding 8. 

1% Derived by applying S% growth rate to claimed 1982-83 demand (CREC Proposed Findings 
28,30). 
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19. The Appeal Board has repeatedly observed that "inherent in any 
forecast of future electric power demands is a substantial margin of 
uncertainty." Nine Mile Point, ALAB-264, supra, 1 NRC at 365 (footnote 
omitted); Wolf Creek, ALAB-462, supra, 7 NRC at 328. The Commission 
itself recently recognized that uncertainty and confirmed the earlier Appeal 
Board rulings which factored such uncertainty into the evaluation of demand 
forecasts. Carolina Power and Light Company (Shearon Harris Nuclear 
Power Plant, Units 1,2,3,4), CLI-79-5, 9 NRC 607 (1979). A utility such as 
OPC has the responsibility to provide adequate and reliable service to all its 
consumers at all times (Tr. 602-03). Given that responsibility, "the most that 
can be required is that [a] forecast be a reasonable one in the light of what is 
ascertainable at the time made." WolfCrfek, ALAB-462, supra, 7 NRC at 328 

. (citations omitted). Moreover, in fulfilling that responsibility, it is not 
unexpected, nor is it unreasonable, for a utility to be conservative and possibly 
to err on the high side in predicting demand growth. Duke Power Company 
(Catawba Nuclear Station, Units I and 2), ALAB-355, 4 NRC 397,410-11 
(1976). For the consequences ofan error on the low side -caused perhaps by 
an unexpectedly severe winter storm - could be far more severe than the 
adverse effects emanating from an over-estimation of demand growth. Id. at 
411. 

20. Applying these standards to the present situation, it is not un­
reasonable to predict that, by the end of the period under review, OPC may 
well have a deficit in accredited capacity ifLACBWR is removed from service. 
CREC's own projection of a 5% growth rate would result in a deficit within a 
year of that period. For that reason, we accept the possibility of avoiding a 
capacity deficit by the end of 1982 as a valid benefit - albeit not a conclusive 
one - for keeping LACBWR on line during the next three years. 

Reliability of DPC/NSP System in the La Crosse Area 

21. The second major component of OPe's claim of need for LACBWR 
during 1980-82 is the'role that LACBWR is asserted to play in alleviating the 
problem of providing reliable service in the area immediately surrounding La 
Crosse, Wisconsin, during periods of high power demand. Currently, peak 
demand in the La Crosse area is approximately 400 MW (Tr. 594, 638-9). 
Power for the La Crosse area now is supplied by the facilities located at the 
Genoa site, including LACBWR (Tr. 582, 594) and, in addition, is imported 
via four 161 kV transmission lines which are owned and maintained by either 
OPC or Northern States Power Company (NSP) (Tr. 584, 635, and Exh. 1 to 
Panel Testimony). The capacity of these lines limits the amount of power 
which can be brought into this area (Tr. 839). Thus, should the Genoa No.3 
plant be down and OPC lose its 175 MW share of that 350 MW facility during 
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periods of high demand, the reliability of service in the La Crosse area would 
be jeopardized, since a failure of anyone of the four 161 k V transmission lines 
would require load shedding to prevent unacceptably low voltages and 
excessive overloads on the remaining lines (Tr. 581-82; Testimony of Ralph A. 
Stone, Superintendent of System Operation and Planning, NSP-Wisconsin, 
fo1. Tr. 874). OPC and NSP have added capacitors and other power 
conditioning equipment and are now adding more in an attempt to alleviate 
this situation (Tr. 589). Obviously the situation worsens as the demand for 
power increases. Under cross-examination, Mr. Leifer testified for OPC that, 
at best; the addition of power conditioning equipment has and will 
temporarily offset the effect of growth in demand for power (Tr. 589, 601-602, 
638, 641). He further testified that, ~ssuming load growth as predicted by the 
Applicant occurs, by the summer of 1981 there may be low voltage problems if 
Genoa No.3 trips out during periods of high demand, even without the 
subsequent loss of a transmission line (Tr. 583). The addition of a fifth 
transmission line from Lansing, Iowa, to Genoa would solve the problem of 
maintaining reliable service in the La Crosse area until growth reaches levels 
projected for 1983 (Tr. 878). However, the earliest that this new line could be 
in service is August I, 1981 (Tr. 877-78); but it likely will not be completed 
before the early part of 1982 (Tr. 839), and completion could be delayed until 
the end of that year (Tr. 590-92). 

22. Until the Lansing-Genoa line is available, the reliability problem is 
met by operating one or both of the oil-fired turbines at NSP's French Island 
Plant near La Crosse. More specifically, turbines are started when the load 
reaches 85% of peak and when either the Genoa No.3 plant or one ofthe 161 
kV transmission lines is down. Operation of these nominally 70 MW turbines 
protects the transmission and distribution system by providing sufficient 
power and voltage support locallY,such that, if a transmission line should also 
trip while Genoa No.3 is down, unacceptably low voltages, transmission line 
overloads, and load shedding are avoided. The use ofthese oil-fired turbines 
as a protective measure is undesirable from the cost and oil-consumption 
points of view. Although owned and operated by NSP, Oairyland shares the 
cost of their operation. In September 1979, for example, Genoa No.3 was 
down for four days for boiler tube repair. The demand on the system reached 
levels requiring protection during most daylight hours and 125,210 gallons of 
oil were used. Should LACBWR also be unavailable, it would be necessary to 
start the turbines at lower demand levels and thus to operate them frequently 
and for longer times. Such additional use could lower the reliability of these 
turbines. Until a new transmission line becomes available, NSP estimates that 
an additional 500,000 to 700,000 gallons of oil would be consumed annually to 
offset the absence of LACBWR. Stone Testimony pp. 2-4; Tr. 582-83; 637-40; 
836-37. 
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"23. Intervenor takes strenuous objection to the OPC and NSP view that 
keeping LACBWR in operation during the next year or two so as to relieve the . 
La Crosse area reliability problem constitutes an important benefit. Much of 
its cross-examination was devoted to this matter, as were 42 of its proposed 
findings (Tr. 582-622, 633-651, 875-77, CREC Proposed Findings 34 through 
75). . 

24. For one thing, CREC argues that it is unnecessary to tum on the 
French Island turbines when Genoa No.3 is down until after one of the 
transmission lines has tripped. CREC considers that the immediate load 
shedding which would then be required would not be a serious penalty and . 
would not last longer than the 10-15 minutes needed to start the French Island 
combustion turbines. In support of this view, CREC asserts that customers 
frequently experience outages of equal or greater severity and length due to 
wind and thunderstorm-caused distribution failures (CREC Proposed 
Findings 52, 54, and 55). The OPC and NSP witnesses, on the other himd, 
testified that OPC and NSP have an obligation to start one combustion 
turbine to maintain adequate voltage so that the service is not degraded to the 
point where recovery without damage to equipment becomes impossible (Tr." 
603, Stone Testimony p. 2). 

25. CREC also makes the argument that the probability of Genoa No.3 
being out during the winter peak demand period is low, as is the probability of 
transmission line"failure. It follows that the combined probability of a line 
tripping out while Genoa No.3 is down during periods of high demand is 
lower still. CREC Proposed Findings 41-48, 5( Moreover, the Intervenor 
argues that due to its low availability factor," LACBWR would not be a 
reliable source of backup capacity to protect against transmission outages 
(CREC Proposed Findings 61, 66-75). On the basis ofinformation on historic 
down times, CREC calculated forced outage rates for all the transmission 
lines serving the La Crosse area and concluded that not more than 50 hours of 
outage is likely to occur while the load is over 85% of annual peak during the 
1980-81 period (CREC Proposed Finding 60). The Applicant points out, 
however, that scheduled outages (Tr. 636-37) and momentary outages, neither 
of which was considered in the CRECcalculations, also affect reliability in the 
La Crosse area. 

26. In our view, CREes attempt to minimize the reliability problem in 
the La Crosse area is far from persuasive. CREC's position that it is 
unnecessary to start the French Island turbines until after involuntary black­
outs occur strikes us as cavalier. CREes assumption that consequences 
would be minimal fails entirely to consider the possibility of permanent 
damage to customer and/or OPC/NSP equipment, the possibility that the 
situation might deteriorate to the point that recovery would be impossible 
without damage to equipment, or the utilities' legal obligations, .potential 
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liabilities and social responsibilities. Consequently, we consider CREes 
position to be unacceptable. It follows that its estimates of the quantities and 
costs of fuel oil required to operate the French Island turbines if LACBWR 
were not available (CREC Proposed Findings 62, 64-64) are much too low. 

27. We recognize that an operating LACBWR cannot by itself solve the 
La Crosse area reliability problem during the next two or three years. But 
conversely, its unavailability would significantly intensify ihe problem, not 
only by increasing turbine fuel oil quantities and costs, but by increasing the 
frequency and duration ofthe turbines' operation and hence decreasing their 
probable availability when needed (Tr. 836-38). Thus we find that the 
contribution LACBWR can make in alleviating the La Crosse area reliability 
problem during the 1980-82 period constitutes a significant benefit. 

Diversification 

28. With the exception of LACBWR, most of Oairyland's generating 
capacity derives from the combustion of coal. See Finding 2, supra. After the 
350 MW coal-fired Alma No.6 plant comes on line late in 1979, OPC's 
dependence on a reliable supply of coal will be even greater. Hence Oairyland 
contends (and CREC makes no contrary claim) that keeping LACBWR 
operating is "important to provide at least some back-up should coal supplies 
be threatened. OPC points out that coal supplies can be disrupted by strikes 
affecting the mining and transportation of coal. The severe winter weather 
conditions in the OPC service area can also immobilize coal shipments. It is 
also possible that coal in transit or in open storage can be heavily wetted by 
rain or melted snow which, if it subsequently freezes, can bind the coal 
particles together into an unusable mass. Panel Testimony, pp. 7-8. 

29. Especially where, as here, a utility is so heavily dependent upon a 
single type of fuel, the Board agrees that diversification is justifiable and finds 
the continued operation of LACBWR to be beneficial in terms of diversifica­
tion. 

Costs Incident to Non-Operation of LACBWR 

30. The last benefit advanced by OPC in support of continued LACBWR 
operation is the avoidance of the additional financial and other costs which, it 
claims, would be incurred if LACBWR is shut down. As we previously 
indicated, our authority to consider the relative financial impacts of operation 
or non-operation of LACBWR for the next three years derives from there 
being differences in environmental impact between the two courses of action. 
That such differences exist here is beyond dispute. The EIA and OES indicate 
that expansion of the SFP, and operation of LACBWR for three years, 
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involves some environmental impacts. Whether or not one judges them to be 
significant, they nevertheless are expected to occur. On the other hand, taking 
LACBWR out of action could arguably result in the elimination of most ofthe 
local impacts; and, in any event, if power from other sources must be 
obtained, there will be differences in quantity and! or kind of impacts of 
producing power from the alternative sources. Given the differences in 
environmental impacts between operating and not operating LACBWR, 
financial costs become a relevant factor for us to consider in selecting between 
those two alternatives. 

31. There are two facets of financial costs upon which the Applicant has 
relied in orderto demonstrate the benefits of operating LACBWR for the next 
three years. First, it claims that the replacement power which it would have to 
acquire to make up for the LACBWR power would cost more than that 
produced by LACBWR. Second, it asserts that the .cost of maintaining 
LACBWR in a cold shutdown condition would exceed the cost of operating it. 
CREC strongly disputes each of these claims. 

Costs of Replacement Power 

32. The Applicant asserts that ifLACBWR had not been available during 
the period 1975-1978, the cost to DPC for replacement energy from other 
steam sources would have been approximately $4.5 million more than the cost 
of the fuel to supply the same energy from LACBWR (Panel Testimony, p. 4). 
This figure was calculated on the basis of average steam fuel costs at other 
DPC plants and actual fuel costs at LACBWR (Tr. 515). Further, it states that 
if LACBWR is not utilized during the period 1980-82, DPC will be required to 
generate and! or purchase 484,000 megawatt hours of replacement energy at 
an estimated increased cost of approximately $7,018,500 (Panel Testimony, p. 
9). Its estimate'is based on a plant factor of 40%, which it deems conservative 
in relationship to LACBWR's historical plant factor of approximately 48% 
(Tr. 778). Additionally, if LACBWR is not operating, the Applicant perceives 
a need to expend an estimated $726,000 for the purcl.3se of firm capacity 
during the 1981 and 1982 winter seasons (Panel Testimony, p. 9). It concedes 
that at that time it will be able to purchase such capacity from other members 
of the MAPP pool (Tr .. 509). 

33. DPC's sales and purchases of energy with members of MAPP are 
made in accordance with the MAPP service schedule (Tr. 780-788). The 
MAPP service schedule classifies energy sales and purchases into different 
categories such as participation power, seasonal participation power, 
emergency power, economy energy, spinning reserves, peaking, short term 
and system participation (Tr. 779-780). Replacement power (in the form of 
either participation power or peaking power) is purchased at a specified 
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capacity or demand charge plus an energy charge (Tr. 784-785). Where a 
generating plant has been used by a utility to credit its capability to meet its 
load plus reserve requirements, it can take that generating plant out of 
operation if it has a contract to buy replacement power of an equivalent 
amount (Tr. 785-786, 832). Peaking power can be purchased only on a six­
month basis and is considerably more expensive than economy energy, as is 
participation power (Tr. 785, 787). The purpose of economy energy is to 
reduce power costs where there is a differential cost between two synchronized 
generating stations (Tr. 780-783). Economy energy purchases are usually of 
short duration, on an hourly basis, and interruptable (Panel Testimony, p. 10; 
Tr. 519-20, 781). They cannot be used to replace energy from a generating 
station that is removed from service (Tr. 783). Thus, DPC,according to the 
MAPP service schedule, would be unable to purchase electricity at economy 
energy rates to replace the electrical generation provided by LACBWR (Tr. 
784). It would have to make up any shortages either through participation or 
peaking power (Tr. 784-785, 786-789). 

34. CREC attacks the Applicant's asserted replacement power costs for a 
number of reasons. It first claims that DPC will not have a deficiency in 
accredited capacity between the beginning of 1980 and the end ofthe·1982-83 
winter season because of the unavailability of LACBWR but that, even if 
DPC did have such a deficiency, it could readily purchase capacity in the 
MAPP pool, particularly in the winter peak periods, and it could make up any 
"highly unlikely summer period deficiency by simply for!!going its planned 
summer period sales" to NSP (Proposed Findings 31 and 32). It further asserts 
that, because there will be no capacity defic.iency, DPC will be able to buy 
much of the energy it requires to replace LACBWR energy at economy energy 
rates against its synchronizable capacity (Proposed Finding 76). . 

35. We reject these claims. We have already found that DCP may well 
have a deficit in accredited capacity during the period under review if 
LACBWR were taken out of service (Finding 20, supra). Although 
replacement capacity would be available from the MAPP pool (CREC Exh. 
1, pp. 3-2, 8-2; Tr. 509), that does not mean that DPC could purchase it and 
thereby fulfill its power requirements. For the La' Crosse reliability problem 
would nevertheless remain (Findings 21-27, supra). Moreover, DPC's 
projected sales to NSP are the subject of a contractual commitment which 
clearly could not be abrogated unilaterally by DPC (CREC Exh. 2). 

36. Finally, it is apparent that acquired power to replace LACBWR 
capacity (either from other DPC facilities or from other MAPP members) 
would cost significantly more than the entire cost of power from LACBWR. 
During August 1979, LACBWR power cost 26.382 mills/KwH (Panel 
Testimony, Exh. 3). Although the cost of LACBWR power from January­
August 1979 was considerably higher - 43.392 mills / KwH - that higher cost 
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reflected an extended period of outage and reduced operation due to 
refueling, delays in shipping spent fuel and certain modifications (id., p. 11, 
and Exh. 3; Tr. 543-48, 840-44). It is true that DPC bought economy power in 
June 1979 for as little as 6.5 mills/KwH (Tr. 532-33). (DPCalso paid as much 
as 15 to 34 mills/KwH for such powerin November 1978 (Tr. 789).) But,aswe 
have indicated, economy power is not available as a replacement for a facility 
which is taken off line. This is especially true where, as here, the facility in 
question is being used to satisfy the utility's accredited capacity requirements. 
And purchase power of the type needed for accreditation purposes 
(participation power or peaking power) would cost considerably more than 
economy energy (Tr. 785). Its price is based on the cost of power from a 
particular sourc'1 at a given time (Tr. 784-789). In November 1978, DPC 
purchased partiCIpation energy at an average cost of 71 mills/KwH and 
emergency energy at from 35 to 50 mills/KwH (Tr. 790). And costs of power 
from MAPP are projected to increase in the period 1980-82 due to the increase 
in cost of new generating 'capacity (Tr. 509-511). 

37. Furthermore, the total costs of generating electricity during August 
1979 at certain of DPC's coal-fired facilities was considerably more than the 
26.382 mills/KwH cost at LACBWR-i.e., 51.927 mills/KwH for Stoneman 
Units,l and 2 (combined 52 MW) and 41.540 mills/KwH at Alma Units 1,2, 
and 3 (combined 59 MW) (Panel Testimony, pp. 3,11, Exh. 3). And, during 
August 1979, LACBWR had the lowest fuel cost of any of DPC's facilities 
and, with the exception of one unit (Genoa No.3), the lowest incremental cost 
of operation ("Total Operating Expense") of any of DPC's facilities (id., Exh. 
3). Because DPC will normally use its lower-cost power first, it is reasonable 
to assume that any acquisition of replacement power to make up for loss of 
LACBWR would not be taken from the lower-cost DPCfacilities. In sum, we 
find no sound record evidence to support CREC's claim (Proposed Finding 
81) that the average cost ofreplacing energy which would have been generated 
by LACBWR in the 1980-82 period will be no more than 15 mills/KwH. 

38. For these reasons, we agree with the Applicant that any power which 
must be acquired to replace that lost through LACBWR shutdown will likely 
cost more than power produced by LACBWR. We do not adopt the precise 
dollar differentials advanced by DPC since they are based on demand 
forecasts which 'we have not entirely accepted. But the fact that some cost 
savings will likely result from continuing to use LACBWR rather than 
acquiring additional power seems clear to us and constitutes an additional 
benefit from the continued operation of LACBWR. 

Costs of Keeping LACBWR Shut Down 

39. The second facet of our cost consideration involves those costs, 
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financial or otherwise, involved in keeping the reactor shut down for the next 
three years (and excluding costs of replacement power, which we have just 
discussed). We turn first to a description of some of the technical 

, considerations involved in keeping LACBWR out of operation during the 
review period; an understanding of those considerations is necessary for an 
exploration of the reasons for the financial costs associated therewith. 

40. We begin by outlining the Applicant's position that, as a practical 
matter, denial of its application to expand its SFP capacity will result in 
prolonged shut-down of LACBWR, there being no other viable alternative. 
LACBWR cannot be operated much longer before burn-up limits are reached 
and the reactor must be shut down for refueling. However, the present spent 
fuel pool storage racks are full so that the fuel elements presently in the reactor 
cannot be stored there (EIA, Section 2.0, p. 1). In fact, the,last refueling was 
possible only because Dairyland was able to store a few elements temporarily 
in GE's Morris facility (ibid). However, GE has indicated that it will not 
accept additional spent fuel from LACBWR (id., Section 7.2, p. 10). 
Moreover, Dairyland's witnesses testified that, although all other possible 
storage sites had not been explored conclusively, they had serious doubts that 
off-site storage' could be found. Nor do sufficient spent fuel shipping casks 
exist to permit on-site storage. Consequently, the fuel presently in LACBWR 
would have to remain there, so that refueling and continued operation would 
not be possible. Tr. 729-736. 

41. The Applicant also finds no merit in the Intervenor's suggestion that ' 
DPC's present operating license might be converted to a "possession only" 
license and the LACBWR reactor vessel converted to a temporary'storage 
pool (Tr. 737-748). The Staff agrees with the Applicant's position, for the 
primary reason that a "possession only" license would require removal of 
existing fuel from the core and storage ofthat fuel elsewhere (Tr. 957-58; 975). 
Consequently, the Applicant's position is that, for the purpose of these 
proceedings, the only alternative to increasing the storage capacity of its fuel 
pool is prolonged shut-down while still maintaining the capability of restart. 
The Staff agrees (ef EIA, p. 13). 

42. The Board finds that the alternatives suggested by CREC-are'entirely 
speculative and unsupported. We therefore agree- with the position of the 
Applicant and Staff. For these reasons, as well as those we expressed earlier in 
this opinion, we confine ourselves to a comparison between continued 
operation and prolonged shut-down without precluding the option to restart 
at some future date as late as the end of 1982. 

43. Although complying with our ruling that hearings would be held on 
the costs and benefits of continued operation vs. the alternative of prolonged 
shut-down, the Applicant vehemently maintains that this' alternative is 
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impractical and certainly inadvisable. Quite apart from differences in 
environmental impacts and dollar costs, the Applicant contends that 
maintaining both the skills of operations personnel and the physical condition 
of the plant will be difficult and costly at best and, being unprecedented, will 
involve many unknowns. While all that may be so, it is a matter of evidentiary 
proof. Such claims per se are insufficient to cause us to dismiss out of hand the 
alternative of prolonged shutdown. . 

44. The Applicant asserts that its full operating staff would have to be 
retained even under conditions of prolonged cold shut-down (Panel 
Testimony, p. 9; Tr. 696, 715). CREC strongly contests Applicant's assertion, 
labeling it as "incredible" (CREC Proposed Finding 90). Testifying for the 
Staff, Mr. James J. Shea, the LACBWR project manager, stated that, even in 
a cold shut-down condition, technical specifications require that 'DPC 
maintain an operating staff to continue the activities normally associated with 
an operating plant (Shea Testimony, fol. Tr. 893, p. 2). Mr. Shea's main 
concern was that the plant not be understaffed from a safety standpoint (Tr. 
953-54). While the Board cannot conclude from the record that no staff 
reductions whatsoever would be allowable, it is clear to us that the technical 
specifications for LACBWR, the Commission's regulations, and Dairyland's 
responsibilities would require the retention of the vast majority of the 
LACBWR engineering, operations, maintenance, and security staffs 
throughout a period of protracted shut-down. Similarly, with respect to 
CREes analogous claim concerning administrative, general and other costs 
attributable to LACBWR (Proposed Finding 92), it seems obvious that the 
maintenance of a substantial operating staff during a prolonged shutdown 
would call for the retention of many administrative and general personnel and 
would preclude the layoff of the vast majority of these personnel. 

45. With respect to its operations staff, DPC is concerned first with its 
ability to retain its qualified and experienced 'personnel in the face of a 
protracted shut-down and to find repla~ements for those who choose to leave. 
In any case, simulator training would be required to enable operators to retain. 
their licensed status. Under conditions of prolonged shut-down, Dairyland 
management's concerns that safety considerations receive proper attention 
would be increased (Panel iestimony, pp. 1-2). The Intervenor again belittles 
the problems of maintaining a full and competent operating staff as foreseen 
by Dairyland, describing them as "bald assertions" which are unsupported 
and unproven (CREC Proposed Findings 85 and 86). The Board agrees that 
the Applicant has neither proved its case conclusively nor illustrated its beliefs 
with decisive examples. We are nevertheless sympathetic with Dairyland's 
concerns about retaining its best people and maintaining a high degree of 
competence in its staff. We certainly agree that simulator training would be 
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required to this end. Clearly the teachings of the recent Three Mile Island 
accident would tend to support this view. 

46. The Applicant also states that if LACBWR is to be maintained in a 
condition which will permit safe restart after prolonged shut-down, many 
special precautionary measures will be required to prevent degradation of the 
reactor and associated systems and equipment. Since restart after such a long 
period is unprecedented, a thorough study to identify possible problems and 
explore the effectiveness of possible solutions would be required. Such a study 
would certainly include possible corrosion of fuel elements and the primary 
coolant system boundary. The Applicant also suspected .that special 
precautions would be required to prevent bowing of the turbine shaft and. 
corrosion of turbine blades. Its witness Parkyn described certain problems 
which had previously arisen during a 10-month shut-down. Panel Testimony, 
pp. 11-12; Tr. 453, 817-23, 845-46. See also Tr. 919 (Staff witness). 

47. Since there is no precedent, Staff witness Shea could not be positive 
that the Staff would require a special safety review prior to restart, but he 
offered his own opinion that such a review would be required (Tr. 956). CREC 
neither offered evidence nor advanced any arguments to refute the DPCand 
Staff testimony and again claimed only that the problems envisioned by the 
Applicant were speculative and unproven (Proposed Finding 89). 

48. The Board recognizes that there are many unknowns associated with 
the hypothesized alternative of restart following a long period of cold shut­
down. We therefore strongly endorse the Applicant's belief that a thorough 
study must be made and we would not be at all surprised if rather extensive 
precautionary measures would prove necessary. In the absence of knowledge 
grounded in previous reactor experience, we can only add our opinion that 
many safety-related questions would need to be asked and answered before 
restart should be permitted. Moreover, we speculate that Applicant's 
estimated costs to preclude degradation may well be too low and that such 
costs may well dominate all other cost considerations . 

• 
49. In asserting that the fimincial cost of LACBWR not operating exceeds 

the cost of operating it, the AppliCant includes a significant dollar cost for 
replacement energy (Panel Testimony, Exh. 4). We have found that there may 
well be some increased costs resulting from the acquisition of power to 
substitute for LACBWR, although we have not accepted the precise dollar 
amounts advanced by DPC (Finding 38). But, when costs of replacement 
power are eliminated, the costs of not operating LACBWR (according to 
DPC) are lower than the costs of operating it, but in an amount less than the 
fuel costs of LACBWR. In other words, aside from replacement power and 
fuel costs, the Applicant projects a higher cost of keeping LACBWR shut 
down than running it (Panel Testimony, Exh. 4). 
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· so. CREC strongly disagrees not only with the reasonableness of opes 
projections (Panel Testimony, Exh, 4) that certain expense items will attend a 
prolonged shutdown of LACBWR but, as well, with opes projection of 
unchanged or increased costs for those items. First, with respect to its claim 
that the' necessity of additional costs for personnel retention, simulator 
training, layup, inspection, and restart are unproven or speculative (Proposed 
Findings 85, 86, 89), we have already suggested that these items are to some 
extent legitimate expense items, and CREC has not attempted to dispute the' 
particular dollar costs advanced by OPC. We therefore do not disregard the 
costs proposed by OPC, although we acknowledge that their precise amount 
is uncertain. Further, 'we have already considered CREes claims (Proposed 
Findings 90 and 92) concerning the incredibility of not reducing staff levels 
(both operatirig and administrative) and have found that no major reduction· 
can be anticipated in the event of prolonged plant shutdown (Finding 44). No 
major reduction in the operating cost levels of these items (which OPC has 
utilized) can therefore be expected. CREC asserts that OPC's claims of 
continuing charges for depreciation, interest, taxes and insurance should be 
disregarded because of the lack of qualification of the witnesses (Proposed 
Findings 91,93-99). Although the witnesses involved were not experts in those 
fields, their estimates merely projected a continuation of existing costs which, 
in any event, and with the exception of depreciation, are not large enough to 
bear a significant impact on the costs we are evaluating. See Panel Testimony, 
Exh. 3. Moreover, to some extent, it is clear that some such costs will 
continue, although their precise amount has not been established to our 
satisfaction.' . . . 

51. We note in particular, however, that one ofthe Applicant's witnesses 
expressed his understanding that the amount of insurance coverage is 
imposed by NRC regulations which do not draw a distinction as to whether or 
not a plant "authorized to operate" (as this one is and would be irrespective of 
our decision on the SFP expansion) is actually in operation (Tr: 826-27). See 
10 CFR Part 140, Subpart B. Further, physical depreciation of an asset 
continues whether or not that asset is used. Whether that asset is "used and 
useful," as asserted by CREC as the basis for considering depreciation 
expense (Proposed Finding' 98), is a matter which may be relevant for rate­
setting purposes but which has no bearing on our consideration of the cost of 
keeping LACBWR shut down for an extended period. For these reasons, it 
appears to us that the total costs for keeping LACBWR shut down (aside from 
replacement power costs) are likely to be in the same range as (if not greater 
than) the costs of operating the reactor (aside from fuel), and that the costs 
projected by OPC (Panel Testimony, Exh. 4) are not seriously in error. 

52. For these reasons, it is clear that the only significant cost saving which 
may be attributable to keeping LACBWR shut down is that attributable to 
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fuel savings. CREC asserts that the Applicant has greatly understated these 
fuel costs. First, it claims that LACBWR fuel is more costly than that for other 
reactors, for a number of reasons (Proposed Findings 106-110). The 
Applicant concedes that the fuel fabrication cost for LACBWR fuel may 
exceed that for other reactors (Tr. 828) but maintains that this is irrelevant to 
OPCs projection of 1980-82 fuel costs inasmuch as the projection was based 
on actual LACBWR costs, not industry-wide average fuel costs (Applicant'S 
Reply to CRECs Proposed Findings of Fact, p. 24; Tr. 828-29). We agree. 

53. Second, CREC claims that the Applicant's witnesses lacked the 
necessary expertise and knowledge to make informed predictions as to future 
fuel costs (Proposed Findings 101-105). To some extent, that claim is 
accurate. The Applicant's witnesses were unable to explain how LACBWR 
fuel costs were computed or the assumptions underlying such computations 
(Tr. 677-78), other than to state that they were premised on actual past costs 
(Tr. 828-29). Moreover, they named another OPC employee whom they 
deemed to have greater knowledge offuel costs than anyone of them did and 
who actually was responsible for preparing the cost figures used by the 
Applicant in its prepared testimony (Tr. 680-81). For that reason, to the extent 
that the projected fuel costs may be regarded as reflecting the views of the 
Applicant's panel, they are entitled to little weight. 

54. There is other evidence, however, which tends to give some credence 
to the OPC projected fuel costs. We have no reason to believe that the past fuel 
costs of LACBWR (Panel Testimony, Exh. 3) are erroneous. Those costs are 
the costs set out in the company's books (Tr. 676-77). As indicated earlier, they 
were less than the fuel costs of any ofOPCs other facilities (Panel Testimony, 
Exh. 3). Nor have we been given any reason to believe that the relationship of 
LACBWR fuel costs to other fuel costs will change over the next three years. 
Indeed, some of the fuel to be burned during this period is already in the 
reactor. Moreover, the projected costs were claimed to have been prepared in 
accordance with requirements imposed by the Rural Electrification Ad­
ministration (REA Bulletin 181-1), which prescribes a method of accounting 
for nuclear fuel expenses (Tr. 773). Although the witnesses cannot vouch for 
whether the requirements were appropriaOtely followed, they can at least be 
credited with knowledge (as management officials) that those requirements 
were expected to be followed. And there is nothing in the record which even 
suggests the contrary. Taking all these considerations into account, we have 
no hesitancy in finding that the projected fuel costs for LACBWR for the next 
three years - a relatively short period of time - are likely to remain low 
enough to make it beneficial; taking all financial costs into account, to operate 
LACBWR rather than keeping it in a cold shutdown condition and likely 
replacing at least some of its power from other sources. 
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55. In so finding, we wish to make it clear that all we are looking at are the 
potential financial consequences of keeping an operating reactor running for a 
short period of time, where substantial cost savings from shutdown (other 
than fuel and the remaining cost of the SFP modification) have not been 
demonstrated (and, indeed, where the expense of keeping it shut down is likely 
to be no less, and possibly more, than the expense of allowing it to operate). If 
LACBWR were the subject of a construction permit application, the answer 
might well be different. 

Environmental Impacts 

56. Having reviewed the benefits of the SFP modification, including 
continued reactor operation for the next three years, we turn to the 
environmental impacts which that modification will engender. In that regard, 
we repeat again that those impacts were not the subject of a contention in the 
SFP proceeding nor were they questioned by us. The type and quantum of the 
impacts we are discussing appear in the EIA and DES and were accepted by us 
without permitting any cross-examination or contrary direct evidence. Some 
of those impacts are to be considered further in the operating'license 
proceeding. For that reason, our findings with respect to those impacts'are to 
be accorded no precedential effect, either through res Judicata or collateral 
estoppel or otherwise. Commonwealth Edison Company (La Salle County 
Nuclear Station, Units 1 and 2), ALAB-193, 7 AEC 423,424-25 (1974). 

Impacts of the Proposed Modification 

57. The impacts of the proposed expansion of the storage capacity of the 
SFP at LACBWR were considered by the staff in i!s EIA (Staff Exh. IA). It 
determined that the proposed license amendment will not significantly affect 
the quality of the human environment and, pursuant to 10 CFR 51.5( c), issued 
a negative declaration of environmental impact. The Board accepts this 
evaluation based upon the following determinations: 

a. The proposed modification will not change the physical configuration 
of the SFP or the containment building within which if is enclosed. No 
additional commitment of land is required. 

b. There will be no significant change in plant water usage and therefore 
no modification is required in the design flow rates of the system. 

c. The potential offsite radiological environmental impacts associated 
with the SFP expansion were evaluated. The only significant gaseous release 
attributable to storing additional assemblies for a longer period of time is 
Krypton-85. Release of this gas may represent as much as 20 additional curies 
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per year over the 10 curies per year presently relased (EIA, p. 5; DES, p. 3-17). 
This would result in an additional body dose of less than 0.001 mrem/year at 
the site boundary. 

d. While there may be no increase in solid radwaste in the pool due to the 
modification; it is conservatively estimated that as much as 12 cubic feet 
additional resin a year from the demineralizer may result (EIA, p. 6). This 
represents an increase of less than 0.6% of the expected average annual 
amount of solid radwaste which is in the range of2300to 2600ft3• The present 
spent fuel racks, representing-800 cubic feet, will be disposed of as low level 
waste (id., pp. 6, 7). Although this will increase the radwaste volume by about 
one-third in the year of the proposed modification, it amounts to an increase 
of less than I % when averaged over the lifetime of the plant. 

e. Liquid releases of radionuclides into the Mississippi River from SFP 
pool leakage may increase. This would contribute an increase of ap­
proximatley I % over the present liquid release of about 90 Cit year and is not 
considered to be significant (EIA, p. 7; DES, p. 3-13). 

f. Occupational exposure from removal and disposal of the present spent 
. fuel racks and installation of the new racks is estimated to be between 16 and 
23 man-rem. The Applicant has expressed its commitment to carry out the 
modification in the manner in which the 16 man-rem exposure will be realized, 
rather than the manner in which 23 man-rem will be experienced, if it is 
possible to do so. Prince Affidavit, p. 21 (Response to Question F-I). This 
increase is less than 5% over the generic value of 500 man-rem per year (EIA, 
p. 7; DES, p. 5-11), although a larger fraction of the actual annual worker 
exposures at LACBWR which, according to the Staff, have ranged from 
about 110 to 240 man-rem (Shea Testimony, p. 4). The increment in onsite 
occupational dose resulting from the proposed increase in stored fuel 
assemblies from radionuclide concentrations in SFP water represents a 
negligible burden Qess than 1% ofthe annual occupational radiation exposure 
from the facility) (EIA, p. 8). 

g. The installation and use of the proposed new SFP racks will not change 
the calculated radiological consequences of a postulated fuel handling 
accident in the SFP area from those values given in the DES. The DES 
analysis indicates that the environmental risks due to such accidents are 
exceedingly small; that the integrated exposure of the popUlation within SO 
miles from each postulated accident would be much less than that occurring 
from natural radioactivity'; and, when considered with the probability of 
<?ccurrence, the annual potential radiation exposure of the popUlation from 
all postulated accidents is well within naturally occurring variations in the 
natural background (EIA, p. 8; DES pp. 7-2, 7-3). 
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Impacts of Continued Plant Operation 

58. The impacts of LACBWR operation, separate from the SFP 
proposed modification, are analyzed in the DES. Continued operation during 
the 1980-82 period will result in some unavoidable adverse environmental 
impacts but these are judged to be small based upon the following: 

a. At 80% capacity factor, approximately 3.1 x lOS gallons per year of 
Mississippi River water are used for once through cooling of the main 
condensors. An additional 4.8 x 10' gallons per year of river water and 1.8 x 
10' gallons per year of well water are used for various other plant operations 
(DES, pp. 5-1, 5-3). 

b. LACBWR and the Genoa No.3 unit have a common discharge into the 
Mississippi River. Normally LACBWR, which represents about 20% of the 
total thermal load of the two units, discharges 64,000 gallons per minute of 
cooling water with a 6. T of 13°F. In cold weather, the f}. T may more than 
double, especially when heated water is used for ice control in the intake. The 
thermal characteristics of the discharge plume and mixing zone are within 
requirements of the State of Wisconsin water quality standards (id., pp. 5-4 to 
5-8.) 

c. Studies have revealed no widespread or long-term impact on either the 
terrestrial or aquatic biota. Although 100% mortality of entrained organisms 
may occur, an adverse impact is not expected since their contribution to the 
total river population is small (about 2.5%). Fish impingement studies did not 
indicate a substantial loss to fish popUlations (id., pp. 5-12 to 5-17). 

d. The radiological impact on man and other biota will,be insignificant. 
Radioactive effluents released to the atmosphere and to the hydrosphere from 
LACBWR represent small increases in the popUlation dose from background 
radiation sources. The estimated dose to the offsite popUlation within 50 miles 
of the plant is calculated to be no greater than 40 man-rem per year. 
Occupational radiation doses range from 110 to 240 man-rems per year and 
are consistent with the ALARA principle (id., pp. 5-8 to 5-11; Shea 
Testimony, p. 4). 

e. The risk associated with accidental radiation exposure is very low 
(DES, pp. 7-1 to 7-3). 

Environmental Conc:lusion 

59. The Applicant has advanced a number of reasons why it regards the 
continued operation of LACBWR for the next three years as necessary. 
Although CREe has undercut some of those reasons, we have found a 
number of them to be valid. We have also reviewed the impacts resulting from 
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modification of the SFP and from continued operation through 1982. We 
conclude that the conglomeration of several benefits arising from such 
operation outweigh the impacts we have considered.33 

V. CONCLUSIONS OF LAW 

Based upon our evaluation of the StafPs Safety Evaluation and 
Environmental Impact Appraisal, the application for license amendment 
submitted by DPC, the affidavits submitted in connection with the summary 
disposition motions and responses to Board questions, the written testimony 
of all of the witnesses, as well as the answers elicited from these witnesses in 
response to questions of the Board and the parties, and the exhibits admitted 
into evidence, all as described earlier in this Decision, the Board makes the 
following conclusions of law: 

1. There is no outstanding genuine issue as to any material fact with 
respect to any of CREC's contentions admitted as issues in controver­
sy in this spent fuel pool proceeding; and, as a result, summary 
disposition of those contentions should be granted, subject to the 
conditions outlined earlier in this Decision. 

2. Subject to those aforesaid conditions, there is reasonable assurance 
that the activities authorized by the requested operating license 
amendment relating to the expansion of the spent fuel storage pool 
capacity at the La Crosse Boiling Water Reactor can be conducted 
without endangering the health and safety of the public. 

3. The activities authorized by the operating license amendment will be 
conducted in compliance with the Commission's regulations. 

4. The issuance of the license amendment will not be inimical to the 
common defense and security or to the health and safety of the public. 

S. The issuance of the license amendment, although it represents an 
important Commission action, does not significantly affect the quality 
of the human environment and does not require the preparation of an 
environmental impact statement under .the National Environmental 
Policy Act of 1969,asamended,42 U.S.C. 4321, et seq .• and PartSl of 
the Commission's regulations, 10 CFR Part S 1. 

]] In reaching this conclusion, we considered all of the proposed findings of fact and 
conclusions of law of each party. Any proposed findings or conclusions submitted by the parties 
which are not incorporated directly or inferentially in this Initial Decision are rejected as being 
unsupportable in law or in fact or as being unnecessary to the rendering of the decision. 
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6. The proposed license amendment is a proposal which involves 
unresolved conflicts concerning alternative uses of available 
resources, within the meaning of Section 102(2)(E) of NEPA, 42 
U.S.C. Section 4332(2)(E) and applicable Commission deter­
minations, and therefore requires an evaluation of alternative courses 
of action, particularly the alternative of taking no action. 

7. There are benefits in terms of both reliability and economic 
considerations to be achieved from operation ofthe LACBWR plant 
for the next three years or until completion of the environmental 
review of the full-term operating license application (by which time a 
more detailed environmental review will have been undertaken). 

8. The environmental impact of the spent fuel pool modification will not 
significantly affect the quality of the human environment. 

9. The benefit of the power produced by LACBWR in the next three. 
years outweighs the environmental impact of the spent fuel pool 
modification, and three years of operation. 

10. The appropriate cou~se of action from an environmental standpoint is 
the issuance of the requested license amendment, subject to the 
conditions outlined earlier in this Decision. 

VI. ORDER 

Based upon the Board's findings and conclusions, and in accordance with 
the Atomic Energy Act, as amended, the National Environmental Policy Act, 
as amended, and the regulations of the Nuclear Regulatory' Commission, 
summary disposition of each of CREes contentions is granted. The Director 
of Nuclear Reactor Regulation is authorized to make appropriate findings in 
accordance with the Commission's regulations and to issue a license 
amendment authorizing expansion of the spent fuel storage pool capacity at 
the La Crosse Boiling Water Reactor, subject to technical specifications and 
conditions as outlined in this Decision. The legal ruling in Part III of this 
decision is referred to the Appeal Board pursuant to 10 CFR 2.730(0. 

In accordance with 10 CFR 2.760, 2.762, 2.764, 2.785, and 2.786, this 
Initial Decision shall be effective immediately34 and shall constitute the final 
action of the Commission forty-five (45) days after the issuance thereof, 
subject to any review pursuant to the above-cited Rules of Practice. 
Exceptions to this Initial Decision may be filed by any party within ten (10) 
days after service of this Initial Decision. A brief in support of the exceptions 

34 This proceeding is' not covered by the Commission's recent suspension of the immediate 
effectiveness rule (10 CFR 2.764) for certain purposes. 44 Fed. Reg. 65049 (November 9, 1979). 
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shall be filed within thirty (30) days thereafter (forty (40) days in the case of the 
NRC Staff). Within thirty (30) days of the filing and service of the brief ofthe 
appellant (forty (40) days in the case of the NRC Staff), any other party may 
file a brief in support of, or in opposition to, the exceptions. 

IT IS SO ORDERED. 

Dated at Bethesda, Maryland, 
this 10th day of January, 1980 

FOR THE ATOMIC SAFETY AND 
LICENSING BOARD 

Dr. George C. Anderson, Member 
Ralph S. Decker, Member 
Charles Bechhoefer, Chairman 

. [Appendixes A and B have been deleted from this publication but are 
a:vailable at the NRC Public Document Room, 1717 H Street, N.W., ) 
Washington, D.C.] 

• 
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The Licensing Board explains the reasons for its conclusion in LBP-79-19, 
10 NRC 37 (1979), that it had the authority to order, as a condition ofthe 
construction permit for the proposed facility, a mandatory hearing on the 
issue of the licensee's management capability and technical qualifications to 
operate the facility, to be held during later review of an operating license 
application. 

MEMORANDUM 

On July 13, 1979 this board issued a supplemental initial decision adding a 
condition to the Shearon Harris construction permit which would require an 
evidentiary hearing during the review of the application for an operating 
license on the issue of management capability and technical qualifications to 
operate the facility. LBP 79-19, 10 NRC 37, 98 (1979). The NRC staff filed 
exceptions to portions of the supplemental initial decision stating, inter alia, 
that this board exceeded its jurisdiction and authority in ordering a 
mandatory operating license hearing. The Appeal Board noted that we had 
not discussed jurisdiction in the supplemental initial decision and that, 
because none of the parties submitted a brief in response to the stafrs 
ex~eption brief, the stafrs attack on our action has gone unanswered. 
Memorandum dated October 12, 1979. The Appeal Board invited us to 
furnish our views on those considerations which led us to conclude that we 
had the authority to impose the condition. [d. 
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Our report is in two phases. First we will explain why at the time we issued 
the supplemental initial decision, we believed we had the authority to impose 
the condition, and second, what our views are now that we have considered 
the points made by the staff in its brief. We do not address the staffs position 
that, even assumingjurisdiction, there is insufficient basis for our action. The 
premise of our view is that there is sufficient basis and that the evidentiary 
record establishes that the condition is appropriate. 

The staff points to the scheme of bifurcation of proceedings set out in 
Sections 185 and I 89(a) of the amen~ed Atomic Energy Act and the differing 
approaches under 10 CFR Sections 2.104(a) and 2.105(a). The staff observes 
that, where there is no request for a hearing or intervention petition filed, no 
hearing is ordinarily held on an operating license application. Staff brief, pp. 
II and 12. We were aware of this practice and we considered the historical 
precedent of noticing operating license hearings only under 10 CFR Section 
2.105 upon a request for hearing. In fact, we know of no case where an 
operating license proceeding was initiated directly under the provisions of 
Section 2.104(a). But Section 2.104(a) clearly author~zes an operating license 
hearing where " ... the Commission finds that a hearing is required in the 
public interest .... " We concluded then, as we do now, that consideration of 
10 CFR Section 2.105 is irrelevant to whether a hearing should be ordered. It 
is only remotely relevant, if at all, to the issue of this Doard's jurisdiction. 

Our final conclusion of law and fact in the supplemental initial decision 
was that an operating license hearing on the relevant issues will be required in 
the public interest. Paragraph 202, 10 NRC at 98. This was studied language 
intended to satisfy the requirements of 10 CFR Section 2.104(a). This 
conclusion is the natural product of our findings of fact. 

We began our consideration with the premise that this agency, through its 
valid regulation, could and should order the operating license hearing. Wedo 
not believe that there is any real dispute that the Commission may do what we 
have attempted to do. This issue is whether the licensing board may do so as 
the Commission's delegate. ' 

We considered the fact that Section 2.104(a) provides that the "Commis­
sion" must make the required finding of public interest. Regulation 10 CFR 
Section l.l(b) defines the "Commission" as the collegial body of Com­
missioners or a quorum of Commissioners. Only "Nuclear Regulatory 
Commission" is defined as including agency representatives authorized to act 
in any case or matter. This could suggest that the use of the word 
,"Commission" in Section 2.104(a) excluded authorized representatives, but 
the term "Commission" is used throughout Title 10 where the agency, not the 
collegial body of Commissioners, is intended. In any event, Section 191(a) of 
the amended Atomic Energy Act provides that the "Commission" may 
establish Atomic Safety and Licensing Boards to conduct hearings and to 
make decisions. In implementing Section 191 of the Act, 10 CFR Section 
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2.721 states again that it is the "Commission" who authorizes Atomic Safety 
and Licensing Boards to " ... perform such other adjudicatory functions as the 
Commission deems appropriate." We did not read the statute and the rules to 
necessarily preclude presiding officers from exercising the authority of 10 
CFR Section 2.1 04(a), if the presiding officer is the Commission's authorized 
agent in the matter. 

The staff does not directly address this point and we remain ofthe opinion 
that we may exercise the powers of Section 2.1 04(a) if our designation as the 
construction permit licensing board can reasonably be regarded to include 
that authority. We think it can, but we were also aware that a fair question 
exists whether licensing boards may initiate an adjudicatory proceeding. 

In search of the answer we read Public Service Company of Indiana 
(Marble Hill Nuclear Generating Station, Units I and 2), ALAB-316, 3 NRC 
167 (1976). The Appeal Board 'in that case affirmed the determination by a 
licensing board, designated to hear radiological health and safety and 
environmental matters, that it was not authorized to hear antitrust matters 
under Section I05(c) of the Atomic Energy Act. In Marble Hill the Appeal 
Board stressed three material circumstances not present in this proceeding. 
The subject matters (antitrust compared to health, safety and environment) 
were not related in any way. Below we review why the subject matter of the 
imposed condition is closely related to the issues in the construction permit 
proceeding, pp. 113, 114, infra. . 

The Marble Hill Appeal Board also noted that the Commission's 
expressed policy and Rules of Practice provide for separate hearings on 
antitrust matters, citing 10 CFR Part 2, App. A, Sec. X( e) and 10 CFR' Section 
2.104(d). This consideration is irrelevant to the issue presented in Shearon 
Harris. The' Appeal Board also noted that the Commission had previously 
noticed the opportunity for a separate antitrust hearing on the Marble Hill 
facility, another indication that antitrust was excluded from the delegation to 
the construction permit licensing board. This consideration doesn't apply 
here. Finally the Appeal Board noted in dicta that, as a practical matter, 
licensing boards in antitrust matters may have members selected for expertise 
in that subject. Nothing in Marble Hill indicates that the delegation to us in 
this proceeding excludes authority for the action we have taken. 

Houston Lighting and Power Company, (South Texas Project, Units Nos. 
I and 2) ALAB-38I, 5 NRC582(1977) isalso an antitrust case but the scope of 
jurisdiction discussion is relevant to our matter. In South Texas the Appeal 
Board ruled that a licensing board designated to rule upon antitrust 
intervention petitions under Section 2.714(a) is precluded from reopening a 
construction permit proceeding when the (earlier) presiding officer's jurisdic­
tion had been terminated under Section 2.717(a), and that, in the absence of 
either a pending construction permit or operating license proceeding, the 
petitions review licensing board had no jurisdiction to order the antitrust 
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hearing. 5 NRC at 589-92. We considered South Texas and understood its 
teaching that " ... licensing boards have no independent authority to initiate 
any form of adjudicatory proceeding." Id. p. 592. The Appeal Board stated 
further that this must be done by "some other component of the Commission" 
under one of five procedures specified in the rules, including the rule 
authorizing a hearing which, in the public interest, should be heard under 
Section 2.104. 

We recognized that, in South Texas, the "some other component of the 
Commission" authorized to order hearings was contrasted to the licensing 
board improperly attempting to do. But we regard our board to be the 
delegate of the "other component"-the Commission itself. The Appeal 
Board in employing the "other component" language was not addressing a 
situation where, as here, the action ordering the hearing was in furtherance of 
achieving the results clearly mandated in the construction permit notice of 
hearing-protection of the health and safety of the public. 

The staff cites National Bureau of Standards, 2 AEC 323-24 (1963). This 
. case does not discuss jurisdiction at all. In that case the presiding officer's 
"observations" as to the desirability of holding a further hearing prior to the 
issuance of the operating license were deemed by the Commission not to be a 
condition or qualification affecting the validity of the provisional construc­
tion permit. In fact, the Commission refused to grant the staffs petition to 
review the aspects of the presiding officer's decision relating to his order for a 
further hearing. The Commission instead elected to have the presiding officer 
consider reopening the construction permit proceeding to hear the unresolved 
issues. National Bureau of Standards is a rudimentary and summary form of 
early Atomic Energy Commission memorandum and order. It is ill-suited to 
provide guidance in the subtle and complex issue of licensing board 
jurisdiction. 

However, we may not so easily dispose of the Commission's holding in 
Florida Power and Light Company, (Turkey Point Nuclear Generating Plant, 
Units 3 and 4) 4 AEC 9 (1967). There the licensing board conditioned the 
construction permit to require subsequent meteorological monitoring and 
other information to be considered at a later hearing. As quoted by the staffin 
its brief, the Commission stated: 

... the Commission has not delegated to atomic safety and licensing 
boards the authority to direct the holding of hearings following the 
issuance of a construction permit. 

Id. at 15. 
We were not aware of Turkey Point when we conditioned the Shearon Harris 
permit. If we had been, we would have discussed our reasons for asserting 
jurisdiction because we concede that the cited language fairly raises questions 
about our authority. We appreciate the opportunity to do so now. 
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The language relied upon by the staff in Turkey Point is dicta. No other 
part of the decision refers to the board's jurisdiction. The case actually turned 
upon a finding by the Commission that the matter does nto involve a 
substantial safety problem; that the information can be developed during 
remanded construction permit proceedings while the provisional construction 
permit remains in force. The Commission in Turkey Point clearly expressed 
the desire to adjudicate as much of the unresolved factual issue as possible 
during the construction permit proceeding rather than deferring matters 
unnecessarily to the operating license stage. [d. p. 17.' We would prefer to do. 
this too, but, as we stated, this option was not practical in the Shearon Harris 
proceeding. 

, The staff has identified the foundation for our jurisdiction in this 
proceeding. We are bound by the notice of hearing on the application for 
construction permits.2 By extension and by regulation we must also apply the 
standards of Section SO.35(a) and Section 2.104(b)(l)(i). The staffis correct in 
stating that the Commission did not enlarge upon the notice of hearing in its 
remand order, nor did we request an enlargement. We have no more authority 
than do other licensing boards in usual construction permit proceedings. Staff 
brief, p. 14. 

The staff hypothesizes that the board relied upon the common language in 
Section 2.104(b)(1)(d) and Section SO.3S(a)(4)(ii) as support for our asserted 
jurisdiction. Staff brief, p. 16. This was not the case. 

The question under Section SO.3S(a)(4)(ii) is whether, 

" ... taking into consideration the site criteria contained in Part 100 of this 
chapter, the proposed facility can be constructed and operated at the 
proposed location without undue risk to the health and safety of the 
public." [Emphasis added.] 

The notice of hearing also references Part 100 in this particular. We read 
Section SO.35(a)(4)(ii) to permit an inquiry into facility operation but only to 
the extent that the site criteria are met. Therefore we believed that the "can be 
... operated" language of Section SO.35(a)(4)(ii) probably does not grant 
authority to the board to inquire generally, as we have, into applicant's 

I In Florida Power Corporation (Crystal River Unit 3 Nuclear Generating Station), 5 AEC 
318 (1970) the licensing board (at 5 NRC 173) qualified its order by recommending that the 
Commission condition the permit to require a later hearing on a safety issue. The Commission 
granted exceptions on the grounds there was no basis nor need to direct a future hearing. 5 AECat 
322. The Commission ruled that it could order a public hearing on the operating license 
application if it found that one was desirable or if an interested member ofthe public requests one. 
Id. There is a superficial similarity between Crystal River and this proceeding. Crystal River is 
cited by the staff in another context. However Crystal River does not discuss jurisdiction of a CP 
board to order a hearing based upon a considered conclusion that the public interest requires one. 

237 Federal Register 20,344, September 29, 1972. 
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management capability. Nor is there any other language of Section SO.3S(a) 
expressly permitting such an inquiry. 

, We found our basic grant to authority to consider the question of 
management capability and technical qualifications to operate Shearon 
Harris to rest in the general provisions of Section SO.3S(a)(3) and (4)(iP and 
the implementing, provisions of Section SO.34(a)(6). How the analysis goes 
from Section SO.3S(a) to Section SO.34(a) is well explained by the Appeal 
Board in Gulf States Utilities Company (River Bend Station, Units 1 and 2) 
ALAB-444, 6 NRC 760, 776-78 (1977) where we learn: 

Whether every one of the first three of these findings [Sec. SO.35(a)(I)(2) 
and (3)] will be possible in a given case obviously will depend in large 
measure upon whether the applicant has furnished the information 
explicitly required by other 'provisions of 10 CFR Part SO-such as 
Section 50.34(a) which specifies what must be set forth in the PSAR 
submitted as part of the permit application (see p. 765, supra). Ifit has not 
been supplied, the findings cannot be made. [Citation omitted] If it has 
been supplied, the Licensing Board's task becomes one of determining 
whether, on the basis of the totality of the record before it (which will 
include not merely the revelations in the application itself but, as well, all 
other information elicited either during the prehearing review or in the 
course of the hearing itself), the [Section SO.35(a)(4)] finding can be made. 
Stated otherwise, in the last analysis whether the absence of information 
not explicitly required to be supplied at the construction' permit stage will 
stand in. the way of permit issuance authorization hinges upon the ability 
of the licensing board to find, without more than has been placed before it, 
the existence of reasonable assurance both (a) that there will be 'a 
satisfactory resoiution of the outstanding safety questions prior to 
operation of the facility, and (b) that that operation will not present undue 
risk to the public health and safety. [Footnotes omitted; emphasis in 
original] 

Id. at 777-78. 
It was by this reasoning that we arrived at the conclusion that, before the 

Licensing Board can make the favorable finding 'required under Section 
SO.3S(a)(4)(i), applicant must include in its preliminary safety analysis report 
the information required under Section SO.34(a)(6); i.e. a preliminary plan for 

J Section 50.35(a) provides that the Commission may issue a construction permit if it finds, 
Inter alia that: (3) safety features of components, if any, which require research and development 
have'been described by the applicant and the applicant has identified, and there will be conducted, 
a research and development program reasonably designed to resolve any safety questions 
associated with such features or components; and that (4) on the basis of the foregoing, there is 
reasonable assurance that, (i) such safety questions will be satisfactorily resolved at or before the 

. latest date stated in the application for completion of construction of the proposed facility, •••• 
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the -applicant's organization, training of personnel, and conduct of 
operations. 

The next step in our analysis was to consider whether the board is 
authorized under Section 50.35(a)(3) and (4) as implemented by Section 

- 50.34(a)(6), to make a thorough inquiry into applicant's management 
capability and technical qualifications to operate Shearon Harris. The Board 
originally thought so when we submitted such question to the staff before the 
hearing and when we received the responding testimony. Any doubts that we 
were authorized to conduct an inquiry in such depth were removed in ALAS-
490 when the appeal board in this proceeding indicated in very certain terms 

. that the Licensing Board had not explored the issue sufficiently. 8 NRC 234, 
243. By remanding the matter, the Commission implicitly agreed with the 
Licensing Board and the Appeal Board that management capability and 
technical qualifications to operate the facility were appropriate issues to be 
heard in a construction permit proceeding. 8 NRC 293-94. -

We do not believe that it reasonably can be disputed that the law of this 
case and the law of the Commission is that the details of an applicant's ability 
and technical qualifications to operate the proposed facility may be 
considered under Sections 2.104(b)(I)(i), 50.35(a) and 50.34(a). This is true no 
matter how many cases the staff can cite to the effect that the standard is 
limited to whether the plant "can be" operated without undue risk. Brief 16-
18. ' 

We believe the-staff misreads Section 50.35(a)(4). As we stated above, we 
have not relied upon subpart 4(ii), ("can be ... operated") because it is relevant 
only to Part 100 considerations. p. 110, supra. The staff erroneously applies 
the "can be" standard to this case. 

The Appeal Board and the Commission, having determined that 
management capability and technical qualifications are properly considered 
in a construction permit proceeding, it necessarily follows that this board, by 
virtue of the notice of hearing, is the Commission's delegate on the issue. This 
is so, not only for the purpose of hearing and deciding the issue, but for 
ordering any appropriate license condition. This is what we believe to be the 
essence of the issue; it is a question of remedy, not jurisdiction. As tpe 
Commission's delegate we have whatever jurisdiction to order appropriate 
remedies the Commission itself has, unless Commission rule or regulation 
otherwise limits that delegation. It does not. 

Section 183 of the amended Atomic Energy Act authorizes the 
Commission to condition licenses as it may prescribe by rule or regulation. 
Similarly, Section 1 05( c)(6) of the Act permits the Commission in an antitrust 

,proceeding to issue a ". . . license with such conditions as it deems 
appropriate." The similarity between the Commission's authority to condi­
tion licenses under Section 105 (c) and under Section 183 of the Act is 
significant because of the parallel Appeal Board discussion oflicensing board 

112 



jurisdiction in South Texas, supra. Tqere the Appeal Board observed that, in 
no respect (present in that case) does an antitrust review stand on a different 
footing than a safety review. Both antitrust and safety. reviews are conducted 
in connection with the adjudication of a construction permit. Id. 5 NRC at 
592-93. A licensing board's authority to impose remedies in health, safety, and 
environmental proceedings differs in no way that we can discern from an 
antitrust licensing board's respective authority. The statutes and South Texas 
indicate that the Commission's conditioning power is the same and that the 
Licensing Board's delegated authority is parallel. 

Antitrust decisions have been very instructive concerning the jurisdiction 
of licensing boards to impose conditions. In Consumers Power Company 
(Midland Plant, Units 1 and 2), ALAB-450, 6 NRC 887 1099 (1977) the 
Appeal Board remanded that antitrust matter to the Licensing Board to 
consiOer licensing conditions. The licensing board was instructed: 

In fashioning a remedy, we offer the Licensing Board one further caution. 
We believe that no type of license condition [examples omitted] is 
necessarily foreclosed as a possible form of relief. 

Id. . 
The Appeal Board in .the Toledo Edison Company, et al. (Davis Besse 

Nuclear Power Station, Units 1, 2 and 3) ALAB-560 10 NRC 265, put into 
effect the earlier teaching of Midland when it approved board antitrust license 
conditions imposed by the Licensing Board. Id., pp. 42 et seq. n. 60. 

The Appeal Board in the Toledo Edison Company, et al. (Davis Besse 
Nuclear Power Station, Units 1, 2 and 3) ALAB-560 10 NRC 288, put into 
effect the earlier teaching of Midland when it approved broad antitrust license 
conditions iinposed by the Licensing Board. Id., pp. 42 et seq. n. 60. 

The authority of licensing boards to condition construction permits does 
not stop at the door of the operating license. The Davis Besse, supra, Appeal 
Board appro~ed and, in fact, broadened conditions which will continuously 
affect the operation of the five plants involved in that proceeding. Id. 

Even closer to our situation, in Arkansas Power and Light Company 
(Arkansas Nuclear One, Unit 2), ALAB-94, 6 AEC 25, 28, 29 (1973), the 
Appeal Board affirmed a decision by a construction permit licensing board 

·placing upon the construction permit an environmental condition (effluent 
. restrictions) upon the operation of the facility.4 

There is a very practical reason why the delegation of authority to licensing 
boards to fashion relief has not been and should not be restricted more than 

4 The staff cited Arkansas One in support of Crystal River, supra, to the effect that a licensing 
board may not require a hearing before the issuance of an operating license. Staff Brief, p. 17. We 
can find no such support in Arkansas One. There the Licensing Board recognized, as we do, that 
there is no mandatory operating license hearing. 6 AEC at 26. Indeed, that is why we ordered one. 
The Appeal Board did not have before it the question oflicensing board jurisdiction to proceed as 
we have. 
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would further the purposes of the statute. It is impossible in advance to predict 
and to provide for the infinite combinations of factual problems and their 
solutions. Licensing boards must have the authority to solve identified 
problems or the hearing process becomes pointless. The Commission 
recognizes the need for a broad delegation of authority to presiding officers 
conducting hearings. Pursuant to Section 2.718(1), presiding officers have the 
power to take any action consistent with the Atomic Energy Act, Chapter 1 of 
Title 10, and sections 551-558 of the Administrative Procedure Act. The 
delegation under the Administrative Procedure Act embraces virtually every 
power'possessed by the Commission itself in the conduct of administrative 
procedures. ' 

Having satisfied ourselves that the Commission delegated to us the 
authority to fashion whatever relief is required to further the purposes of the 
statute, the notice of hearing, and Section 50.35(a), we considered our 
options. 

We had doubts about the adequacy of applicant's showing required under 
Section 50.34(a)(6) for the reasons we explain in the supplemental initial 
decision.' 10 NRC at 96, 97, paragraphs Nos. 197-200. It would have been 
neater to retain jurisdiction as a construction permit licensing board to resolve 
our doubts later on a'reopened record. But these doubts are not precisely 
quantifiable and we did not believe that they were sufficient to disturb the 
conclusion'of the initial decision (Paragraph No. 197, 7 NRC at 143) that the 
four requirements of Section 50.35(a) had been met. We recognize that there is 
some inconsistency in finding that doubts persist under Section 50.34(a)(6)S 
but that Section 50.35(a) standards have been met, but that is how we viewed 
the state of the record. It was balanced between perhaps suspending the 
construction permit (because our Section 50.35(a) findings were invalid) or 
moving on to a more practical and equitable solution. 

Among the remedies we considered was a condition which would require 
the applicant to produce a better preliminary plan for the organization, 
training of personnel and conduct of operations as required under Section 
50.34(a)(6). This was strongly opposed by applicant and the staff. We didn't 
think much of the idea either as we explained in Paragraph No. 200, (10 NRC 
97). The condition we imposed was easier for the applicant to meet and was 
better suited to determine ,whether there would be reasonable assurance that 
this safety ,question has been or will have been resolved within the time 

S The staff misunderstood our Paragraph No. 198, 10 NRC 97. As a result, it has miscited the 
finding opposite to its intended meaning. Staff brief, p. 18. In Paragraph No. 198 we stated " ... 
the remedy might have been to suspend the construction permit until the requirements of Section 
50.34(a) (6) have been complied with." This is nor the same as saying that the section has been 
satisfied. Our very next paragraph, No. 199. explains that doubts remain, a~d we go on to say that 
licensee still has the burden to address them. 
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framework required under Section 50.35(a)(4). 
But what is equally important is that the condition we imposed avoids an 

absurd result; one which certainly was not intended in the Commission's 
delegation to us. 

Here there is a statutorily authorized licensing board; two members of 
which have technical nuclear expertise. The board was charged by the notice 
of hearing and by law to act impartially in the public interest. It had the benefit 
of an extensive evidentiary record. We did not believe it was carefully 
considered Commission law that this board could not under any circumstance 
have the delegated authority to find under Section 2.104(a) that a hearing on 
the operating license is required in the public interest. Virtually any person 
demonstrating interest, residing, say 50 miles from the facility, can request 
and be granted the very hearing we have ordered. Section 2.714. 

Conclusion and Summary 

We have reviewed our original position and have inquired further into the 
question of board jurisdiction. We still believe that we have the authority to 
order an operating licens"e hearing. The relief we order is closely related to the 
problem to be solved. The situation requiring the remedy was one properly 
cognizable ·under the Act, regulations and notice of hearing. The Commission 
has granted licensing boards broad authority to act as its delegates in 
furtherance of statutory purposes. Antitrust cases are go.od examples of this 
broad grant. Licensing boards in radiological health and safety proceedings 
require no less jurisdiction than do antitrust boards. There is· no regulation 
denying boards the authority to order the relief required to protect the health 
and safety of the public. The only argument against the existence of 
jurisdiction is the dicta in Turkey Point, supra, and the NRC practice where 
presiding offic.ers have not ordered hearings to be held after their jurisdiction 
termina.tes. 

We don't believe that either Turkey Point or traditional practice reflects 
the controlling law because the facts ofthis case are different in that there is no 
other practical remedy for the unresolved safety issue in this case. However, 
even if Turkey Point does reflect the status of Commission policy, the Appeal 
Board or the Commission should, by decision, change its policy to meet the 
modern requirements of the NRC's mission to serve the public. The 
~ommission noted this need in its mandate to licensing boards in its 
Suspension of 10 CFR Section 2.764 and Statement of Policy on Conduct of 
Adjudicatory Proceedings, (November 5, 1979): "In reaching their decisions: 
the Boards should interpret existing regulations and regulatory policies with 
due consideration to the implications for these regulations and policies of the 
Three Mile Island accident." [d. p. 4. 

115 



Dated at Bethesda, Maryland 
this 14th day of January, 1980. 
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In this pr<?ceeding involving a proposed spent fuel pool expansion, the 
Licensing Board issues a prehearing order: (l) ruling on various petitions to 
intervene and the admissibility of contentions raised by the petitioners; and (2) 
establishing a hearing schedule. The Board defers ruling on a contention 
questioning need for power, pending the receipt of briefs on whether the 
National Environmental Policy Act of 1969 (NEPA) requires or allows the 
consideration of such a contention in this proce~ding. 

ORDER FOLLOWING SPECIAL PREHEARING CONFERENCE 

On December 5, 1979, a special prehearing conference was held, beginning 
at 9:30 a.m. at the Holiday Inn, U.S. 131 South, Petoskey, Michigan, 
pursuant to 10 CFR 2. 741a, in this proceeding involving a proposed spent fuel 
pool expansion. A notice of this conference had been sent to all participants 
on October 11, 1979, which set the conference for November 14, 1979. The 
Order was published on October 18, 1979 at 44 Fed. Reg. 6179-6180. 
Subsequently, by Order of the Board dated November 5, 1979, the special 
prehearing conference was rescheduled to December 5, 1979 at the request of 
the parties. That Order was published on November 9, 1979 at 44 Fed. Reg. 
65226. . 

As stated in those Orders, and as set forth in 10 CFR 2. 751a, the purpose of 
the conference was to consider all intervention petitions, discuss specific issues 
to be considered at the evidentiary hearing, and establish a schedule for 
further action in the proceedirig. The Orders also indicated that an 
opportunity would be afforded to members of the public who are not parties 
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to the proceeding to make oral limited appearance statements. All non-parties 
who requested were permitted to make limited appearance statements. The 
Board heard twelve statements during the morning session and ten during the 
evening session that was convened solely for the purpose of hearing limited 
appearance statements. 

On July 23, 1979, the N.R.C. had published a Notice of the Proposed 
Issuance of the Amendment to the Operating License in the Federal Register 
(44 Fed. Reg. 43126) providing that any person whose interest might be 
affected by the proceeding might file a request for a hearing in the form of a 
petition for leave to intervene pursuant to 10 CFR 2.714 by August 22, 1979. 
By that date petitions to intervene had been received from 24 residents of 
commtTnities surrounding the facility (joint petitioners), John A. Leithauser 
on his own behalf and as attorney for Northwest Coalition, and John O'Neill, 
II. By Memorandum and Order dated September 25, 1979, the Board 
discussed deficiencies in certain of the petitions; provisionally granted the 
petitions to intervene of the 24 joint petitioners and John O'Neill, II; directed 
that Mr. Leithauser amend his petition no later than 15 days prior to the 
special prehearing conference in order to cure deficiencies in his petition; 
directed the petitioners, licensee, and staff to consult with each other prior to 
the pre hearing conference to arrive at some agreement with regard to 
deficiencies in the petitions and to frame contentions; and directed each 
petitioner to file a supplement to the petition no later than 15 days prior to the 
prehearing conference which would include a list of specific contentions. 

The Intervention Petitions 

Pursuant to the Order ~ the licensee's attorneys and staff attorneys met with 
an attorney representing some of the 24 joint petitioners and with John 
O'Neill, II, actingpro se. Apparently, by the time ofthe conference, only 3 or 4 
of the original 24 signers of the joint petition, Christa- Maria, Joanne Biers, 
Jim Mills, and possibly Barbara Goodwin, remained in this proceeding and 
chose to be represented by the firm of Sheldon, Harmon, and Weiss (see Tr. 9, 
58-59). The others are involved only to the extent of offering limited 
appearance statements. The remaining 3 or 4 joing petitioners will c~ntinue to 
be designated as "Christa-Maria," the first of the joint petitioners to retain 
legal representation and in whose name the pleadings were filed. 

Christa-Maria and John O'Neill submitted contentions within the time 
prescribed by the Board's Order and 10 CFR 2.714(b). As a result of their 
consultations, the NRC staff, Christa-Maria and the licensee entered into a 
stipUlation dated November 26, 1979, in which Christa-Maria restated 
Contentions 2 and 3, which the staff and licensee agreed met the procedural 

. requirements for admission in proceeding. Contention 4 was withdrawn by 
Christa-Maria under an'agreement by the 'staff and licensee notto object on 
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the grounds of untimeliness to the refiling of a contention based upon matters 
raised in that withdrawn contention before the close ofthe time for discovery. 
The stipulation withdrew Contentions 5 and 6, concerning the storage of spent 
fuel after the expiration of the operating license, subject to their reassertion if 
the Commission's gene.ric rulemaking proceeding (44 Fed. Reg. 61372) 
determines, prior to the conclusion of this proceeding, that on-site storage of 
spent fuel will be necessary after the expiration of the operating license. 
Christa:.Maria also restated Contentions 1, 7, 8, and 9, the admissibility of 
which were contested by the staff and licensee. The Board admitted the 
stipulation (Tr. 70.) 

In view of the Board's provisional granting ofthe petition forintervention 
in its Memorandum and Order of September 25, 1.979, subject··to the 
acceptance of an admissible contention, the Board's approval of the 
stipulation admitting Contentions 2 .and 3, and the Board's admission of. 
certain of the contested contentions (discussed below), the Christa-Maria 
intervention is granted. 

John O'Neill's intervention was not opposed by the staff, was agreed to in 
the licensee's response to his petition only if his partici"pation were 
consolidated with the other intervenors, and was provisionally accepted by 
the Board in its September 25, 1979 Order, subject to his clarifying at the time 
of the conference his connection with a geographic zone of interest. The Board 
indicated that it would rule on consolidating his petition after hearing 
arguments at the conference. At the conference (Tr. 68-69), Mr. O'Neill 
satisfied the parties and the Board of his standing to intervene. In view of our 
acceptance of his standing and of the admission of certain of his contentions 
(discussed below) we grant Mr. O'Neill's intervention. Furthermore, because 
the Board is persuaded that Mr. O'Neill has valuable contributions to make to 
this proceeding in his own right, we do not order him consolidated with the 
Christa-Maria intervention. In the future, if Mr. O'Neill desires to be 
consolidated with Christa-Maria for purposes of discovery and/ or the 
evidentiary hearing, we will entertain a motion by him to that end. 

As discussed in the Board's September 25, 1979 Order, Mr. Leithauser's 
petition on behalf of himself and the Northwest Coalition was deficient in 
failing to disclose an interest that would be affected by any specific aspect of 
the proceeding, and on behalf of the Northwest Coalition was also deficient 
for a number of other reasons. Mr. Leithauser was given until no later than 15 
days prior to the special prehearing conference to cure the deficiencies and to 
file his contentions. Until the prehearing conference, no further word was 
heard from him. Moreover, at the conference (Tr. 59-68) it was disclosed that 
Mr. Leithauser had failed to comply with the Board's Order requiring him to 
consult with the staff and licensee with regard to his standing and contentions, 
and did not yet have his contentions in legible form. Mr. Leithauser indicated 
that he had failed to present his contentions in timely fashion because he had 
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moved his office and home in the past two months, had taxed his financial 
resources in beginning this proceeding which had resulted in his phone's being 
disconnected and had not even had time to read the mail emanating from the 
proceeding. (Tr. 65.) Mr. Leithauser agreed with the Board's suggestion (Tr. 
62) that it might be more advantageous for him to consolidate with Christa­
Maria but submitted that his financial condition did not allow him to retain 
counsel. Mr~ Leithauser was excluded from the proceeding (Tr. 66) and 
informed that he could request to be admitted in the future as a matter of the 
Board's discretion but would have to comply with the requirements of the 
regulations, including showing good cause for the late filing of an acceptable 
petition and acceptable contentions, and for his non-compliance with the 
prior order of the Board requiring him to justify his standing. 

Subsequent to the conclusion of the special prehearing conference, Mr. 
Leithauser submitted a "Belated Motion for Leave to File Pleading Out of 
Time," a letter addressed to the NRC Commissioners regarding his status to 
inte"rvene, and his contentions. His motion gave as reasons for accepting the 
late filings, his inability to meet the prehearing conference schedules because 
of his heavy personal schedules occasioned by his moving his home and offices 
which entailed numerous mechanical tasks and being in the employ of others; 
his assertion that motions filed out of time are not prohibited by the NRC 
regulations; his complete lack of acquaintance with NRC rules, regulations 
and practices; the fact that his filings would not interfere with the completion 
of the SER and EIA; his anticipation of having no difficulty in meeting the 
discovery schedule approved by the Board at the conference (see schedule, 
infra),' his raising of issues as yet unspoken to; and his assertion that the grant 
of the motion would not prejudice any party to the proceeding. 

Mr. Leithauser's letter regarding his standing to intervene indicated that 
he maintains a personal residence within 30 miles of the facility, which would 
justify his individual standing to intervene. However, his standing to intervene 
on behalf of the organization he refers to as the "Northwest Coalition," a 
claimed coalition of two or three primary organizations, is less supportable. In 
"these organizations, only one other individual, Ronald Beyer, is named, and 
Mr. Leithauser relies solely upon his own residence, his own authorization to 
represent the coalition, and his own representations as to the interests ofthese 
organizations in this proceeding, to support the coalition's intervention. 

Be that as it may, we need not decide whether the coalition has standing to 
intervene and be represented by Mr. Leithauser. Because the coalition's stated 
interest in the proceeding (Leithauser letter, dated December I~, 1979) is that 
its members reside near the facility, as does Mr. Leithauser, and because a 
single set of contentions was submitted on his own and the organization's 
behalf, Mr. Leithauser's representation of the organization would add 
nothing' to his personal intervention. Furthermore, notwithstanding a 
resolution of the issue of standing favorable to Mr. Leithauser, the Board 
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exercises its discretion, on balancing the five factors set forth in 10 CFR 
2.714(a)(l), to not permit Mr. Leithauser's intervention either on behalf of 
himself or the coalition. Moreover, the Board notes that none of his 
contentions appear admissible so as to afford a basis for the intervention, with 
the possible exception of Contention Xd, which suggests a determination of 
the need for power, a matter on which the Board has requested further briefing 
(see discussion bf O'Neill Contention VIII, infra). Even ifthat contention were 
admissible, it was previously raised by inte~enor O'Neill and should not 
afford the sole basis for the separate interyention of Mr. Leithauser. 

As good cause for his late filings, petitioner relies upon his personal and 
financial predicament which required his heavy work schedule. While this 
situation might constitute good cause for requesting interim relief and 
perhaps excuse some tardiness in his individual filings, it does not constitute 
good cause for his failure to read his mail (Tr. 65) and, on behalf of the 
Northwest Coalition, his failure to delegate his obligations in this proceeding 
to some other member. Consequently, although we do find that some good 
cause exists for his failing, on his own behalf, to meet the time limits imposed 
by the Board's September 25, 1979 Order and 10 CFR 2.714, that good cause 
'is somewhat counterbalanced by his inexcusable failure to communicate with 
the Board or parties (as directed in the Board's September 25, 1979 Order) 
'during the two-and-a-half month period between the issuance of the Order 
and the prehearing conference. With regard to the late filings of the Northwest 
Coalition, we determine that no good cause exists for a coalition of 
organizations to have permitted the personal predicament of one member of 
its constituent organizations to result in a total disregard of the Board's Order 
and N.R.C. regulations. 

In reviewing petitioner's contentions to determine whether other means 
are available to protect his (and the Northwest Coalition's) interests, the 
Board finds that, not only are other means available, but that only means 
other than this proceeding are appropriate for protecting petitioner from the 
perceived harm. 'Contentions I, II, and Xa concern the long-term storage of 
spent fuel that is an issue before the Commission in its proposed rule making 
[44 Fed. Reg. 61372 (Oct. 25, 1979)] and cannot be considered in this 
proceeding. Contentions III, IV, V, Vi, and VII contain allegations and past 
instances of administrative, technical, and financial insufficiencies on the part 
of the licensee that are unrelated'to the proposed fuel. pool expansion and 
should properly be the subject of a show cause proceeding initiated under 10 
CFR 2.202 and 2.206 rather than this license amendment proceeding. 
Similarly, Contention VIII alleges a safety hazard due to a design deficiency in 
the reactor which should also be the subject of a show cause proceeding, rather 
than a contention in this spent fuel pool expansion proceeding. Contention IX 
relates to the licensee's emergency plan, which is covered by Appendix E to 10 
CFR Part 50, and is the subject of the Commission's proposed rulemaking, 
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the advance notice of which was published at 44 Fed. Reg. 41483 (July 17, 
1979). The Commission's rulemaking proceeding would be the proper forum 
to question the adequacy of the emergency planning requirements. Conten­
tion XI is not a contention by itself; it merely incorporates all of the other 
contentions by reference and cannot be considered in any forum. Only 
Contention X relating to the need for power might afford the basis for an 
admissible contention (see the Board's discussion of O'Neill's Contention VIII 
and its request for further briefing on that contention, infra). Consequently, 
Mr. Leithauser's intervention is not only unnecessary to protect his and the 
Coalition's interest as expressed in his contentions, but, on the whole, 
improper. If the Board determines that the issue of the need for power can be 
heard, Mr. O'Neill's handling of that issue ShOlild obviate the need to permit 
Mr. Leithauser's intervention for that sole issue. 

Nor can the Board find that petitioner's participation could reasonably be 
expected to assist in the development of a sound record in this proceediIig in 
light of what we perceive to be a lack of relevance in his contentiqns and there 
being no indication that he possesses any special expertise that might 
otherwise assist us. With regard to direct participation, Mr. Leithauser could 
hope, at best, to assist in the Commission's rule making proceedings on waste 
storage and emergency planning or in show cause proceedings relating to the 
alleged lack of the licensee's competence or safety hazards in the reactor 
design. Any assistance that Mr. Leithauser could render to the development of 
a sound record in this proceeding could best be offered through his assistance 
to the admitted intervenors (which Mr. Leithauser came close to admittiIlg, 
Tr. 62) and by limited appearance statements to the Board. 

Furthermore, notwithstanding the apparent failure of his contentions to 
raise an admissible issue (with a possible exception of the need-for-power 
issue raised by O'Neill's Contention VIII), all of the broad areas of concern 
expressed in Mr. Leithauser's contentions have been raised in the admitted 
and non-admitted contentions of the other intervenors: Leithauser's Conten­
tion I, II, and Xa, relating to long-term waste storage, were covered by 
Christa-Maria Contentions 1;' 5, and 6 and O'Neill's Contention I; 
Leithauser's Contentions III, IV, V, VI, and VII, relating to alleged past· 
mismanagement and incompetence, were covered by O'Neill's Contention 
VII; Leithauser's Contention VIII, relating to a loss-of-water accident, was 
covered in O'Neill's Contention liE; Leithauser's Contention IX, relating to 
emergency plans, was covered by Christa-Maria's Contention 9; Leithauser's 
Contention X, relating to "grandfather" exemptions, plant safety, and need 
for power, was covered by O'Neill's Contentions VI, VII, 'and VIII. 

Finally, in view of the current deficiencies in his contentions, failing to 
exclude Mr. Leithauser at this juncture would result in delaying the 
proceeding because further efforts would have to be made to attempt to 
fashion admissible issues from his inadmissible contentions. However, as 
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demonstrated above, any admissible issues that might be fashioned at" a 
prospective future conference would probably not broaden the issues, but 
would duplicate issues already raised by the other intervenors who have 
covered the general topics raised in Mr." Leithauser's unacceptable conten-
tions. " 

In summary, while some good cause exists from Mr. Leithauser's having 
failed to file in timely fashion (a"nd he would not be broadening the issues but 
merely duplicating them), the other factors that must be considered in 
determining whether to exercise the Board's discretion to admit him, weigh 
heavily against him. In addition, while not taken into account In balancing the 
5 factors listed in 10 CFR 2.714(a) (1), Mr. Leithauser's demonstrated 
inability to focus his attention on this proceeding and his lack of financial 
resources make it unlikely that he could make a positive contribution to the 
proceeding-they suggest even further delay in the future. Consequently, Mr. 
Leithauser's petition for leave to intervene is denied. As provided by 10 CFR 
2.714a, Mr. Leithauser may appeal this ruling to the Atomic Safety and 
Licensing Appeal Board within 10 days of service of this Order. 

We note the October 1, 1979, Memorandum of the Appeal Board in 
Houston Lighting and Power Company (AlIens Creek Nuclear Generating 
Station, Unit 1), ALAB-565, 10 NRC 521, suggesting that the Licensing 
Board allow argument on contentions before disallowing them. Here, 
however, unlike Aliens" Creek, we have not reviewed Mr. Leithauser's 
contentions to determine, on the basis of full argument, whether each of the 
issues raised is admissible. We have considered his contentions as a whole only 
to determine the threshold question of whether, in light of the nature of what 
he has presented to the Board, his intervention should be granted as a matter 
of the Board's discretion. Considering that the subject matter raised in his 
contentions has adequately been covered in the contentions presented by the 
admitted intervenors, which were argued at length at the prehearing 
conference, and that evaluating the factors listed in 10 CFR 2.714(a)(I) by 
viewing his contentions as a whole weighs heavily against permitting his 
intervention, we see no need to further delay this proceeding to schedule a 
second prehearing conference to argue Mr. Leithauser's late-filed conten­
tions. In fact, Mr. Leithauser's lack of opportunity to fully defend his 
contentions was o~casioned, not only by his failure to meet the prescribed 
deadline for submission of his contentions of 15 days prior to the conference, 
but by his not having those contentions at the conference itself where they 
could have been discussed (Tr. 61-62). 

We now turn to a discussion of the" specific contentions raised by the 
admitted intervenors. 

Christa-Maria's Contentions 
Contention 1 seeks to delay the expansion of the spent fuel pool until the 
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Commission has completed its "waste confidence" rulemaking proceedings 
and, if those proceedings determine that there is no reasonable assurance that 
facilities for off-site storage or permanent disposal ~f the spent fuel will be 
available before the expiration of the operating license, requests that the 
procedures to be established by the Commission under the waste confidence 
proceedings be followed to determine whether the spent fuel can be safely 
stored at this site. As clarified by Christa-Maria's counsel at the hearing (Tr. 
74), the contention does not seek a delay of the hearing, but only of the 
issuance of the license amendment after all of the other factual issues have 
been heard. 

Nevertheless, the granting or denial of the .license amendment application 
is part of an individual facility licensing proceeding, which the Commission 
has ordered must continue without considering the issues involved in the 
rule making [44 Fed. Reg. 61372, 61373 (Oct. 25, 1979)]. Only a further order 
by the Commission can ·alter this procedure. Treating lhe "contention" as a 
motion °to delay the issuance of the license amendment, the Board denies it, 
without prejudice to Christa-Maria's resubmitting a formal motion .at the 
conclusion of the hearing. We note the timely submission of the accom­
panying request that whatever procedures are established by the Commission 
to determine the safety of long-term on-site storage be applied to this facility. 

Contentions 2 and 3 were admitted pursuant to stipulation and the Board's 
admission of the stipulation (Tr. 70 ). 

Contention 4 was withdrawn under the stipulation approved by the Board, 
subject to being re-asserted as a new contention within the same subject matter 
parameters before the close of discovery without objection as to lack of 
timeliness. 

Contentions 5 and 6, concerning the effects of storing spent fuel at the site 
after the operating license has expired, were withdrawn under the stipulation 
subject to Christa-Maria's reservation of the right to re-file those contentions 
if the Commission determines in its generic rule making proceeding, prior to 
the conclusion of this proceeding, that on-site storage will be necessary after 
the expiration of the operating license. The staff and licensee reserved their 
right to take a position regarding the appropriateness of any such contention 
at the time it is filed. 0 

Contention 7, relating to the release of radiation to the atmosphere 
through the containment ventilation system, was withdrawn at the hearing 
(Tr. 83-84), subject to being resubmitted with more specificity after discovery, 
under the same agreement as Contention 4, i.e., without the licensee or staff 
interposing an objection on the grounds of lack of timeliness. 
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Contention 8 requires the NRC to consider the conseq,!-ence of a Class 9 
accident on the prospective increase in the amount of radioactive spent fuel to 
be stored at the plant on the grounds that the occurrence at Three Mile Island 
No.2 established the credibility of a Class 9 accident. The staff'and licensee 
object to the consideration of a Class 9 accident as contrary to Commission 
policy, absent a substantial showing that special circumstances make a 
particular Class 9 accident more likely to occur at this facility. The licensee 
also denies that what occurred at Three Mile Island was a Class 9 accident and 
further asserts that, whether or not it was, Christa-Maria has failed to 
demonstrate the requisite nexus between the general allegations contained in 
Contention 8 and this licensing action. (Tr. 85-88.) In response, while still 
maintaining that the staff must consider all Class 9 accidents in each 
proceeding, counsel for Christa-Maria asserts' as the nexus between a TMI­
type accident and this proceeding, the lack of access to the containment at 
TMI because of radioactive contamination, and the consequences of not 
having access to the containment at this plant where the spent fuel pool is 
inside the containment. . 

We agree with the staff and licensee that even after three Mile Island the 
Board must adhere to Commission policy of not considering Class 9 accidents 
in a particular proceeding unless some special/showing is made of why a 
certain kind of Class 9 accident would be more likely at the facility in question. 
As wr,itten, Contention 8 violates Commission policy against considering 
Class 9 accidents in general as expressed in the proposed annex to 10 CFR 
Part 50, Appendix D [36 Fed. Reg. 22851 (Dec. 1, 1971)], is to~ broad to 
define the scope of the matters to be considered in litigation, and fails to 
establish the necessary connection (nexus) between the allegations and the 
proposed license amendment. (see Offshore Power Systems (Floating Nuclear 
Power Plants), ALAB-489, 8 NRC 194 (1978), affirmed CLI-79-9, 10 NRC 
257 (Sept. 14, 1979). 

However, counsel for Chirsta-Maria did raise a particular issue (Tr. 91-92) 
regarding the possibility of a TMI -type accident which would prevent entry to 
the contaiment to fully maintain the spent fuel pool, which the Board itself 
indicated (Tr. 162) should be addressed in this proceeding when O'Neill's 
Contention IIE-2 was discussed. Accordingly, the Board denies Contention 8 
as written, but admits Christa-Maria's Contention 8 and O'Neill's Contention 
IIE-2, re-written by the Board as follows: 

The occurrence of an accident similar to. TMI-2 which would prevent 
ingress to the containment building for an extended period of time would 
render it impossible to maintain the expanded spent fuel pool in a safe 
condition and would result in a significantly greater risk to the public 
health and safety tJtan would be the case if the increased storage were not 
allowed. . 

125 



In view of the Board's acceptance of this restated contention which duplicates 
a proposed Board question (Tr. 162), the Board question is withdrawn. 

Contention 9 asserts the inadequacy of emergency planning for the facility 
in light of the events at TMI-2. It requires that emergency p~anning be based 
upon a "worst case analysis" of potential accident consequences related to the 
spent fuel pool. It mentions as a particular, requiring the plan to take into 
account the significant increase in radioactive spent fuel to be stored at the 
plant under the license amendment. 

The staff and licensee objected to what appeared to be the use of this 
proceeding concerning the proposed spent fuel pool expansion for a general 
attack upon the adequacy of the emergency plan, especially in light of the 
Commission's advance notice of proposed rule making concerning emergency 
planning published at 44 Fed. Reg. 41484 (July 17, 1979). 

At the conference, Christa-Maria's counsel narrowed the scope of the 
contention (Tr. 113) to the question of whether the proposed spent fuel pool 
expansion itself, because of the increase in the storage of spent fuel, requires a 
change in the emergency plan. The licensee and staff (Tr. 115-117) indicated 
no objection to the contention as more narrowly limited at the conference for 
purposes of discovery, but asserted that the intervenor should have to specify 
before the hearing the specific changes required in the emergency pla~ because 
of the increased fuel storage. Counsel for Christa-Maria agreed. (Tr. 117 ) .. 
Accordingly, with that proviso, requiring more specificity before hearing, the 
Board accepts the contention reworded as follows: 

The expansion of the spent fuel pool requires a change in the emergency 
plan to take into account the significant increase in radioactive spent fuel 
that will be stored at the· site. 

John O'Neill's Contentions 

Contentions lA, IB-! thm 4, and IB-6 request an immediate suspension of 
this proceeding (unlike Christa-Maria's Contention 1, which requested a 
delay of the issuance of the license amendment after hearing) until the issue of 
"long-term disposal of wastes is decided in the waste confidence rulemaking 
proceeding established at 44 Fed. Reg. 61372, October 25, 1979. Mr. O'Neill 
submits (Tr. 123-124) that under the notice of proposed rulemakingthe Board 
has the discretion to not proceed with normal licensing procedures and should 
not u'hder the circumstances of this proposed licenseamendment~ Mr. O'Neill 
relies (Tr. 123), in particular, on the Notice's statement (44 Fed. Reg., 61373) 

. that State of Minnesotav. NRC, 602 F.2nd 412 (D.C. Cir. 1979) supports the 
the Commission's conclusion that licensing practices "need not" be altered 
during the rulemaking proceeding. As Mr. O'Neill points out (Tr.123), "need 
not" is discretionary, rather than compelling, wording. 
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Mr. O'Neill cOIifuses the Commission's discretion with that of the Board. 
The Notice of Proposed Rulemaking cited the D.C. Circuit Court's approval 
of the Commission's conclusion that licensing practices need not be altered 
during the rulemaking proceeding, upholding the Commission's discretion to 
so provide. The Notice of Proposed Rulemaking goes further, to actually 
provide that the on-site storage of radioactive waste for the duration of the 
license will continue to be adjudicated in individual· facility licensing 
proceedings, subject only to whatever final determinations are reached in the 
rule making proceedings. This Board is not empowered to overrule the 
Commission's exercise of discretion. The request for a delay of the hearing is 
denied. 

~ontention IB-5 was discussed by the parties prior to the conference, made 
more specific in the written briefs submitted by Mr. O'Neill at the conference, 
and agreed to by the staff and licensee if rewritten with that specificity. The 
contention is rewritten by the Board and admitted, as follows: 

The corrosion and degradation of the materials of construction of the 
pool, pool liner, fuel elements, and racks (for example, concrete, stainless 
steel and aluminum) will be accelerated by the stresses caused by 
expansion and, as a result, the pool and racks will not retain their integrity 
through the remaining term of the operating license. 

Contention IB-' required the licensee to demonstrate its financial ability 
to maintain the fuel pool, including its increased storage of radioactive waste. 
At the conference (Tr. 128), Mr. O'Neill limited the concerns about the 
licensee's solvency to the unexpired period of the license. The Board agrees 
with the staffs and licensee's position that there is no basis for a 
contemporaneous examination of the licensee's solvency, a matter that was 
examined when the construction permit and original license were granted. We 
do not understand this contention to be based upon the allegation of any 
financial strains that might occur because of the cost of the re-racking 
~peration, the only possible nexus with this proceeding. If the licensee's 
financial ability to maintain the plant has been impaired since the granting of 
the original license (a matter not alleged by the intervenor), Mr. 'O'Neill 
should request the issuance of an Order to Show Cause under 10 CFR 2.202-
not the admission of a contention in a spent fuel pool expansion proceeding. 
The contention is denied. , 

Contention IB-8 requests a denial of the license amendment on the 
grounds that the licensee addressed only the issue of increased capacity of the 
spent fuel pool, but not the increased length of storage of. the spent fuel. 
Intervenor contends that implicit in the original operating license was Jthe 
consideration of the spent fuel pool as a one-year repository for each load of 
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spent fuel, which was then to be shipped off-site. (Tr. 133-137.) The staff 
points out (Tr. 132-133) that there is nothing in the original operating license 
that limits the storage to a single year, and that, moreover, the effects oflong­
term storage would be considered under Contention IB-5, which the parties 
agreed to admit. 

There is some logic to Mr. O'Neill's position that only a short period of 
storage was contemplated in the original operating license, if only by the use of 
arithmetic, since only a few off-loadings of spent fuel could be accommodated 
in the limited spent fuel pool originally planned. Nevertheless, intervenor has 
not suggested (other than what has already been admitted in Contention IB-5) 
that the long-term storage of partiCUlar fuel elements poses any greater danger 
or produces any greater effect upon the environment than the continuous 
storage of different spent fuel elements over that same term of operating 
license where those elements are turned over with great frequency (Le., stored 
for a year and then shipped off-site). Rather, Mr. O'Neill seems merely to raise 
the legal issue that the expansion of the fuel pool, with its implicit 
transformation of the license from short-term to long-term storage, should 
transform the request for a license amendment into a request for a new 
operating license. But even if a new operating license proceeding were called 
for, intervenor has not raised any specific issues in this contention that could 
be adjudicated in such a proceeding~ Consequently, the contention must be 
denied. See, however, what has already been admitted in Contention IB-5 and 
the Board's later discussion of Contention VIII. 

Contention IIA contended that routine releases of radioactivity during the 
installation of new racks, through evaporation, through the walls and floor of 
the pool (especially the south wall), and during core off-loading, may cause 
health and environmental hazards, and that there is no safe level of radiation., 
The staff and licensee objected because the co'ntention appeared to challenge 
the. exposure standards contained in, 10 CFR, Parts 20 and 50. At the 
conference, Mr. O'Neill (Tr. 141-142) indicated that his contention accepted 
the standards established by the regulations and alleged that those standards 
would be exceeded by the licensee's releases of radiation. He further specified 
(Tr. 142-144) that the releases covered are limited to occupationai exposure 
and releases to the general public through the south wall of the pool. On that 
basis, the staff and licensee withdrew the~r objections to the contention. (Tr. 
142-145.) Accordingly, the Board restates and accepts the following conten­
tion: 

• 
The routine releases of radioactivity during the installation of new racks, 

, the loading of those racks, and storage of fuel in the racks will exceed the 
limits imposed by 10 CFR Part:20 on the exposure of workers, as will the 
releases of radioactivity through the south wall of the pool exceed the 

, limits imposed by Appendix I to CFR Part 50 on exposures to the general 
public. ' 
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Contentions lIB was agreed to by the staff and licensee as reworded at the 
conference (Tr. 146-147) and admitted here by the Board, as follows: 

The licensee's plan is deficient in failing to discuss the environmental 
hazards associated with small to medium leaks of radioactive water from 
the expanded spent fuel pool.. 

Contention IIC was discussed, modified, and accepted by the parties as 
modified, at the conference (Tr. 147-152). The Board accepts the modified 
contention, restated as follows: 

Licensee's plan, which provides for make-up water to replace water being 
lost from the pool at rates of up to 200 gallons per minute, is deficient 
because it does not consider the impact of the lost water on health and 
safety or on the environment. 

Contention lID raised the prospect of a cataclysmic breach of the 
containment and loss of coolant, and a consequent impact on the environ­
ment, as .the result of the crash of a B-52 bomber or sabotage by a political 
group or deranged employee. The staff objected (Tr. 152-153) on the grounds 
that. the initiating events mentioned are Class 9 events, which the Board 
should not consider and that, even if one of the initiating events were 
considered credible, this license amendment proceeding is not the proper 
forum to deal with the general consideration of the effects of one of these 
initiating events. The licensee conceded (Tr. 153-154) that a B-52 crash is nota 
Class 9 accident because there is ali Air Force low-level training air corridor in 
the vicinity, but objected on the grounds that there is no nexus between the 
three additional racks in the pool and a B-52 crash or sabotage, and that 
considering the sabotage issue is a challenge to the Commission's regulations. 

During the limited appearance statements, the Board was informed (Tr. 
17) of a B-52 crash in the vicinity in January of 1972. Furthermore, that 
possibility had never been the subject of a licensing proceeding. (Tr. 159.) 
Notwithstanding that the possibility of an air crash is now being considered 
under the staffs Systematic Evaluation Program (Tr. 154), the Board agrees 
that the possibility' of such an accident's occurring should be considered at a 
licensing proceeding in view of the alleged increased danger in storing 
additional fuel. 

However, we agree with the licensee that there is no nexus between the 
sabotage 'issue and this proceeding. The Commission has provided for an 
orderly manner for considering the prevention of sabotage at nuclear facilities 
and the intervenor has 'made no showing to suggest that the increased number 
of fuel elements stored in a pool should require a change in the plan. 

Accordingly, the Board admits the following rewritten contention: 
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The licensee has not adequately provided for the protection of the public 
against the increased release of radioactivity from the expanded fuel pool 
as a result of the breach of the containment due to the crash of a B-S2 
bomber. . 

Contention IIE-l alleges that, since the Three Mile Island accident, Class 9 
accidents must be taken into consideration. Because the reference is to Class 9 
accidents in general, and not to any particular Class 9 accident that might have 
some particular relevance to this proceeding, the contention is denied. See 
Offshore Power Systems (Floating Nuclear Power Plants), supra. 

Contention DE-2 raised the possibility of a Class 9 accident causing a 
release of radiation into the containment building. The Board accep~s as this' 
contention its restatement of Christa-Maria's Contention 8. See discussion, 
supra. 

Contention IIE-3 raised the prospect of criticality being reached because 
of the closer storage of spent fuel in the additional racks. At the conference 
(Tr. 178), Mr. O'Neill indicated that the contention was limited to situations 
not involving a gross distortion of the racks. The staff and licensee (Tr. 172-
174) indicated that they have no objection. Accordingly, the Board admits the 
contention, restated as follows: 

The application has' not adequately analyzed the possibility of criticality 
occurring in the fuel pool because of the increased density of storage 
without a gross distortion of the racks. 

Contention IIE-4 stated that the containment shell is inadequate 
protection from massive gamma ray radiation, and cited a newspaper article 
which referred to a possible loss-of-water accident involving the increased 
storage of spent fuel as proposed in the license amendment. The staff and 
licensee objected on the grounds that no specific scenario was given for 
suggested accidents~ other than a Class 9 accident, which should not be 
considered, and, further, that there was nothing to connect the consideration 
of the adequacy of the containment shell to an enlarged spent fuel pool. 

The Board considers the adequacy of the containment shell to protect the 
public from any accident involving the expanded fuel pool to be a proper 
subject for consideration in this proceeding. Accordingly, we admit the 
following re-stated contention: . 

In the event of an accident which results in a substantial release of 
radioactivity from the expanded fuel pool, the containment building does 
not provide adequate shielding to protect the public health and safety. 

130 



Contention IIF states that no consideration was given to the concentrating 
of fission products in the food-chain resulting from the release of radiation 
from the increased number of fuel assemblies stored. The staff and licensee 
objected on the grounds that, with regard to routine releases of radiation, the 
intervenor was challenging the standards established in Appendix I to 10 CFR 
Part 50 and that, with regard to accidental releases, there was a lack of basis 
and specificity because no specific accidents were discussed that could cause 
the discharge of spent fuel pool water into Lake Michigan, which was contrary 
to the design base of the plant. In response, Mr. O'Neill indicated (Tr. 190) 
that he is not challenging the NRC standards for radiation, but relying upon 
instances in which measured radiation would be increased through the food­
chain in excess of those standards. Furthermore, with regard ,to accidental 
releases, he was relying (Tr. 190) upon past instances of leakage from the spent 
fuel pool that had been referred to in a limited appearance statement (see Tr. 
34-36). 

Without determining whether there is any factual support to intervenor's 
contention, the Board restates the contention, and admits it in a form that 
should 'obviate the objections, as follows: -

Because of the expansion of the spent fuel pool, routine releases, and 
accidental releases similar to those that have already occurred, of effluents 
will no longer meet the guidelines of Appendix I, Sections II and IV of 10 
CFR Part 50 because, in violation of Appendix I, Section III A.l, the 
required calculations do not estimate bio-accumulation factors in a 
manner appropriate to this site. 

Contention IIG originally made some very general criticisms of the 
proposed spent fuel pool expansion. As a· result of the Board-ordered 
consultation with the staff and licensee prior to the conference, Mr.- O'Neill 
submitted a revised contention which, as further refined during the 
conference, proved acceptable to the staff and licensee. The Board accepts the 
revised, two-part contention, restated as follows: 

(a) Administrative controls proposed to prevent a cask drop over the pool 
are inadequate. These are mentioned on pages 4 - 9 of the application. 
Administrative controls have proved inadequate in the past in preventing 
incidents and are frequently violated at the plant. 

(b) Fuel has escaped the racks and remained undiscovered for a 
considerable time. Because the design ofthe new rack does not specifically 
address this occurrence, the design is deficient. 

Contention III consisted of expressions of Mr. O'Neill's statements of 
interest in the proceeding to support his intervention. He withdrew this 
contention~ (Tr. 202.) 
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Contention IV stated that an adequate evaluation could not be made of the 
proposed modification of the pool because actual manufacturing 
specifications had not been presented. The parties agreed (Tr. 203-205) that 
this contention would be withdrawn, subject to being re-introduced in more 
specific form before the conclusion of discovery without objection for lack of 
timeliness, under the same agreement covering Christa-Maria's Contentions 4 
and 7. 

Contention V is an attack on the Price-Anderson Act. It is denied. 

Contention VI questioned whether there had been "grandfather" exemp­
tions given to the licensee for its storage pool which would render that pool 
unsafe for the proposed expansion. Although the staff objected (Tr. 206-207) 
on ,the grounds of lack of specificity, the intervenor and licensee were 
agreeable (Tr. 206-207) to a withdrawal of this contention under the same 
agreement applying to Contention IV and Christa-Maria's Contentions 4 and 
7. The Board agrees to the stipulation of the intervenor and licensee. 

Contention VII' requested ·a review of general plant safety. At the 
conference, Mr. O'Neill indicated (Tr. 208-210) that he was referring to the 
past history of reportable incidents which suggested to him past mismanage­
ment in the operation of the plant and a likelihood of future mismanagement 
of an expanded fuel pool. Upon prodding from the staff (Tr. 210), Mr. O'Neill 
indicated (Tr. 211) a willingness to limit his contention to past incidents 
involving the spent fuel pool, rather than including the general operating 
history of the plant. The staff continued to object on grounds (Tr. 211) that an 
enforcement proceeding, rather than this licensing amendment. proceeding, 
would be the appropriate forum to deal with the licensee's technical 
competence. The licensee continued to object (Tr. 211-213) on the grounds of 
Mr. O'Neill's lack of specificity in detailing the particular instances of alleged 
mismanagement, although the licensee would not object to deferring this 
contention pending discovery.to allow Mr. O'Neill to raise specific instances 
on which he relies. 

The Board agrees with Mr. O'Neill that the ability of the licensee to 
manage an expanded spent fuel pool, as evidenced by its past practices, is 
within the scope of a proceeding to license any expansion of the spent fuel 
pool. A determination of the licensee's competence must necessarily be based 
upon an accumulation of prior practices, although the intervenor would have 
to specify each instance upon which he relies some time before the hearing. 
Furthermore, notwithstanding Mr. O'Neill's concessions at the conference, 
we are unpersuadedthat the alleged mismanagement 'of the plant in general 
should have no bearing on determining the licensee's ability to manage an 
expanded spent fuel pool. Accordingly, with the understanding that the 



intervenor must list the incidents upon which he relies in advance of the 
hearing, we admit the following restated contention: 

Because of the licensee's history of mismanaging the plant, especially the 
spent fuel pool,'it has demonstrated an inability to properly manage an 
expanded spent fuel pool. ' 

Contention VIII, in addition to again requesting a review of general plant 
safety, contended that the granting of the license would permit the plant to 
operate past the year 1981, that the plant produces very little electricity 
compared to modern nuclear generators, and that the closing of the plant 
would not cause great hardship. At the conference (Tr. 215-216), the 
intervenor further contended that under a cost-benefit analysis the closing of 
the plant would not cause undue hardship because it produced little and 
expensive power, which could easily be replaced. The licensee objected (Tr. 
217) on the grounds that what is being considered for licensing is not 
continued plant operation, but rathe~ an expansion of the spent fuel pool 
which may not have a significant environmental impact. The licensee pointed 
out (Ibid.) that the staff is expected to issue an environmental impact 
assessment indicating that the proposed pool expansion does not have a 
significant environmental impact, so that the alternative of shutting down the 
plant need not be considered. 

The Board defers ruling on this contention. It expects, as does licensee, 
that the staff will issue a "negative declaration" stating that an environmental 
impact statement, containing a cost-benefit analysis, need not be prepared 
because the proposed amendment does not significantly affect the quality of 
the human environment. Nevertheless, the Board is not s'atisfied that the 
issuance' of a negative declaration ~eso~ves the issue of whether, in this case, a 
cost-benefit analysis or other weighing of the need for power is required. See, 
for example, Part III "Jurisdiction to Consider Need for Power" of the 
January 10, 1980 Initial Decision in Dairyland Power Cooperative (La Crosse 
Boiling Water Reactor), Docket No. 50-409 (SFP License Amendment, LBP-
80-2, 11 NRC 44. 

Accordingly, the Board requests that the parties brief the following 
'question by February 15, 1980: Where the facility has never been subjected to 
a National Environmental Policy Act of 1969 (NEP A) review because it was 

'licensed before NEP A, does a license amendment which would permit the 
continued operation of the facility either require or permit considering a cost­
benefit analysis or the need for power in the license amendment proceeding, 
notwithstanding that the staff may issue a negative declaration? 

Mr. Leithauser, if he desires, may also brief this question within the time 
limit and submit, with his brief, a motion to reconsider his petition to 
intervene on this issue if the issue is admitted into the proceeding. 
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Discovery 

Prior to the conference, the staff, licensee, and intervenor Christa-Maria 
agreed to an ll-step schedule culminating with hearings commencing 154 
days after the issuance of the SER and EIA. Because of a possibility that the 
prospective date for the commencement of the hearings (Step 11) would 
conflict with Mr. O'Neill's work commitments, the Board agreed to the first 
ten steps of the hearing schedule, as follows: 

1. Informal discovery commenced on December 5, 1979. All parties agree to 
use informal discovery procedures and to abide by the Commission's 
regulations concerning the time for responding to discovery. Formal 
discovery on the admitted contentions commences with the 'issuance ofthis 
Order. 

2. SER and EIA estimated to ,issue by mid-February 1980. 

3. Requests for additional discovery permitted within 20-days after issuance 
. of SER and EIA., 

4. Replies to discovery requests urider (3) due within 40 days of SER and 
EIA issuance. . 

5. Filipg any new contentions based on new information contained in SER 
and EIA within 47-days of SER· and EIA issuance. 

6. Responses to new contentions filed under (5) due within 54-days after 
SER and EIA issuance. 

7. Motions for summary disposition filed within 74-days after SER and EIA 
issuance. 

8. Replies to motions for summary disposition filed within 94-days . after 
SER and EIA issuance. 

9. Board ruling on . summary disposition motions is expected within ·114-
days after SER and EIA issuance~ 

10. Written testimony filed on remaining issues I 34-days after SER and EIA 
issuance. . 

The Board will, of course, entertain requests to extend the time limits. Any 
delays permitted the parties or taken by the Board in meeting the schedules 
will defer the succeeding steps accordingly, unless the Board specifies to the 
contrary. 

The Board requests that the staff supply the Board, and each of the parties 
who has not yet received them, with copies of the 1976 German Report No. 
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290 and 1978 revision (see Tr. 170). 
Finally, the Board poses the following question to the Staff: 

Is the information contained in the document, "Board Notification­
Licensee Regulatory Performance Evaluation" dated February 1979, and 
sent to the ASLBP members under a covering letter from William D. 
Paton, of relevance to this case? If so, provide detailed information with 
respect to its relevance. 

This Order is subject to appeal to the Atomic Safety and Licensing Appeal 
Board pursuant to the terms of 10 CFR 2.714a. Objections to this Order may 
also be filed by parties as provided by 10 CFR 2.751a(d). 

Dr. Oscar H. Paris and Mr. Frederick J. Shon concur in this Order. 

BY ORDER OF THE BOARD 

Dated at Bethesda, Maryland, 
this 17th day of January, 1980. 

FOR THE ATOMIC SAFETY AND 
LICENSING BOARD 

Herbert Grossman, Chairman 
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·In the. Matter of Docket No. 50-289 

METROPOLITAN.EDISON COMPANY 

(Three Mile Island Nuclear . (Restart) 
. 'Station, Unit 1) - January 25, 1980 

The Licensing Board issues its third special prehearing conference order in 
this restart proceeding, admitting so~e revised emergency planning conten­
tions and rejecting others; and denying alternative requests for reconsidera­
tion or certification to the Commission of earlier rulings on other specified 
contentions. 

THIRD SPECIAL PREHEARING CONFERENCE ORDER 

In this 9rder the board continues to rule on revised contentions and 
requests for reconsideration of earlier rulings made pursuant to 10 CFR 
2.751a. 

Emergency Planning Contentions-Criteria 

Timely revisions to emergency planning contentions have been filed by 
Union of Concerned Scientists (UCS), Mr. Sholly, Newberry Intervenors, 
and Anti-Nuclear Group Representing York (ANGRY). I Several of the 
revisions challenge the adequacy of the 10-mile emergency planning zone 
(EPZ) . for the plume exposure pathway employed by the licensee in its 
emergency plan. In the Licensee's Response to Emergency Planning 
Contentions dated January 2, 1980, the licensee describes the history behind 

I Late revisions to emergency planning contentions have been filed by Environmental 
Coalition for Nuclear Power (ECNP), Newberry Intervenors, and Mrs. Aamodt. The board will 
rule upon these revisions in a future order. 
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the Commission's proposed rule for emergency planning (44 Fed. Reg. 75167, 
published December 19, 1979). The history includes a formal NRC policy 
statement which endorses the 10-mile plume and 50-mile ingestion zones and 
endorses NUREG-0396.2 This statement was published on October 23, 1979, 
44 Fed. Reg. 61123. The proposed rule itself incorporates 10-mile plume and 
50-mile ingestion zones. 

Pointing to the policy statement and the proposed rule, licensee asserts 
that all contentions challenging the 10-mile and 50-mile EPZs in licensee's 
emergency plan should be barred as challenges to formal NRC policy. 
Licensee's Response, pp. 3-6. 

The staff in NRC Staff Response to Revised Contentions, dated January 
8, 1980, takes a different position. The Staff does not regard the Commission's 
policy statement endorsing the 10-mile plume EPZ as a bar to contentions 
challenging the licensee's 10-mile evacuation plan. The staff refers to the 
Commission's order of August 9,1979, at page 8 where it is recommended that 
the licensee have the capability to take appropriate emergency actions for the 
population around the site for a distance of 10 miles as a long-term action. The 
staff argues further that the sufficiency of that recommendation may be raised 
as an issue. Staff Response, p. 2. The staffs view is consistent with our ruling 
in the First Special Prehearing Conference Order, December 18,1979 (p. 7, 8), 
where we held that the Commission, at page 12 of its' order, authorized an 
inquiry into the sufficiency of the short- and long-term actions recommended 
for the licensee. By this reasoning, staff urges a standard by which we would 
accept contentions challenging the sufficiency of the licensee's 10-mile plume 
EPZ, put such contentions must specify why the 10-mile radius is inadequate 
in terms of the scope of this proceeding. Staff response, p. 3. The staff would 
be guided by the Commission's August 9 order, not the policy statement or 
proposed rule. 

Mr. Sholly, responding to the licensee's objection to his EPZcontentions, 
accepts rulemaking as the proper forum in which to pursue the Commission's 
policy on the EPZ concept, but challenges licensee's interpretations of 
NUREG-0396.3 Mr. Sholly coxrectly observes that NUREG-0396, which was 
embodied in the policy statement and is referenced in the proposed emergency 
planning rule, would not impose an absolute 10-mile EPZ; that considerable 
judgment is required based upon consideration of local conditions. Mr. 
Sho~ly's Response, pp. 2-6. 

2 Planning Basis for the Development of State and Local Government Radiological 
Emergency Response Plans in Support of Light Water Nuclear Power Plants, December 1978. 

3 Intervenor Steven C. Sholly Response to Licensee Objections to Revised Emergency 
Planning Contentions, January 7, 1980. There are no express provisions for responding. to 
objections to contentions in the Rules of Practice, but such responses are appropriate. See the 
discussion on p. 147, n. 12, infra. . 

137 



Our rulings on the EPZs are based upon consideration of both the stafrs 
analysis and Mr. Sholly's observations. First, we view the recommendation in 
the order that licensee plan to take emergency actions for the population 10 
miles around the site to be a rebuttable presumption that 10 miles for a plume 
EPZ is adequate. The sufficiency of the 10-mile radius may be challenged for 
the reasons we stated in the First Special Prehearing Conference Order, supra. 

The Commission, in discussing the rationale for the proposed changes in 
emergency planning rules, stated that the proposed rule is an interim upgrade 
of~NRC emergency planning regulations. 44 Fed. "Reg. 75169, 75170. Even 
though the proposed rule may not have the force of an interim rule, its use in 
measuring the reasonableness and sufficiency of licensee's emergency plan is " 
appropriate and is authorized by the Commission's rationale.4 For our 
purposes, the following description of the EPZs, discussed under both 
alternatives of the proposed rule, is relevant: 

Generally, the plume exposure pathway EPZ for nuclear power reactors 
shall consist of an area about 10 miles in radius and the ingestion pathway 
EPZ shall consist of an area about 50 miles in radius. The exact size and 
configuration of the EPZs surrounding a particular nuclear power reactor 
shall be determined in relation to the emergency response needs and 
capabilities as they are affected by such local conditions as demography, 
topography, land characteristics, access routes, and local jurisdictional 
boundaries. The plans for the ingestion pathway shall focus on such less 
immediate actions as are appropriate to protect" the food ingestion 

"pathway. 44 Fed. Reg. 75170 and 75171. 

Accordingly, we will accept emergency planning contentions which specify 
local circumstances raising questions about the adequacy of the licensee's 
EPZs, but reject unspecified contentions which challenge the basic concept of 
the 10-mile and 50-mile EPZs. We will look to the proposed rule and its 
referenced documents for guidance during this phase of the proceeding. We 
will, of ~ourse, adjust to changes appearing in the final rule which will 
probably be in effect before the hearing is concluded. 

UCS Revised Contention 16 

In our" First Special Prehearing Conference Order we rejected USCs 
emergency planning contention, No. 16, which asserted that emergency 
planning should be based on "a worst case analysis of the potential accident 
consequences of a core melt with breach of containment." We viewed the 

"" No party asserts the pendency of the rulemaking proceeding as a bar to adjudication of 
emergency plans because, as we nOted, emergency planning is a mandatory issue under the August 
9 order. 
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contention to be too vague, insufficient in bases and without nexus to the 
-TMI-2 accident. Now UCS resubmits basically the same contention, but adds 
a requirement that emergency planning also be based upon a "weather­
dependent worst case analysis." The board agrees ~ith the licensee and the 
staff that the revision fails to correct the original defects. It provides no 
ground to reverse our earlier ruling. 

We feel, however, that UCS is entitled to have its new arguments 
supporting the revised contention addressed by the board.s It is true, as UCS 
reminds us, we stated that evidence may have to be presented on the question 
of whether evacuation plans adequately consider the credible consequences of 
an accident. First Special Prehearing Conference Order, p. 24. We have 
planned for this eventuality by requiring the staff to report to us and to the 
Commission: -

. . . whether or not (and the reasons therefor) any specific accident 
sequence, which has a reasonable nexus to the TMI-2 accident and which 
heretofore may have been regarded as a Class 9 accident, should be 

_ considered in the analyses of the acceptability of returning TMI Unit 1 to 
operation. 

Id., p . .17. 
In addition the board has admitted specific Class 9 accident contentions 

having a reasonable nexus to the TMI-2 accident. We anticipated further 
_ analysis of the subject in connection with the evidentiary showing under 
UCS's Contention 13 and evidence to be presented under the long-term issues 
included in the Commission order incorporating Recommendation 2.1.9.3 
(transients and accidents) of NUREG-0578. -

While UCS may be correct (so far as we know) in that the licensee and the 
staff have not posited a design basis accident for emergency planning, it is a 
non sequitor, we believe, to try to justify accepting UCS's Contention 16 on 
that account. Until the record is more fully developed, the Board-must retain a 
selection of options in accepting accident bases for emergency planning.6 

UCS also addressed the due process considerations in using a Commission 
policy statement endorsing a IO-mile plume EPZ. Reply, pp. 5-7. We believe 
that ues has recited generally accepted administrative law in citing Pacific 
Gas and Electric Company v. FPC, 506 F.2d, 33, 38 (D.C. Cir. 1974). 
However, ues has not anticipated the manner in which this Board will apply 
the Commission's policy statement and proposed rule. This Board is not an 
agency seeking to bootstrap a policy statement or proposed rule up to a 

S Union of Concerned Scientists Reply to Licensee's and Staffs Objection to Emergency 
Planning Contention, January 14, 1980. 

6 We recommend that the parties with emergency planning issues become familiar with the 
discussion of accident considerations in NUREG-0396, pp. 4-6, and Appendix III where the Task 
Force declines to attempt to define a specific accident sequence for emergency planning. 
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properly adopted substantive rule. We are a component of the Commission 
working toward an initial decision. The proposed rule and policy statement 
are useful to us only to construe the order and notice of hearing, which 
hearing, it must be recalled, is entirely within the Commission's discretion. 

, I 

Sholly's Emergency Planning Contentions 

There are no objections to Mr. Sholly's revised emergency planning 
contentions 8 A-B, 8 E-P, 8 R, 8 U-Y, 8 AA-DD and 8 FF-GG, which are 
accepted as issues in controversy. 

Mr. Sholly's Contention 8 C challenges licensee's failure to consider local 
contentions in adopting the lO-mile plume EPZ. We accept the contention 
over licensee's objection, but we agree witli the staffthat the contention should 
be made more· speCific in the course of discovery. 

Mr. Sholly's Contention 8 D faults the licensee's emergency plan because 
there is no evidence that Class 9 accidents are considered.' We reject the 
contention, but not for the reason advanced by licensee (that it is an 
impermissible attack of the lO-mile EPZ) but because it lacks specificity. The 
contention· as worded is not litigable. This defect remains even after Mr. 
Sholly explains his contention in his response (p. 5,6). However, Mr. Shoily 
has raised a question which needs to be answered .. 

Licensee stated in its objection to Contention 8 D that the lO-mile EPZ is 
in fact based upon both design basis and less severe core melt accidents (i.e., 
some Class 9 accidents). Licensee's Response, p. 13. Mr. Sholly, in his 
response to the'objection, explains that he is not attacking the consideration 
of Class 9 accidents assumed in NUREG-0396. He wishes to know if the 
licensee's emergency plan has in fact incorporated the Class 9 considerations 
of NUREG-0396 into its emergency plan. The question needs answering. 
Perhaps the licensee, by adopting lO-mile and 50-mile· EPZs into its 
emergency plan, believes that it has thereby implicitly assumed the same Class 
9 considerations embodied in NUREG-0396; we do not know. As the licensee 
points out, it may be premature to involve the board in a substantive review of 
its emergency plan (Response, p. 3) so we, as well as the intervenors, need 
guidance through the plan. Therefore, licensee is directed to provide further 
explanation of its 'position on this issue. The explanation may require a 
.reconsiderat~on of our ruling on Mr. Sholly'S Contention 8 D. . 

Mr. Sholly's Contention 8 Q is accepted. His explanation of the 
contention in his. response (p. 6) is satisfactory. 

Mr. Sholly's Contention 8 S is also accepted for the reasons set forth iIi his 
response (pp. 6, 7). . 
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Mr. Sholly's Contention 8 Tis, a·s he acknowledges in his response, 
"somewhat va~e." But the board believes the subject matter is important 
and, over the licensee's objection, we accept the contention. Mr. Sholly offers 
to provide greater detail and specifiCity. This is required and should be 
provided as soon as practicable before the close of discovery. 

Mr. Sholly's Contention 8 Z asserted that the licensee has no "legal means" 
to control access to the exclusion area on the Susquehanna River. Both the 
staff and . licensee equated "legal means" with "ownership" of the affected 
portions of the waterway. This meaning, they assert, is an attack upon 10 CFR 
100.2(a) which does not require ownership of the exclusion area. Mr. Sholly 
has offered to delete the word "legal" in the contention, but we see no need for 
the deletion; "legal means" does not mean "ownership." The Board accepts the 
contention with the explanation offered by Mr. Sholly in his response, but we 
modify the contention to read " ... Licensee has no reliable and legal means to 
control access; . .. ." 

Mr. Sholly's Contention EE is withdrawn in his response to the 0 bjec·tions . 
. His emergency planning contentions should not be redesignated as he 
attempts to do. The board prefers to have a void in the alphabetical scheme 
rather than to risk confusion in the identify of contentions. 

Newberry Intervenor Emergency Planning Contentions 

There are no objections to Newberry Intervenor's Contentions 3(a) (3) and 
(4), 3(b) (I) and (4) through (20), and 3(c) (I) through (7). Contentions 3(a) (3) 
and (4) are discussed and limited below, however. 

Newberry Contention 3(a) (1) is an unspecified challenge to the 10-mile 
plume EPZ and is rejected because it lacks specificity. 

Newberry Contention 3(a) (2) appears to be based upon the meaning of 
"low population zone" in 10 CFR 100.3(b) and 100.1 I (a)(2). As used in the 
contention, which related to all of Newberry Township, "low popUlation 
zone" is· meaningless. The contention fails for that reason. 

Newberry Contentions 3(a) (3) and (4), as noted above, are accepted 
without objection. However, the staff correctly observes that if these 
contentions seek to raise siting issues, they are beyond the scope of. the 
proceeding. We do ~ot read them as raising siting issues. 

. Newberry Contention 3(a) (5) is not actually a contention under the 3(a) 
series, but appears to be a summary introduction to the 3(b) series and is 
rejected as redundant. 
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Newberry Contention 3(b) (2) would, without explanation or evident 
justification, arbitrarily extepd the 10-mile plume EPZ to a distance of more 
than 12 miles. Apparently, the contention would require that all of the York 
County be included in the plume EPZ. The contention is rejected. 

Newberry Contention 3(b) (3) is functionally indistinguishable from its 
Contention 3(b) (15). For that reason it is rejected in favor of 3(b) (15) which 
has been accepted above. 

Newberry Contention 3(b) (21) alleges that the licensee's emergency plan is 
deficient in that it does not provide for mock evacuation drills. Staff does not 
object but the licensee objects on the groun~ that the Commission considered 
and rejected evacuation drills in an earlier petition for rulemaking. Licensee's 
Response, pp. 11, 12. We do not regard the previous disposition to be bin'ding 
upon this particular proceeding. To accept it as an issue now would not be to 
"relitigate the matter" as licensee asserts. [d. The contention is accepted. 

Newberry's Contention 3(c) is acceptable to the licensee and staff except 
for the sentence "The Dauphin County Emergency Plan is inadequate because 
it is not based on a weather dependent worst case analysis of the potential 
consequences of a core melt down with breach of containment.'~ We agree that 
the sentence is not suitable, and for the reasons discussed in relation to UCS 
Contention 16, we delete the sentence from the contention which is otherwise 
accepted as an issue. 

Newberry Contention 3(c) (9) assails the Dauphin County emergency plan 
because it does not indicate how long evacuation outside a 20-mile radius of 
TMI would take. The contention is unspecific and is rejected for the reason . 
stated in the general discussion of the EPZ criteria above. 

ANGRY's Emergency Planning Contentions 

ANGRY's emergency planning contentions revision filed on December 
18, 1979, does not affect their original emergency planning Contentions II or 
III(C). The Board has already. ruled in the First Special Prehearing 
Conference Order that Angry's Contention I was not acceptable. There are no 
objections to ANGRY's Contentions II(F), III(A) (b) through G), III(B) (b) 
through (e), and III(C). These contentions are accepted. . 

ANGRY's Contention II(A) faults the licensee's emergency plan because 
the emergency response plan of.the Commonwealth of Pennsylvania does not 
have the concurrence of federal agencies, NRC and FEMA. Licensee 
acknowledges that the proposed emergency plan rule addresses the issue. 
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However, licensee states that, until the NRC amends its rules requiring 
concurrence as a condition to facility licensing, it opposes any such 
requirement in this proceeding. The licensee's position, we believe, is sharply· 
inconsistent with its position that the very same proposed rule permits a plume 
EPZ limited to 10 miles in this proceeding. The contention raises a litigable 
issue and is accepted. . 

ANGRY's Contention II(B) is too vague and is therefore rejected. 

ANGRY's Contention II(C) asserts that the 10-mile EPZ is too limited 
because a 20-mile evacuation was given serious consideration during the TMI 
2 accident. ANGRY would have the EPZextend as far as 100 miles to include 
all areas adversely affected by the consequences of a nuclear accident. The 
underlying premise of the contention (20-mile evacuation considered during 
the accident) is illogical. The balance of the contention is so unbounded as to 
render it unacceptable for litigation. 

ANGRY's Contention II(D) is parallel to Contention· II(A) but it relates to 
county emergency plans rather than to Pennsylvania's plan. Licensee objects 
on the same inconsistent ground. We accept the contentions for the same 
reasons. 

ANGRY's Contention II(E) is accepted. Licensee's objection to the 
contention is overruled in part because its reference to Section 4.8.0 of its 
emergency plan appears to the board to be inaccurate. 

ANGRY's Revised Contentions III(A) and (B) supersede entirely its 
original Contentions III(A) and (B). 

ANGRY's Contention III(A) (a) asserts that the licensee's 10-mile EPZ 
lacks sub~tantial basis in logic or fact, citing Regulatory Guide 1.70, Section 
13.3.1. ANGRY ignores the 10-mile reference in the Commission's order, the 
policy statement and the proposed rule. The contention is denied because it is 
without basis and specificity. 

ANGRY's Contention III(B) (a) again challenges without explanation or 
elaboration the use of a 10-mile plume EPZ. The contention is rejected. 

Other Considerations 

ANGRY Revised Contention VI 

On December 18, 1979, AN G R Y filed a revised Contention VI apparently 
in response to the board's rejection of its previously filed Contention 6 in the 
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First Special Pre hearing Conference Order at p. 37.7 However, notwithstan­
ding a new lengthy bases section, ANGRY presents no refinement or 
elaboration in support of the contention which cures the defects previously 
noted by the board. If anything, the slight revisions (there are deletions and 
additions beyond those pointed out in the licensee's response of January 2, 
1980) are in the direction of broadening the contention and making it less 
specific. For example, insertion of the word "reasonably" does not assist to 
specify better " ... all conceivable combinations of human and mechanical 
faihlfe." The requirement for operator training broadens instead of specifies 
tqe contentions. 

The bases advanced by ANGRY, which includes extensive quotations 
from NUREG-0578 (TMI-2 Lessens Learned Status Report) and the 
President's (Kemeny) Commission Report, support the proposition that the 
overall broad topic of methodology of determining and analyzing design 
bases accidents is important and of great current concern. There is no dispute 

. on this. This does not mean that any vague unbounded contention on the 
subject is admissible. . 

ANG R Y states at the end of its Contention 6: "The measures specified in 
the NRC's August- 9 order fail to impose these essential conditions to the 
restart of TMI-l." Thus it can ·be seen that ANGRY, recognizing its 
contention falls outside the scope of the Commission's order, is quarreling 
with the Commission's judgment on the scope of the proceeding, not with our 
interpretation of it.8 

It is also important to note that in denying its contention, the board 
permitted ANGRY to adopt UCS Contention 13. As noted in our First 
Special Prehearing Conference Order (at pp. 21-23), ANGRY can utilize 
discovery on that contention, along with the staffs response to our directive 
(at p. 17) to specify whether any specific "Class 9" accident sequence should 
now be considered, to focus on specific accident sequences within the overall 
broad concern expressed in ANGRY's rejected Contenti~n 6 . 

.; There is no procedure permitting the filing of a modified contention without good cause or 
other leave after the denial of the original contention. However, in this instance, we construe 
ANGRY's filing to be in the nature of an objection seeking reconsideration of the First Special 
Prehearing Conference Order pursuant to 10 CFR 2.7Sla(d). 

8 ANGRY's extensive quotes from NUREG-0578 come from Section 3 ofthat report entitled, 
"Future Work by the Lessons Learned Task Force." The particular subsection relied upon is 
Section 3.1, "General Safety ~riteria." This broad topic is not included in the short-term 
recommendations of Section ~ of NUREG-0578 nor in the Category A or B recommendations of 
Table B-1 ofNUREG-0578, referenced by the Commission Order of August 9, 1979 (at pp. 7 and 
8) in connection with its delineation of the scope of issues within this proceeding. Accordingly, 
ANGRY's reliance upon Section 3 pfNUREG-0578 does not support admission of its proposed 
Contention 6 in this proceeding. 
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UCS Request for Reconsideration or Certification 

UCS, by an out-of-time filing of January 4, 1980, requests that we 
reconsider, or in the alternative certify to the Commission, the denial of UCS 
Contentions 17, 18, and 20 in our First Special Prehearing Conference Order. 
We decline to do either. 

We need not rehearse the reasons given in our prior order denying.UCS 
Contentions 17, 18, and 20. We stand by those reasons. In addition, we decline 
to certify the questions to the Commission. Interlocutory review is sparingly 
exercised. See, e.g., Puget Sound Power and Light Company, et al. (Skagit, 
Units 1 and 2), ALAB-572, 10 NRC 693 (November 20, 1979); Public Service 
Company of Indiana, et al. (Marble Hill, Units 1 and 2), ALAB-405, 5 NRC 
1190, 1192 (1977); and cases cited in the two cases. Nothing in our rulings 
either: threatens UCS with immediate and serious irreparable impact which, 
as a practical matter, could not be alleviated by the later appeal (especially 
here where there will be a mandatory review by the Commission itself prior to 
any restart of the reactor;)9 or affects the basic structure of the proceeding in a 
pervasive or unusual manner. Marble Hill, supra. 

With respect to Contention 20, it may be usefully noted that neither the 
staff nor the board has yet passed upon the question of whether an 
environmental impact statement (EIS) is required in this proceeding, and, if 
so~ what the scope of it should be. We will consider radiological health and 

. safety aspects of accidents, including those previously thought of as "Class 9," 
under several contentions, including UCS Contention 13. This examination 
may ultimately affect the correctness of any prior decision on the need for and 
scope of an EIS. However, this is a far cry from the assertion by. UCS that 
Contentions 13 and 20 are in "lockstep" such that our admission of 
Con~ention 13 (with a carefully charted approach to greater specificity) 
perforce requires admission of Contention 20. 
, There is a great difference between a contention which brings into question 

the staffs methods of determining which potential accidents fall within the . 
design basis and a requirement for an environmental impact statement to 
consider the consequences (see UCS request for reconsideration, at p. 2) of 
"so-called Class 9 accidents, particularly core meltdown with breach of 
containment." Even putting this distinction aside, as admitted for discovery 
by the Board, UCS Contention 13 requires UCS, through discovery, to 
identify specific accident sequences with a reasonable nexus to the TMl:·2 

9 In the special circumstances of this proceeding, a denial by us of an intervenor's request for 
certification is at bottom a risk for the licensee, since the Commission will be reviewing the 
correctness of our actions prior to any restart of the reactor. 
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accident as a prerequisite to litigation of th~ safety analysis of such accidents. 10 

UCS correctly concedes in its request for reconsideration (at p. 2) that 
Contention 20 does not do this. The contention therefore lacks specificity and 
is broader than the scope of this proceeding. . 

As we have previously stated, actions by the Commission on the subject of 
Class 9 accidents, whether with regard to the question of rulemaking currently 
before it, or in responses to requests for guidance in other cases, II will be 
factored into our consideration of Class 9 accidents in this proceeding. 

Clarification of Admission of Sholly Contention 16 

By its motion of January 21, ,1980, licensee requests that we clarify or 
modify our Second Special Prehearing Conference Order of January 11 with 
respect to our admission of Sholly Contention 16. Licensee believes that the 
contention should be limited to the threat to internal security as it could affect 
safe operation of Unit 1 from the ongoing decontamination and restoration 
activities at Unit 2, as opposed to a broad issue to the adequacy of internal 
security at Unit 1 independent of the impact of the activities at Unit 2. The 
limitation suggested by licensee, with one modification, is the limitation we 
have placed on the contention. The prior order states (at p. 2): 

... we interpret the contention to be limited to industrial security with 
respect to "insiders" at the Unit 2 and Unit 1 facilities as it could affect safe 
operation of Unit 1. [Emphasis added] 

The order points out that this interpretation is consistent with the scope of 
the proceeding, the interpretation suggested by the staff, the thrust of Mr. 
Sholly's concern (this was reemphasized in Mr. Sholly's response of January 
3, 1980), and with the Kemeny Commission staff report which provides both 
the justification for lateness of the contention and part of the basis for the 
contention. Licensee is correct that the broad interpretation it seeks to avoid 
would be inconsistent with part of our rationale (lack of nexus between the 
contention and the TMI-2 accident) for rejecting TMIA Contention 4 
regarding external threats to security in the same order (at pp. 10-11) in which 
we admitted Sholly Contention 16. . 

It may be that the underlined reference to the threat from insiders at Unit 1 
in the abov.e excerpt from our prior order is confusing. It was simply our intent 

10 If UCS and the intervenors who have been permitted to adopt UCS Contention 13 do not do 
this, all that will remain of Contention 13 will be evidence addressing the general method by.which 
the staff has determined whether accidents within the scope of this proceeding fall within or 
outside the design basis. 

II See the Stafrs request to the Commission for further guidance in the Black Fox proceeding in 
the "Staff Statement of Position on Need to Consider Class 9 Events Pursuant to Direction in 
ALAB-573," December 7, 1979 (at p. 775). 
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to not preclude the possible factual showing"" that personnel engaged in 
decontamination and restoration work in connection with Unit 2 may utilize 
Unit 1 facilities as part of their work for Unit 2. Therefore, licensee's request 
for clarification is accept.ed. But it shall not be construed to mean that the Unit 
2 activities are limited necessarily to those activities physically located at Unit 
2. The scope of the contention as admitted includes activities in connection 
with the decontamination and restoration of Unit 2 allegedly. posing an 
internal security threat to safe operation of. Unit 1. 

Licensee's Response to Sholly's Response to Licensee's Response to Sholly's 
Emergency Planning Contentions 

As the Board was preparing to file this memorandum and order on 
January 24, we received the Licensee's Supplemental Response to Emergency 
Planning Contentions dated January 22, 1979, in which (at pp. 10-12) the 
licensee addresses some" of the points raised by Mr. Sholly's response to the 
licensee's objections to Mr. Sholly's emergency planning contentions. The 
authority for such a filing is questionable, and it is very late. 12 Nothing in the 
licensee's late response materially changes our view" of the rulings on Mr. 
Sholly's emergency planning contentions, but some comments are ap­
propriate. 

Above (pp. 8, 9), the Board rejects Sholly Contention 8 D but directs the 
licensee to provide information concerning Class 9 assumptions. In its late 
response, licensee now provides an explanation and references NUREG-0610 
as its source. This is helpful, but more information is needed. . 

Sholly Contention 8 Z was accepted by the Board (p. 9). In its late 
response, licensee objects on the ground that the contention is outside the 
scope of the proceeding. This is an entirely new objection and it is not 
responsive to Mr. Sholly's response to the licensee's original objection. Even if 
the objection were timely made, it would not prevail because licensee itself has 
placed control of the waterway into issue in its emergency plan as noted in Mr. 
Sholly's response (p. 9). 

Dated at Bethesda, Maryland 
this 25th day of January, 1980 

THE ATOMIC SAFETY AND 
LICENSING BOARD 

Ivan W. Smith, Chairman 

12 In a future order, the Board will provide guidance for responding to filings on newly filed 
contentions. In the meantime, any party intending to file papers of this nature would be well 
advised to promptly seek leave from the board for such filing (perhaps by telephone) so that we 
may be forewarned that the party wishes to comment. 
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Cite as 11 NRC 148 (1980) 

UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

ATOMIC SAFETY AND LICENSING BOARD 

Charles Bechhoefer, Chairman 
Dr. Frank F. Hooper 

Glenn O. Bright 

LBP-80-6 

In the Matter of Docket No. 50-358-0L 

CINCINNATI GAS AND ELECTRIC 
COMPANY, et al. 

(William H. Zimmer 
Nuclear Station) January 29, 1980 

The Licensing Board g.rants a city's petition to participate iIi this operating 
license proceeding as an interested municipality pursuant to 10 CFR 2. 715( c). 

RULES OF PRACTICE: PARTICIPATION BY AN INTERESTED 
STATE OR LOCAL GOVERNMENT 

There is no restriction in 10 CFR 2.715(c) upon whom a governmental 
agency may designate to represent it, and the limitations set forth in 10 CFR 
2.713(a) do not apply to the representatives of municipalities or other 
governmental bodies participating pursuant to 10 CFR 2.715(c). 

MEMORANDUM AND ORDER ADMITTING MENTOR, 
KENTUCKY, PURSUANT TO 10 CFR 2.71S(c) 

By petition dated December 28, 1979, the City of Mentor, Kentucky, seeks 
to participate in this operating license proceeding as an "interested . . . 
municipality," pursuant to 10 CFR 2.715(c). The NRC Staff would grant the 
petition; the Applicants would deny it or, alternatively, have conditions 
imposed on the City's participation. No other party has responded. For 
reasons which follow, we grant the City's petition. 

According to the petition, Mentor is "a political subdivision of Campbell 
County, Kentucy, the Kentucky county having the greatest concentration of 
population within [a] ten mile radius" of the Zimmer facility. It seeks to 
participate with respect to our consideration of emergency planning and 
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monitoring of radiological releases - issues which were among those deferred 
by our Order of June 4, 1979 and which have not yet been' heard or even 
scheduled for hearing. Mentor claims that those issues are its principal 
concerns, that its participation will therefore not broaden the scope of the 
proceeding, but that instead its participation should add depth to our 
consideration of those issues. 

The Applicants' objections to Mentor's participation stem from the City's 
designation as its representative in this proceeding of a Mrs. Mary Reder of 
California, Kentucky. The Applicants claim that Mrs. Reder is neither an 
attorney nor a resident of Mentor and hence, under 10 CFR 2.713(a), cannot 
represent the City. Moreover, they claim that Mentor is not the real party in 
interest, that Mrs. Reder is head of an organization denominated as the 
Zimmer Area Citizens of Kentucky (ZACK) C'an organization opposed to the 
licensing of the Zimmer Station"), and hence that ZACK is using Mentor as a 
"front" to avoid the responsibilities 'which would rest upon it if ZACK were 
admitted as a named intervenor. The Applicants would require that, if Mentor 
be admitted, it be represented by either an elected official or through couns.el. 
On the other hand, the Staff claims that there is no restriction in 10 CFR 2.715 
as to whom a government agency may designate to represent it. 

In ruling upon Mentor's petition, we must differentiate between the 
qualification of the City to participate and that of its designated representative 
to appear as such. The City's petition is signed both by the Mayor and the 
Secretary of its City Council. Nothing of which we have been made aware 
suggests that those signatures are not legitimate or that the City does not wish 
to participate pursuant to 10 CFR 2. 715( c). Moreover, as the Staff points out,. 
there is no explicit time requirement-regarding a filing to participate pursu~nt 
to 10 CFR 2.715(c). See our Memorandum and· Order Admitting New 
Contentions, LBP-79-22, 10 NRC 213, 216 (August 7, 1979). That being so, 
the City of Mentor's petition is granted. 

As for the City's representative, we will presume - although we do not 
definitively know - that Mrs. Reder is not an attorney. In any event, the 
requisite Notoce of Appearance which must be filed by attorneys (see 10 CFR 
2.713(a» has not been submitted. Furthermore, although Mrs. Reder's 
mailing address is in California, Kentucky, we take official notice that 
California is in Campbell County, not more than two or three miles from 
. Mentor. We agree with the Staff, however, that there is no restriction in 10 
CFR 2.715(c) upon whom a governmental agency may designate to represent 
it. ' 

The restrictions of 10 CFR 2.713 would limit representation to an 
attorney, to the party i~self (pro se), or to a member of a group seeking to 
intervene. General Electric Company (General Electric Test Reactor, 
Vallecitos Nuclear Center), LBP-79-28, 10 NRC 578 (October 9, 1979). As 
construed by the Applicants, those restrictions would limit representation of a 
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governmental body to counselor elected members.! The net result would 
appear to us to, restrict severely the manner in which a governmental body may 
carry on its functions, for it would preclude representation by an appointed 
official who is not an attorney - even the' appointed head of a department 
with specific expertise in the matters at issue in a proceeding. In practical 
effect, governmental bodies would be restricted to representation by counsel 
and hence would be more limited in their choice of a representative than 
would many of the rather diffuse groups which routinely participate in NRC 
proceedings. Such a result was not contemplated by 10 CFR 2. 715( c) which, in 
our view, was intended to encourage the participation of governmental bodies 
by abrogating some of the t~chnical requirements applicable to other types of 
intervention.2 In that connection, insofar as we are aware, the rights conferred 
by 2.715(c) have never been c~nstrued narrowly. See, e.g., Exxon Nuclear 
Company (Nuclear Fuel Recovery and Recycling Center), ALAB-447, 6 NRC 
873 (1977); Project Management Corp. (Clinch River Breeder Reactor Plant), 
ALAB-354, 4 NRC 383, 392-94 (1976). 

Moreover, we note that 10 CFR 2.715(c) is not written in terms of 
participation by municipalities or other governmental bodies but, rather, by 
"representatives" of such bodies or agencies thereof. There is no implication 
that those representatives are limited to those required for private parties 
under 10 CFR 2.713. For these reasons, we construe 10 CFR 2.715(c) as not 
being subject to the representation limits of 10.CFR 2.713(a). 

In addition, we see no reason to conclude that the ~ity of Mentor is merely 
a "front" for ZACK. The Mayor and City Council may share some of ZACK's 
views, but that does not mean the City should be precluded from advancing 
such views in its own regard. The nature of a City's views has never been -
and should never be - a qualification for its participation. If the Mayor and 
City Council are misrepresenting the views of Mentor citizens, those citizens 
have a political remedy. 

We recognize, of course, that the requirements for becoming a participant 
under 10 CFR 2.715(c) are less stringent than under 10 CFR 2.714. 
Nevertheless, in the present si~uation, we do not perceive that ZACK is 
attempting to avoid the requirements of 10 CFR 2.714, inasmuch as there are 

I Contrary to the claim of the Applicants, the Marble Hill opinion which they cite does not 
stand for the proposition that a private intervenor cannofrepresent a governmental entity. The 
question there was whether another party could be deemed adequately to protect the interest of a 
governmental entity, within the meaning of 10 CFR 2.7 I 4(a)(1)(iv), and the decision held that the 
private party would not necessarily do so. Therefore, representation of the goven'lmental entity by 
a private party was found an inadequate substitute for the participation sought by that 
governmental body. Public Service Company of Indiana (Marble Hill Nuclear Generating 
Station, Units 1 and 2), ALAB-339, 4 NRC 20,25 (1976). 

2 In extending the "interested State" provision to other governmental entities, the 
Commission stated that its purpose was "to improve coordination with States, counties, and 
municipalities." 43 Fed. Reg. 17798 (April 26, 1978). 
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enough new developments with respect to the standards governing evacuation 
and monitoring that it is possible that ZACK could gain admittance at this 
time in its own right (after a balancing of all of the factors in 10 CFR 2.714(a)). 
If it did, it of course could be represented by a group member such as Mrs. 
Reder. 

Since Mrs. Reder will now be representing the City, we remind the City 
that it will be both bound by and responsible for her activities in this 
proceeding. Moreover, once admitted to the proceeding, Mentor'srepresen­
tative is required to adhere to procedural rules and requirements which govern 
other parties. Gulf States Utilities Company (River Bend Station, Units 1 and 
2),- ALAB-444, 6 NRC 760, 768-69 (1977). As is the usual practice with respect 
to an intervention at an advanced stage of a proceeding, the City must take the 
proceeding as it finds it. Nuclear Fuel Services, Inc. (West Valley Reprocess­
ing Plant), CLI-75-4, 1 NRC 273, 276 (1975). 

This Order is subject to appeal pursuant to the terms of 10 CFR 2.714a. 

IT IS SO ORDERED. 

Dated at Bethesda, Maryland, 
this 29th day of January, 1980. 
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UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

OFFICE OF NUCLEAR REACTOR REGULATION 
Harold R. Denton, Director 

In the Matter of 

00-80-1 

(10 CFR 2.206) 
Petition Requesting Seismic 

Reanalysis January 10, 1980 

The Director of Nuclear Reactor Regulation denies petition under 10 
CFR 2.206 of the Commission's regulations which requested an order 
requiring se~smic reanalysis of all operating power reactors. 

DIRECTOR'S DENIAL UNDER 10 CFR 2.206 
I 

I. On March 28, 1979, the Union of Concerned Scientists (UCS) 
petitioned the Commission to require all plants with an operating license to 
perform a seismic reanalysis within a 120 day time period. The major features 
of the requested reanalysis would involve: (1) the magnitude of the Safe 
'Shutdown Earthquake (SSE); (2) the freefield ground motion at the site; (3) 
the motions of the structure during a seismic event; (4) the motion of the plant 
equipment supported by the site structures; (5) the seismic loads on structures, 
systems and components in appropriate combinations with other loads, and 
the corresponding allowable loadings; and (6) the conformance of the "as­
built". plant to the design specifications. The petition was, referred to the 
Director of the Office of Nuclear Reactor Regulation for response in 
accordance with 10 CFR 2.206 and noticed in the Federal Register on May 16, 
1979 (44 FR 28737).1 

I Prior to the date of this petition, on March 13, 1979, the U.S. Nuclear Regulatory 
Commission (NRC) issued immediately effective orders suspending operations of five nuclear 
power reactors, namely: Beaver Valley Unit 1, Surry Units 1 and Maine Yankee and Fitzgerald. In 
each case the licensees were ordered to show cause: 

(1) why they should not reanalyze facility piping systems for seismic loads 'on all potentially 
affected safety systems using an appropriate piping analysis computer code which does 
not combine loads algebrai~ally; . 

(2) why they should not make any modifications to the facility piping systems indicated by 
such reanalysis to be necessary; and 

(3) why facility operation should not be suspended pending such reanalysis and completion 
of any required modifications. 
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II. DESIGN REQUIREMENTS 

A. Current Seismic Design Requirements 

Currently acceptable seismic design requirements for nuclear power plants 
, are generally delineated in 10 CFR Part SO.SSa, Appendices A and B of Part 

SO, and Appendix A of Part 100. See a/so, U.S. NRC Standard Review Plan 
Sections 2.4 and 2.S, and 3 (excluding Sections 3.3, 3.4 and 3.5), with their 
associated Regulatory Guides (e.g., Reg. Guides 1.12, 1.26, 1.28, 1.29, 1.38, 
1.48, 1.57, 1.60, 1.61, 1.70, 1.92, 1.100, 1.122, 1.124, 1.142, etc.) and the 
referenced codes and standards (e.g., ASME, ANSI ACI, IEEE, AISC, etc.). 
These seismic design requirements deal with the entire seismic analysis / design 
chain from the definition of the seismic hazard at a site through the analysis, 
design and construction/fabrication of safety related structures, systems, ' 
equipment, ,and components. These requirements are briefly summarized 
below. 

The seismic hazard (Le., the earthquake induced ground motions at the 
site) is first determined on the basis of historical and geological evidence. It is 
defined in terms of two earthquake levels; namely, the Operating Basis 
Earthquake (OBE) which is that which could be reasonably expected to affect 
the plant site during the operating life of the plant, 'and the Safe Shutdown ' 
Earthquake (SSE) which is based upon an evaluation of the maximum 
earthquake potential for the site. Earthquake hazards are normally expressed 
as a function of magnitude and distance from the source or intensity at the ' 
site.2 The magnitude is indicative of the energy release associated with the 
earthquake at the source, while the intensity is indicative, of the local damage 
associated with the earthquake. 

Present day requirements for determining the SSE can be found in 
Appendix A to 10 CFR Part 100. In it the required regional geological and 
seismological investigations are described. When known earthquake 
generators such as capable faults are identified, the regulations require that 
the Safe Shutdown Earthquake be detennim:d considering both historic and 
geologic history. When earthquakes cannot be correlated with faults or 
'tectonic structures the Safe Shutdown Earthquake is determined assuming 
that the largest historic earthquake in the same tectonic province could recur 
at the site. A tectonic province is a large geographic region of similar geologic 
structure. Although these regulations became effective in December 1973 they 
were to a large part based on the practice prior to that date. During that time 
safe shutdown earthquake (or "design earthquake") design ground motion 

2 The magnitude of an earthquake is commonly defined in terms of the Richter Scale and the 
intensity of an earthquake is commonly defined in terms of the subjective Modified Mercalli 
Scale. 
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were adopted based upon geological and seismological recommendations of 
the U.S. Geological Survey and the U.S. Coast and Geodetic Survey, and 

. engineering recommendations from prominent earthquake engineers such as 
Dr. Nathan Newmark and Dr. John Blume. 

For the same earthquake magnitude, the detailed nature of the ground 
shaking is quite different from one earthquake to another. There are 
substantial variations in such parameters associated with the ground motion 
as peak acceleration, peak velocity, peak displacement, duration, ~ature and 
energy content at various frequencies. Due to these uncertainties, the ground 
motion at a site is defined by a smoothed, free-field response spectrum with a 
shape intended to have amplification factors for a given peak acceleration 
corresponding to a mean plus one standard deviation confidence level. 

In evaluating a plant for a given definition of the ground motion, a detailed 
engineering evaluation is conducted considering three directional ground 
motion~ foundation-structure interaction, structural response, piping system 
response, equipment response and component response. The uncertainties in 
the various steps of the overall analysis and design lead to conservative 
assumptions being made in each step regarding such parameters as load 
combinations, material properties, allowable stresses and damping. For the 
two levels of earthquake, the design and analysis parameters are specified such 
that, in general, structures, systems and components are designed to remain in 
the linear range, well below yield, for the OBE, and near or somewhat above 
the linear range arid yield, yet substantially below their ultimate capability, for 
the SSE such that the capability to shutdown the plant and to maintain the 
plant in a safe shutdown condition is ensured. 

It has been our experience in evaluating some of the older seismic designs 
that while the geological and tectonic analyses have not changed radically 
there have been larger changes in the way we characterize the ground motion 
associated with an earthquake of a given magnitude or intensity. This is due to 
the availability of more data, and greater in depth systematic. analysis of 
strong motion records. Presently, practice would usually result in stronger 
assumed motion than previously stipulated for earlier plants. However, in 
addition to evaluating these design motions all the engineering assumptions 
must be taken into account in evaluating the overall seismic design. Certain 
design assumptions associated with these earlier plants were more conser- . 
vative so that the differences between them and present day plants are less 
than the seismological analysis above would indicate. 

B. Chronology of Basic Seismic Design Requirements 

The basic seismic design requ~rements have undergone many changes over 
approximately the past 25 years. Prior to 1960, there were no specific 
requirements other than those contained in local building codes. Since that 
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time, the development of the basic seismic design practices can be generally 
summarized as follows: 

PRIOR TO 1960 - Uniform Building Code Requirements 

1960 - 1964 

1965 - 1967 

1967 - 1971 

1971 - 1973 

- Static seismic coefficient applied to structures 

- GroJnd motion described by Housner's averaged 
ground response spectra. 

- Single degree of freedom systems were used for the 
evaluation of seismic responses. 

- Horizontal and vertical earthquake responses were 
not combined. 

- Ground motion described by Housner's averaged 
ground response spectra (in some' cases Housner 
made revisions from the previous spectra). 

- Multi-modal two dimensional models were used for 
the evaluation of seismic responses. The response 
spectrum approach was used most often. Time 
history was used occasionally. 

- Damping values were taken as 0.5% for piping. 1 %-
2-1/2% for steel structures, and '4% - 7-1/2% for 
concrete structures. 

- Compliance (flexibility) for plant foundation 
medium was considered. 

- Sum, of the absolute value of the responses arising 
from the largest horizontal and the vertical earth­
quake was generally used for response determina­
tion. 

- Ground motion described by Housner's averaged 
. ground response spectra modified, especially in 

short periods, using N~wmark criteria (known as, 
modified Newmark spectra, 1967 - 1969). 

- Soil structure interaction "effects were considered 
using discrete soil springs and in some cases 
assuming material damping. 

- Floor response spectra generated and used in the 
evaluation of equipment and piping. 

- Modal damping valuesfor the soil-structure system 
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1973 - 1977 

AFfER 1977 

to represent contributions from both material and 
radiation damping limited to 10% of critical dam­
ping. 

-. Reg. Guides 1.60 and 1.61 were introduced to define 
ground response spectra, and damping values (for 
structures, piping, equipment and components), 
respectively. 

- Damping for small and large piping was raised to 2% . 
and 3%, respectively. 

- Soil damping determinations were required to 
account for the nonlinear stress - strain relationships 
for the foundation medium. ., 

- Finite element procedures were required in the 
calculation of soil-structure interaction for deeply 
embedded structures. 

- Three components of earthquake motion were 
required to be considered by taking the SRSS ofthe 
responses to each component.(Reg. Guide 1.92). 

- Floor response spectra generated per Reg. Guide 
1.122. 

- Layered soils accounted for in an elastic half space 
soil-structure interaction analyses. 

- The limit of 10% of critical damping on modal 
damping values in soil-structure interaction 
analyses was removed. 

- Equipment qualification per Reg. Guide 1.100. 

- Comparison of elastic half-space and finite element 
soil-s~ructure interac~ion· analyses results. 

C. Conservatisms Inherent in the Seismic Design Requirements 

In today's approach many conservatisms are introduced in the various 
stages of the seismic design process. These conservatisms are briefly itemized 
as follows and would be applicable to different vintage plants, including the 
older nuclear power plants, in varying degrees: 
1. Conservatisms associated with the selection of the design event. 

a. Wide band ground response spectra with conservative amplification 
factors. 

157 



The ground response spectra used as input are smoothed, and broad 
banded. The spectra for a real earthquake are jagged in nature, 
producing less response in certain frequency (or period) ranges of the 
spectra than in adjacent frequency (or period) ranges. The spectral 
amplification factors are determined from considerations of the spectra 
for a set of real earthquakes. In the case of the development of R. G. 
1.60, the amplification factors at each frequency were based on 
consideration of about an 84 percent confidence level that the response 
at a particular frequency would not be exceeded. 

b. Enveloping synthetic time histories. 

In the development of seismic responses for the design of structures, 
systems, equipment and components, synthetic earthquake time 
histories are developed with response spectra that essentially envelop 
the ground design spectra. 

c. Conservative OBE. 

Seismic desigri criteria are ~uch that the OBE, rather than the SSE, can 
control the desigri of certain. structures, systems, equipment, and 
components. :Those items for which design is controlled by the OBE 
have a capability to resist an SSE with margins greater than those 
intended in the SSE desigri criteria. 

2. Conservatisms associated with the methodologies for seismic analysis and 
design .. 

a. Conservatisms for structures, systems, and components. 

1. Dynamic analysis 

Elastic dynamic analyses are performed using low damping values 
and time-history or response spectrum analysis methods~ In modal 
response spectrum analyses, closely spaced modes are combined by 
absolute summation. 

2. Soil sited structures evaluation. 

Soil site structures are evaluated using conservative seismic inputs 
into soil-structure interaction analyses. 

3. Three input components. 

Three input components of an earthquake (2 horizontal and 1 
vertical) are considered. Both h.orizontal earthquake components 
are assumed to be equal. 

4.· Loading combinations. 
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Loading combinations consider other loadings (e.g., dead weight, 
live loads, pressure loads, etc.) in addition to the seismic loadings. 
Seismic loading is only a part of the total loading and in fact, other 
loadings besides seismic may in cases govern design. 

b. Effect of inelastic behavior. 

In reality, well engineered structures, components and systems are 
capable of sustaining loads which are beyond those which would bring 
t~em to their elastic limit without sustaining damage. For small 
excursions into the inelastic ran'ge, seismic inertial loads are reduced as 
a function of the amount of inelastic action in comparision with those 
calculated elastically. This phenomenon can be considered by the use of 
a ductility factor which is equal to unity for purely elastic behavior and 
increases with increasing inelastic behavior. For example, a ductility of 
1.5 would have the effect of reducing accelerations of elastically 
calculated response spectra by as much as 1/3. Here ductility is defined 
as the ratio of displacement level in the nonlinear range to the 
displacement associated with the yield point for an elastic/ perfectly 
plastic resistance vs. displacement function. 

c. Conservatisms for electrical and mechanical equipment. _ 

1. Peak widening of floor response spectra. 

When the floor response spectra are developed for the design of 
these components located at different locations in the structure, to 
account for uncertainties in the analysis the peaks in the individual 
floor response spectra are broadened in order to predict conser­
vative equipment responses. 

2. Use of maximum response spectra for mUltiple supported systems. 

Where the system has multiple supports, the maximum response 
spectra are generally applied to all support points so that 
conservative seismic loads are generated for design purposes. 

3. Multiple applications of damping values. 

In calculating the seismic loads for these components, damping 
values are applied twice (first, t6 major structures and then to the 
equipment). The mUltiple applications of the conservatively low 
damping values compounds the conservatisms in the seismic 
responses which these items are designed to resist. 

4. System Redundancy 

Even identically designed redundant systems may not always 
experience similar seismic e~citation due to different mounting 
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locations, with different structural filtering effects. Thus a single loss 
of redundancy may not mean a loss of function for the system. This 
provides additional assurance that a plant will safety withstand a 
seismic event. 

d. Conservatisms in the qualification of electrical and mechanical 
equipment. 

1. Required response spectra . 

. The required test input is normally defined as the envelop of floor 
response spectra obtained using structural analysis methods. This 
ensures that the required response spectra are conservative. 

2. Test response spectra. 

The test spectra must envelop the required response spectra. 

3. Test for multi-plant application. 

The equipment suppliers generally test the equipment for multiplant 
application .. Considerable margins are added to the test response 
spectra so that they are applicable to many piants with differing 
seismic requirements. 

4. Multi-axis testing. 

The test input motions should be applied to the vertical and the 
horizontal axes simultaneously unless decoupling of responses 
along two directions is justifiable. 

5. Test for OBE and SSE. 

A number of OBE tests are performed prior to the SSE test. The 
number of OBE tests is conservatively selected to represent the 
upper bound for a plant site. This provides an additional margin in 
the consideration of cyclic loading effects. 

3. Conservatisms in the structural and mechanical resistance. 

a. Allowable stress limits. 

Engineering codes specify "code minimum strength" for materials. 
These codes minimum strengths are in turn specified by the applicant 
when the materials are ordered; any material found to be under that 
strength is rejected. The result is that the material supplier provides 
material of higher strength. Also, margins exist between allowable 
stresses and ultimate strengths. 

b. 28 day concrete strength (structural only). 
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Designs are usually based upon the 28 day design strength of concrete. 
Concrete continues to gain strength with increasing time beyond 28 
days. Additionally, the strength at 28 days often exceeds that called for 
design strength. 

c. Static strength vs. dynamic resistance. 

Code material strengths are based upon static'load tests. Since dynamic 
loads contain a limited amount of energy and are applied at a faster 
rate, the margin between stress limits and failure for dynamic loads is 
greater than that for static loads. 

d. Standard size structural members and pipes. 

The design of the structural elements is such that their capacities 
usually exceed the requirements called for by the'analyses. Much of the 
actual structural design is controlled by the availability of standard 
structural members such as beams and piping sections, so that larger 
sizes than are needed are often used. 

e. Redundancy in indeterminate structures and components allows for 
redistribution of loads. 

From the standpoint offunction, major structures and components can 
tolerate much deformation, and typically failure of numerous struc­
tural members. This deformation and loss of structural members can be 
sustained because of redundancy, (Le., more than one path available to 
carry loads) which allows for redistribution of loads formerly carried 
by failed members. ' 

f. Ductility to failure. 

In deforming to failure, beyond the elastic limit, the inelastic behavior 
of well engineered concrete and steel structures, components and 
systems provides for energy absorption not normally counted on in 
design. The effects of this are discussed in detail in item IV.B.b. 

g. Minor attachments absorb energy. 

Nonstructural elements which are not considered to carry any loads in 
design, do absorb energy through inelastic behavior or collapse during 
a seismic event. 

h. Nuclear quality assurance (QA) program. 

The nuclear QA procedures are more stringent than most found 
throughout the construction industry. This provides additional safety 
for nuclear plants beyond that considered acceptable for most 
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nonnuclear facilities designed using many of the same practices as used 
for nuclear plants. 

These conservatisms are difficult to quantify; however, the extent of these 
structural and mechanical conservatisms for plants designed using current 
standards has been estimated by 1tudies made by Newmark, and Cornell.3 A 
median factor of safety for structures, equipment and piping has been 
estimated to be within the range of 4 to 8. For older facilities, it is recognized 
that these factors of safety would be somewhat less., Ongoing seismic 
programs, which are discussed later in this document, will provide better 
insight as to what these factors are likely to be. . 

D. Other Considerations 

For companson, hospitals, schools, apartment complexes and similar 
essential facilities are designed by current non-nuclear criteria that for the 
same earthquake exposure in terms of ground acceleration result in designs 
several times less conservative overall than current nuclear plant criteria 
would dictate. 

Additional substantiation of the inherent seismic capability of structures, 
systems, equipment and components is found through the examination of the 
performance of structures in past earthquakes. This inherent capability is not 
always due to a conservative seismic design, but to the fact that the design for 
loadings other than seismic (e.g., wind, pressure, etc.) leads to an implicit level 
of seismic resistance. Explicit consideration of seismic loadings incr~ases this 
resistance. Specific examples of the 'performance of industrial and fossil 
power facilities in response to real earthquakes to illustrate these points are 
cited below. 

The oil fired Kern County Steam Station in California (designed and built 
in 1947-8) had structures designed for O.2g static coefficient with stress limits 
increased by 33% for combined dead, live, and earthquake loadings. Piping 
systems were designed using static coefficient hand calculations techniques 
and the Biot4 smoothed response spectrum (narrow and heavily damped 
compared to thos'e used for nuclear plants) with peak accelerations of O.lg at 
the ground level varying linearly at higher levels of O.3g at the top of the 
structure. Equipment anchorages were reviewed for lateral load resistance. 
The plant operated through the July 21, 1952 Kern County earthquake 
(Magnitude 7.7) with no significant damage. The peak ground accel~ration at 

3 "On the Seismic Reliability of Nuclear Power Plants," C. A. Cornell and N. M. Newmark, 
May 1978.-

4 Biot, N. A., Ana'lytical and Expe~mental Methods in Engineering Seismology, Trans ASCE 
108 Pg. 365-408, 1942. 
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the site was estimated to be about O.25g.s 

During the 1971 San Fernando Earthquake, the fossil fueled Valley Power 
Plant, which was designed to O.2g - O.25g, was not damaged although 
accelerations at the site were estimated to be in excess of O.25g. Other nearby 
power plants which were not as close to the epicenter as the Valley plant were 
also undamaged.6 . 

An ESSO .refinery was subject to measured peak ground accelerations of 
O.39g E-W and O.34g N-S in the December 25, 1972, Managua, Nicaragua 
earthquake (Magnitude 7.5). The design of the refinery met provisions of the 
Uniform Building Code for Zone 2. There was almost. no damage to the 
refinery which resumed operation 24 hours after it was shutdown for 
inspection. Also, the fossil-fueled power plant in Managua, immediately 
adjacent to the causative fault, and for which the design basis is reported to 
have been O.lg, probably experienced accelerations on the order of O.6g and 
suffered some damage, yet was one of the first industrial facilities to return to 
operation following the earthquake. Many' of the problems were caused by 
absent or inadequate anchors.~,8 

The Chugach Power Plant in Anchorage, Alaska was subject to 
accelerations of approximately O.2g at the site during the 1964 'Alaskan 
earthquake of Magnitude 8.4. The design of the plant was.based on a O.lg 
static coefficient, yet there were no power piping failures.9 

On June 7, 1975, the Humboldt Bay Nuclear power plant experienced an 
earthquake with peak measured accelerations in plant structures of up to 
O.35g. The duration was short, therefore, the energy was limited in 
comparison to that which is implied by anchoring a design spectrum at this 
valve. However, the damage to the facility was insignificant. The plant was 
shutdown for refueling at the time and there was no damage to safety systems. 

Review of fossil power plants that were shaken by the Alaskan 
earthquake, and of fossil and nuclear plants shaken by earthquakes in Japan 

. during the recent experience in Fukushima where the nuclear power plant 
operated right through the strong motion, further demonstrates the point that 
carefully engineered structures, piping and equipment of the types found in 
the nuclear and the fossil power generation and the petrochemical iIldustries, 
typically possess high resistance to seismic forces. 

S "Seismic Capability of Nuclear Piping," Robert L. Cloud, May 1979, ("Report on the 
Reanalysis of Safety Related Piping Systems - Surry Power Station, Unit 1 - Virginia Electric and 
Power Company," Appendix F, June 5, 1979). 

6 Ibid. However, the San Fernando Power Plant did experience a structural failure which led 
to a penstock failure, however, it was built in 1921. 

7 Ibid. 
8 "Manague, Nicaragua Earthquake of December 23, 1972," Earthquake Engineering 

Research Institute Reconnaissance Report, May, 1973. 
9 "Nuclear Plant Seismic Margin," Robert L. Cloud, June 8, 1979. 
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E. Current IE Bulletins Regarding Seismic Issues For Operating Plants 

Recently, several IE Bulletins regarding seismic issues have been issued to 
all licensed power reactors. These in part address areas of reanalysis requested 
by the UCS petition. The subjects of these bulletins are summarized as 
follows: 

IEB 79-02 
(issued 3/8/79, 
revised 6/21/79, 
supplemented 8/29/79 
and revised 11/8/79) 

IEB 79-04 
(issued 3/30/79) 

IEB 79-07 
(issued 4/ 14/79) 

IEB 79-14 
(issued 7/2/79, 
revised 7/18/79 
and supplemented 
8/15/79) 

- . This Bulletin required each licensee, for the 
support base plates which are anchored using 
the concrete expansion type anchor b()lts, to 
verify lhat a proper factor of safety on design 
loads exists considering the flexibility of the 
base plates and the cyclic nature of their 
loadings. Additionally, a te~t program is re­
quired to verify the adequacy of the institu 
installation of the anchor bolts. Any required 
'modifications must be made. . 

- This Bulletin required each licensee to verify 
that the current weights for certain Velan swing 
check valves were used in the seismic analyses 
and design of piping systems. Where discrepan­
cies are found, the affected piping systems must 
be reevaluated and any modifications per-

-formed. . 

- . This Bulletin required each licensee to deter-
mine if the seismic analysis of any safety r!!lated 
piping systems were based upon the inap­
propriate algebraic combination of ·responses . 
to different earthquake components. For any 
that were,' the systems were required to be . 
reanalyzed using an appropriate computer code 
which would be verified by the NRC. Any 
requireq modifications must be performed. 

- This Bulletin was issued as a result of the 
finding during the review of responses to IEB 
79-07 and the reanalyses of the five plants which 
were initially shutdown by Order that certain 
piping system and support as-built con­
figurations differed from that assumed in the 
analyses and the designs. This could result in 
substantial changes in piping systems 
responses, and piping and support stresses. 
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Therefore" this Bulletin required each licensee 
to verify that the as-built piping system, in­
cluding supports, are essentially the same as 
assumed in their seismic analysis and design. 
Where significant discrepancies are noted, the 
effect on the analysis and the design must be 
evaluated and any necessary modifications 
must be performed. 

As the reviews of the responses to these bu1letins proceed, the NRC will 
take such actions'as may be necessary to assure the public health and safety. 
The reviews of responses to date indicate that some installation and design 
deficiencies exist in the areas addressed by these Bulletins. These deficiencies 
are being resolved in a timely, prudent manner. Affected licensees are 
committed to taking appropriate remedial action. H necessary, the staff will 
take enforcement action to ensure changes are made. 

III. ONGOING NRC SEISMIC ORIENTED PROGRAMS 

There are currently four major ongoing seismically oriented programs 
within the NRC; namely, the Systematic Evaluation Program (SEP)~ Task 
Action Plan A-40 (TAP A-40), the Seismic Safety Margins Research Program 
(SSMRP) and the Code Verification Program (CVP). These programs are in, 
addition to the reviews of operating plants with regard to the items identified 
in the recently issued IE Bulletins. 

'A. Systematic Evaluation Program (SEP) Review 

The SEP was conceived by the NRC in 1976, a plan for it was defined in 
1977, and it was implemented in 1978. A major· effort of the SEP is an 
evaluation of the seismic design adequacy of the eleven older nuclear power 
plant facilities under review in the program. The SEP facilities received 
construction permits between 1956 and 1967. Seismic design procedures 
evolved, significantly during this period and through pUblication of the 
Standard Review Plan (SRP) in 1975. As a result, the seismic design bases of 
the SEP facilities vary in degree from Uniform Building Code considerations 
(static analysis) up through and approaching current standards (dynamic 
analysis). 

Recognizing this evolution, the NRC has found it necessary to make an 
assessment of the seismic design safety of the SEP facilities relative to those 
designed under current standards, criteria, and procedures and to make an 
integrated evaluation to verify that these facilities possess acceptable levels of 
seismic resistance capability. 
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To reach these findings the SEP seismic review must utilize technical 
approaches .thought more realistic in light of current knowledge rather than 
those dictated by current requirements which are felt to yield conservative 
designs when considered in an integrated manner but do not necessarily 
produce an accurate representation of the true seismic response. Having 
recognized and considered in more detail the inherent capabilities of these 
facilities, a decision will be made regarding the. need to retrofit. It" must be 
emphasized that if such an eventual decision is made, it does not necessarily 
imply that the existing facilities are unsafe but rather that substantial benefit 
to the public health and safety can be attained through such actions in 
accordance with 10 CFR 50.109. If however, during the course of review 
significant deficiencies are found, appropriate action will be taken by the 
NRC. 

The SEP facilities fall into two groups based upon the degree to which 
seismic design was originally considered. The licensees of the earlier. SEP 
facilities have embarked on seismic re-evaluation programs of their own to 
supplement the existing data base which is for the most part far less rigorously 
developed than· would be expected today. These programs are being 
developed such that they are comprehensive enough to provide the staff with 
sufficient. data to enable an overall assessment of the seismic safety of these 
facilities. 

The NRC staff is currently reviewing the original seismic design 
documentation of the later facilities. In some cases, the existing hiformation. 
has been supplemented by NRC studies to verify staff judgements. All ofthese 
plants have been visited to date by specially staffed seismic review teams to 
gain first hand knowledge of facility geometry and to visually identify. any 
obvious anomalies. 

One such review of the Dresden 2 facility is nearing completion. This 
review has provided valuable insight into the seismic designs of similar vintage 
facilities. Based upon initial judgement and an extrapolation into the other 
facilities, it would appear that the later SEP facilities where the seismic ground 
motion input has not escalated significantly, possess, in an overall sense, 
adequate seismic margins with possibly a few minor exceptions. At this point 
the exceptions refer to areas that have been identified for further evaluation 
and do not necessarily imply deficiencies. It is anticipated . that minor 
modifications will be required by the NRC staff in areas where substantial 
additional protection to the public health and safety can be attained. In other 
words, the change of seismic design criteria over the years ·can be 
accommodated by utilizing realistic evaluation techniques and the intent of 
current criteria as a standard provided there are no significant changes in the 
stated seismic hazard assumed for design at the site. . 

The SEP program also has provisions for re-evaluating the design seismic 
ground motion input for each site utilizing site specific information to arrive 
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at which is intended to be a realistic estimation of the seismic hazard. This 
information will be incorporated into the structural! mechanical portions of 
the review as.it becomes available. Additionally, the SEP licensees have 
initiated a program of their own to re-evaluate the seismic input design bases 
of their facilities. 

. Initial review of the early SEP facilities indicates that a certain amount of 
retrofitting may be required especially in providing additional piping and 
equipment supports. In certain cases structural modifications may al~o be 

. necessary. The NRC staff recognizes that these older facilities do not possess 
the same seismic margins as facilities being designed under current standards; 
however it is the belief of the staff that these facilities possess adequate 
inherent seismic margins to continue operation in the interim until the SEP 
seismic evaluation is complete. This conclusion is based upon (1) the fact that 
these facilities are sited in relatively low seismic regions, (2) historical data 
which suggests that large industrial facilities have not been significantly 
damaged under seismic loadings and (3) consideration of the inherent and in . 
many cases unquantifiable seismic resistance capabilities of these facilities. 

It is anticipated that topics may be identified within SEP which potentially 
could impact other operating reactors· or new plant licensing. A feedback 
mechanism has been established to relay the information in an expeditious 
manner to others on the NRC staff, licensees, and applicants to assure that 
appropriate actions are taken in a timely manner. 

B. Task Act Plan A-40 (TAP A-40) 

Task Action Plan' A-40 is a short range program which was instituted in 
1977. This program is geared toward providing the NRC with information 
within a much shorter time frame than is dictated by the sched uled completion 
of the more involved activities under the SSMRP. Its goal is to provide 
generic, quantitative estimates of the conserVatisms in selected individual 
pieces of and the overall seismic design change when following current 
criteria. Phase I consists of an evaluation of the conservatisms in the 
calculated responses of structures, systems, and components, including the 
consideration of elasto-plastic seismic analyses, site spectra (as opposed to site 
independent spectra such as that described in Reg. Guide 1.60), nonlinear 
structural dynamic analyses, and soil! structure interaction. Phase II consists 
of an evaluation of the conservatisms in the seismic input definition, including . 
the study of earthquake source modeling and the analysis of nearfield ground 
motion. Results of the various tasks in this program to date have 
substantiated the existence of conservatisms in the current seismic design 
methodology. . 

c. Seismic Safety Margins Research Program (SSMRP) 
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The SSMRP is a long range research program (approximately 61/2 years) 
which is aimed at improving the seismic design methodologies. The objectives 
of this program are to: . 

a) estimate the conservatisms in the Standard Review Plan seismic design 
requirements, 

. b) develop improved requirements, and 
c) develop methodologies that realistically estimate the behavior of nuclear 

power plants when subjected to earthquakes. 

This program will build upon and extend the results from Task Action 
Plari A-40. 

D. IE Bulletin Reviews 

The scopes of the recently issued IE Bulletins regarding seismic issues were 
summarized in the section II.E. Many of the issues addressed by these 
. bulletins have already been resolved for many operating nuclear power plants~ 
The completion of the efforts involved in satisfying these bulletins has given 
and will give added confidence in the adequacy of the seismic designs of the 
operating nuclear power plants. As the review of the responses proceeds, the 
NRC will take appropriate actions based upon our assessments of the 
responses'. 

E. Code Verification Program (Pipin'g) 

This program was instituted in March 1979 and has as its objective the 
verification of computer codes used by the industry for the seismic analyses of 
pipi~g systems. It is related to an older program entitled, "Piping Benchmark 
Problem," which has the goal of generating sets of piping problems for bench 
benchmarking computer codes' used for both static and dynamic piping 
system analyses. ~. 

IV. PLAN FOR RESOLUTION OF SEISMIC ISSUES 

While the staff agrees that further seismic evaluation is necessary, as 
explained above: 

a)' many conservatisms exist in the seismic design methodologies 
employed in the design of both old and new nuclear plants, . 

b) structures and systems have an inherent level of seIsmic resistance, even 
if no explicit seismic design requirements are considered, and 

c) many investigations are currently in progress which are aimed at: (1) 
evaluating the seismic capabilities of older plants, (2) qualifying the 
conservatisms in the current seismic design requirements, and (3) 
developing improved, more realistic seismic design criteria. 

Based upon these facts and considerations of a plant's seismic design as'a 
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whole the NRC staff does not believe it is necessary to require all nuclear 
power plants with operating licenses to be seismically reanalyzed from the 
seismic input definition through the evaluation of the designs of structures, 
systems, and equipment and components as demanded in the ues Petition. 
In a sense, a "seismic reevaluation program" is continually being conducted 
which integrates the lessons learned from past experiences and the results of 
ongoing seismic programs (SEP, TAP A-40, the SSMRP and the IE Bulletin 
reviews). These basic evaluations are addressing those issues which are 
identified as being most important to public health and safety. 

The IE Bulletins which have been 'issued thus far, and any corrective 
actions deemed necessary, have provided and will provide an additional level 
of assurance that the as-built configurations of piping systems and their 
supports indeed have sufficient safety margins. Part of the efforts has been to 
verify the adequacy of many computer codes which are used for the analysis of 
piping in the nuclear industry. Generally, all computer codes reviewed have 
been found to be adequate. Therefore, this increases the level of confidence 
that can be placed on the computational adequacy of piping analyses once the 
intended methodology is confirmed. This confidence can also be extrapolated 
to a certain degree to the computational adequacy of computer codes used 
throughout the seismic analysis and design of the plants. 

The results of the SEP will also provide a general data base regarding the 
adequacy of the seismic capability of operating nuclear power plants. If any 
concerns are identified in the review of the licensees' responses to these 
Bulletins or in the SEP reviews, appropriate actions will be taken by the NRC . 

. , The NRC staff is embarking on three parallel efforts which will aid in 
reassuring the adequacy of the overall seismic designs of the operating plants 
which are outside the scope of the current SEP review. 

The first of these efforts involves a detailed study of the criteria used for the 
design of each operating plant. It consists of determining for each plant the 
seismic input used for the plant design (peak ground acceleration, ground 
spectra, damping values, etc), the analytical techniques, the load com­
binations and the allowable loadings, used for the design of structure's, 
systems, equipment and components, and any other significant parameters 
which are incorporated in the de~ign of the overall plant. 

The second of these efforts involves the reassessment of the seismic hazard 
at each of the plant sites. This effort will then progress to a detailed evaluation 
of the seismic risk at any plant site where concerns arise as to the adequacy of 
the ground motions specified for the original seismic designs. Where any 
significant discrepancies between the originally determined seismic risk and 
that determined through this reevaluation are noted, appropriate actions 
would be taken by the NRC, considering the information from this effort in 
conjunction with at obtained in the first effort. , 

The third effort involves the development of capabilities for the 

169 



verification of the computer codes beyond the existing requirements. These 
codes are used not only for piping analysis and design, but also for the analysis 
and design of all structures, systems, equipment and components. This 
involves the development of sets of benchmark problems which would verify 
the computational methodology of the computer codes. These benchmark 
problems must therefore be of a sufficiently complex and diversified nature 
which would generally be beyond the scope of existing dosed form solutions 
to the problems. Once a comprehensive program is established, it will be 

, implemented as necessary. This is a sizable effort and will take a fairly long 
time period to complete. 

As these efforts progress, their findings, the findings of ongoing and future ' 
seismic reviews of operating plants, and the findings of TAP A-40, the 
SSMRP and foreign data will be continually assessed and factored into any 
decisions and! or the initiation of additional studies and programs. We feel 
this is a responsible and intelligent approach for the resolution of seismic 
issues, and overall involves an effort far beyond that which can be 
accomplished in the short term. 

On the basis of the assessment of past, ongoing, and future seismic related 
studies, the conservatisms built into both the old and the new seismic criteria, 
and the inherent seismic resistance of nuclear power plants, I have determined 
that the efforts delineated in the UCS Petition are 'unnecessary in the 
suggested depth and time frame. I believe that the direction in which we are 
proceeding, with evaluation and resolution of any seismic issues which may 
have a deleterious impact on public health and safety, will not only address the 
concerns 'raised in the USC Petition, but will lead to more appropriate and 
realistic seismic design requirements than are dictated by even current criteria. 
Accordingly, I have determined not to .issue an order requiring seismic 
reanalysis. The request of UCS is d~nied. 

A copy of the decision in this matter is available for inspection in the 
Commi.ssion's Public Document Room, 1717 H Street, N.W., Washington, 
DC 20555. A copy of this decision will also be filed with the Secretary for the 
Commission's review in accordance with 10 CFR 2.206(c) of the Com-
mission's regulations. . 

As provided in 10 CFR 2.206(c) this decision will constitute the final 
action of the Commission 20 days after the date of issuance of the decision, 
unless the Commission on its own motion institutes a review of this decision 
within that time. 

Dated at Bethesda, Maryland 
this 10th day of january, 1980. 

Harold R. Denton, Director 
Office of Nuclear Reactor Regulation 
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, Cite as 11 NRC 171 (1980) 

UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

OFFICE OF NUCLEAR REACTOR REGULATION 

Harold R. Denton, Director 

In ttie Matter of 

00-80-2 

THE TOLEDO EDISON 
COMPANY AND THE 
CLEVELAND ELECTRIC 
ILLUMINATING COMPANY 

Docket No. 50-346 
(10 CFR 2.206) 

(Davis-Besse Nuclear Power 
Station, Unit No.1) January 17, 1980 

The Director of Nuclear Reactor Regulation denies a petition for action 
under 10 CFR 2.206 which requested suspension of operation of the Davis­
Besse Unit No. I pending modification of its license to upgrade emergency 
planning at the facility. 

ATOMIC ENERGY ACT: RIGHT TO A HEARING 

A petitioner under 10 CFR 2.206 is not entitled to a hearing on its petition, 
because the consideration of a petition under 10 CFR 2.206 is not a 
proceeding within the meaning of section 189a. of the Atomic Energy Act of 
1954, as amended. 

DIRECTOR'S DECISION UNDER 10 CFR' 2.206 

By letters dated April 24, May 23, June 12, and July 9, 1979, Terry J. 
Lodge, on behalf of the Toledo Coalition for Safe Energy (TCSE), petitioned 
for modification of the operating license for the Davis-Besse Nuclear Power 
Station, Unit I. In these various letters, TCSE generally asserts that the Davis­
Besse facility has inadequate emergency and evacuation plans. TCSE 
requested in its June 12th letter that the Commission treat portions of TCSE's 
earlier letters as a petition for rule making to be consolidated with the petition 
filed by Critical Mass Energy Project, et al., in Docket No. PRM 50-23. TCSE 
asked that the remaining portions of its April 24th, May 23rd and June 12th 
letters be treated as a request for action under 10 CFR 2.206. As TCSE 
requested, the Staff referred TCSE's various letters to the Secretary of the 
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Commission on June 27, 1979, for inclusion in Docket No. PRM 50-23. The 
Staff treated the remainder of TCSE's letters as a request for action under 10 
CFR 2.2061 

TCSE's June 12th letter urged that the Commission hold hearings on 
TCSE's requests and further order the Licensees to show cause why 
emergency and evacuation procedu~es for the Davis-Besse plant should not be 
modified prior to resumed operation of the plant. On June 12th, the Davis­
Besse plant was shut down, subject to the Commission's Order of May 16, 
1979, which required the Licensees to undertake certain corrective action 
prior to resumed operation.2 In accordance with the Commission's Order, the 
Director of Nuclear Reactor Regulation found on July 6, 1979 that the 
Licensees had satisfied the conditions of the Order and could thereby resume 
operation of the Davis-Besse plant.3 TCSE had been informed prior to this 
authorization that a decision on TCSE's petition would probably not precede 
the authorization 'to resume operation.4 

TCSE then filed on July 9,1979, (1) a "Motion" seeking action by the NRC 
to shut down the Davis-Besse facility pending revisions to the emergency 
plans, and (2) a "Complaint and Memorandum of Particulars" which detailed 
TCSE's allegations and bases for its "Motion." The Commission referred 
TCSE's July 9th submittal to the Staff for treatment under 10 CFR2.206. On 
July 16, 1979, the Licensees filed a response to this latest filing from TCSE. 
TCSE's July 9th submittal essentially. reiterated its earlier requests but 
provided substantial elaboration on the bases for these requests. As its request 
for relief, TCSE asked that tbe Commission: 

a. Find that the plant is not safe to operate and is an immediate threat to 
health and safety. 

b. Suspend operation pending correction of deficiencies alleged and other 
necessary action. 

I Notice that the Staff was treating TCSE's April 24th letter as a petition under 10 CFR2.206 
had been published in the Federal Register on June 8, 1979.44 Fed. Reg. 33192 (1979). The 
Licensees responded to TCSE's April 24th request in a letter of June 8, 1979, from their counsel. 

244 Fed. Reg. 29767 (1979). 
3 Letter from H. R. Denton to L. E. Roe (July 6, 1979). See 44 Fed. Reg. 40987 (1979). 
4 Letter from H. R. Denton to T. J. Lodge (June 27, 1979). Of course, final action on TCSE's 

petition prior to the authorization was not compelled by law. In analogous circumstances, the 
Commission held that the pendency of proceedings on the May 16th Order did not legally bar 
resumed operation of the Davis-Besse facility on terms consistent with the Order. Toledo Edison 
Company (Davis-Besse Nuclear Power Station, Unit 1), Commission Order at 2 (Docket No. 50-
346, July S, 1979). If the pendency of proceedings on an Order does not barresumed operation of a 
facility, it would follow that the Staff is not required to take final action on a 10 CFR 2.206 
petition which raises matters unrelated to the shutdown under an existing order prior to 
authorization of resumed operation of the facility. Moreover, as the D.C. Court of Appeals has 
recognized, the Staff is not bound to suspend operation of a facility and institute proceedings 
simply because the petitioner asks for such relief: "[An agency] may properly undertake 
preliminary inquiries in order to determine whether the claim is substantial enough under the 
statute to warrant full proceedings." Porter County Chapter of the Izaak Walton League v. NRC. 
No. 78-1556, Slip Op. at 11 (D:C. Cir., Sept. 6, 1979). 
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c. Order the licensees to conduct full-scale emergency drills. 
d. Order posting of emergency and evacuation information in public 

places within 50-mile radius of the plant. 
e. Order the licensees to enclose emergency instructions in billings to 

customers at least annually. 

I have considered the substance and the bases of the TCSE allegations, and 
I find that the TCSE has a fundamental misunderstanding of the relationships 
among regulatory requirements, regulatory guides, and NRC report 
recommendations. At the present time, the Davis-Besse emergency plan meets 
all current regulatory requirements. As such, a finding that the plant is not 
safe and poses an immediate threat to the public health and safety is not 
appropriate. In light of the events following the Three Mile Island Unit 2 
accident, however, the NRC is taking immediate steps to upgrade emergency 
preparedness for all nuclear power plants, including Davis-Besse. Among the 
steps to be taken will be the implementation of the requirement that 
emergency plans include provisions for periodic dissemination of emergency 
planning information to occupants around the plant who could be directly 
affected by a release of radioactivity. Also, requirements for periodic drills· 
will be upgraded. 

A discussion of current NRC requirements and guidelines on emergency 
planning, current efforts to upgrade emergency planning requirements, and 
specific allegations forwarded by the TCSE are contained in Appendices A 
through D, which are attached hereto and made a part of this decision. In light 
of the Commission's current effort to upgrade emergency planning and on the 
basis of the stafrs review of TCSE's petition, I have concluded that no 
modification of the Davis-Besse operating license is required at this time and 
that public hearings on the Davis-Besse emergency plans should not be 
convened.s The request for relief by the TCSE is denied. 

A copy of this decision will be placed in the Commission's Public Document 
Room at 1717 H Street, N. W., Washington, D.C. 20555, and the local Public 
Document Room for the Davis-Besse Nuclear Power Station, Unit No.1 
located at the Ida Rupp Public Library, 310 Madison Street, Port Clinton, 
Ohio 43452~ A copy of this decision will also be filed with the Secretary of the 
Commission for its review in accordance with 10 CFR 2.206(c) of the 
Commission regulations. 

!5 In addition to its request for issuance of an order to show cause, TCSE asked that the 
Commission hold hearings on its petition to modify the Davis-Besse operating license. SeeTCSE 
Letter of June 12, 1979. TCSE is not entitled to a hearing on its petition, because the consideration 
of a petition under 10 CFR 2.206 is not a proceeding within the meaning of Section 189a. of the 
Atomic Energy Act of 1954, as amended. Illinois v. NRC. 591 F.2d 12, 13-14 (7th Cir. 1979). 
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As provided in 10 CFR 2.206(c), this decision will constitute the final 
action of the Commission 20 days after the date of issuance, unless the 
Commission on its own motion institutes the review of this decision within 
that time. 

Harold R. Denton, Director 
Office of Nuclear Reactor Regulation 

Dated at Bethesda, Maryland 
this 17th day of January, 1980. 

[Appendixes A, B, C, and D have been omitted from this publication but are' 
available in the Public Document Room, 1717 H Street, N.W., Washington, 
D.C.]. 
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Cite as 11 NRC 175 (1980) 

UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSI.ON 

OFFICE OF INSPECTION AND ENFORCEMENT 

Victor Stello, Jr., Director 

In the Matter of 

00-80-3 

KANSAS GAS AND ELECTRIC 
COMPANY 

Docket No. STN 50-482 
(10 qFR 2.206) 

(Wolf Creek Generating 
Station, Unit 1) January 31, 1980 

The Director of Inspection and Enforcement revises his decision denying 
petitions under 10 CFR 2.206 of the Commission's regulations which 
requested suspension or revocation of the Wolf Creek construction permit on 
the basis of deficiencies in concrete and the licensee's quality assurance 
program as related to concrete work. 

REVISED DIRECTOR'S DENIAL OF REQUESTS UNDER 10 CFR 
2.2061 

I 

William H. Ward, by petitions dated January 11 and June 29, 1979, on 
behalf of the Mid-America Coalition for Energy Alternatives (MCEA), 
Richard P. Pollock, by petition dated Def:=ember 27, 1978, on behalf of the 
Critical Mass Energy Project, and other persons2 have requested that' the 
Commission suspend or.revoke Construction Permit No. CPPR.-147 which 
authorizes construction of the Wolf Creek Generating Station Unit No.1. 
Notices of receipt of MCEA's and Critical ~ass' petitions were published in 

J This decision was initially issued as DD 79-11 on July 12, 1979 (10 NRC 136) and noticed in 
the Federal Register on July 19, 1979 (44 FR 42347). Mr. Ward by letter dated August 11,1979 
requested further explanation offootnote 6 of theJuly decision concerning the ground motion 
values for the Wolf Creek site. The Commission has extended the review date to permit the staff to 
revise the deCision in response to Mr. Ward's concern and to clarify other aspects ofit. See, Order 
Extending Time to Determine Whether to Review Director's Decision, July 27, 1979, August 13, 
1979, September 13, 1979 and November 28, 1979. In order to improve the record for review, the 
July 12, 1979 decision is reissued in its entirety with the clarifications incorporated. 

2 Wanda Christy of Burlington, Kansas; Max McDowell of Elmdale, Kansas; David 
McCullough of Emporia, Kansas; Tony White of Garnett, Kansas, Kaye Yoder of McPherson, 

. Kansas; Ferdinand and Ivonne Burmeister of Otis, Kansas; Marvin Dawson, James Mason on 
behalf of Kansans for Sensible Energy, Janet Skiles, and Tom Wheeler of Wichita, Kansas. Steve 
A. J. Bukaty, by petition dated May 15,1979, on behalf of the Kansas Building and Construction 
Trades Council, also requested that the Wolf Creek construction permit be revoked. 
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the Federal Register, 44 Fed. Reg. 6535,10445 (February I and February 20, 
1979) and all petitioners have been advised by letter that their petitions were 
being treated as requests for action under 10 CFR 2.206 of the Commission's 
regulations. At issue in the petitions is the acceptability of the concrete at the 
Wolf Creek facility. Specifically, the issues of concern are whether the base 
mat concrete is of sufficient strength for its intended function and whether'the 
quality assurance system at the facility is adequate to assure acceptable 
concrete work. 

These matters have been reviewed and for the reasons given below I have 
determined that the December 19, 1978, Immediate Action Letter3 as 
modified by the ~arch 5, 1979, Immediate Action Letter4 halting placement 
of concrete in the reactor containment building may be lifted and that ' 
suspension of construction at the Wolf Creek facility is not warranted in the 
interest of public health and safety. Accordingly, the above petitions are 
denied.s 

II 

The facts surrounding this matter are detailed in Appendix C. Briefly, on 
Decmeber 12 and 13, 1977 the Wolf Creek building base mat was placed as a 
single monolithic pour o( about 6600 cubic" yards of concrete. Test cylinders 
were concurrently made from representative samples of the concrete. On 
March 14, 1978 the licensee notified NRC Region IV that some ofthe concrete 
cylinders which were tested (as specified) 90 days after the original placement 
did not meet the specified strength of 5000 pounds per square inch. The 
licensee initiated various efforts to identify the reasons for the low strength of 
some of the test cylinders, and on October 26, 1978 filed a final report which 
described the work performed. The report concluded that the low strength 
cylinder tests were not truly representative of the concrete in place and that the 
concrete in place in the containment building base mat did in fact satisfy 
specification requirements. 

In December, 1978 the licensee reported that some problems had been 
experienced placing concrete under steel inserts for access hatches. As a result, 
voids existed where there was no concrete or poorly consolidated concrete. In 
light of this occurrence, and the continuing delay in resolution of questions on 
the base mat concrete, NRC Region IV representatives met with the licensee, 
and expressed the opinion that further concrete work on the containment 
building should be suspended until concrete placing and consolidation 

. procedures were improved, 'concrete placing crews were further trained, 
concrete inspectors and inspection procedures were upgraded, and questions 

3 The December 19, 1978 letter is enclosed for Appendix A. 
.. The March 5, 1979 letter is enclosed in Appendix B. 
5 On the basis of the facts contained in his petition, Mr. Bukaty's petition on behalf of the 

Kansas Building and Construction Trades Council is denied by this decision. However. Mr. 
Bukaty indicated in the petition that further factual information may be available. Mr. Bukaty 
has been contacted and has not'offered any additional information. 
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on base mat quality were resolved. The licensee agreed, and the agreement was 
documented .in a letter from Region IV dated December 19, 1978. This 
agreement was modified by the March 5,1979 Immediate Action Letter from 
NRC Region IV.6 

A special NRC investigation was conducted under NRC ReJrlon IV 
direction. during the period from November 13 through 16, 1978, and 
December 6 through 8, 1978.7 The investigation team was composed of 
inspectors from NRC Regions III and IV and Parameter, Inc., a consultant on 
concrete engaged specifically for this purpose. The team concluded that it 
could not agree with the licensee~s opinion and that the test data must be 
considered to accurately reflect the strength of the concrete in place. On the 
basis of the test data, it was determined that a maximum strength of 4460 psi 
could be justified. This was approximately 10% understrength from the design 
strength of 5000 psi. 

The evaluation of actual90-day molded cylinder test data was the first step 
in the sequential process called for in the codes applicable to the Wolf Creek 
facility for the resolution of the question of concrete strength. 

It should be noted that some of the 90-day cylinders showed lower 
strengths than companion cylinders from the same batch of concrete tested 
after 28 days. As with all test data there is some randomness expected in test 
results, but one generally expects the trends to indicate that the concrete 
strength has increased with age. There are, of course, a variety of problems 
which ·could produce an effect which would seem to contradict this 
expectation. In this particular case the most plausible problem which could 
have cau~ed such an effect on some companion cylinders was that some river 
gravel in the vicinity of the site is known to contain an ingredient which can 
cause ioss of strength in concrete under certain circumstances. The NRC 
consultant suggested that this might explain the apparently anomalous 
behavior of some of the test cylinders. To test the validity of this hypothesis, 
and to independently correlate the results of some of the tests performed by 
the licensee's consultant, the Construction Technology Laboratories of the 
Portland Cement ·Association, NRC arranged for the U.S. Army Corps of 
Engineers. Waterways Experiment Station to perform independent 
petrographic examinations of samples of concrete from the test cylinders. The 
July 5, 1979 Corps of Engineer's report is made part of this decision as 
Appendix D. 

Results of the independent examination of the Corps of Engineers 
correlate closely with the results of the licensee consultant's examination .. 
Both results show that there is no evidence of contamination with adverse 
ingredients which may have caused a loss in strength of the concrete over time 
and that the samples are representative of sound, relatively high strength 

,concre!e. However, due to the· multitude of parameters that can affect 

6 See note 4, above. 
7 See Inspection Report STN 50-482/18-13 (February IS, 1979). 
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strength, a clear explanation of the exact cause of the instances of the low 90-
day strengths cannot be made. 

The next step defined in the code requirements was to use the determined 
strength (4460 psi) to evaluate or reanalyze loads while meeting all stress, 
strain, and deflection criteria. The licensee conducted such a reanalysis by two 
alternative methods to determine whether the lowered strength concrete 
might be acceptable for use at the Wolf Creek site. The licensee's reanalysis 
was submitted on June 6, 1979 indicating that the structure was acceptable. 

The licensee's reanalysis and the report of the Corps of Engineers have 
been reviewed. The conclusion of our review is that the concrete base mat will 
withstand the specified design loads and all loading combinations without 
impairment of its structural integrity or its safety functions.8 If the reanalysis 
had shown that the design loads could not be accommodated and still meet the 
stress, strain, and deflection criteria, under the codes, the next step would 
require that core borings be taken from the structure and tested. Even though 
this next step was not necessary~ a core boring program has been considered 
early in the evaluation of the strength problem. However, such a program 
under the circumstances here would "not have resolved the question of 
concrete strength and was not recommended by the staff for the following 
reasons: (1) As many as 200 borings would have been necessary under the 
applicable codes. This number of borings taken from the mat interior 
resulting in severing reinforcing steel would raise additional and perhaps more 
serious questions since the load bearing capacity of the base mat is primarily 
governed by the reinforcing steel. (2) A core boring program would have 
questionable value since it would be unlikely that the cores would sample the 
low strength concrete which might be anywhere in the 6600 cubic yards ofthe 
base mat. (3) Core borings from the actual base mat due to their age (more 
than a year old) would show larger values than cylinders taken after 90 days. 
The acceptance criteria for the base mat were based on 90 day cylinders and no 
correlation exists for relating the core strengths of concrete more than a year 
old to concrete test cylinders 90 days old. 

III 

In response to our concerns about quality assurance resulting from the 
findings of the inspection conducted during November 13-16, 1978, and 

8 Evaluation" Report Regarding the Concrete Strength of the Reactor Building Base Mat Wolf 
Creek Generating Station, which is made part of this decision and is attached as Appendix E. The 
evaluation report is based on the 0.12 g safe shutdown earthquake and the 0.06 g operating basis 
earthquake approved for the Wolf Creek site. The" information concerning seismic forces 
contained in the June 29, 1979 letter from Mr. Ward has been previously considered by the staff 
and it does not alter the vibratory ground motion values for the Wolf Creek site. An evaluation df 
the seismic issues contained in Mr. Ward's letter is made part of this decision and is attached as 
Appendix F. The issues raised in Mr. Ward's letter have also been brought to the attention of the 
Advisory Committee on Reactor Safeguards. 
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December 6-8, 1978,9 NRC Region IV representatives met with senior 
representatives of the licensee and its construction contractor. 10 Agreements 
achieved during the meeting including the licensee's commitment to suspend 
placement of safety-related concrete are documented in an Immediate Action 
Letter to the licensee dated December 19, 1978.11 Based on information 
obtained during follow-up inspections' that were conducted to examine the 
licensee's implementation of these agreements,12 NRC Region IV concluded 
that the licensee had been responsive to the NRC's concerns and that 
modification of the December 19th Immediate Action Letter to permit 
placement of safety-related concrete except in containment appeared 
appropriate. 

Inspection Report No. STN 50-482, 79-04 describes action taken by the 
licensee and findings of an inspection conducted on March 5-8, 1979, at the 
resumption of placement of concrete at Wolf Creek. During the inspection on 
March 8, 1979, the licensee notified the NRC that it had again terminated 
placement of concrete. This action was consistent with NRC Region IV's 
modification of the December 19th Immediate Action Letter and 
demonstrated the licensee's adherence to its quality assurance program. 

Despite the licensee's effort to establish' an effective quality assurance 
program, NRC Region IV found weaknesses in the progra~ as indicated in 
Inspection Report No. STN 50-482, 79-04 and as discussed in the related 
enforcement letter dated April 11, 1979. NRC Region IV, in the enforcement 
letter accompanying the report, also expressed the view that the licensee had 
not assigned sufficient personnel to the project to implement an effective 
preventive quality assurance effort. As a result, a management meeting was 
conducted in Region IV's offices on April 28, 1979, which is reported in 
Inspection Report No. STN 50-482, 79-10. 

Since January 1979, the licensee has increased the on-site QA staff from 
three full time to seven full time and two part time engineers of various 
disciplines. Recruitment of additional QA staff members 'is continuing. As a 
result of the increase in staffing, the licensee's QA surveillance of construction 
activities has increased significantly. During the period January 1, 1979 to 
July 11, 1979, an average of eight surveillance reports per month were issued 
as compared to an average of three reports for a fifteen-month ending 
December 1978. The staff of the licensee's Nuclear Development Department 
has been reorganized. A new Construction Manager has been hired. 
Additional recruiting for several staff engineers is being conducted. Currently, 
the results of a study of the licensee's QA program by an outside consultant are 
being reviewed and implemented by the KG&E Quality Assurance Com- . 
mittee . 

. 9 The fmdings are reported in Inspection Report No. STN 50-482, 78-13. A Notice of 
Violation was issued on February 16, 1979, on the basis of this inspection. 

10 The meeting is reported in Inspection Report No. STN 50-482,79-1. 
11 See note 3, above. 
12 The inspection findings are contained in Inspection Report Nos. STN 50-482, 79-02 and STN 

50482, 79-03. 
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Daniel International (the primary contractor at the site) has increased the 
on-site QA staff by one member to a total of six. In addition, the assignment of 
a new QA manager has visibly increased the quality of the Daniel 
International's QA audit program. The Daniel International corporate QA 
staff also conducts quarterly on-site audits; Daniel International has made 
organizational changes to streamline the lines of authority and responsibility 
of the site management. The following changes· have been made. 

a. The Administrative Assistant to the Project Manager has been moved 
from ,a staff position to a line position of responsibility with the Services 
Manager, Personnel Administrator, Training Coordinator and Securi­
ty Administrator reporting to this position. 

b. Two positions of Assistant to the' Construction Manager have been· 
created and filled, both of whom report to the Construction Manager. 
This was done to permit more management attention to quality of 
construction work . 

. c. The position of General Concrete Superintendent has been created and 
filled witli the following positions reporting to him: Paint Superinten­
dent; Iron Work Superintendent; Concrete Superintendent; and Batch 
Plant Superintendent. 

d. The position of QC Civil Coordinator has been created and filled. 
e. The position of Technical Superintendent, Concrete, has been es­

tablished and filled. 
f. Personnel changes have been made in the following positions: Concrete 

Superintendent; Personnel Administrator, Project Mech/Welding QC 
Engineer; Project Services QC Engineer; Construction Manager; and 
Construction Engineering Manager. 

Specific training for concrete placement crews under the direction of the 
Technical Superintendent, Concrete, is being done for each difficult 
placement. Daniel International has also contracted Management Analysis 
Consultants, San Diego, California, to review the site organization including 
the QA structure and make recommendations for improvement. 

Additional inspections were conducted specifically to observe concrete 
work in progress on March 26-29~ 1979,13 April 9-12, 1979,14 April 16-19, 
1979.15 April 23-26,> 197916 and October 22-25, 1979.17 Other inspections 
conducted during May 14-17, 197918 and September 17-20, 197919 addressed 
the resolution of various open items from earlier inspections. The results of 
these inspections indicate that Wolf Creek's quality assurance program is 
effective in correcting identified problems. 

Il Inspection Report No. STN 50-482, 79-05. 
14 Inspection Report No. STN 50-482, 79-07. 
l' Inspection Report No. STN 50-482, 79-08. 
16 Inspection Report No. STN 50-482, 79-09. 
17 Inspection Report No. STN 50-482, 79-18. 
18 Inspection Report No. STN 50-482, 79-12. 
19 Inspection Report No. STN 50-482, 79-17. ' 
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Accordingly, I find reasonable assurance· that the licensee's quality 
assurance program is adequate to permit resumed placement of containment 
concrete. Thus, for the reasons stated in this decision, the petitions to suspend 
or revoke the Wolf Creek construction permit are denied.20 No~etheless, the 
NRC will continue its inspection effort at the Wolf Creek facility to assure that 
the licensee correctly places concrete and properly maintains its quality 
assurance program. 

A copy of this determination will be placed in the Commission's Public 
Document Room at 1717 H Street, N.W., Washington, D.C. 20555, and the 
local Public Document Room for the Wolf Creek Generating Station at the 
Coffey County Courthouse, Burlington, Kansas 66839. A copy -<of this 
document will also be filed ",ith the Secretary of the Commission for its review 
in accordance with 10 CFR 2.206(c) of the Commission's regulations. 

In accordance with 10 CFR 2.206(c) of the Commission's Rules of 
Practice,---this decision will constitute the final action of the Commission 
twenty (20) days after the-d~te or'issuance, unless the Commission on its own 
motion institutes review of tii1s-d~cl~ion within that time. 

Dated at Bethesda, Maryland 
this 31st day of January, 1980. 

Victor Stello, Jr., Director 
Office of Inspection and Enforcement 

[Appendixes A, B, C, D, E, and F have been omitted from t~is Publication but 
are available in the Public Document Room, 1717 H Street, N. W. 
Washington, D.C.] 

20 Critical Mass has also suggested, without elaboration, that the circumstances surrounding 
construction problems at Wolf Creek indicate "significant weaknesses" in Region IV's inspection 
capabilities. Since potential problems with containment concrete were first identified in March 
1978, Region IV has, in conjunction with I&E Headquarters, been continuously aware of the 
licensee's actions, has guided and required various actions by the licensee, and has obtained 
specialized assistance from other NRC offices and outside parties. Thus, I find no basis for the 
expressed concern about the adequacy of Region IV's inspection effort~ 
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Cite as 11 NRC 183 (1980) 

UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

CLI-80-2 

COMMISSIONERS: 

John F. Atiearne, Chairman 
Victor Glllnsky 
Richard T. Kennedy 
Joseph M. Hendrie 
Peter A. Bradford 

In the Matter of 

WESTINGHOUSE ELECTRIC 
CORPORATION 

(Exports to the 
, Philippines) 

Docket No. 110-00495 
Application No. XR-120 

Application No. XCOM-0013 

February 8, 1980 

The Commission requests further public comments in this proceeding on 
the pending license applications for nuclear reactor export licenses to· the 
Philippines. Comments are requested on: (a) the health, safety, or en­
vironmental effects the proposed "exports would have upon the global 
commons or the territory of the United States, and (b) the relationship of these 
effects to the common defense and security of the United States. 

ORDER 

The Commission has reviewed the public comments submitted in response 
. to its October 19, 1979 order requesting comment on the Commission's 

jurisdiction to consider the .health, safety, and environmental impacts 
occurring outside the United States of proposed nuclear reactor exports. 
Further public comment specifically relating to the Philippine applications 
before the Commission would be in the public interest and would assist the 
Commission in. making the statutory findings required by the Atomic Energy 
Act. 

The Commission invites comment upon: (a) the health, safety, or 
environmental effects the proposed exports would have upon the global 
commons orthe territory ofthe United States, and (b) the relationship ofthese 
effects to the common defense and security ofthe United States. For purposes 
of these comments, the term "global commons" means geographical areas 
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such as the high seas, Antarctica, and the portions of the atmosphere that are 
not within the territorial jurisdiction ofa single nation state. The term "United 
States" means territory of ~he 50 States, as well as U.S. trust territories and 
possessions. 

Comments should be sent to the Secretary, U.S. Nuclear Regulatory 
Commission, Washington, D.C. 20555, Attention: Chief, Docketing and 
Service Branch, by February 29, 1980. Comments should also be served upon 
other participants in this proceeding pursuant to 10 CFR 1l0.89(b). . 

In the near future the Commission will issue an opinion setting forth its 
jurisdiction to consider health, safety, and environmental effects that may 
occur as a result of proposed. nuclear reactor exports. 

This public proceeding on pending license applications for nuclear export 
licenses to the Philippines will be completed on February 29, 1980. 

Commissioner Bradford notes that the Commission's request for com­
ments suggests that it may structure its export licensing reviews to assess the 
impact on the fish in international waters while declining to look into the 
impacts on the health and safety of concentrations of U.S. citizens located 
near exported reactors. The law clearly does not require this outcome, and as a 
policy decision, he finds it extraordinary. He would examine the potential 
health, safety, and environmental effects of the proposed exports on U.S. 
citizens at Subic Bay Naval Base and Clark Air Force Base.' -

It is so ORDERED. 

Dated at Washington, D.C. 
this 8th day of February, 1980. 

184. 

For the Commission 

Samuel J. Chilk 
Secretary of the Commission 
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UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

COMMISSIONERS: 
John F. Ahearne, Chairman 
Victor Gilinsky 
Richard T. Kennedy 
Joseph M. Hendrie 
Peter A. Bradford 

CLI-80-3 

In the Matter of Docket No. 70-2623 

DUKE POWER COMPANY 
" 

(Amendment to Materials License 
SNM-1773-Transportation of 
Spent Fuel from Oconee Nuclear 
Station for Storage at McGuire 
Nuclear Station) February 29, 1980 

Upon in camera examination of information on alternative routes 
approved by NRC staff for the transportation of spent fuel from the Oconee to 
the McGuire plants, the Commission: (1) denies the staffs petition for review 
of Appeal Board and Licensing Board orders allowing information on the 
alternative routes to be made public in this case; and (2) terminates the 
protective order it has issued earlier covering such information. The 
Commission also announces its intention to address generically outside this 
proceeding, the question whether and to what extent routes for shipping spent 
fuel can and should be protected from public disclosure. 

ORDER 

On September 7, 1979, the Commisison received from the NRC staff a 
petition for review and a request for an interim protective order covering 
information specifically identifying and describing alternative routes for the 
shipment of spent fuel. In order to preserve our jurisdiction to decide the 
matter, we issued an interim protective order that day; we also held hearings 
on September 10, and, through the General Counsel, solicited the further 
views of the parties on September 12. 

Having considered these submissions, on November 2, 1979 we decided to 
examine the protected route information in camera. Affidavits of non-
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disclosure and briefs discussing protected route information were received 
from the State of South Carolina and the Carolina Environmental Study 
Group; NRDC elected not to examine the protected information but also 
submitted a brief;· and the staff submitted a reply. 

After examining the protected route information and considering all the 
submissions from the parties, we have determined to deny the staffs petition 
for Commission review and to terminate our interim protective order. 

In doing so, we recognize that the question whether and to what extent 
routes for shipping spent fuel should in general be made public is a matter of 
some importance, perhaps appropriate for Commission review. See 10 CFR 

. 2. 786(b)( 4)(i). However, we do not believe that the staff has made an adequate 
showing here that it is important to protect this. particular routing 
information. Ordinarily, we would not expect a complete record until the 
petition for review had been granted hnd the merits briefed. But here we have 
asked the parties to address the merits-whether the interim protective order 
should be made permanent-as well as whether the petition for review should 
be granted. We have received a relatively complete briefing on the merits and, 
of particular importance, the staff has twice indicated that it had little to add 
to its submission of September 14. We therefore believe that little could be 
gained from requesting further briefing. 

While the staff may have correctly applied 10 CFR 2.790(d)(1) to spent 
fuel routes, this case raises the broader question of whether spent fuel routes 
can effectively be protected, or should be. While the staff suggests that. 
shipments could be timed so as to foil those who would follow them, there is 
little in the record from which we could attempt to make a reasonable accurate 
judgment as to whether shipments would, in fact, be successfully followed. 
Si~ilar1y, while it is clear that there is at least some incremental gain in 
security from protecting routing information, the record does not disclose the 
importance of this benefit and hence we cannot tell whether it outweighs the 
public's interest in knowing the routes~ The Commission intends to address 
this broader question generically ,outside the context of this case. 

Certain other considerations suggest releasing the route information 
involved here. The parties have already surmised, for the most part correctly 
and without reference to protected route information, that the staff-approved 
routes largely follow the interstate highway route published in the en­
vironmental impact appraisal. The two routes that do so are thus largely 
public already. The third staff-approved route avoids the interstate highways. 
altogether and thus has not been public, but poses other problems.' Staff 
studies of preferred routes for shipping radioactive materials have indicated 
that interstate highways are usually to be preferred to non-interstate routes. 
While we cannot pass judgment on this proposition here, the third route 
deserves some additional consideration in light of these studies. 

For these reasons, the staffs petition for review is denied and the interim 
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protective order issued September 7 is terminated. Persons signed affidavits of 
non-disCIosure are released from all responsibilities under the affidavits. 

It is so ORDERED. 

For the Commission 

Samuel J. Chilk 
Secretary of the Commission 

Dated at Washington, D.C. 
this 29th day of February, 1980. 
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UNITED STATES OF AMERICA 
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ALAB-578 

ATOMIC SAFETY AND LICENSING APPEAL BOARD 
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50-3390L 

VIRGINIA ELECTRIC AND 
POWER COMPANY 

(North Anna Nuclear 
Power Station, 
Units 1 and 2) February 11, 1980 

Upon sua sponte review of the Licensing Board's decision authorizing the 
issuance of operating licenses for the facility, the Appeal Board finds, after 
taking supplementary evidence on the matter, that service water pumphouse 
settlement does not threaten the public health and safety. The Appeal Board 
defers consideration of another safety question pertaining to the likelihood 
that turbine blades might break and da:mage vital facility structures or 
components of the plant. 

TECHNICAL SPECIFICATIONS: STATUS AND EFFECT 

Under 10 CFR SO.S9(a)(I), a licensee may make changes in pro'cedures 
described in the safety analysis report without Commission approval unless 
the proposed changes involve modifications to the technical specifications 
which are incorporated in the license or constitute an unreviewed safety 
question. In the latter event, the licensee must notify the Commission of any 
such changes under 10 CFR SO.S9(b). Technical specifications, however, may 
not be altered without prior Commission approval. 10 CFR 50.59, SO.90. 

TECHNICAL SPECIFICATIONS: STATUS AND EFFECT 

Technical specifications are reserved for those matters as to which the 
imposition of rigid conditions or limitations upon ~eactor operation is deemed 
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necessary to obviate ~he possibility of an abnormal situation or event giving 
rise to an immediate threat to the public health and safety. Portland General 
Electric Company (Trojan Nuclear Plant), 'ALAB-531, 9 NRC 263, 273 
(1979). 

TECHNICAL ISSUE DISCUSSED: Settiement phenomena and the effect 
of service water pumphouse settlement upon the service 'Yater system. 

Messrs. Michael W. Maupin, James N. Christman 
and James M. Rlnaca, Richmond, Virginia, for the 
applicant, Virginia Electric and Power Company. 
Attorney General Marshall Coleman and Assistant 
Attorney General Anthony Gambardella, Richmond, 
Virginia, for the Commonwealth of Virginia. 
Mr. Richard M. Foster, Charlottesville, Virginia, for the 
intervenor, Geraldine Arnold. 
Messrs. Henry J. McGurren, Daniel T. Swanson and 
Stuart A. Treby for the Nuclear Regulatory Commission 
staff. 

DECISION 

In December 1977, the Licensing Board authorized the issuance of 
operating licenses for Units 1 and 2 of the North Anna facility. LBP-77-68, 6 
NRC 1127; see also LBP-78-IO, 7 NRC 295 (1978). No exceptions were filed 
by any of the parties to the proceeding; accordingly, we undertook to review 
the decisions below and the underlying record on our own initiative. On that 
revif?w, we' concluded that additional information was needed on two safety 
issues: '( I) the significance of the past, and potential future, settlement of the 
ground beneath the service water pumphouse; and (2) the likelihood that 
turbine missiles might strike and damage vital facility structures or 
components. In all other respects save one,1 we affirmed. ALAB-491, 8 NRC 
245 (1978). ' 

Upon receipt of the requested information, we found ourselves unable to 
resolve either of the open safety issues without the benefit 'of an evidentiary 
hearing. ALAB-529, 9 NRC 153, (1979). Accordingly, a three-day hearing was 
held in June 1979. The applicant and staff produced testimony on both issues. 
Without adducing affirmative evidence of their own, the i~tervenors 

1 We deferred consideration of the generic issue relating to the environmental effect of the 
radon releases associated with the mining and milling of uranium. That issue is receiving our 

. active consideration in a number of other proceedings and will be the subject of an evidentiary 
hearing later this month. See Philadelphia Electric Company (Peach Bottom Units 2 and 3), 
AL~B-562, 1~ NRC 437 (September 10, 1979), ALAB-566, 10 NRC 527 (October 11, 1979). 
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Commonwealth of Virginja and Mrs. Geraldine Arnold participated through 
the conduct of cross-examination in that part of the hearing concerned with 
pumphouse settlement. Subsequent to the hearing, all the parties submitted 
proposed findings of fact. 

It was our original intention to address and resolve both issues in a single 
decision. But new information of potential importance to the turbine missile 
issue has recently been brought to our attention, requiring us to withhold our 
disposition of that issue to await further developments. Our decision today 
thus deals only with the pumphouse settlement issue.2 For the reasons set 
forth below, we conclude that settlement ofthe service water pumphouse does 
not pose a threat to the public health and safety. 

I. INTRODUCTION 

The source of our concern he!e is the unexpected magnitude of 'the 
settlement that has been experienced over a period of years by various parts of 
the North Anna facility's service water sy~tem (SWS) in the vicinity of the 
service water pumphouse. The SWS is one of North Anna's numerous cooling 
systems. Each system performs its own distinct functions; most of them 
(including the SWS) have their own independent components (e.g., piping, 
valves, pumps) and source of water. In'evaluating the safety significance of a 
potential failure in the SWS, one must understand exactly what role the 
system does and .does not fulfill' during normal plant operation and under 
accident conditions. 

1. The service water system do~s not provide water directly to the reactor 
core-this function (in pressurized water reactors such as those at North 
Anna) is performed by the primary cooling system. Nor is the SWS related to 
the secondary cooling system'-the system in a PWR that removes heat from 
the primary coolant to produce steam for driving the turbine generators. And, 
as will be seen, a failure in the SWS would not pose the same immediate thre.at 
to the public . health and safety as would a failure in either the primary or 
secondary cooling systems. 

This is not to say that the service water system is unimportant to the safe 
operation of the facility. During routine plant operation, the system provides 
cooling for (1) the component cooling system heat exchangers;3 (2) the main 

2 We shall deal separately with the turbine missile question, including the matter of whether 
plant operation can be allowed to continue pending the ultimate resolution of th'at question. 

3 The component cooling system provides cooling for, among other things, the residual heat 
removal system (RHR) and the reactor coolant pump motors. The RHR is designed to control the 
reactor coolant temperature during normal (i.e., non-emergency) reactor cooldown. For a 
description of the component cooling system, see the Final Safety Analysis Report (FSAR), 
Section 9.2.2. 
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control room air conditioning condensors; (3) the lubricating oil and seal· 
coolers for the primary cooling system charging pumps;4 (4) the service and 
instrument air compressors; and (5) the primary containment ·pipe penetra­
tion cooling coils. The SWS also serves as a backup supply for the steam· 
generator feedwater system, the fuel pit coolers and the recirculation air 
cooling coils. In the case of an accident, the SWS is principally used to cool the 
recirculating spray waterS and to·provide an ultimate heat sink.6 A secondary 
(albeit important) function under accident conditions is to supply cooling to 
the charging pumps, thus ensuring their continued availability. 

The basic source of service water for the North Anna plant is a 9.5 acre 
man-made reservoir, built on naturally sloping ground about 600 feet south of 
the reactor building. Roughly 8 to 10 feet deep, the reservoir holds 
approximately 22,500,000 gallons of water.7 At its eastern end, it has a "U" 
shaped dike. The dike has an earth core which is surrounded by rock fill. Two 
"filter zones" located between the core and the rock fill are designed to 
preclude seepage-induced erosion of the core. The bottom of the reservoir is 
lined with two feet of compacted clay which extends up the inside slope of the 
dike. The purpose of this liner is to minimize seepage. App. Test., p. 4; see also 
VEPCO Figure 3.8 

The service water pumphouse is a large concrete structure (61 feet by 64 
feet) embedded in the crest of the reservoir dike. It contains four pumps, each 
of which has a normal capacity of 11,500 gallons per minute (FSAR, 9.2.1-8). 
The service water is pumped from the reservoir, first thr.ough one (or both) of 

.. The charging pumps (which are part of the chemical and volume control system) provide a 
means for injecting coolant into the reactor primary cooling system. They play an important role 
in, inter alia. maintaining the proper reactor coolant inventory during all phases of operation. 
They also inject high-pressure water into the primary system during a loss-of-coolant accident. 

5 In accident situations, the recirculating spray water system is called upon·to maintain the 
pressure within the containment building below atmospheric pressure, thereby preventing 
leakage of radioactive gases from the building. 

6 According to Regulatory Guide 1.27, "the ultimate heat sink should be capable of providing 
sufficient cooling for at least 30 days (a) to permit simultaneous safe shutdown and cooldown <:>f 
all nuclear reactor units that it serves and to maintain them in a safe shutdown condition, and (b) 
in the event of an accident in one unit, to limit the effects of that accident safely, to permit 

. simultaneous and safe shutdown of the-remaining units, and to maintain them in a safe shutdown 
condition. " 

7 This is sufficient water for 30 days of SWS operation for four units without resort to makeup 
water for losses due to evaporation (FSAR, pp. 9.2.1-12 and 9.2.1-13). 

8 The prepared testimony introduced into the record at our hearing is referred to in this 
opinion as follows: 

Applicant's Tables and Figures ..... "VEPCO Figure (Table) __ " 
Applicant's Testimony ......•....•.. "App. Test. __ " 
Applicant's Supplemental Testimony .. "App. Supp. Test. __ " 
Stafrs Testimony .......... "Staff Test. __ " 

The transcript is referred to as ''Tr. __ " 
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two redundant supply headers9 and then through one of two (buried) 36.;.inch 
diameter supply lines; to those components which are cooled by the SWS. 
Thereafter, the now-heated water is returned through one of two (buried) 36-
inch diameter return pipes to the pumphouse, from where it is discharged via a 
spray system to the reservoir,lo 

Backup service water can be supplied by using pumps which draw water 
from the circulating water intake system located on Lake Annall-a much 
larger man-made body of water located on the opposite side of the facility 
from the reservoir. This backup supply is designed to satisfy the normal and 
emergency service water requirements for Units 1 and 2 (FSAR, 9.2.1-10). In 
addition to providing an independent supply to service water, Lake Anna can 
also serve as an ultimate heat sink for the plant (FSAR, 9.2.1-1) .. 

2. As will be seen from our discussion of the evidence later in this opinion, 
certain components of the service water system have settled in varying 
amounts during the eight-year period since the construction of the 
pumphouse began. For its part, the pumphouse has settled more than half a 
foot. 

Surveillance requirements and allowable settlement limits for all "Seismic 
Category I" systems and structures at North Annal2 are to be found in the 
facility's technical specifications. 13 It is there stipulated that if 75% of the 
allowable settlement limit for a particular structure or system is reached, the 
utility must initiate an engineering review of the problem. If that limit is 
exceeded, the plant must be shut down. See Technical Specification 
3/4.7.12.14 

9 See fn. 54, infra. 

10 The spray system is designed to facilitate the removal of heat from the service water as it is 
returned to the reservoir. . 

11 The circulating water system provides water to the condensor where it is used to cool the 
steam leaving the turbine generator. This system uses its own independent pumps. Should Lake 
Anna be called upon"to supply service water, different pumps located at the circulating water 
intake structure would be used and the heated service water would be returned to Lake Anna via 
the circulating water discharge tunnel and the cooling canals. The two pumps at the intake 
structure are identical to those at the service water pumphouse. 

12 According to Regulatory Guide 1.29, Seismic Design Classification, a Seismic Category I 
designation is applied to "[t]hose structures, systems, and components that should be designed to 
remain functional if the SSE [Safe Shutdown Earthquake] occurs .... " The service water system 
is so classified. 

13 Technical specifications, which are imposed upon a licensee by the NRC, establish various 
requirements designed to ensure the safe operation of a nuclear plant. 

14 Other Seismic Category I systems and structures at North Anna monitored for settlement 
include, inter alia, the containment (reactor) building, the service building and the auxiliary 
building. Moreover, although it is not a Category I structure, the turbine building is also 
monitored for this purpose. See Technical Specification 3/4.7.12, Table 3.7-5. Unlike the 

(Continued on next page) 
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The North Anna technical specifications, issued in November 1977, 
decreed that the settlement of the pumphouse after December 1975 could not 
exceed 0.15 feet (l.8 inches).lS By March 1978, the settlement had exceeded 75 
percent of that "allowable limit." At that point, the applicant performed the 
required engineering evaluation and thereafter requested that the allowable 
limit be increased. 

The safety implications of the proposed increase were the primary focus of 
our hearing. In assessing whether the limit could be increased safely, we 
concentrated on the following four issues: 

(1) The cause of past settlement and the potential for future settlement. 
(2) The level of settlement that might threaten ~he integrity of the service 

water system. 
(3) The effects of a failure in the service water system upon the safety of 

the plant .. 
(4) The technical specification conditions necessary to ensure that 

operation of the facility will not endanger the public health and safety. 

II. THE EVIDENCE OF RECORD 

In our order directing the evidentiary hearing, we asked the parties to 
include in their prepared testimony: a self-contained synopsis of settlement 
history; an exploration of the relationship to the settlement phenomenon to 
public health and safety; a discussion of the relevant soil mechanics; the basis 
for the staffs dewatering requirements; details of the settlement monitoring 
program; and additional details of the stress analyses performed in evaluating 
the effects of settlement. ALAB-529, supra, 9 NRC at 155-57. These subjects 
were all addressed at the hearing. Rather than treat each of them 
independently, we have arranged our discussion of the evidence to correspond 
roughly with the four areas of primary concern outlined at the conclusion of 
Part I, supra. 

(Continued from previous page) 
purriphouse, these structures do not rest upon a deep bed of saprolite. See discussion p. 195, infra. 
Although some of them have settled to some extent, none has experienced sufficient settlement to 
warrant further inquiry by this Board. See Tr. 131-51. In this connection, the highest percentage 
of the technical specifications limits reached by the settlement of any of these buildings is 47 
percent (at the s~uth wall ofthe service building); the containment building (founded on rock) and 
the structure housing the backup service water pumps at Lake Anna (founded on a thin layer of 
saprolite) have not settled at all (Tr. 145-57). 

15 This figure corresponded to the prediction of future settlement contained in the FSAR (at p. 
3-7 of Appendix E to Amendment 44, dated December 29, 1975). The "FSAR prediction" was 
specifically referred to in the technical specifications. See Technical Specification 3/4.7.12, pp. B 
3/4.7-7 and 7-8. 
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A. History of Settlement 

As mentioned previously, our concern regarding the integrity of the 
service water system stemmed from the unanticipated and unexplained 
magnitude of settlement of various parts of the system. We therefore find it 
aPpropriate to set out the settlement history in some detaiL We shall focus 
upon the settlement of the pumphouse in this discussion because most of the 
settlement affecting the service water system piping has taken place in the area 
closest to that structure and because the pumphouse has a more detailed 
monitoring history than any other part of the system. We have attempted to 
correlate incidences of settlement with construction activity so as to gain an 
understanding of the causes of settlement at North Anna. The difficulties we 
have experienced in this endeavor parallel those which the applicant and staff 
encountered in their efforts to comprehend the problem. 

. 1. The pumphouse and the dike upon which it rests are situated atop a 
layer of compressible saprolite, sixty-five feet in depth. Saprolite is a "soft, 
earthy, clay-rich, thoroughly decomposed rock formed in place by chemical 
weathering of igneous and metamorphic rocks." American Geological 
Institute, Glossary of Geology, 630 (1972). The saprolite at North Anna is 
composed of grains of hard angular quartz; grains of feldspar partially altered 
into clay minerals; and bands of mica particles (App. Test., p. 38). Although 
the saprolite contains a large percentage of clay minerals, applicant's witness 
Bruce N. MacIver testified that those minerals are cemented together into 
larger particles which behave more like silt than clay (Tr. 63).16 

Saprolite, produced by the weathering of granite gneiss rock, differs from 
transported soil. I7 Transported soils exhibit a uniformity of individual. 
particles, allowing the soils to be classified according to average properties 
and thereby enabling engineers to predict their behavior with some degree of 
accuracy. Saprolite lacks the consistency in character and arrangement of 
particles exhibited by transported soils. With its more complicated arrange­
ment of different minerals, saprolite's response to changes in stress cannot be 
predicted accurately by mechanical models. App. Test., pp. 37-38. 

2'. In its supplemental prefiled testimony, the applicant touched upon 
. some aspects of settlement theory (App. Supp. Test., pp. 4-13). While there 
was disagreement among the parties at the hearing respecting the reasons for 
the unexpected magnitude of settlement at North Anna, this treatme~t of the 
general causes of settlement was not questioned. 

16 According to Mr. MacIver, this makes saprolite more resistant to settlement, because silt is a 
stronger material than clay ,as far as loadings are concerned (Tr. 63). 

17 Transported soils are developed from decomposed rock and then modified during the 
various phases of the transporting process (e.g., erosion, sorting, sedimentation, and consolida­
tion) (App. Test., p. 37). 
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According to the applicant, whenever a new structure is placed upon a ' 
compressible material, the application of the contact stress of the structure 
(i.e., its weight distributed over its foundation area) upon the underlying· 
material should cause the structure to settle. The rate of settlement is directly 
related to (1) the average compressibility of the underlying material; (2) the 
thickness of the material; and (3) the increase in the "effective stress" upon the 
material. Effective stress is, in turn, a function of (1) the contact stress; (2) the 
total weight (soil particles plus water) of the soil above the groundwater level; 
and (3) the buoyant weight (total weight minus the weight of a corresponding 
volume of water) of the soil below the groundwater level. App. SUpp. Test., 
pp.4-5. 

If the effective stress remains constant, a new structure should settle 
rapidly for a relatively brief period of time (this period of settlement is called 
primary consolidation) and thereafter settle at a slow, diminishing rate 
(secondary consolidation) (id., p. 5). 

Only two factors should cause an increase in the rate of settlement: an 
increase in effective stress 'or an increase in the compressibility of the' 
underlying material. If the contact stress remains constant (as it should once 
construction is completed), effective stress can be increased only by increasing 
the water content of the material above groundwater level or by lowering the 
groundwater level itself. Id., pp. 5-7. An increase in the compressibility of the 
material can sometimes be effected by an increase in the degree of water' 
saturation of the material (id., p. 11).18 

3. Because of the nature of the soil underneath the pumphouse, it was 
expected that some construction-related settlement would occur. Before any 
construction began, the consulting firm of Dames & Moore conducted a 
number of soil borings and laboratory consolidation tests. Based on these 
tests, applicant's engineering firm (Stone & Webster) estimated that the 
pumphouse might settle as much as 0.12 feet (or nearly 1-1/2 inches) during 
the life of the plant. App. Test., pp. 7-8; FSAR, p. 3.8-133. ' 

Construction excavation for the pumphouse was commenced in January 
1972. Two months later, Stone & Webster began pouring concrete for the 
bottom mat and walls. Concrete for the operating floor slab' was poured 
across the'top of the walls on August 25, 1972; this date marks ~he start,of 

18 The record does not make clear the circumstances in which increased water saturation leads 
to increased compressibility. Mr. MacIver testified that the saprolite at North Anna does not 
exhibit greater compressibility upon the introduction of large amounts of water (Tr. 195-96). He 
thus rejected the suggestion that heavy rains in 1975 might have increased the compressibility of 
the saprolite and been responsible for a large amount of settlement. The staff was of the different 
belief that increased water concentration could weaken the saprolite and result in greater amounts 
of settlement (Staff Test., pp. 26-27). As the exact causes ofthe settlement at North Anna remain a 
mystery, neither party's view can be taken as conclusive.' 
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applicant's settlement monitoring record.19 During the next two months, the 
pumphouse equipment was i~stalled and a three-foot layer of clay fill was 
compacted against the pumphouse walls. By October 18, 1972, most of the 
contact stress had been applied at the site. App. Test., pp. 8-9. 

It soon became apparent that the amount of settlement would be much' 
greater than Stone & Webster had predicted. The first measurements, taken 
on December 4, 1972, indicated that, in little more than three months, the 
pumphouse had already experienced its anticipated plant-life settlement of 
0.12 feet.20 Mter reviewing the situation, Stone & Webster nonetheless 
determined that construction should continued. ld., pp. 9-10. 

By April II, 1973, Stone & Webster had completed pouring the concrete 
for the upper walls and roof of the pumphouse. Settlement continued at a 
f~irly even pace through the end of the year, reaching a total of 0.195 feet (2-
1/3 inches) by January 1974. Settlement then appears to have levelled off until 
fill material was placed for the reservoir dike between March 6 and May 10. 
When the dike was brought to its crest on May 10, the final structurallo~d had 
been added 'to the foundation. A reading taken on June 27, 1974, indicated 
that the pumphouse had then settled an average of 0.265 feet (slightly over 
three inches). 

Mter June 27, the rate of settlement slowed down somewhat; the 
incremental settlement over the next five'months totaled only 0.03 feet (3/8 of 
an inch). In December and January, however, the rate increased precipitously. 
At the beginning of December, the average settlement measured 0.295 feet; by 

19 Pumphouse settlement is determined by measuring the elevation of the comers of the 
operating floor slab and comparing the measurements with the elevation of the slab on August 25, 
1972. Five points on the slab were originally selected for surveying-two are situated at the 
northeast corner of the pumphouse; the other three are located at the northwest, southwest, and 
southeast comers. As settlement increased, additional points were selected for monitoring. For 
the exact location of the original and additional monitoring points, ,see VEPCO Figure 6. 

20 Settlement of the pumphouse has been expressed as an average figure. The settlement at each 
of the four corners has proceeded at differing rates; the northwest comer has settled substantially 
faster than the others, while the southeast comer has settled at a substantially lower rate. The 
December 4 measurement, for example, showed an average settlement of 0.12 feet, with a 
settlement of 0.223 feet at the northwest comer and only 0.019 feet at the southeast comer. These 
differing rates of settlement have produced a noticeable tilt in the pumphouse towards the 
no'rthwest. Tables showing the settlement figures for the individual monitoring points are found 
in VEPCO Table I; a graph describing the average settlement is shown in VEPCO Figures 7A 
through 7G. Mr. MacIver testified that the measurements are probably accurate within five 
thousandths (0.005) of a foot (1/16 of an inch) (Tr. 85). 

The foregoing discussion should not be taken as implying our necessary agreement with the 
use of average settlement of the four comers of the structure, rather than a more appropriate 
measure of the severity of the problem. As will be seen, average settlement measurements are no 
longer employed. See p. 212, infra. 
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eariy February 1975, it was recorded at 0.38 feet (an increase of one inch). This 
increase occurred without any additional load . being placed upon the 
saprolite. 

Although the applicant increased its monitoring frequency in 1975, no 
additional settlement was registered until the end of that year. As in 1974, 
December saw a noticeable rise in settlement without any additions to the 
structural load: That is,' the average settlement remained at 0.38 feet until 
December 20,21 but was recorded to have increased 3/16 of an inch to 0.395 
Jeet by January 2, 1976. . 

No additional settlement was registered until August 1976, when water 
was first placed in the service water reservoir. The water in the reservoir was 
brought to its highest level in early October 1976; the first dewatering drain 
was installed at the same time.22 The survey records for the end of 1976 show a 
slight increase in settlement in late August (0.005 feet), no increase in 
September, a larger increase in October (0.015 feet), no increase in November, 
and a sharp increase during the first two weeks of December (0.025 feet). The 
applicant attributed this settlement to the filling of the reservoir (App. Test., 
p. 17). (Such an explanation may seem adequate for the August and October 
settlements, but it hardly explains the sharp increase in December preceded by 
the absence of settlement in November.)23 . 

. No new settlement was observed until the installation of the remaining 
horizontal drains during the summer of 1977. Drains 4 and 6 were installed in 
early July. Between July 11 and August 3, 0.048 feet of settlement was 
recorded. The installation of the last three drains (Drains 2, 3, and 5) was 
accompanied by no further settlement.24 

21 This later became the base point with respect to the future settlement measurements required 
by the technical specifications. See pp. 193-194, supra. 

22 After the rapid settlement that took place during the winter of 1974, the staff instructed the 
applicant to install six horizontal drains in the area near the pumphouse. The installation of these 
drains was designed to reduce the (then perceived) effect upon settlement of heavy rains and to 
avoid drastic fluctuations in groundwater level. See pp. 199-200, infra. 

II The water reached an elevation of 313 feet in the reservoir in late August (elevation of the 
bottom of the reservoir is 305 feet); the reservoir was drained to almost empty throughout 
September; upon refilling, water elevation exceeded 315 feet throughout most of October; and the 
elevation hovered at slightly less than 314 feet throughout November and the first half of 
December. The settlement history is consistent with the status of the reservoir until December. 
That montli, instead of the negligible amount of settlement which would have been suggested by 
the previously exhibited water level/settlement relationship, survey records indicate that the 
pumphouse experienced its sharpest drop of this whole five-month period. Subsequent changes in 
reservoir water level had no effect on settlement. VEPCO Figure 7E provides a comparison of the 
reservoir water level and settlement. 

24 VEPCO Figure 9 depicts the location of all six drains. If, as applicant has claimed (See p. 200, 
infra), the drains encouraged settlement by lowering the groundwater level, Drain 4 is likely to 
have had the greatest effect on settlement because of its location directly beneath the pumphouse. 
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The next 11 months saw no further measured settlement. In late June 1978, 
a gradual rate of settlement resumed. From June 30,1978, until June 20,1979, 
approximately 0.025 feet of settlement was recorded. Settlement then 
appeared to pick up in the next two weeks, totaling approximately 0.007 feet. 
The most recent measurements submitted to us, taken on July 18, 1979, 
indicated an average settlement of 0.523 feet (a little over six inches) since the 
pumphouse floor was poured in August 1972, or 0.143 feet since December 
1975.25 

As is thus seen, the applicant's predictions of the course of pumphouse 
settlement were far off the mark. Once again, before construction had started 
in 1972, the applicant had predicted a total settlement of 0.12 feet.26 In late 
1975, it forecast that future settlement over the entire lifetime of the facility 
would not exceed 0.15 feet (and that forecast was carried over into the 
technical specifications as the allowable limit).27 As it turned out, however, by 
the time of the hearing in mid-1979, pumphouse settlement had already 
exceeded 95% of that value and was continuing. In these circumstances, it is 
hardly surprising that, at the hearing, neither the applicant nor the staff was 
prepared to continue to rely upon predictions of'future settlement. See Tr. 
291-92, 341-45.28 

4. The mechanisms of the discerned settlement are also not completely 
understood. To be sure, some of the settlement can be directly correlated with 
construction activities at the site. But its course over the years has not adhered 
to the' theoretical pattern of rapid initial settlement followed by steady 
settlement at an ever-decreasing rate. Instead, the pumphouse has experienc­
ed a step-like pattern with long periods of relative stability followed by short 
periods of rapid settlement. In this regard, many of the latter periods do not 
appear to have been coincident with additions to the structural load. 

From time to time, various explamitions for this step-like settlement 
activity have been suggested. One theory had it that heavy rains might be 
weakening the intermolecular structure of the saprolite. See fn. 18, supra,· see 
also App. Test., p. 16. For its part, the applicant now believes that the rapid 
settlement experienced during the winter of 1974-75 was caused by a delayed 
reaction to construction activity and not by rainfall (Tr. 47-49). On the other 

2.5 The last measurements we received for individual points were taken on June 4, 1979. At that 
time, the northwest comer had settled 0.719 feet, the southeast comer 0.293 feet, and the northeast 
and southwest comers 0.517 and 0.505 feet respectively (an average settlement of 0.509 feet). The 
July 18 figure for average settlement given in the text, was furnished by the applicant in the letter 
of July 23, 1979, accompanying its Memorandum of Proposed Findings. 

26 See pp. 196-197, supra. 
27 See fn. 15, supra, and accompanying text. 
28 Settlement measurements of the exposed ends of the service water pipes north of the 

expansion joints, taken since July, 1977, indicate that the pipes have settled at a greater rate than 
the pumphouse (App. Test., p. 21). No explanation has been given for this phenomenon. We 
discuss it further at fn. 41, infra. 
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hand, the staff is still persuaded that heavy rains might have caused the rapi~ 
increase in settlement (Staff Test., pp. 23-31). A correlation of heavy rain~alls 
with settlement figures gives some plausibility to each hypothesis. Heavy rains 
in December 1974 immediately preceded a large incremental settlement, but 
equally heavy rains in September of the same year failed to alter the rate of 
settlement. Additionally, several rains in 1975 apparently had no effect on 
settlement whatsoever. See Vepco Figures 7C and 7D. 

Because of its belief that heavy rains might have been responsible for the 
rapid settlement which took place at the end of 1974, the staff instructed the 
applicant. to install six horizontal drains in .the saprolite near the 
pumphouse.29 The purpose of these drains was to forestall increases in 
groundwater level by keeping the level below the elevation of the drains. This 
in turn would prevent saturation of the soil above the drains by removing 
excess water. But lowering groundwater also tends to promote settlement by 
removing the buoyancy effect of the water (App. Supp. Test., p. 6). Mr. 
MacIver testified that, rather than serving to retard settlement, Drain 4 caused 
the settlement observed during the summer of 1977 by lowering the 
groundwater level underneath the pumphouse (Tr. 167-69). Staff witness 
Lyman W. Heller agreed that Drain 4 was installed below groundwater level 
and probably caused the incremental settlement (Tr. 362). The staff, however, 
still believes that the installation of the drains may limit settlement in the 
future by controlling groundwater (Staff Test., pp. 30-31). 

Although the effectiveness of this dewatering attempt has been much 
debated by the applicant and staff, it is relevant in this proceeding only to the 
extent it adds to our comprehension of the mechanics of settlement. The 
applicant has made certain assertions that might be construed as implying that 
it is somehow entitled to an increase in allowable settlement because staff­
ordered dewatering may have contributed to the problem. We categorically 
reject any such suggestion. Our concern here is with the safe operation of the 
plant and not with the allocation of blame for past settlement. 

B. Pipe S~resses and Pump Tilting Induced by Settlement 

Although our focus to this point has been on the settlement of the 
pumphouse itself, that settlement is a matter of concern only insofar as it, in 
turn, has affected the integrity of the service water system pipes which run 
between the pumphouse and the facility components which are cooled by that 
system.30 For this reason, much of the evidentiary hearing addressed the 

29 As already noted, pp. 198-199, supra, one of the drains was installed in October of 1976, the 
remainder in the summer of 1977. See Vepco Figure 9 for the exact locations of the drains. 

30 Some questions were also raised relating, inter alia, to the effect of tilting of the pumphouse 
on operation of the pumps housed within that building. They are considered in more detail at pp. 
205-207, infra. . 
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problem of determining the level of settlement which would place unaccep­
table stresses on the SWS piping-which, being affixed to the pumphouse, 
necessarily is also experiencing settlement. The staff and applicant used 
different methods to determine stress limits. Although those parties came to 
similar conclusions, we will analyze each method individually. 

1. Before turning to the pipe stress analyses, some mention should be 
made of the configuration of the service water pipe system. The service water 
pipes penetrate the north wall of the pumphouse (in which they are embedded) 
and continue for several feet beyond that wall before turning down through a 
30-degree elbow at the top of the dike to enter the ground. The pipes extend 
downward for about 65 feet, at which point 47-degree elbows (at the bottom of 
the dike) angle them to the northwest. Proceeding approximatley 63 feet in 
this direction, the pipes encounter 7-degree elbows which bring them into a 
260-foot level run toward the main plant. App. Text., p. 57; see also Vepco 
Figure 26. 

The first pipe stress analysis perfonried by the applicant in 1975 indicated 
that the level of pumphouse settlement then being experienced was inducing 
excessive stresses in the buried portion of the pipes (App. Test., pp. 12-15). 
The applicant's computations indicated three areas of high stress, located at: 
(1) the entrance to the pumphouse wall, (2) the elbow at the top of the dike and 
(3) the elbow at the bottom ofthe dike (FSAR, Amendment 49, p. S3.72-3). In 
order to relieve the unacceptable stressing, the applicant cut the pipes at the 
elbow at the top of the dike and install~d flexible expansion joints (App. Test., 
p. 15)31 In addition to eliminating the stresses at the point.ofinstailation, this 
relieved the stresses at the other two points by allowing'relativelY free motion 
of the pipes on both sides of the expansion joint (FSAR, Amendment 49, p. 
S3.72-3). 

The four expansion joints (one for each of the two supply and two return 
lines) are located ina concrete covered enclosure just north of the pumphouse. 
See Vepco Figures 6, 8. Each joint consists of three corrugated bellows with 
connecting pipes. See Vepco Figure 15. The bellows allow the joints to 
accommodate different directions of pipe motion, .including compression, 
extension, lateral offset and angular offset (Tr. 93). . 

Both because they accommodate displacements on each of their ends 
(thereby minimizing the stresses which would otherwise be transmitted across 
the joint), and because they were installed at a point where settlement of the 
pumphouse exerted maximum stress on the pipes, the joints are the limiting 
components of the SWS insofar as settlement is concenied (i.e., the joints 
theoretically would be the first part of the system to experience settlement­
induced failure) (App. Test., p. 24; Tr.175-76). Thejointshavenoteliminated 

31 There was some confusion as to the exact time of installation ofthese expansion joints, which 
was finally identified at the hearing as being betweeIl August and October of 1976 (Tr. 89). 
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all of the settlement-induced stresses in the pipes,32 although the applicant's 
calculations indicate that "the worst-stressed area in this' piping is not 
anywhere near the [stress] limit of the piping itself, but that in fact the most 
limiting coptponent is the expansion joint itself and not the pipe" (Tr. 175). ' 

2. We turn now to the stress analyses performed by the staff and the 
applicant. The purpose of the staff evaluation was to obtain assurance that the 
stresses in the SWS piping do not exceed the allowable values set by Section 
III of the ASME Boiler and Pressure Vessel Code and that expansion joint 
movements do not exceed their design values (Staff Test., pp. 35-36). The staff 
used its analyses in formulating the revised technical specifications which were 
issued on June 28, 1979. See pp. 21'2-213, infra. 

With regard to the capabilities of the expansion joints3) the staff relied 
upon information from the manufacturer which indicated that the joints are 
designed to accommodate 0.25 feet of lateral movement (i.e., vertical or 
horizontal) of one end with respect to the other (Staff Test., p'. 37). Such 
differential movement is measured by comparing (1) markers on the exposed 
ends of the pipes that are buried in the dike fill north of the expansion joint 
enclosure and (2) markers on the northeast and northwest corners of the 
pumphouse (ibid.,· see also Vepco Figure 6).34 The markers on the exposed 
ends of the pipe were not in place before July 1977. To determine the 
settlement across the joints prior to that time, the staff assumed that the 
exposed ends of the pipes settled the same amount as the top of the dike. The 
sta(f further assumed that the joints were installed in December 1975. Staff 
Test., pp. 36-37. 

Between December 1975 and July 1977, the top of the dike settled 0.079 
feet and the northwest and northeast comers of the pumphouse settled 0.089 
and 0.046 feet respectively. Thus, the differential movement (or settlement)3S 
across the joints for this period was between 0.010 feet (the absolute of 0.079-
0.089) and 0.033 feet (0.079-0.046). The staff adopted a figure of 0.03 feet to 
represent the estimated differential settlement before July 1977,36 and 
established an allowable limit of further differential settlement after July 1977 

32 Applicant's witnesses indicated that portions of the pipes are still settling and bending (Tr. 
175-76). ' 

33 In its prefiled testimony, the staff referred 'to expansion joints as "flexible couplings." 

34 The markers used to measure pipe settlement on the south side of the joints are located at the 
comers of the pumphouse. Because the comers of the pumphouse are settling at different rates, 
and the pipes exit the pumphouse between the northeast and northwest comers (albeit closer to 
the northeast comer-see Vepco Figure 6), the stafrs estimate of pipe settlement on the south side 
of the joints is based on an interpolation of settlement at the two comers. 

3.5 The only movements with which we are concerned at this juncture stem from settlement. 

36 This figure is a conservative one. As mentioned previously, the expansion joints were actually 
installed sometime after August 1976. Had the staff used settlement figures based on August 1976 
instead of December 1975, it would have arrived at a differential settlement figure across thejoints 
of approximately 0.017 feet. See Staff Test., pp. 36-37, Table A. 
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of 0.22 feet (0.25 feet design limit of the joints minus 0.03 feet experienced 
differential settlement yields 0.22 feet allowable further differential). Ibid . 

. The staff also evaluated the stresses in the buried pipes. Using a simplified 
analytical model, it con:cIuded that the pipes could withstand 1.00 feet of 
absolute settlement (id .• pp. 38-39). An existing settlement of 0.77 feet as of 
August 3, 1978, was derived from various monitoring records (id .• p. 40); This 
estimate, which assumed that the pipes became embedded in the dike in 
August 1972 and settled thereafter at the same rate as the dike, was the basis 
for the staffs imposition of an allowable limit of 0.22 feet of absolute 
settlement after August 3, 1978 (id .• p. 41).37 In reality, the pipes were not 
embedded in the dike until August of 1973. The staff believes that, in light of 
its misapprehension, the allowable settlement could be increased to 0.37 feet38 

without exceeding code limits for pipe stresses. Nonetheless, the staff did not 
increase the allowable limit in the technical specifications to 0.37 feet; it 
merely pointed out in its testimony that the 0.22 feet limit contained an added 
degree of conservatism. Ibid. 

For their part, the applicant's stress analyses utilized a computer code 
called NUPIPE (Tr. 100-01; App. Test., p. 55). That computer code is used to 
model the portion of the SWS piping that extends from the pumphouse to a 
point 63 feet into the 260-foot level run towards the plant. This portion, 
approximately 200 feet in length, includes all the piping that is affected by 
pumphouse and dike settlement. NUPIPE takes into account pipe flexibility, 
forces resulting from pipe motions resisted by soil friction, and (in the 
applicant's recent analyses) the presence of the expansion joints. It also 
utilizes a relative settlement distribution profile constructed by the applicant 
to account for settlement of the buried pipes. App. Test., pp. 55-59.39 

NUPIPE was employed to determine the necessity of the installation of the 
expansion joints. It was also used to determine the technical specification 
settlement limits for piping connected to many Class I structures. The initial 
technical specification for pumphouse settlement, however, was based on the 
expected amount of future settlement and not on an analysis of pipe stress 
limits. App. Text., pp. 13-16.40 

37 The stress limits would seem to have allowed an additional settlement of 0.23 rather than 0.22 
feet. Presumably, the staff chose the lower figure to ensure a degree of conservatism. 

38 The dike settled at least 0.15 feet between August 1972 and August 1973 (id., p. 41). 
39 Additional details on the NUPIPE code and its application in this case can be found in 

documents relied on and referred to by the staffin its safety evaluation of the applicant's request to 
revise the settlement technical specifications. This evaluation was attached to a letter from staff 
counsel to this Board dated January 9, 1979. Other documents pertinent to the applicant's 
analyses include: the proposed technical specification revision (contained in a letter from Mr. 
Stallings (VEPCO) to Mr. Case (NRC) dated June 13,1978) and the applicant's response to the 
stafrs request for more information on its stress analysis (contained in a letter from Mr. Brown . 
(VEPCO) to Mr. Denton (NRC) dated August 2, 1978). 

40 The technical specifications are discussed in greater det~i1 at pp. 211-214, infra. 
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A later NUPIPE stress analysis was performed in 1978 after the average 
settlement of the pumphouse had exceeded 75% of its allowable limit. The 
results of this analysis were reported to the staff on May 31~ 1978. According 
to the" analysis, the expansion joints could safely accommodat~ an average 
pumphouse settlement of 0.33 feet from December 1975 (as opposed to the 
technical specification limit of 0.15 feet from that date). Id., pp. 18-19; see also 
Tr. 96-103. The computations also indicated that pumphouse settlement of 
0.33 feet since December 1975 would not result in pipe stresses exceeding the 
ASME code allowable values. See applicant's "Special Report - Settlement of 
Service Water Pump House North Anna Power Station-Unit No.1," dated 
May 31, 1978, p. 10.41 The applicant, therefore, requested that the technical 

" specification be revised to increase the allowable settlement limit for the 
pump house to 0.33 feet from December 1975. 

3. Because the expansion joints are the limiting components of the SWS 
(see 202, supra), the applicant presented detailed testimony concerning the 
operational capabilities of the joints. We were told that, under settleme"nt­
induced compression to 100 percent of the proposed technical specification 
limit of 0.33 feet, an expansion joint could undergo 39,000 cycles before 
failure might be expected to occur (App. Test., p. 26).42 Further, according to 
the applicant, the bellows of that joint would not be compressed solid (i.e., 
there would still be room left for further compression) until settlement greater 
than 0.66 feet had occurred. When the bellows are compressed solid, the joints 
can still absorb more than 2,500 cycles (a number far greater than the 1,000 

41 For the purposes of this analysis, the exposed ends of the pipes were assumed to settle at the 
same rate as the pumphouse. As mentioned earlier (see fn. 28, supra), the exposed ends, in fact, 
have experienced a greater settlement during the past two years. Peak stresses in the pipes, 
however, are not strongly sensitive to the actual amount of settlement (stresses in the pipes are due 
to a variety of sources). App. Test., pp. 59-60. To assure that such stresses will remain below code 
allowable values, the staff has placed a limit on the amount of pipe settlement that will be allowed. 
That limit (0.22 feet from August 1978) is based ~n the stafrs own independent stress analysis and 
is much greater than the value of, roughly, 0.04 feet (over the same period) that had been recorded 
just before the hearing. See pp. 202-203, supra,· see also Vepco Figures 25A, 25B. The applicant's 
analysis also failed to take into account the effect of more rapid pipe settlement on displacement 
across the joints. The joints have been designed to take up to three inches offlateral displacement 
(Staff Test., pp. 9; Tr. 320-21, 330; see also p~ 202, supra). A witness for the applicant told us that, 
at an average pumphouse settlement of 0.33 feet (measured from December 1975), the 
displacement across the joints would only be about 0.5 inches (Tr. 330-31). Although the 
displacement across the joints may be larger than anticipated by the applicant should the pipes 
continue to settle faster than the pumphouse, that displacement is restricted to an acceptable 
value by the differential settlement limit imposed by the staff. See pp. 202-203, supra. 

42 Cyclic loads, as well as settlement-induced loads, affect the integrity of the bellows. The 
manufacturer of the joints defines a cycle as one expansion and contraction of the bellows 
assembly (Tr. 239). The major compo"nent of such cyclic loads at North Anna is the thermal 
change induced from starting up or shutting down the plant(Tr.176-77, 217-18, 239). The system 
is expected to experience 1,000 cycles during the lifetime of the plant (App. Test., pp. 26, 29; Tr. 
218). " 
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cycles expected during the plant lifetime). Id., pp. 28-29; Tr. 221-22. To induce 
a failure directly, (i.e., without regard to cycling), a settlement of about six 
times that observed between December 1975 and April 1979 (approximately 
0.75 feet) would be required (App. Test., p. 30). 

Tests performed by the manufacturer indicated that any expansion joint 
failures resulting from settlement would most likely be in the form of pinhole 
leaks (id., pp. 29-30; Tr. 113-14, 177-81,221-22).43 Leaks ofthat character can 
eventually develop into complete breaks, but water would continued to flow 
through the pip,es (albeit at a lesser rate) while the break propagated. This is in 
contrast to a 'guillotine type of failure, which is usually assumed for 
convenience in analyses involving the effect of breaks in fluid systems.44 Such 
a failure entails a complete severance of a pipe together with a displacement of 
the severed ends, thus allowing an unimpeded flow ofliquid from both ends of 
the break. Guillotine failures are more likely to occur in high pressure systems 
such as the primary cooling system (which operates at a pressure of about 2235 
pounds per square inch, FSAR, p. 5.1-13) than in lower pressure systems such 
as the SWS (which operates at only 250 pounds per 'square inch, FSAR, p. 
9.2.1-27). It is thus very unlikely that a settlement-induced failure in the 
service water system would result in a guillotine break.4s 

4. In its testimony, the staff expressed some concern that pumphouse 
settlement might bring about a misalignment of the pumps from tilting of the 
floor of the structure (Staff Test., pp. '43-44).46 As we noted earlier, the 
pumphouse has settled with a noticeable tilt towards the northeast. See fn. 20, 
supra. Being affixed to the floor of the pumphouse, and having their rotating 
shafts oriented vertically, the pumps shift out of vertical alignment as the floor 
tilts. According to the staff, the applicant is required to shim the pumps as 
needed to keep them within the limits on vertical misalignment recommended 
by the manufacturer (Staff Settlement SER, p. 6). Measurements are' taken of 
pump performance parameters (e.g., differential pressure, flow rate and 
vibration amplitude); should those measurements exceed the prescribed 
tolerance limits, corrective'action is mandated (id., p. 7). The timing of, and 

43 The applicant produced a witness who specifically addressed the subject of expansion joint 
testing and the nature of expansion joint failures (Tr. 234-49, 281-83). ' 

44 The applicant assumed guillotine failures in the analysis it made regarding the effect of 
postulated failures in the SWS. See App. Test., pp. 31-35. 

45 Factors other than pressure also militate against a guillotine break. In particular, the pipes 
are buried over much of their length and expansion joint displacement will be minimized (in the 

.. event of a break) by tie rods. See fn. 60, infra.' 
46 See also the stafrs "Safety Evaluation of Virginia Electric and Power Company's (VEPCO's) 

Request to Revise Technical Specifications of Section 3/4.7.12, 'Settlement of Class I Structures' 
of Operating License NPF-4-North Anna Power Station-Unit 1," pp. 6-7, attached to a letter 
from staff counsel to this Board dated January 9, 1979. This document is hereinafter referred to as 
the-"Staff Settlement SER." 

... 
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procedure for, the measurement taking, together with the values for the 
tolerance limits, are specified in Article IWP 3000 of Section XI ofthe ASME 
Code (ibid.). The applicant is required by Commission regulations to adhere 
to these code requirements. See 10 CFR sO.ssa(g). 

In the course of this monitoring, one SWS pump for Unit 2and both of the 
screen wash pumps47 were found to be outside the manufacturer's allowable 
"out of alignment" limits (neither of the two SWS pumps for Unit 1 had 
likewise tilted beyond its allowable limit). The manufacturer and the applicant 
both believe that the pumps can remain operational until they exceed their. 
alignment limits by a substantial margin (Tr. 26-27, 189).48 Nonetheless, 
shimming of the pumps is required if they tilt more than 0.011 inches per foot, 
and means of resolving the problem are currently being investigated.49 At the 
time of the hearing, the two service water pumps for Unit 1 were reported to 
have tilted 0.008 and 0.005 inches per foot, still within the 0.011 inches per foot 
limit (Tr. 190). 

5. The staff identified three other potential problems associated with 
settlement of the pumphouse: (1) reservoir leakage, (2) cracking of the 

. pumphouse floor, and (3) the effect on service water spray piping connections 
(Staff Settlement SER, pp. 8-11). Because none of them relates directly to a 
potential immediate threat to the functioning of the SWS, they were not 
extensively discussed at the hearing. We take note of them here, however, for 
the sake of completeness. 

The staff was conc~rned (presumably) that leakage from the reservoir 
would contribute to pumphouse settlement by weakening the underlying soil. 
The staff resolved this concern by relying on the fact that groundwater flow is 
monitored. Thus, any leakage through the reservoir liner would be detected, 
because it would contribute to groundwater flow. See Technical Specification 
3/4.7.13.50 A·measurement of three times the average annual groundwater 
flow requires further evaluation and reporting. Respecting pumphouse floor 

47 The screen wash pumps are used to cleanse the screen which filters water drawn from the 
reservoir (FSAR, pp. 9.2.1-14, 16). 

48 Although the limit is currently set at 0.29 inches of total allowable displacement 
(corresponding to 0.011 inches perfoot for a 26-foot long pump), the manufacturerindicated that 
the pumps can still function with a total displacement of 0.5 inches (Staff Test., p. 43). 

49 North Anna Station Manager, W.R. Cartwright stated that the applicant had encountered 
some difficulties in shimming the pumps, but still considered shimming possible (Tr. 26-27). 

50 The applicant argued tliat the design of the reservoir, together with precautionary measures it 
had already taken, would prevent leakage (App. Supp. Test., pp. 13-16). 
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cracking,S I it is now required that the out-of-plane distortion of the 
pumphouse foundation (determined by measurements of settlement markers 
SM-7, 8, 9, and 10) not exceed 0.06 feet. Finally, the staff's concern that 
settlement of the pump house might result in excess stresses in the spray piping 
was addressed by limiting the differential settlement between SM-8 (the 
southeast comer of the pumphouse) and markers H-569 and H-584 (pipe 
support hangers) to 0.175 feet (measured from June 1975 when the hangers 
were installed). ' 

C.' Relationship or Pumphouse Settlement to the Public Health and Sarety 

The staff and applicant based their conclusions that settlement of the 
pumphouse would not adversely affect the public health and safety on the 
following premises: (1) a settlement-induced break in the service water system 
is highly unlikely; (2) any break that might Qccur would develop slowly 
enough to ~llow time for, corrective action; and (3) the system contains 
sufficient backup equipment to accommodate any such break. 

A break is believed to be unlikely because the level of settlement is n'ot 
expected to exceed. the limits established by the revised technical 
specifi~ations.s2 Moreover, so the theory goes, even if settlement should reach 
these limits, stresses in the pipes and expansion joints would not yet be great 
enough to cause a break. See pp. 204-205, supra. At this point, new expansion 
joints could be installed to relieve then-existing stresses.S3 · , 

Nonetheless, both the applicant and staff produced evidence dealing with 
the effects of a failure in the service water system. Before discussing this 
evidence, some additional details of the service water pipe configuration 
should be provided. As previously noted (pp. 192-193, 202, supra), two 
redundant expansion joints are connected to the supply pipe lines, and two to 
the return lines. See Vepco Figure 12. The s'ervice water pipes drop seventy 
feet in elevation once they have left the expansion joints. See Vepco Figure 22. 
Thereafter, the pipes are joined near the main plant by the auxiliary service 
water pipes. See FSAR, Amendment 24, Figures S9.18-2 through S9.18-9. 
The auxiliary system thus uses none of the piping threatened by settlement of 
the pumphouse. 

1. With these details in mind, we now consider settlement-induced 
postulated failures in the service water system. The applicant analyzed a 

,. The record does not reveal the reasons for the stafrs concerns in this regard. 

'2 While most settlement predictions were shown at the hearing to be unrealiable, settlement 
generally diminishes with the passage of time (see pp. 195-196, supra). 

'3 Just as in 1976, "physical system modifications to regain the original flexibility of the 
expansion joints ... could be accomplished by cutting and rewelding the pipe section of the 

, expansion joint or the adjacent service water pipe" (App. Test., p. 27). See also Tr. 178. 
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failure of an expansion joint in a return header,54 a failure of such ajoint in a 
supply header, and a simultaneous failure of all four joints. Each of these 
failures was assumed to occur after the plant had been placed in a shutdown 
condition.55 In all of these postulated cases, plant operators would have ample 
time to realign the system to use the auxiliary pumps located at the lake or to 
switch (in the case of a single failure) to the redundant header at the 
pumphouse.56 

In the event of an expansion j oint failure in a return header, there would be 
no immediate effect on the cooling capacity ofthe SWS since the break would 
occur "downstream" of the point at which heat is removed (App. Test., p. 31). 
"The reservoir has the capacity to supply serVice water for forty hours under 
these conditions (unless makeup water is supplied to the reservoir, in which 
case the system could remain in operation indefinitely). A switch can be made 
to the auxiliary service water system in less than 15 minutes,57 well within the 
forty-hour time peri~)d before the reservoir would be depleted. Id., pp. 31-32; 
Tr. 117. 

Should an expansion joint in a supply header fail, the consequences of the 
resultant loss of service water coolant would be encountered relatively 
quickly.58 There would then be two alternatives: the redundant supply header 
could be put into use or the failed he~'der could be capped and the auxiliary 
system used.59 App. Test., p: 32; see also Vepco Figure 18. Flow could be 
reestablished i~ fifteen minutes using either alternative. 

54 A header is a section of piping that provides a common conduit (path) for flow of fluids 
originating from different sources or leading to differeent points of use. For our purposes, a header . 
should be understood to include that part ofthe service water piping between the pumps and the 
expansion joints. 

55 This assumption was based on the belief that the expansionjoints would not fail until stresses 
in them exceeded (or at least approached) the design limits. The technical specifications require 
the plant to be shut down if the settlement limits are exceeded; even at the revised settlement limit, 
the expansion joints would have reached only 40 percent of their elastic limits. Tr. 115, 180; see 
also pp. 204-205, supra. 

56 The staff reviewed and concurred in this as"pect of the applicant's testimony (Staff Test., pp. 
9-1 I). 

57 Switching to the auxiliary system requires the use of motor-controlled valves to realign the 
system piping and startup of the auxiliary service water p"umps at the circulating water intake on 
Lake Anna. The switching is done from the control room and takes no more than 15 minutes. 
App. Test., p. 33; Tr. 24. 

58 Although service water would be lost immediately, Mr. Cartwright estimated that the plant 
(while shut down) would not experience any adverse effects following a total loss of service water 
for at least thirty minutes (Tr. 184-86). 

" 59 The record does not clearly indicate the actual procedure the applicant would follow or the 
time necessary to cap a header. Nor does it indicate how a switch would be made to the redundant 
header. Examination of various piping diagrams reveals, however, that many options exist for 
making various valve alignments in the SWS. See FSAR, Figures 9.2.1.2-1 through 9.2.1.2-3. The 
simplest procedure would probably be to tum off the pump on the failed header and to make 

(Continued on next page) 
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Given a failure of all four expansion joints, a switch would have to be made 
to the Lake Anna-based auxiliary service water system. As ,mentioned 
previously, it would take no more than flfteen minutes to switch to that 
system, which, once operating, is capable of performing all the functions 
performed by the reservoir-based service water system (see p. 193, supra). 

Although it might be at least 24 hours before a failed header could be 
capped (see fn. 59, supra), the auxiliary system can operate effectively before 
such capping is accomplished. This is so because the expansion joints are 
located seventy feet above Lake Anna, while the components cooled by the 
service water system are located just slightly above the level of the lake. A 
small portion of the auxiliary system's flow might rise seventy feet and be lost 
through the break,. but the great majority of the flow would still be directed to 
the plant. App. Test., pp. 33-35. 

The applicant's prepared testimony dealt only with failure of an expansion 
joint after the plant was placed in a shutdown condition. At the hearing, we 
asked if an analysis had been made of a sudden guillotine break in an 
expansion joint while the plant was a full power. Mr. Cartwright did not 
believe this had been done (Tr. 284-85). But he had earlier testified that, if the 
service water pumps failed, the auxiliary pumps could then provide sufficient 
service water to shut the plant down in conformity with the technical 
specifications (Tr. 30-31). Another witness for the applicant pointed out that 
the loss of one of the four service water pipe lines while the plant is operating at 
full power is one of the contingencies take into account in designing the system 
(Tr. 285). A staff witness later t~stified that the staff had r:eviewed, and found 
acceptable, the consequences of .such a loss (Tr. 377, 453-54). H the service 
water system is designed to that the plant can safely withstand a failure 
equivalent to a sudden loss of one of the four pipe lines, then the failure of one 
of the expansion joints would likewise not produce untoward consequences. 

Counsel for intervenor Arnold· questioned the applicant's witnesses 
regarding the consequence of a failure of a~ four expansion joints during 
operation. While such a failure was considered by him to be incredible, Mr. 
Cartwright indicated that, even if it occurred, a switch to the auxiliary pumps 
would still provide a means for safely shutting down the plant (Tr. 116-17). 

2. Another subject that was probed extensively concerned the ability of 
the operators to detect a break in the expansion joints so that appropriate 
corrective actions could be taken in timely fasion. A leak in the service water 

(Continued from previous page) 
certain that both pumps are operating at full capacity on the redundant header and that both 
valves are open. Two pumps are lined up to each header with only one pump normally operating 
(see Vepco Figure 13; F8AR, Amendment 25, p. 89.17-1). In any event, there is testimony that a 
header could be either repaired or capped within 24 hours (App. Test., p. 32). In addition, the 
auxiliary system can be used before the failed portion of the header is capped; (see Vepco Figures 
18-21). 
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system would have no significant effect (i.e., adequate cooling would still be 
provided) until the leak rate approached 3,000 gallons per minute (gpm) (Tr. 
226; App. Test., pp. 30-31). A leak rate of this mOagnitude would be detectable 
by the monitoring (in the control room) of changes in service water 
temperature and flow (App. Test., p. 31; Tr. 183). If the leak continued long 
enough, it could also be detected by a decrease in the level of the reservoir, 
which is likewise monitored in the control room (Tr. 181-82). 

The control room instrumentation readouts of temperature, flow, and 
pump opressure would probably not indicate leaks at rates below 3,000 gpm 
(Tr.226-30). Rates considerably less than that amount would, however, be 

° visible on the ground outside the pumphouse (Tr. 229, 249). Mr. Cartwright 
noted that a plant procedure requires inspection of the pumphouse twice a 
shift (every 4 hours) and, to reach the pumphouse, the operator must pass near 
the small enclosure housing the expansionjo~nts (Tr. 248-49). He stated that a 
leak of about 1,000 gpm would cause the enclosure to overflow and would be 
visually detectable, even during a heavy rain (Tr. 249).60 

3. Because operator action is required to mitigate the consequences of a 
failure in the service water system, plant procedures prescribe the steps to be 
taken in the event of such a failure. The operators at North Anna are all 
trained in those procedures (Tr. 186-87, 285-86). 

D. Technical Specifications 

Technical specifications are made a part of the operating license for every 
nuclear facility. Commission regulations divide the items to be covered by 
technical specificati~ns into five categories. 10 CFR 50.36(c). Category 1 
refers to, inter alia, safety limits61; when a safety limit for a nuclear reactor is 
exceeded, the reactor must be shut down. Category 2 refers to limiting 
conditions for operation. These are °defined as "the lowest functional 
capability or performance levels of equipment required for safe operation of 
the facility." 10 CFR 50,36(c)(2). When such conditions are not met, the 
licensee must either shut down the reactor or take certain remedial actions 
° prescribed in the technical specification. The settlement limits imposed on the 
North Anna facility fall ° within this category. 

° Categories 3, 4, and 5 refer, respectively, to surveillance requirements, 
design features, and administrative controls. Section 50.36 is silent on the 
subject of licensee failure to meet the conditions imposed upon items falling in 

° 0 

60 Even a guillotine-type failure might result in a leak rate of less than 3,000 gpm because the 
expansion joints are attached to tie rods that would preyent their complete separation (Tr. 298). 
Pinhole leaks necessarily would be accompanied by smaller leak rates. 

61 Safety limits for nuclear reactors are those which are found necessary to protect the integrity 
of certain of the physical barriers which guard against the uncontrolled relase of radioactivity. 10 
CFR 50.36(c)(I)(i)(A). 
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these categories. But the violation of any condition imposed by a technical 
specification is also a violation of a license issued pursuant to Section 103 of 
the Atomic Energy Act of 1954 (42 U.S.C. 2133). Depending on the 
seriousness of the violation, it thus could subject the licensee to the range of 
sanctions provided in Section 186 and 234 of the Act (42 U.S.C. 2236,2282). 

With this brief background, we turn now to the technical specifications 
regarding settlement at North Anna. 

1. In October 1977, the applicant transmitted to the staff its proposed 
technical specifications for "Settlement of Class I Structures" (Technical 
Specification 3/4.7.12).62 They (1) set forth allowable settlement values for 
certain safety-related piping and structures; (2) specified monitoring re­
quirements; (3) called for certain actions by the applicant if settlement 
exceeded 75 percent of the allowable limits; and (4) required that the pl~mt be 
shut down if settlement reached 100 percent of the allowable limits. 

The proposed technical speCifications were adopted by the staff and issued 
on November 25, 1977. They placed an allowable' limit on the average 
settlement of the pumphouse of 0.15 feet as measured from December 1975. 
See pp. 193-194, supra.63 

It must be noted that the original pumphouse settlement limit was based 
on a prediction of the future settlement that that structure was expected to 
experience over its 4O-year life, rather than upon an analysis of expected pipe 
or expansion joint stress limits (App. Test., pp. 15-16).64 It was known at that 
time, however, that the pumphouse could settle 0.25 feet without inducing 
limiting stresses in these components (FSAR Amendment 49, pp. S3.72-1 
through S3. 72-5). 65 

On May 31, 1978, the applicant submitted a report to the staff providing its 
evaluation of "field conditions and . . . the consequences .of additional 
settlement," as required by Technical Specification 3/4.7.12 when settlement 
reached 75 percent of th~ technical specification limit.66 The results of that 

62 Technical specifications are joint products of the staff and applicant; the applicant initially 
furnishes proposed' specifications which are then reviewed by the staff. The Commission is not 
bound by the scope of the proposed specifications, but may include any additional conditions it 
deems ·appropriate. See 10 CFR 50.36. 

63 The technical specifications also established a differential settlement limit of 0.25 feet 
between settlement point number 7 (near the northwest comer of the pumphouse) and the points 
on the north side of the expansion joints (settlement points 15, 16, 17, and 18). 

64 The applicant's prediction of future settlement upon which the limit was based was submitted 
to the staffin December 1975 as part of Appendix E to the FSAR for North Anna Units 1 and 2. It 
was admitted into evidence in this proceeding as Applicant's Exhibit A V-I. See Tr. 17-19. 

6S Although the limit of 0.15 feet was based on a prediction of future settlement, the applicant 
(at the time the expansion joints were installed) .assumed a settlement of 0.25 feet for use in its 
NUPIPE evaluation of the stress capabilities of the pipes and expansion joints. The analysis 
indicated that both the pipes and the joints could safely tolerate a settlement of 0.25 feet: FSAR 
Amendment 49, pp. S3.72-3 and S3.72-4. 

66 Measurements in March of 1978 had indicated an average pumphouse settlement greater 
(Continued on next page) 
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evaluation indicated that pipe stresses would remain within their operating 
design limits even if further settlement occurred. The app~icant's analysis 
further indicated that settlement of up to 0.33 feet (from December 1975) 
would still not cause the pipes or expansionjoints to exceed permissible design 
limits. Accordingly, on June 13, 1978, the applicant submitted a proposed 
change to the technical specifications incorporating this higher value.67 

2. After requesting and obtaining additional information on this subject, 
the staff provided its safety evaluation of the request on January 9, 1979.68 It 
essentially agreed with the applicant's basic conclusions; however, it altered 
the proposal in some respects. The staffs version, which eventually went into 
effect subject to our final review,69 did not impose an absolute limit on 
pumphouse settlement. Instead, the staff established four distinct limits:70 

(a) For the expansion' joints-a revised value for the differential 
settlement limit between either SM-7 or SM-I0 and any of the four 
points SM-IS, 16, 17, or 18: 0.22 feet from July 1977,· 

(b) For the service water piping-the total settlement of any of the four 
points SM-IS, 16, 17, or 18 on the north side of the expansion joints: 
0.22 feet from August 3, 1978; 

(c) For the pumphouse floor-a new out-of-plane distortion limit 
between any of the four points ~M-7, 8,9, and 10 in the pumphouse: 
0.06 feet; 

(d) For the spray piping"':"-a new differential limit between SM-8 and 
either H-S69 or H-S84 on the pipe hangers in the reservoir: 0.17 feet 
from May 1976. 

(Continued/rom previous page) 
than 0.1125 feet (which is 75 percent ofthe allowable limit of 0.15 feet). A "licensee event report" 
regarding these measurements was submitted to NRC by the licensee in April, followed by the 
detailed special report in May referred to above. See pp. 1-4 and 1-5 of NRCs Inspection and 
Enforcement Report No. 50-338/18-44 attached to the stafrs testimony. 

67 Letter from Mr. Stallings (VEPCO) to Mr. Case (NRC), dated June 13, 1978, transmitting 
the applicant's request for "Amendment to Operating License North Anna Power Station Unit 
No.1 Proposed Technical Specification Change No. 12." 

68 Letter from staff counsel to this Board (and all parties), dated January 9, 1979, transmitting 
. the stafrs "Safety Evaluation of Virginia Electric and Power Company's (VEPCO's) Request to 

Revise Technical Specifications of Section 3/4.7.12 'Settlement of Class I Structures' of 
Operating License NPF-4-North Anna Power Station-Unit 1." 

69 On June 21, 1979-after the evidentiary hearing had been concluded-we issued an 
unpublished memorandum notifying the Director of the Office of Nuclear Reactor Regulation 
that, subject to our further review, we would not foreclose him from increasing the allowable 
settlement limits if he considered the increase to be warranted. Shortly thereafter, the staff put 
those revisions into effect. See letter from Mr. Parr (NRC) to Mr. Proffitt (VEPCO), dated June 
28, 1979, transmitting "Issuance of Amendment No. 12 to Facility Operating License NPF-4-
North Anna Power Station, Unit No.1." 

70 For locations of the various settlement points identified in the following paragraphs, see 
VEPCO Figures 2 and 6. 

212 



3. The applicant has now accepted the staffs revised settlement limits. See 
"Vepco's Memorandum of Proposed Findings," p. 9. On the other hand, 
intervenor Arnold opposes them. See "Intervenor Arnold's Memorandum of . 
Proposed Findings Regarding Service Water Pumphouse Settlement," pp. 2-
3. Her position can be summed up as follows: The initial technical 
specifications were designed to protect the public health and safety. This goal 
was to be accomplished through the establishment of settlement limits. 
Settlement has now (almost) reached the allowable limits. It follows, she 
maintains, that either the plant should shut down or added safety precautions 
should be taken to minimize the impact of settlement. Instead, the settlement 
limits are being raised, unaccompanied by any additional safety measures. As 
a consequence, a greater risk to the public health and s~fety is being created. 

At first glance, the logic of this position appears unassailable. It fails, 
however, on its initial assumption. The original settlement limits for North 
Anna were not determined by· a careful analysis to ascertain the level of 
settlement which might threaten the public health and safety. They were, 
instead, based upon predictions of future settlement. See pp. 203, 211, supra. 
This is not to say that safety considerations were not a factor in the 
establishment of the original limit. At that time, the staff analyzed the 
applicant's proposed limit, determined that it .would not threaten the 
continued integrity of the pipes, and therefore approved it. 

On the basis of the pipe stress and expansion joint analyses more recently 
performed (see pp. 202-205, supra), we are satisfied that the revised limits 
challenged by Mrs. Arnold similarly pose no safety problem. There is thus no 
reason to overturn the staffs settlement allowances. 

Nonetheless, we feel constrained to register our strong disapproval of the 
manner in which the applicant and staff went about the development of the 
original pumphouse settlement limit. As we have just pointed out, 0.15 feet 
was established for that limit on the basis ofthe applicant's prediction that the 
further settlement of the pumphouse would not exceed that amount over the 
facility's lifetime. To be sure, the applicant's analysis, endorsed by the staff, 
reflected that this limit was sufficiently conservative (else, presumably, it 
would not have been adopted notwithstanding the prediction). But the 
analysis showed something more: that, in fact, 0.15 feet was an unnecessarily 
conservative estimate. More particularly, it appeared that a further settlement 
of 0.25 feet would involve no danger of the pipes exceeding their design 
capabilities. See fn. 65, supra. 

Had the applicant's prediction proved accurate, it would have made no 
difference that that prediction-rather than an appraisal· of what was a 
reasonable outer limit of permissible further settlement-had been used in 
fixing the technical specification value of 0.15 feet. But the vice of that 
approach becomes readily apparent given what" turned out to be the 
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significant inaccuracy of the forecast. With the further settlement ap­
proaching the 0.15 limit within a matter of a few years, the applicant found 
itself required to seek a revision of that limit. Although we have found the 
revision devised by the staff is adequate to prevent a threat to the public health 
and safety, the fact remains that,.by setting an unduly conservative limit in the 
first instance, the staff opened itself to the understandable (if unjustified here) 
charge that technical specification restrictions' will be altered anytime the 
licensee is unable to satisfy them. 

4. Apart from the matter of allowable settlement limits, the evidence 
addressed both (1) the frequency of settlement monitoring and (2) how rapidly 
the monitoring results must be reported back to the applicant.71 

According to the original technical specifications for North Anna, the 
settlement of all Category I structures was to be monitored every six months. 
As part of the revised specifications, the staff increased the monitoring 
frequency for settlement markers SM-7, 8,9, 10, 15, 16,17,18, H-569, and H-
584 to once every thirty-one days. See Technical Specification 4.7.12.1. The 
staff believes that this monitoring frequency, which is to be observed for the 
first five years of plant operation, will provide adequate warning if settlement 
limits are approached (Staff Test., pp. 42-43).72 At the end of five years, the 
applicant is to make an engineering study in order to determine whether there 
is a need to continue monitoring on a monthly basis (ibid.). 

Although (at the time of the evidentiary hearing) the applicant was 
monitoring settlement monthly, Mr. Cartwright stated this was being done 
because pumphouse settlement had reached ninety percent of its allowable 
limit and the applicant wished t6 make certain that limit was not exceeded (Tr. 
204-05). Mr. Cartwright also expressed th~ opinion that: 

From a good common sense engineering point of view, a frequency of once 
per month is excessive, once we.can establish that the rate of settlement is 
'sufficiently slow so that there would not be an opportunity for a sigihificant 
amount of further settlement to occur between readings. Upon our 
explanation or indication of cessation of the recent further settlement of 
the four service water lines, an adequate monitoring program would see 
the reduction of that frequency perhaps to a quarterly basis and eventually 
back to the original semi-annual basis, and this would be adequate from 
the standpoint of verifying compliance with the technical specifications. 

Tr.206. 

71 Settlement monitoring is presently being done by Moore, Hardee & Carrouth Associates. 
They, in turn, submit the results to the applicant (Tr. 80-81, 122-25). . 

72 Groundwater levels and drain flow rates are also monitored monthly. Another reason the 
staff is interested in monthly settlement monitoring is that it could provide the opportunity to 
establish a correlation (if one in fact exists) between groundwater conditions and settlement. Tr. 
339. 
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Thus, while Mr. Cartwright believes monitoring once a month might be 
excessive, he conceded that the applicant does not understand the recent rapid 
settlement of the four service water lines.73 In any event, the applicant must 
abide by the present monitoring requirements unless changes in those 
requirements are approved. 

Although, as they currently st~nd, the technical specifications require that 
settlement surveys be taken monthly" they do not stipulate how soon the 
applicant must acquire the survey results. Nor do they establish a time period 
within which the applicant must plot and interpret the results. These matters 
are covered instead in the applicant's written internal procedures, which 
provide the op~rators of the facility with day-to-day guidance on normal 
operations, maintenance, and surveillance. Specifically, these procedures 
require that (1) monitoring results be supplied by the surveyor to the applicant 
within seven days of the survey (Tr. 122-25,413-14) and (2) the entire process 
be completed (i.e., the results be computed and interpreted by the applicant) 
within thirty-one days o~ the actual survey (Tr. 412-13). 

Intervenor Arnold requested, that the seven-day requirement be made a 
part of the technical specifications. See "Intervenor Arnold's Memorandum 
of Proposed Findings Regarding Service Water Pumphouse Settlement," p. 
17. Both the applicant and staff opposed thts request.74 

In support of her request, Mrs. Arnold called our attention to the 
applicant's past record insofar as reporting was concerned. In particular, she 
alleged: (1) Stone and Webster (and perhaps the applicant) should have been 
aware that pumphouse settlement might vave exceeded 75 percent of its 
allowable limit even before the original technical specification went into effect 
(Arnold Proposed Findings, pp. 7-8);75 (2) in 1977, the applicant was aware 
that settlement was occurring more rapidly than expected and yet allowed the 
monitoring frequency to be lessened (id., pp. 8-9);76 (3) the applicant had been 
slow in the past in receiving results from its surveyors (id., p. 10); and (4) the 
applicant imprudently failed to place survey markers on the pipes north ofthe 
expansion joints, until two years after the installation of the joints (id., p. 11). 

73 These lines have recently settled somewhat faster than the pumphouse itself. See fn. 28, 
supra. 

74 See "VEPCO's Reply to the Proposed Findings of Intervenor Arnold and the Com­
monwealth of Virginia," pp. 14-15; "NRC Staff Reply to Intervenor Arnold and Commonwealth 
of Virginia Memoranda of Proposed Findings Regarding Service Water Pumphouse Settle-
ment," p. 7. , 

" Although Stone and Webster was no longer performing official surveys for the applicant in 
1977 (this function was then in the hands of Moore, Hardee & Carrouth), it had taken a survey in 
1977 which indicated that 75% mark had been exceeded. These results were not reported to 
appropriate personnel until more than five months after the survey was taken (Tr. 159-62, 165). 

76 Although monitoring at this time was required only every six months, Moore, Hardee & 
carrouth was monitoring "on demand" and had actually been taking surveys more frequently 
than twice a year. The frequency of these surveys decreased after the summer of 1977 (Tr. 156-70). 
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This "lack of diligence," it was said, justifies the establishment of technical 
specifications to replace the reliance on applicant's internal procedures to 
assure timely reporting of survey results (id., p. 12); 

The applicant conceded at the hearing that, prior to t~e institution of its 
seven-day reporting procedure, its track record in 'completing surveys had not 
been a good one. It sometimes took as long as four months for monitoring 
results to be transmitted from the surveyor to the applicant (Tr. 123-24, 128-
30). We were told, however, that those results have been reported back in as 
little as two or three days since the seven-day procedure was adopted in early 
1979 (Tr. 125).77 While the applicant intends to see to it that its procedures are 
followed, it perceives no reason to incorPorate them into a technical 
specification. See "VEPCO Memorandum of Proposed Findings,"pp. 24-27. 

We encountered two difficulties in evaluating the intervenor's position. To 
begin with, she mentioned only the seven-day reporting requirement. 
Although the record is sparse on the point, we infer from the thirty-one day 
procedure that the applicant must make some computations after it receives 
results from the surveyor. If this is indeed the case, it would seem that this final 
compilation deadline should be a greater object of concern than the seven-day 
reporting deadline. We have thus treated Mrs. Arnold's request as directed to 
both procedures. • . . 

Beyond that, we were confronted with the apparent inability of any 
witness at the hearing to delineate the practical distinctions between violations 
of internal reporting procedures and of technical specifications. See Tr. 414-
16. As we see it, for present purposes little (if any) distinction exists. . 

Surveillance requirements constitute Category 3 of the items to be 
included in technical specifications. See 10 CFR 50.36(c). Thus, if the internal 
reporting procedures were adopted as formal technical specifications, they 
would fall into this category. But even remaining as internal procedures, they 
will have virtually the same impact. This is so because Technical Specification 
6.8.'1 for North Anna dictates that: 

Written procedures shall be established, implemented, and maintained 
covering the activities referenced below: 

c. Surveillance and test activities of safety related equipment 

It therefore follows that the failure to "maintain" i.e., observe) internal 
surveillance-related procedures is, of itself, a violation of technical specifica­
tion requirements, in this case, of a Category 5 requirement.78 

77 The record does not indicate when the thirty-one day procedure was established. 
. 78 Category 5 of the technical specification items includes "provisions relating to organization 
and management, procedures, recordkeeping, review and audit, and reporting necessary to assure 
operation of the facility in a safe manner." 10 CFR 50.36(c)(S). . 
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As it turns out, as a practical matter the difference between Category 3 and 
Category S technical specifications is not substantial for our purposes. A 
violation of a Category S technical specification subjects the licensee to the 
same range of potential penalties as does a violation of a Category 3 
specification. And in neither instance is a licensee required to shut down its 
reactor automatically upon realizing that it has failed to'observe the technical 
specification in question; only violations of. Category 1 and 2 specifications 
require this result. See pp. 210-211, supra.' Nor is there reason to elevate the 
procedures in question to the status of Category 1 or 2. For, in our opinion', a 
failure to observe these procedures (whether or not they are directly expressed 
as technical specifications) does not perforce warrant reactor shutdown. The 
failure to complete a survey procedure within thirty-one days (or to receive 
survey results within seven days), unlike the exceeding of a settlement limit 
(which is a, Category 2 technical specification) does not indicate per se a 
potential safety problem. Such situations are routinely (and properly so) 
handled by the staff on a case-by-case basis.79 

For our purposes, there would appear to be only one possibly significant 
distinction between internal p"rocedures and technical specifications. Accor­
ding to Technical Specification 6.8.2, procedures established under Technical 
Specification 6.8.1 may be changed by the facility's station manager after the 
change has been reviewed by the Station Nuclear Safety and Operating 
Committee (a committee composed of engineering and operating personnel at 
North Anna-see Technical Specification 6.S.1). This is consistent with 10 
CFR SO.S9(a)(I), which -states that a licensee may make changes in procedures 
described in the safety analysis report (which include surveillance procedures 
of safety-related equipment) without Commission approval unless the 
proposed changes involve "change[s] in the technical specifications incor­
porated in the license or an unreviewed safety question." The licensee must, 
however, notify the Commission of any such changes. See 10 CFR SO.S9(b). 
Technical specifications, on the other hand, may not be altered without prior 
Commission approval. See 10 CFR SO.S9, SO.90. 

But that consideration does not aid intervenor's position here. We have 
held that technical specifications "are to be reserved for those matters as to 
which the imposition of rigid conditions or limitations upon reactor operation 
is deemed necessary to obviate the possibility of an' abnormal situation or 
event giving rise to an immediate threat to the public health and safety." 
Portland General Electric- Company (Trojan Nuclear Plant), ALAB-S31, 9 
NRC 263, 273 (1979). Applying that standard, we there refused to convert 
certain commitments which the applicant had made into technical 

79 We need not, and do not, consider here the question ofthe Commission's authority to impose 
sanctions against a licensee in the event of willful or repeated violations of technical specifications 
or other regulatory requirements. 

217 



specifications. In this instance, no different result is warranted. To repeat, 
unless and until they are amended, the applicant is obliged to comply with its 
established internal procedures to the same extent as if those procedures'were 
incorporated in the technical specifications .. 

Needless to say, the staff should feel duty-bound to monito~ that 
compliance and we have been given no cause to believe it will not do so. In that 
regard, there have been three reports issued by the Commission's Office of 
Inspection and Enforcement within the last two years dealing with extensiv.e 
inspections covering settlement of the pumphouse and service water pipes. See 
Staff Test., Appendix A. Given this concrete indication that the staff 
inspectors are alert to the settlement phenomenon at North Anna, we fully 
expect that they will fulfill their responsibilities in this area in the future. 8o 

Further, should the applicant later decide to amend the internal surveillance 
reporting procedures here involved, that fact will come to the staffs attention 
early enough to permit an evaluation of the justification for the amendment 
before it might have safety implications. To ensure that this is so, we are 
ordering the applicant to notify the staff of any changes to these procedures, 
made pursuant to Technical Specification 6.8.2, within 10 days of the Station 
Manager's final approval of such changes. 

5. Finally, two related points warrant our attention. In their discussion of 
the technical specifications at the hearing, all the parties assumed that the 
motions of the buried pipes and expansion joints would continue to be 
determined from calculations based on settlement surveys. The Board asked 
witnesses for both the applicant (Tr. 231-32, 286-88) and the staff (Tr. 444-49) 
whether it would be possible, and if so, whether it would not be more desirable 
to determine the motion of the expansion joints through direct measurement 
of the joints themselves.81 Although witnesses for the applicant (Tr. 232) and 
the staff (Tr. 445) seemed to indicate that direct measurement would be 
possible, they maintained that reliance on surveys would be adequate. 

Unfortunately, both parties misconstrued the thrust of our questions. We 
were' attempting to ascertain whether (on the assumption of its feasibility) 
direct measurement might be preferable in that it would offer greater accuracy 
while eliminating the wait for surVey results. Because the expansion joints are 
the limiting components of the service water system (see p. 201, supra), timely 
and accurate monitoring of the joints would seem to be highly desirable; direct 
measurements could conceivably provide more precise information as to the 
amounts the joints have moved in each of the directions in which they are 
capable of moving.82 The effect of cyclic events upon the joints could perhaps 

80 See also Tr. 272-74. 
81 Although the record is silent on this point, it would seem that there is no direct way to 

measure the buried pipes. 
82 The joints are capable of accommodating many different directions of motion. See p. 201, . 

supra. 
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be documented. Finally, if a problem in the joints developed, in many cases 
direct measurements would provide immediate notification; there would be 
no time lag awaiting a surveyor's report. 

While for these reasons we believe that direct monitoring of the expansion 
joints has advantages over surveying, the evidence of record establishes that 
surveying provides an adequate means of assuring that these joints remain 
within their design capabilities. This being the case, we would not be jll-stified 
in ordering direct monitoring, regardless of its feasibility. Nonetheless, if a 
more accurate monitoring method could be employed,83 we strongly urge the 
staff and applicant to consider its adoption. 

In that same vein, we believe the applicant would be well-advised to adopt 
other measures to enhance early detection of any expansion joint' leaks­
whether settlement-induced or otherwise-that might eventuate. To be sure, 
we have found that the regime being employed is adequate to provide a 
reasonable assurance of safety against settlement-induced problems. But in 
relying upon analytical predictions of the effect of settlement upon the 
expansion joints, it largely overlooks the practical expedient of checking for 
small leaks in these sensitive components of the system. 

In this connection, the testimony made it clear that any damage to those 
joints would likely show up first in the form of small cracks ("pinhole leaks") 
in the bellows, which cracks would eventually propagate circumferentially. 
Yet it appears that no effort will be undertaken to minitor the joints for these 
small leaks. True enough, small leaks initially have no safety impact. For until 
any leaks become quite large (at which point their effects are detectable by 
control room instruments), the service water system's ability to deliver 
sufficient cooling water would not be impeded. But there are significant 
advantages-both in terms of upgrading safety and in retaining operating 
flexibility-inherent in detecting a small leak before it becomes a major one. 

In theory, direct visual observation of the expansion joints would be the 
surest way to detect small leaks. But this may not be feasible because the joints 
have been constructed with a protective covering (Tr. 232). In any event, it 
would be unwise to require the applicant's employees to make repeated trips 
down the manhole into the expansion joint enclosure84 when there is an easier 
way to accomplish the same objective. On the latter score it should take very 
little effort and involve negligible expense for the applicant to install a device 
in the enclosure to detect rising water. H such a device were made to activate a 
signal outside the enclosure, the presence of a leak would be readily 

83 There is nothing in the record which indicated how (or even, for certain, whether) direct 
monitoring could be accomplished. See Tr. 232, 445. 

84 Apart from the possible diversion of the employees from other and more important duties, . 
there would ~e an increased risk of inadvertent damage to the joints. 
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apprehended by those who-under present procedures-are already required 
to pass directly by there on inspection tours every four hours.8s 

In light of our finding that the other measures being undertaken are 
adequate to provide a reasonable assurance of safety, we are not conditioning 
the plant's operating license to require that this additional precaution be, 
observed. But the extra measure of safety it would achieve, at minimal cost, 
leads ~ to record here our expectation that the applicant will soon install and 
put such a device to use unless, within thirty days, it furnishes us a statement of 
reasons why it believes it ought not do so. 

III. ULTIMATE FINDINGS 

On the basis of the disclosures of record summarized above, we make the 
following findings: 

A. Settlement 

With respect to the settlement of the various components of the service 
. water syst~m at North Anna: 

(1) There has been much greater pumphouse-related settlement than had 
been anticipated. See pp. 197-199, supra. The reasons' for this are 
unclear. 

(2) The record does not permit any conclusions regarding the efficacy of 
. the staff-ordered dewatering system. Although the installation of 

Drain 4 apparently was responsible for one increment of settlement, it 
is unknown whether installation of the drains will prevent future 
settlement through control of the groundwater level. Additionally, 
there is insufficient evidence to allow any conclusion as t9 whether 
heavy rains may have caused settlement in the past or might cause 
settlement in the future. See pp. 199-200, supra. 

(3) Settlement has followed a step-like pattern (only in part correlated 
with construction activity), rather than a pattern of slow, steadily 
diminishing movement. See pp. 197-199, 200, supra. 

(4) While its rate has generally slowed down in the past two years, 
settlement has not stopped. It is of some concern that more settlement 
was recorded between August 1978 and July 1979 than was recorded 
between August 1977 and August 1978, and that the increment of 
settlement recorded in June 1979, although small, was the greatest of 
any month since July 1977. See pp. 199-200, supra. 

8S See p. 210, supra. 
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Based upon the above findings, we cannot conclude that settlement will 
cease in the near future, nor is it certain that settlement will never reach a level 
requiring further modification of the service water system. 

B. Pipe Stresses and Pump Tilting 

With respect to settlement-induced pipe stresses and pump tilting; 
. . 

(1) Stresses in the service water pipes will not exceed ASME code 
allowable values and expansion joint movements will not exceed their 
design values at the settlement limits set forth in the revised technical 
specifications. See pp. 202-205, supra. 

(2) The expansion joints are the limiting component of the service water 
system insofar as settlement is concerned. See p. 202 , supra. 

(3) The expansion joints are capable of absorbing much greater settle­
ment than that allowed by the revised technical specifications. See pp. 
204-205, supra. 

(4) Expansion joint failures would likely begin as pinhole leaks rather 
than as instantaneous guillotine breaks. See pp. 205-206, supra. 

(5) The concerns regarding pumphouse tilting, reservoir leakage, crack­
ing of the pumphouse floor and stresses in spray piping have been 
adequately resolved. See pp. 205-207, supra. 

c. Public Health and Safety 

Although not a matter of certainty, it seems likely that settlement at North 
Anna will not reach the level necessary to threaten the integrity of the service 
water piping. In any event, even were that contingency to materialize, the 
public health and safety would not be endangered for the reasons that: 

(1) A leak of less than 3,000 gallons per minute (gpm) would have little 
effect on the service water system's functional performance. Leaks 
greater than 1,000 gpm should be detectable visually. In any event, 
leaks greater than 3,000 gpm would touch off alarms in the control 
room. See p. 210, supra.86 

(2) Once a leak is detected, the plant operators have ample time to switch 
to the fully redundant auxiliary system or to the other operational 
header (if available). See pp. 207-209, supra. . 

(3) Although no settlement-related failures are likely to occur before the 
plant is brought to a shutdown condition (see fn. 55, supra), the facility 
has been designed to withstand the loss of one service water line during 

86 In this connection, see the discussion regarding a possible method of detecting smaller leaks 
at pp. 219-220, supra. 
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operation. See pp. 219-220, supra. 
(4) Operators are trained in plant procedures which prescribe actions to 

take in the event service water is lost. See p. 210, supra. 

D. Technical Specifications 

The revised technical specifications provide an adequate assurance that 
future settlement of the service water pumphotise for North Anna Units 1 and 
2 will not endanger the public health and safety. This is because: 

(1) The revised technical specification settlement limits should ensure that 
appropriate actions will be taken before settlement-induced failures in " 
the service water system occur. See p. 209, supra. 

(2) The monitoring program required by "the revised technical 
specifications, together with the applicant's internal procedures 
regarding surveiIIance reporting requirements, will enable the appli­
cant and staff to become aware of any settlement-related problem well 
before the technical specification limits are reached~ See pp. 214-218, 

• supra. 

Based upon the foregoing, we conclude that there is reasonable assurance 
that the public health and safety will not be endangered by "a settlement­
induced failure in the service water system of the North Anna facility. In light 
of the importance which attaches to the continuing monitoring of the 
settlement of that system, the applicant is to provide written notice to the 
Director of the Office of Nuclear Reactor Regulation within ten days of the 
Station Manager's final approval of any changes in its internal procedures 
(made pursuant to Technical Specification 6.8.2) which relate to the reporting 
of the results of such monitoring. 

On the basis of this opinion, our jurisdiction over the" pumphouse 
settlement issues is hereby terminated.87 For the reasons set forth at p. 191, 
supra, jurisdiction over the turbine missile issue is retained pending further 
order of the Board. 

It is so ORDERED. 

FOR THE APPEAL BOARD 

C. Jean Bishop 
Secretary to the Appeal Board 

87 This termination does not affect the expectation referred to at pp. 219-220, supra. 
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The Appeal Board dismisses for want of jurisdiction the intervenors' 
mo'tion for consideration of "Class 9" accidents in this proceeding, filed 
during a hearing before the Board on' another matter. Treating the parties' 
submissions as a show cause petition and responses, the Appeal Board refers 
the papers to the Director of Nuclear Reactor Regulation for consideration 
under 10 CFR 2.206. 

RULES OF PRACTICE: AUTHORITY OF APPEAL BOARD 

In the absence of a rational and direct link to the limited matters over 
which it has retained jurisdiction, an. appeal board is without authority to 
consider new or reopened issues at the appellate stage of the proceeding. 

RULES OF PRACTICE: SHOW-CAUSE PROCEEDING 

If new evidence arises after an issue has been fully litigated, a person 
seeking relief on the matter may petition the Director of Nuclear Reactor 
Regulation pursuant to 10 'CFR 2.206 for a hearing on the relief sought. 

Messrs. Harold F. Rels, Washington, D~ C., and 
Norman A. COli, Mi'ami, Florida, for the applican~. 
Messrs~ Terrence J. Anderson and' Martin Harold 
Hodder, Miami, Florida, for the intervenors. 
Mr. WIlliam D. Paton for the Nuclear 'Regulatory 
Commission staff. 

223 



MEMORANDUM AND ORDER 

On December 12, 1979, the intervenors once again moved for considera­
tion of "Class 9" accidents 1 in this proceeding. Their request was premised on 
the Commission's recent decision in Offshore Power.2 which they construe as 
modifying a previous generic prohibition against considering the conse­
quences of Class 9 events in individual licensing proceedings. The motion 
must fail. 

1. The Licensing Board authorized issuance of a permit to construct St. 
Lucie Unit 2 in 1977, an action that we approved later tliat year) The 
Commission's election not to review our decision made it the agency's final 
action4 and it has now been upheld on judicial review.s 

There remain pe'nding in this case, however, two limited matters for our 
resolution. These are (1) the environmental consequences of radon emissions 
during the mining and milling of uranium to fuel the plant and (2) the stability 
of the Applicant's electrical grid. The Commission instructed us to hear the 
former;6 we expressly retained jurisdiction to consider the latter when we 
otherwise affirmed the decision below.7 Intervenors filed the motion now 
before us in open hearing while we were taking evidence on the second 
question. 

The Applicant and the Staff remind us of intervenors' previous un­
successful attempt to inject the "Class 9" issue into this case and point out that. 
rejection of this contention was expressly upheld on judicial review.8 Those 

I "The Term 'Class 9 accidents' stems from a 1971 AEC proposal to place nuclear power plant 
accidents in nine categories to take account of such accidents in preparing environmental impact 
statements. That proposal was put forward· fo~ comment in a proposed 'Annex' to the 
COmmission's regulations implementingNEPA. 36 Fed. Reg. 22851-52 (December 1,1971). The 
nine categories in that. 'Annex' were listed in increasing order of severity. 'Class 9' accidents 
involve sequences of postulated successive failure more severe than those postulated for the design 
basis of protective systems and engineered safety features. The Annex concluded that, although 
the consequences of Class 9 accidents might be severe, the likelihood of such an accident was so 
small that nuclear power plants need not be designed to mitigate their consequences, and, as a 
result, discussion of such accidents in applicants' Environmental Reports or in stafrs 
environmental impact statements was not required." Offshore Power Systems (Floating Nuclear 
Plants), CLI-79-9, 10 NRC 257-258 (Septem~er 14, 1979) (footnote omitted). 

2 [d. 
3 LBP-77-27, 5 NRC 1038, affirmed, ALAB-435,6NRC541; but see text accompanyingfn. 7, 

infra. 
4 See 10 CFR 2.785(c). 
S Hodder v. NRC, 589 F.2d 1115 (D.C. Cir. 1978) (decision without opinion), certiorari 

denied, _ U.S. -.62 L.Ed.2d 36 (1979). 
6 43 Fed. Reg. 15613, 15616 (Apri114, 1978). 
7 Order of October 28, 1977, modifying ALAB-435. 
B The court of appeals' memorandum order to that effect is unpublished. It is, however, 

reproduced in the appendix to applicant's brief. . 
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parties add that we have no authority to admit the contention in any event. 
Pending completion of a rulemaking proceeding contemplating the establish­
ment of a new general policy on this subject, the Commission has reserved to 
itself the right to decide whether Class 9 accidents may be considered in 
proceedings involving land-based plants.9 

Intervenors concede that only the Commission can say whether Class 9 
questions are to be taken up. They nevertheless assert that we retain sufficient 
''jurisdiction'' to trigger that determination either by (1) instructing the staff to 
advise the Commission whether the issue should be considered 10 or (2) 
"certifying" that, question directly to the Commission. I I They ask that we 
adopt one course or the other and stay completion of these proceedings until 
the Commission acts.12 

2. Our action on the intervenors' motion is controlled by Public Service 
.compf!ny of New Hampshire (Seabrook Station, Units 1 and 2), ALAB-513, 
8 NRC 694 (1978). In that case as in this one, a licensing board authorized a 
construction permit after deciding a contention adversely to an intervenor. 
There as here, we approved the trial board's ruling and a court of appeals 
ultimately upheld the Commission's affirmance of our decision. 13 The 
Seabrook intervenors later sought on grounds of supervening developm,ents 
to resurrect the issue previously interred by the Board. As do intervenors in 
this case, they argued that we were free to act because the existence of discrete 
if unrelated issues still open before us meant that the proceeding was not final. 
We squar.ely rejected that argument. We held in Seabrook that after we had 
relinquished jurisdiction over a cause except for limited purposes, where the 

9 Offshore Power, suprafn. I, IONRCat781,accord, Public Service Co. of Oklahoma (Black 
Fox Station, Units 1 and 2), ALAB-573, 10 NRC 790-792 (December 7, 1979). 

10 A procedure we adopted in Black Fox; ALAB-573 (supra fn. 9), 10 NRC at 792. 
II See 10 CFR 2.785(d). 

12 The relief sought by intervenors' amended prayer is an order from us: 
"I. staying completion of these proceedings until the Commission has received and acted 
upon the stafrs recommendations with respect to class 9 accident consideration at the St. 
Lucie site or has adopted a new general policy; 
"2. directing the staff to advise the Commission within 30 days of the reasons why it believes 
the consequences of class 9 accidents should or should not be considered in this case and 
granting the other parties 30 days after that advice is given to submit their views on the 
question to the Commission; and 
"3. certifying to the Commission as major and novel the questions of the standards to be 
applied by the staff in determining in which 'individual cases . . . the environmental 
consequences of Class 9 accidents should be considered,' the procedures by which such staff 
determinations are to be reviewed, and how the Commission's order in Offshore is to be 
implemented. ' 

13 LBP-76-26, 3 NRC 857 (1976), affirmed, ALAB-422, 6 NRC 33 (1977), affirmed, CLI-78-I, 7 
NRC I, affirmed sub nom. New England Coalition v. NRC, 582 F.2d 87 (lst Cir. 1978). 
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appellate process was otherwise. completed we could not admit new 
contentions unrelated to those purposes. There must be an end to litigation 
sometime. 

Save for the added factor that these intervenors have had a petition for 
certiorari denied as well, the case at bar is on all fours with Seabrook.14 It 
therefore heralds the result we must reach . .in the absence of a rational and 
direct link to the limited matters over which we retain jurisdiction, we are 
without authority to consider. new or reopened issues at this stage of the 
proceeding. Accord, Virginia Electric and Power Company (North Anna 
Station, Units 1 and 2), ALAB-551, 9 NRC 704,708-09 (1979). We perceive no 
such relationship between the pending radon and grid stability issues and the 
environmental consequences of Class 9 accidents. We therefore may not 
accede.,to intervenors' request to. take up that issue now. 

This does not leave intervenors remediless. The Staff acknowledges in its 
brief (p. 8) that a Commission regulation, 10 CFR 2.206, "permits a petition to 
be filed with the Director of Nuclear Reactor Regulation who has 
discretionary authority to grant the relief sought subject to Commission· 
review," See, e.g., Public Service Company of Indiana (Marble Hill Station, . 
Units 1 and 2), DD-79-10, 10NRC 129,134(1979). We must leave intervenors 
to pursue that path. 

Motion dismissed for want of jurisdiction,' treating the submissions as a 
show cause petition and responses, the papers are referred to the Director of 
Nuclear Reactor Regulationfor this consideration under 10 CFR f.~06.lS 

It is so ORDERED,16 

FOR THE APPEAL BOARD 

C. Jean Bishop 
Secretary to the Appeal Board 

14 And is distinguishable from Black Fox (on which intervenors rely), where the Licensing 
Board proceeding was only half completed. ALAB-573, supra fn. 9, 10 NRC 775 . 

., The Director would make the recommendation to the Commission on whether to hear Class 
9 events even were we to direct "the staff' to do so. We have no reason to believe that he will act 
either arbitrarily or tardily; we intimate no views on the appropriate course for him to take. 

16 The outcome of this matter toone side, we wish to acknowlege the receipt o(particularly 
helpful and weU-reasoned briefs from aU parties. 
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On intervenor's appeal from the Licensing Board's ruling that the Diablo 
Canyon facility's security plan complied with all applicable NRC regulations, 
(LBP-79-26, 10 NRC 453, September 27, 1979), the Appeal Board vacates the 
Licensing Board's finding as unsupported by the record, orders the issue 
reconsidered de novo at an evidentiary hearing on the matter before itself; and 
allows intervenor to participate as a party. 

RULES OF PRACTICE: FINDINGS OF. FACT 

A finding without evidence is arbitary and baseless. 

Mr. Bruce Norton, Phoenix, Arizona, argued the cause 
and, wit~ Messrs. Malcom H. Furbush and Philip A. 
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Pacific Gas and Electric Company, appeliee. 
Messrs. Paul C. Valentine, Palo Alto, California, W. 
Andrew Baldwin and Yale I. Jones, San Francisco, 
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intervenor San Luis Obispo Mothers for Peace, 
appellant. 
Mr. James R. Tourtellotte argued the cause and Mr. 
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DECISION 

1. Among the contentions that intervenor San Luis Obispo Mothers for 
Peace has been pressing in this operating license proceeding are challenges to 
the adequacy of the Pacific Gas and Electric Company (PG&E) physical 
security plan for protecting the Diablo Canyon nuclear power facility from 

. industrial sabotage.! A combination of circumstances (including the acciden­
tal de,ath of intervenor's proffered expert witness) led to several Licensing 
Board rulings culminating in the Board's holding that intervenor had 
"voluntarily defaulted" on this issue. The Board therefore precluded 
intervenor from going to hearing on its security plan contentions.2 

Nevertheless, at the urging of both the Applicant and the Staff the Board 
below inspected the security features of the nuclear'plant and took evidence in 
camera about their adequacy-albeit in the absence of the intervenor. On the 
basis of that inspection and on the evidence presented to it at the closed 
hearing, the Licensing Board made an unequivocal finding "that the PG&E 
security plan complies with all applicable NRC regulations."3 

On this appeal from that ruling, intervenor generally asserts that the 
Licensing Board erred by (1) finding intervenor's expert witness unqualified ~o 
examine the Diablo Canyon security plan and to testify about its adequacy; 
(2) holding intervenor had withdrawn from the proceeding by "voluntary, 
default"; (3) inspecting the Diablo Canyon facility's security features in the 
company of the applicant and the staffs representatives but not intervenor's; 
and (4) barring intervenor's substitute counsel from the in camera evidentiary 
hearing on the adequacy of the security plan. 

We need not, however, resolve any of these questions because of a 
circumstance no party foresaw. While considering this appeal, we were unable 
to determine precisely what documents or other material the Licensing Board 
relied upon when making its security plan finding. Accordingly, on. February 
6, 1980, we requested that Board to identify all such materials. The Board 
responded on February 11 th with a memorandum stating that "[t]he 
transcript of the in camera hearing, which contains the prepared testimony of 

I The requirements for physical security plans for nuclear power plants are detailed in 10 CFR 
, 73.55 (1979 Rev.). ' 

2 LBP-79-26, 10 NRC 453,507 (September 27, 1979). 
lId. at 507. 

The Licensing Board's decision also considered whether the facility is adequately designed to 
withstand earthquakes. As explained in the Appeal Panel Chairman's January 4, 1980, 
memorandum (unpublished), intervenor was represented on the security plan and earthquake 
issues by different counsel with offices in different cities. The matters were tried separately and 
respective counsel filed exceptions and briefs independently. Fo·r convenience (and in the absence 
of any objection) we have treated the matters as two separate appeals; earthquake contentions are 
to be taken up by another appeal board with two technical members. 
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the witnesses, is the only 'document' considered by the Board. The Board also 
visually inspected various features of the security system during th~ site visit." 
What is not manifest from the Licensing Board's response is, first, that neither 
the in camera hearing' transcript nor any other part of the record contains the 
Diablo Canyon physical security plan and, second, that the Board never 
looked at it.4 For the reasons which follow, we believe that in these 
circumstances the Board's finding of regulatory compliance cannot stand. 

2. The evidence adduced at the closed hearing -was quite limited. The 
applicant offered two witnesses whose testimony amounted to no more than 
the expression of their "opinion" that the security plan met the Commission's 
requirements. The basis for this conclusion was not questioned by the Board. 
Staff witnesses also testified, mainly to explain the stafrs methodology for 
evaluating the Diablo Canyon security plan and to list briefly the plan's salient 
features. Lastly, the stafrs Security Plan Evaluation Report, which was only 
slightly more expansive than the staff testimony, was placed into the record as 
if read. 

Reliance on such secondary sources is no substitute for examining the 
plan's actual provisions. Our own review of that document confirms this.s 
There are instances where the plan's conformity with applicable Commission 
regulations is not self-evident-and some where it is even doubtful-even 
when considered in the light of the evidence adduced at the closed hearing.6 1t 
may well be that these apparent discrepancies can easily be explained on 
pertinent inquiry, but that was the purpose of the in camera hearing session. 
We do not believe it possible for the Board to have found that the security plan 
conforms fully to all regulatory requirements without having at least read that 
plan. The ,Board's security finding is, therefore, legally ,impermissible. 

To be sure, were the Licensing Board correct that intervenor had 
defaulted-a question we do not decide-there arguably may have been no 
need for the Board to pass on the security plan contentions. A hearing is not 
mandatory in an operating license proceeding and a board need decide only 
contested issues.7 But a board is not barred from looking into other concerns 

4 By way of further check, the Chairman and one member of this Board independently 
inquired of Counsel to the Licensing Board Panel specifically whether the Board had looked at the 
Diablo Canyon security pian itself. Counsel responded that he had checked with the Board 
members and confirmed that the Board had not done so. 

S Upon examining the in camera record, we noted the absence of the security plan and 
proceeded to obtain a copy from its staff custodian on the mistaken assumption that the Licensing 
Board had returned it to him for safekeeping. As mentioned, the Licensing Board never had the 
plan at all. 

6 The regulatory requirements of section 73.55 coupled with the complexities of the plan are 
such that a brief hearing even when supplemented by an hour's walking tour of the plant, are 
insufficient to dispense with actual examination of the plan. 

7 Cincinnati Gas and Electric Company (Zimmer Station), ALAB-305, 3 NRC 8, 9 (1976); 

(Continued on next page) 
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where it finds a serious safety issue that merits further exploration.s The 
adequacy of a security plan can certainly be such a matter.9 Moreover, not 

. only the intervenor but the applicant and the staff both urged that the Board 
review the Diablo Canyon security plan. lo Having undertaken to perform that 
task-and here we think it had little choice but to do so-the Board was 
bound to inquire diligently into the sufficiency of the plan's provisions. We do 
not understand the staff or the applicant, in asking for that review, to have 
been suggesting anyting else. 1I ~o conceivable good is served by ,making. 
empty findings in the absence of essential evidence. Thus the unequivocal 
finding that the security plan "complies with all applicable NRC 
regulations"-where the Licensing Board never saw the plan-is so much 
waste ink. Of course circumstances may arise where a Board might determine 
that a thorough inquiry was not necessary. But in that case its minimum 
obligation would be to acknowledge the fact and to explain it. Here the 
Licensing Board did neither. 

Moreover, it is a statutory requirement that the adjudicatory decisions of 
this Commission stand or fall on the basis of the record on which they rest. 12 I,. 
The Administrative Procedure Act (to which NRC proceedings are specifical~ 
ly subject l3) mandates in pertinent part that "[t]hetranscript of testimony and 
exhibits, together with all papers and requests filed in the proceeding, 
constitutes the exclusive record for decision .... " 5 U.S.C. 556(e). Given the 
duty to decide in accordance with the facts provided, "[a] finding without 
evidence is arbitrary and baseless," ICCv. Louisville & N. R. Co .• 227 U.S. 88, 

(Continued from previous page) 

Gulf States Utilities Company (River Bend Station, Units 1 and 2), ALAB-183, 7 AEC 222, 226 
fn. 10 (1974). . 

8 Consolidated Edison Company of N. Y. (Indian Point Unit 3), CLI-74-28, 8 AEC 7 (1974); 
10 CFR 2.760a and 2.104(c). 

9 Pacific Gas and Electric Co. (Diablo Canyon Plant, Units 1 and 2), CLI-77-23, 6 NRC 455, 
456 (1977). 

10 10 NRC at 507. 
II Surprisingly, neither party offered the security plan into evidence or asked that official notice 

be taken of it. "The staff has the obligation to lay all relevant materials before the Board to enable 
it adequately to dispose of the issues before it." Consolidated Edision Company of N. Y. (Indian 
Point Station, Units 1, 2, and 3), CLI-77-02, 5 NRC 13, 15 (1971). But given the Board's 
determination to evaluate the security plan, the stafrs failure to ask formally that it be noticed 
does not excuse the Board's failure to look at it or, alternatively, to state why it did not find it 
necessary to review the actual plan. 

12 A licensing proceeding is an adjudication within the meaning of the APA. Porter County 
Chapter v. AEC, 533 F.2d 1011, 1019 (7th Cir.), certiorari denied, 429 U.S. 945 (1976); Citizens 
for a Safe Environment v. AEC, 489 F.2d 1018, 1021 (3rd Cir. 1974); Siege/v. AEC, 400 F.2d 718, 
785 (D.C. Cir. 1968). 

13 42 U.S.C. 2239(b); see also 5 U.S.C. 559 
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91 (1913)-a principle that has constitutional underpinnings. 14 Accordingly, 
the Board's security plan finding must be set aside. 

3. Our own concerns about the Diablo Canyon security plan are 
sufficiently numerous that the question of its adequacy merits consideration 
de novo. In the circumstances presented and in the interests of reasonable 
expedition, we deem it the wiser course to conduct that hearing ourselves. We 
are bolstered in this view by matters stressed at oral argument-particularly 
the application of the general propositions laid down earlier in this proceeding 
in ALAB-410, 5 NRC 1398 (1977), to the concrete circumstances of the case. 
ALAB-410 was in many ways a matter of first impression. The diverse' 
readings it has received from the parties.before us suggest that it may be in 
need of refinement-a task more suitable to ourselves as its author than to the' 
Board below as its interpreter. 

Because we intend to explore fully the adequacy of the security plan in any 
event, we see little to be gained by resolving' the series of questions raised by 
intervenor's appeal. lS The situation in which they arose is truly unique. We 
think it unlikely that a board will be faced soon again with the farrago of 
inconsistent positions, substitute counsel, and a dying witness that recurred 
here. We believe that we maybe aided in developing the record if the 
intervenor is allowed to participate as a party in the forthcoming hearings; in 
the exercise of our ~iscretion we will let it do so. The terms ofits participation 
will, of course,.be governed by ALAB-410. 

In light of the manifest need to avoid unnecessary disclosure of the security 
plan, we shall decide precisely how we shall proceed after a closed prehearing 
conference where we will consider the parties' suggestions. An order calling 
for such suggestions and calendaring such a conference will follow shortly. It 
is appropriate now, however, to apprise all parties that we are determined to 
move ahead swiftly; that requests for extensions of time or postponements will 
be looked upon with disfavor; and that any party intending to present 
witnesses should arrange for their services immediately. 

Part IV of the partial initial decision of September 27, 1979 is vacated. 

It is so ORDERED. 

14 As the Court explained (227 U.S. at 91): ~'ifthe government's contention is correct, it would 
mean that the Commission had a power possessed by no other officer, administrative body, or 
tribunal'under our government. It would mean that, where rights depended upon facts, the 
Commission could disregard all rules of evidence, and capriciously make findings by 
administrative fiat. Such authority, however beneficently exercised in one case, could be 
injuriously exerted in another, is inconsistent with rational justice, and comes under the 
Constitution's condemnation of all arbitrary exercise of power." 

IS Even were intervenor to prevail, it would be entitled to no more relief than we now accord. 
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FOR THE APPEAL BOARD 

C. Jean Bishop 
Secretary to the App~al Board 

Additional comment of Dr. Johnson: 

My view of intervenor participation in security plan hearings has not 
changed from that expressed in conjunction with Dr. Quarles in our 
concurrence in ALAB-410. We said there that "had the regulations and 
precedents favoring it [intervenor participation] not been so clearly drawn, we 
would have found that nuclear power plant site security plans should not be 
disclosed in the hearing process." 5 NRC at 1407. 

232 



Cite as 11 NRC 233 (1980) 

. UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

ALAB-581 

ATOMIC SAFETY AND LICENSING APPEAL BOARD 

Alan S. Rosenthal, Chairman 
Dr. John H. Buck 

. Michael C. Farrar 

In the Matter of 

CAROLINA POWER AND 
LIGHT COMPANY 

(Shearon Harris Nuclear 
Power Plant, Unlts'1, 
2, 3, and 4) 

Docket Nos. 50-400 
50-401 
50-402 
50-403 

February 20, 1980 

The Appeal Board denies the applicant's motion to modify the instruc­
tions given to the staff in ALAB-577, 11 NRC 18, to take certain action when 
the facility comes under consideration for an operating license. 
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MEMORANDUM AND ORDER 
. 

In ALAB-577, 11 NRC 18 (January 29, 1980), ruling upon the appeal of 
the NRC staff, we struck down a condition which had been imposed by the 
Licensing Board upon the construction permits for the Shearon Harris 
facility.l In its stead, we instructed the staff to take certain action. The 
applicant, which was not a party to the appeal,2 now moves us to amend our 
instructions. We deny the motion. 

A. In order to put the applicant's motion in proper perspective, we start 
with a summary of the action taken by us in AL~B-577. The Licensing Board 
condition there in issue would have required the staff, upon the filing of an 
application for operating licenses for the facility, to trigger an evidentiary 

1 LBP-79-19. 10 NRC 37. 98 (1979). 

2 See p. 235. infra. 
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hearing for the purpose of. exploring further the applicant's· capability' to 
manage plant operation. See 11 NRC 23. Agreeing with the staff, we . 
determined that the Board below had exceeded its jurisdiction. [d. at 30. 

More particularly, upon analysis of the licensing scheme established by the 
Atomic Energy Act and implemented in the Commission's Rules of Practice, 
we concluded that construction permit licensing boards have not been clothed 
with explicit or implicit authority to order a hearing at the operating license 
stage. Rather, an operating license hearing can be initiated in only two ways­
neither of which involves the construction permit board. First, the Commis­
sion itself may make a specific finding, pursuant to Section 2.104(a) of the 
Rules of Practice, 10 CFR 2.104(a), that a hearing "is required in the public 

. interest." (In that regard, we found the contemplation of Section 2.104(a) to 
. be that such a finding will be made only after the operating license application 
has been filed and will be based upon the content of that application together 
with any other current available information.) Second, any interested person 
may se~k a hearing by filing an intervention petition in response to the 
~andatory notice of opportunity for hearing which is published after the 
operating license application has been docketed; if the petition is granted, a 
licensing board will be convened to hear those matters which the petitioner 
has put into controversy. 11 NRC at 25-30. 

Although, for these reasons, we .were constrained 'to remove the condition 
from the construction permits, we could not allow the matter to rest at that. 
The concerns that had l~d the Licensing Board to impose the condition 
remained undisturbed, notwithstanding that its chosen remedy had been held 
invalid. On the basis of the evidentiary record before it, that Board had 
found-and justifiably so-that the management of the applicant's now­
operating plants over a period of several years had left much to be desired. To 
be sure, the applicant had insisted that it had taken effective action to cure the 
deficiencies 'and the staff had expressed the belief that there had been 
considerable im'provement in the applicant's operations. Nonetheless, the 
Board was unprepared-also with good reason-to say that all doubt had 
been removed regarding the applicant's capability to manage the Shearon 
Harris facility properly' once it were brought on line. 

Confronted with these circumstances, we set about the task of fashioning 
an alternate remedy. We desired that remedy first to insure that the spotlight 
would be focused on the management capability question when the facility 
came under consideration for an operating license. More importantly, the 
remedy had to give effect to our ruling that it is for the Commission itself­
and not an adjudicatory board-to decide whether, in "the public interest," a 
hearing should be held on that question even if one were not requested by an 
interested person. 

As it turned out, our task proved to be a simple one. We devised a 
substitute for the Licensing Board's condition which, at one and the same 
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time, (1) not merely acknowledged, but facilitated the exercise of, the 
Commission's singular authority to order an operating license hearing in the 
public interest; and (2) 'imposed no new substantive obligation upon the staff 
(or indeed anyone else). Specifically, we directed the staff 

to insure that no notice of opportunity for hearing under 10 CFR 2.105 is 
issued in connection with any application which may be filed for operating 
licenses for the Shearon Harris facility unless and until: 

(1) The staff has conducted, on the basis of the content ofthe operating 
license application and supporting documentation (together with any 
other pertinent information then at its disposal), a preliminary evaluation 
of the applicant's capability to manage the operation of the facility in 
conformity with all regulatory requirements which have or may be 
imposed in the interest of the protection of the public health and safety; 
and. 

(2) The findings and conclusions reached upon that evaluation have 
been (a) made publicly available in written form; and (b) brought 
specifically to the attention of the Com.mission with an accompanying 
reference to both the Licensing Board's supplemental initial decision and 
our decision today. It is further directed that, pursuant to 10 CFR 
2.1 05(b )(2), the notice of opportunity for hearing (if one is issued) set forth 
the manner in which a copy of that analysis may be obta~ned or examined. 

11 NRC at 36. 
We need not rehearse in detail here the reasons why this direction meets 

our several objectives; those reasons are amply developed in ALAB-577. See 
11 NRC at 31-35. For present purposes, it is enough to stres's anew that, if the 
staff conducts its preliminary evaluation of the' applicant's managerial 
capability at the very inception of the operating license review process (rather 
than much later as would otherwise be the case), the Gommisison will be able 
to resort to the product of that evaluation in deciding whether to order a 
hearing on its own initiat.ve. And that the Commission may find the staffs 
analysis to be helpful scarcely requires elaboration. Indeed, it is difficult to see 
how the Commission might reach an' informed conclusion respecting the 
public interest necessity for a hearing on the management capability issue 

. without having the benefit of the staffs expert judgemnt. 
B. We are told by the applicant that, notwithstanding its agreement "in 

principle" with the staffs challenge to the Licensing Board's condition, it 
elected not to contest the condition itself because it anticipated that a hearing 
at the operating license stage would be held in any event. Motion, p. 2, fn. 4. 
But, although not questioning our authority to issue the substitute directive, 
the applicant nonetheless finds it to be troublesome. Specifically, it objects to 
the issuance of the notice of opportunity for hearing on the operating license 
application being deferred until after the staffs preliminary evaluation on th~ . 
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management capability matter has been completed. Because, in its view, "this 
requirement may unnecessarily delay other unrelated activities necessary to 
obtaining" an operating license, the applicant proposes that we modify our 
instructions to the staff: 

such that the notice of opportunity for hearing would be published as soon. 
as practicable after the OL application is docketed as required by 
2.I05(a)(4). However, to accomplish the Appeal Board's objective, the 
notice of opportunity for hearing would state additionally (1) that the 
Staff had been instructed to perform an evaluation of Applicant's 
management capability; (2) that a notice will be published in the Federal 
Register upon completion of the Staffs evaluation; (3) that the notice will 
set forth th~ manner in which a copy of the Staffs evaluation may be 
obtained or examined; (4) that the public will then have an additional 
thirty days in which to petition to intervene and request a hearing in the 
Harris OL proceeding on the sole issue of Applicant's management 
capability and technical qualifications; and (5) that any petitioner already 
admitted as a party to the Harris OL proceeding, and who has not already 
established a contention on management capability, will then have thirty 
days in which to petition to expand his contentions to include a contention 
on Applicant's management capability or technical qualifications. 

Motion, pp. 3-4 (footnote omitted). " 
As the applicant sees it, this modification "will minimize the risk of delay 

in obtaining an "operating license without interfering with the objectives we 
sought to achieve in ALAB-577. In this connection, it emphasizes that the 
proviso would still enable the Commission and interested members of the 
public to abide the event of the publication of the staffs findings and 
conclusions before deciding whether to order or petition for a hearing on the 
management capability issue. Motion, p. 6.3 

I. Our initial difficulty with the proposed modification relates to the 
premise underlying the assertion that it is needed. It may well be, as the 
applicant insists, that there are good reasons ,why any adjudicatory 
proceeding on its operating license application for the Shearon Harris facility 
should be concluded before June 1983-when Unit 1 is now scheduled for 
initial core fuel loading. Motion, pp. 4-5. What is less clear, however, is that 
our direction to the staff might interfere with the achievement of that goal. 

According to the applicant, it recently informed the "staff that it intends to 
file the operating license application, including the Final Safety Analysis 

3 In ALAB-577, we noted the desirability of having the fruits of the stafrs early preliminary 
evaluation available not merely to the Commission but, as well, to the public for its use in 
determining whether to seek a hearing (should the Commission not order one). See 11 NRC at 33, 
34. 
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Report, in June of this year.4 If it does so, the staff justifiably could be 
expected, in the exercise of appropriate diligence, to comply with our present 
instructions in time to enable its issuance of the notice of opportunity for. 
hearing by early Fall at the latest. 

In this connection, as we expressly stated in ALAB-577, what is being 
required of the staff prior to issuance of that notice is but a preliminary 
evaluation based upon (1) the content of the operating license application and 
supporting documentation; and (2) any other pertinent information then at its 
disposal. See p. 235, supra. If the applicant properly discharges its own 
responsibilities in the matter,S the application and supporting documentation 
should provide the staff with all the information needed to make rapidly a 
tentative assessment of the sufficiency of what the applicant has done (and 
plans to do) to insure the requisite managerial and administrative controls to 
assure safe Shearon Harris operation. See 11 NRC at 34.6 Moreover, as also 
alluded to in ALAB-577, the staff will have immediately at hand the reports of 
the resident NRC inspectors assigned to the applicant's Brunswick facility. 
Ibid. These reports undoubtedly will allow an equally expeditious appraisal of 
the extent to which the applicant has overcome the management problems at 
that facility which gave rise to the Licensing Board's (and.our) concerns. In 
short, they will give the staff an i~sight into whether the applicant's 
management expectations for Shearon Harris are matched by its recent 
performance at Brunswick. 

2. The foregoing considerations to one side, the applicant's proposed 
modification suffers from at least one serious infirmity-an infirmity which, 
ironically, might bring about the very delay which the applicant wishes to 
avoid. If required to evaluate the applicant's management capability as a 
condition precedent to its issuance of the notice of opportunity for hearing, 
the staff will have a strong incentive to embark upon that task expeditiously. 
No equivalent incentive would exist, however, were the staff now to be given 
the green light to issue the notice promptly upon the docketing of the 
operating license application. True enough, the staff might nonetheless tum to 
the management capability matter with alacrity. But, then again, it might 
choose instead to assign it a relatively low priority. If the latter proved to be 

4 This representation is confirmed in the January 16, 1980 memorandum of NRC staff 
member Olan D. Parr, summarizing the discussion at a meeting between the staff and the 
applicant held on January 10, 1980 on the subject of the tendering of the application. A copy 
of that memorandum was appended to the applicant's motion. 

S If it does not, it will have little cause for complaint about potential delay. 

6 Even were there no requirement of an early preliminary staff evaluation, the applicant 
nonetheless would be well-advised to take considerable pains to establish that, the prior operating 
history at its bther plants notwithstanding, the Shearon Harris facility will be satisfactorily 
managed. 
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the case, the consequence could be that the opportunity provided by the 
applicant's proposal for the filing of new intervention petitions or expanded 
contentions (addressed to the management capability issue) would not arise 
until an adjudicatory proceeding convened to hear other issues was well 
underway. 

The mere possibility of a lengthy deferral of staff-and thus Commission 
and public-consideration of the management capability issue is cause 
enough not to adopt the applicant's proposal. As earlier noted (p. 234, supra), 
we·think that, given the applicant's prior operating history, it is essential that 
particular attention be accorded that issue in connection with the licensing of 
Shearon Harris operation. This is best accomplished by having it singled out 
for early staff examination-followed by a prompt report to the Commission 
and the public alike. If these measures ·are undertaken prior to-rather than 
conceivably long after-any adjudicatory proceeding is initiated, the danger 
that the issue might become sidetracked along the way is substantially 
diminished. 

The applicant's motion for modification of ALAB-577 is denied. 

It is so ORDERED. 

.FOR THE APPEAL BOARD 

C. Jean Bishop 
Secretary to the Appeal Board 
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Cite as 11 NRC 239 (1980) 

UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

ALAB·582 

. ATOMIC SAFETY AND LICENSING APPEAL BOARD 

Alan S. Rosenthal, Chairman 
Dr. John H. Buck 
Michael Co' Farrar 

In the Matter of Docket No. 50-466 

HOUSTON LIGHTING AND 
POWER COMPANY 

(Aliens Creek Nuclear 
Generating Station, 
Unit 1) February 22, 1980 

The Appeal Board affirms the Licensing. Board's denial of an untimely 
petition for leave to interVene in this construction permit proceeding. 

RULES OF PRACTICE: UNTIMELY INTERVENTION PETITIONS 

Untimely intervention petitions must be evaluated by a balancing of the 
five factors specified in 10 CFR 2.714(a)(1). 

RULES OF PRACTICE: UNTIMELY INTERVENTION PETITIONS 

Newly acquired standing is not sufficient of .itself to justify p~rmitting 
belated intervention. Carolina Power and Light Company (Shearon Harris 
Nuclear Power Plant, Units 1-4), ALAB-526, 9 NRC 122, 124 (1979). 

RULES OF PRACTICE: APPELLATE REVIEW 

By taking an appeal from a licensing board's denial of an intervention 
petition, a petitioner does not acquire the right to supplement the factual 
content of the petition ruled on by the licensing board. New assertions of fact 
which· could have been, but were not, either included in the petition or 
otherwise presented to the board below, are not entitled to consideration by 
the reviewing board in deciding the appeal. 
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RULES OF PRACTICE: STANDING TO INTERVENE 

An interest which is purely economic in character does not confer standing 
to intervene under the Atomic Energy Act; nor is threatened economic harm 
sufficient to invoke the National Environmental Policy Act unless that harm 
"will or may be occasioned by the impact that the Federal action under 
consideration would or might have upon the environment." Tennessee Valley 
Authority (Watts Bar Nuclear Plant, Units 1 and 2), ALAB-413, 5 NRC 1418, 
1420-21 (1977). 

RULES OF PRACTICE: STANDING TO INTERVENE 

Status as a ratepayer does not confer standing to intervene in Commission 
licensing proceedings. Portland General Electric Company (Pebble Springs 
Nuclear Plant, Units 1 and 2), CLI-76-27, 4 NRC 610, 614 (1976). 

Messrs. Jack R. Newman, Robert H. Culp and David 
B. Raskin, Washington, D.C., and Messrs. J. Gregory 
Copeland, C. Thomas Biddie, Jr., and Charles G. 
Thrash, Jr., Houston, Texas, for the applicant, Houston 
Lighting and Power Company. 
Mr. ~obert Alexander, Houston, Texas, appellant pro 
se. " 
Mr. Stephen M. Sohlnkl" for the Nuclear Regulatory 
Commission staff. 

DECISION 

1. We are here c<?nfronted with another appeal taken under 10 CFR 
2.714a from the denial of a petition for leave to intervene in this construction 
permit proceeding involving the Aliens Creek facility. See ALAB-574, II 
NRC 7, (January 10, 1980). The appellant now before us is Robert Alexander. 
His intervention petition, in the form of a one-page letter, was filed on 
October 18, 1979. Whether the applicable filing deadline is deemed to have 
been Octoberl1, 1978 Of, instead, July 18, 1979,1 the petition was untimely. 

1 The October 1978 deadline was established in an amended "Notice of Intervention 
Procedures," published on September 11, 1978. See 43 Fed. Reg. 40328. On June 18, 1979, the 
Licensing Board published a supplementary notice addressed to persons who had failed earlier to 
seek intervention because of certain restrictions in the 1978 notice. Any such person was given 
until July 18, 1979 to file a petition. See 44 Fed. Reg. 35062, discussed in ALAB-574, supra, 11 
NRC at 7. As will be seen, Mr. Alexander's inaction prior to October 1979 was not due to the 
restrictions in the 1978 notice. Thus, he likely is not entitled to the benefit of the provisions of the 
supplementary June 1979 notice. 
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Mr. Alexander explicitly conceded as much. In summary fashion, 
however, his petition addressed each of the five specific factors which, by 
virtue of 10 CFR 2.714(a), are to be considered by a licensing board in 
deciding whether to accept a late petition.2 More particularly, he asserted that: 

(I) My participation alone will safeguard my interests. I do not trust my 
interests with other parties. 
(2) I am a law-abiding teacher with the Houston Independent School 
District. I am expert at expressing myself on paper and orally. My 
participation will further enhance these proceedings due to my familiarity 
with the Davis-Bessie [sic] nuclear plant in Northwest Ohio. (Only as late 
as September have I taken up residence in Houston.) 
(3) I feel that without my participation, some (or not all) of my interests 
will be fully and accurately [sic] represented by the existing parties. I have 
a responsibility to my wife and future children to provide a safe 
environment for them. 
(4) I assure you that my participation will not broaden the basic issue. I 
will ask for no delays in the proceedings. 

In an order entered on November 20, 1979, the Licensing Board held that 
these averments were not enough to warrant acceptance of the late petition. 
With respect to Mr. Alexander's representation that he had just b~come a 
resident of Houston, the Board pointed to our ruling a year ago that "newly 
acquired standing [is not] sufficient, of. ,itself to justify permitting belated 
intervention." Carolina Power and Light Company (Shearon Harris Nuclear 
Power Plant, Units 1-4), ALAB-526, 9 NRC 122, 124 (1979). For this reason, 
the Board viewed the question to be "whether the four other factors set forth in 
Section 2.714(a) weigh sufficiently in petitioner's favor to overcome the 
absence of a satisfactory excuse for the lateness." Order, p. 2. But it -found 
itself ·"unable to assess these other factors because the petitioner has not 
particularized his interests in this proceeding." Ibid. Beyond that, it regarded 
Mr. Alexander's assertion that he is an articulate teacher possessing 
familiarity with the Davis-Besse. plant as, at least absent further detail, 
constituting an inadequate demonstration that he is equipped to make a 

. 2 Those factors are: 

(i) Good cause, if any, for failure to file on time. 
(ii) The availability of other. means whereby the petitioner's interest will be protected. 

(iii) The extent to which the petitioner's participation may reasonably be expected to assist 
in developing a sound record. I ,I • 

(iv) The extent to which the petitioner's interest will'b~ represented by existing parties. 
(v) The extent to which the petitioner's participation will broaden the issues or delay the· 

proceeding. 

241 



valuable contribution to the development of a sound record on either safety or 
environmental issues. Ibid. 

2. Before us, Mr. Alexander does not purport to contest the Licensing 
Board's conclusion that the papers filed with it were inadequate. Rather, in the 

. seeming belief that, by taking an appeal, he now enjoys the right to cure the 
"deficiencies of his initial filing and further clarify his need to iqtervene in 
these proceedings," Mr. Alexander has undertaken to supplement the factual 
content of his intervention petition. That belief is, of course, entirely 
mistaken. The Licensing Board's ruling on his intervention petition was 
necessarily based on the record before it. Consequently, we would scarcely be 
justified in overturning the ruling on the strength of new assertions of fact 
which could have been, but were not, either included in the petition or 

. otherwise presented to the Board below.3 
That consideration to one side, however, it is evident that the new 

assertions do not assist Mr. Alexander's cause. This is so whether our focus is 
upon what was said in his December 14, 1979 brief4 or, rather, upon the quite 
different representations found in a reply brief . filed (with our leaveS) on 
February 10, 1980. 

- a. In his December brief, Mr. Alexander told us that he resides 
approximately 26 miles from the Allens Creek site and that his "main interest 
in these proceedings is manifested by his plans for future investment of nearly 
$120,000 in [Houston] real estate by 1983"-an investment which, he claims, 
might be diminished in value over the course of time because of the nearby 
presence of a nuclear plant. But the mere possibility that he may at some 
future date acquire real estate in the Houston area provides too conjectural a 
reed upon which to base a tardy intervention endeavor.6 Moreover, it is now 
settled that an interest which is purely economic in character does not confer 
standing to intervene under the Atomic Energy Act; nor is threatened 
economic harm sufficient to invoke the National Environmental Policy Act 
unless (as is not alleged here) that harm "will or may be occasioned by the 
impact that the Federal action under consideration would or might have upon 
the environment." Tennessee Valley Authority (Watts Bar Nuclear Plant, 
Units 1 and 2), ALAB-413, 5 NRC 1418, 1420-21 (1977). 

The situation is not altered by Mr. Alexander's further averment in his 

3 See, in this connection, ALAB-574, supra, 11 NRC at 11, fn. 9. 
4 The representations in that brief were repeated verbatim in a supplemental brief filed on 

January 3, 1980. 
, But see fn. 9, infra. 

6 In this connection, it would appear that Mr. Alexander can adequately protect himself from 
economic injury by either (1) not purchasing property in the vicinity of the facility or (2) 
negotiating with prospective sellers on the basis of his hypothesis regarding the effect that the 
facility will have on property values. In short, he is not in the same position as one whose property 
was acquired before the proposal to build the Aliens Creek facility first surfaced. 
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brief that "[h]e dealt intimately with the impact the Davis-Besse (Ohio) plant 
had upon the' environment and particularly the economic conditions with 
regard to real estate values in that area surrounding the plant." Without far 
more specification than that, it is not possible to form any judgment upon the 
warrant for his insistence that "[t]his knowledgeability can'surely aid these 
proceedings." Among other things, there has been no explanation forthcom­
ing as to why any information he may have acquired respecting the economic 
impact of the Davis-Besse facility upon its surrounding area would be of 
relevance to the appraisal of another facility to be located in an entirely 
different section of the United States. In this connection, a number of owners 
of property in the Houston area have already been admitted to the proceeding 
as intervenors.7 Mr. Alexander assigns no good reason for assuming that 
those individ'uals are less well-informed than is he regarding the socio­
economic effects that the plant might have upon that area. We are left equally 
in the dark as to why those intervenors cannot adequately represent any 
cognizable interest which he may have in the preservation ~f local property 
values. (Mr. Alexander is, of course, free to offer his assistance to them.)8 

b. For its part, Mr. Alexander's recently-filed "reply" brief9 is devoid of 
any reference to his investment plans or to anything else which was stated in 
his earlier brief by way of a particularization of his claimed interest in the 
proceeding. Rather, in a sharp change of direction, the petitioner now 
identifies his principal interest as being the protection of the physical arid 
mental "well-being of himself and his family." He opines that"if the AlIens 

, 7 We understand that the intervention petitions of some 20 organizations and individuals have 
been granted and that still others await Licensing Board action. It is reasonable to suppose that a 
large majority of these petitioners have already or will eventually put forth at least one acceptable 
contention in the supplement to their petition required by 10 CFR 2.714(b). Accordingly, there 
are likely to be many more intervenor participants here than there have been in most other 
proceedings. 

8 We have not overlooked Mr. Alexander's additional new allegations in the December brief 
that the facility "will irreparably violate the natural aesthetics of the area" and give rise to 
"inordinate and unconstitutional electric rate hikes." Suffice it to say that no basis is given for the 
first of these claims, let alone a particularization as to how (living at a distance of 26 miles from the 
site) he would be adversely affected by the aesthetic impact of the facility. Insofar as the second 
claim is concerned, the Commission has squarely held that status as a ratepayer does not confer 
standing to intervene in its licensing proceedings. Portland General Electric Company (Pebble 
Sprmgs Nuclear Plant, Units I and 2), CLI-76-27,4NRC61O, 614(1976). Inanyevent, the record 
contains nothing to suggest that Mr. Alexander would be able to contribute significantly to the 
development of a sound record on either of these matters. 

9 In actuality, the brief does not consist of a reply to the briefs of the applicant and the staff. 
Rather, it can be fairly regarded only as a second supplemental brief (see fn. 4, supra). On January 
8, 1980, we explicitly denied Mr. Alexander's motion to file such a brief (although in the same 
order we granted him leave to respond to the briefs of his adversaries). That we have chosen to 
consider the content of what Mr. Alexander has just put before us should not be taken as tacit 
approval of his essentially unauthorized filing. 
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Creek facility is built, he and the other members of his family will live under a 
"constant shadow of uncertainty" respecting the safety of plant operation. 
And, he insists, only his "participation in this proceeding can insure that those 
doubts are thoroughly espoused." 

The obvious difficulty with this markedly different approach is that Mr. 
Alexander has offered nothing beyond his bare assertion which might lead us 
to believe that he would be able to make a significant contribution to the 
development of an evidentiary record on one or more safety issues. Nor has he 
endeavored to explain-as he must do to support his inexcusably late 
petition-why his concerns re·garding safe plant operation differ in any 
material respect from those of the numerous other residents of the area who 
have already been admitted to the proceeding as intervenors. Needless to say, 
there is no reason ·why it should be presumed that those individuals are any 
less interested in-and thus are any less inclined to raise-the questions which 
Mr. Alexander maintains he alone might be expected to pursue. 

In sum, even accepting at face value everything that Mr. Alexander has 
sought to inject into the record for the first time on the appeal, we are 
constrain'ed to conclude that his demonstration on the five factors listed in 
Section 2.714(a) falls far short of what would be required to overturn the 
denial of his untimely petition,lo Accordingly, the Licensing. Board's 
November 20, 1979 order must be, and hereby is, affirmed. 

It is so ORDERED. 

FOR THE APPEAL BOARD 

t. Jean Bishop 
Secretary to the Appeal Board 

10 While it may be that Mr. Alexander's participation would not broaden the issues or occasion 
delay, that factor is not dispositive. Gulf States Utilities Company (River Bend Station, Units I 
and 2), ALAB444, 6 NRC 760, 798 (1977). In this instance, it cannot overcome the extreme 
weakness of the showing made on the other factors. 
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Dr. Forrest J. Remick 
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COMMONWEAL TH 
EDISON COMPANY 

(FOL Nos. DPR-39 & DPR-48) 
(Proposed Amendment 

to Permit Storage 
Pool Modification) 

(Zion Station, 
Units 1 and 2) February 14, 1980 

The Licensing Board authorizes the issuance of an appropriate operating 
license amendment with certain conditions, authorizing the replacement of 
spent fuel storage racks at the facility. . 

TECHNICAL ISSUES DISCUSSED: Expansion and operation of spent 
fuel pool; corrosion and materials surveillance program. 

Appearances 

Michael I. Miller, Esq., Philip Steptoe, Esq., and Alan 
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INITIAL DECISION 

I PRELIMINARY STATEMENT 

1. The Commonwealth Edison Company (Applicant) has applied to the 
Nuclear Regulatory Commission for permission to install new storage racks 
in the spent fuel pool at the Zion, Illinois, Nuclear Generating Station. The 
proposed new storage ,racks in the spent fuel pool would increase the pool's 
storage capacity from 868 to 2112 fuel assemblies. 

2. On April 13, 1978, the Applicant formally requested the issuance of a 
license amendment. Notice of the proposed amendment was published in the 
Federal Register on July 18, 1978, 43 Federal Register 30938. The State of 
Illinois (Intervenor) filed a timely petition, for leave to intervene in these 
proceedings and requested a public hearing on the application be held. 

3. A Special Prehearing Conference was held on November 20 and 21, 
1978, at Waukegan, Illinois for the' purposes of ruling on Intervenor's 
standing to intervene as a party in the proceedings and determining whether 
certain of Intervenor's contentions met the legal requirements of the Nuclear 
Regulatory Commission's Rules of Practice. Limited appearance statements 
were taken at that time. 

4. On January 19, 1979, the Board admitted the State of Illinois as an 
intervening party and ruled upon the admissibility of certain of Intervenor's 
contentions. 1 

1 Order Following Prehearing Conference dated January 19, 1979. 
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5. Subsequently, Motions for Summary Disposition were filed by 
Applicant and the Nuclear Regulatory Commission Staff (Staff). Certain of 
Intervenor's contentions were summarily dismissed on the grounds that no 
genuine issues of material fact existed as to thosecontentions.2 

6., An evidentiary hearing was held in Zion, Illinois from June 11 through 
June 15, 1979 and from June 20 through June 22,1979, at which time evidence 
was presented by the parties with respect to the remaining controverted 
contentions and Board questions. During these hearings all interested 
members of the public who wished to make limited appearance statements 
were heard. 

7. Shortly after the submission of Proposed Findings of Fact and 
Conclusions of Law by the parties, the Board was apprised .by a Board 
Notification entitled "Pipe Cracks in Stagnant Borated Water Systems at 
PWRs" dated August 14, 1979, and IE Bulletin 79-17 that the use of type 304 
stainless steel raised possible problems under the conditions found in the Zion 
spent fuel pool. This information caused the Board to reopen the record on its 
own volition to receive evidence regarding the safety of the proposed fuel 
storage racks to be used in the Zion spent fuel pool. Affidavits by experts were 
submitted by the parties. That evidence was considered in arriving at this 
Initial Decision.3 

II FINDINGS OF FACT 

A. Environmental Impact Appraisal 

1. Adequacy 

Contention 2(a) states: 
The State of Illinois contends that approval of the proposed license 
amendment would be a major action of the Commission significantly 
affecting the quality of the human environment in Illinois. The 
National Environmental Policy Act of 1969, as amended, requires 
the Commission to submit an environmental impact statement with 
respect to the proposed license amendment: 

The Staff performed an environmental eval~ation of the prop~sed 
modification pursuant to the National Environmental Policy Act of 1969, as 
amended (NEP A). The Environmental Impact Appraisal (EIA) was issued 
March 29, 1979.4 The EIA describes and evaluates the Zion facility, its need· 

2 Order dated May 1, 1979; Order dated June 4, 1979. 
3 Board's Memorandum and Order dated September 14, 1979. 

4 Staff Ex. 1 B. 
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for increased spent fuel storage capacity, environmental impacts of the 
proposed modification, environmental impact of postulated accidents, 
alternatives for spent fuel storage, and cost-benefit balance of the proposed 
modification as compared to alternatives. Under the heading, "Basis and 
Conclusion for Not Preparing an Environmental Impact Statement",S the 
EIA states: . 

We have reviewed this proposed facility modification relative to the 
requirement set forth in 10 CFR Part 51 and the Council on Environmen­
tal Quality's Guidelines, 40 CFR 1500.6, and have applied, balanced, and 
weighed the five factors specified by the Nuclear Regulatory Commission 
in 40 Federal Register 42801. We have determined that the proposed 
license amendment will not significantly affect the quality of the human 
environment and that there will be no significant environmental impact 
attributable to the proposed action other than that which has already been 
predicted and described in the Commission's Final Environmental 
Statement for the facility dated December 1972. Therefore, the Commis­
sion [sic] has found that an Environmental Impact Statement need not be 
prepared and that, pursuant to 10 CFR 5 1.5 (c), the issuance ofa negative 
declaration to this effect is appropriate. 

The conclusions set forth in the EIA were supported by Staff's and 
Applicant's witnesses: 

(1) The proposed modification will not require any additional com­
mitments of land, since it will alter only the spent fuel storage racks in 
the existing spent fuel pool. 6 

(2) There will be no significant change in plant water consumption or use 
as a result of the proposed modification;7 

(3) The potential offsite radiological environmental impact associated 
with expansion of the spent fuel storage capacity will be environmen­

. tally insignificant8 either to the atmosphere9 or to receiving waters. to 

(4) The additional solid radioactive waste resulting. from the proposed 
modification would result from increased loading on the pool 
purification system 11 and from disposal of the present spent fuel pool 
racks.12 The present filtration demineralization system is capable of 

SId. at § 10.0. 
61d. at § 5.1; Testimony of Tom R. Tramm (Tramm) at p. 3 following Tr. 564. 
7 Staff Ex. I B, § 5.2; Tramm at pp. 4-5. 
8 Staff Ex. IB, § 5.3.1. 
9Id., § 5.3.2; Tr. 885, 1060, 1065. 

10 Staff Ex. I B, § 5.3.4. 
11 ld., § 5.3.3; Tr. 592, 776. 
12 Staff Ex. IB, § 5.3.3; Tramm at p. 5. 
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handling the increased 10ading.13 The total amount of waste shipped 
from the plant will be increased by about 2 percent (as averaged over 
the lifetime of the plants) and will have no significant environmental 
impact. 14 

(5) The proposed modification will not result in any significant increase in 
radiation doses received in onsite occupational exposure;IS it should 

. add less than 1 percent to the total annual occupational radiation 
exposure burden at the facility.16 

(6) There will be no change in the chemical or biocidal effluents from the 
plant as a result of the proposed modification. 17 

(7) The proposed modification will not result in any significant increase in 
the plant thermal discharge, since the increased thermal discharge 
would be less than 0.04 percent of the estimated total thermal 
discharge to Lake Michigan. 18 

·(8) No environmental impact on the community is expected to result from 
the fuel rack conversion itself or from subsequent operation of the 
pool with increased amounts of spent fue1. 19 
The Staff and Applicant testified in regard to Contention 2(a). The 

Intervenor did not present any direct testimony regarding this contention. 

2. Proper Issuance 

Intervenor raised questions relating to the timing of the decision to 
issue an EIA rather than an Environmental Impact Statement (EIS)20 arid to 
the similarity of the EIA for Zion to those for other spent fuel pool 
·modifications,21 such as Salem.22 Consequently, Intervenor questioned the 
adequacy, independence, and site-specificity of the assessment of the 
environmental impacts of the proposed modification.23 The Board requested 
that the Staff substantiate that the EIA was performed after specific 
examination of plant design arid in consideration of conditions unique to Zion 
Station, including its location and possible impact on the environment and the 
human health of the surrounding area.24 Staffs response was that the full 

13 Staff Ex. 1 B. § 5.3.3. 
141d. 
15 Staff Ex. lB. § 5.3.5; Testimony of George J. Pliml (Pliml) at p. 5 following Tr. 677. 
16 Staff Ex. lB. § 5.3.5. 
17 ld., § 5.3.8; Tramm at p. 6. 
18 Staff Ex. IB, § 5.3.8; Tramm at p. 4. 
19 Staff Ex. IB, § 5.3.9; Tramm at p. 6. 
20 Tr. 612-614. 
21 Tr. 629-641. 
22 Public·Service Company of New Jersey, Docket No. 50-272. 
2l Tr. 623, 629. 
24 Tr. 576-577 . 
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range o~potential site-specific' environmental impacts for the construction 
and co~tinued operation of Zion was considered in the Staffs Final 
Environmental Statement (FES), issued December 1972, and that in the 
environmental review pertaining to the proposed modification, the Staff 
. evaluated whether the modification would result in potential for increasing 
impacts previously evaluated in the FES.2S The Staff explained similarities in 
language of the EIA's for Zion and Salem by noting that the Staffs witness 
was project manager responsible for both rerackings,26 ·and that relevant 
portions of both documents discuss generic issues applicable to all fuel pool 
modifications regardless of location.27 

The Board notes that the timing of the decision that an EIS was not 
necessary and the marked similarity of the EIA at hand to the EIA's for similar 
facilities raised serious doubts as to the credibility of the EIA for the Zion 
facility. Resolution of these doubts required extensive questioning of the Staff 
witness by Intervenor and by the Board. 

However, based on examination of the EIA itself in conjunction with 
evidence presented by Staffs and Applicant's witnesses at the evidentiary 
hearing, the Board finds that the proposed modification will not significantly 
,increase the environmental impact of the Zion facility. Accordingly, the 
proposed action is not a major action of the Commission significantly 
affecting the quality of the human environment. Thus, no environmental 
impact statement is required, and the EIA satisfies the requirements set forth 
in 10 CFR 51.5 and 10 CFR 51.7. 

B. Nuclear Regulatory Commission's "Notice of Intent" 

Intervenor's Contention 2(b) states: 

Approval of the amendment request would' be contrary to the NRC' 
policy position on spent fuel storage which prohibits non-emergency 
licensing of any existing storage facility prior to the adoption of an 
official long term policy regarding the permanent storage of spent fuel. 
See "Intent to Prepare Generic Environmental Impact Statement of 
Handling and Storage of Spent Light Water Power Reactor Fuel", 40 
Fed. Reg. 42801, Septemb~r 16, 1975 . 

. (1) There is no emergency need to rerack as the existing storage pool 
contains more space than is necessary to accommodate full core 

. discharge, 
(2) The existing pool is able to accommodate normal refueling 

25 Tr. 609-610. 
26 Tr. 611, 629-641. 
27 Tr. 637. 
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discharges until 1981; therefore, failure to grant the application at 
this time poses no threat of imminent shutdown of the facility. 

Contention 2(b) cites the Nuclear Regulatory Commission'S, "Notice of 
Intent to Prepare Generic Environmental Impact Statement on Handling and 
Storage of Spent Light Water Power Reactor Fuel" (hereinafter "Notice of 
Intent"). At the time of the evidentiary hearing, the generic environmental 
impact statement (GElS) had only been issued in draft form.28 

In its Notice of Intent, the Commission specifically noted that in the 
interim period, i.e., prior to issuance of the GElS, a licensing action intended . 
to ameliorate a possible shortage of spent fuel storage capacity could proceed, 
provided it was accompanied by an EIA (10 CFR § 51.5(c» or EIS (10 CFR§ 
51.5(a» tai1o~ed to the facts of the case. In each such licensing action, it is 
incumbent on the Board to apply, weigh, and balance five factors, i.e.: (1) the 
likelihood that each individual licensing action of this type would have a 
utility that is independent of the utility of other licensing actions of this type; 
(2) the likelihood that taki~g any particular licensing action of this type during 
the time frame under consideration would not constitute a commitment of 
resources that would tend to significantly foreclose the alternatives available 
. with respect to any other individual licensing action of this type; (3) the 
likelihood that any environmental impacts associated with any individual 

,licensing action of this type would be such that they could adequately be 
'addressed within the context ot the individual license application without 
overlooking any cumulative environmental impacts; (4) the likelihood that 
any technical issues that m'ay arise in the 'course of a review of an indivudual 
license application can be resolved within that context; and (5) the likelihood 
that deferral or severe restriction on licensing actions of this type would result 
in substantial harm to the public interest. 

The EIA examined each of the five factors. With respect to the first factor, 
Staff, Applicant, and Intervenor agree that the proposed licensing action has 
independent utility. in that it will allow Zion Station to continue operating 
beyond 1983, when lack of spent fuel storage space would otherwise force the 
Station to shut down until the proposed federal storage facility for spent fuel is 
in operation.29 Upon cross-examination,. Staffs witness estimated the 
availability of some type of federal storage facility by 1986,30 but noted that 

28 NUREG-0404, March 1978. The final generic environmental impact statement has now been 
issued. NUREG-0575, "Final Generic Impact Statement on Handling and Storage of Spent Light 
Water Power Reactor Fuel", August 1979. Even though the GElS has been issued, the Board is 
proceeding on the basis that Commission policy stated in the Notice of Intent is applicable until 
modified by the Commission. 

29 Staff Ex. lB, § 8.4.1; Intervenor's Proposed Findings in regard to Applicant Proposed 
Finding 38. 

39 Tr. 690, 692. 
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while the Administration has proposed legi~lation to authorize the govern­
ment to contract for or to build such facilities, such legislation has not yet been 
approved.3l In further support of the utility of the proposed action, the 
proposed modification will provide the Applicant with flexibility, even if an 
offsite facility becomes available in that it will allow accommodation of a full 
core should it be desirable for operational reasons to offload,32 and it will 
allow more efficient scheduling of spent fuel shipments to the spent fuel 
repository, since after opening of the repository it will require some time for 
complete transfer of spent fuel from the various reactors in the country)3 

In regard to the second factor, the proposed action will not constitute a 
significant commitment of material resources (such as steel, aluminum, 
boron, and carbide).34 It will not foreclose similar licensing actions at other 
nuclear power plants, nor will it commit in any manner the NRC to again 
authorize additional expansion of storage capacity at Zion in 1992, at which 
time the proposed storage racks will be full if no spent fuel is shipped offsite in 
the interim.3s 

Based on evidence from the StafP6 which was not challenged by the 
Intervenor, there is no indication of any cumulative environmental impacts. 
which have been overlooked in addressing the potential environmental 
impacts associated with this specific licensing action. 

With regard to the fourth factor, the Staff witnesses indicate that they have 
responded to all technical issues concerning health, safety, and the environ­
ment which arose during their review of the proposed license amendment, and 
that these issues are addressed in the EIA and the Safety Evaluation.37 The 
Intervenor stated that the technical issues have not been resolved and as 
examples pointed to the various technical contentions at issue in the hearing. 
Further, the Board on its own motion asked the parties to address certain 

. technic~l issues which were not explicitly dealt with in the Staffs EIA and 
Safety Evaluation. In addition, the Board subsequently reopened· the record 
to receive evidence regarding the safety of the proposed fuel storage racks to 
be used in the spent fuel poo1.38 

The Board interprets the question raised by the fourth factor to be whether 
there are technical issues in this individual licensing proceeding which remain 
unresolved. The Board finds that there are no technical issues which have 

31 Tr. 693. 
32 Tr. 691. 
33 Tr. 694-695. 
34 Staff Ex. IB, § 8.3.2; Tramm at p. 7. 
35 Staff Ex. IB, § 8.4.2. 
36 [d .• § 8.4.3. 
37 Staff Ex. lA and IB. 
38 Board Memorandu~ and Order, ~eptember 14, 1979. 
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arisen during the review ofthis license amendment application which have not 
been resolved within the context of this proceeding. 

In regard to the fifth factor, deferral or severe restriction of this licensing 
action would result in substantial harm to the public interest. Without such 
action, evidence indicates that the Zion Station will lose full core discharge 
capability in 1981, followed by certain shutdown in' 1983. After 1981, there 
would be a possibility of shutdown at any time due to lack of space in the spent 
fuel pool to accommodate offload of a full core.39 Shutdown would harm the 
public interest in that Applicant's ability to meet electrical energy needs could 
be adversely affected, or the energy needs might have to be met by plants 
which have greater environmental impact or which are less economical to 
operate.40 

In regard to urgency to implement the proposed modification, Applicant 
testified that while there is no emergency need to install absorber racks at Zion 
by fa111979 (the next scheduled refueling outage),41 replacement of the spent 
fuel racks should proceed as soon as possible to minimize occupational 
exposure, since the less spent fuel in the pool at the time of reracking, the less 
time and labor will be required to. effect the change. However, any additional 
occupational exposure incurred by delaying reracking until after fall 1979 
would still be well within limits set forth in 10 CFR Part 20.42 The Board finds, 
accordingly, that while deferral of the spent fuel pool modification will not 
cause occupational exposure to exceed limits, it will be in the public interest to 
keep exposure to a minimum by reracking as soon as feasible consistent with 
implementation of adequate quality assurance programs and reracking 
procedures. 

C. Need or Continued Operation of Zion Station 

Contention 2(c) states: 

Should it be necessary to shut down the Zion facility, pending the 
development of an alternate, away from reactor facility, the Applicant 
has not shown that the community currently being served by Zion would 
be adversely affected economically or by experiencing loss of electricity. 

(l) The Applicant has not explored the possibility of meeting current 
demand by increased use of under-utilized fossil-fueled plants 
serving the Edison system. 

39 Staff Ex. 2B, § 2.0; Testimony of Gary G. Zech (Zech) on Contention 2(b) at p. 2 following 
Tr.607. 

40 Staff Ex. lB, § 8.4.5; Zech at pp. 2-3; Pliml at p. 6. 
41 Pliml at p. 6. 
42 Pliml at p. 6. 
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(2) The Applicant has not considered curtailing the output from Zion in 
conjunction with a conservation program and coordinated rate 
structure which would reduce the demand for electricity in the area 
served by Zion. 

Applicant and Staff submitted testimony in regard to Contention 2(C).43 
Shutdown of Zion units in the early 1980's could adversely affect Applicant's 
ability to meet electrical energy needs and could force operation of other 
plants which are less economical to operate, with resulting increased costs 
which would be borne by customers. Applicant estimated an average cost of 
$441,00044 per day with both Zion units out of operation4S or $178,000 per day 
with one unit out of operation. 46 Staff~ witness estimated an average cost of 
$240,000 per day with both units out of operation.47 Staff also estimated 
replacement energy costs of $3.6 million per month if Zion were operated at 
half load, a measure assumed to reduce generation of spent fuel by a factor of 
two and thus extend available storage capacity of the spent fuel pool to late 
1986.48 Differences in Staffs and Applicant's estimates of costs were' 
attributed to differences in assu~ptions related to two factors, i.(!., source of 
replacement power and capacity factor. Staff assumed a much greater reliance 
on cheaper high-sulfur coal burning units49 although Staffs witness admitted' 

. that use of high-sulfur coal might not be permitted due to environmental 
considerations.so In regard to capacity factor, Staffs estimate of 58 percent 
was based on nuclear power plants in general, rather than on actual capacity 
factors (67 percent) experienced at Zion Station in the pasftwo years. Because 
of the' conservative assumptions used by the Staff, Staffs witness noted· that 
actual replacement costs would exceed his estimate.S! 

Applicant's calculations are based on comparison of cost of fuel used in 
. generating electricity at Zion Station with equivalent fuel-related costs for 
other nuclear, coal, and oil-fired generating units (primarily within the 
Commonwealth Edison System) which would be required to replace Zion's 
output.S2 

( 
43 testimony of Roland Kraatz (Kraatz) following Tr. 815; Testimony of Argil L. Toalston 

(Toalston) following Tr. 846. . 
4 .. Expressed in constant 1978 dollars; does not assume any inflation rate or escalation rate in 

replacement power costs. Tr. 836-837. 
4' Kraatz at p. 2. 
46 At the hearings Kraatz testified that this cost would be $262,000 per day (Tr. 832); however. 

by affidavit dated July 9,1979, he stated that his testimony was in error and supplied the lower 
estimate given above. 

47 Toalston at p. 2. 
48 Staff Ex. IB, § 7.6; Tr. 843, 847·848. 
49 Tr. 849, 871. 
'0 Tr. 864·865. 
" Tr. 850. 
52 Kraatz, Att~chment A. 
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Applicant also estimated that the portion of Zion's output which would be 
replaced by oil-fired generating units would require burning approximately 
850,000 gallons of oil per day (300 million gallons per year).S3 

Applicant's witness further noted adverse effects on reliability of electric 
supply should the Zion units become unavailable in the early 1980's in that the 
estimated peak load reserve levels during the period 1982 to 1985 would be, 
during most years, substantially lower than the already somewhat low reserve 
criterion of 14 percent: 

1982 2.3% 
1983 10.1% 
1984 17.1% 
1985 12.1%S455 

In regard to effect of energy conservation practices on need for power, 
Applicant encourages energy conservation through customer information 
programs and through time-or-day rates for large industrial customers, and 
an experimental time-of-day rate program is underway for residential 
customers.S6 However, such measures h~ve only a small effect on operation of 
the Station since it is operated in a baseload manner.S7 

On cross-examinati'on, Applicant's witness admitted that Applicant has 
never sent out energy conservation information with customers' electric 
bills,s8 and he authenticated a condensed summary of Applicant's rates which 
indicates that the 'rates charged to commercial, industrial, governmental, and 
school customers reflect a "declining block rate structure", i.e., the greater the 
amount of electricity such customers use, the lower the cost per kilowatt hour 
they pay.59 With regard to energy conservation, Staff witness testified that, 
since a nuclear unit serves the base load rather than peak load p0!1ion of the 
load cycle, a reduction in energy demand would not affect demand upon a 
nuclear unit. If conservation measures tend to shift the peak load from the 
peak to the base, the existing nuclear unit becomes even more important. At . 
the same time, if base load is reduced, additional energy generation will 
likewise be delayed or reduced so that the result is effectively the same.60 

The Board finds that the proposed action, in itself, will not significa~t1y 

53 Kraatz, p; 4; Tr. 815, 837. 
54 Tr. 812; Kraatz, Attachment B. 
5S Based on projection of increased peak load demand at an annual rate of 4-1/2 percent. Tr. 

820,838. 
S6 Kraatz at p. 4. 
57 Kraatz at pp. 4-5. . 
!i8 Tr. 822. 
59 Intervenor's Ex. 4; Tr. 826-829, 830-831. 
60 Tr. 862-863. 
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affect the human or other environment,61 and therefore, no consideration of 
alternatives is required.62 However, were such consideration required, the 
Board' finds the preponderance of the evidence to substantiate need for 
continued operation of the Zion Station unit at least through the 1980's in 
view of the uncertainty in construction schedules for other generating units in . 
the Commonwealth Edison System.63 

D. Accidents 

1. Drop of Heavy Objects. 

Contention 2(f) states: 

There has been insufficient development of credible accident 
scenarios.' For example: 

(1) there is insufficient documentation to establish the methods by 
which the Applicant will positvely prevent the movement of heavy 
objects, such as shipping casks or empty fuel racks, over the pool 
during modification; thus, accidental droppings of such heavy 
objects, which could lead to unacceptable damage to spent fuel or 
the pool liner and consequent release of radionuclides, has not been 
precluded. 

(2) there is insufficient information regarding the methods by which 
accidental damage to stored spent fuel assemblies will be prevented 
during the installation of the new poisoned spent fuel storage racks. 

In order to prevent damage to spent fuel assemblies stored in the pool, 
procedures will be utilized such that neither the old racks being removed nor 
the new absorber racks which are being placed in the pool will be carried over 

. the spent fuel. 64 

The rack replacement operations will be supervised by fuel handling 
foremen, who have a limited senior reactor operator's license.65 At least one of 
the fuel handling foremen will be present at all times. They will direct the 
activities of the fuel handlers, who will receive refresher training before each 
semi-annual refueling outage. In addition, prior to the proposed rack 
replacement, they will review the procedures, the lifting rig, and the 

61 See Conclusions of Law, infra, paragraph 
62 Portlaml General Electric Company (Trojan Nuclear Plant), ALAB-531, 9 NRC 263 (1979). 
63 Kraatz at p. 3. 
64 Testimony of John P. Leider, Jr., (Leider) at pp. 3-4 following Tr. 758; NRC Staff 

Testimony on Contention 2(0(2) at pp. 1-2 following Tr. 1960. 
65 Tr. 1888 .. 
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techniques to be used, and they will conduct a test lift using the main crane and 
the lifting frame attached to a new rack.66 

Assurance that racks will not be lifted over stored spent fuel during the 
proposed rack replacement operation will be provided during much of the 
rack movement by crane interlocks which prevent loads moving over the pool. 
During those portions of the rack replacement which must involve movement 
over the pool with the interlocks bypassed, written procedures will be in effect 
to prevent movement of the racks over the stored spent fuel. The interlock is 
bypassed through use of a key which is in the possession of the senior licensed 
fuel handling foreman. Administrative controls will be required during 
portions of the rack replacement which involve movement of the racks over 
the pool because of the difficulty of devising mechanical interlocks to restrict 

. crane movement when a number of directional coordinates are involved. The 
administrative controls on rack movement will be set forth in written 
procedures and enforced by the crane operator, under the direct supervision 
of a licensed fuel handling foreman. The written. procedures' for rack 
installation are being developed at Zion Station and have not yet been 
finalized. 67 . 

A spent fuel shipping cask will not be carried over the pool during the 
proposed rack replacement operation. Such casks will not be involved in the 
proposed modification. Furthermore, there are no casks in the plant, and 
there are no plans to bring casks into the plant.68 By letter dated April 8, 1976 
the Applicant made a commitment to notify the NRC in advance should it 
become necessary to handle heavy loads in the vicinity of the spent fuel storage 
pool. 69 In addition, the Staff intends to issue a technical specification which 
will not allow the handling of any loads of greater weight than a single fuel 
assembly plus the spent fuel handling tool over stored spent fuel. The technical 
specification will not allow the movement of a shipping cask or an empty fuel 
rack over the stored spent fuel during the proposed rack replacement. This 
technical specification will be included in' any licensing amendment issued to 
permit the proposed rack replacement.7o 

The consequences of hypothetical drop accidents related to the proposed 
rack replacement were considered. These include the drop of a rack onto the 
pool floor, the drop of a fuel assembly onto a storage rack during the transfer 
of the stored fuel from the old racks to the new racks, and the drop of one fuel 
assembly being transferred onto another stored fuel assembly. 

66 Leider at p. 3. 
67 Tr. 1890-1891, 1896-1897, 1913. 
68 Leider at p. 2; Tr. 1903. 
69 Tr. 1980-1981. 
70 Staff Ex. lA (SER), §2.3; Tr. 1963, 1965, 1971. 
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The drop of a rack onto the pool floor will not result in major damage to 
the pool structure allowing gross leakage.7 ! Although this drop accident was 
not specifically analyzed, during the original plant design and safety review it 
was determined-that the drop of a much heavier shipping cask into the pool 
would not result in through-the-slab cracking and gross leakage.72 It is 

. credible that such a drop could tear the stainless steel pool liner . 73 Beneath the 
liner a network of channels is embedded in the surface of the concrete pool 
structure which would collect the water draining through. such a tear. The 
water collected in this manner is piped through six 1-1/2" pipes through the 
concrete walls ofthe pool to a collection tank for processing as liquid radwaste 
and recycle in the plant.· It is anticipated that pool water would not escape 
through the concrete structure of the pool to the outside environment. At the 
maximum drainage rate through these pipes a minimum of 23 hours would be 
available either to repair the liner or to add makeup water. Temporary 
measures can be taken to reduce the leak rate.74 Damage to the liner which 
might result from the drop of a fuel cask would be within the makeup 
capability of the various water sources that exist at the plant and would 
envelope the damage which might result from the drop of a rack.75 

The consequences of a drop of a single fuel assembly onto one of the new 
storage racks was analyzed.76 The assembly was hypothesized to drop from a 
height of 24 inches, which is the maximum height at which such an assembly 
can be transported over stored fuel. 77 The criterion used was that no structural 
part of the rack which is required to maintain K-effective less than 0.95 should 
be stressed beyond the elastic limit. The part of the rack which could be 
damaged will not contain neutron absorber material. Therefore, no increase 
in K-effective should occur as a result of this accident.7s The deformation at 
the top of the fuel rack resulting from such an accident could temporarily 
hinder the withdrawal of a fuel assembly stored in the tube at the tilne. 
However, the tubes are made of light material, which could be straightened so 
that the assembly could be removed.79 

71 Testi~ony of Tom R. Tramm (Tramm) at pp. 9-10 following Tr. 564; Tr. 1920-1981; 
Testimony of Gary G. Zech (Zech) on Co·ntention 2(f)(1) at p. 2 following Tr. 1958. 

72 Tr. 1966-1967. 
73 Tr. 1903, 1970. 
74 Tramm at pp. 10-11; Tr. 1911-1912. 
7S Tr. 1980-1981; The sources of makeup water at the Zion Station are discussed infra, in 

response to Board Question 4, pp. 84-86. 
76 Testimony of Quazi Anwar Hossain (Hossain) following Tr. 1700; Applicant's Ex. 4 

(Licensing Report), §§3.4, 3.5, and 3.4.4. 
77 Hossain, Attachment B. . 
78 Tr. 1713-1717. 
79 Tr. 1717-1718. 
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The consequences of a fuel assembly dropping directly on top of another 
fuel assembly from a height of 2-1/2 feet were also analyzed. No damage to 
any of the fuel rods in either assembly should occur as a result of such a drop.80 

During the review at the operating license stage, the design basis fuel 
handling accident considered was the drop of a spent fuel assembly onto the 
spent fuel pool floor and the breaking of all the fuel rods in the assembly. The 
analysis of the postulated accident is documented in Section 14.2.1 of the Zion 
Final Safety Analysis Report (FSAR), where it is indicated that the plant's 
safety and clean-up systems are adequate to keep the consequences of this 
occurrence to within 10 CFR Part 100 limits.81 

The additional handling required to shift stored fuel assemblies from the 
old racks to the new racks will increase the probability of a fual assembly 
drop.82 The reracking will necessitate about 400 extra fuel moves, which 
would add less than 1 percent tq the total number of fuel moves anticipated 
during the plant's lifetime. The consequences of a fuel assembly drop will not 
be increased by the proposed reracking.83 Further, the consequences would be 
less than the consequences of dropping a fuel assembly freshly removed from 
the reactor during refueling, which was the assumption used for the design 
basis fuel handling accident. 84 

There are four loads lighter than a fuel assembly which are handled over 
stored fuel. These are the spent fuel handling tool, the burnable poison tool, 
the rod cluster control changing fixture; and the thimble plug. Although 
lighter than a single fuel assembly, these four loads could develop greater 
kinetic energy because of greater potential drop heights. Accordingly, the 
Staff intends to issue a technical specification change which will require that 
none of these loads be transported at a height greater than two feet over the 
storage racks.8s 

The Board finds that the Applicant and the Staff have provided sufficient 
information with respect to the methods, procedures, and technical 
specifications which will be utilized to prevent accidental damage to stored 
spent fuel assemblies or the spent fuel pool liner during the installation of new 
spent fuel storage racks. Therefore, the Board finds that the risks associated 
with accidental damage to the stored spent fuel or to the pool or its liner 
during the proposed modification are such that the modifications can be 
conducted without jeopardizing public health or safety. 

80 Tr. 1964-1965, 1982-1983. 
81 Tramm at pp. 25-27; Hossain at p. 3; NRC Staff Testimony on Contention 2(0(2) by John J. 

Zudans (Zudans) at p. 3 following Tr. 1960; SER §2.3. 
82 Tramm at p. 27; Zudans at p. 3. 
83 Leider at p. 8; Tramm at p. 27. 

84 Zudans at p. 3. 
8' SER, § 2.3. 
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2. Pool Boiling. 

Contention 2(g). states: 

The Applicant's discussion of spent fuel boiling is inadequate in that (I) 
there is no consideration given to the possibility that the pool might 
boil, and (2) there is no discussion of possible damage to fuel cladding 
or of the consequent release of radionuclides under such conditions; 
therefore, there is no assurance that public health and safety will not be 
endangered. 

In addition, the heat removal capacity ofthe spent fuel pool cooling 
system has not been shown to be adequate to support the expanded 
pool capacity. 

The Zion Station. spent fuel pool cooling system has two cooling trains, 
each of which consists of a pump, a heat exchanger, piping, and associated 
valves and instrumentation. The spent fuel pool cooling system is itself cooled 
by the Zion Station component cooling system, which includes five pumps, 
three heat exchangers and associated piping and valves. The component 
cooling system transfers the heat load from the spent fuel pool and other 
station heat sources (primarily the residual heat removal systems, which cool 

. the reactor cores after shutdown) to the service water system, which 
discharges the heat into Lake Michigan.86 The details of these cooling systems 
are set forth in Sections 9.3,9.4, and 9.S of the FSAR and the accompanying 
FSAR charts.87 

The Applicant analyzed the spent fuel pool cooling system and concluded 
that either of the two spent fuel pool cooling system trains is sufficient by itself 
to prevent the SFP water from boiling, even with 2112 spent fuel assemblies 
stored in the pool, which is the maximum capacity covered by the 
application.88 This conclusion is based on thermohydraulic analyses in which 
a proprietary computer code named POOLHTwas used to calculate bulk fuel 
pool water temperature as a function of heat input from spent fuel, heat 
rejection through the pool cooling systems, pool water mass and time:89 This 
showed that for the worst case considered the maximum temperature reached 
is 1800 F.90 

The worst case assumptions were that an entire core of spent fuel (193 
assemblies from one unit) is discharged ten days following the completion of a 
normal one-third core refueling discharge from the other unit. nis was 

86 Tramm at pp. 12-13. 
87 Applicant's Exs. 3 and 7. 
88 Tramm at p. 12. 
89 Tramm, Appendices F and G; Licensing Report, §3.6. 

• 90 Tramm at p. 18, and Figure 3-22 of Appendix G. 
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assumed to occur at a time when only one heat exchanger was operating.91 In 
its Order dated May I, 1979, the Board inquired whether the fuel pool will 
reach boiling temperature under such circumstances where the full core 
discharge from one Zion unit follows the core refueling discharge from the 
other Zion unit by ten days or less. The Applicant's witness testified that 
considering. an existing Zion technical specification requiring that fuel 
transfers not begin until 100 hours following reactor shutdown, it is not likely 

. that a full core discharge could be accomplished in less than ten days following 
completion of a refueling discharge. However, the Applicant is willing to 
accept a technical specification restricting fuel movements during core 
unloading through the imposition of a ten day minimum time for completion 
of full core discharge.92 Both Staff and Applicant indicated that there is no 
safety reason which would compel the Applicant to move fuel more quickly 
from the reactor into the spent fuel pool. However, there may be an economic 
penalty associated with such a delay.93 

A calculation of natural circulation flow rates within the pool was 
performed also to determine thermal loads on the proposed absorber racks 
and the potential for localized boiling. The maximum increase in water 
temperature as a result of natural circulation flow up through a fuel assembly 
in a storage tube was found to be 32.4°F.94 These calculations employ a 
proprietary code named CIRCUS in which the peak power spent fuel 
assembly is assumed to be stored in the middle of the pool in an east-west row 
of average power spent fuel assemblies. Water flow in this row of fuel 
assemblies is assumed to follow a path from the top of the pool, down the side 
of the pool (in the 9-inch gaps between the proposed new absorber racks and 
the east and west sides of the pool), through the 7-inch high flow area. 
underneath the racks, through the 5-inch hole in the bottom of the fuel storage 
tubes, and .uP through the stored spent fuel assemblies to the top of the pool. 
This model gives an upper bound for increase in water temperature within the 
storage tubes, because it ignores flow from the north and south sides of the 
pool and flow between the racks. Further, the major resistance to flow of 
cooling water occurs within the stored fuel assemblies themselves. For 
purposes of the calculations this resistance was maximized by assuming that 
the fuel assemblies are stored with control rods present. This is not usually 
done at Zion except in the case of a full core discharge.9s 

91 Tramm at p. 18. 
92 Tramm at p. 19. 
93 Tramm at pp. 17-19; Tr. 1508-1510; Tr. 1674-1676. 
94 License Report at p. 3-51; Tr. 17~3-1754 . 

. 9S Licensing Report at p. 3-51; Tr. 1475, 1748-1750, 1754-1757, 1771, 1931. 
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The performance of the spent fuel pool cooling system is related to the 
other heat loads which are tranferred by the component cooling system in that 
such performance is a function of the temperature of the component cooling 
system water. Postulated plant upset conditions such as a loss of coolant 
accident ("LOCA") could increase the temperatures in the component cooling 
system and therefore possibly cause a temporary reduction in spent fuel pool 
cooling.96 Neither POOLHT· nor CIRCUS is modeled to calculate the 
temperature of the component cooling system during a LOCA. Instead the 
Applicant made allowance for such conditions in its calculations in its choice 
of the component cooling water temperature.97 

The assumption was made that the temperature of the component cooling 
system water at the inlet to the spent fuel pool heat exchangers was 80° F. On 

. cross~xamination, Applicant's witness admitted that the corresponding 
temperature in the FSAR is 95°F. The witness defended this choice by 
observing that the 95° F temperature assumed in the FSAR is derived from a 
water temperature in Lake Michigan of 80° F which is conservatively high. 
The use of 80° F component cooling water assumed a lake water temperature 
of 70° F. The records oflakewater temperature in the Zion Final Environmen­
tal Statement, Appendix D, indicate that this lower temperature is conser­
vative, in that the maximum recorded . average monthly lakewater 
temperature at Waukegan is 63° F in August. In contrast, refuelings normally 
take place in the spring and fall of the year when lakewater temperatures are 
less. If a value of 90° F for the component cooling water temperature had been 
used, the pool temperatures would have been about 15° F higher.98 

Using its own analytical methods, the Staff performed calculations of 
spent fuel pool cooling capacity. Their calculations involved a hypothetical 
situation similar to the worst case assumed by the Applicant in which a full 
core with a full inventory of fission products is offloaded, filling the last of the 
2112 spaces in the pool ten days after the thirtieth refueling. The maximum 
possible heat load in the spent fuel pool under such circumstances is calculated 
to be 51 x 106 Btu/hr. If one of the spent fuel pool cooling trains is not 
operative, the outlet water temperature would rise to about 1700 F. Based on 
these calculations the Staff concluded that the present cooling capacity for the 
Zion spent fuel pool is adequate for the proposed modification.99 

Intervenor's testimony indicated that boiling could occur in the spent fuel 
pool under two circumstances. The' first circumstance would be if there were 
no cooling of the water in the spent fuel pool. According to the witness this 

96 Tramm at p. 29;.Tr. 1460-1461. 

97 Tr. 1464, 1466. 
98 Tr. 1454-1455, 1459-1460: 1496-1500. 

99 NRC Staff Testimony on Contention 2(g) by Richard M. Lobel, Jack N. Donohewand 
Edward Lantz (LObel, Donohew and Lantz) at pp. 7-9 following Tr. 1632/ 
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could occur if the component cooling system became overloaded under 
reactor accident conditions. The second way boiling could occur would be 
under heat load conditions similar to those analyzed by the Applicant and" the 
Staff, in which a full core discharge follows completion of a normal refueling 
discharge by ten days or less and only one spent fuel heat exchanger is 
operative. In this case it was predicted localized boiling could take place. loo 

The accident conditions referred to in Intervenor's testimony involved a 
scenario in which it becomes necessary to cool down both Zion reactors 
simultaneously using the residual heat removal system. Under such cir­
cumstances, he calculated that the total heat load on the component cooling 
system, taking into account the maximum heat load produced by the spent 
fuel pool during the 33rd refueling discharge, would exceed the design heat 
transfer capability of the component cooling system heat" exchangers given in 
the FSAR.lol However on cross-examination the witness admitted that he had 
overestimated the total heat load bn the component cooling system. Further, 
that in using the design heat transfer capability given in the FSAR he had 
underestimated the maximum heat removal capability of the component 
cooling system, which could be much greater. 102 The witness could not 
hypothesize any circumstances under which the Applicant would not be able 
to maintain cooling on one reactor unit through the steam and power 
conversion system. Therefore he indicated that the heat load from at least one 
reactor unit would not have to be put on the component cooling system under 
such circumstances. 103 104 The witness also conceded that even if the 

100 Direct Testimony of Marvin Resnikoff (Resnikoff) at pp. 1,4-10 following Tr. 1528. 
101 Resnikoff at pp. 6-8. 
102 Tr. 1543-44, 1546-47, 1575-76. 
10] Tr. 1539-41. 
104 The witness observed that this answer requires an assumption that given a design basis 

LOCA at one unit at Zion, personn"el could operate the second unit. The Board takes notice of 
General Design Criteria numbers 5 and )9 of 10 CFR Part 50 Appendix A which state: 

" " 

Criterion 5-Sharing of structures, systems, and components. Structures, systems, and 
components important to safety shall not be shared among nuclear power units unless it can be 
shown that such sharing will not significantly impair their ability to perform their safety 
functions, including, in the event of an accident in one unit, an orderly shutdown and cooldown 
of the remaining units. 

Criterion 19-Control room. A control room shall be provided from which actions can be 
taken to operate the nuclear power unit safely under normal conditions and to maintain it in a 
safe "condition under accident conditions, including loss-of-coolant accidents. Adequate 
radiation protection shall be provided to permit access and occupancy of the control room under 
accident conditions without pers~mnel receiving radiation exposures in excess of 5 rem whole 
body, or its equivalent to any part of the body, for the duration of the accident. 

Equipment at appropriate locations outside the control room shall be provided (1) with a 
design capability for prompt hot shutdown of the reactor, including necess~ry instrumentation 
and controls to maintain the unit in a safe condition during hot shutdown, and (2) with a potential 
capability for subsequent cold shutdown of the reactor through the use of suiable procedures. 
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component cooling system were subjected to the extreme heat loads described 
in his testimony, this would not cause a malfunction of the component cooling 
system. He agreed that it would require more than a single failure to cause the 
component cooling system to cease to function. lOS 

Intervenors's witness estimated that the bulk SFP water temperature 
would rise to 142.5°F in the event of a full core discharge following a normal 
refueling discharge by ten days with one heat exchanger operative. However, 
he further postulated that the 5-inch hole at the bottom of a storage tube 
which normally allows entrance of cooling water, could become blocked. 
Under such circumstances, he predicted that localized boiling could occur.I06 
On cross-examination, he explained that the hole at the bottom of a tube 
could become blocked if for example a shoe fell in the pool. However, eve~ if 
this occurred he indicated that the resulting localized boiling would not boil 
off enough water to expose the top of the stored fuel assemblies. He indicated 
that he would not be concerned about damage to the particular fuel assembly 
from such localized boiling. I07 

In its May 1, 1979 Order denying motions for summary disposition, the 
Board directed the parties to address whether the Zion spent fuel pool cooling 
system and the component cooling system meet the single failure criterion as 
defined in 10 CFR Part 50, Appendix A. The component cooling system does 

,meet the single failure criterion. lOB However, the spent fuel poo1.cooling 
system does not meet the criterion. A single failure of the pipe which returns 
water to the pool from the spent fuel pool cooling system could result i~ a loss 
of spent fuel pool cooling ability.I09 The Staff testified that the single failure 
criterion is not applicable to the spent fuel pool cooling system. IIO The 
Applicant indicated that the Zion spent fuel pool meets the applicable gen~ral 
design criterion in 10 CFR Part 50 Appendix A, which does not incorporate 
the single failure criterion. III 112 

105 Tr. 1548-1549. 
106 Resnikoff at pp. 9-10; Tr. 1550-1551 
107 Tr. 1552-1554. 
108 Tramm at p. 20, Tr. 1495-1496, 1510-1513, 1676, 1955-1956. 
109 Tr. 1514, 1676 .. 
110 Tr. 1654. 
III Tr. 1494-1495. 
112 Applicant's witness indicated that the applicable criterion is General Design Criterion 61, 

"Fuel Storage and Handling and Radioactivity Control," which states: 

The fuel storage and handling, radioactive waste, and other systems which may contain 
radioactivity shall be designed to assure adequate safety under normal and postulated 
accident conditions. These systems shall be designed (1) with a capability to permit 
appropriate periodic inspection and testing of components important to safety, (2) with 
suitable ~hielding for radiation protection, (3) with appropriate containment, 

(Continued on next page) 
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Nevertheless, a single failure of the inlet pipe which returns water from the 
spent fuel pool cooling system to the pool is a credible event. 113 There is 

, testimony in the record of the consequences of such an event. 
Once cooling capability is lost, the Applicant estimates that it would take 

at least 8.2 hours to boil, assuming the pool were initially at 150°F, which is in 
excess of the normal pool temperature. 114 The Staffs estimate is about 8 
hours, starting from 125° F (11°F per hour). Intervenor's witness estimated 
6.3 to 12.9 hours starting from 150°F, which is in the same range as the 
Applicant's and Staffs estimate. llS 

Applicant's witness testified that before boiling would occur the Applicant 
would have sufficient time to fix a broken cooling system or to add makeup 
cooling water which would drive d~wn the temperature of the spent fuel 
pool.I16 117 The Staff testified that there would be sufficient time before boiling 
commenced to establish a flow of makeup water to the pool equal to the 
maximum p.ossible boiloff rate. llS Intervenor's witness agreed that the 
question of boiling is negated if a continuing source of readily available 
makeup water for the Zion spent fuel pool is guaranteed. He also agreed that 
the sources of makeup water at Zion Station would be adequate, but only if it 
would be possible to deliver the water to the pool under all circumstances. For 
this reason, he suggested that the makeup water systems be fully automated so 
that human intervention is unnecessary.119 

The pumps and heat exchangers of the spent fuel pool cooling system and 
the controls to the makeup water supply are located in a room in the fuel 
building which has walls and ceiling of concrete. Such equipment and controls 
are accessible under any circumstances (even if one of the reactors should 
experience a LOCA) through a railroad trackway entrance to the fuel 
building, and this could be done without going past the spent fue) ·poo1.120 

In its May 1, 1979 Order, the Board asked the parties to address, if boiling 
occurs, the possible effect on the integrity o~ the cladding on fuel which has 
been stored for a long period of time. There currently is no basis to expect that 

(Continued/rom previous page) 
confinement, and filtering systems, (4) with a residual heat removal capability having 
reliability and testability that reflects the importance to safety of decay heat and other 
residual heat removal, and (5) to prevent significant reduction in fuel storage coolant 
inventory under accident conditions." Tr. 1495. 

1\3 Tr. 1514, 1677. 
114 Tramm at pp. 20-21. 
lIS Resnikoff at p. 2. 
116 Tramm at pp. 21-23. 
117 The sources of makeup water at Zion Station are described in more detail in response to 

Board Question 4, pp. 84-86. 
Jt8 Lobel, Donohew, and Lantz at pp. 8-9. 

119 Tr. 1556-60, 1570. 
120 Tr. 1559-60, 1485-86, 1500-01, 1688-89, 1859-63. 
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aged fuel will be jeopardized by boiling conditions in the spent fuel pool.121 
Further, leakage of radioactivity from a stored spent fuel assembly during 
spent fuel pool boiling would not be significantly different from that observed 
during normal pool operation. 122 Intervenor submitted no testimony dealing 
with the effect of boiling on stored spent fuel in conditions where the stored 
fuel is not exposed to the air.t 23 

If boiling were to occur some non-volatile radioactivity normally present 
in the pool water could be entrained in water droplets in the air above the pool. 
These droplets would condense out on surfaces in the fuel building or 
ventilation ducts or be removed by the building filtration system. After boiling 
commenced access to the pool area would have to be controlled to maintain 
exposures as lows ,as reasonably achievable, but people could still enter the 
pool area. 124 

Conditions of high humidity caused by pool boiling, if continued for very 
long, could disable the prefilters and HEPA filters in the building filtration 
system. However, boiling would not need to be allowed to continue for such a . 
le,ngth of time. Further, the Applicant could replace the filters even during 
conditions of high radioactivity within the fuel building. Accordingly, 
changes to the fuel building filtration system are not required to account for 
the possibility that the pool might boil. I2s 

Boiling in the spent fuel pool would have a negligible effect on the .pool 
liner. Further, a rise in pool temperature to boiling and continued boiling for a 
period of up to 5 to 7 days would not affect the 'design behavior or structural 
integrity of the concrete in the spent fuel pool.126 

Boiling should have no effect on the neutron absorbing material (Boral) 
present in the proposed storage racks. Boiling would tend to increase the 
concentration of boric acid in the pool water, since the water would boil away 
but the boric acid would remain.127 These higher concentrations of boric acid' 
could be continued for a period of at least two we'eks before they would have· 
an effect on corrosion of the metals within the storage tubes.128 

Intervenor's witness discussed an accident which might follow if the water 
in the spent fuel pool were allowed to boil away. uncovering the stored spent 
fuel assemblies. According to his calculations, if no makeup water were 
added, the tops of the spent fuel racks would be uncovered in a period of 2.9 to 

( 

121 Testimony of A. Burtron Johnson, Jr. (Johnson) atp. 10 following Tr. 1057. 
122 Lobel, Donohew, and Lantz at pp. 4-7. 
123 Tr. 1526. . 
124 Lobel, Donohew, and Lantz at p. 6; Tr. 1485-86, 1651-52. 

J2j Tr. 1678-82. 
126 Tr. 1880-83, 1885. 
127 Tr. 1664, 1683-84. 
128 Tr. 1324-27. 

266 



5.9 days following initiation of boiling. The witness testified that after being 
uncovered the spent fuel assemblies would heat up rapidly, and above 920°C 
an exothermic metal-water reaction would take place producing large 
amounts of heat and hydrogen gas. He indicated that the hydrogen liberated 
by this reaction could subsequently explode, which might lead to a: major 
release of radioactivity from the spent fuel building. Because of the large 
inventory of radioactive materials in the spent fuel pool, he stated that such an 
accident would be much more severe than a reactor melt-down accident. 129 In 
support of his thesis that exposure to air of stored spent fuel could lead to a 
serious accident, the witness cited a report by Sandia Laboratories,130 a copy 
of which had been served on all parties by the Staff. 

Neither the Applicant nor the Staff has performed calculations relating to 
the possible heat up of spent fuel following exposure to air orthe radiological 
consequences of such an event. Both take the position that such a loss of water 
accident at Zion Station is not credible. 131 

The Board finds that the Intervenor has not presented a sufficiently 
probable sequence of events by which boiling in the spent fuel pool could lead 
to a loss of water accident of the kind described in the Sandia Report or in 
testimony of its witness. Even according to the witness there would be a 
minimum of three to six days to add water to the pool to prevent this 
occurrence, and the witness concedes the supplies of makeup water at the 
Station are adequate for this purpose. Although he has raised a question 
whether human intervention to add makeup water would be possible under all 
circumstances, the Applicant and the Staff have testified, without contradic­
tion on this record, that such intervention would always be possible. There is 
no reasonable basis for the witness's speCUlation that such an accident might 
be allowed to occur through neglect. Further, his concern that during a war or 
other period of social disruption the Applicant might "simply turn off the 
cooling system -and walk away" from the generating station is without 
basis. In 133 

129 Resnikoff at pp. 2-4, 11-19. 
130 NUREG/CR"()649, "Spent Fuel Heatup Following Loss of Water During Storage," A. S. 

Benjamin, el al .• March 1979. 
131 Tr. 1486-1487, 1654-1656. 
\32 Tr. 1561-62. 
133 The Board takes notice of 10 CFR Part 50, Section 103, which states, in part: 

50.103 Suspension and operation in war or national ~mergency. (a) Whenever Congress 
declares that a state of war or national emergency exists, the Commission ... may, 

(3) ·Order the operation of any licensed facility. 
(4) Order entry into any plant or facility in order to recapture special nuclear material 

or to operate the facility ..... 
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The Board finds that the heat removal capacity ofthe Zion spent fuel pool 
cooling system and related cooling systems is adequate to support the 
expanded pool capacity. The Board finds that the analysis of possible spent 
fuel pool water boiling is adequate. The Board also finds that if boiling should 
occur in the spent fuel pool, there should be no damage to fuel cladding and no 
significant increase in the release of radionuclides. The Board finds that there 
are sufficient sources of makeup water and adequate access to such sources to 
ensure that the public health and safety is not endangered by boiling in the 
spent fuel pool. 134 The Board finds no basis in the record to require a technical 
specification which would restrict fuel movement during core unloading by 
imposing a ten-day minimum time on the completion of full core discharge. 

E. Corrosion 

Contentions 2(e)(3) and (4) state: 

The amendment request and supporting documentation do nO.t ade­
quately discuss monitoring procedures. In the light of the proposed 
modification and long term storage of nuclear spent fuel the Applicant 
should clarify the following: 

(3) Methods for detecting the loss of neutron absorber material and! or 
swelling of stainless steel tubes in storage racks. 

(4) Details of a corrosion test program to monitor performance of 
materials used in the construction of the racks. 

Contention 2(h) states: 

The amendment request and supporting documentation have not 
analyzed the long term (including storage during the opera.ting lifetime 
of the reactor) electrolytic corrosion effects of using dissimilar alloys for 
the pool liners, pipes, storage racks, and storage rack bases, such as the 
galvanic corrosion between unanodized aluminum as is used in Brooks 
and Perkins storage racks, and the stainless steel pool liner. 

Contention 2(i) states: 

The Applicant has not discussed whether the proposed modification and 

134 Although Contention 2(g) and Intervenor's testimony dealt only with loss of water accidents 
in the spent fuel pool caused by boiling, such accidents could be hypothesized to occur through 
other means. Accordingly, the Board on its own motion directed the Applicant and the Staff to 
summarize the design and! or engineered safeguards at the Zion spent fuel pool which decrease the 
likelihood of severe pool drainage accidents. The Board's findings with respect to these safeguards 
are found on page 86 below. 
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long-term storage may cause the following effects on the stored fuel: 
accelerated corrosion, micro-structural changes,' alterations in 
mechanical properties, stress corrosion, cracking, intergranular corro­
sion, and hydrogen absorption and precipitation by the zirconium 
alloys. 

Contention 20) states: 

The amendment request and supporting documentation do not give 
sufficient data to fully assess the durability and performance of the 
Boral-stainless steel tubes which form the spent fuel storage racks: 
(1) there is inadequate analysis of the corrosion rate of the tubes. 
(2) there is no calculation of the effect of water chemistry on the Boral 

within the stainless ·steel. . 
(3) there is no mention of the possible swelling of Boral within the 

stainless steel tubes, a condition which could affect, among other 
things, removal of fuel assemblies from the racks. 

Contention 2(k) states: 

The amendment request and supporting documentation do not consider 
possible degeneration of the Boral density due either to generic defects or to 
mechanical failure which would diminish the effectiveness of Bora! as neutron 
absorber, thus leading to criticality in the spent fuel pool. 

The proposed storage racks consist of a welded array of rectangulflr 
stainless steel tubes into which the spent fuel assemblies will be inserted. 
Within each stainless steel tube are four neutron-absorbing Boral sheets, one 
on each side. On each side of each tube, near the top, is a 1/ 4-inch vent hole 
which penetrates the inside stainless steel wall and which will allow spent fuel 
pool water to enter the tube and come in contact with the Boral material. 13S 

Boral is a product manufactured by Brooks and Perkins, Inc. which consists 
of boron carbide (B4C) particles embedded in a matrix of commercially pure 
(1100) aluminum fonned into a plate and clad with 1100 aluminum on both 
sides. 136 

The materials exposed to water in the spent fuel pool are stainless steel in 
the pool liner, in the spent fuel assemblies and in the storage racks; Zircaloy 
and Inconel in the spent fuel assemblies; and Boral in the storage racks. Of 
these ,dissimilar materials, the stainless steel, Inconel, and Zircaloy have 
nearly identical electrolytic potential and therefore can be coupled without 
significant electrolytic or galvanic effects .• There is a major difference in 

135 Applicant's Proprietary Ex. 6. . 
136 Testimony of J. E. Draley (Draley) at p. 3 following Tr. 1290; Tr. 1261-1263. 
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electric potential between aluminum and stainless steel and therefore galvanic 
corrosion will occur between the aluminum cladding in the Boral and the 
stainless steel tubes which encapsulate the Boral. However, the stainless steel 
pool liner will not be affected by interaction with the Boral.I37 There appears 
to be no basis to expect that the Boral contained in the stainless steel tubes will 
contribute to degradation of the fuel assembly materials or the pool liner . This 
is true whether or not the racks are vented, because under the conditions and 
conductivities in the Zion spent fuel pool, galvanic corrosion requires direct 
contact. 138 

Some galvanic corrosion between the Boral sheets and the stainless steel 
tubes within which they are enclosed will take place. Because stainless steel is 
electrochemically more noble than the aluminum and Boral sheets, such 
galvanic corrosion will not affect the stainless steel tubes, nor does it threaten 
the structural integrity of the racks. 139 Some pitting.of the edges of the Boral 
plate and perhaps the 1100 aluminum cladding which forms the outside layer 
of the BoraI.where the electrical contact with the stainless steel tube is good 
can be expected. In neith.er ofthese two locations is the attack expected to be 
great enough to lead to serious loss of the neutron absorbing boron in the 
Boral or to cause corrosion product swelling of the Boral which would 
interfere with free movement of the spent fuel stored in t~e racks. The reason 
for this is that the corrosion will be self-limiting due to the formation of an 
insulating oxide film over the growing pit. 140 

During an in camera session, Intervenor raised questions about several 
proprietary reports describing galvanic corrosion experiments conducted by 
Brooks and Perkins, Inc., the manufacturer of Boral, and by Battelle­
Columbus Laboratories for Brooks and Perkins.t41 These reports were 
provided by the Applicant to Intervenor during discovery. The Brooks and 
Perkins report contains a conclusion that maintaining a significant oxygen 
concentration in the water surrounding the Boral could lead to unacceptable 
corrosion behavior. Presumably on the basis of this research the Applicant 
changed its rack design so that the vent holes through the stainless steel tubes 
are located only at the top of the tubes, rather than at the top and the bottom. 
This limits the access of fresh oxygen-bearing pool water to the inside of the 
tubes. Applicant's witness testified that he did not agree with the Brooks and 
Perkins report that maintaining oxygen saturatio~ would lead to results that 
would be unacceptable. However, he .had no objection to the closing of the 

137 NRC Staff Testimony on Contentions 2(e)(3), 2(e)(4), 2(h), 2(i), 2(g), and 2(k) by Frank M. 
Almeter and Edward Lantz (Almeter and Lantz) at pp. 3-9 following Tr. 1141. 

. 138 Johnson at p. 6; Draley at p. 9; Tr·. 1099, 1118, 1129-30. 
139 Draley at pp. 5-7; Almeter and Lantz at pp. 6-9; Johnson at p. 6. 
140 Draley at pp. 5-6; Tr. 1142-1144. 
141 Intervenor's In Camera Exs. I and 2. 
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vents at the bottom of the tubes. The Battelle-Columbus report reflects 
experiments in which a high rate of galvanic attack of Boral in a concentrated 
boric acid solution was observed. The Applicant's witness testified that this 
experiment did not influence his testimony very strongly because the boric 
acid solution involved in the experiment was quite a bit more aggressive than 
the conditions in the Zion spent fuel pool. Therefore, the results in the 
Battelle-Columbus report do not apply to ·the Zion spent fuel poo1,142 

Anodizing the aluminum cladding of the Boral pro bably would not reduce 
the amount of corrosion over the 40-year lifetime of the racks. The use of 
unanodized, rather than anodized, aluminum would lead to accelerated 
corrosion of the Boral during the first five days after the racks are first 
immersed in the poolwater until a protective aluminum oxide layer is built up. 
At that point the accelerated corrosion will be over, and thereafter, there will 
be no significant corrosion.14l 

Significant amounts of neutron-absorbing boron will not be lost from the 
Boral by corrosion. This is because the boron carbide(B4C) particles are inert 
to the pool water environment and galvanic corrosion and remain embedded 
in any aluminum corrosion product. The amount of this corrosion product 
which flakes away will be very small. l44 

There has been no evidence of pool-stored commercial water reactor fuel 
degradation to date from visual inspections, radiation monitoring of spent 
fuel pools, and detailed examinations of selected fuel rods. Unfortunately, 
visual inspections and radiation monitoring detect only advanced stages of 
cladding degradation. However, theoretical assessments conducted by an 
Applicant witness and by others have fa.iled to identify a mechanism which is 
regarded as a substantial threat to fuel cladding integrity in pool storage. The 
witness testified that there is sufficient basis at this time to proceed with long 
term storage of spent fuel. However, he noted that surveillance should 
continue to be provided for the spent fuel over whatever time period the spent 
fuel will be stored.143 
.' Accelerated corrosion, micro-structural changes, alterations in 
mechanical properties, stress corrosion cracking, intergranular corrosion, 
and zirconium hydriding are not expected to occur to the extent that they 
would affect the fuel during storage up to 40 years. The corrosion rate of type 
304 stainless steel, the type used in the fuel storage tubes, is expected to be 
negligible.146 

Swelling of unvented storage rack tubes, not involving the swelling of 

142 Tr. In Camera 1342-1343, 1345-1349. 
143 Tr. 1202-1203, 1239-1240, 1250, 1319. 
1« Draley at pp. 7-9; Almeter and Lantz at pp. 7-8; Tr. 1250-52, 1358. 
14' Johnson at p. 10 and at pp. 167 and 171 of Attachment B; Tr. 1072-77, 1113-15, 1117. 
146 Draley at pp. 2-3, 10; Almeter and Lantz at pp. 8-12. 
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Boral, occurred at Monticello last year. This swelling is believed to have been 
caused by the accumulation of entrapped gas between the Boral and the 
stainless steel tube. The gas was a mixture of the air originally in the tube and 
hydrogen which may have been produced as a corrosion product when water 
leaked into the unvented Monticello tubes. This kind of swelling should not 
occur at Zion due to the use of vented racks which will allow gas to escape. 147 

There are two processes which could lead to swelling of the Boral within 
the stainless steel tubes. First, if the Boral is porous, water could permeate into 
the core material. It would then be possible for the water to react with the 
aluminum at some internal place to produce hydrogen gas in quantities 
sufficient to expand the Boral forming an internal blister. This type of swelling 
should be self-limiting, since expansion of the blister should deform the piece 
enough to allow release of hydrogen pressure. Some swelling of this type has 
occurred in tests conducted by Exxon Nuclear Company, but the Boral 
samples used were not of the type of material used in the Zion racks. The 
Exxon samples differed in that they contained quantities of finer mesh boron 
carbide particles and areas of imperfect bonding within the Boral between the 
aluminum cladding and the B4C/aluminum matrix. This type of swelling 
should not occur in the Zion racks where there will be good quality control. 148 

The second type of Boral swelling which might occur would be related to 
local corrosion or pitting which might be induced by galvanic interaction 
between the aluminum in the Boral and the stainless steel tubes where the two 
plates are pressed together. The solid corrosion product has a greater volume 
than that of the metal, and local swelling could result. Using the density of the 
predominant aluminum corrosion product, Bayerite, the corrosion product 
could occupy a volume some 3.2 times that of the aluminum from which it is 
formed. Even if a Boral plate in a Zion storage tube corroded all the way 
through (cladding and core materia}), the maximum swelling produced by the 
corrosion product was calculated to be 0.234 inch, an amount which would 
not interfere with the movement of fuel within storage tubes. 149 

Mechanical failure which might cause the Boral to fragment or break.is 
not likely in view of the record of Boral products and in view of the record of 
the Boral cladding alloy, 1100 aluminum. Further, if mechanical defects 
should occur, the stainless steel tubing would keep the Boral largely in 
position. In addition, the Boral plates are not load-bearing elements of the 
racks. Only the mechanical strength of the stainless steel is relied on in the 
design of the racks, and the strength of this material will not significantly 
deteriorate over the life of the racks. The only other effect which could 

147 Draley at p. 13; Almeter and Lantz at pp. 12·13. 
148 Draley at pp. 11·12; Almeter and Lantz at p. 13; Tr. 1222·26. 
149 Draley at pp. 12·13; Tr. 1316-18. 
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possibly diminish Boral density in the spent fuel pool is radiation. However, 
the low levels of neutron flux in the pool will have no significant effect on the 
Boral in 40 years of full time use. 150 

The surveillance program that the Applicant will use to ensure that 
unexpected damage to the Boral is not occurring will utilize eighteen small 
vented stainless steel coupons containing Boral specimens which will be stored 
in the pool. These coupons will be removed periodically, opened, and 
examined for corrosion damage. In addition, two full-size storage tubes will 
be exposed in the pool near stored fuel so as to reproduce the radiation 
condition as well as exposure to the pool water. These tubes will be examined 
periodically for visual signs of swelling and will be opened and examined for 
loss of boron if examination of the small coupons indicates a boron-IO 
content in the enclosed Boral specimen below 0.02gm/cm2. 

This surveillance program should adequately detect indications of 
corrosion damage involving possible loss of neutron absorber or swelling or 
other damage to the tubes in time to take necessary remedial action for the 
storage tubes in the pool. Corrosion reactions should be sufficiently slow that 
any damage that occurs will not endanger the safe and effective operation of 
the pool.l5I 

On cross-examination by Intervenor, Applicant's witness testified that if 
the boron-} 0 content in the coupons fell below 0.02gm/ cm2 and the full length 
tube specimens also showed some damage, it would he possible, as a general 
matter, to remove spent fuel from the storage racks and inspect the tu bes in the 
racks. There presently are no plans to monitor the generation of gas or 
corrosion products within the tubes being used to store fuel. He testified that 
in view of the Applicant's proposed surveillance program, this is .not 
necessary. Similarly, there are no plans to measure the size of any corrosion 
products that might flake off within the tubes, or to monitor any 
accumulation of crud or corrosion products around the vent holes in the 
tubes. The witness stated that because the density of the corrosion product is 
greater than that of pool water, there is no force of which he is aware which 
would make them rise to go to the hole. m 

In response to further questioning by Intervenor, Applicant's witness 
reaffirmed that the small coupons and full length tubes used as samples in the 
surveillance program will simulate the behavior ,?f the tubes in the racks 
adequately to be safe in the identification of any unexpected swelling or 
problem that occurs. Further, he testified that it is unnecessary to conduct 
more frequent examination of these samples than the present plan calls for; 
however, the present schedule could be changed if the Applicant elected to do 

150 Almcter and Lantz at pp. 15-16; Draley at pp. 13·14. 
m Draley at pp. 8·9 and at Attachment 5; Almetcr and Lantz at pp. 2·3 . 
• 52 Draley at pp. 1307·1310; Tr. 1357·1359. 
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. so. The Applicant has made a commitment to institute the surveillance 
program at the time it places the racks in the pool, although a delay of a few 
weeks would not be an undue risk of any kind.m 

IntervenQr's witness questioned the Applicant's surveillance program 
. because there are a small number of coupons to be used and because they may 
not be truly representative of the tubes to be used in the storage racks, due to 
the difference in size and because they may not necessarily be mounted in the 
worst-case environment. However, the witness indicated that at the time he 
prepared his written testimony that he was not aware of the fact that the 
Applicant's corrosion surveillance plan included the use of full length fuel 

. storage tubes. The witness stated that specific acceptance criteria should be 
established in advance for jUdging the results of any tests performed on the 
samples. Nevertheless, he agreed that by observing corrosion, the Applicant 
would be a long way toward determining whether or not the ultimate 

. criterion, that is, the neutron absorbing capability of 'the Boral, is being 
maintained. IH 

Subsequent to the completion of the evidentiary hearing in this matter, the 
parties were served by the Staff with copies of a Board Notification-Pipe 
Cracks in Stagnant Borated Water Systems at PWRs. The Board Notification 
was dated August 14, 1979 and was signed by Darrell G. Eisenhut, Acting 
Director of the Division of Operating Reactors. . 

The Board Notification indicated that cracks have occurred in safety 
related type 304 stainless steel piping systems which contain stagnant borated 
water. Affected systems included the spent fuel pool cooling piping at another 
PWR. The cracking is apparently due to stress corrosion cracking caused by 
residual welding stresses at heat affected zones. 

' .. ' The Staff indicated that the cracking is not directly related to and does not 
stem from spent fuel pool modifications; substantial leaking from such 
cracked piping is not likely; necessary repairs can be 1'eadily made; and the 
safety significance of cracks in low pressure spent fuel cooling systems is nil. 

However, following the evidentiary hearing, the record of this proceeding 
indicated that there is stainless steel in the spent fuel pool liner, the spent fuel 
assemblies, the spent fuel pool cooling system and the proposed fuel storage 
racks. The stainless steel would be exposed to oxygen-saturated, borated 
water in the spent fuel pool, if the proposed amendment is issued. Further, the 
evidentiary record indicated that the mechanical strength of the type 304 
stainless steel in the proposed racks would be relied upon by the design of the 

III Tr. 1312, 1320-1322 . 
• 5-4 Testimony of Gregory C. Minor concerning Contentions 2(e), 2(f), 2(h), 2 (j) and 4(a) 

(Minor) at pp. 2-3 following Tr. 1405; Tr. 1417-1728. On voir dire examination, Mr. Minor 
admitted that he is not an expert in the fields of corrosion or metallurgy (Tr. 1378-1379). 
Accordingly, the Board approved a motion to strike those portions ofthe written testimony which 
purported to express an expert opinion on those subjects (Tr. 1402-1403) . 
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racks, and that stagnant water would exist within the vented tubes of the 
proposed fuel storage racks. The record was not clear as to the type of stainless 
steel in the liner, in the fuel assemblies or in the spent fuel pool cooling system. 
Further, the record was not clear as to the extent to which the 'Yater in the pool 
would be stagnant, or essentially stagnant, nor to the extent that the water is 
oxygenated. 

Therefore, the Board directed the parties to provide affidavits as to the 
extent to which type 304 stainless steel will be present in the pool according to 
the proposed modification plan. Further, in light of the new information 
contained in the Board Notification, the affidavits were to address what 
effects, if any, would occur to the type 304 stainless steel as a result of being 
immersed in or in contact with the water in the spent fuel storage pool.m 

Following the granting of numerous motions for extensions of time, the 
affidavits were submitted by late December 1979. In a conference call on 
January 3, 1980, confirmed by written Order, 156 the Board indicated that there 
were two issues which the Board found were not addressed by all parties in 
their affidavits or, if addressed, were not done so in adequate depth. The 
parties were given until January 24, 1980 to submit additional affidavits. 

The Board has considered the additional evidence provided by all the 
parties. Type 304 stainless steel does exist in the spent fuel pool as follows: in 
the 3/16" pool liner; in the spent fuel pool cooling system piping, heat 
exchangers, pumps and valves; in the top and bottom nozzle assemblies ofthe 
fuel assemblies; in the rod control cluster assemblies, burnable poison rod 
assemblies and the control rods; and in the present fuel storage racks. Further,' 
the proposed fuel storage racks would be made of welded type 304 stainless 
steel sheet, bar and plate. m 

Stagnant water conditions can occur in the two loops ofthe spent fuel pool 
cooling system under conditions when a loop is isolated. Because there is no 
convective flow path within the spent fuel storage tube walls, water ins(de the 
stainless steel sheaths is expected to be stagnant. Forced flow from the spent 
fuel pool cooling system and convective flow from the heat from the spent fuel 
generally prevent the water in the spent fuel pool from becoming stagnant. 
However, there could be localized stagnant, or near stagnant, conditions in 
crevices or in narrow spaces between adjoining fuel tubes.158 The spent fuel 

." Memorandum and Order, September 14, 1979. 
U6 Memorandum and Order, JanUary 8, 1980. 
157 Affidavit of Tom R. Tramm at pp. 1-2, November 1979. 
us Affidavit of Tom R. Tramm, November 1979 at pp. 3-5; 

Affidavit of Tom R. Tramm, January 24, 1980 at pp. 1-5; 
Affidavit of Roger Staehle, January 14, 1980 at p. I; 
Affidavit of Robert Neil Anderson, December 17, 1979 at p. 2; 
Affidavit of Robert Anderson, January 23, 1980 at pp. 3-6; 

• 

Affidavit of John R. Weeks, December 7, 1979 at p. 2; Supplemental Affidavit of Edward 
Lantz, January IS, 1980 at pp. 1-3. . 
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pool does contain oxygenated and borated water.159 

Intergranular stress corrosion cracking of stainless steel can occur if three 
conditions are present. These include an aggressive environment (e.g., 
stagnant, oxygenated borated water system; presence of contaminants such as 
chloride or fluoride); a condition of metallurgical sensitization susceptible to 
stress corrosion cracking; and high residual or imposed stresses. All three 
conditions must be present before cracking will occur.l60 

The evidence indicates that an aggressive environment of stagnant, 
oxygenated, borated water may be present within the ¥ented stainless steel 
sheaths ofthe spent fuel storage tubes, and possibly at other locations between 
tubes. The Applicant makes a commitment to monitor spent fuel pool water 
chemistry on a weekly basis for chloride and fluoride and indicates that 
chloride will be maintained below 1.0 ppm and fluoride will be maintained 
below 0.2 ppm.161 

Visual and liquid penetrant examinations were made on one of the existing 
fuel storage racks in use in the spent fuel pool for approximately three years. 
No cracking or other defects were observed. 162 Ultrasonic, dye-penetrant, and 
visual examinations were performed on the spent fuel pool cooling system. No 
evidence of stress corrosion cracking was observed.163 Electrochemical 
Potentiokinetic Reactivation (EPR) tests were performed on representative 
weld locations ofthe Zion fuel storage racks at the manufacturers plant. These 
EPR tests for sensitization show that the values obtained for components of 
the Zion fuel storage racks are well within the range for safe behavior. 164 The 
carbon content of the type 304 stainless steel in the Zion spent fuel racks is 
below the level at which intergranular stress corrosion cracking has developed 
at low temperatures. I64A 

The imposed loads to which the fuel racks are exposed are low and static 
and do not involve fatigue cycling or bending stresses associated with non­
uniform heat-up and cool-down. as severe as those in a reactor. Pool 

m Affidavit of Tramm, November 1979 at p. I; Affidavit ofTramm, January 24, 1980 at p. I; 
Affidavit of Anderson, January 23, 1980 at pp. 2-3; Supplemental Affidavit of Weeks, January 
10, 1980 at p. 2. 

160 Affidavit of Staehle, November 16, 1979 at pp. 3-4. 
Affidavit of'5taehle, January 14, 1980 at p. 2. 

161 Licensee's Response to Board's Memorandum and Order, November 16, 1979 at p. 2. 
162 Affidavit of Thomas W. Lukens, October 17,1979 at pp. 1-2. 
163 Affidavit of Robert Shannon, November 6, 1979 at pp. 1-3.' 
164 Affidavit of Willis Lloyd Clarke, Jr., November 2, 1979; 

Affidavit of Staehle, November 16, 1979 at pp. 8-9. 
I64A Affidavit of Staehle, November 16, 1979, at pp. 2,4-7. 

Affidavit of Weeks, December 7, 1979, at pp. 1-3. 
Supplemental Affidavit of Weeks, January 10, 1979, at p. 2. 
Affidavit of Anderson, December 17, 1979, at p. 2. 
Affidavit of Anderson, January 23, 1980, at p. 6. 
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temperature transients are not large as discussed earlier in this decision. The 
fuel storage racks are neither a pressure or containment boundary. Therefore, 
imposed stresses are not anticipated to be significant. Some residual stresses 
from welding and bending may be present, but should not be severe. 164B 

However, residual stresses from welding and fabrication cannot be ruled out 
entirely. 

The Board finds that the aggressive environment of stagnant, oxygenated, 
borated water may occur in the Zion spent fuel pool in the presence of type 304 
stainless steel. However, it is not expected that this environment will occur in 
the requisite combination with metallurgical sensitization and high stress in 
the proposed spent fuel racks.165 Therefore, the Board finds that intergranular 
stress corrosion cracking is not likely to occur in the proposed fuel storage 
racks. l66 

The Board questioned whether the Applicant's commitment to conduct a 
corrosion surveillance program should be formalized as a technical specifica­
tion in view of the need to maintain the program over a long period of time. 
The Staff testified that it has no plans to impose a technical specification on 
this subject, but that it will record the Applicant's commitment to follow this 
surveillance program in the cover letter which will accompany the issuance of 
any license amendment issued in this case. Further, the NRCs Office of 
Inspection and Enforcement does keep track of licensee commitments so 
listed and can and does enforce them.161 Following careful consideration of 
this issue, the Board finds that the corrosion surveillance program need not be 
made the subject of a technical specification or condition of license. The 
corrosion surveillance program is a prudent measure to employ, but it has not 
been shown to have an immediate bearing upon the public health and safety. 
Suppo~ for this position is found in the decision in the Trojan case,l68 In 

1648 Affidavit of Staehle. November 16. 1979. at pp. 11-12. 
Affidavit of Alfred Taboada. December 7. 1979. at pp. 1-2. 

IU The Board concentrated on the possible impact ofintergranular stress corrosion cracking on 
the fuel storage racks. because ofthe possible effect on maintainingfuelsubcriticality, ifthe racks 
were: to fail. Although stagnant. oxygenated. borated-water may occur in the spent fuel pool 
cooling system piping. the Board finds this not to be a major problem. As indicated earlier in this 
decision. the system is redundant. making repairs possible without interrupting normal cooling. 
No pipe break can result in draining of the pool. Further. recent ultrasonic. dye-penetrant. and 
visual examina tions of the system revealed no evidence ofintergranular stress corrosion cracking. 

166 The Applicant commits itself to supplementing its corrosion surveillance program by 
suspending ten specimens containing weld geometries and material similar to those in the fuel 
racks. The ten specimens are to be suspended adjacent to the proposed fuel racks and examined 
visually and ultrasonically on a yearly basis. Affidavit of Staehle. November 16. 1979 at p. 12; 
Licensee's Response to Board's Memorandum and Order. November 16, 1979 at p. 2. 

167 Tr. 1972-73. 1983-85. 
168 In the Matter of Portland General Electric Company (Trojan Nuclear Pla~t). ALAB-53I. 9 

NRC 263. at 271, 277-278 (1979). 
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arriving at the instant decision, it is the Board's recommendation, however, 
that the Applicant should not be relieved of this commitment without careful 
review by the Staff based on the facts at that time. 

The Board finds that the corrosion surveillance program committed to by 
the Applicant is adequate to detect the loss of neutron absorber material 
and/or swelling of the storage tubes. 

The Board finds that the Applicant and Staff have analyzed the long-term 
electrolytic corrosion effects of using dissimilar alloys and that the anticipated 
effects are not expected to be significant. 

The Board finds that the Applicant and Staff have analyzed the proposed 
modifications and long-term storage effects on the stored fuel of accelerated· 
corrosion, micro-structural changes, alterations in mechanical properties, 

. stress corrosion and hydrogen absorption and precipitation by the zirconium 
alloys. Further, the Board finds that based on these analyses the effects are not 
expected to be significant. 

The Board finds that the Applicant and Staff have adequately analyzed the 
corrosion rate of the fuel storage tubes, the effect of water chemistry on the 
Boral and the possible swelling of the stainless steel tubes. 

The Board finds that adequate consideration has been given to the possible 
degeneration of the Boral density on the fuel storage tubes. The Board finds 
that the corrosion surveillance program to which the Applicant has 
committed itself, is adequate to detect significant loss or shifting in location of 
BoraI. Therefore, the Board finds that the risk of criticality in the spent fuel 
pool from this effect is negligible. 

F. Quality Assurance 

Contention 2(k) states: 

The amendment request and supporting documentation do not consider 
possible degeneration of the Boral density due either to generic defects or 
. to mechanical failure which would diminish the effectiveness of Boral as 
neutron absorber, thus leading to criticality in the spent fuel pool. 

Contention 2(1) states: 

The Applicant has not described the procedures it intends to employ to 
prevent the installation and use of damaged and defective racks. 

The quality assurance and quality control procedures of Commonwealth 
Edison, Brooks and Perkins (fuel storage tube manufacturer) and Leckenby 
(fuel storage rack fabricator) were described. These are designed to prevent 
the installation of racks with insufficient Boral density or other defects into 
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the spent fuel pool.169 
The boron carbide and other materials used by Brooks and ~erkins to 

manufacture the Boral plates are certified by the supplier to meet applicable 
ASTM170 standards. The certification documents are traceable to specific lot 
numbers of the boron carbide and reviewed by Brooks and Perkins quality 
assurance personnel. As an ad~itional check, a sample of each lot is sent to 
Isotopic Analysis, Inc. to verify the boron-IO content of the boron carbide 
powder by means of isotopic analysis. These steps are documented by Brooks 
and Perkins, and reviewed by Nuclear Services Corporation (NSC). Only 
upon a finding of adequate compliance with these procedures will NSC 
authorize use of the boron carbide powder for fabrication. The boron carbide 
is then used in the fabrication of Bora 1 plates. A sample is taken from each end 
ofthe Boral plates and 10 percent ofthese samples are chemically analyzed for 
boron-IO loading by Brooks and Perkins.171 

The Boral sample is dissolved, the boron carbide filtered out and then 
dried and weighed. Because the isotopic content of the boron carbide is known 
through previous isotopic analysis of each batch of boron carbide, the boron-
10 loading of the sample can be calculated by measuring the weight of the 
boron carbide which was separated from the Boral plate. The precision of the 
test is 0.0003 grams per square centimeter of boron-lO.m 

, Brooks and Perkins then forwards the test results to NSC for review, and 
upon a finding by NSC that these procedures have been adequately complied 
with, the 'tubes are released to Leckenby for rack fabrication. 173, 

The Applicant has retained NSC to perform independent inspections of 
Brooks and Perkins' fabrication of the fuel storage tubes. NSC inspectors 
review Brooks and Perkins documentation on a random basis while on 
inspection visits. However, all documentation is required to be sent to NSC 
headquarters for review.174 . 

In addition to review by Brooks and Perkins and NSC quality assurance 
personnel, Commonwealth Edison performs independent reviews, inspec­
tions and audits of the tube manufacturing process to ensure that there is 
adequate density of boron-IO in the Boral plates. 'As of the date of the 
hearings, there had been three audits of Brooks and Perkins conducted by 
Commonwealth Edison quality assurance personnel. 17S 

169 Testimony of Walter J. Shewski (Shewski) at pp. 1·10 f olIowing Tr. 707: Leider at pp. 10·12: 
NRC Staff Testimony on Contention 2(1} by Joel E. Kohler (Kohler) at pp. 1-4 folIowingTr. 7S6; 
Almeter and Lantz at pp. 13·15. 

170 American Society for Testing and Materials. 
171 Shewski at pp. 5·7. 
172 Tr. 1040, 1940-41. 
I7l Shewski at pp. 6-S. 
174 Tr. 7IS.720. 
m Tr. 720-723. 
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During the course of cross-examination, Intervenor introduced two letters 
pertaining to shipments from Brooks and Perkins to Leckenby of tubes which 
contained insufficient boron-1O content.176 Applicant's witness confirmed 
that five nonconforming tubes had in fact been shipped to Leckenby, and that 
the boron content of those tubes was 0.0189, 0.0189, 0.0186, 0.0196, and 
0.0182 gm/cm2• The minimum required boron-IO concentration is specified 
as 0.0200 gm/cm2• This deficiency was not discovered in the April audit of 
Brooks and Perkins (the nonconforming tubes had been shipped in March), 
but was discovered in the June audit by the Applicant. None of the defective 
tubes had been used in the fabrication of the racks, and each tube had been 
tagged as defective and isolated to insure it would not be used.177 

Intervenor pointed out during its cross-examination of Applicant's 
witness that the Applicant first ordered the Boral containing tubes for the new 
Zion racks in July 1978. The original purchase order did not specify that the 
fabrication of the tubes was "safety-related." Therefore, the Brooks and 
Perkins quality assurance program was not required to conform to 10 CFR 
Part SO, Appendix B. The Applicant subsequently determined that this was 
incorrect judgment on its part and in November 1978 required that the 
fabrication ofthe tubes be safety-related. Applicant has not required that the 
suppliers of the component parts of the tubes have quality assurance 
programs conforming to 10 CFR Part SO, Appendix B. However, material 
supplied to Brooks and Perkins has to be certified to .meet ASTM 
requirements. Brooks and Perkins and NSC personnel review the documenta­
tion to verify that the materials meet the ASTM requirements prior to their. 
use.178 

Prior to releasing the completed racks for shipment to Zion Station, NSC 
is required to review and accept Leckenby's quality assurance inspection and 
review. Upon receipt of the racks at Zion, the Applicant's on-site quality 
control and quality assurance personnel are required to perform a receipt 
inspection for shipment damage and other possible defects. Furthermore, 
quality assurance personnel will be required to review the documentation to 
assure compliance of the materials and fabrication requirements. Written 
procedures detailing these inspections were received in evidence as 
Applicant's Exhibit Number 1.179 

As part of the receipt inspection, a dummy fuel assembly built to exactly 
the same dimensions and tolerances as the fuel stored at Zion will be lowered 
into and raised out of each tube in the absorber rack. The Applicant will use a 

176 Intervenor's Exs. 2 and 3. 
177 Tr. 736, 740, 745-748, 755. 
178 Shewski at pp. 5-6; Tr. 737-739. 
179 Shewski at pp. 8-9; Tr. 1939. 
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20-pound drag criterion for determining the existence of a defect in the 
physical contours of any tube. Past experience shows that the 20-pound drag 
is the friction force that the dummy assembly will exhibit in being lifted and 
lowered into a rack.IBO 

Under questioning by the Board, Applicant's witness indicated that the 
effective multiplication factor (K-effective) for the proposed fuel storage 
configuration would not meet the Stafrs criterion that it be less than 0.95 if 
one Boral plate out of sixteen (every four tubes) were missing. He indicated 
that this would also be true if only one out of thirty-two Boral plates were 
missing. The witness concluded that it is very important to know whether 
there are missing Boral plates in the racks before these racks are installed or 
utilized)SI 

. After the racks are installed in the pool, but prior to placing spent fuel 
therein, neutron attenuation tests will be performed by National Nuclear 
Corporation to confirm that there is a Boral plate in each of the four walls of 
the individual tubes tested. The tests will not be performed on every tube. 
However, these tests will be statistically designed to prove within a 95 percent 
confidence level that the four plates are present in each tube. The test is 
capable of establishing within 20 percent accuracy the boron-IO loading of 
each plate with 100 percent confidence.Js2 . 

On cross-examination by Intervenor, Applicant's witness testified that 
even though the tests will be conducted while the tubes are immersed in a boric 
acid aqueous solution, this will not mask any deficiency in the Bora!' This is 
because the test will be calibrated to take into account the boric acid 
concentration in the fuel pool water)S) In response to Board questioning the 
Staff indicated that it will require a commitment on the part of the Applicant 
to conduct neutron attenuation tests which could assure with a 95 percent 
confidence level that the Boral plates are present such that a K-effective of 0.95 
would not be exceeded)S4 

In response to questioning by the Board, Applicant's witness stated that in 
the unlikely event it is discovered that a Bornl plate is missing in any tube, the 
Applicant'S commitment is to physically plug that tube to prevent the 
inadvertent insertion of a fuel assembly therein. Moreover, the Applicant will 
require that 100 percent of the remaining tubes be examined by means of 
neutron attenuation testing.m 

Throughout the receipt, inspection, installation of the racks and subse-

ISO Leider at pp. 11-12; Tr. 762. 
III Tr. 1726-1741. 
III Shewski at p. 9, Tr. 1942-1947,2010. 
III Tr. 1944, 1950. 
114 Tr. 1984, 1987-1990, 1993-1996. 
lIS Tr. 1947-1948, 1950. 
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quent neutron attenuation testing, the Staff will conduct inspections and 
reviews to assure that only conforming racks are installed in the pool. The 
NRC Region III Office of Inspection and Enforcement plans to utilize 
additional construction inspections during the proposed rack installation. 
Furthermore, if it is determined that the Applicant is improperly installing or 
handling the racks, stop-work orders will be issued expeditiously.l86 

During the course of cross-examination of the Applicant's witness on 
criticality, the Board inquired as to how much boron in the Boral could be lost' 
before K-effective would reach a level of 0.95. In response, the witness stated 
that roughly 75 percent of the boron in each plate could be lost, without 
reaching 0.95. The witness explained that 0.95 is an arbitrary number specified 
by the NRC's Standard Review Plan to assure that a criticality event cannot 
take place. Any value of K-effective less than 1.0 would ensure maintaining 
sub-criticality. Further, the calculations do not take credit for fuel bum-up, 
fission product poisoning, borated fuel pool water, or presence of any control • 
rods. However, they assume no plutonium-239 or 241 in the fuel. 187 

Of particular concern to the Board is assurance that the boron-to in the 
Boral plates will be in place and remain in place within the fuel storage tubes 
throughout the life of the station or throughout the use of the racks. 

The Board finds that the quality assurance and quality control procedures 
described by the Applicant and Staff will ensure that the Boral will initially 
contain sufficient boron-lO, and that the tubes and racks will be properly 
manufactured and installed in the pool. 

The Applicant has made a commitment to conduct neutron attenuation 
tests, to examine 100 percent of the tubes if the neutron attenuation tests 
reveal one missing Boral plate and to physically plug any tube found which 
has less than the prescribed number of Boral plates, or to take whatever other 
remedial action prescribed at that time by the Staff. The Board finds that the 
in situ neutron attenuation test is a key aspect of the quality assurance 
program to verify that the tubes and racks as installed do indeed contain a 
sufficient number of Boral plates that K-effective will not be greater than 0.95 
when the fuel is in place in the tubes. 

The Board has already found that the corrosion surveillance program 
committed to by the Applicant is sufficient to detect significant loss or shifting 
in location of the Boral. 

G. Board Questions 

In the Order Following Prehearing Conference dated 19 January 1979, the 
. Board propounded a set of six questions [4(a) through 4(f)] to each of the 

186 Tr. 798-799, 802-804. 
187 Tr. 1726, 1730-1731. 
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, 
parties, with the request that evidentiary showings on each ofthe questionsbe 
made at the public hearing. 

• 

1. Risk of Theft and Sabotage 

Board Question 4(a) states: 

Will the proposed modifications of the spent fuel pool and/ or the 
operation of the Zion station with increased spent fuel pool storage 
capacity: 
(1) increase the potential risk of threats to special nuclear material or 

to Station facilities? 
(2) increase the potential risk of theft of special nuclear material 

from the Station? . 
(3) increase the potential risk ofindustrial sabotage to the Station or 

to the special nuclear material? 
(4) decrease the level of physical protection of the facilities or special 

nuclear material at the Station? 

Board Question 4(b) states: 

As a result of the proposed modification of the spent fuel pool and 
the proposed operation of the Station with increased spent fuel 
storage capacity, will it be necessary to modify the Physical Security 
Plan, Safeguards Contingency Plan, or the Emergency Plan for the 
Station?188 

During the course of cross-examination of Applicant's witness by 
Intervenor, a question arose concerning the interpretation of Question 
4(a)(3). The Board stated that it had meant the parties to address only the 
likelihood or probability of industrial sabotage. The Board explained that it 
had not intended to direct the parties to explore the possible consequences of a 
successful act of sabotage. 189 . 

The Applicant's Security Plan and Safeguards Contingency Plan were 
described in detail. Because the Zion security program is already designed to 
meet the general performance requirements of 10 CFR 73.55, there would be 
no increased risk to special nuclear material or to the Station as a result of 
on-site construction activities. Furthermore, because the same degree of 
protection applies to the Zion spent fuel pool regardless of the number of 
spent fuel assemblies stored therein, there would be no increased risk as a 

118 The portion of Board Question 4(b) pertaining to the Station Emergency Plan is discussed in 
the next section of this decision. 

189 Tr. 2023-2024. 
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, 
result of the operation of the Station with increased spent fuel storage 
capacity. 190 

The Commission's regulations pertaining to security do not require that 
licensees design their security programs to prevent theft of spent fuel. This is 
because the nature of spent fuel makes it an unattractive target for theft. 
However, the features of the Station Security Plan designed to prevent 
sabotage should be adequate to protect against the risk of theft.191 

The modification and/or subsequent operation of Zion Station will not 
increase the potential risk of industrial sabotage to the Station or special 
nuclear material. The level of risk which the Applicant must protect against is 
defined in 10 CFR 73.SS(a), and this defined risk is not changed by the 
proposed modification and/ or subsequent operation. The risk defined in 
73.5S(a) is not dependent upon the number of stored fuel assemblies. l92 

There will be no decrease in the level of physical protection, because the • security program is designed to handle construction activities such as the 
proposed modification, and because the degree of physical protection relating \ 
to the spent fuel pool is independent of the number of fuel assemblies stored 
therein. 

It will not be necessary to modify the Security Plan or Safeguards 
Contingency Plan because of the proposed modification and/or subsequent 
operation. The proposed modification will not permit the Applicant to store 
material different from that presently stored in the pool and the level of 
security protection required is independent of the quantity of irradiated fuel 
contained in the pool.193 

All company employees and contractors are subject to physical searches 
prior to entering a protected area. Each individual entering a protected area is 
screened by means of metal and explosive detection equipment. In addition, 
the Applicant's non-site assigned employees and contractors' employees are 
physically searched on a random basis. Applicant'S regular Station employees 
are not physically searched.194 

The Board inquired as to whether the Applicant or the Staff had 
considered special nuclear material other than spent fuel (as intended by the 
Board) in preparing their written testimony. The witnesses responded that 
they had not previously considered material other than spent fuel, but that the 
conclusions stated in their prepared testimony were equally applica ble to such 
material. 19S 

190 Testimony of Larry B. Bean (Bean) at pp. 1-10 followingTr. 2019; NRC StaffTestimony on 
Board Questions 4(a) and 4(b) by Dean M. Kunihiro (Kunihiro) at p. 1 following Tr. 2036. 

191 Bean at p. 11; Kunihiro at p. 2. 
192 Bean at p. 11; Kunihiro at p. 2. 
193 Bean at p. 12; Kunihiro at pp. 2-3. 
194 Bean at p. 7; Tr. 2027-28. 
195 Tr. 2028-2030, 2038-2039. 
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The Board finds, based on the evidence presented, that the proposed 
modification and subsequent operation of Zion Station with increased spent 
fuel storage capacity will not increase the potential risk of threats, theft, or 
industrial sabotage to special nuclear material orto Station facilities. Further, 
the Board finds that there will not be a decrease in the level of physical 
protection of the facilities or special nuclear material at the Station and that 
there is no reason to modify the Safeguard Contingency Plan or Security Plan 
for the Zion Station. These findings are based, in large measure, upon our 
belief that the degree and type of physical protection afforded to the Station's 
protected areas is independent of the amount of spent ·fuel stored at the 
Station. 

2. Modifications to the Emergency Plan 

A portion of Board Question 4(b) pertains to whether it will be 
necessary to modify the Emergency Plan, as a result of the proposed 
modification and the proposed operation of the Station with increased spent 
fuel storage capacity. 

A detailed explanation of the Applicant's Generating Station Emergency 
Plan (GSEP) was provided which included a description of the different 
emergency response classifications; the corporate emergency response struc­
ture and facilities, and a description of the Applicant's training and practice 
drills. The proposed modification or subsequent operation of the Station will 
not require a change to the GSEP,' since the GSEP is designed to provide an 
appropriate response to a continuum of possible accidents and is not 
predicated upon a particular amount of nuclear fuel in use or in storage at the 
facility, or tied to specific accidents or equipment malfunctions.l96 

The Board finds that there is no need to change the Applicant's Emergency 
Plan due to the proposed modification and subsequent operation of Zion 
Station with increased spent fuel storage capacity. 

3. Changes in Accidents Postulated in Previous Licensing Reviews 

Board Questions 4(c), 4(d), 4(e), and 4(f) state: 

(c) What postulated accidents, which might affect the safety of plant 
operating personnel in the spent fuel storage building or which 
might result in the 'release of radiation or radioactive materials 
from the spent fuel storage building, were specifically analyzed in 
the FSAR, SER, ER, and FES utilized in the CP and OL licensing 

196 Testimony of Denton Louis Peoples (Peoples) at pp. 1-15 following Tr. 2044; Supplemental 
testimony of John R. Sears on Board Question 4(b) Emergency Planning (Sears) at p. 3 following 
Tr.2053. ' . 
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reviews of Zion Units 1 and 2? 
(d) Which, if any, of the postulated accidents in (c), above, will be 

increased in probability, magnitude or consequence (to personnel, 
to the general public or to the environment) if the proposed spent 
fuel pool modifications are carried out? 

(e) What provisions have been made or procedures developed to 
protect the workmen and! or plant personnel from the conse­
quences of such postulated accidents during the period when the 
proposed spent fuel pool modifications are being performed? 

(f) Which, if any, of the postulated accidents in (c), above, will be 
increased in probability, magnitude or consequence (to personnel, 
to the general public or to the environment) as a result of the 
completion of the proposed spent fuel pool modifications and the 
proposed subsequent usage of the increased spent fuel storage 
capacity. 

Nine postulated accidents were specifically analyzed in the FSAR, 
SER, ER, and FES utilized in the CP and OL licensing reviews of Zion 
Station Units 1 and 2 which might affect the safety of plant operating 
personnel in the spent fuel storage building or which might result in the release 
of radiation or radioactive materials from the spent fuel storage building. 
These are (1) the fuel handling accident; (2) accidents resulting from 
earthquakes; (3) tornado related accidents; (4) spent fuel cask drop accidents; 
(5) spent fuel pool cooling system malfunction; (6) malfunctions in other parts 
of the plant; (7) loss of AC power; (8) leakage of radioactive fluids; and (9) 
drop of a heavy object onto a fuel rack.197 

The proposed modification will necessitate additional fuel moves. 
Therefore, the likelihood, and corresponding risk of a fuel drop accident will 
increase slightly. However, the incremental risk will be minimal since the 
number of fuel moves necessary to accomplish the modification will add less 
than one percent to the total number of fuel moves which will be accomplished 
during the Station's lifetime. The fuel which will be moved during the 
modification will have decayed at least one month prior to being moved, 
which will decrease the magnitude or consequences of the postulated fuel 
handling accident by a factor of ten compared to freshly discharged fuel 
because of significant radioactive decay of the gaseous fission products 
contained in the fuel. 198 

The Staff has under way a generic review of load handling operations in 
the vicinity of spent fuel pools to determine the likelihood of a heavy load 

.97 Tramm at pp. 25-31; NRC Staff Testimony in Response to Board Questions 4(c), 4(d), and 
4(f) by Jack Donohew and John J. Zudans (Donohew and Zudans) at p. 2 following Tr. 1999 . 

• 91 Tramm at p. 27; Donohew and Zudans at p. 3. 
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impacting fuel in the pool and, if necessary, the radiological consequences of 
. such an event. Until a review of the radiological consequences of a cask drop 

accident is completed, a shipping cask will not be permitted near the pool.I99 
There will be no significant increased risk to personnel, the general public 

or the environment from the remaining accidents considered as a result of the 
modification and! or operation of the Zion Station with subsequent increased 
spent fuel storage capacity.2°O . 

The Zion Station Emergency Operation Procedure Number 6 (EOP-6) 
outlines the actions required in the event a fuel assembly is damaged or 
specific monitors indicate high radiation levels in the spent fuel pool area.201 

The Board finds that EOP-6 actions would adequately protect workmen 
and! or plant personnel from the consequences of postulated accidents during 
the period when the proposed spent fuel pool modifications are being 
performed. 

The Board finds that the risks associated with a fuel handling accident 
during the period of the proposed fuel pool modifications will be less than 
those considered at the operating license stage. The Applicant will not receive 
permission to utilize a shipping cask within the vicinity of the spent fuel pool 
until such time as the Staff has completed its review and evaluation of the . 
potential radiological consequences of a shipping cask falling into the pool. 
Therefore, the proposed modification does not alter the risk of a cask drop 
accident. The Board finds that there is no reasonable basis for believing that 
the risks of the other postulated accidents identified in response to Question 
4(c) would be increased significantly as a result of the modification and! or 
subsequent operation of Zion Station. 

4. Design and! or Engineered Safeguards to Decrease Likelihood of Severe 
Pool Drainage Accident 

In addition' to the questions' posed by the Board following the 
Pre hearing Conference, the Board posed five additional questions to the 
parties during the evidentiary hearing tollowing the limited appearance 
statements.202 

Board Question 4(g) states: 

The Applicant and Staff are asked to describe any design and! or 
engineered safety features incorporated in the Zion spent fuel storage 

199 Donohew and Zudans at p. 7. 
200 Tramm at pp. 25-33; Donohew and Zudans at pp. 2-9. 
3)1 Leider at pp. 12-13 and Attachment A; NRC Staff Testimony on Board Question 4(e) by 

Joel E. Kohler (Kohler) at pp. 1-2 following Tr. 2000. 
3)1 Tr. 574-577. 
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pool to decrease the likelihood of a severe pool drainage accident. 

The spent fuel pool, including the pool cooling system is designed as a 
Seismic Class I structure. The foundation of the pool is directly in the ground 
and is completely surrounded by earth. The pool is lined with 3/ 16ths inch 
welded stainless steel and is provided with leak channels embedded in the 
concrete to collect and carry off to the rad-waste system any water which 
should leak through the liner. Additionally, the bottom of the pool is 
reinforced in the shipping cask loading area to withstand a drop of a cask. 
Fuel casks are handled with a Seismic Class I designed overhead crane which 
is interlocked to prevent the carrying of a cask over the fuel in storage in the 
pool. Fuel assemblies are handled with a Seismic Class I designed bridge crane 
which travels above the pool. The fuel pool building is also a Seismic Class I 
design, to withstand tornado loadings and tornado driven missiles. 

The walls of the spent fuel pool are approximately six feet thick concrete 
and the floor of the pool varies in thickness from three and one-half feet to 
nine feet. Furthermore, the base mat for the pool is about seven feet thick. The 
exterior of the concrete walls and floor is covered by a protective waterproof 
coating. The massive failure of the spent fuel pool structure is not considered 
to be a credible event.203 

The normal supply of makeup water for the spent fuel pool is from the 
demineralized flushing water system which can add water at about 200 gallons 
per minute. Also, water could be added directly to the spent fuel cooling 
system loops from the refueling water storage tank through permanently 
installed piping. Approximately 100 to 250 gallons per minute could be 
supplied in this manner. Further, fire hoses which exist in the spent fuel pool 
area and the auxiliary building are connected to electric and diesel fi~e pumps 
in the Seismic Category I crib house structure. This system could be used to 
supply at least 1,000 gallons per minute to the pool. In addition to these three 
sources of water which are permanently installed, hoses could be hooked up to 
draw water from the primary water storage tank, the secondary water storage 
tank, and the service water supply system. Of these the service water system is 
a Seismic Category I source of water which has its own independent pumps.204 

The Board finds that there are adequate design and engineered safety 
features incorporated into the Zion Station spent fuel poo1.which would 
reduce the likelihood of a severe pool drainage accident. The Board finds that 
these features should preclude the possibility of a severe drainage accident in 
the Zion Station fuel pool. 

203 Tr. 1028-30, 1035-36, 1854-56, 1865. 
204 Tr. 1032-35. 
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s .. Pool Liner Leak 

Board Question 4(h) states: 
The Applicant and Staff are asked to provide a history of the 
apparent leak in the liner of the spent fuel pool. Specifically, the 
following should be addressed: . 

(I) Has the leak intensified with time? 
(2) What is being done with the water leaking from the pool? 
(3) Are there any technical specifications which limit the permitted 

leakage rate? 
(4) Why has the leak not been repaired? 
(5) How will possible future leaks be located and repaired if the 

proposed increase in storage capacity is permitted? 

. When the Zion fuel pool was originally tested, several leaks in the vertical 
welds of the stainless steel liner were discovered which were subsequently 
repaired. The Applicant established a maximum permissible leakage rate of 
SO gallons per day. Since the commencement of operation of Zion Station in 
1973, the amount of make up water put into the pool has been a constant 20 
gallons per day. This make up rate represents the amount of water lost 
through evaporation, water removed from the pool during changing of filter 
and demineralizer bed, transfer of the bed from pool cooling to refueling 
water storage tank cleaning, as well as leakage through the liner. Most of the 
water loss appears to be through evaporation. During the first week of the 
hearings, a three day sampling test was conducted and it was determined that 
the water so collected from the fuel pool was approximately a quart a day. The 
leakage goes through the leak-off lines into the drain collection tank and is 
handled as normal radwaste water. There are no technical specifications 
which limit the permitted leakage rate from the spent fuel pOOI205 

State of the art leakage detection devices can locate a 0.005 gallon per 
minute leak. Such a leak would result in an excess of seven gallons per day 
total leakage. Therefore, it is difficult to locate a leak such as the Zion fuel 
pool leak. 

There are several methods by which possible future leaks could be located 
and repaired if the proposed increase in storage capacity is permitted. First, 
the Applicant could attempt to eliminate other possible leakage pathways .. 
This would entail the checking of drains, pumps, seals, valves, and heat 
exchangers. Secondly, in order to eliminate leakage pathways from the top of 
the pool liner, the water level of the pool could be decreased somewhat 
without endangering workers in the fuel pool area. If the leak had still not 
been located, a diver could be sent into the pool to inspect the seam welds in 

lO5 Tr. 588, 1921-22, 1926-29. 

289 



the liner by means of a vacuum box. This might necessitate the shuffling of 
fuel and/ or the removal of racks to permit sufficient clearance for inspection 
by the diver. If reshuffling were not possible because of the amount of fuel 
stored in the pool, fuel could be temporarily stored in shipping casks or in the 
containment cavity. Once located, the liner could be welded as it was 
following the preoperational testing of the spent fuel pool.206 

The Board finds that the amount of water that is currently leaking from the 
Zion spent fuel pool is negligible and does not represent a significant safety or 
environmental concern. ' 

6. Component Cooling System Leak 

Board Question 4(i) states: 

The Applicant and Staff are asked to address the contention made 
during limited appearance statements that the component cooling 
system has had a number of leaks which have not been repaired. 

The component cooling system consists of pumps, valves, piping, and 
heat exchangers. By design, some ofthese components leak water at a rate of 
about 0.2 gallons per minute through seals in rotating components such as 
pumps and valves. Leakage is detected by level changes in the component 
cooling system surge tank which is alarmed in the control room. 

Early in 1978, Zion Station operating personnel noted that the leak rate 
had increased to approximately 0.4 gallons per minute. The leak was traced to 
one of three heat excha'ngers in the component cooling system'. Due to 
difficulties in procuring the gaskets necessary to reassemble this heat 
exchanger, plant personnel did not repair the leak during the spring 1979 
refueling outage as originally planned. The Applicant noted that it planned to . 
perform this maintenance operation during the fall 1979 outage. 

Water which leaks from the component cooling system flows to the service 
water system. The component cooling system is monitored for radioactivity; 
and no radioactivity has been detected in that system. Even if the leakage rate 
were to increase, there would be no impairment in the ability of the plant to 
continue operation or to shut down.207 

On one occasion during the prior year or two, some boric acid had 
apparently leaked onto the component cooling system pumps from boric acid 
tanks located on the fl~or above. This did not affect the operability of the 
pumps and was subsequently cleaned up and maintained in a clean 
condition.20s 

206 Tr. 1923-25, 1928-29, 1993. 
201 Tr. 1037-40. 
201 Tr. 805'()9. 
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The Board finds that the component cooling system leak does not 
represent a threat to the proper functioning of the system, and thus is not an 
unresolved safety question which might affect the operation of the spent fuel 
pool cooling system. . 

7. Increased Fuel Burnup Tests 

Board Question 40) states: 

The Applicant and Staff are asked to report on the increased fuel 
burnup tests from the standpoint of the extent to which these 
subsequent spent fuel assemblies have been considered in the various 
analyses performed as part of this proceeding. 

On March 7, 1979, the Applicant was granted permission to subject 
four fuel assemblies to additional burnup in the Zion reactor. In studies which 
had been conducted with respect to fuel which had been exposed to a burnup 
of 58,000 megawatt-days per metric ton peak rod average burnups, no 
unusual or unexpected changes in the properties of Zircaloy had been 
observed. Therefore, the fuel in question at Zion, which will be exposed to 
between 48,000 and 55,000 megawatt-days per metric ton burnup (bundle 
average), should not behave differently than the fuel which was the subject of 
the earlier studies in terms of the effects on the Zircaloy cladding.209 

Because of U-235 depletion, the decay heat associated with the high 
burnup fuel will be approximately 9 percent lower for the first year of storage 
than fuel subject to normal burnup .. After about one year of storage the high 
burnup assemblies will have a slightly higher decay heat rate than normal 
burnup fuel stored for an equivalent length of time because of longer lived 
isotopes present. However, on balance the decay heat from high burnup 
assemblies will be lower than that from normal burnup fuel. 

Approximately 25 percent more longer-lived isotopes can be expected in 
the high burnup fud assemblies than in normal burnup fuel. However, the 
more volatile fission products have shorter half-lives, in general. Therefore, 
the consequences of a drop accident involving a higher burnup assembly 
would be lower for high burnup fuel because oflower power densities due to 
U-235 depletion. Therefore, the probability of a radioactive release from 
leaking high bumup assemblies would be lower than for normal assemblies.2lD 

The Board finds that the increased fuel burnup tests being conducted at the 
Zion Station do not increase the heat load on the spent fuel pool cooling 
system and do not increase the risks of radioactive releases from leaking fuel 

209 Tr. 1276-80, 1802'()7. 
210 Tr. 1789-91, 1795-99. 
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or from a fuel assembly drop accident in comparison to the conditions already 
considered as part of the amendment request. 

8. Fuel Building and Groundwater Monitoring 

Contention 2(e) states: 

The amendment request and supporting documentation do not 
adequately discuss monitoring procedures. In the light of the 
proposed modification and long term storage of nuclear spent fuel 
the Applicant should clarify the following [inter alia]: 

(5) Procedures to monitor groundwater movement in the vicinity of 
the plant to detect leakage from the spent fuel pool. 

Although the parties sought to withdraw this contention, the Board 
stated that it would like to hear evidence on this issue and directed the parties 
to consider this contention as a Board question.211 Applicant's witness 
discussed groundwater monitoring at the Zion Station.212 

Applicant's radiological monitoring program was planned to serve two 
objectives: 

to determine background concentrations of radioactive materials in 
the Zion environment prior to plant startup (preoperational studies), 
and subsequently to determine the radiological effects of plant 
operations on the environment (operational studies).212a 

Included in the initial monitoring program were several groundwater samples 
and a sample of lakewater off State Park Lodge.213 

Applicant's witness testified that the routine environmental program for 
monitoring groundwater was conducted from 1970-1977 and c.onsisted of 
monitoring three wells to the west of the site, with quarterly grab samples 
analyzed for gross alpha and gross beta activity.214 Applicant's witness further 
stated that, at his suggestion,m Applicant "made a formal submittal to the 
NRC, requesting a change in the technical specifications," in part "to do away 
with the well water monitoring program."216 The change also eliminated the 
collection of lake water from the Lodge area.217 Rationale for the change in 

211 Tr. 730. 
m Tr. 1005-1027. 
212. Final Environmental Statement Related to Operation of Zion Power Station, Units I and 2, 

Commonwealth Edison Company, Docket Nos. 50-295, 50-304, December 1972 (FES). 
213 [d., at V-33 and V-34; Final Safety Analysis Report Section 2.8, Table 2.8.1. 
214 Tr. 1008. 
21S Tr. 1008. 
216 Tr. 1009. 
217 Tr. 1012. 
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technical specifications, which was implemented in November 1977, was that 
"the only wells that we had available to us were on the west side of the plant 
and groundwater in this area moves eastward" and "second, that there is no 
discharge to the groundwater from Zion Station or, really to my knowledge, 
from any other nuclear station."218 Not surprisingly. the "upgradient" samples 
that were taken between 1970-1977 failed to show any unusual level of 
radioactivity.219 Applicant's witness admitted that this program would not be 
capable of detecting any leakagp' from the plant into the surrounding 
groundwater.22o The existing monitoring program for detecting release of 
liquid radioactive effluents into the environment consists of sampling at the 
Station intake (2500 feet out into the lake), the Station discharges (700 feet out 
from shore), and six public water intakes, the closest being a bout a mile north 
of the plant.221 There are no groundwater monitoring wells on the Zion 
Station site itself, either upgradient or downgradient of the Station.222 

Applicant's position is that the purpose of any groundwater monitoring 
would be to detect contamination of existing potable water supplies, rather 
than monitoring for possible contamination of groundwater from site 
activities.223 

1}te Board finds that the issue of groundwater monitoring involves 
matters beyond the scope ofthis proceeding which is limited to matters related 
to potential impact of increasing the storage capacity of the spent fuel pool. 
We are not authorized to examine matters which were explored at the 
construction permit or operating stages, nor those which were resolved with 
subsequent amendments to the technical specifications. 

However, the Board calls attention to certain unusual features of the Zion 
,Station. Zion Station is uniquely situated in that its 250-acre site is within the 
city limits of the City of Zion, fronts on Lake Michigan, and is adjacent to a 
major park, Illinois Beach State Park, attracting over one million visitors per 
year.224 The residential area of Zion is less than a mile from the site. The 
residential center of Zion is approximately 1.5 miles from the site. m The area 
is underlain by creviced dolomitic bedrock aquifers and water-yielding glacial 
deposits which are connected hydrologically; the geological structure is such 
that prevailing groundwater flow should be eastward (toward Lake 
Michigan).226 The shoreline in the immediate vicinity features the only dunes 

218 Tr. 1009; Tr. 1011. 
219 Tr. 1010-1011. 
220 Tr. 1011. 
221 Tr. 1012. 
222 Tr. 1013. 
223 Tr. 1016; Tr. 1017. 
22. FES at 11-10. 
m FES at 11-3. 
226 FES at 11-5 and 11-8. 
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in the state, "such a unique and special feature that the State ofIllinois has set 
aside a 3-mile tract of shoreline and adjacent territory as a state park."221 

The Board further calls attention to the fact that the radiological 
monitoring system has never included groundwater monitoring in the 
immediate vicinity of the site and at the present time includes no groundwater 
monitoring at all. While the Board finds that the proposed modification will 
not in itself increase the environmental impact of the Station, we find no basis 
for determining whether the present SFP or the Station as a whole has had any 
effect on .the groundwater in the vicinity. We further note that a current 
Regulatory Guide points out the importance of groundwater monitoring in 
the vicinity of spent fuel storage pools.228 

III. CONCLUSIONS OF LAW 

The Board has reviewed the evidence submitted by all parties in regard to 
Intervenor's contentions, and in response to the Board's own questions. The 
Board has also considered the proposed findings of fact and conclusions of 
law submitted by the parties. Those proposed findings offact and conclusions 
of law not adopted herein by the Board are rejected. The Board makes the 
following conclusions of .Jaw: 

(1) The issuance of the license amendment requested in this proceeding 
is not a major Commission action significantly affecting the qual1ty of the 
human environment and therefore it does not require the preparation of 
an environmental impact statement under the National Environmental 
Policy Act of 1969, 42 U.S.C: section 4321, et seq., and Part 51 of the 
Commission's regulations, 10 CFR Part 51. 

(2) The Commission's "Notice of Intent to Prepare Generic En­
vironmental Impact Statement on Handling and Storage of Spent Light 
Water Power Reactor Fuel," 40 Fed. Reg. 42801'(September 16, 1975), 
does not prohibit nonemergency licensing actions designed to ameliorate a 
possible shortage of spent fuel storage capacity prior to completion of the 
Generic Environmental Impact Statement. Portland General Electric 
Company (Trojan Nuclear Plant), ALAB-531, 9 NRC 263 (1979). The 
Board has applied the five factors mentioned in the Commission's Notice 
of Intent and concludes that they favor issuance of the requested license 
amendment at this time. 

(3) The Board finds that the proposed action will not significantly affect 

227 FES at 11-9. 
221 Regulatory Guide 3.44, "Standard Format and Content for the Safety Analysis Report to be 

Included in a License Application for the Storage of Spent Fuels in an Independent Spent Fuel 
Storage Installation (Water-Basin Type)." December 1978. Section 2.5. 
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the human environment. It therefore finds that it is not required by law to 
consider the alternatives of shutting down or curtailing the output of Zion 
Station. 

(4) There is reasonable assurance that the activities authorized by the 
requested operating license amendments can be conducted without 
endangering the health and safety of the public provided that the 
conditions set forth in the order, below, are incorporated into the licenses. 

(5) The activities authorized by the requested operating license 
amendments will be subject to compliance with the. Commission's 
regulations. 

(6) The issuance of the requested operating license amendments will not 
be inimicable to the common defense and security or to the health and 
safety of the public provided there is compliance with the conditions set 
forth in the order below. . 

IV ORDER 

Wherefore, it is ORDERED, in accordance with the Atomic Energy Act, 
as amended and the regulations ofthe Nuclear Regulatory Commission, and 
based on the findings and conclusions set forth herein, that the Director of 
Nuclear Reactor Regulation is authorized to make appropriate findings in 
accordance with the Commission's regulations and to issue the appropriate 
license amendment authorizing the requested replacement of spent fuel 
storage racks at Zion Station. 

The aforementioned license amendment shall contain the following 
conditions: 

(1) Fuel stored in the spent fuel pool shall have a U-235 loading less 
than or equal to 40.6 grams per axial centimeter. 

(2) No loads heavier than the weight of a single spent fuel assembly plus 
the tool for moving that assembly shall be carried over fuel stored in the 
spent fuel pool. The spent fuel handling tool, the burnable poison tool, the 
rod cluster control changing fixture and the thimble plug shall not be 
carried at heights greater than two feet over fuel stored in the spent fuel 
pool. 

The aforementioned license amendment takes into consideration the 
following commitments by the Applicant: 

(1) Notification of the NRC in advance should it become necessary to 
handle heavy loads in the vicinity of the spent fuel storage pool.229 

(2) A corrosion surveillance program· for the racks to insure that any 

129 Supra. p. 257. 
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loss of neutron absorber material and I or swelling of the storage tubes is 
detected.230 

(3) In situ neutron attenuation tests to verify that tubes and racks 
contain a sufficient number of Boral plates such that K-effective·will not be 
greater than 0.95 when the spent fuel is in place.231 

The Board finds that these commitments by the Applicant add to the 
assurance of safe operation of the Spent Fuel Pool, and therefore they 
contribute to the Board's conclusion that the application to modify the Zion 
spent fuel pool should be granted. Accordingly, the Board finds as a matter of 
law that the Applicant is bound by these commitments and that failure to 
implement them is subject to any appropriate sanctions found in the 
Commission's regulations. 

It is further ORDERED in accordance with 10 CFR 2.760,2.762,2.764, 
2.785, and 2.786, that this Initial Decision shall be effective immediately232 
and shall constitute the final action of the Commission forty-five (45) days 
after the issuance thereof, subject to any review pursuant to the above-cited 
Rules of Practice. 

Exceptions to this Initial Decision may be filed within ten (10) days after 
service of this Initial Decision. A brief in support of the exceptions shall be 
filed within thirty (30) days thereafter [forty (40) days in the case of the Staff]. 
Within thirty (30) days of the filing and service of the brief of the Appellant 
[forty (40) days in the case of the Staff], any other party may file a brief in 
support of, or in opposition to, the exceptions. 

IT IS SO ORDERED. 

Dated at Bethesda, Maryland, 
this 14th day of February, 1980. 

230 Supra, p. 277. 
m Supra, p. 283. 

THE ATOMIC SAFETY AND 
LICENSING BOARD 

Linda W. Little, Member 

Forrest J. Remick, Member 

John F. Wolf, Chairman 

232 This proceeding is not covered by the Commission's recent suspension of the immediate 
effectiveness rule (10 CFR 2.764) for certain purposes. 44 Fed. Reg. 65049 (November 9, 1979). 
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METROPOLITAN EDISON COMPANY 
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(Three Mile Island Nuclear 
Station, Unit 1) February 22, 1980 

Responding to the direction of the Commission that the Licensing Board 
certify to it, prior to issuance by the Board of a prehearing conference order 
pursuant to 10 CFR 2.7S2(c), any contentions raised by the parties relating to 

·issues such as psychologkal distress arising from the impacts of the TMI-2 
accident, . the Licensing Board refers to the Commission the various 
contentions raised and the briefs submitted by the parties on the matter. In its 
certification, the Board concludes that the Commission, within its discretion, 
may and should consider psychological stress and community fears under 
NEPA for the purpose of mitigating the effects ofits TMI-llicensing activity. 

CERTIFICATION TO THE COMMISSION 
ON PSYCHOLOGICAL DISTRESS ISSUES 

I. Background 

In its Order and Notice of Hearing dated August 9, 1979 the Commission 
stated that it· had been unable to determine whether issues such as 
psychological distress arising from the impacts of the TMI 2 accident can be 
relevant to this proceeding. Parties wishing to raise such issues were invited to 
brief these issues to the Licensing Board under the Atomic Energy Act and 
National Environmental Policy Act. The Board was directed to certify the 
matter of the Commission, " ... either with or without its recommendation on 
such issues ... " before the Board's prehearing conference order pursuant to 10 
CFR 2.7S2(c). The Commission also stated that it would consider whether it 
can or should grant financial assistance to parties seeking to raise these issues. 
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10 NRC 141, 148. Federal Register 47821, 47824, August IS, 1979. 
The board provided for the filing of psychological stress contentions and 

briefs and we requested preliminary plans for the presentation of evidence on 
psychological issues.t Subsequently seven intervenors filed psychological 
stress contentions.2 The Commonwealth of Pennsylvania and four in­
tervenors filed briefs favoring psychological stress issues3 and two intervenors 
filed preliminary plans for the presentation of psychological stress evidence.4 

The licensee and the staff each filed briefs opposing issues of psychological 
stress.5 PANE filed a brief in reply to the briefs oflicensee and staff and filed a 
request for financial assistance to support intervention on psychological 
issues.6 All of the relevant contentions and briefs by the parties are appended. 
The briefs of the Commonwealth, PANE, licensee and staff are extensive and 
together they present a reasonably thorough discussion of the issues. In our 
view they include the points made by intervenors Newberry, TMIA, and Mr. 
Sholly whose briefs were short and rather summary. . . 

II. Summary of Certification 

In this certification the board directly refers the briefs of the parties to the 
Commission. We do not brief again the issues; our discussion is limited to 
areas where we believe the briefing by the parties fell short of a complete 
discussion of the relevant considerations. We also make a recommendation 
and some observations about this particular proceeding. The stafrs brief is a 
well-organized and reasoned presentation. Although we disagree with some of 

I Memorandum and Order Ruling on Petitions and Setting Special Prehearing Conference, 
September 21, 1979, pp. 23, 24. Subsequently two intervenors objected to the request for a 
preliminary plan for psychological evidence. The Board removed any deadline for the filing of 
preliminary evidence plans, explained that it was an invitation to the parties, not an order, and we 
explained the purpose of the request. Memorandum and Order on Motions to Modify, October 
16, 1979. . 

2 People Against Nuclear Energy (PANE) Contentions Nos. 1 and 2; Newberry Township 
TMI Steering Committee, ~t al. (Newberry Intervenors) Contentions Nos. 1 and 2; Three Mile 
Island Alert, Inc. (TMIA) Contentions Nos. 3 and 8; Environmental Coalition on Nuclear Power 
(ECNP) Contention No.6; Chesapeake Energy Alliance (CEA) Contention No.4; Steven Shdlly 
Contention No. 12; Aamodts Contention No.9 .. 

3 Commonwealth's brief, October 4, 1979, PANE's main brief, October 22, 1979, Newberry 
Intervenors' brief, October 19, 1979. In addition, TMIA's petition to intervene, September 12, 
1979, p. 7, and Mr. Sholly's Supplement to petition to intervene, pp. 38-40, October 22, 1979 
contain arguments on the issue. 

4 Newberry Intervenors' preliminary plan, October 22, 1979. PANE preliminary plan, 
November 2, 1979. . . . 

, Staff brief, October 31, 1979, Licensee opposition brief, October 31, 1979. 
6 PANE's reply brief, November 7, 1979, PANE's request for financial assistance, November 

29,1979. In addition, on February I, 1980, PANE filed a requestfor an expedited decision on its 
request for financial assistanc~. 
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the stafrs conclusions, we have used it as the foundation for our comments. 
Below we state that psychological stress is probably not cognizable under 

the Atomic Energy Act but that the Commission might conclude to the 
contrary for reasons not discussed by the parties. We believe that NEPA 
permits the NRC to consider community fears. We recommend that we be 
permitted to include such issues in this proceeding for the purpose of directly 
reducing the causes of psychological stress; for example, by improving the 
dissemination of accurate and trusted information. We do not make a 
recommendation that psychological stress be factored into a full cost/benefit 
balancing in an Environmental Impact Statement (EIS) because inter alia we 
can identifyno basis to believe that it can be done in this case. We were not 
invited to make a recommendation on intervenor funding, and we make none. 
However, we comment briefly on the possible use ofintervenorfunding in this 
proceeding. . 

III. Psychological Stress Under the Atomic Energy Act 

PANE is the only intervenor to argue that psychological stress is a 
consideration of "public health and safety" within the purview of the Atomic 
Energy Act (PANE's main brief, pp. 3-7; reply brief, pp. 3-5). Staff and 
Licensee each argue that the Act does not encompass any consideration of 
public health other than health relating to radiation hazards (Staff brief, pp. 3-
8; licensee brief, pp. 3-10). The parties discuss State of New Hampshire v. 
Atomic Energy Commission, 406 F. 2d 170 (lst Cir. 1969) cerro denied. 395 . , 
US 962 (1969) and Consolidated Edison Company of New York (Indian 
Point, Unit 1) 3 AEC 62 (1965). These cases held that the possible effects of 
water heated by radiation were not hazards included in the Commission's 
responsibility to protect the health and safety of the public. The legislative 
history cited by the staff and licensee also support the view that only radiation 
hazards are to be considered under the Act. We can identify no law to the 
contrary. 

However, the discussion is incomplete without the observation that, in this 
case, the intervenors are asserting that radiological hazards associated with 
accident conditions are affecting mental health. This is to be compared to 
pollution effects deriving from water heated by radiation in normal operation. 
This is a case of first impression not specifically addressed by the cited 
legislative history nor in New Hampshire or Consolidated Edison, supra. As 
such, the Commission's judgment as to whether the alleged health effects fall 
within the Atomic Energy Act would be entitled to deference. This was the 
view of the First Circuit in Public Service Company of New Hampshire v. 
NRC, 582 F. 2d 77 (1978), where the court held: 

In a regulatory scheme where substantial discretion is lodged with the 
administrative agency charged with its effectuation, it is to be expected 
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that the agency will fill in the interstices left vacant by Congress. See 
Phillips Petroleum Companyv. Wisconsin. 347 U.S. 672, 74 S.Ct. 794,98 
L.Ed. 1035 (1954); Henry v. FPC. 168 U.S. App. D.C. 137,144,513 F.2d 
395,402 (1975). The Atomic Energy Act of 1954 is hallmarked by the 
amount of discretion granted the Commission in working to achieve the 
statute's ends. The Act's regulatory scheme "is virtually unique in the 
degree to which broad responsibility is reposed in the administering 
agency, free of close prescription in its charter as to how it shall proceed in 
achieveing the statutory objective." Siegel v. AEC. 130 U.S. App. D.C. 
307,312,400 F.2d 778, 783 (1968). The agency's interpretation of what is 
properly within its jurisdictional scope is entitled to great deference, 
Power Reactor Company v. Electricians. 367 U.S. 396,408,81 S.Ct. 1529, 
6 L.Ed.2d 924 (1961); Naderv. NRC. 168 U.S. App. D.C. 255, 265-66, 513 
F.2d 1045, 1055-56 (1975), and will not be overturned if reasonably related 
to the language and purposes of the statute. Hardin v. Kentucky Utilities 
Company. 390 U.S. 1,8,88 S.Ct. 651, 19 L.Ed.2d 787 (1968); NLRBv. 
Hearst Publication. 322 U.S. Ill, 131,64 S.Ct. 851, 88 L.Ed.1170(1944); 
Bangor and Aroostock Railway Company v. ICC. 574 F.2d 1096, 1104 n.8 
(lst Cir. 1978). 

[d. p. 82. 
In Public Service Company (a phase ofthe famous Seabrook proceeding), 

the court was referring not only to the Commission's discretion under the 
Atomic Energy Act but also to the deference due the Commission's 
"interpretation of what is properly within its jurisdictional scope" under 
NEPA. Ibid. We again address the Commission's discretion under NEPA 
below. 

IV. Psychological Stress is Cognizable Under NEPA 

The parties opposing the view that psychological stress may be considered 
under NEP A do so on three major bases: 1) The requisite nexus of a direct 
physical environmental impact to the psychological stress is not present, 2) 
psychological stress is not measurable, thus cannot be counted under NEPA, 
and 3) even if psychological stress were to be measurable, it cannot be 
considered in the asserted absence of a rational basis for the effect. We discuss 
each of these considerations in the order of the Stafrs discussion (Staff brief, 
pp.29-50). 

A. Direct Physical Impact is Required 

In its brief the staff acknowledges that certain types of "social" or 
"indirect" impacts must be considered under NEPA but only when it has first 
been demonstrated that these indirect impacts are a result of a direct impact 
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upon the physical environment (pp. 30-41). In support of this position the staff 
refers to the Act itself (p. 31), the legislative history (pp. 31-33) a line of court 
decisions (pp. 34-39) and the Council of Environmental Quality regulation, 44 
CFR 1508.14, (pp. 39-41). 

There is no closely analogous portion in the licensee's brief but the concept 
is related to the licensee's discussion of its view that the bases for community 
fears must be addressed, not the fears themselves. (e.g. pp. 31-33) This view is 
more appropriately considered below under our discussion of whether 
psychological stress must be rationally based before it may be considered. 
Neither the intervenors nor the Commonwealth discuss stafPs "direct physical 
impact" argument. Even though PANE's reply brief addressed most of the 
stafPs objections to psychological issues, it did not reply to the "direct physical 
impact" argument (p. 6). 

The cases relied upon by the staff in its "direct physical impact" argument 
are representative of those involving a direct socio-economic impact not based 
on a significant physical impact upon the environment. Typically in these 
cases the armed forces undertake to close, relocate, or reduce operations at a 
military facility with a result loss of jobs or other adverse economic effect 
upon the surrounding community (e.g. Breckinridge v. Rumsfield, 537 F.2d 
864 (6th Cir. 1976), cerro denied 429 U.S. 1061 (1977), Staff Brief, pp. 34-38 . 
In another case, Monarch Chemical Works, Inc. V. Exxon, 466 F. Supp. 639 
(D. Neb., 1979), the court held that since a correctional facility would have no 
significant primary effect, consideration of socio-economic effects was not 
required. The CEQ regulation, 10 CFR 1508.14, provides that social effects in 
themselves do not require an EIS, but must be considered when interrelated 
with natural or physical environmental effects. 

Since no one else has done so it is necessary for us to point out that these 
cases are irrelevant to this proceeding. The psychological stress alleged by the 
intervenors here is related to a significant physical environmental impact: the 
operation of TMI I coupled with residual effects of the accident at TMI 2. It 
does not matter, as staff argues, that there has been a cost/benefit balancing in 
a full-scale EIS for TMI 1 and the construction and operation was found to be 
justified (pp. 9-14) or that this is a narrowly scoped proceeding. The very fact 
that an EIS and cost/benefit balancing was required is a recognition of the 
fact that the operation of TMI 1 involves a significant physical impact upon 
the environment. 

B. Ps~chological Stress is Sufficiently Quantifiable 
j' • , 

The staff (pp. 43-47) and other parties cite five Circuit Court cases to the 
effect that community fears and psychological stress are not cognizable under 
NEPA primarily because they are not amenable to 'quantification: Hanly v. 
Mitchell, 460 F.2d 640 (2d Cir.1972), cert. denied, 409 U.S. 990(1972) (Hanly 
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I); Hanlyv. Kleindienst, 471 F.2d 823 (2d Cir.1972), cert. denied, 412 U.S. 908 
(1973) (Hanly 11),' Maryland-National Capital Park and Planning 
Commission v. U.S. Postal Service, 487 F.2d 1029,1037 -38 (D.C. Cir.1973); 
First National Bank ofChicagov. Richardson, 484 F.2d 1369, 1375 (7th Cir. 
1973); and Nucleus of Chicago Homeowners Association v. Lynn, 524 F.2d 
225 (7th Cir. 1975) cert. denied, 424 U.S. 967 (1976}.7 

The quantifiability cases are the focal point of the most vigorous debate 
among the parties and this sub-issue is extensively discussed by all those 
briefing the issue. Licensee brief, pp. 13-29; PANE main brief, pp. 16-21; 
PANE reply brief, pp. 9-12; Commonwealth brief, passim, Newberry 
Intervenors' brief, pp. 2-4. 

The intervenors, particularly PANE and Newberry Intervenors, discuss in 
their filings how psychological stress may be measured in individuals and in 
the community. The discussion frequently is based upon tort liability, thus, to 
some extent, it becomes digressive. But addressing the measurability of 
psychological stress in terms of torts in relevant to the limited use 
recommended by the board below. The staff acknowledges that some 

'quantification of stress upon the community is being undertaken by 
responsible organizations. Staff brief, p. 53, n. 51. Although we discuss the 
possible uses of this information below, we have nothing to add to the parties' 
briefs on how to measure psychological stress.8 

However the consideration of whether psychological stress is sufficiently 
quantifiable to be considered under NEP A should also include several factors 
not addressed by the parties. 

Precise numerical quantification is not necessary. The NRC regularly 
considers the aesthetic effects of its licensing actions upon the environment. 
Recently, the NRC staff concluded in Greene County Nuclear Power Plant 
that the proposed nuclear plant would have an unacceptable aesthetic impact 
upon the environment surrounding the proposed plant. Final Environmental 
Statement (FES},NUREG-0512, January 1979, p. IV., Sec. 5.7. The staff's 
non-numerical measurement of the Greene County plant's aesthetic impact 
has apparently eliminated the proposed site; the applicant has not challenged 
the staff's findings. The licensing board in Public Service of New Hampshire, 
el 01., (Seabrook Station, Units 1 and 2), 6 NRC 816,826, in a finding later 
,mooted, measured the aesthetic impacts of cooling towers for the Seabrook 
facility. Id. at 826. 

/' , 
1 But See Chelsea Neighborhood Association v. U.S, Postai Service. 516 F.2d 378, 388 (2d 

, Cir. 1975). ' . , . 

I Except that we might note that it is premature to expect paitle~ to describe now the details of 
their expected evidence. The intervenors have, in our view. established' a sufficient prehearing 
basis for the premise that the 'effects are measurable. To permit 'this evaluation is why we invited 
preliminary plans for the presentation of evidence on psychologiCal stress, n. I, supra. 
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In a later phase ofthat same proceeding, the First Circuit in'Public Service 
Company,supra,found that the NRC was well within its discretion in requiring 
the rerouting of transmission lines, in part, to avoid a "visual insult" to the 
relatively pristine area involved (582 F.2d at 80). 

Another point not adequately briefed is that, in the quantifiability cases 
argued by the parties, no mention is made of the posture of the cases there 
compared with here. In the Hanly cases, supra, Maryland National Capital 
Park and Planning Commission, supra; First National Bank of Chicago, 
supra,' Nucleus of Chicago Homeowners, supra; and virtually every other case 
discussed by the parties concerning the requirements of an EIS, the Federal 
agency has been sued for an asserted failure to comply with the provisions of 
NEPA. But in Public Service Company, supra, the NRC was challenged by 
the utility for exceeding the requirements ofNEPA. In this unusual, perhaps 

, unique situation, the exercise of the agency's discretion in affirmatively 
protecting the environment was ringingly supported by the court. See citation, 
pp. 5, 6, supra and 582 F.2d at 82. ' 

Still another aspect of the quantifiability subissue not adequately 
addressed by the briefing parties is the nature of the impacting force. In the 
Hanly line of cases, and those following, the courts were confronted with the 
argument that the mere presence of a disadvantaged group of people could 
constitute a pollution to the enviroment of a higher socio-economic group. 
The term "people pollution" was disparangingly coined by Judge Leventhal of 
the D.C. Circuit in Maryland National Capital Park and Planning Commis­
sion, supra, 487 F.2d, at 1037. The D.C. Circuit refused to accept a factor with 
such strong racial and class overtones as a' 'consideration of national 
environmental policy. The Seventh Circuit in Nucleus of Chicago 
Homeowners Association, 524 F.2d at 231, cited with approval the D.C. 
Circuit refusal. See also Como-Falcon Coalition v. Department of Labor, 465 
F. Supp. 850,857, n. 2. (D. Minn. 1978). In our proceeding of course there are 
no overriding national policies preventing the frank acknowledgment that the 
presence of the impacting force (operation of TMI I) in itself may be 

, considered in mitigation of its effects, which brings us to the next area of 
dispute among the parties. 

C. Rational Basis for Community Fears 

The licensee to a greater extent (brief, pp. 20-25) and the staff to a lesser 
extent (pp. 44-46) argue that, even if psychological stress to the community is 
measurable, it is not cognizable under NEPA if the fears are not justified. Both 
cite First National Bank of Chicago, supra, where the court h'eld: 

. . . we question whether such factors, [psychological and sociological 
effects upon neighbors] ~ven if amendable to quantification, are properly 
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cognizable in the absence of clear and convincing evidence that the safety 
of the neighborhood is in fact jeopardized. 

484 F.2d at 1380 n. 13. 
From this ruling, licensee argues that First National Bank provides 

explicit support for the proposition that unsubstantiated fears or unfounded 
psychological effects are not cognizable under NEPA (Licensee brief, p. 22). 
Neither PANE, the Commonwealth, nor any other intervenor directly 
addresses this view of NEPA, so we must. 

First, "clear and convincing" is a standard for the measurement of proof, 
the quantity and quality of evidence; its use in First National Bank, certainly 
was not intended to be a carefully considered evaluation of evidentiary 
standards. 

More important is the fact that the scheme of nuclear energy regulation 
assumes that commercial energy reactors are inherently dangerous but 
potentially safe. Why else does the Commission consider remote siting of 
nuclear plants and ten mile plume emergency planning zones? For that matter, 
why else are there an Atomic Energy Act and the NRC? The TMI 2 Lessons 
Learned Task Force Final Report states that "probably" the single most 
important human factor with which the nuclear industry and NRC must 
contend is the "mind set that future accidents are impossible." NUREG-Q585, 
1979, p. 2-7. 

We urge the Commission to reject out-of-hand the arguments that the 
Commission should ignore community fears of TMI 1 operation because of 
the assertion that those fears are irrational. These fears differ from the fears 
produced by low income housing, and they are more amenable to mitigation 
as we discuss below. 

D. Environmental Impact Statement 

In sum the staffs position is that the issue of psychological stress should be 
considered under the umbrella of a need vel non of an environmental impact 
statement. Staff brief pp. 9-29.9 The staff argues that an EIS is not required, 
but even if it were required, psychological stress is probably not cognizable 
under NEPA. But, according to the staff, maybe it is cognizable. If it 'is a 
question of quantifiability, the staffs reasoning continues, it is the NRCs 
responsibility under NEPA to: 

(B) identify and develop methods and procedures, in consultation with 
the Council on Environmental Quality established by subchapter II of 
this chapter, which will insure that presently unquantified en-

9 The staff has elected to address the issue of the need for an EIS in its psychological stress 
brief. The other parties have raised the EIS issue with respect to other sub-issues in briefs not 
before the Commission. The question of the need for a general EIS is pending before the board. 

304 



vironmental amenities and values may be given appropriate con­
sideration in decisionmaking along with economic and technical 
considerations; 

Section 102(2)(B); 42 USC 4332 (B). Staff brief, pp. 9-29, 51-56. 
Recognizing that NEPA may require the staff to develop the methods 

(with CEQ) to quantify "presently unquantified environmental amenities" the 
staff then reports: 

Further, the NRC Staff has not had the opportunity and does not 
presently have the expertise to make more than a cursory evaluation of the 
methodology of these studies. Consequently, we cannot say with any 
degree of certainty whether the psychic distress associated with continued 
operation of the TMI 1 facility is sufficiently susceptible of measurement 
to permit a meaningful assessment of the phenomenon. [footnote omitted] 
The staff refers to a sizeable group of studies by responsible organizations 

attempting to measure the effect of the TMI 2 accident on mental health 
(Brief, p. 53, n. 51) and other efforts to reconcile mental health with NEPA 
(Id., p. 54, n. 53). But its ultimate conclusion is that psychological stress 
should not be considered in this proceeding. Id., p. 56. 

We have examined the filings of the parties, the studies referred to by the 
staff, and other literature,lo We cannot identify a source of evidence which 
would permit the measurement of the psychological stress phenomenon well 
enough for use in a full-scale cost/benefit balancing in an EIS. Nor do we 
know whether or not the state of the art can now produce such evidence. 
Although the intervenors refer to the community fears as well as individual 
fears, the intervenors have no more resources or expertise than does the staff 
to produce evidence useful in a full-scale cost/benefit balancing. 

Only the staff has the resources and opportunity to develop the 
methodology to produce such evidence. Whether the staff should be directed 
to develop the methodology to quantify psychological stress for use in an EIS 
is a matter between the Commission and the staff. The board has no 
recommendation. 

E. Mitigation under NEP A 

It was appropriate for the staff to discuss psychological stress first in terms 

10 For example, (1) GIeser, G.C.; Green, B.L.; and Winget, C.N. 1978. "Quantifying Interview 
Data on Psychic Impairment of Disaster Survivors." Journal Nervous and Mental Disease. 166 
(3), 209-216; (2) Quarantelli, E.L., and Dynes, R.R. 1977. "Response to Social Crisis and 
Diaster." Annual Review of SOCiology. 3, 23-49 (a review of the state-of-the-art of disaster 
psychology/sociology, with a bibliography of more than 100 references; (3) Quarantelli, E.L. 
(ed.), 1978, Disasters: Theory and Research. Sage Studies in International Sociology 13. Journals 
include Mass Emergencies: An International Journal of Theory. Planning. and Practice and The 
International Journal of Disaster Studies and Practice. 
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of an EIS, but the staff erred in limiting its analysis to whether an EIS 
factoring psychological stress is required. 

Aside from its fundamental threshold position, the staff seems to take the 
position that, even if psychological distress is cognizable under NEPA, the 
Commission cannot consider it because it does not have the skills and 
resources to factor it precisely into an EIS. Thus, it would seem, the staff is 
arguing that, if the Commission cannot do a complete job, it should do 
nothing at all. We disagree. We believe that NEPA permits the NRC, within 
its discretion and without an EIS, to consider community and individual 
fears, and to take reasonable actions to mitigate these fears. 

It is true that the NRC usually considers environmental impacts in the 
course of issuing an EIS or environmental impact appraisal under Section 
4332(C). Sometimes the evaluation is under subsection (E) requiring the 
consideration of altematives. 11 But solely because an action otherwise 
required by NEPA does not fall neatly into the specific mandates of Section 
4332 (A) through (I), does not, in our view, prevent the Commission from 
exercising its general authority and responsibilities under NEPA. 

In Section 4332: 

The Congress authorizes and directs that, to the fullest extent possible: (1) 
the policies, regulations, and public laws of the United Stated shall be 
interpreted and administered in accordance with the policies set forth in 
this chapter, .... 
The policies referred to are those set forth under Section 4331(b) 

including: 

(2) assure for all Americans safe, healthful, productive, and esthetically 
and culturally pleasing surroundings; 

(3) attain the widest range of beneficial uses of the environment without 
degradation, risk to health or safety, or other undesirable and 
unintended consequences; 

(5) achieve a balance between population and resource use which will 
permit high standards ofliving and a wide sharing of life's amenities; .. 

These general provisions of NEP A provide the Commission with the 
authority to take reasonable action to protect the environment even where an 
EIS is not required, or as it may be in this case, not possible. In a review of 
NRC and AEC decisions we have been unable to find specific authority for 

II Section 4332 (E) requires agencies to " ..• study, develop. and describe appropriate 
alternatives to recommended courses of action in any proposal which involves unresolved 
conflicts concerning alternative uses of available resources; .•. " . 

We do not depend upon this subsection because we believe that the Commission's authority 
to protect the environment is much more fundamental. 
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our view. The cases, as we noted above, have been under circumstances where 
the impact has been deemed sufficient to trigger an EIS under Section 4332 
(C) (or a negative statement supporting an environmental impact appraisal). 
However there is no trend that we can identify in Commission-NEPA 
precedents inconsistent with our recommendation. The conditioning of 
licenses has not been dependent upon whether, in a cost/benefit balancing, the 
overall balance was tipped. In Detroit Edison Company (Greenwood Energy 
Center, Units 2 and 3) ALAB-247, 8 AEC 936, 944-45 (1974), the Appeal 
Board discussed the relationship between the Commission's authority to 
condition licenses and the final balancing under NEP A: 

Nor is the Commission's authority restricted, as the applicant would have 
it, to voting the license up or down depending on whether the overall 
"cost/benefit ratio" is tilted against the facility by the location of its 
transmission lines. On the contrary, under NEPA, an agency is also 
obliged to minimize to the extent reasonably practicable the environmen­
tal aftermath of its actions. Environmental Defense Fund v. Corps of 
Engineers, 492 F.2d 1123, 1135 (5th Cir. 1974); Environmental Defense 
Fund v. Froehlke, 473 F.2d 346, 353 (8th Cir. 1972); Council on 
Environmental Quality Guidelines, 40 CFR Section 1500.2(b) (1974 rev.). 
[Footnote omitted] As the District of Columbia Circuit has succintly put 
it: 

Clearly, it is 'pointless to 'consider' environmental costs without also 
seriously considering action to avoid them. [Calvert Cliffs, supra, 499 
F.2d at 1128.] 
Our own decisions reflect that understanding. We have held that 
NEP A requires nuclear facilities to be designed to minimize en­
vironmental harm to the extent reasonably practicable before the final 
balance is struck. The cooling tower cases are a clear example. We have 
reiterated in those decisions that the relative environmental merits and 
costs of the various cooling systems be evaluated for each facility to 
insure "that the optimum alternative may be selected" before "[f]inally, 
an overall balancing of costs and benefits occurs .... tt [Citations 
omitted] It would overturn those decisions to rule in this case that 
environmental damage which can be avoided at reasonable cost is 
nonetheless permissible, provided only that the ultimate, overall 
cost/benefit ratio remains favorable to a nuclear plant. Such a result is 
unwarranted; it would devitalize NEP A. We are neither prepared nor 
empowered to inter that Act. 

ld. at 444-45. 
In Public Service Company, supra, the First Circuit described the reach of 

NEPA quite simply: 
The directive to agencies I to minimize all unnecessary adverse 
environmental impact obtains except when specifically excluded by 
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statute or when existing law makes compliance with NEPA impossi­
ble. 

582 F.2d at 81. 
As we noted, the board, if permitted, would consider psychological stress 

for the purpose of mitigating community fears about the operation of TMI 1. 
The licensee notes throughout its brief that the correct way to address 
community fears is to remove the bases for them (Licensee's brief, e.g., pp. 18, 
23,30-33). Certainly it is true that the best way to minimize any psychological 
stress in the communities around TMI 1 is to make the plant safe or not allow 
it to operate. We do not need further authority from the Commission to 
approach community fears in this manner. What we may need is the 
jurisdiction to impose reasonable, cost-effective conditions on the operation 
of TMI 1 directly, and perhaps solely, for the purpose of mitigating 
psychological stress. For example, if the record should demonstrate that the 
licensee has complied with the law, regulations and reasonable standards of 
public health and safety in its radiological monitoring program, but that, say, 
additional continuous off-site ,monitoring visible by the residents around the 
facility would 'reduce apprehension in the community, and, in a mini­
cost/benefit balancing, it is found to be reasonable, we should have the 
authority under NEPA to require this amenity.12 

Further, the opportunity for the public in the vicinity of TMI to express 
through the NRC hearing process their fears and ideas for the alleviation of 
their fears can in itself have a substantial mitigating impact in the resolution of 
any residual psychological stress from the accident, and the proposed restart 
of TMI 1. On the other hand, to conclude summarily that these fears are 
baseless and therefore beyond NRC jurisdiction, as urged by the licensee, may 
produce additional stress in that the public may perceive an attitude that their 
fears are of no consequence, and that, therefore, they have no control over, or 
voice in the events affecting them.13 

Even if the Commission does not permit the consideration of psy­
chological stress issues as such, these issues may collaterally relate to other 
issues which must be considered in the proceeding. Community fears may be a 
factor in evaluating the effectiveness of the licensee's emergency response 
plan. The licensee's sensitivity to community fears and licensee's credibility 
may indirectly relate to its management capability to formulate and 
implement emergency response plans. Conversely, the effectiveness of plans 
may rest on the public's education, its preparation to take action and its 
confidence in the plans. To the extent that psychological stress may be a factor 

11 This example has no record basis. We use itsolely as an illustration. It is, however, an area of 
interest to the board which may deserve examination. 

Il Titchener, J.L. and F.T. Kapp, 1976. "Family and Character Change at Buffalo Creek." 
American Journal Psychiatry, IJ3(3), 295-299; Lifton, R.J. and E. Olson, 1976. "The Human 
Meaning of Total Disaster: The Buffalo Creek Experience." Psychiatry. 39.1-18. 
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in these other issues, we do not believe that additional authority from the 
Commission is required. We are seeking only the authority to address directly 
and to mitigate fears which may result from the proposed operation of the 
facility. 

The board would not anticipate a parade of witnesses describing their 
personal experiences during the TMI 2 accident and their concerns about 
restarting TMI 1.14 This approach would soon become cumulative and, in any 
event, would be of doubtful value. It would provide little information beyond 
what the board has already observed during the public limited appearances. 
As we noted above, the stafrs brief contains references to studies which may 
be valuable and individual intervenors have indicated their plans to approach 
the issue on a broader, more analytical level. 

V. Intervenor Funding 

The Commission has not invited the board's recommendation on the issue 
of financial assistance to intervenors. While we do have views on the subject, 
they are individual and philosophical, and not likely to be helpful to the 
Commission. Our only comment on intervenor assistance is that there are 
intervenors and attorneys in this proceeding who have the skills to use 
intervenor funds effectively. One intervenor, PANE, has submitted a plan for 
the use of intervenor funds which warrants consideration if the Commission 
determines to provide intervenor assistance (p. A-133). 

VI. CONCLUSION 

The Nuclear Regulatory Commission, within its discretion, may and 
should consider psychological stress and community fears under NEPA for 
the purpose of mitigating the effects of its TMI I licensing activities. 

Bethesda, Maryland, 
February 22, 1980 

Respectfully submitted, 

THE ATOMIC SAFETY AND 
LICENSING BOARD 

Walter H. Jordan 
Linda W. Little 
Ivan W. Smith, Chairman 

14 The Consumer Advocate of Pennsylvania has submitted an instructive brief addressing the 
potential problems of stress caused to witnesses testifying on this subject (p. A·28). 
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(Perkins Nuclear Station, 
Units 1, 2, and 3) February 22, 1980 

The Licensing Board issues its· third partial initial decision in this 
construction permit proceeding, determining that there is no alternate site 
obviously superior to that proposed for the facility. The Board also ratifies its 
two previous decisions (LBP-78-2S, 8 NRC 87 (1978), and LBP-78-34, 8 NRC 
470 (1978», which disposed of other issues then before it. The Board defers 
ruling on the NEPA cost/benefit balance involved in the construction and 
opemtion of the facility pending the resolution of, inter alia, generic safety 
issues and other matters growing out of the Three Mile Island accident. 

TECHNICAL ISSUE DISCUSSED: Water supply adequacy. 

PARTIAL INITIAL DECISION 
(Construction Permit Proceeding) 

Two Partial Initial Decisions, LBP-78-2S, 8 NRC 87 (July 14, 1978) and 
LBP-78-34,8 NRC470 (October 27, 1978), were issued in this proceeding. The 
frrst pertained to Radon-222 and the second pertained to all issues except 
alternate sites and generic safety issues. This Partial Initial Decision ratifies 
our previous Partial Initial Decisions and determines the alternate site issue. 

310 



Alternate Sites 

Background 

• 1. In the environmental hearings in 1977, the Board questioned on April 
28, 1977, whether the record was adequate as to "alternate sites," in view of 
Florida Power and Light Company (St. Lucie Nuclear Power Plan, Unit No. 
2), ALAB-335, 3 NRC 830 (1976), which remanded the issue to the Licensing 
Board (fr. 1482, 1488, 1581-1630, 1650-1657). A second decision was issued 
on October 7, 1977, on the alternate site issue in St. Lucie, by the Appeal 
Board; ALAB-435, 6 NRC 541 (1977). 

2. On April 5, 1978, the Board issued an Order which stated, inter alia: 

The responsibility of the Staff in its evaluation of alternate sites was 
considered by the Appeal Board in St. Lucie. We think it appropriate for 
the parties to provide the Board with short statements in the form of 
citations to the record and comments on the law as to their perceptions of 
the state of the record in this proceeding in that regard. [footnote omitted] 

In response thereto, both the NRC Staff and Applicant maintained that the 
record reflected the adequacy of the Stafrs consideration of alternative sites, 
consistent with the National Environmental Policy Act (NEP A) and NRC 
case law. See responses of Staff and Applicant, dated April 17 and April 21 , 
1978, respectively. Intervenors contended that the consideration of alternative 
sites by the Staff and by the Licensing Board had been insufficient, specifically 

. in the failure to evaluate the possibility of locating a nuclear facility on Lake 
Norman using one-through cooling (i.e., discharge of heated effluent directly 
into the receiving basin). See Intervenors' Response, dated April 21, 1978. 

3. Prior to this Board's ruling on the adequacy of the record in regard to 
alternative sites, the Appeal Board issued decisions on April 28, 1978 and May 
25, 1978, which addressed the adequacy of NRC Staff review of alternative 
sites.1 Without further explanation, the Staff, on June 15, 1978, moved to 
reopen the proceeding to take additional evidence on Staff review of 
alternative sites. Applicant vigorously opposed the motion, stressing that the 
Staff review in Perkins had been fully consistent with the above-referenced 
Appeal Board decisions. See Applicant's Opposition, p. 4, line 8, and p. 5, line 
5, dated June 27, 1978. Intervenors supported the Staff motion. See 
Intervenors' Response, dated June 29, 1978. On July 14, 1978, this Board 
granted the Stafrs motion and reopened the record for the limited purpose of 

I Public Service of New Hampshire, et aT. (Seabrook Station, Units 1 and 2), ALAB47I, 7 
NRC 477 (1978) and Boston Edison Company (Pilgrim Nuclear Generating Station, Unit 2), 
ALAB-479,7 NRC 774 (1978). 
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taking new evidence "regarding the Stafrs analysis of sites alternate to the 
Perkins site." The parties proceeded with discovery, and evidentiary hearings 
were held January 29, through February 2, 1979, on the issue. At the hearing 
the following exhibits were admitted into evidence: 

Summary Report, January 1978, 
Duke Power Company, Site 
Studies, February 1978, Duke 
Power Company Response to 
NRC Request for 
Additional Information, 
August 18, 1978. 

August 7 Response of 
" Applicant 

(Plant Site Evaluation 
Using Numerical Ratings) 

Evidentiary Hearings 

Stafrs Exhibit 10 
(Tr.3061) 

Stafrs Amended 
Exhibit 10 
(Tr.3078) 

Intervenors' 
Exhibit 7 
(Tr.3656) 

, . 

4. Consistent with the purpose of the reopened hearing, the Staff 
presented a panel of witnesses, all of whom were adjudged to be experienced in 
appraisals of potential environmental impacts and alternate sites. 
(Professional Qualifications attached to Supplementary NRC Staff 
Testimony, following Tr. 3049; Tr. 2988,3046-48,3069). This panel presented 
two pieces of evidence-the Supplementary NRC Staff Testimony (incor": 
porated in the record following Tr. 3049) and Applicant's responses to Staff 
questions, which were part of the basic data upon which "NRC premised its 
analysis.2 (Staff Exhibit 10 ad~itted at Tr. 3061 and Supplemented at Tr. 
3078). 

5. Applicant's responses to a series of Staff questions" were made on 
August 8,3 August 31, and September 27,1978 (Tr. 3078-79). These responses 

2 While the Staff presented Applicant's responses, Applicant subsequently affirmed that such 
were performed in the regular course of business and were true and correct. (Tr. 3652-53). 

3 Applicant's August 8, 1978, response consisted of a cover letter of that date and actual 
responses dated August 7, 1978. Both dates have been used interchangeably throughout the 
record. It should be noted that this response included Applicant's X-81 and X-82 Site Studies, 
February 1973 and Phase·I Siting Study, January 1979, both of which have been separately 
referred to throughout the record. 

312 



documented Applicant's site-selection process which leads to its selection of 
the Perkins site. Applicant describes its methodology, addresses the screening 
and selection process, including criteria for site elimination and selection, 
provides the underlying data upon which Applicant premised its site 
evaluation, and identifies potentially licensable sites for power-generating 
facilities in and about Applicant's service area. Because Applicant's responses 
form the background for the Staff review, as well as the analysis presented by 
Intervenor's witness, Dr. Alan Lipkin, the Board deems it prudent to explore 
them in some detail. 

6. The responses address Applicant's original alternative siting analyses, 
as set forth in its X-81 and X-82 Site Studies, February, 1973. They explain 
that the Perkins site was selected in April 1973 based upon studies performed 
in the latter half of 1972 and early 1973. (Applicant's August 7,1978 Response 
at p. 1, Staff Exhibit 10). Since Applicant had previously purchased both 
fossil and nuclear units in the range of 1100+ MWe, it was decided that an 
optimum plan, considering the economics of standardization, would be to 
purchase six identical units of the 1200-MWe class. Based upon studies of 
Applicant's Catawba Nuclear Station, Applicant had previously decided that 
nuclear power would be the most economical and environmentally accep­
table. Accordingly, Applicant's site selection process tried to select the two 
best sites for nuclear units. Applicant also knew that the 1972 Federal Water 
Pollution Control Act (FWPCA), as amended,4 would lead to new 
promulgation of regulations by the Environmental Protection Agency (EPA) 
concerning alternate methods for heat dissipation from steam power plants. 
Because EPA regulations had yet to be promulgated, Applicant did not want 
to use cooling towers when lake cooling might be an alternative, or to select 
sites on existing or new lakes when regulations might require cooling towers. 
Thus, Applicant was seeking nuclear generation sites suitable for either once­
through lake cooling or using cooling towers. (Applicant's X-81 and X-82 Site 
Studies, February 1973, and August 8, 1978 Reponse at pp. 1-12, Staff Exhibit 
10). 

7. An initial review by Applicant of Applicant's region of interest, i.e., the 
Duke Power Company service area and the immediately adjacent areas, was 
performed using Applicant's inventory of sites. Preliminary screening located 
additional site area. Primary screening was then conducted. Applicant 
considered such engineering and environmental factors as water availability, 
access to the existing transmission network, institutional factors, and the 
location of other sites. This review and screening eventually led to the analysis 
of nine sites and a variety of sites with suitable condenser-<:ooling alternatives. 
Reconnaissance-level information was evaluated and the comparative costs to 

4 33 u.s.c. § 1251 et seq. 
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begin construction at each site was evaluated. Water-use studies, transmission 
system studies, and conclusions and decisions regarding waste heat dissipa­
tion led to the selection of the Perkins site for one of the two plant sites as 
described in Applicant's Construction Permit Application submitted in 
March, 1974. (Applicant'S X-81 and X-82 Site Studies, February 1973, and 
August 8, 1978 Response at pp. 1-12, Staff Exhibit 10). 

8. The Applicant's responses also 'reflect that in mid-1976 Applicant 
initiated a thermal station siting program, the preliminary result of which was 
the Summary Report Phase-I Siting Study, January 1978. The program was 
independent of Perkins. Its objective was to select the two best fossil and the 
two best nuclear-site alternatives for the baseload generation needs in the 
period after the commercial operation of the Perkins units. The Study was 
designed to complement existing siting guidelines and regulations. It used a 
systematic screening methodology, similar to methods outlined in NRC 
Regulatory Guides 4.2 and 4.7; it recognized the exclusion of areas based on 
reconnaissance-level information; and it made conservative site-selections 
based on objective quantitative and SUbjective qualitative evaluations 
(Applicant's Phase I Siting Study, Staff Exhibit 10) . 

. 9. A "coarse screening" of the region of interest identified potential areas 
and candidate areas. The coarse-screening process examined general 
engineering and environmental criteria associated with water availability, 
land use, transmission facilities, geology, seismology, demography, and 
meteorology. Based upon the Study, 100 sites were identified for further 
evaluation (Applicant'S Phase-I Siting Study, pp. 3-5, August 8, 1978 
Response, Attachment 2 and August 31, 1978 Response at pp. 3-1 through 3-9 
and Table 3-1, Staff Exhibit 10). 

10. The Applicant's intermediate-screening of candidate areas resulted in 
the identification of ."site areas" and "potential sites." Applicant used large­
scale mapping to indicate potential sites. Such sites then lacked formal 
evaluation. Each site was further evaluated based upon visits and more 
detailed analysis of reconnaissance-level data. This process excluded 62 sites 
from the original 100; the remaining 38 sites are evaluated and presented in the 
Phase-I Siting Study. The 62 sites were excluded because: 

a. 18 were located in areas classified as natural and scenic, or state 
park or national forest. Several were distant from the Duke service 
area. 

b. 12 had insufficient land or water to support 2600-MWe thermal 
stations. 

c. 2 are presently power-plant sites (Catawba and McGuire). 
d. 1 was inundated by an existmg project (Lake Norman). 
e. 7 reflected commercial and industrial buildup. 
f. 7 duplicated sites carried into the Phase-I study as potential sites. 
g. 11 were geologically (seismically) undesirable. 
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h. 3 are possible fossil sites adjacent to existing fossif stations. 
i. 1 has been developed by a municipality for water supply .. 

(Applicant's Phase-I Siting Study at pp. 5 and 6, August 8, 1978 Response, 
Attachment 2 and August 31, 1978 Response at pp. 3-1 through 3-9, Staff 
Exhibit 10). 

11. The 38 identified sites then were further evaluated by Applicant 
during the fine-screening phase. The fine-screening process excludes potential 
sites based on a more detailed evaluation of criteria related to the cooling­
system development, environmental impacts, transmission, flood hydrology, 
transportation, population density, meteorology, and other engineering and 
environmental considerations of each site. Applicant provided detailed 
information on each criterion. (Applicant's Phase-I Siting Study at pp. 8-11 
and August 31, 1978 Response at pp. 1-2 through 1-7, Staff Exhibit 10). 
Utilizing a mathematical matrix, the information gathered for each criterion 
for each site was translated into either a cost factor.or a numerical rating 
factor: The rating factor is a numerical value or value range treated 
consistently for each potential site. Applicant provided a detailed description 
of its rating process (Applicant's Phase-I Siting Study, Attachments 1-5, Staff 
Exhibit 10). Each criterion, exclusive of the measurable costs, was also 
assigned a weighting factor. The weighting factor indicates the relative 
importance assigned by the Applicant to each listed criterion; the higher the 
weighting factor the more important the parameter is considered to be. 
Applicant explained the weight assigned each criterion. (Applicant'S August 
31, 1978 Response pp. 1-2 through 1-7 and Phase-I Siting Study at pp. 7-8, 
Staff Exhibit 10). The rating factor mUltiplied by the weighting factor for each 
criterion, added to the products, resulted in a weighted total (termed Site 
Quality) for each alternative. The criteria evaluated based on costs were 
totaled to yield a dollar penalty ($ penalty). The Site Quality number and a 
dollar penalty number have been determined for each plant-site alternative; 
the higher the Site Quality and the lower the dollar penalty, the better the 
plant-site alternative. (Applicant's Phase-I Siting Study at pp. 6-8, Staff 
Exhibit 10). For clarity, a matrix format is set forth on page 12. 

12. Through a review of total Site Quality points'and site dollar penalties, 
the 38 sites were analyzed to select the ten best sites which would be 
representative of cooling and fuel alternatives. (See Applicant's August 31, 
1978 Response, pp. 6-5 through 6-25, Staff Exhibit 10, for information used in 
this analysis; see Phase-I Siting Study, Table 6, for a list of the ten selected 
sites, which are designated under the "Sites to Carry Forward" column by an 
asterisk, Staff Exhibit 10). 

13. Because the 38 sites reflected in the Siting Study were not limited to 
the nuclear option only, the Staff requested additional information related to 
the 4000-MWe nuclear sites using the cooling tower option. Applicant's 
preliminary evaluations of the 38 sites indicated that only 27 were suitable. 
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Applicant explained the reasons for exclusion ofthe eleven sites. (August 31, 
1978 Response at pp. 6-2 through 6-5). After preliminary review, an 
additional four sites were excluded because they had a total Site Quality point 
value of less than 100. (August 31, 1978 Response at pp. 6-5 and 6-25). A 
minimum streamflow of 500 cfs was adopted as the minimum streamflow 
necessary for radwaste dilution for the 4000-MWE nuclear alternative, and 
this consideration rules out six sites. August 31, 1978 Response, p. 6-25). 

14. The remaining 17 sites were further evaluated by Applicant; some 
were eliminated because they were not significantly different alternatives. For 
example, if two sites were located near each other on the same water body, 
only the better one was chosen. With this further elimination, eight sites were 
selected (a description of Applicant's evaluation is set forth in its August 31, 
1978 Response, pp. 6-25 through 6-28). The process of fine-screening and 
evaluation produced the subsequent 4000-MWe nuclear/cooling tower 
candidate sites: 

1. Lake Norman "E" 
2. Lake Hartwell 
3. Tuckertown .: 
4. Fishing Creek Reservoir 
5. Broad 
6. Middleton Shoals 
7. Clinchfield 
8. Wateree 

15.To assist the Staff in comparing Perkins with the sites evaluated in the 
Phase-I Siting Study, Applicant, pursuant to Staff request, furnished a matrix 
of the Perkins site. (Applicant'S August 8, 1978 Response, Staff Exhibit 10). 
Applicant'S evaluation of Perkins and the above-identified sites led it to 
conclude that there was no site obviously superior to Perkins. (Applicant's 
August 8, 1978 Response, p. 2 and Attachment 2, p. 2, Staff Exhibit 10). 
. 16. The Board sought an explanation to the Staff statement (Supplemen­
tary NRC Staff Testimony at p. 6, following Tr. 3049, hereinafter referred to 
as "Staff Testimony") regarding the "unique independence" of Applicant's 
Phase-I Siting Study. The Staff explained that the Siting Study assumed 
Perkins had obtained the necessary licenses and thus was no longer a 
candidate site to be considered in future site planning. Under such a 
circumstance, there was no opportunity to favor the Phase-I Siting Study 
toward Perkins. In addition, the Staff explained that the Siting Study was 
published in January 1978, well before the Staff moved to reopen this 
proceeding. Accordingly, the Phase-I Siting Study could not have attempted 
to downgrade sites so that Perkins would be preferable. (Tr. 3194-97). 

17. We also inquired whether Lake Norman is environmentally preferable 
than Perkins as a result of upstream regulation of water flows. (Tr. 3671-72). 
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Applicant responded that while the Catawba River is regulated, the 
construction of Carter Creek Reservoir will similarly regulate the Yadkin 
River during low flows so that downstream effects will be minimal, as 
indicated by the extensive studies previously received as evidence.s (Tr. 3672-
73). 

IS. We inquired as to the environmental effects at Perkins when flow was 
just above the 1000 cfs mark (Tr. 3673-74). Applicant acknowledged that there 
will be some effect at that level, but that to assess the matter properly, 
extensive studies had been undertaken. These studies are part of this record, 
which show that the effect will be minimal (Tr. 3674). Staff had earlier testified 
that Perkins would have a virtually insignificant effect upon the Yadkin River 
and High Rock Lake (Tr. 31S9). Applicant further stated that 1000 cfs 
streamflows are exceeded 97% of the time; and that 1100 cfs streamflows are 
exceeded 96.2% of the time, which means that the Board's concern is directed' 
to a situation which will occur S/lO of 1% of the time (Tr. 3725). Applicant 
maintained that this was an insignificant amount, particularly when 
compared to other sites. Perkins will evaporate 2.4% of the average 
streamflow of the Yadkin; when and ifit were located on the Catawba, at Lake 
Norman, it would evaporate 2.9% of the average streamflow (Tr. 3736). 

19. Applicant provided some additional reasons why the plant should be 
located at the Perkins site. Applicant believes that there should be a 
reasonable relationship of consumptive water use in the five major river basins 
within its service area. (Tr. 3741). 
These reasonable relationships should consider the number of people within a 
drainage basin area, the average flow in the area, the 7 QIO flow, and the 
amount of water consumed to support thermal power (Tr. 3675). In 
comparing the Catawba and Yadkin river basins, Applicant has calculated an 
index of megawatts (planned orinstalled) per unit of7 Q 10 flow; Catawba has 
12.1 MWe per cfs based on the 7QI0 flow and the Yadkin has 4.9 MWe (Tr. 
3675-367S). The Board viewed this index as demonstrating that there are less 
than ~alf as many megawatts on the Yadkin per unit of 7 QI0 flow as on the 
Catawba (Tr. 3677). Applicant has compared the water evaporated (cfs) per 
million people in the river basin due to Duke Power operation. One the 
Catawba the figure is 76.7; on the Yadkin it is 6S.5 with Perkins (Tr.3742). 
Without Perkins, the Yadkin figure is 5.6 (Tr. 3742). Applicant evaluated it 
power-plant capacity in megawatts per square mile of a river's drainage area 
(Tr. 3743). Catawba is I.S; on the Yadkin it is 0.7, including Perkins (Tr. 
3743). . 

20. Under questioning, Applicant indicated that there were existing and 
planned facilities on Lake Norman, and that good engineering judgment 

, For a discussion of Carter Creek Reservoir and its operation during low flows, see the 
Board's October 27, 1978 Partial Init!al Decision, LBP-78-34, 8 NRC 470, (1978) pp. 475, 476. 
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requires that further siting on Lake Norman should await the outcome of 
planned studies which will evaluate the interaction of the facilities-such 
studies will not be completed until at least 1983. (Tr. 3679-80; see also Tr. 
1590, 1595, 1653, 1688, 1700, 1732). 

21. We asked the Applicant's opinion regarding an FES statement that if 
further water needs grow significantly, critical water shortages could develop, 
(FES § 5.2.1.3; Tr. 3739). Applicant took issue with the FES statement and 
referred to the State's determination that consumption of water by Perkins 
was consistent with the projected future water needs (Tr. 3739). Applicant 
stated that the State can impose requirements giving the State the authority to 
require permits for those who withdraw water. However, to require this 
permit the State must first declare the area as a capacity use area. Mter 
significant State inquiries and exhaustive analysis and after consideration of 
potential future water uses in the basin, the State determined that it was 
unnecessary to declare the Yadkin River .basin a capacity use area. In its 
determination the State assumed that the Perkins Plant would be constructed 
at the Perkins site. The State determination was made only after an exhaustive 
study and public hearings conducted by the State of North Carolina. 
Applicant indicated that the State had also performed an analysis on the 
entire water system of the State which is set forth in the North Carolina Water 
Resources Framework Study, 1977 (Framework Study). (State Exhibit 2). In 
this analysis the State placed great emphasis on future water use and 
specifically recommended the development of wet industry downstream in the 
Yadkin basin. The recommendation was made considering the Perkins 
Station as operating (Tr. 3835-40). Applicant explained its consideration of 
future water use with regard to alternate sites (Tr. 3740-41). Applicant 
explained that its Phase-I Siting Study utilized the -future water use 
information contained in the Framework Study (Tr. 3740). This information 
is evaluated in Criterion 1I(f), entitled "Wa\er Shortage Area." (See matrix at 
p. 317 supra). This criterion was assigned a weighting factor of 3, indicating 
that it was most important. Further, Applicant recognized the potential 
growth in municipal and industrial water use (Tr. 3834). Specifically, 
Applicant considered reductions in steamflows and examined the percent 
reduction that a Perkins-type plant would have on such flows. This 
recognition is set forth in Criterion Ic, entitled "Reduction of Streamflow" 
(Tr. 3834). A low percentage reduction indicates a greater availability of 
water for future users, and thus a site with a low percentage streamflow 
reduction figure would be given a high rating. (Applicant's Phase-I Siting 
Study, Attachment 5, Staff Exhibit 10). As the "Water Shortage Area" 
criterion, "Reduction of Streamflow" received a weighting of 3. (See matrix at 
p.317, supra). 

22. The Staff testified that it independently assessed Applicant's informa­
tion. First, it critically examined the screening methodology and candidate 
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site selection process employed by Applicant. The Staff directed its initial 
attention to the Applicant's coarse-screening process, which evaluates 
Applicant's region of interest to identify potential areas and candidate areas. 
The Staff examined the criteria used and found the approach reasonable 
except for the exclusion of areas on the basis of population density within a S­
mile radius of the potential site. Applicant used a population density level of 
greater than approximately 400 persons per square mile as an excluder.6 The 
Staff determined this to be too conservative; however, the Staff found that the 
areas thus excluded were minor in comparison to the total area of the region of 
interest examined and were typical of areas considered (except for popUlation 
level). On this basis, the Staff considered such exclusion as only a minor 
discrepancy in the coarse-screening process which resulted in the selection of 
100 sites. (Supplementary NRC Staff Testimony following Tr. 3049, at pp. 3-
4). 

23. The Staff next evaluated Applicant's intermediate screening of 
candidate areas; this procedure screens candidate areas to identify site areas 
and potential sites. Utilizing this process, Applicant excluded 62 sites. The 
Staff examined the above exclusion criteria for these 62 sites and agreed with 
them except in two respects. The Phase-I Siting Study had as its objetive the 
identification of thermal energy sites (both nuclear and fossil) rather thanjust 
nuclear sites. Such an approach could have eliminated a potential nuclear site 
when the procedure eliminated a site as unsuitable for a fossil plant. The 
Applicant has not, however, used the unsuitability of any given site for fossil . 
as a means of eliminating any of the 62 sites as a nuclear site. Therefore, the 
Staff did not consider this to be a flaw in the process. The Applicant also 
ex;cluded several sites in the 100 originally in the site bank primarily because of 
the distance from the Duke service area, If the number of sites examined had 
been small or if the Applicant had not examined such a relatively large region 
of interest, the Staff would consid,er such exclusion a flaw in the process. 
However, since the above is not true, the flaw, if it indeed exists, was 
considered minor. Finally, the Staff examined the geographical distribution 
of the 38 remaining potential sites. Therefore, the Staff concluded that the 
resulting 38 sites were representative of all the resource areas in the region of 
interest. (Supplementary NRC Staff Testimony f~llowing Tr. 3049, at pp. 4-
Sa). 

24. The Staff then focused upon the data presented in Applicant's Phase-I 
Siting Study with respect to the 38 potential sites. The Staff recognized that 
the Siting Study was carried out to produce a preliminary decision document 

6 The Board believes that popUlation density near a proposed site is a most important 
consideration and commends the Applicant's exclusion of sites with a surrounding popUlation 
density greater than 400 persons per square mile. 
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for use by the Applicant for choosing future sites, both fossil and nuclear. 
However, the Staff found that Applicant's analysis might have considered the 
4000-MWe nuclear station with cooling towers, as well as other options. 
Accordingly, the final screening criteria used to analyze the remaining 38 sites 
became the subject of Stafrs review of the 400-MWe nuclear stations with 
cooling tower option. (Supplementary NRC Staff Testimony following Tr. 
3049, at p. 8; Applicant's Phase-I Siting Study, Table 3, Staff Exhibit 10). 

25. In its examination of the fine-screening criteria used by Applicant to 
reduce the 38 sites to a manageable number, Staff concluded that two main 
defects existed in Applicant's rating process. First, there was no rating factor 
given for land use. The Staff believed that land-use characteristics are 
extremely important in evaluating environmental impacts. Second, the Staff 
attached no weight to the land holdings of the Applicant as a criterion to reject 
or accept any particular site. However, Staff believed that consideration of 
land usage might have eliminated some sites that were indeed retained. Thus, 
the lack of such data may have left more sites for Staff to examine. Except for 
the above caveats, the Staff agreed that the remaining rating factors were 
reasonable. (Supplementary NRC Staff Testimony following Tr. 3049, at pp. 
6-7). 

26. The rating factors were used in conjunction with weighting factors. 
Except for the weighting factor for seismology (which Applicant ranked as 1), 
the Staff agreed that the weighting factors were reasonable. Although the 
effects of seismic activity can be "designed for" at an increased cost to the 
Applicant, the Staff believed that, with the large area available to the 
Applicant for siting, this penalty should not be imposed on the ratepayers, and 
that seismological considerations should be given a weighting factor of 3. 
(Supplementary NRC Staff Testimony following Tr. 3049, at p. 7). 

27. The Staff emphasized that all dollar costs discussed in the Siting Study 
had not been ranked by the Staff as the sole, primary criterion for site 
selection. Environmental and site-suitability factors were the initial. 
parameters considered by the Staff in its review of the siting study. 
(Supplementary NRC Staff Testimony following Tr. 3049, at p. 7). 

28. Information provided by Applicant and the Stafrs subsequent 
independent evaluation was based on reconnaissance-level information. It 
does not include information that can only be obtained by detailed site­
monitoring programs or studies such as those available for Perkins. (Staff 
Testimony pp. 2 and 3). 

29. B~sed on the above, the Staff concluded that: 

a. The Applicant's methodology is (1) reasonable, (2) likely to 
disclose potentially licensable sites, ranked in order of importance, and (3) 
likely to disclose a site "obviously superior" to the Perkins site, if there is 
indeed such a site. 

b. The Siting Study and additional information (Staff Exhibit 10) are 
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valid criteria to determine candidate sites for 4000-MWe nuclear stations 
to serve the Applicant's needs. 

c. The only cooling option available to the Applicant at this time is 
closed cycle (Le., cooling towers). This has been confirmed by Staff 
consultation with the State of North Carolina, which assures the Staffthat 
the State will not license once-through cooling due to its greater heat 
discharge into receiving State waters. (see Reference 1 to NRC Staff 

• Testimony). 
d. The Staff disagrees with Applicant that sites on reservoirs should 

. not be controlled by third parties. 
e. The eight candidate sites listed in Table 6 of the Siting Study as 

capable of supporting a 4000-MWe nuclear station wi~h cooling towers are 
all viable and potentially licensable sites. The Staff rejected the Applicant's 
reasons for eliminating two of these eight sites. (Table 6 of the Siting 
Study, footnotes 4 and 6). It is obvious to the Staff, upon closer 
examination of the Siting Study, that a second site on Lake Hartwell 
should be included in the list of Table 6 of that study. This is the Lower 
Hartwell site. It is in Table 3 of the Siting Study as a potential site but was 
not in Table 6. 

f. A visit to these nine sites and the Perkins site was made by Staff 
personnel qualified to evaluate, on a reconnaissance level, land-use 
characteristics~ potential aquatic effects, and . water-use effects. 
(Supplementary NRC Staff Testimony following Tr. 3049, at pp. 8-9). 
30. The fmal sites selected by the Staff for alternative site comparisons 

were: 

SITE 

1. Fishing Creek Reservoir 
2. Lake Norman "Eft 
3. Wateree 
4. Clinchfield 
5. Broad 
6. Middleton Shoals 
7. Hartwell-LaFrance 
8. Lower Hartwell 
9. Tuckertown 

10. Perkins 

IDENTIFICATION CODE 

250612 
150512 
250812 
160102 
160302 
280312 
280512 
280612 
140612 

( Supplementary NRC Staff' 
Testimony following Tr. 3049, 
at p. 10).7 

7 Site-identification codes used by Applicant and Staff may disagree with respect to the last 
two digits due to consideration of different fuel and cooling alternatives. 

322 



31. Following the visit to the sites, the Staff independently analyzed site 
criteria based upon terrestrial ecology and land use, water availability and 
thermal hydrology, and potential impacts of candidate sites. As a part ofthese 
analyses, the Staff assessed the accuracy of the human popUlation and 
hydrological data presented by the Applicant by independent reference to 
available data banks and found such data to be reasonably accurate. 
(Supplementary NRC Staff Testimony following Tr. 3049, at p. 9). 

32. With respect to terrestrial ecology and land-use considerations, the 
Staff evaluated economic value of the land, condition and use of the land, 
people per square mile, forest acreage to be cleared for transmission and 
railroad right of way, and rare or endangered species. (Supplementary NRC 
Staff Testimony following Tr. 3049, at pp. 9-12). On these bases, three sites 
were less desirable than the Perkins site: Lake Norman .'~E" (150512), 
Hartwell-LaFrance (280512), and Lower Hartwell (280612). Only one site was 
superior to the Perkins site, i.e., the Fishing Creek Reservoir (250612). This 
site is abandoned farmland with early second growth (old-field) forest on it. 
Much had been cleared, but the final use of the land could not be determined. 
The method of, clearing appears to indicate site preparation for a pine 
plantation. The area's popUlation density is nearly twice that of the Perkins 
site, but few potentially affected residences were 0 bserved. Th~ Fishing Creek 
Reservoir site requires 215 miles of 52S-kV transmission lines, with an 
estimated clearing of 4480 forest acres, 17 times the amourit required for 
Perkins. Railroad lengths at the two sites are similar. Assuming similar 
acreage for the site, plus 1400 acres for the Carter Creek impoundment (a 
feature unique to Perkins), total land pre-emption at Fishing Creek Reservoir 
would be 2.2 times that at Perkins. Therefore, although the Fishing Creek 
Reservoir site received a higher rating than Perkins, the increased forest 
clearing for" transmission lines tends to obviate that advantage. The Staff 
found that neither the Fishing Creek Reservoir site nor any other potential site 
was "obviously superior" to the Perkins site from the standpoint of terrestrial 
ecology and land use. (Supplementary NRC Staff Testimony following Tr. 
3049, at pp. 12-15). 

33. The Staff summarized its analyses in the following table: 
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Site 

Table 1. Perkins alternative site study: Staff analysis and 
comparisons for terrestrial ecology and land use. 

Site a People Transmission Forestb Railroadb Number of Rare or 
Fador Per Lines (Miles) Transmission Right Of Way Endangered Species 

Land Ecology Sq. Mi. 525kV 230 k V LineRight-Of-Way Plant Animal 

Fishing Creek 
Reservoir 1 144 215 0 4480 73 

Lake Norman "E" 2 2 64 33 0 500 85 3 

Wateree 2 2 24 240 0 5180 145 1 

Clinchfield 2 2 33 109 0 2460 230 4 1 ~ 
C\I 

Broad 2 2 174 45 0 780 67 1 
C") 

Middleton Shoals 2 2 71 65 - 85 2200 42 1 

Hartwell-laFrance 3 2 138 116 9- 2300 121 

Lower Hartwell 3 2 141 117 12 2350 121 

Tuckertown 2 2 51 -70 50 1570 85 6 

Perkins 8 8 . 260 74 1 

a 1 = better than Perkin~ site 
2 = equivalent to Perkins site 
3 = inferior to Perkins site 

b acres 



34. Regarding water availability and thermal hydrology, the Staff 
considered environmental impacts of cooling-tower plumes, lengths of pipe 
and hydrostatic head, and thermal effects of the discharge of blow down water. 
The Staff found each factor to be important; the differences among candidate 
alternate sites are insignificant. Accordingly, the Staff concluded that the 
major thermal and hydrological aspects in evaluating an alternate site is the 
availability of sufficient water for cooling towers. The Staff provided 
pertinent information for each subject site, and concluded that, of the 
alternate sites, only one-the Broad River site-had a marginal quantity of 
water available for cooling towers. The adequacy of the Clinchfield site would 
depend upon construction of the Clinchfield Reservoir or a similar 
impoundment; the remaining seven alternate sites would have sufficient water 
available to supply the cooling-tower requirements without causing signifi­
cant environmental effects.8 (Supplementary NRC Staff Testimony following 
Tr 3049, at pp. 16-20). 

35. The Staff also addressed potential aquatic impacts. The aquatic 
assessment was based on visits by the Staff to the alternate sites, including 
Perkins, as well as on reconnaissance-level information available for the 
alternate sites. This information is listed in the Reference section attached to 
the Stafrs Testimony. (Following Tr. 3049). It consists of (1) basic 
hydrological data (e.g., streamflows) from the documents supplied by the 
Applicant as a result of Staff requests, as independently verified by the Staff; 
(2) impact statements completed for projects which are (or will be) located on 
the same or similar river systems as the sites being evaluated; (3) government 
reports on the limnology and fisheries of the region and on the occurrence of 
endangered species; and (4) miscellaneous reports on the biology of Piedmont 
streams and reservoirs. The Staff examined the (a) physicochemical and biotic 
characteristics of the rivers and reservoirs in the Carolina Piedmont (wherein 
Applicant's service lies), (b) data on fish production and composition, (c) 
endangered species, and (d) wild and scenic rivers, recreation, and average 
flows. On these bases, from an aquatic ecological standpoint, the Perkins site 
is believed by the Staff to be an acceptable location for the facility, since no 
significant effects are predicted at that site. Possibly, locating the plant at one 
of the alternate sites would result in even lesser effects than those prediced for 
Perkins. It was, however, the Staff view that such lesser effects would not be so 
important as to make that site clearly preferable to the Perkins site. 
(Supplementary NRC Staff Testimony following Tr. 3049, at pp. 21-24). 

36. The Staff summarized its analysis of these parameters as follows: 

I As will be seen subsequently, the Board has major reservations about the adequacy or the 
Starrs consideration or water use. 
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Site 

Perkins 

Fishing Creek 
Reservoir 

Lake Norman "E" 

Wateree 

Clinchfield 

Broad 

Middleton Shoals 

Lake Hartwell-LaFrance 

Lake Hartwell-Lower 

Tuckertown· 

Table 2. Selected hydrological and aquatic ecological data for the 
. Perkins site and nine alternative sites. 

Water Endangered Part Of Wild And 
Type Spp. Likely? Scenic River System? 

River no no 

Reservoir no no 

Reservoir no no 

Reservoir no no 

Reservoir no no 

River no no 

Reservoir no no 

Reservoir no no 

Reservoir no no 

Reservoir no no 

Average Flow In River 
Or Through 

Reservoir, CFS 

2880 

4860 

2600 

5825 

970 

1470 

4214 

4400 

4400 

4684 

Source: References 4, 12-14, 16-21; Duke Power Company Phase I Siting Study; Duke Power Company 
submittal to NRC of 8/31/78. 
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37. Based upon its overall analysis, the Staff compared the alternatives to 
the Perkins site as follows: 

Sites slightly better: 

Sites roughly equal: 

Sites slightly worse: 

, Fishing Creek, Wateree, and 
Middleton Shoals 

Tuckertown and Clinchfield 

Lake Norman "E," Broad, 
Lake Hartwell-LaFrance, and 
Lake Hartwell-Lower 

The Staff stated that no alternative site stands out as one which could be rated 
as "obviously superior." All sites examined, with the possible exception ofthe 
Broad River site, are reasonable and potentially licensable to support a 4000-
MWe nuclear station with cooling towers. Differences among all the sites are 
subtle, and gradations among them are minor. The Staff, therefore, concluded 
that none of the alternative sites considered is obviously superior to the 
Perkins site as a reasonable and licensable site for the 3840-MWe (net) nuclear 
station proposed by the Applicant, Duke Power Company, based on 
environmental considerations. (Supplementary NRC Staff Testimony follow-
ing Tr. 3049, at pp. 24-25). . 

38. The Board and parties inquired as to various aspects of the Staffs 
review. In response, the Staff stated that it had relied upon information other 
than that furnished by Applicant (Tr. 3056-57, 3083, 3089, 3096,3185); that it 
had verified Applicant's information, and had found such to be accurate and 
consistent with pertinent regulatory guides (Tr. 3058, 3079-80, 3083-86, 3089, 
3103, 3185, 3286-87, 3299, 3301, 3792-94); that it had conducted an 
independent analysis of the final alternative sites (Tr. 3070, 3078, 3103, 3286-
87, 3291-92, 3299, 3792); that the instant testimony complied with current 
Commission alternate sites guidance (Tr. 3087-88, 3232); that it relied upon 
reconnaissance-level information (Tr. 3082, 3134); and that power-plant 
siting is not a precise science. Judgment must be reasonably applied, and it 
must be recognized that criteria vary in importance from one service area to 
another (Tr. 3090-91, 3143-45). The Staff witnesses testified that they 
concentrated primarily upon environmental costs, not monetary costs of 
construction, and that they followed the guidance of NUREG-0099, 
Regulatory Guide 4.2, Revision 2, Preparation of Environmental Reports for 
Nuclear Power Stations, July 1976 (Section 9), General Site-Suitability 
Criteria for Nuclear Power Stations, RegUlatory Guide 4.7, Revision 1, 
November 1975, and Commission decisions; Tr. pp. 3185 and 3186. 

39. The Staff explained its efforts in reducing the sites under considera­
tion from 38 to 10 (Tr. 3081-82, 3238-40, 3246); it stated that it considered all 
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factors advanced by Applicant, as well as some additional factors (Tr. 3248). 
It listed the factors it considered in its analysis of the final alternate sites (Tr. 
3257-58, 3271-77); it explained why it did not generate its own matrix (Tr. 
3164-78, 3186, 3192, 3264-67, 3291-94, 3810-14), but used that of the 
Applicant (p. 6 following Tr. 3049). The Staff noted that Perkins was 
subjected to closer scrutiny because information beyond the reconnaissance 
level was available from Applicant (Tr. 3082-83, 3127). The Staff maintained 
that the State of North Carolina's letter on which it relied to preclude present 
consideration of once-through cooling was consistent with EPA's current 
position (Tr. 3091, 3107, 3112).9 The Staff agreed with Applicant that a 
thermal study examining the interaction of various generating units on Lake 
Norman is needed before more plants are built (Tr. 3108). The Staffassumed 
the use of Carter Creek Reservoir by the power plant to assess the effects of the 
Perkins site (Tr. 3102). The Staff also corrected its FES to reflect an absence of 
rare or endangered species at Perkins (Tr. 3101-02). 

Board Analysis of Staff Testimony 

40. The Staff has concluded that there are some sites slightly better than 
Perkins, some roughly equal, and some slightly worse. Although this 
represents the combined judgment of their experts in hydrology and terrestrial 
and aquatic ecology, it remains very unclear how they arrived at their 
conclusions. Although some factors that they considered are stated in their 
written testimony, it is by no means apparent how the factors were considered 
to be more important than others. To claim that a given site is slightly better 
but not obviously superior is a quantitative judgment that demands support. 
We find that support lacking; the basis for our finding follows: 

41. One of the major disadvantages of the Perkins site is the requirement 
that a large reservoir be constructed to supplement the river during periods of 
low flow. Carter Creek impoundment is a significant expense and also has an 
adverse environmental impact. Most alternate sites are located on existing 
reservoirs. How this was taken into account by the Staff is not apparent to the 
Board. 

42. One of the adverse environmental impacts cited by the Staff in the 
FES (sc. 5.2.3) was a decrease in water quality. When the Staff was asked by 
Intervenors' counsel about how water quality was used in their comparison, a 

9 The North Carolina position is consistent with the oft-discussed EPA position which has 
been the subject of previous Perkins hearings. (Tr. 1601..()4; Applicant's testimony of L.C. Dai! 
following Tr. 275 at p. 4). Counsel for the State of North Carolina bolstered the status of the 
subject letter by indicating that, as the representative ofthe State, he could state that it was North 
Carolina's present view that "Lake Norman is not suitable for once-through condenser cooling." 
(Tr.2957). 
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witness replied "In this written testimony, I don't believe that it is stated 
explicitly how it was used" (Tr. 3130). Although the Staff witness later claimed 
that water quality was considered in the comparison, he did not say to what 
extent or how it favored one site over another. 

43. On page seven of the Stafrs testimony it is claimed that the Applicant 
did not give sufficient weight to seismology in comparing sites. The Staff never 
explained how its assignment of a higher weight entered into its comparison, 
or if indeed it was ever cosidered. The Staff claimed that it weighed terrestrial 
ecological factors differently from the Applicant but did not explain how the 
different weights affected its conclusions. • 

44. In the FES the Staff noted that an increase in the frequency and 
severity of fish kills may occur if Perkins is located on the Yadkin River. 
Whether this was considered in comparing other sites is not apparent. 

45. The Staff has noted that there will be some social-economic impact on 
the community near the Perkins site-that there will be some effect on the 
schools and that 26 families will be displaced. Whether the alternate sites are 
better in this regard is not apparent from the Stafrs analysis. 

46. Although the list of factors that were not explicitly considered by the 
Staff could be expanded we are equally disturbed by their failure to show how 
they rated in importance the factors that they did explicitly consider. For 
example, there is a considerable variation in average and minimum 
streamflow at the various alternate sites. The average streamflow at 
Clinchfield site is only one third of that at Perkins. Furthermore, the site 
depends upon the proposed construction of a reservoir by the U.S. Army 
Corps of Engineers. Yet the Staff rates Clinchfield as equal to Perkins. They 
explained this by stating that if the withdrawal of 100 cfs of water from a 
stream is environmentally acceptable, the other sites are essentially equal in 
terms of the water availability. Thus, Clinchfield is not worse than Perkins nor 
is Wateree (where the streamflow is double that at Perkins) any better in the 
Stafrs rating. 

47. Certainly one ofthe chief concerns ofthis Board and a major concern 
of the Intervenors is expressed by their contention III (A) 2 which begins 
"Both the Applicant and Staff have radically underestimated the effect of the 
proposed 880 cfs drawdown limitation upon the future water needs of the 
Yadkin River Basin." Both the Applicant and the State of North Carolina 
have made extensive studies of the adequacy of the Yadkin to meet future 
requirements. If the river flow is only marginally adequate, then an alternate 
site on a river with much larger flow might well be "obviously superior." We 
are disappointed with the Stafrs failure to address this important issue, either 
in the original proceedi!lglO or in this reopened hearing. When a Staff witness 

10 In our Partial Initial Decision we pointed out that: "The Staff did not make an independent 
estimate of future demands on the Yadkin River and have submitted no proposed findings 
regarding this contention." (LBP-78-34, 8 NRC 470,489 (1978». 
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was asked by Applicant's counsel, " ... and, Mr. Robertson, is it your opinion, 
based on independent review and reliance upon U.S. Geological Survey 
(USGS) figures, that there will be adequate water supplies in the river basin 
and the Duke Power Company service area in the future?," he replied, "I 
couldn't answer that question .... That would involve a knowledge of the 
basin that 1 hadn't developed" (Tr. 3096). When counsel further asked, "Are 
you familiar with North Carolina Environmental Management Commission 
discussion offuture water uses in the Yadkin River Basin?", Mr. Robertson 
replied, "Not in any detail. I know they exist but I hadn't studied them" (Tr. 
3098) .• ln reply to a Board question, Mr. Robertson stated, "If we found that 
there was ample water at the site, we didn't take potential use into 
consideration because that would have involved predicting the future, 
somewhat. We had no way of knowing that industries would actually develop 
on these sites. So we didn't consider that." Refusal to consider future demands 
for water is in contrast to Stafrs predictions on future needs for power. 

48. In spite of the serious shortcomings in the Stafrs analysis of alternate 
sites we nevertheless do take into account their conclusion that none of the 
alternate sites is obviously superior to the Yadkin River site. 

Intervenors' Testimony 

49. Dr. Miguel A. Medina, Jr., and Dr. Alan H. Lipkin testified for the 
Intervenors. Dr. Medina has a Ph.D. in environmental engineering sciences 
from the University of Florida. Dr. Medina has been involved in design and 
construction as an engineer and in research regarding water questions. He is 
an assistant professor of civil engineering at Duke University and has taught 
graduate and undergraduate courses in dynamic hydrology, water resources 
engineering, and enviromental resources management. Dr. Medina has 
conducted research in storm-water modeling for the EPA and the National 
Science Foundation. He has been a consultant for private industry and public 
agencies. He has authored or coauthored seventeen technical papers and 
publications. His courses at Duke University at the graduate level include the 
study of the dynamics of circulation of currents and distribution of water, 
hydrometeorology, geophysical fluid motion, precipitation, surface runoff 
and stream flow, infiltration, water losses, hydrographic analysis, catchment 
characteristics, hydrologic instrumentation, and computer simulation 
models. His course in pollutant transport systems involves the study of the 
distribution of pollutants in natural water in the atmosphere, diffusive and 
advective transport phenomena within the natural environment and through 
manmade artificial conduits, and storage treatment systems, and analytical 
and numerical prediction methods. He also teaches a course in environmental 
resources and management, which includes the standards and criteria for 
evaluation of environmental resources and the management of these 
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resources. In this course the emphasis is placed on water, its distribution, 
estimated use, role of federal agenCies~ water quality legislation, parameters of 
pollution, and sources in control and water resources projects. (Professional 
qualifications of Dr. Medina following his testimony at Tr. p. 3436). 

50. Dr. Medina testified that he had assisted in preparing impact 
statements, that he was testifying as a paid consultant, and that he favored 
nuclear power (Tr. 3395 and 3396). Dr. Medina stated that he had reviewed 
the information supplied by the Applicant, which is set out as Exhibit 10 of 
this proceeding. He also stated that he had examined the Final Environmental 
Impact Statement for the Perkins site and the North Carolina Water 
Resources Framework Study issued in 1977 and other information from open 
literature. (See p. 1 of Medina testimony). Dr. Medina further stated that he 
personally inspected the Yadkin River Basin from the Yadkin College gauge 
down the river past the Perkins site all the way to the High Rock Reservoir 
and on below to the Tuckertown Reservoir. He also stated that he has 
personally inspected the Lake Norman sites (Tr. p. 3444). Dr. Medina testified 
that the alternate site evaluation by the NRC Staff was inadequa~e and that 
the Lake Norman site and the Wateree site were clearly superior. (See p. 1 of 
Medina testimony and Tr. 3445). Dr. Medina testified that the bases for his 
conclusion of the obvious superiority of Lake Norman were the difference in 
size between Lake Norman and High Rock, which are the affected reservoirs, 
the flow rates and the control of water flow in the respective Catawba and 
Yadkin basins, and the lack of the requirement for a Carter Creek Reservoir at 
the Lake Norman sites. (Tr. 3455, testimony of Dr. Medina at p. 2). Dr. 
Medina further testified that the average flow rates which were relied upon in 
the Yadkin Basin. where there is no reservoir control by the Applicant, is 
extremely unreliable in that no risk analysis was done by the Applicant on the 
Yadkin flow rates, which was an additional weakness in the Perkins site (Tr. 
3459). Dr. Medina testified that he had studied for his Ph.D. under one of the 
professors who designed the Ryan and Harleman model which had been used 
by the Applicant to measure the environmental impact of lake cooling on 
Lake Norman. He stated that a computer model of a proposed Perkins Plant 
on Lake Norman could be run in two to three weeks and should be done to 
determine the likelihood of using surface cooling as an alternative to cooling 
towers on one ofthe Lake Norman sites. (Tr. 3701, 3702, 3703, and 3704). Dr. 
Medina further testified that the Lake Norman site was preferable because of 
the greater volume of Lake Norman which provided four times the dilution 
factor as that of High Rock Lake (Tr. 3696). 

51. Dr. Alan H. Lipkin is an Assistant Professor of Chemistry at 
Winston-Salem State University. He received a Ph.D. in organic chemistry 
and has been teaching general chemistry, organic chemistry, investigations 
and research in chemistry, and seminars in chemistry since 1973. He has been a 
consultant for private and public agencies, and specifically has been involved 
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in organic synthetic procedures, glassware, glass blowing and glass sculpture, 
and has set up analytic procedures for certain metals. He has written four 
·publications in addition to this thesis and is an active chess champion. 
(Professional qualifications of Dr. Lipkin attached to the testimony of Dr. 
Lipkin, following Tr. 3438). Dr. Lipkin testified that the Staff evaluation was 
deficient in many particulars. He had prepared a detailed matrix which was 
based upon an article written by a Mr. Joplin of Florida Power and Light 
Company, which was obtained from the files of Duke Power Company. Dr. 
Lipkin factored the Applicant's raw material into the Joplin matrix and in 
certain portions of the matrix factored in his own evaluations. He concluded 
that there were several sites obviously superior to the Perkins site. (See 
testimony of Dr. Lipkin and his attached exhibits following Tr. 3436, and the 
testimony of Dr. Medina). 

52. Dr. Lipkin testified that he considered the Perkins site to be an 
adequate site, but that the other sites which he evaluated in his matrix were 
better sites (Tr. 3513). Dr. Lipkin explained that he used the Joplin method 
and Duke Power Company information as much as possible and that he 
supplemented this with his own knowledge of the material provided by the 
Applicant in Staff Exhibit 10 (Tr. 3554, 3556, 3605, and 3614). Dr. Lipkin 
.identified some of the obvious comparative factors between Lake Norman 
and the Perkins site as the considerable difference in size ofthe two reservoirs 
and the possible versatility of once-through cooling at the Norman site (Tr. 
3527 and 3530). He also referred to the requirement of a Carter Creek 
impoundment at the Perkins site which was not required at the Lake Norman 
sites. Dr. Lipkin further pointed out that the Joplin matrix which he used was 
conservative on the crucial water question in that the Joplin matrix only 
provided for a 32 percent consideration of water matters and the Duke matrix 
provided for· approximately twice that much consideration to water (Tr. 
3645). The Lipkin matrix rates the Perkins site at 168 and the Lake Norman 
"E" at 202, which represents, according to Dr. Lipkin and his use ofthe Joplin 
matrix and the Applicant's information, an obviously superior rating for the 
Lake Norman site (Tr. 3645-48). 

Board Analysis of Intervenors' Testimony 

53. Dr. Medina argued that the choice of a site on the Catawba River, 
such as Wateree or Lake Norman "E," would be far superior to the proposed 
site on the Yadkin. He particularly advocated locating Perkins on Lake 
Norman with once-through cooling. This would greatly reduce the consump­
tive use of water (compared with cooling towers), would eliminate the expense 
of cooling towers, and would reduce the terrestrial impact since no additional 
reservoir (such as Carter Creek) would be needed. Whether Lake Norman is 
adequate for an additional large generating plant in addition to those 
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proposed is arguable. However, it is apparent that the State of North Carolina 
will not license once-through cooling. (State of North Carolina, Tr. 2957; 
Staff testimony, p. 8 following Tr. 3049. See also footnote No.9 following 
paragraph 39 of the instant decision). 

54. Dr. ,Medina concluded that Lake Norman "En would be a better 
location for Perkins even if it were designed to use cooling towers. An 
impoundment such as Carter Creek would not be needed, a distinct 
advantage. However, it is by no means clear that the Catawba River would be 
less affected by the consumptive use of water. It has higher water quality than 
the Yadkin but there is no evidence that this is an important consideration. 
Dr. Medina testified that there are more water storage areas and dams on the 
Catawba River above the Lake Norman site than there are above the 
proposed Yadkin River site-consequently, there is the possibility of more 
uniform flow. Conversely, however, the average flow of the Catawba is less 
than the Yadkin and it now has greater variation in flow rate. 

55. Dr. Medina also argues that the volume of Lake Norman is four times 
greater than High Rock and it therefore would provide greater dilution. It is 
by no means clear that this is an important consideration, since Perkins is 
located many miles above High Rock Lake and we have previously found that 
the impact of Perkins on High Rock Lake will not be serious. 

56. We agree with Dr. Medina that Lake Norman "En would be a good 
site for the Perkins plant but the evidence to show that it, is "obviously 
superior" to the Yadkin River site is lacking. 
, 57. Although the Board found Dr. Lipkin's attempt to apply the Joplin 

matrix to the Perkins site and his choice of alternate to be very interesting, he 
lacked sufficient reliable data in his matrix to arrive at a convincing 
demonstration of site superiority. Most of his data came from the Applicant in 
Stafrs Exhibit 10. His attempt to fit data from the Applicant's matrix to the 
Joplin matrix was not convincing. ' 

58. With regard to Dr. Lipkin's criticism of the Staff evaluation, we agree 
that he has pointed out a number ofinadequacies. Our views in this matter are 
summed up in our evaluation of Staff testimony. 

Analysis of Applicant's Testimony 

59. As we pointed out above, the Applicant's Phase-I Siting Study was 
carried out; using reconnaissance data, to select a number of sites which might 
be suitable for locating future fossil and nuclear power plants. Of the 38 best 
sites, 8 were considered suitable for the location of a 4000-MWe nuclear 
station. An assignment of' rating factors and weight to 'each of the 
environmental factors evaluated by the Applicant led to an assignment of 
quality points to each of the sites. The quality points ranged from 144 for Lake 
Hartwell to 122 for Board (Table 6-Phase I Siting Study). We agree that the 
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method used by the Applicant has led to a selection of the sites alternative to 
Perkins. 

60. At the request of the Staff, the Applicant made an evaluation of the 
Perkins site using the same environmental factors and rating points. This 
analysis showed that Perkins had a rating of 144 points, the same as Lake 
Hartwell, and led the Applicant to conclude that there was no site obviously 
superior to Perkins. (Attachment 2 to Applicant's August 7,1978 response to 
Staff. Staff Exhibit 10). 

61. The relatively high rating of the Perkins site was a consequence ofthe 
assignment of the maximum number of quality points (IS) to Perkins with 
respect to such important factors as I) water availability during low flow-IS 
points; 2) reductions in stream flow-IS points; and 3) water shortage area-
15 points. Both the Board and the Intervenor questioned this assignment-the 
Staff apparently accepted the ratings without serious question. We particular­
ly focused our question on "the comparison with Lake Norman. 

62. A rating of IS points was given to both Lake Norman and Perkins 
with regard to reduction in stream flow because the consumptive use of water 
by Perkins is less than 5 percent of the stream flow. Perkins' projected 
consumptive use is 2.4 percent of the average stream flow of the Yadkin; it 
would be 2.9 percent of the Catawba if located on Lake Norman (Tr. 3736). 
The comparison of the two sites is unbiased; certainly Lake Norman is not 
superior in this respect. 

63. Undoubtedly, water availability during low-flow conditions is a very 
important consideration. However, the situation at Perkins sife is very much 
relieved by Carter Creek impoundment. There will be no net withdrawal when 
the flow is less than 1000 efs, so the maximum effect would be a 10 percent 
"reduction in flow from 1100 cfs to 1000 efs. Although this will have some 
adverse effect on water quality and dilution capacity, we have considered it to 
be acceptable in view of the benefits. Whether the situation would be 
improved at a Lake Norman site is not evident. Water quality in the Catawba 
Riveris considerably better than the Yadkin River, which may be a plus but is 
arguable. There are more dams and reservoirs above Lake Norman than there 
are above Perkins, so it would be easier to regulate the flow. But at present the 
7QlO flow in the Catawba is much less than the Yakin. The benefits of a 
smoothed flow would depend on the adoption of government regulation. It is 
not apparent that Lake Norman is indeed better with respect to water 
availability during low flow. The Applicant's assignment of fifteen points to 
each site is reasonable. Lake Norman is not obviously superior in this respect. 

64. The Intervenor has contested the Applicant's assignment of 15 quality 
points to the Perkins site with respect to "water shortage area." The Applicant 
has assigned fifteen points to both Perkins and Lake Norman. The record 
does not show the criteria used by Duke Power Company in assigning points 
for the siting factor "water shortage area." The Staff has taken no position. As 
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discussed in our Partial Initial Decision, the State of North Carolina held 
extensive hearings before deciding that the Yadkin was not a capacity-use 
area. 

65. In our Partial Initial Decision, we recognized that perhaps the most 
serious impact of Perkins was the consumptive withdrawal of 100 cfs of water 
from the Yadkin River. At that time we relied heavily on the findings of the 
North Carolina State Environmental Management Commission in arriving at 
our conclusion that the impact would be tolerable in light of the benefits even 
when projected into the future. We also adopted the North Carolina State 
condition ofzero net withdrawal when the river flow falls below 1000 cfs. We 
now must decide whether any of the alternate sites are obviously superior, 
particularly when the water requirements of future users are considered. We 
have particularly focused on sites such as Norman "E" and Wateree on the 
Catawba River in view of the testimony of Intervenors' witness Medina. 

66. Although Dr. Medina pointed out that the water quality in the 
Catawba was better than the Yadkin and that there was more capability for 
smoothing out stream flow on the Catawba, he did not demonstrate that the 
Catawba Basin was better able to accommodate the loss of water from a large 
nuclear station than the Yadkin. 

67. Applicants' witnesses Dail and Black~n compared the Catawba and 
Yadkin rivers with respect to their relative capacities to tolerate electric 
generating stations. Both rivers have such stations at present. If Perkins is 
completed and operated, there will be on the Yadkin 4.9 MWe of power 
generated per cfs of flow at 7 QI0 conditions. The corresponding figure on the 
Catawba is 12.11 MWe. The Catawba will bear nearly double the stress ofthe 
Yadkin (Tr. 3677). They also compared the two river basins with regard to 
projected consumptive loss due to electric generating stations per million 
inhabitants in the respective river basins. For the Catawba Basin the figure is 
76.7 cfs per million people; for the Yadkin Basin (with Perkins) it is 68.S cfs. 
Demand upon the two river basins will be approximately equal if Perkins is 
located on the Yadkin (Tr. 3742). If one compares the projected generating 
capacity in each basin with the respective drainage areas, the Catawba will 
have 1.8 MW / mi2, the Yadkin (including Perkins) only 0.7 MW / mil. It would 
thus appear that the Yadkin River is a preferable location for a large power 
station. 

68. The State of North Carolina concluded that the areas available for 
future expansion of wet industries was equally large (or larger) for the Yadkin 
Basin compared to the Catawba. 

69. On the basis of the record, it is not apparent that any of the proposed 
sites on the Catawba River Basin is obviously superior to the Yadkin River 
Site with respect to consumptive use of water by the nuclear station. If all 
environmental impacts are considered, Perkins is one of the best-no other 
site is obviously superior. 
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Factual Conclusion 

70. We have carefully considered the testimony of the Applicant, Staff, 
and Intervenors. On the basis of the record and for the reasons stated above; 
we find that there is no site obviously superior to the one proposed for Perkins 
on'the Yadkin River. 

No Conclusion of Law 

71. The Board determined that it was appropriate to issue this Partial 
Initial Decision since it appears that consideration of alternate sites will not be 
affected by the consideration of the two motions from the Intervenors now 
filed with the Board-April 3, 1979, to reopen the record due' to Three Mile 
Island No.2; and on July 10, 1979, to dismiss the proceedings or stay the 
proceedings indefinitely, due to the schedule adjustment of the Applicant's 
need for the Perkins units. The Board cannot rule on either motion at this time 
because additional filings are to be received from the parties. 

72. Since the matter of the alternate site consideration is within the 
cost! benefit conclusion of law required by NEP A, there can be no conclusion 
while other environmental matters are still subject to possible further 
consideration. 

Dated at Bethesda, Maryland 
this 22nd day of February, 1980. 

336 

THE ATOMIC SAFETY AND 

LICENSING BOARD 

Walter H. Jordan, Member 
Donald P. de Sylva, Member 
Elizabeth S. Bowers, Chairman 



Cite as 11 NRC 337 (1980) 

UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

ATOMIC SAFETY AND LICENSING BOARD 

Gary L. Mllhomn, Chairman 
Dr. James C. Lamb, III 

Frederick J. Shon 

LBP-80-10 

In the Matter of Docket No. 50-272 

PUBLIC SERVICE ELECTRIC 
AND GAS COMPANY 

(Salem Nuclear Generating 
Station, Unit 1) 

(Proposed Issuance 
of Amendment to 
Facility Operating 

License No. DPR-70) 

February 22, 1980 

The Licensing Board in this spent fuel pool modification proceeding, inter 
alia, denies intervenors' motions to reinstate various contentions previously 
dismissed by the Board and reformulates for evidentiary hearing a question it 
raised earlier on the consequences of a gross loss of water from the storage 
pool. ' 

MEMORANDUM AND ORDER 

This memorandum and order is in response to four motions filed by Alfred 
and Eleanor Coleman, who have intervened in this proceeding, and to 
objections filed by the Staff of the Nuclear Regulatory Commission to a 
question which was propounded to the Staff by the Board. In this 
memorandum and order we deny three of the four motions filed by the 
Colemans, clarify the question we propounded to the Staff, and set the date 
for further hearings. 

The Colemans' Motion to Reinstate Contention " 

The Colemans' Contention 7 was dismissed on May 25,1978 by our Order 
Following Prehearing Conference. The Contention asserts that the licensee, 
Public Service Electric and Gas Company, has given inadequate con­
sideration to the effect of storing spent fuel in the spent fuel storage pool at 
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the Salem Nuclear Generating Station, Unit 1, at Salem, New Jersey, for a 
period of time exceeding the duration of Salem's Unit 1 operating license. 

In our Order, we held that consideration of storage beyond the duration of 
the operating license was expressly excluded by the decision of the Atomic 
Safety and Licensing Appeal Board in Northern States Power Company 
(Prairie Island Nuclear Generating Plant, Units 1 and 2) ALAB-445, 7 NRC 
41 (1978). The intervenors have now moved to reinstate Contention 7 because, 
since the date we announced our Order, the United States Court of Appeals 
has remanded the Prairie Island decision to the Commission. State of 
Minnesota v. NRC, 602 F.2d 412 (D.C. Cir., May 23, 1979). The Commission, 
in response to the remand, has issued a notice of proposed rulemaking 
addressing the questions which the court remanded. The rulemaking includes 
the issue of storage at reactor sites for periods exceeding the duration of 
operating licenses. In the notice the Commission said: 

During this [rule making] proceeding the safety implications and en­
vironmental impacts of radioactive waste storage on-site for the duration 
of a license will continue to be subjects for adjudication in individual 
facility licensing proceedings. The Commission has decided, however, that 
during that proceeding the issues being considered in the rulemaking 
should not be addressed in individual licensing proceedings. These issues 
are most appropriately addressed in a generic proceeding ofthe character 
here envisaged. Furthermore, the court in the State of Minnesota case by 
remanding this matter to the Commission but not vacating or revoking the 
facility licenses involved, has supported the Commission's conclusion that. 
licensing practices need not be altered during this proceeding. However, 
all licensing proceedings now underway will be subject to whatever final 
determinations are reached in this proceeding. 

44 FR 61372, 61373 (Oct. 25, 1979). 
Judging from the language of this notice, we believe it would be contrary 

to the Commission's policy for us to entertain Contention 7. The notice states 
clearly that long-term storage is to be addressed by the Commission 
generically, and not by Licensing Boards in individual proceedings. Since this 
and all other individual proceedings now underway will be subject to the 
outcome of the rulemaking, the Commission will undoubtedly provide an 
appropriate means for addressing long-term storage further if the Commis­
sion finds, as a result of the rulemaking, that on-site storage of spent fuel will 
exceed the duration of operating licenses. We- find that Contention 7 was 
properly dismissed by our earlier Order, and, for the reasons stated above, we 
can find no basis fo~ reinstating it now. .. 

The Colemans' Mo·tion Regarding Contentions.2 arid 6 
.' " . , . 

Contentions 2 and 6 assert that the Licensee has given inadequate 
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consideration to accidental criticality caused by deterioration of the modified 
spent fuel racks proposed to be installed in the spent fuel pool, and to the 
qualification and testing of the Boral material which the racks contain. We 
conducted evidentiary hearings on these Contentions in May of 1979. Since 
the record has not been closed on these Contentions, we will treat this motion 
as one to supplement the record, rather than to "reopen consideration" as the 
Colemans have requested. 

The Colemans would have us supplement the record by adding a report 
dated April 10, 1979, made by the Commission's Office of Inspection and 
Enforcement. The report (No. 50-263/79-02) is based upon an inspection 
conducted from March 19 to March 23, 1979 at the Monticello Nuclear 
Generating Plant, operated by the Northern States Power Company at 
Monticello, Minnesota. The report found that after new spent fuel storage 
racks had been installed in the spent fuel pool at Monticello, 11 ofthe 676 fuel 
storage cells would not accept a go/no-go gauge used to check the dimension 
of the cells, and that of these 11, two would not accept a dummy fuel element. 
The change in the dimensions of the cells appears to have been caused by 
swelling of the cell walls due to the buildup of gas released within the walls by a 
chemical reaction between water and the Bora1 material. After the cells had 
been removed from the pool, vented (by drilling holes in the top of the cell 
walls), resized, and reinstalled in the pool, 6 of the original 11 cells would still 
not accept the go/no-go gauge. All of the cells accepted the dummy fuel 
element, however. The Colemans' motion to include this report is opposed by 
the Staff and the Licensee on the ground that the report is not relevant to the 
Licensee's proposal to install new racks at Salem 1. 

At the evidentiary hearing in May, we received extensive testimony on the 
likelihood of swelling, the effects of swelling, and the possibility of venting the 
cells at Salem 1. In light of this, we do not believe that the inspection report 
can be dismissed as simply irrelevant to Contentions 2 and 6. We have also 
received testimony concerning differences in design between the racks at 
Monticello and Salem 1, and testimony concerning the Salem Licensee's plan 
not to use swollen cells, but this testimony affects the weight to be given to the 
inspection report rather than its relevance. We grant the Cole mans' motion to 
supplement the record on Contentions 2 and 6 by including the inspection 
report. 

The Colemans' Motion to Reinstate Contention 13 

The Colemans' Contention 13 asserts that the Licensee has failed to 
consider adequately the cumulative impact caused by expanding spent fuel 
storage at Salem Unit 1 while also expanding spent fuel storage at Salem Unit 
2, particularly with regard' to releases of radioactivity. We dismissed this 
Contention on April 30, 1979,in response to a motion for summary disposition 
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filed by the Licensee. Our dismissal was based upon the failure of the 
Cole mans to assert, at that time, a genuine issue of material fact. 

In support of their motion to reinstate this Contention, the Cole mans now 
argue that the' Board should receive additional testimony for the purpose of 
comparing the occupational exposure which would result from the proposed 
reracking of Salem 1 to the occupational exposure which would result from 
the alternative of transshipment of spent fuel from Salem 1 to an expanded 
pool at Salem 2. The Colemans also argue that we should hear additional 
testimony on the question whether a reduction in the capacity factor of Salem 
1 would make increased storage at Salem 1 unnecessary. These arguments'are 
based upon a statement at the hearing by a witness for the Staff to the effect 
that the witness was unsure whether the occupational exposure required to 
expand the pool at Salem 1 would be greater than the exposure caused by 
transshipment to Salem 2, and that the witness' estimate was that the exposure 
from transshipment would be smaller (Tr. 1140-42). An additional basis for 
these arguments is a letter from the Licensee which states that the number of 
fuel assemblies which are estimated to be removed annually from the Salem 1 
reactor is 56 instead of 64. 

We agree with the Stafrs position that these arguments and this testimony 
are irrelevant to Contention 13, which, after all, refers solely to the impact of 
the radioactive dose to the public from concurrent expansion of the pools at 
Salem I and Salem 2. The arguments and testimony concerning alternatives 
have no apparent ,connection with the level of emissions from the expanded 
pools, cumulatively or individually. The Colemans have never asserted, and 
apparently still cannot assert that the emissions for either or both pools will or 
could exceed permissible levels. The Cole mans had a fair opportunity to assert 
a genuine issue of fact regarding these emissions at the time of the Licensee's 
motion for summary disposition, and failed to do so. The consequences of this 
failure cannot be avoided now by alleging that there may be new evidence 
which relates to matters not within the scope of the Contention. The question 
of alternatives to the proposed expansion of Salem 1 was presented originally 
by the Cole mans in their Contention 9, which expressly covers the alternative 
of storing spent fuel from Salem 1 in the storage pools of other reactors. We 
now turn to the Colemans' motion to reinstate that Contention. 

The Colemans' Motion to Reinstate Contention 9 
. , 

Contention 9 asserts, among other things, that the Licensee has not 
considered adequately the alternative of shipping the spent fuel from Salem I 
to an independent storage site away from the reactor; or the alternative of 
storing spent fuel in the pools of other reactors after the pool at Salem 1 
becomes full. We dismissed this Contention on April 30, 1979 in response to 
the Licensee's motion for summary disposition,' findin'g at that time that the 
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Colemans had asserted no genuine issue of material fact. 
In support of their motion for reinstatement, the Colemans first point out 

that the Staff, in concluding that the pool at Salem l.would be filled before an 
independent facility becomes available, assumed that the reactor at Salem 1 
would operate continuously during 1979 except for the normal refueling 
outage. In fact, the reactor was shut down for a substantial period in 1979 
following its refueling outage in March. Second, the Colemans note that in a 
letter dated July 5, 1979, the Licensee has stated that instead of discharging 65 
spent fuel assemblies annually, as originally planned, the Licensee now 
intends to discharge 50 assemblies during the first outage, 52 during the 
second, and 56 in subsequent annual cycles. The Colemans ask us to consider 
these two developments, together with the delay in the startup of the reactor at 
Salem 2, as new information, adequate to reinstate the portion of Contention 
9 which refers to shipping the spent fuel from Salem 1 to an expanded pool at 
Salem 2, rather than expanding storage at Salem 1 as proposed by the 
Licensee. 

We are unable to grant the Colemans' request because we do not believe 
that the new information, if taken as true, is significant, in the sense that it 
·could alter materially the testimony which has already been received on the 
question of alternatives. At the evidentiary hearing on July 10, 1979, a witness 
for the Staff (Mr. Gary Zech) testified that, based upon the new rate of 
discharge of spent fuel from the reactor, the date upon which the present spent 
fuel pool would be filled was estimated at 1983 rather than 1982 Tr. 1026. The 
Staff had stated previously in its environmental impact appraisal that the date 
would be in 1982, assuming the higher annual rate of discharge. The Colemans 
cross-examined Mr. Zech extensively upon his conclusion from the new 
information Tr. 1027-1045. Counsel for the Colemans also asked Mr. Zech 
about the effect on his conclusion of the extended period in 1979 during which 
the reactor at Salem 1 was shut down. Mr. Zech responded that the effect of 
the shut down period would be to cause the pool at Salem 1 to fill in 1983 on 
the month on which the Salem 1 reactor was restarted in 1979 Tr. 1030. Mr. 
Zech also responded to questions concerning the effect of possible delay in 
beginning operations at Salem 2, Tr. 1031-1033, to questions concerning the 
possible expansion of storage capacity in the spent fuel pool of Salem 2, Tr. 
1033-1039, and to questions concerning the possibility of shipping spent fuel 
from Salem 1 to the spent fuel pool at Salem 2 after an expansion of capacity 
at Salem 2 Tr. 1029-1040, 1043-1045. In his responses Mr. Zech indicated that 
the testimony given earlier by the Staff was not materially affected by the new 
information. Mr. Zech still concluded that the pool at Salem 1 would require 
expansion despite the shut-down in 1979 and the lower rate of annual 
discharge described in the Licensee's letter. Of course, these responses were 
subject to being tested in the same cross-examination which elicited them. 

The Colemans' motion. to reinstate Contention 9 comes almost four 
months after Mr. Zech's testimony was given. The motion still does not assert 
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that the new information should now result in any particular alteration ofthe 
Stafrs findings or should affect the outcome of this proceeding in any 
particular way. The motion says only that the information "would likely have 
produced a far different result .... " if it had been knoWn when the Staff 
conducted its initial review of the application. In our judgment, a generality 
such as this falls far short of the specificity appropriate to a motion to reinstate 
a contention for newly-discovered evidence. If the proponent of such a motion 
cannot state clearly why the new information could significantly affect the 
testimony which has been received, or the outcome of the proceeding, the 
motion should fail. See. e.g .• Kansas Gas and Electric Company (Wolf Creek 
Generating Station, Unit 1) ALAB-462, 7 NRC 320, 338 (1978). In light of the 
vagiIe statements in the motion and the full opportunity, described above, to 
probe the new information on cross-examination, there is no ground upon 
which to alter-the consequences of the Colemans' failure to assert a genuine 
issue of fact when Contention 9 was dismissed in April of 1979. 

Objections to One of the Questions Posed by the Board on April 18, 1979 

On April 18, 1979 the Board posed three questions to the Staff. They~ere 
as follows: 

1. To what extent did the accident at Three Mile Island affect the spent 
fuel pool at that site? 

2. If there had been an explosion or "meltdown" at Three Mile Island, 
what effect would that have had upon the spent fuel pool? To what 
extent would it have mattered how much spent fuel was present at the 
pool? . 

3. Ifan accident such as the one at Three Mile Island occurred at Salem, to 
what extent would the accident affect the spent fuel pool? If an 
explosion or "meltdown" occurred at Salem, to what extent would that 

. affect the spent fuel pool? To what extent would it have mattered how 
much spent fuel was present at the pool at Salem? 

The Board agreed to withdraw question number 2 as unnecessary after a 
telephone conference call with the parties on April 19, 1979. We held 
evidentiary hearings on question 1 and the first sentence of question 3 on July 
11, 1979. We now take up the Stafrs objection to the second and third 
sentence of question 3. . 

The Stafrs objection proceeds from the theory that the type of postulated 
accident to which these sentences refer is a "Class 9" accident, and that the 
Commission's policy is that such accidents are not to be considered in 
individual licensing proceedings. A Class 9 accident has been described as 
follows: 

The occurrences in Class 9 involve sequ~nces of postulated successive 
failures more severe than those postulated for establishing the design basis 
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for protective systems and engineered safety features. Their consequences 
could be severe. However, the probability of their occurrence is so small 
that their environmental risk is extremely low. Defense in depth (multiple 
physical· barriers), quality assurance for design, manufacture, and 
operation, continued surveillance and testing, and conservative design are 
all applied to provide and maintain the required high degree of assurance 
that potential accidents in this class are, and will remain, sufficiently 
remote in probability that the environmental risk is extremely low. For 
these reasons, it is not necessary to discuss such events in applicants' 
Environmental Reports. l 

In order to clarify the meaning of proposed Annex A, we asked the Staff 
whether the accident in March of 1979 at Three Mile Island-2 was a "Class 9" 
accident. We asked the Staff whether, in light of the fact that the accident 
produced a breach of the containment, the accident involved a sequence of 
successive failures more severe than those which the safety features of the 
plant were designed to prevent. On August 8, 1979 the Staff responded that 
the accident at Three Mile Island-2 was indeed a Class 9 accident.2 The Staff 
also stated that the amount of radioactive material released was small, and 
represented a very small number of additional health effects to the opposite 
population. Taking all the Stafrs statements together, the Stafrs position is 
that 1) the consideration of Class 9 accidents is contrary to Commission 
policy, 2) the reason for this policy is that the probability of such accidents is 
remote, and 3) a Class 9 accident nevertheless occurred at Three Mile Island-2 
in March of 1979. . , 

The source ofthe Commission's policy on Class 9 accidents is the proposed 
Annex, which has never been adopted as a rule. The Annex did state, however, 
that the "Commission expects that the provisions of the proposed 
amendments will' be useful as interim guidance until such time as the 
Commission takes further action upon them" 36 FR 22851. The purpose of 
the Annex was to meet the Commission's obligation's under the National 
Environmental Policy Act of 1969. Pursuant to the Annex, the Staff does not 
require applicants to describe the environmental effects of Class 9 accidents in 
their applications, nor does the Staff conduct an environmental review of such 
accidents in its evaluation of an application. The Commission's legal staff has 
defended the Stafrs practice in court, and has prevailed on the theory that the 
low probability of these accidents means that NEPA does not require them to 

I Proposed Annex A to Appendix D to 10 CFR Part SO (36 FR 22851, Dec. I, 1979). 
2 The Staff supplied the Board with a statement by Mr. Jim Martin, of the Stafrs Division of 

Site Safety and Environmental Analysis, expressing Mr. Martin's view that the accident at Three 
Mile Island-2 was not a Oas! 9 accident. The Staff also furnished a statement by Mr. Frederick D. 
Anderson, of the Division of Siting, Health and Safeguards Standards, to the same effect. Earlier, 
on June 29, 1979, Mr. Lee V. Gossick, Executive Director for Operations, had stated ina letter to 
Congressman Robert J. Lagomarsino that "the Three Mile Island accident is not a Oass 9 
accident." The Staff took its official position before us notwithstanding these other opinions. 
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be considered. See, e.q., Carolina Environmental Study Group v. AEC, 510 
F.2d 796 (D.C. Cir. 1975); Hodder v. NRC, Nos. 76-1709 and 78-1149 (D.C. 
Cir., December 26, 1978). The Commission's most recent discussion of Class 9 
accidents occurred in Offshore Power Systems (Floating Nuclear Power 
Plants) CLI-79-9, 10 NRC 257 (September 14, 1979). In that case the 
Commission declined to review the generic question whether Class 9 accidents 
should be considered for land-based reactors; it did hold, however, that the 
Staff was correct in deciding to consider Class 9 accidents for floating plants. 
The Commission also stated that the generic question of Class 9 accidents for 
land-based plants would be better dealt with by rulemaking and it directed the 
Staff to develop recommendations for interim guidance and to bring to the 
Commission's attention "any individual cases in which it believes the 
environmental consequences of Class 9 accidents should be considered." CLI-
79-9, 10 NRC 257, 261. The Offshore Power case was decided after the Staff 
filed its objections to our question. ' 

The Staffs decision in, Offshore Power to evaluate Class 9 accidents 
resulted from the Staffs conclusion that the overall risk of harm associated 
with a floating plant, because of the "liquid pathway" of a radioactive release, 
was higher than for a land-based plant, and that license conditions designed to 
mitigate the higher risk might therefore be imposed. The Staff conceded that 
the probability of an accident at a floating plant was no higher than the 
probability of an accident at a land-based plant. Because the consequences 
would be more severe, the Staff cc1nsidered the risk to be higher (risk being 
probability mUltiplied by consequences). The Commission permitted the 
consequences to be considered, although the Commission's decision did not 
specifically address the Staffs argument that the Annex was based upon risk 
rather than probability. The Commission limited itself to considering only 
one of the Staffs arguments, which was that the Annex did not apply to 
floating plants since these plants were not within the Commission's 
contemplation when the Annex was issued. A majority of the Atomic Safety 
and Licensing Appeal Board had agreed with this argument, but in its 
affirmance of the Appeal Board the Commission said only that it agreed with 
the Appeal Board's result. The Commission appears to have reached the result 
it did because the Staff had already analyzed the relevant data, and the Staff 
had concluded that there was "an environmental risk that requires specific 
mitigative actions." The Commission said the question really was whether the 
"Licensing Board ... [should] blind itself' to this risk, and the Commission's 
answer was that it should not. 

It is difficult to find the precise direction in which the Offshore Opinion 
points. Salem I sits on an artificial island at the head of an important estuary. 
It is surrounded by liquid pathways. Saiem I does not float, but according to 
the analysis in Offshore Power, pathways, rather than floating, are the critical 
factor., It is also true that the possibility of. greatly expanding the storage 
capacity of spent fuel pools was probably not within the Commission's 
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contemplation when the Annex was issued in 1971. Should one therefore 
conclude that the Annex was not intended to apply to such expansions? 
Finally, if we now order the Staff to prepare an environmental impact 
statement which considers the effect of a Class 9 accident at Salem I, and the 
Staff in doing so finds that the additional fuel in the pool would significantly 
increase the consequences of an accident, we could not under Offshore Power ~ 
blind ourselves to that finding in the hearing. If we rule that we have no power 
to order such a study, we leave open the possibility that such consequences 
may exist but will never become known. When one remembers that the Annex 
itself rests upon the assumption that Class 9 accidents are improbable, and 
one considers that a Class 9 accident recently happened, matters become 
difficult indeed. 

We believe our surest course is to keep in mind our basic responsibility as a 
Licensing Board. We must determine wheth~r the proposed increase in 
storage of spent fuel at Salem 1 can be accomplished without undue risk to the 
public. Risk, by its nature, includes consequences. The Appeal Board, in its 
review of the Offshore case, found a "cogent" argument in the notion that 
investigation of a Class 9 accident might be justified if the consequences alone 
exceeded the perimeters of the analysis which the Commission had in mind 
when it proposed the Annex. Offshore Power Systems (Floating Nuclear 
Plants) ALAB-489, 8 NRC 194,219 (1978). Indeed, the dissenting member 
would have excluded Class 9 accidents on the basis of probability alone, (8 
NRC at 225) but the majority did not. . 

The Appeal Board's result was sustained by the Commission. The 
Commission did not address, and surely did not discredit, the notion that 
severe changes in consequences might justify examining Class 9 accidents. In 
fact, the Commission directed the Staff to call attention to land-based plants 
where such an examination might be justified, thus suggesting that the 
acceptability of such an examination would not hinge entirely upon the notion 
that land-based and floating plants were different. 

We are inclined to interpret these precedents as suggesting that where the 
consequences of an accident are qualitatively different from any analyzed 
before (or so different quantitatively as to be tantamount to being 
qualitatively different) we would not be precluded from giving that accident 
our attention, despite its low probability. We are encouraged in this direction 
by the Stafrs finding, with which we agree, that a Class 9 accident has now 
happened. In light of the accident at Three Mile Island-2, we believe that the 
assumption of low probability upon which the Annex rests must be 
reconsidered, and pending that reconsideration we are reluctant to view the 
Annex as covering any matters beyond those clearly contemplated when the 
Annex was promulagated. 

We have before us testimony (as yet not formally admitted) to the effect 
that the fuel pool expansion, per se, vastly increases the consequences of one 
particular accident occurring through one specific mechanism, viz. loss-of-

345 



water (Testimony of Dr. Richard E. Webb, in Respect to Board Question No. 
3). The proposed increase in storage is alleged to be· equivalent to "the 
construction of 24 large power reactors from a radiological hazards 
standpoint" (Id. at p. 22). While this difference mayor may not truly exist we 
have no proffered testimony to the contrary. 

We have therefore determined that, as matters now stand, we cannot say 
that the increase in consequences which increased storage presents does not 
constitute a qualitative change in the consequences of a low-probability 
accident. We cannot say, therefore, whether thast accident must be addressed 
in an ~nvironmental impact statement. Under the Commission's decision in 
Offshore Power, it is clear that we must consider such qualitatively different 
consequences if they are found to exist. Accordingly, we shall require an 
answer to a somewhat modified form of Question No.3, a form that focuses 
upon a specific mechanism and upon the specific nature of the change which 
will occur with expanded storage. The question is: . 

In the event of a gross loss of water from the storage pool, what would be 
the difference in consequences between those occasioned by the pool with 
. expanded storage and those .occasioned by the present pool? 

We will accept in answer whatever measure of consequences each party 
sees fit to present; however, we encourage all to use some common measure, 
perhaps the potential dose to an individual who remains at the exclusion area 
boundary for a given period. We expect, of course~ that earh party will 
postulate and make appropriate calculations for some specific sequence of 
events, including heating, possible melting, and possible dispersion' 
mechanisms. 

Only after we have such a measure of the quantitative difference which the 
fuel pool expansion entails will we decide whether this accident should be 
addressed as a potential environmental impact. 

Evidentiary hearings for the purpose of considering evidence on the above 
question shall be held in Salem, New Jersey at the time and place announced 
in the notice which accompanies this Memorandum and Order. The testimony 
already filed in response to the Board's 'question 3 shall be considered as 
pertaining to the above reformulation of question 3. 

SO ORDERED 

Dated at Bethesda, Maryland 
this 22nd day of February,1980. 
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Cite as 11 NRC 347 (1980) 

UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

00-80-4 

In the Matter of 

PUBLIC SERVICE ELECTRIC 
AND GAS COMPANY 

(Salem Nuclear Generating 
St.atlon, Unit 1) 

Docket No. 50-272 

(10 CFR 2.206) 

February 7, 1980 

The Director of Nuclear Reactor Regulation denies a request that the 
operating license for Salem Unit I be suspended or revoked on the basis of a 
finding that there will be no adverse effect on the continued existence of the 
shortnose sturgeon, an endangered species, in the Delaware River due to long­
term operation of Salem Unit 1. 

I 

By petition dated October 18, 1979, Mr. and Mrs. Alfred Coleman 
pursuant to 10 CFR 2.206 of the Commission's regulations requested that a 
show-cause order' be issued to Public Service Electric and Gas Company 
(hereinafter the "Licensee") to suspend or revoke the operating license for 
Salem Nuclear Generating Station, Unit 1 and the construction permits for 
Salem Unit 2 and Hope Creek Generating Station, Units 1 and 2. Notice of 
receipt of the Colemans' petition was published in the Federal Register, 44 FR 
67253 (November 23, (979). 

The basis for the Colemans' request is alleged violations by the licensee of 
the Endangered Species Act of 1973, as amended,. (hereinafter the "Act"). 
The Colemans allege: (1) the fact that two specimens of Acipenser 
brevirostrum, shortnose sturgeon, an endangered species designated under 16 
U.S.C.A. Section 1533, were found by the Licensee on the intake trash bars 
and screens of the Salem Nuclear Generating Station, Unit 1, constitutes a 
"taking" in ·violation of the Endangered Species Act, and (2) the continued 
operation of Salem Unit 1 and the construction and future operation of Salem 
2 and Hope Creek, Units 1 and 2 are actions which jeopardize the continued 
existence of an endangered species because the "shortnose sturgeon is being 
impinged or is highly susceptible to impingement on the Circulating Water 
System (CWS) traveling screens and the Service Water System (SWS) 

. . 
1'16 U.S.C. Section 1531 et seq. (1979). 
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traveling screens at the Artificial Island site." Consequently, the Nuclear 
Regulatory Commission should suspend or revoke the operating license for 
Salem Unit I and the construction permits of Salem Unit 2 and Hope Creek 
Units 1 and 2 in order to fulfill its responsibilities under the Act, i.e., "insure 
that action authorized .... by such agency ... does not-jeopardize the 
continued existence of any endangered species or threatened species ... " 16 
U.S.C.A. IS36(a)(1979). 

For the reasons set forth below, the request by the Colemans with regard 
to Salem Nuclear Generating Station, Unit I is denied. Consideration of the 
request with regard to Salem Nuclear Generating Station, Unit 2 and Hope 
Creek Units I and 2 is still in progress and a decision on that request will be 
issued promptly when sufficient information concerning any possible effects 
of those plants on shortnose sturgeon in the Delaware River has' been 
developed. 

II 

Following receipt of the Colemans' petition, the Commission staff 
conducted informal discussions with the National Marine Fisheries Service, 
National Oceanic and Atmospheric Administration (NMFS) on the effects of 
operation of Salem Unit 1 and the construction and operation of Salem 2 and 
Hope Creek Units I and 2 on the endangered species, shortnose sturgeon. 
Under the Endangered Species Act, NMFS is charged with assisting other 
federal agencies in carrying out their obligations under the Act as they may 
affect certain endangered species. 

Two specimens of shortnose sturgeon were known to have been involved 
in some way with impingement at Salem Unit I. On January 12, 1978, one 
specimen, already dead, was collected from the trash bars at the Salem Unit 1 
intake. On June 26, 1978, a second specimen was recovered from the screen 
wash water at the plant. It was in poor physiological condition and 
subsequently died despite attempts to resuscitate it in a flowing ambient water 
bath. 

By letter dated October 31, 1979, the NRC requested, pursuant to the 
Endangered Species Act, formal consultation2 with NMFS to determine 
"whether construction and operation of Salem 2 and Hope Creek I and 2 and 
long-term continued operation of Salem I and their associated intake 
structures would jeopardize the continued existence of this endangered 
species or result in the destruction or modification of any critical habitat of 
this species." See Enclosure I. 

On December 7, 1979, NMFS issued Section 7 Consultation - Threshold 
Examination and Biological Opinion. A copy is attached and is hereby 

2 16 U.S.C. Section IS36(a) & (b). 
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incorporated by reference. The National Marine Fisheries Service did not 
review the construction and operation phase of Salem Unit2and Hope Creek 
Units 1 and 2. Consequently, they did not render an opinion on the possible 
impact of those activities on the shortnose sturgeon in the Delaware River. In 
the opinion they did, however, review the effects of continued operation of 
Salem Unit 1. They concluded that: 

the present water intake program of the once-through system at Salem 
Unit 1 is not likely to jeopardize the continued existence of the shortnose 
sturgeon, nor is it likely to destroy or adversely affect habitat that may be 
critical to the shortnose sturgeon. 

III 

Based on this finding by the National Marine Fisheries Service that there 
will be no adverse affect on the continued existence of the shortnose sturgeon 
in the Delaware River due to long-term operation of Salem Unit 1, the request 
by the Cole mans for suspension or revocation of the Salem Unit 1 operating 
license is denied. 3 

The requests for action regarding Salem Unit 2 and Hope Creek, Units 1 
and 2, are still under consideration and action on those requests will be taken 
promptly following the development of additional information regarding the 
possible effects of the construction and/or operation of those plants on 
shortnose sturgeon in the Delaware River. 

A copy of this decision will b.e placed in the Commission's Public 
Document Room at 1717 H Street, N.W., Washington, D. C. 20555 and the 
local public document room for the Salem Nuclear Generating Station, Unit 
1, located at Salem Free Public Library, 112 West Broadway, Salem, New 
Jersey 08079. A.copy of this decision will also be filed with the Secretary of the 
Commission for its review in accordance with 10 CFR 2.206(c) of the 
Commission's regulations. 

As provided in 10 CFR 2.206(c) of the Commission's regulations, this 
decision will cOI}stitute the final action of the Commission 20 days after the 

3 Whether or not the incidental impingement of the two shortnose sturgeon at the Salem Unit 
1 facility constituted a violation of the Endangered Species Act isa question which lies outside the 
purview of this agency. See 16 U.S.C. 1540 (a)-(e) (1979). The NRCs obligation under the Act is to 
insure, in consultation with and with the assistance of the Secretary (of Commerce or Interior), 
that action authorized by NRC does not jeopardize the continued existence of an endangered 
species. That has been done in this case. . 
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date of issuance, unless the Commission on its own motion institutes the 
review of this decision within that time. 

FOR THE NUCLEAR REGULATORY COMMISSION 

Harold R. Denton, Director 
Office of Nuclear Reactor Regulation 

Dated at Bethesda, Maryland, 
this 7th of February, 1980. 
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Cite as 11 NRC 351 (1980) 

UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

OFFICE OF NUCLEAR REACTOR REGULATION 
Harold R. Denton, Director 

00-80-5 

In the Matter of Docket Nos. 50-3 
50-247 

CONSOLIDATED EDISON 
COMPANY OF 
NEW YORK, INC. 

(Indian Point 
Units 1 and 2) 

POWER AUTHORITY OF 
THE STATE OF NEW YORK 

(Indian Point Unit No.3) 

Docket No. 50-286 
(10 CFR 2.206) 

February 11, 1980 

The Director of Nuclear Reactor Regulation grants in part and denies in 
part a petition that requested: (1) revocation of the operating license for 
Indian Point Unit I, (2) an order requiring the licensee to submit a plan to 
decommission Unit I, and (3) suspension of operation of Units 2 and 3 
pending resolution of various safety-related issues. 

ATOMIC ENERGY ACT: SANCTIONS 

In order to revoke a license effective immediately, the Commission must, 
pursuant to section 186b. of the Atomic Energy Act, follow the provisions of 
section 9(b) of the Administrative Procedure Act. 

TECHNICAL ISSUES DISCUSSED: 

Acceptability of diesel generator building, automatic transfer switching, 
. and auxiliary feed water system; fire protection; operation offacility pending 
resolution of unresolved safety issues; post-accident monitoring; equipment 
aging; asymetric loss-of-coolant-accident loads. 

DIRECTOR'S DECISION UNDER 10 CFR 2.206 

By petition dated September 17, 1979, the Union of Concerned Scientists 
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(UCS) requested that the Nuclear Regulatory Commission (the Commission) 
revoke the provisional operating license for Indian Point Station Unit 1, order 
the licensee to submit a plan to decommission Unit 1, and suspend operation 
of Units 2 and 3 pending resolution of various safety-related issues. The UCS 
asks the Commission to hold a hearing on the matters raised in the petition as 
a basis for determining whether to permit resumed operation of Units 2 and 3. 
Consolidated Edison Company of New York (Consolidated Edison) holds the 
provisional operating license for Unit 1 and the operating license for Unit 2. 
The Power Authority of the State of New York (PASNy) holds the operating 
license for Unit 3. On October 26, 1979, the Commission formally referred the 
UCS' petition to the NRC Staff (the StafO for treatment pursuant to 10 CFR 
2.206. A notice that the petition was under consideration was published in the 
Federal Register, 44 FR 67251, on November 23, 1979. 

Various persons have submitted responses to the UCS petition or have 
indicated their support of the petition. The two licensees each submitted 
responses, both dated September 28, 1979, to the UCS petition. The UCS 
replied to these two responses on October 25, 1979, with corrections dated 
October 30, 1979. The Commission has also received statements in support of 
the UCS petition on behalf of the Attorney General of the State of New York 
(November 16, 1979), from the Mid-Hudson Nuclear Opponents (November 
27, 1979), from the New York Public Interest Research Group (January 3, 
1980), from the Citizens Energy Council (January 4, 1980), from the Lead and 
Environmentally Aware Future:' (January 12, 1980), and from Women 
Opposed'to Nuclear Technology (January 14, 1980)t. The Scientists and 
Engineers for Secure Energy, Inc., filed a statement opposing the UCS 

I These statements do not contain requests for relief or provide bases for relief that differ 
substantially from those found in the UCS petition. The staff has considered these statements in 
its review of the UCS petition. The New York Public Interest Research Group (NYPIRG), 
however, also cites in its statement potential dangers of theft of spent fuel and of a terronst 
takeover of the Indian Point Station as a basis for suspending or revoking the Indian Point 
licenses. In the absence offacts which would substantiate these fears, NYPIRG has not provided a 
sufficient basis for the relief requested as required under 10 CFR 2.206(a). The staff continues to 
reexamine the compliance of these units with security regulations, and deficiencies so noted will 
be corrected. The licensees have made significant improvements in security as required by 10 CFR 
73.SS, which will provide adequate protection from such threats. In addition, the risks of 
accidents resulting from malevolent action will be reduced by the interim and long term action 
described herein. Some of these statements also cite concerns regarding the Ramapo fault, 
contamination of ground water and geology of the site. Concerning the Ramapo fault, the Staff, 
and Atomic Safety and licensing Appeal Board have concluded that the fault is not a capable 
fault within the meaning of Appendix A to 10 CFR Part 100 of the Commission'sregulations. The 
ACRS examined the site seismicity and did not disagree with these conclusions. The Indian Point 
3 Safety Evaluation, dated September 21, 1973, considered potential contamination of ground 
water sources, the location of the Hudson River, and the geology of the site and concludes that the 
site was acceptable. 
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petition (January 29, 1980). Also, several members of Congress from New 
York and other members of the public have expressed interest in the UCS 
petition. At a meeting held on February 5, 1980, the Commission heard 
various organizations and members of the public express their views on the 
ues petition and was briefed by the Staff on its proposed disposition of the 
petition. 

The ues gives four primary bases for requesting the revocation of the 
Unit 1 provisional operating license and the suspension ofthe Unit 2 and Unit 
3 operating licenses: . 

(1) Unit 1, which has not operated since 1974, lacks safety features 
required to permit its resumed operation. However, the licensee has 
not pursued its application for a full term license or indicated that it 
intends to install necessary safety equipment, and therefore the 
provisional license for Unit 1 should be revoked and the facility ~ 
decommissioned; 

• (2) The Indian Point Station is located in a densely populated area, which 
raises questions concernirig the suitability of the site, the feasibility of 
evacuation of the area around the site, and the need for additional 
protective measures to' assure, safe operation of the Indian Point 
reactors; 

(3) Unit 2 does not have some of the design features or equipment found in 
the subsequently licensed Unit 3; and 

(4) Safety deficiencies and unresolved safety issues common to Units 2 
and 3 require resolution ~efore operation of the facilities is continued. 

The Stafrs evaluation and response to the ues petition is contained in the 
remainder of this decision. As discussed herein, the Staff agrees that certain 
measures should be taken to assure continued safe operation of Units 2 and 3 
and that the provisional operating license for Unit 1 should be revoked. 
Accordingly, the ues petition is granted in part and denied in part. 

I. LICENSE REVOCATION AND DECOMMISSIONING UNIT 1 

ues asks (at pp. 10-13) that the Commission immediately revoke the 
Indian Point Station Unit 1 Provisional Operating License No. DPR-5 and 
order Consolidated Edison to present a plan for decontaminating and 
decommissioning the facility. The main thrust ofUeS' complaint, with which 
the Staff essentially agrees, is that the pending application for conversion of 
License No. DPR-5 into a full-term operating license should not be permitted 
to continue in "regulatory limbo" an,d thereby result in an indefinite extension 

. of License No. DPR-5. 
Indian Point Station Unit 1 received License No. DPR-5 on March 26, 

1962 under the authority of a since repealed portion of 10 eFR 50.57 [25 FR 
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8712 (1960), repealed, 35 FR 5317 (1970)], which provided for issuance of a 
provisional operating license as an interim step prior to issuance of a full-term 
operating license. Under 10 CFR 50.57, provisional operating licenses were 
issued for periods of 18 months, and extensions could be authorized for "good 
cause." After several extensions, License No. DPR-5 was set to expire on 
December 16,1969. The licensee submitted, however, on November 10, 1969, 
an application to convert License No. DPR-5 to a full-term operating license. 
Under the terms of the Commission's regulations, the application had the 
effect of extending the Provisional Operating License No. DPR-5, until such 
time as the application "has been finally determined" [10 CFR 2.1092]. 

Because the application for the full-term license has not been "finally 
determined," License No. DPR-5 is not "deemed to have expired" as provided 
in 10 CFR 2.109. . . 

Since October 1974, however, License No. DPR-5has been an "operating" 
license in name only. Unit 1 has been in a shutdown condition since October 
31, 1974, which was the expiration date of a variance [39 FR 29215 (1974)] 
granted to the licensee from the requirements of the Commission's "Interirft 
Acceptance Criteria for Emergency Core Cooling Systems for Light-Water 
Power Reactors." On September 23, 1975, the Commission denied: (a) a 
request by the licensee for authorization which would have required another 
variance from the Interim Acceptance Criteria, (b) an exemption from the 
containment testing requirements of Appendix J to 10 CFR Part 50, and (c) 
extensions of time for compliance with two Commission Orders concerning 
other matters [40 FR 44895 (1975)]. There is presently no fuel in the Unit 1 
reactor, and under the terms of License No. DPR-5 (Appendix A, Technical 
Specification 3.2.1), no fuel may be loaded into the reactor core or even moved 
into the reactor containment building without prior review and authorization 
by the Commission. Calculations have been made by the Staff and the licensee 
that show that the spent fuel now in the spent fuel pool has decayed 
sufficiently such that, in the event of a loss of water in the pool, this fuel can be 
air-cooled. Thus, there is no significant safety problem associated with the 
plant in its present defueled condition. 

Since Unit 1 cannot meet current operational requirements and no plans 
exist for bringing it into compliance with current requirements, the operating 

2 This provision of the Commission's regulations reflects one of the procedural protections 
provided to licensees under the Administrative Procedure Act, specifically, the final sentence of 
Section 9(b) of the APA, S U.S.C. SS8(c), which states: "When the licensee has made timely and 
sufficient application for a renewal or a new license in accordance with agency rules, a license with 
reference to an activity of a continuing nature does not expire until the application has been finally 
determined by the agency." The Staff agrees, however, that 10 CFR 2.109 should not be used to 
indefmitely extend an old license when the status of an application for a new or renewed license 
has remained essentially inactive for a long time. 
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provisions of License No. DPR-5 are not necessary. Accordingly, I have 
issued to Consolidated Edison the enclosed Order to Show Cause (Appendix 
A). The Order requires the licensee to show cause why the operating 
provisions of License No. DPR-5 should not be revoked and why the licensee 
should not submit a plan to decommission the facility. Thus, to the extent the 
UCS petition insofar as it concerns Unit I is granted.3 

II. INDIAN POINT UNITS 2 AND 3 AND POPULATION DENSITY 

With regard to Indian Point Units 2 and 3, the petition alleges (at pp. 3, 6-
10) that the consequences of a serious accident at the Indian Point site because 
of a large surrounding population could be "enormous," and that, therefore, 
the Commission should determine the potential consequences of a "Class 9 
accident," especially a core meltdown with breach of containment, as a basis 
for deciding whether these potential consequences are so severe as to render 
the Indian Point site unsuitable for a nuclear power plant. Each ofthe items 

-identified in the petition pertaining to Indian Point Units 2 and 3 are 
addressed later in this decision. However, it is appropriate to first discuss 
separate efforts currently under way by the NRC Staff dealing with Indian 
Point Units 2 and 3 since it is believed that these efforts will adequately 
address the potential problems posed by the relatively high population density 
in the vicinity of the Indian Point site. 

NRC STAFF EFFORTS 

Subsequent to the Three Mile Island accident, the Staff recognized the 
need' to reassess the emergency preparedness plans and capabilities of all 
nuclear power plants. Because of their location in areas or. high population 

J nie petition (at p. 23) asks that the Commission ·immediately" revoke License No. DPR-S. 
Because the Commission must follow the provisions of section 9(b) ofthe APA in revoking any 
license under the Atomic Energy Act [sec. 186b. 42 U.S.C. 2236(b)], the Commission would have 
to find either that the licensee had wilfully committed (or omitted) some act for which a license 
could be revoked [see sec. 186 a.] or that the public health, safety, or interest requires immediate 
revocation. No violations of the Commission's requirements are at issue here, and as noted in the 
text supra. no significant safety hazard is posed by the plant in its present condition. The Stafr 
does not believe, therefore, that an adequate basis exists for ordering the immediate revocation of 
License No. DPR-S. 

The net effect of the instant Order to Show Cause is the same as an immediately effective 
order revoking the license of an operating plant. If Indian Point Unit 1 were operating, the 
immediately effective order would suspend further operation ofthe facility during the proceeding 
on the order. In the actual case before the Commission, Indian Point Unit 1 is not operating and 
may not operate without the Commission's approval of exemptions from its regulations and 
changes to the license. In light of these facts, it is unnecessary to "immediately" revoke license No. 
DPR-S. 
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density, the Indian Point Station Units 2 and 3 and Zion Station Units 1 and 2 
(located north of Chicago, Illinois) facilities were recognized as plants for 
which additional measures might be necessary, including the possibility of a 
power reduction or plant shutdown. -

An NRC Task Force has been formed to review Indian Point Units 2 and 3 
and Zion Station Units 1 and 2. In addition the Staff, in conjunction with the 
Federal Emergency· Management Agency (FEMA), is making emergency 
preparedness evaluations of these and other plants. These efforts, as they 
relate to the UCS petition, are discussed in detail below. 

Emergency Preparedness Evaluations 

On September 25 and 26, 1979 at meetings with both licensees, the Staff 
discussed its new criteria for developing emergency plans. These criteria were 
sent to all power reactor licensees in a letter dated ·October 10, 1979. On 
November 9, 1979, Consolidated Edison and PASNY submitted revised 
emergency plans in accordance with the new Staff criteria. On December 18, 
"1979, at a meeting held with ·the licensees, state, and local officials, and 
members of the public, the Staff's review of these revised plans was discussed. 
The licensees were requested to resubmit their plans, revised to reflect Staff 
comments, within two months' of the meeting. State and local officials have 
indicated they would cooperate with the licensees in developing these plans. 

Until these revised plans are reviewed and accepted by the Staff, the 
licensees have put into effect emergency plans, submitted in March 1979, to 
conform with Regulatory Guide 1.101. We find that it is acceptable for the 
plants to continue operation while review of the revised plans of the licensees 
continues. The Commission, in the Proposed Rule on Emergency Planning 
published in the Federal Register [44 FR 75167,75169 (December 19, 1979)] 
recognizes "that the increment of risk involved in operation of reactors over 
the prescribed times in the implementation ofthis rule [by January 1, 1981] 
does not constitute an unacceptable risk to the public health and safety ... · 
Similarly, the Staff does not believe that "the increment of risk" involved in 
operation while we are reviewing the licensees' plans during 1980 requires 
suspension of operation of Indian Point Station Units 2 and 3. 

NRC Task Force 

In addition to the in-depth review and development of the new emergency 
plans discussed above, an NRC Task Force has been designated to review two 
sites of operating nuclear power plants, Indian 'Point and Zion, that are 
located in areas of relatively high popUlation density. The purpose of this Task 
Force is to review. these facilities to determine what additional measures 
and/or design changes can and should be implemented that will further 

356 



reduce the probability of a severe reactor accident and will reduce the 
consequences of such an accident by either reducing the amount of radioactive 
releases and! or by delaying any radioactive releases which would provide 
additional time for evacuation near the sites. The Task Force has evaluated 
certain interim measures that should be implemented by the licensees while 
the possible system design changes are being examined. Other measures will 
continued to be evaluated in the next few months. Some of the design changes 
being considered are a vented, filtered containment atmospheric release 
system, core retention devices, and hydrogen control. . 

Since design changes that may be decided upon will take one to two years 
to completely install, the Staff has identified, as part of the Task Force effort, 
a number of extraordinary interim measures that will be accomplished both 
by the licensees and by the Staff. These measures will significantly increase the 
level of safety at the Indian Point Station and thereby further reduce the 
probability and! or consequences.of a severe reactor accident. By letters dated 
February 1, 1980, both licensees documented their commitment to implement 
these measures. I have formally confirmed this commitment by issuing 
Confirmatory Orders requiring this implementation at each of the two plants, 
Units 2 and Unit 3. 

Included among those actions that are effective immediately by these two 
Confirmatory Orders are matters dealing with modes of operations, shift 
manning levels, enhanced training of operators, and 'special containment and 
low pressure-high pressure interface tests designed to add to the level of safety 

, of operation of the facilities. Other requirements are to be implemented at 
various time intervals as specified in the Orders. 

Those actions to be implemented by the Staff over and above those 
accomplished by the licensees include changes to the facility Technical 
Specifications to cause the Limited Conditions of Operation for safety-related 
systems to be at least as conservative as those in the Standard Technical 
Specifications for Westinghouse designed plants. In addition, enhanced 
Inspection and Enforcement presence will be established by providing a senior 
resident inspector for each operating Indian Point unit as well as a unit 
resident inspector. 

'Other Safety Considerations 

In addition to the efforts described above, it should be pointed out that 
several compensating features already exist in the design of the Indian Point 
Station' Units 2 and 3 which would limit the potential radiological 
consequences of a major accident. These include: 

1. A containment weld channel and weld channel pressurization system: 
All containment liner welds are enclosed by continuous linear channels 
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welded to the liner to form a redundant seal at the joints ofliner plates. 
Those channels which cover joints not buried in concrete are 
pressurized with air to a pressure exceeding calculated containment 
peak pressure. This eliminates leakage at liner plate joints. 

2. A penetration pressurization system: In addition to the normal 
pressurization of electrical penetrations (with dry nitrogen), 
mechanical penetrations are pressurized with air to a pressure above 
calculated containment peak pressure. This eliminates leakage through 
penetration assemblies. 

3. An isolation valve seal water system: Those double isolation valves, 
normally closed on a containment isolation signal, in water and small 
air systems, have the area between valves filled (if needed) and 
maintained in a filled condition at a pressure exceeding calculated 
containment design pressure by this system. This eliminates any 
leakage of containment atmospher~ via an open (or ruptured) line 
through the redundant isolation valves. 

4. Extra containment fan cooler capacity: Each containment has five fan 
cooler units, three of which are required for post accident containment 
cooling. The added capacity provides assurance of system availability. 

5. Post-LOCA hydrogen control: Each unit has both recombiner and 
post-LOCA containment purge capability. The recombiner capability 
was added to provide additional conservatism. 

6. A third auxiliary feed water pump: Each unit has three auxiliary 
feed water pumps. Two of these are 100 percent capacity motor driven 
pumps and the third is a 200 percent capacity steam turbine driven 
pump. All three pumps are intertied through lines and valves designed 
for an active or passive failure. This extra capacity over a 2-100 percent 
capacity pump configuration provides added assurance of system 
availability. 

7. Containment atmosphere radioactivity' removal (cleanup) has been 
provided. Each fan cooler unit is equipped with HEP A and charcoal 
filters for post-accident particulate and iodine radioisotope removal by 
entrapment. 

8. Confirmatory Emergency Safeguards Features (ESF) actuation signals 
are sent to power operated valves which are not required to change 
position. This ensures that, if a valve had inadvertently been placed in 
an incorrect position, it would move to the correct position of ESF 
actuation. This has been applied to c~tical safcity sys~em valves. 

In addition, each unit has additional margin in service water and 
component cooling water capacity and availability. They have auxiliary 
building air filtration (cleanup) systems and closed valve leak off systems to 
reduce offsite exposure due to valve stem leakage. They also have redundant 
electrical heat tracing on vital borated systems. 
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Thus, considering these existing engineered safety features, the emergency 
plans already in effect, and the extraordinary interim measures identified in 
the Confirmatory Orders, I have determined that Indian Point Station Units 2 
and 3 are suitable for continued operation pending completion ofthe design 
reviews being performed by the NRC Task Force and pending completion of 
the Stafrs review of the revised emergency plans. 

III. OTHER MA TIERS IDENTIFIED IN THE PETITION 

Differences in Design Between Unit :z and Unit 3 

As a basis for requesting the suspension of operation of Unit 2, the UCS 
alleges (at pp. "3-17) that the designs of Unit 2 and Unit 3 differ in ways that 
have a "significant effect" on the risk to public health and safety created by 
operation of each unit. Therefore, UCS argues, the Commission should 
immediately backfit Unit 2 to incorporate changes made to Unit 3 as a result 
of the Stafrs review of that unit. The UCS also requests the Staff to identify all 
design changes made ''voluntarily'' to Unit 3 to determine whether these 
changes should be implemented at Unit 2. The UCS identifies three features 
which the UCS believes require immediate action: diesel generator buildings, 
battery system, and auxiliary feed water system. . 

The Confirmatory Orders (Appendices Band C) require that within 90 
days ihe licensees jointly identify and review the significant differences 
between Unit 2 and Unit 3, and that they evaluate these differences in light of 
present regulatory standards and requirements. The licensees are required to 
provide a justification for the current design, or provide design change 
recommendations. 

In addition, it should be noted that numero·us changes have already been 
made to Unit 2 as a result of the licensee's review of Unit 3. During the 
licensing of Indian Point Unit 3, the Staff and the licensee (at that time 
Consolidated Edison was the licensee for both Indian Point Units 2 and 3) did 
reevaluate Indian Point Unit 2. As a result of this reevaluation, described in a 
letter dated September 4, 1976, transmitting Amendment No. 20 from Robert 
W. Reid, NRC, to William J. Cahill, the following changes were made to Unit 
2: 

1. A second independent and redundant Safety Injection (SI) Block 
Switch was added. 

2. Separate annunciation devices. were installed which alarm when either 
train of Engineered Safety features logic has been bypassed. 

3. A second independent pressure transmitter, was installed to provide a 
separate, independent interlock signal to the Residual Heat Removal 
(RHR) suction valves 730 and 731. 
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4. The electrical interlock between SI valves 888A and 888B and RHR 
valves 730 and 731 was changed such that the valve 730 was interlocked 
with valve 888A and valve 731 was interlocked with valve 888B. 

5. Contacts, which open upon safety injection actuation, were added in 
series with the following switches or interposing relay contacts: 

a. Switch 3 
"43/RS-3" trip to each RHR pump 

b. Switch 6 
"43/ RS-6" open signal to valves 888A and B 
"43/RS-6" close signal to valves 746 and 747 

c. Switch 7 
"43/RS-7" trip to each SI pump 

6. Miniflow.bypass valves 743 and 1870 for the RHR pumps were made 
passive by having their electric power physically disconnected and 
locked in the open position. 

7. Two circuit interrupting devices were added between the automatic 
transfer device and each DC bus. (See subsequent discussion on 
automatic transfer devices and battery system.) 

In addition to these modifications resulting from a comparison to Indian 
Point 3, other reviews resulted in further backfitting at Indian Point Unit 2. 
Some significant items include security improvements to meet 10 CFR 73.55, 

·fire protection (described in our SER dated January 31, 1979 supporting 
Amendment No. 46), installation of "J-tubes" to prevent feedwater hammer, 
modifying or relocating valves and electrical equipment inside containment 
that would have been submerged following a loss-of-coolant accident, 
modifications to eliminate single failures of ECCS, modifications to preclude 
overpressure events, and modifications to meet the TMI-2 lessons learned 
requirements. 

Nevertheless, as indicated above, the licensee is required to perform 'a 
review and justify any significant differences that currently exist between the 
two units, because all significant differences may not have been evaluated 
during the previous reviews. 

The petition cites three specific examples of alleged safety significant 
design differences between Indian Point 2 and 3. These are the diesel generator 
building, the battery system, and the auxiliary feed water system. Each of these 
is discussed below. 

Diesel Generator Building 

The Staffs fire protection review of Indian Point Unit 2 required that 
significant changes be made to the diesel generator building. As stated in our 
January 31, 1979 Safety Evaluation Report (SER), the licensee will erect 
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shields between the diesel generator units, provide one-hour fire proofing on 
the building structure, and install backflow prevention check valves on drain 
lines. The fire proofing on the building structure was completed during the 
summer 1979 refueling outage, and the other modifications will be completed 
by the end of the next refueling outage, presently scheduled for December 
1980. 

In addition, fire protection is provided by an automatic sprinkler system in 
the area, heat detectors that alarm in the control room, and fire hoses from fire 
hydrants near the area. The licensee has also implemented administrative 
procedures to prevent conditions that could lead to a fire, such as 
housekeeping inspections and use of protective blankets and fire watches 
during welding operations. A trained fire brigade onsite for all shifts has also 
been established. 

Furthermore, as stated in the fire protection SER, the capability to attain 
safe shtudown (within 72 hours) and maintain safe hot shtudown independent 
of the diesel generators or offsite power will be provided by the end of the next 
refueling outage. 

With respect to tornadoes, the location of the Indian Point Unit 2 diesel 
generator building makes it less susceptible to high winds than the Indian 
Point Unit 3 diesel generator building. Page 34 of the Stafrs "Safety 
Evaluation of the Indian Point Nuclear Generating Unit No.2," dated 
November 16, 1970, states: "Some natural protection from high winds is 
afforded the control room building and diesel generator building since they 
are protected by the turbine building to the west, the Indian Point Unit 1 
turbine building, superheater building and containment to the south, the 
rising hillside to the east, and the containment and rising hillside to the north." 
The conclusion in that report "that Indian Point Unit 2 is adequately 
protected against high winds," is still valid. 

Finally, there are presently available, and separately located, three gas 
turbine generators, at least one of which is required to be operable 
(Amendment No. 60, dated January 28, 1980) to place the reactor in a safe 
shutdown condition in the event that all three diesel generators and offsite 
power were lost. 

, Due to the protective features afforded the diesel generator building and 
due to the availability of other power sources, the Staff has concluded that the 
diesel generator building is acceptable pending completion of the above 
described modifications. 

Battery System 

The UCS alleges that the battery system for Indian Point Unit 2 is 
inadequate because the system contains only two batteries and relies on 
automatic transfer switching. 
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There are seven automatic transfer circuits used with engineered 
safeguards. Three automatic transfer circuits provide redundant I25V DC 
control power to the three diesel generators. The remaining four transfer 
circuits provide redundant power to the 480V diesel generator switchgear. 
Each transfer device receives its I25V DC power from the same, two 
emergency battery buses. Two circuit interrupting devices between the auto 
transfer device and each DC bus have been provided. The Staff has verified 
that no single failure in the transfer device circuitry would cause the loss of 
either DC bus. Although it is possible to connect redundant power sources in 
parallel considering an undetected failure, two separate short circuits to 
ground (or a line to line short) and the failure to function offour overcurrent 
protection devices would be required to compromise redundant DC buses. 

Ground detectors are used as an integral part ofthe Westinghouse battery 
chargers. If a ground were to be present on a DC bus, a ground indicating light 
would go out and a "battery charger trouble" alarm would annunciate in the 
central control room. The circuit grounding problem would thus be promptly 
detected,· isolated, and corrected. Also, the licensee has incorporated a test 
procedure in its periodic battery testing program to assure operability of the 
ground detection system. Therefore, the design of these automatic transfer 
circuits, with the above periodic ~esting, meets the single failure criterion. On 
that basis, the Staff has concluded that a single failure in this system would not 
lead to a meltdown as alleged. Nevertheless, the Staff is reevaluating the 
acceptability of the automatic transfer feature of this system. Furthermore, 
during the fall 1978 refueling outage, the battery system was upgraded by the 
installation of two additional batteries to provide power for two channels of 
instrumentation (bringing the total to four batteries for Indian Point Unit 2) .. 
The modification is described in 'the March I, 1979 letter from William J. 
Cahill, Jr. to Boyce Grier, Director of NRC's Region I Office. 

Auxiliary Feedwater System 

The third specific item allegedly requiring backfitting is the auxiliary 
feedwater (AFW) system. A thorough review of the Indian Point Unit 2 AFW 
system was conducted by the Staff. The resulfs were transmitted to the licensee 
on November 7,1979. This NRC letter identified additional requirements for 
the AFW system. Consolidated Edison in its response dated December 19, 
1979 proposed the following modifications: 

1. Revise the Technical Specifications to limit the time that orie AFW 
system pump and its associated flow train and essential instrumenta­
tion can be inoperable. 

2. Develop emergency procedures for transferring to the alternate source 
of AFW supply. 
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3. Make the automatic start AFW system signals and associated circuitry 
and AFW flow indication, safety-grade. (This is being done in 
conjunction with the NRC TMI-2 Lessons Learned Task Force 
Recommendations 2.1.7.a and 2.1.7.b.) 

4. Develop procedures to assure AFW system function in the event of 
abnormal failure of the pneumatic operated AFW flow control or 
steam supply valves. 

5. Install a redundant level indication and low-level alarm system on the 
condensate storage tank with annunciation in the control room. 

6. Install a redundant flow path, with manual redundant valves, in 
parallel to the single flow path from the condensate storage tank. 

7. Evaluate the capability of the present AFW system design to withstand 
internally generated missiles, and make any modifications deemed 
necessary. 

The procedures identified in items (2) and (4) have already been put into 
effect and the revision to the Technical Specifications proposed in item (I) has 
already been issued in Amendment No. 60, dated January 28, 1980. 

The hardware modifications identified in items (3), (5), (6), and (7) will be 
completed on an expedited basis as required by the Confirmatory Order.' 

The petition specifically alleges that a break in the steam pipe to the 
turbine-driven AFW'pump could result in a total loss of AFW because the 
motor-driven pumps are located in the same room as the turbine-driven 
pump. As a result of studies of high energy line failures and flooding of areas 
containing safety-related components, certain plant modifications were made 
to protect the AFW system from the effects of a break in the steam pipe to the 
turbine-driven AFW pump. These include: (I) installation of isolation valves 
in the steam pipe, external to the room, that will close upon sensing high 
temperature in the room; and (2) modifications made to the doors to assure 
adequate drainage. ' 

We conclude that the new procedures and Technical Specifications, in 
addition to modifications completed and scheduled to be completed on th,e 
auxiliary feedwater system within the time indicated above, are adequate to 
allow continued operation of the Indian Point Unit 2. 

Other Safety ~eficiencies Identified in the Petition 

In addition to those items for Indian Point Unit 2, the petition alleges that 
there are other safety deficiencies, common to both Indian Point Units 2 and 
3, that require suspension of operation of both units pending their resolution. 
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Cable Spreading and Fire Protection Systems 

Paragraphs 50 through 54 of the petition concern cable separation and fire 
protection systems for those areas where fires could affect redundant divisions 
of shutdown systems. The UCS previously raised these issues in its petition to 
the Commission concerning the adequacy of fire protection on all overall 
basis at nuclear power plants. These items have been previously addressed 
generically in information provided by the Staff to the Commission to assist 
its evaluation of the UCS petitions of November 1977 and May 1978. The 
UCS petition on Indian Point (paragraphs 50 through 54) does not contain 
any information relative to fire protection, which indicates the need for 
immediate action at Indian Point beyond any actions that may result from the 
Commission's final determination on the November 1977 and May 1978 
petitions. 

Nevertheless, many changes have been made, and are scheduled to be 
made, related to fire protection. These are discussed in detail in our Fire 
Protection Safety Evaluation Reports, January 31, 1979 for Indian Point Unit 
2 and March 6, 1979 for Indian Point Unit 3. We find no basis to alter our 
conclusion that the schedule for completion of the remaining fire protection 
issues is acceptable and does not require a plant shutdown pending their 
completion. 

Unresolved Safety Issues 

The petition also refers to the 133 "unresolved safety issues" identified in 
an NRC Report to Congress. The items are identified in NUREG-041O "NRC 
Program for the Resolution of Generic Issues Related to Nuclear Power 
Plant," dated January 31, 1978; and cover a variety of topics. Only some are 
related to safety; others are related to environmental matters and'improving 
the regulatory process. We reported in NUREG-05 10, "Report to Congress by 
the NRC Staff on Identifying Unresolved Safety Issues," dated January 31, 
1979, that only 22 of these 133 generic tasks were "unresolved safety issues." 

Furthermore, with respect to those tasks of safety significance, we 
discussed generically in NUREG-OSIO the NRCs basis for permitting a plant 
to continue to operate with an "unresolved" safety issue. The bases for such a 
determination are (1) the issue does not apply, or has been resolved, for the 
plant under consideration; (2) interim measures assuring adequate safety of 
operation are being required at the plant pending final resolution of the issue; 
(3) resolution of the issue can be reasonably expected before the plant under 
consideration begins (returns to) operation, or (4) the likelihood of occurrence 
and! or the safety consequences of a scenario dealing with the issue is small. 
The Staff has specifically re-examined these issues for Indian Point Units 2 
and.3 and has decided that continued plant operation is acceptable for the 
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above reasons for each of the outstanding issues. Furthermore, the Staff is 
making a concerted effort to accelerate resolution of outstanding generic and 
plant specific actions pertinent to Units 2 and 3. . 

The UCS notes (at p. 20) that there has been "no systematic evaluation of 
the need to upgrade Indian Point to account for important safety lessons 
learned." The Commission, as reflected in letters dated December 17, 1979 
and January 3, 1980 from Chairman Ahearne to Representative Morris Udall, 
agrees that the NRC should undertake a comprehensive program for 
systematically reevaluating the safety of all current operating plants. Copies 
of those letters are attached as Appendices D and E to this determination. In 
particular, the December 17, 1979 letter provided comments on an amend­
ment to H.R. 2608 offered by Representative Bingham. The letter states: 

••• two years ago the Commission undertook a reevaluation on a limited 
basis with respect to all of .the older operating plants. We believe a 
variation of this Systematic Evaluation Program should be developed for 
application to all operating plants. Such a program should also address 
generic safety issues .•• It will take several months for the NRC staff to 
develop and propose, and for the Commission to approve, this systematic 
program for evaluating the safety of all operating plants. It most likely will 
include some elements of the ongoing Systematic Evaluation Program, in 
which evaluations are being made by the NRC staff of the design of the 
older plants with regard to some 130 safety 'topics'. 

In addition to its general allegations concerning safety issues common to 
Units 2 and 3, the UCS specifically alleges that three unacceptable safety 
problems exist related to post-accident monitoring, aging of equipment, and 
asymmetric loads on the reactor. 

Post-Accident Monitoring 

The petition alleges that the Three Mile Island accident demonstrated the 
inadequacy of the post-accident monitoring. First of all, it must be recognized 
that the designs of instrumentation for Indian Point Unit 2 and 3 are different 
from Three Mile Island (TMI) Units 1 and 2 because the plants were designed 
by different nuclear steam suppliers. For this reason, some equipment (e.g., 
pressurizer level) may have a safety function in one plant and not in another. 
The pressurizer instrumentation for Indian Point Units 2 and 3 has a safety 
function and is already Class 1 E whereas TMI's instrumentation did not have 
a safety function and was: not class I E. Because the pressurizer level 
measurement system in TMI was not required for safety, it was not protected 
from containment flooding nor was it reviewed for its capability to survive an 
accident or post accident environment. 

We know of no Class I E instrumentation at TMI that has failed to provide 
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the required accuracy during or after the TMI accident. The fact that 
pressurizer level was needed at TMI (and survived the accident environment, 
even though it was not environmentally qualified for an adequate period) 
contradicts the petitioner's argument of inability to monitor the parameters, 
the range and accuracy of the instrumentation, ability of the instrumentation 
to survive the accident, and post-accident environment. We do, however, 
acknowledge that by Bulletins and Orders and Lessons Learned activities we 
have required specific instrumentation improvements on a specified schedule. 
The licensees have met our requirements in this regard. 

Post-accident monitoring has already been improved as part of the 
implementation of the TMI-2 Lessons Learned Short Term Requirements. 
The following modifications have been made on Unit Nos. 2 and 3 . 

. 1. A reactor coolant saturation meter (subcooling meter) to provide on­
line indication of coolant saturation condition was provided. This will 
aid the operator in recognizing inadequate core cooling. 

2. 'An acoustic monitoring system for positive pressurizer relief safety 
valve position indication was installed. 

'3. A plan has been established for an onsite radiological and chemical 
analysis facility with the capability to provide, within one hour of 
obtaining the sample, quantification of certain isotopes that are 
indicators of the degree of core damage, hydrogen levels in the 
containment atmosphere, and dissolved gases and boron concentration 
in liquids. 

The staff believes that appropriate action to upgrade instrumentation has 
been identified and is being implemented independent of this petition. The 
petition alleges that there is no way to directly measure the water level or 
temperature in the core after an accident. An adequate indication of core 
submergence is available from the pressurizer level measurement systems as 
long as the reactor coolant system is subcooled. (This has been demonstrated 
graphically by the TMI-2 accident.) As previously mentioned, both plants 
have installed subcooling meters to comply with our Short-Term Lessons 
Learned requirements. The Staff therefore rejects the petitioner's allegations 
that the present· lack ,of a direct measure of core water level is a safety 
deficiency since an acceptable alternate means of measurement is available. 

With regard to core temperature measurements, the Staff maintains that 
measurement of hot and cold leg reactor coolant temperatures is sufficient to 
demonstrate that adequate temperature control is being exercised as long as 
adequate coolant circulation is maintained through the core. Core exit 
thermocouples are provided in Indian Point Units 2 and 3, which provide 
temperature indication directly adjacent to the core.' 

The petition alleges that the only temperature measurements at TMI-2 
were from non-safety grade equipment, some of which "luckily" survived the 
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accident. Other temperature measuremeQts were available at Three Mile 
Island but were ~eaningless until coolant flow was established because the 
parameters of interest involved heat transfer from the core. The only sensors 
available in the circulation path (inside of the reactor vessel) were the core exit 

. thermocouples. These sensors are not Class IE and are not required for any 
event in which adequate reactor coolant flow is maintained. As the TMI 
accident proved, and our survey later confirmed, the type of thermocouples 
used are inherently capable of surviving events such as TMI to the extent 
necessary to protect public health and safety. The number and types of 
temperature measurement systems in pressurized water reactors are similar 
from plant to plant. 

In addition to the instrumentation added as part of the Lessons Learned 
requirements, and instrumentation that was already in place, the following 
activities will take place during 1980: 

1. Both licensees are part of the Westinghouse Owner's Group that is 
performing analyses to determine if additional instrumentation is 
necessary to provide a better indication of inadequate core cooling. 

2. The existing auxiliary feed water flow indication will be upgraded to 
safety grade. . ' 

3. Extended range noble gas effluent monitors will be installed. 
4. The capability for effluent monitoring of radioiodines will be establish­

ed. 
S. Extended range. in-containment radiation level monitors will be 

installed. . 
6. Containment pressure indicators capable of measuring containment 

pressures up to three times the design accident pressure will be installed. 
7. A continuous indication of hydrogen concentration in the containment 

will be provided. I 

8. Improvements will be made to the instrumentation for measuring 
containment level. 

The above modifications, and the schedule for implementing them, are 
consistent with our Lessons Learned requirements. We, therefore, conclude 
that immediate shutdown of the two facilities is not necessary to upgrade post-
accident instrumentation. ' 

Equipment Aging 

The staff acknowledges that new equipment may have been used in the 
original equipment qualification testing for Indian Point Units 2 and 3, and 
that no systematic effort was made to determine the length oftime in service 
during which the results would remain valid. In order to assure that this aspect 
of equipment qualification' is adequately addressed, the staff has included 

367 



consideration of the potential ~ffects of aging in its current program to 
reevaluate the adequacy of equipment qualification in aq operating reactors. 
This reevaluation is being conducted in conjunction with our review of the 
licensees' responses to IE Bulletiri 79-0 I, "Environmental Qualification of 
Class IE Equipment." . . 

The licensees' responses of June 13, 1979 to IE Bulletin 79-01 will be 
evaluated in accordance with a set of screening guidelines set forth in a Staff 
document entitled, "Guidelines for Evaluating Environmental Qualification 
of Class IE Bulletin 79-OIB, dated January 14, 1980. The Bulletin requires 
additional information and evaluations from the licensees. Under these 
guidelines a specific qualified life should be established for equipment using 
materials that have been identified as being susceptible to significant 
degradation due to thermal and radiation aging. A list of materials which may 
be found in nuclear power plants along with an indication of the material 
susceptability to thermal and radiation aging is provided in an Appendix to 
. the guidelines. In addition, under the guidelines, ongoing programs should be 
in existence at the plant to review surveillance and maintenance records to 
assure that equipment which is ~xhibiting age related degradation will be 
identified and replaced as necessary. 

We believe that the program outlined above provides reasonable assurance 
that equipment subject to significant degradation due to aging will be 
identified and that maintenance or replacement schedules will be adjusted 
accordingly. The Staff, additionally, is accelerating its evaluation of the 
adequacy of the equipment qualification program at the Indian Point plants. 
In the interim, the margins that exist in the equipment design provide 
reasonable assurance that equipment will function as required in the event of a 
design basis accident. . 

Asymmetric LOCA Loads 

Another specific area discussed in the UCS petition deals with asymmetric 
loads from a postulated accident on the reactor. A generic study of the 

. asymmetric loss of coolant accident (LOCA) loads problems was initiated by 
the Staff in 1977 to both gain a better understanding of this problem and to 
develop criteria for plant specific evaluations. This generic study, Task Action 
Plan A-2, described in NUREG-OSIO, was essentially completed in late 1979 
and is expected to be published as a NUREG in February 1980. 

Plant specific evaluations for the Indian Point 2 and 3 plants have been 
submitted to the Staff and are currently being reviewed against criteria 
derived from the Stafrs generic study. The Starrs review is expected to be 
completed early in 1980. Until our review is complete, and modifications to 
the facilities are made, we have concluded that there is reasonable assurance 
that continued operation, pending completion ofthis task, does not constitute 
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an undue risk to the health and safety ofthe public for the following reasons. 
As discussed below, the likelihood of occurrence of an initiating event of 

sufficient magnitude to seriously challenge the structural adequacy of the 
vessel support members or other structures is low. The disruptive failure of a 
reactor vessel itself has been estimated to lie between 10-6 and 10-' per reactor 
year, so low that it is not considered as a design basis event. The rupture 
probability of pipes is estimated to be higher. The data base used by W ASH-
14004 indicates a median value of 10-4 for LOCA initiating ruptures per plant­
year for all pipe sizes 6" and greater (with a lower and upper bound of 10..5 and 
IOJ , respectively}. We believe that considering the large size of the pipe in 
question (u p to 50" O. D. and 4-1/8" thick), a median val ue nearer 10..5 than 10-
4 is more appropriate using the same data base. In addition, the quality control 
of the piping used in nuclear power plants is somewhat better than that of 
conventional piping, the piping whose data was used in most probability 
evaluations. 

Because (I) the break of primary concern must be large and is of low 
probability, (2) only certain break locations lead to high loads, and (3) these 
welds are currently subject to preservice and inservice inspection by 
volumetric and surface techniques in accordance with ASME Code Section 
XI, we conclude that the probability failure of a pipe system or other 
structures is acceptably small and that reactor operation can continue while 
this matter is being resolved. 

IV. CONCLUSION 

The petition alleges that Indian Point Unis 2 and 3 are "relics of the past" 
and the "NRC has marched resolutely 'eyes front," not applying the lessons 
learned about safety to Indian Point." 

This not so. Both plants have been significantly modified to meet NRC 
safety and security requirements. The safety modifications are too numerous 
to list, but many may be found in the correspondence between the NRC and 
the licensees that is available for public inspection in the NRC's Public 
Document Rooms and that includes the following documents: 

1. TMI-2 Lessons Learned: NRC letters dated September 17, 1979 and 
October 30,1970; Consolidated Edison letters dated October 17,1979, 
November 20, 1979, December 7, 1979, December 17, 1979 and 
December 31, 1979; and Power Authority of the State of New York 
(PAS NY} letters dated October 22, 1979, November 21, 1979, 
December 4, 1979, December 10, 1979, December 17, 1979, and 
January 8, 1980. 

4 WASH-I400 was only used to support the Staffs engineering judgment. as stated in SECY 
79-106 to the Commissioners. 
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2. Fire Protection: NRC letters dated January 31, 1979 for Unit 2 
transmitting Amendment No. 46, and March 6, 1979 for Unit 3 
transmitting Amendment No. 24. 

3. Overpressure Protection: Consolidated Edison letters dated February 
28, 1977, AprilS, 1977, August 9, 1977, September 20, 1979, and 
December S, 1977. 

In addition, the NRC Task Force described herein will determine what 
design changes should be made to further reduce the probability and/or' 
consequences of a severe reactor accident. Until these changes can be 
implemented, the extraordinary interim measures identified in the attached 
Confirmatory Orders (Appendices Band q will provide additional assurance 
of safe operation of these facilities. 

Because of the interim measures imposed by the Confirmatory Orders and 
in light of the discussion in this decision of the safety issues raised by the UCS, 
I have determined not to order the shutdown of Indian Point Units 2 and 3. 
For these same reasons I have not recommended to the Commission that it 
institute a hearing 'on all of the matters touched upon in the UCS petition. 

A copy of this decision will be placed in the Commission's Public 
Document Room at 1717 H Street, N. W., Washington, D. C. 20555 and in the 
local public document room at the White Plains Public Library, 100 Martine 
Avenue, White Plains, New York 10601. Additionally, a copy ofthisdecision 
will be filed with the Secretary for the Commission's review in accordance 
with 10 CFR 2.206(c) of the Commission's regulations. 

Dated this lIth day of 
February, 1980 . 

Harold R. Denton, Director 
Office of Nuclear Reactor Regulation 

. [Appendixes to this Decision have been omitted from this publication but are 
available in the NRC Public Document Room, 1717 H Street, N.W.; 
Washington, D.C.] 
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Cite as 11 NRC 371 (1980) 

UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

OFFICE OF NUCLEAR REACTOR REGULATION 
Harold R. Denton, Director 

DD-80-6 

In the Matter of 

PUBLIC SERVICE COMPANY 
OF NEW HAMPSHIRE, et al 

Docket Nos. 50-443 
50-444 

(10 CFR 2.206) 

(Seabrook Station, 
Units 1 and 2) February 11, 1980 

The Director of Nuclear Reactor Regulation denies a petition under 10 
CFR 2.206 of the Commission's regulations which requested an order 
suspending or revoking the construction permits for Seabrook Station. 

EMERGENCY PLAN: EVACUATION BEYOND THE LOW 
POPULATION ZONE (LPZ) 

After a construction permit has been issued, any additional emergency 
planning requirements for evacuation beyond the LPZ need not be 
demonstrated until the operating license stage of review, absent further 
guidance from the Commission. 

NEPA: CLASS 9 ANALYSIS 

A Class 9 accident analysis is performed as part of the NEPA review only 
when the proposed plant has either a novel design, a unique design combined 
with a unique siting mode, or a high population density for the proposed site. 

NEPA: CLASS 9 ANALYSIS 

A Class 9 analysis precipitated by high popUlation density may consist of 
an alternative site review, utilizing popUlation density and distribution as a 
surrogate for accident consequences. 

DIRECTOR'S DECISION UNDER 10 CFR 2.206 

By letter dated May 2, 1979, Mr. Robert A. Backus on behalf of the, 
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Seacoast Anti-Pollution League (SAPL) transmitted a request pursuant to 10 
CFR 2.206 for an Order suspending or revoking Seabrook Construction 
Permit Nos. CPPR-135 and CPPR-136. On July 30,1979, and November 16, 
1979, the New England Coalition on Nuclear Pollution (NECNP) and the 
Commonwealth of Massachusetts, respectively, filed memoranda in support 
of SAPL's request. By letter dated October 12, 1979, the State of New 
Hampshire filed a Statement of Position with respecHo the SAPL request. 
The relief requested is premised on contentions that NRC has failed to: 

1. require development of an evacuation plan beyond the low population 
zone as part of the construction permit proceedings, and 

, 2. evaluate the consequences of a Class 9 accident, in determining site 
suitability, including the necessity for evacuation beyond the low 
population zone. . 

STAFF RESPONSE TO CONTENTION 1 

SAPL's first contention is that the Commission has effectively reversed the 
holding of ALAB-3901 by publishing for public comment in the Federal 
Register on August 23, 1978 (43 FR 37473) a proposed rule which, ifadopted, 
would require the staff to determine if "emergency planning, which may 
include planning for evacuation measures, should extend to areas beyond the 
LPZ." On the basis of this proposed rule SAPL requests that the feasibility of 
evacuation beyond the LPZ be set down for determination at reopened 
construction permit proceedings. 

In a letter dated November 21,1979, the NRC Staff advised all licensees of 
plants under construction of additional staff requirements at the operating 
license stage in the area of emergency planning. These requirements, as 
presented in the joint EPA/NRC Task Force Report (NUREG-Q396), were 
concurred in and endorsed in the Commission's policy statement issued on 
October 5, 1979, and published in the Federal Register on October 23, 1979 
(44 FR 61123). The major recommendation of the report is that two' 
Emergency Planning Zones (EPZ's) should be established around light water 
nuclear power plants. The EPZ for airborne exposure has a radius of about io 
miles; the EPZ for contaminated food has a radius of about SO miles. These 
recommendations were based in part on Class 9 accident considerations. 

On December 5, 1979, the Commission approved proposed rules, 
amending 10 CFR Part 50, for coping with emergencies at nuclear power 
reactors. 44 FR 75167 (December 19, 1979). The concept of dual EPZ's as 

I The Appeal Board ruled in Public Service Company of New Hampshire(Seabrook Station, 
Units 1 and 2), ALAB-390, 5 NRC 733,747 (1977), that "under the Commission's regulations in 
their present form, consideration is not to be given in a licensing proceeding to the feasibility of 
devising an emergency plan for the protection (in the event of an accident) of persons located 
outside the low population zone." . 
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defined in NUREG-0396 has been incorporated in the amendments, and will 
be required in the Emergency Plan of the licensee if the amendments are 
adopted as proposed. The publication of these proposed rules in the Federal 
Register supersedes the August 23, 1978 proposed rule change. 

In its statement accompanying the publication of the proposed rules the 
Commission explicitly noted that it "is considering whether construction 
permits which have already been issued should be reconsidered because of the 
emergency planning considerations of the (proposed rules)." 

By letter dated December 21, 1979, the NRC staff advised all power 
reactor licensees, and all construction permit holders and applicants of the 
proposed rule and of regional workshops to be convened to discuss the 
feasibility of the proposed rule, its impact, and the procedures for complying 
with its provisions. 

In a letter dated December 26, 1979, the NRC staff requested that all 
licensees of plants under construction provide information regarding 
estimated evacuation times by March 31, 1980. This request did not change 
the position stated in the letter of November 21, 1979, i.e., that compliance 
with the additional requirements need not be demonstrated until the 
operating license stage of review. These estimates were requested so that the 
NRC can identify those "instances" in which unusual evacuation constraints 
exist and special planning measures should be considered. In some cases of 
extreme difficulty where a large population is at risk, special facility 
modifications may also be appropriate. 

Therefore, pending receipt and evaluation of this information, adoption of 
the proposed rule, and guidance from the Commission on reconsideration of 
construction permits, it would be premature to reopen the Seabrook 
construction permit proceedings at this time. 

STAFF RESPONSE TO CONTENTION 2 

SAPL's second major contention is that the extremely low probability of 
the Class 9 accident occurrence has been undercut by the Commission's 
repudiation of the assessment risk values in the Reactor Safety Study 
(W ASH-1400) and that "(t)he Staff, in order to avoid the evaluation of the 
consequences of a Class 9 accident in the performance of its NEPA2 review, 
appears to have relied upon WASH-1400, the reactor safety study, more 
commonly known as the Rasmussen Report." Contrary to SAPL's conten­
tion, WASH-1400 was not the basis for evaluation of the consequences of 
accidents in the staffs NEP A reviews. 

Commission guidance on the consideration to be given to accidents in the 
environmental review, including Class 9 accidents, is found in the proposed 

2 National Environmental Policy Act of 1969 (Public Law 91-190, 83 Stat. 852). 
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Annex to 10 CFR Part 50, Appendix D, which was published in the Federal 
Register on December 1, 1971 (36 FR 22851). 

This Annex divided the spectrum of accidents, ranging in severity from 
trivial to very serious, into nine categories or classes. It directed that "for each 
class, except Classes 1 and 9, the environmental consequences shall be 
evaluated as indicated." Class 1 events were not to be considered because of 
their trivial consequences, whereas in regard to Class 9 events the Annex 
states as follows: 

The occurrences in Class 9 involve sequences of postulated successive 
failures more severe than those postulated for establishing the design basis 
for protective systems and engineered safety features. Their consequences 
could be severe. However, the probability of their occurrence is so small 
that their environmental risk is extremely low. Defense-in-depth (multiple 
physical barriers), quality assurance for design, manufacture, and 
operation, continued surveillance and testing, and conservative design are 
all applied to provide and maintain the required high degree of assurance 
that potential accidents in this class are, and will remain, sufficiently 
remote in probability that the environmental risk is extremely low. For 
these reasons, it is not necessary to discuss such events in applicants' 
Environmental Report.3 

A number of developments have occurred since the publishing of the 
Annex in December 1971 which have had significant bearing on accident 
consideration for both safety and environmental reviews. The following 
summary of developments reflects the evolutionary change in the NRC's 
policies in this area. 

(1) WASH-1400: The publishing of the Reactor Safety Study (WASH-
1400), first in draft form in August 1974 and in final form in October 
1975 has had an effect upon accident considerations with regard to . 
nuclear power reactors. Although this was not the first study that 
examined consequences of large radioactive releases, it was the first 
study to examine such events probabilistically and which attempted to 
arrive at an actual estimate of the probability of a core melt event. 
Staff practice, in environmental impact statements, has been to refer 
to the W ASH-1400 study because it reflected a new methodology to 
assess the risks of severe accidents in a more quantitative fashion, but 
the staff has not relied on WASH-1400 findings in its environmental 
reviews. 

(2) Risk Assessment Review Group: In July 1977, the NRC organized the 
above group primarily to clarify the achievements and limitations of 

3 A footnote in the annex states that such events also need not be discussed in the starrs 
Environmental Statements. 
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the Reactor Safety Study (RSS). The results of this study, issued in 
September 1978, to the effect that the Review Group was unable to 
determine whether the overall probability of a core-melt given in the 
RSS was high or low, have also been included in recent environmental 
assessments issued by the staff. On January 18, 1979, the Commission 
issued an "NRC Statement on Risk Assessment and the Reactor 
Safety Study Report (W ASH-1400) in light of of the Risk Assessment 
Review Group Report [NUREG/CR-0400]" in which was stated: 

Accident Probabilities: The Commission accepts the Review 
Group Report's conclusion that absolute values of the risks 
presented by W ASH-1400 should not be used uncritically either in 
the regulatory process or for public policy purposes and has taken 
and will continue to take steps to assure that any such use in the 
past will be corrected as appropriate. In particular, in light of the 
Review Group conclusions on accident probabilities, the Commis­
sion does not regard as reliable the Reactor Safety Study'S 
numerical estimate of the overall risk of reactor accident. 

(3) SECY 78-137, "Assessments of Relative Differences in Class 9 
Accident Risks in Evaluations of Alternatives to Sites With High 
Population Densities": The staff recommended to the Commission in 
SECY 78-137 on March 7, 1978 that: 
(a) Pending completion of the Commission's review of its reactor 

siting policy that the staff perform quantitative assessments ofthe 
relative differences in Class 9 accident consequences and risks in 
the review of alternative sites where the population density 

'exceeds the values given in Regulatory Guide 4.7. 
(b) That the Commission consider the appropriateness of issuing 

some clarifying statement to the effect that the proposed Annex 10 
CFR Part 50 Appendix D applies to land-based L WR's of the type 
licensed during the last decade or so, and that more detailed 
consideration of Class 9 accidents may be warranted for other 
types of sites or designs. 

(4) Report of the Siting Policy Task Force (NUREG-0625): In August 
1979, the Siting Policy Task Force recommended that siting policy 
changes be made "To take into consideration in siting the risk 
associated with accidents beyond the design basis (Class 9) by 
establishing population density and distribution criteria." This report 
recommended that popUlation criteria act as a surrogate for Class 9 
risks, and that site-specific Class 9 accidents should not be analyzed 
and weighed in the decisional process. 

(5) Commission Policy Statement: On October 5,1979, the Commission 
issued a policy statement, published in the Federal Register on 
October 23, 1979 (44 FR 61123), endorsing the guidance contained in a 
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report issued in December 1978, ("Planning Basis for the Develop­
ment of State arid Local Government Radiological Emergency 
Response Plans in Support of Light Water Nuclear Plants. A Report 
prepared by a U. S. Nuclear Regulatory Commission and U. S. 
Environmental Protection Agency Task Force on Emergency Plan­
ning") (NUREG-0396). In so doing the Commission said that "it is 
appropriate and prudent for emergency planning guidance to take into 
consideration the principal characteristics (such as nuclides released 
and distances likely to be involved) of a spectrum of design basis and 
core melt accidents." 

(6) SECY 79-594, "Class 9 Accident Considerations": On October 31~ 
1979, in response to requests by the Commissioners in Offshore Power 
Systems (Floating Nuclear Plants), CLI-79-9, 10 NRC 257 (Sep­
tember 14, 1979),4 the staff submitted an information paper, SECY 79-
594, entitled "Class 9 Accident Considerations." As stated in the 
paper, the staff is pursuing the following: 

Preparation of an interim policy statement on accident risks under 
NEPA which include consideration of core melt events and which 
would withdraw the 1971 proposed Annex. 
Preparation of recommendations for design features for all plants 
associated with core melt accidents. 
Preparation of recommendations for rule making to revise 10 CFR 
Part 100, to encompass considerations of the risks associated with 
core melt events." (p. 5) 

The Commission stated in Offshore Power Systems, supra, that it intends 
to handle the Class 9 issue by means of a generic rule making proceeding. 

4 In Offshore Power Systems. the Commission stated: 
"Our grant of review in this proceeding was limited to the narrow question certified to us 
by the Appeal Board and it is neither necessary nor appropriate for us to employ this 
particular adjudicatory proceeding to resolve the generic issue of consideration of Class 9 
accidents at land-based reactors. Such a generic action is more properly and effectively 
done through rulemaking proceedings in which all interested persons may participate. 
Therefore, we are not today expressing any views on the question of environmental 
consideration of Class 9 accidents at land-based reactors which, as the Board noted, 
present risks different in kind and perhaps in magnitude from those risks presented by 
FNPs. However, we are concerned about this question and intend to complete the 
rulemaking begun by the Annex and to re-examine Commission policy in this area. To aid 
in that re-examination we ask our staff to: 
1. Provide us with its recommendations on how the interim guidance of the Annex might 

be modified, on an interim basis and until the rulemaking on this subject is completed, 
to reflect developments since 1971 and to accord more fully with current staff policy in 
this area; and 

2 In the interim, pending completion of the rulemaking on this subject, bring to our 
attention, any individual cases in which it believes the environmental consequences of 
Class 9 accidents should be considered." 
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Peoding the outcome of the rulemaking, the staff is to bring. to the 
Commission's attention individual cases in which the environmental conse­
quences of Class 9 accidents should be considered. See, Public Service 
Company of Oklahoma (Black Fox Station, Units 1 and 2), ALAB-573, 10 
NRC 775 (December 7, 1979). 

To determine whether a particular case should be brought to the 
Commission's attention, the staff intends to apply the criteria set forth in the 
stafrs brief to the Commission in Offshore Power Systems.' In that brief the 
staff stated that "there is no need for a detailed NEPA discussion of Class 9 
accident risks in nuclear power reactor licensing proceedings unless the special 
circumstances of a particular case indicate that Class 9 accident risks may be 
unusually higher or of a different character than for the typical land based 
nuclear power reactor. To date only three types of special circumstances have 
been identified that would trigger a detailed Class 9 accident evaluation: a 
high popUlation density for the proposed site (above the "trip points" in the 
Standard Review Plan6 and Regulatory Guide),' a novel reactor design (a type 
of power reactor other than a light water power reactor), or a combination of a 
unique design and a unique siting mode (a floating nuclear plant)" (Brief at p. 
47). 

I have reviewed the Seabrook facility to determine whether any of these 
special circumstances exist. As noted in Section 1.2 of the Safety Evaluation 
Report,S the nuclear steam supply system for each Seabrook unit will consist 
of a pressurized water reactor using a four-loop reactor coolant system based 
on the design described in the Reference Safety Analysis Report.9 Since this 
report is referenced for several other facilities and since the particular design is 
basically similar to several other reactor designs of the Westinghouse Electric 
Corporation licensed for construction and operation, the Seabrook facility is 

, NRC STAFFS BRIEF IN SUPPORT OF AFFIRMATIVE FINDING ON CERTIFIED 
QUESTION (January 12, 1979) 

This brief was submitted to the Commission after the Atomic Safety and Licensing Appeal 
Board granted Offshore Power Systems' request to certify the "Class 9 question" to the 
Commission on September 29, 1978. ALAB-500, 8 NRC 323 (1978). 

The certified question was: 
"Are Class 9 accidents a proper subject for consideration in the Stafrs environmental 

statement on the floating nuclear power plant manufacturing license application'r' 
6 "Standard Review Plan For The Review of Safety Analysis Reports For Nuclear Power 

Plants - LWR Edition" (NUREG-75-087) September, 1975. 
7 "General Site Suitability Criteria for Nuclear Power Stations" Regulatory Guide 4.7, Office 

of Standards Development, United States Nuclear Regulatory Commission, November 1975. 

I "Safety Evaluation ofthe Seabrook Nuclear Power Station Units Nos. 1 and 2, Docket Nos. 
50-443 and 50-444," U. S. Atomic Energy Commission, Directorate of Licensing, August 14, 
1974. 

9 "Reference Safety Analysis Report (RESAR-3 Consolidated Version)," Westinghouse 
Nuclear Energy Systems, November 1973. 
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a typical light water reactor facility and therefore is not a novel reactor design. 
In Offshore Power Systems, the unique design and unique siting mode 

consisted of a nuclear power plant mounted on a floating barge. There would 
be no soil structure to retard the release and dispersal of activity beneath the 
plant following a core melt accident as would be the case for land based plants. 
The staff concluded that the most likely popUlation exposure from the liquid 
pathway for a floating nuclear plant is significantly greater than for a land 
based plant because of the inability to interdict releases in the vicinity of the 
floating nuclear plant. 

The Seabrook site is bordered on three sides by marshland which is part of 
of the Hampton Harbor estuary. Hampton Harbor, a shallow lagoon behind 
the·barrier beaches of Hampton Beach and Seabrook Beach, is the nearest 
surface water body which could be affected by liquid releases from a Class 9 
accident. 

Groundwater in the site area is generally a reflection of surface topography 
and is usually within 10 feet of the ground surface. The groundwater moves 
generally toward the marsh areas at a rate of several tens of feet per year. 

If a Class 9 accident were to occur, the groundwater in the plant area 
would be first affected. However, since the reactor building is located about 
200 feet from the marsh at the closest point, it would likely require several 
years for groundwater to migrate to the estuary. Due to this slow rate of 
groundwater movement, the staff concludes that there are no unusual features 
or special circumstances with regard to the groundwater contamination 
interdiction characteristics of this site that would distinguish it from other 
land based light water reactor sites to the extent that, under the present 
Commission policy, warrant consideration of environmental consequences of 
Class 9 accidents. 

However, the task action plans contained in Draft NUREG-0660 (TMI 
Lessons Learned) as proposed to the Commission, identify Task Action Plan 
III.E.1.4 as an in-depth study of liquid pathway interdiction, which is one of 
the special factors identified in Offshore Power Systems which might trigger 
further consideration of Class 9 events. Assuming Commission approval, 
Seabrook and all other plants would be analyzed as part of Task Action Plan 
III.E.1.4. If that should result in the liquid pathway being identified as a 
unique consideration at Seabrook, and the Commission's intc;rim policy on 
Class 9 accident consideration has not yet clarified the situation in this regard, 
methods of interdiction and mitigation will be identified. Based upon the 
liquid pathway studylO and preliminary discussions with Argonne National 
Labortory on liquid pathway mitigation methods, the staff believes it is 

10 "Liquid Pathway Generic Study - Impacts of Accidental Radioactive Releases to the 
Hydrosphere from Floating and Land Based Nuclear Power Plants," (NUREG-0440) February 
1978. 
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possible to interdict within the time period identified above and reduce or 
prevent the migration of contaminated groundwater to the marsh. 

Several methods of mitigation, including pumping and construction of 
slurry walls to preve'nt migration are available. However, site specific 
techniques, if required, will be identified as a part of the liquid pathway 
interdiction review. 

In discussing the high population special circumstance, the stafrs brief in 
Offshore Power Systems notes that the "special attention" called for by the 
Standard Review Plan and Regulatory Guide 4.7 11 in the case of sites 
exceeding the population level "trip points" entails a consideration of 
comparative population exposures for Class 9 accidents at the proposed site 
and alternative sites. The "trip points" apply to proposed new sites at the 
construction permit stage and were not evaluated nor proposed for plants 
beyond the construction permit stage. The consideration of population 
exposures for Class 9 accidents has been utilized by the staff in assessing the 
relative differences between the proposed site and the candidate alternative 
sites. The consideration of population exposure for Class 9 accidents is not 
used as an absolute site-specific criterion for evaluating the suitability of a 
proposed site and sites are not necessarily found unsuitable if they exceed the 
population density guidelines given in the Standard Review Plan and 
'RegulatoI"1Guide 4.7. As indicated by the staff criteria in Regulatory Guide 
4.7 and described in the Pilgrim final environmental statement,12 a site that 
exceeds the population density guidelines can nevertheless be selected and 
approved if, on balance, it offers advantages compared with available 
alternative sites when all of the environmental, safety, and economic aspects 
of the proposed site and the alternative sites are considered. 

It is current staff practice to assess the relative differences in population 
exposures for Class 9 accidents between a proposed new site and the 
alternative sites through the use of population distribution and population 
density as a surrogate for accident consequences. The consequences of 
radiological accidents, from minor or trivial releases up to and including 
severe events,' is directly related to the number of people surrounding a 
particular site and to the distance of the population from the reactor location. 
The staff recognizes that the population distribution of a site is a relatively 

II Section C.3 of Regulatory Guide states: 
"If the population density, including weighted transient population, projected at the time of 
initial operation of a nuclear power station exceeds SOO persons per square mile averaged 
over any radial distance out to 30 miles (cumulative population at a distance divided by the 
area at that distance), or the projected population density over the lifetime of the facility 
exceeds 1,000 persons per square miles averaged over any radial distance out to 30 miles, 
special attention should be given to the consideration of alternative sites with lower 
population densities." 

12 "Final Supplement to the Final Environmental Statement related to construction of Pilgrim 
Nuclear Power Station, Unit No.2," (NUREG-S49) May 1979. 
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crude measure of the risk associated with the accidental releases of 
radioactivity. The risk from any accidental releases would depend not only 
upon the population distribution of a site but also upon many other factors 
that would enter into the determination of the actual consequences of 
accident. However, insight gained in the evaluation of the relative conse­
quences of accidents in the Perryman alternative site study (SECY-78-137, 
Enclosure D) led the staff to conclude that (I) the relative differences in the 
population distribution between sites is a reasonable measure of the relative 
magnitude of potential consequences, (2) relatively large differences in the 
population densities between two sites are required to exist before significant 
differences in accident risks would be expected to be discernible, and (3) the 
risk is not uniform for all members of the population regardless of distance 
from the site but is higher for those persons relatively close to the site and 
generally decreases with distance away from the site. 

The staffs findings in the Seabrook case were published in NUREG-0501, 
"Seabrook Alternative Site Study," in December 1978 and presented as direct 
testimony before the Appeal Board at a hearing in January 1979. In this 
evaluation, the population distribution out to 30 miles for the Seabrook site 
was compared to the population distribution for each of the candidate 
alternative sites. The staff found that with respect to population, three of the 
alternative sites had significantly lower population densities than the 
Seabrook site, i.e., Moore Pond, Shelburne, and Phillips Cove. This factor 
was brought forward for consideration in the overall balancing of all of the 
environmental and economic factors which entered into the comparison of. 
each alternative site to the Seabrook site. The staffs conclusion was that upon 
consideration of an overall balancing of all of the factors, none of the 
alternative sites were "obviously superior" in comparison to the Seabrook 
site. J3 See. Public Service Company of New Hampshire. CLl-77-8 •. 5 NRC503 
(1977). 

13 The conclusions reached by the staff are as follows: 
Moore Pond 
"The socioeconomic factors and in particular the long transmission corridors through 
wilderness landscape are factors which weigh to the disadvantage of Moore Pond relative to 
Seabrook. Environmental factors which weigh in favor of Moore Pond relative to Seabrook 
include low population density and lack of salt drift effects. The staff concludes that the 
adverse factors are of greater magnitude than those which favor the site and that Moore 
Pond is clearly and substantially disadvantaged relative to Seabrook for the siting of a 
nuclear power station." NUREG-OSOI, p. 0-72. 

Shelburne 
"Possible impacts on fish restoration programs, socioeconomic impacts, and in particular 
the need for long transmission corridors are all factors which weigh to the substantial 
disadvantage of Shelburne relative to Seabrook. Environmental factors which weigh in favor 
of Shelburne relative to Seabrook are lesser effects of drift and lower popUlation densities. 

(Continued on next page) 
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In summary, although Seabrook exceeded the "trip points" of Regulatory 
Guide 4.7, as proposed in SECY 78-137, supra, the staff has already 
performed the assessments of relative differences in Class 9 accident 
consequences in the Seabrook alternative site review. 

I have determined for the reasons set forth above that there exists no 
adequate basis for instituting a proceeding to suspend or revoke the Seabrook 
construction permits because of (1) failure of NRC to require development of 
an evacuation plan beyond the low population zone as part of the 
construction permit proceeding, and (2) failure of NRC to evaluate the 
consequences of a Class 9 accident including the necessity for evacuation 
beyond the low population zone. Accordingly, the request of SAPL is denied. 

A copy of this decision will be placed in the Commission's Public 
Document Room at 1717 H Street, N. W., Washington, D. C. 20555 and the 
local Public Document Room for the Seabrook Stiltion located at the Exeter 
Public Library, Front Street, Exeter, New Hampshire. A copy of this 
document will also be filed with the Secretary of the Commissionforits review 
in accordance with 10 CFR 2.206(c) of the Commission's regulations. 

In accordance with 10 CFR 2.206(c) of the Commission's Rules of 
Practice, this decision will coristitute the final action of the Commission 20 
days after the date of issuance, unless the Commission on its own motion 
institutes the review of this decision within that time. 

Dated at Bethesda, Maryland, 
this lIth day of February, 1980. 

(Continued/rom previous page) 

Harold R. Denton, Director 
Office of Nuclear Reactor Regulation 

The Staff concludes that the comparative adverse impacts at Shelburne are of greater 
magnitude than the comparative advantages and that this site "is therefore' clearly and 
substantially inferior to Seabrook for the siting of a nuclear powerstation." Id., pp. E-69, 70. 

Phillips Cove 
"The residual environmental comparison at the two sites finally reduces to aesthetic, . 
biological and low popUlation advantages at Phillips Cove due to the probable absence of 
cooling towers and advantages at Seabrook due to shorter transmission corridors and less 
socioeconomic impact (other than aesthetic). Because these factors are incommensurate and, 
therefore, cannot be contrasted directly, and because there are some important counter­
vailing factors, the staff concludes that Phillips Cove is not clearly and substantially 
preferable to Seabrook. 

However, the overall weight of evidence does tend to favor Phillips Cove because of the 
absence of aesthetic effect and drift problems and the staff concludes that Phillips Cove is 
marginally superior to Seabrook." Id. pp. F-69, 70. 
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Cite as 11 NRC 382 (1980) 

UNITED STATES OF AMERICA 
NU.CLEAR REGULATORY COMMISSION 

OFFICE OF NUCLEAR REACTOR REGULATION 
Harold R. Denton, Director 

DD-80-7 

In the Matter of Docket No. 50-331 
(10 CFR 2.206) 

IOWA ELECTRIC LIGHT 
AND POWER COMPANY, et al. 

(Duane Arnold Energy 
Center) February 13, 1980 

The Director of Nuclear Reactor Regulation denies a petition under 10 
CFR 2.206 of the Commission's regulations which requested the initiation of a 
proceeding to suspend an amendment to the operating license of the Duane 
Arnold Energy Center pending the preparation of an environmental impact 
statement. 

NEPA: OPERATING LICENSE AMENDMENT 

An amendment which places added restrictions on the operation of a 
reactor does not require the preparation of an environmental impact 
statement since it does not authorize a significant increase in the amounts of 
effluents or a significant increase in the power level. 

DIRECTOR'S DECISION UNDER 10 CFR 2.206 

In a request dated April 9, 1979, Citizens United for Responsible Energy 
(CURE), Community Action Research Group (CAR G), and Iowa Public 
Interest Research Group (IPIRG) requested that the Director of Nuclear 
Reactor Regulation initiate a proceeding to suspend Amendment No. 46 to 
Facility License No. DPR-49, for the Duane Arnold Energy Center (DAEC), 
pending the preparation of an environmental impact statement for that 
amendment. Amendment No. 46, issued by the NRC on Octo ber 17, 1978, and 
noticed in the Federal Register on October 23, 1978, (43 FR 49373), revised 
the DAEC Technical Specifications to incorporate NRC requirements 
pertaining to DAECs containment system. Notice of receipt of this request 
was published in the Federal Register on July 6, 1979 (44 FR 39648). For the 
reasons set forth in this decision, the request is denied. 
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The petitioners cite essentially four considerations in support of their 
request: 
(1) An NRC staff memorandum (Dr. Hanauer's Memorandum of September 

20, 1972) which raised questions concerning the capability of the Mark I 
containment system to function effectively upon occurrence of a loss-of­
coolant accident (LOCA) and recommended a moratorium on licensing 
for plants with Mark I containment systems. 

(2) A letter dated February 28, 1978, (in which the NRC acknowledged that 
the demonstrated safety did not comply with the NRC's current 
interpretation of "sufficient margin" as prescribed in 10 CFR 50, 
Appendix A) and a notice dated March 22, 1978, reflecting the granting of 
an exemption from the requirements of 10 CFR 50, Appendix A for 
DAEC's Mark I containment system. Neither an environmental impact 
statement nor a negative declaration and environmental impact appraisal 
was prepared for the exemption' action. 

(3) The NRC considered a LOCA as an "unlikely event" when the Mark I 
containment analysis (NUREG 0408) was performed. However, at the 
DAEC the high pressure coolant injection (HPCI) system was determined 
inoperable in May, 1978, a primary coolant leak 00-4 gallons per minute 
was detected in June, 1978, and cracks were discovered in all recirculation 
piping safe-ends in June, 1978. 

(4) A notice was placed in the Federal Register on October 23, 1978 which 
allegedly "granted safety exemptions" for the Mark I containment system 
and no environmental impact statement was filed with respect to this 
"exemption." 

FACTUAL BACKGROUND 

The first major generation of the General Electric Company designed 
Boiling Water Reactor (BWR) nuclear steam supply systems are housed in a 
containment structure designated as the Mark I containment system. The 
Mark I containment design was based on the data obtained from testing 
performed on a pressure suppression concept for the Humboldt Bay Power 
Plant and from testing performed for the Bodega Bay Plant concept. The 
purpose of these initial tests, performed during 1958 through 1962, was to 
demonstrate the viability of the pressure suppression concept design. The tests 
were designed to simulate a LOCA with various equivalent piping break sizes 
up to approximately twice the cross-sectional break area of the design basis 
LOCA. The tests were instrumented to obtain quantitative information for 
establishing containment design pressures. The data from these tests were the 
primary experimental bases for the design and the initial staff approval of the 
Mark I containment system. 
. During the large scale testing of the Mark III containment system, in the 
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period 1972 through 1974, new suppression pool hydrodynamic loads were 
identified for the postulated LOCA event. These tests were initiated for the, 
Mark III concept because of the geometrical configuration differences 
between the previous containment concepts and the Mark III design, 
principally in the utilization of horizontal vents. More sophisticated 
instrumentation was available for the Mark III tests as well as computerized 
methods for data reduction. It was from this testing that the short-term 
dynamic effects of drywell air being forced into the pool in the initial stage of 
the postulated LOCA event were first identified. In the case of the Mark I 
containment systems, this air injection into the suppression pool water results 
in a pool swell event of short duration, in which a slug of water rises and 
impacts the underside of the vent header piping system and other structural 
components with the suppression chamber. 

In addition, other LOCA-related dynamic load information was obtained 
from foreign testing programs for similar pressure suppression containments. 
It was from these foreign tests that the dynamic effects of steam being injected 
into the pool during the later stages of the postulated LOCA event were 
identified. This steam injection results in oscillatory loads on the vent system 
downcomers, and suppression chamber walls due to the rapid formation and 
collapse of steam bubbles in the pool. 

The NRC staff determined that a detailed reevaluation of the Mark I 
containment system was required since the aforementioned hydrodynamic 
loads had not been explicitly considered in the original design of the Mark I 
containment. In order to evaluate the magnitude and significance of these 
loads, affected utilities formed an "ad hoc" Mark Owners Groups and 
contracted General Electric Company as their program manager. The Mark I 
Owners Group divided the overall task into two programs: a Short-Term 
Program (STP) and a Long-Term Program (LTP). The objectives ofthe STP 
were (1) to examine the containment system of each BWR facility with the 
Mark I containment design to verify that it would maintain its integrity and 
functional capability when subjected to the most probable loads induced by a 
postulated design basis LOCA; and (2) to verify that licensed Mark I BWR 
facilities could continue to operate safely, without undue risk to the health and 
safety of the public, while a methodical, comprehensive LTP was being 
conducted. The objectives of the LTP are (1) to establish design basis 
(conservative) loads that are appropriate for the anticipated life (40 years) of 
each Mark I BWR facility, and (2) to restore the original intended design 
safety margins for each Mark I containment system. 

The loads for the STP were defined by the application of all existing 
applicable test data, both domestic and foreign, related to the hydrodynamic 
phenomena postulated to occur in a Mark I suppression chamber. In 
addition, where sufficient test data did not exist for specific loading 
conditions, small scale tests on a segment of a Mark I suppression chamber 
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were performed to provide an estimate of the loading magnitude. The 
hydrodynamic load combinations were then specified for a typical (i.e., 
reference plant) Mark I suppression chamber. When structural analyses 
indicated a need, load variation functions were developed from test data and 
analytical models tp define the loading conditions for specific suppression 
chamber configurations. 

The staff review of the structural and mechanical components of the 
containment systems, for the STP, focused on those components which were 
judged to be critical in terms of the capability of the containment system to 
withstand the hydrodynamic loads associated with a postulated design basis 
LOCA and to perform its design function. Structural elements were placed in 
a "non-<:ritical" category only after analysis which demonstrated that the 
elements would not affect containment integrity and function. During the 
L TP all structural elements will be examined in detail. 

During the STP review, whenever the structural safety margins were 
found to be less than acceptable at an operating Mark I BWR facility, the 
safety margins were required to be increased. One of the methods used to 
accomplish this was to maintain a differential pressure of at least one pound 
per square inch between the drywell and the suppression chamber (torus) 
during reactor operation. This mode of operation would have the effect of 
reducing the hydrodynamic loads associated with the highly unlikely 
postulated LOCA. This condition remains in effect for those facilities where 
the licensees have taken credit for the load mitigating effects of such operation 
in the STP analysis of their plant's torus support system. 

The staff reviewed the information provided by the Mark I Owners Group 
and by each licensee of an operating Mark I BWR facility and concluded that 
the objectives of the STP had been satisfied. The staff concluded that licensed 
Mark I BWR facilities,. including DAEC, could continue to operate safely, 
without undue risk to the health and safety of the public, while the LTP is 
conducted. This was the principle conclusion of the Mark I Containment 
Short-Term Program Safety Evaluation Report, NUREG-0408, published in 
December 1977. 

EVALUATION OF REQUEST 

The petitioners contend (Items (1) and (2) supra) that the Mark I containment 
system may not function effectively upon occurrence of a LOCA and that the 
health and safety of the public may be compromised by the continued 
operation of plants with this containment system. 

The NRC staff has given careful consideration to the concerns identified in 
Dr. Hanauer's memorandum of September 20, 1972, as well as new safety 
concerns associated with pressure suppression containments that have been 
identified. Based upon the reviews that have been performed, the staff, 
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including Dr. Hanauer, has concluded that the pressure suppression concept 
for containment design is safe. See, A Technical Update on Pressure 
Suppression Type Containments in 'Use in U.S. Light Water Reactor Nuclear 
Power Plants, NUREG-0474, July 1978. 

The basis for continued operation of plants for the Mark I STP 
assessment was that a minimum factor of safety· of at least two, in the weakest 
element of a Mark I suppression chamber structure, would be sufficient to 
assure the functional performance of the containment during a limited period 
of time, while the methodical and comprehensive LTP is being conducted. 
During the course of the STP, a number of plant-specific modifications were 
performed at DAEC as the need arose. The conclusions of the STP are 
continually being reassessed as new information has become available during 
the course of the LTP. The targeted completion date of the· LTP, including 
any plant modifications necessary to restore the original intended design 
safety margins, is December 1980. 

The petitioners content [Items (2) and (4)] that the NRC did not comply 
with the National Environmental Policy Act of 1969 in that an environmental 
impact statement was not filed for licensing actions concerning the Mark I 
containment system. 

Pursuant to 10 CFR 51.5, licensing actions, for a nuclear power reactor 
with a full power license, which require the preparation of an environmental 
impact statement (EIS) are those actions which the Commission determines . 
significantly affects the quality of the human environment. As amendment to 
a full power operating license may require an EIS if it would authorize a 
significant change in the types or a significant increase in the amounts of 
effluents or a significant increase in the power level. 

The exemption dated March 22,1978, and based on NUREG-0408 had no 
effect on the integrity of the containment system; thus an environmental 
impact statement, negative declaration, or environmental impact appraisal 
need not be prepared. 10 CFR 51.5(d)(4). 

With respect to Amendment No. 46, which the petitioners erroneously 
term a "safety exemption," there is also no need for an EIS. The Amendment 
placed added restrictions on the operation of the reactor to ensure continued 
safety and integrity of the containment. . 

The petitioners contend [Item (3)] that the problem with the HPCI system, 
the coolant leak of several gallons-per-minute, and cracks in the safe-ends 
imply that a LOCA is not an "unlikely event." ' 

. The load magnitudes used for the STP were predicated on an assumed 
instantaneous double-ended rupture of the largest pipe in the primary system, 
as was postulated in the original design of the containment and all other safety 
related systems. The conclusion that containment integrity and function 

I Ratio of the theoretical ultimate strength of the containment of the calculated stress. 
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would be maintained in the event of a LOCA for the STP assessment was not 
contingent upon the probability of the event. A LOCA was indeed considered 
and formed the basis of the evaluation. Breaks of smaller size would result in 
less severe loading conditions, and therefore, w~uld result in "higher margins 
of safety." 

As required by 10 CFR 50, Appendix K, there is redundancy among the 
emergency core cooling systems that provide cooling of the reactor in the 
event of a LOCA. In the case ofDAEC, this redundancy is such thatthe HPCI 
system can be inoperable without adversely impacting the emergency cooling 
capability requirements. During the time frame cited in the contention, 
redundant emergency core cooling systems2 were operable. and assured 
emergency cooling of the reactor in the event of a LOCA. 

In June 1978, an inspection by DAEC personnel revealed a through~wal1 
crack in one of the eight recirculation system inlet nozzle safe-ends. Ultrasonic 

. testing and radiographic examinations revealed lesser cracks in the other 
seven safe-ends. The cause of the failure was intergranular stress-corrosion 
cracking. All safe-ends have since been replaced with an improved design that 
should prevent cracking in the future. See, "Safety Evaluation by the Office of 
Nuclear Reactor Regulation Supporting Amendment No. 47 to License No 
DPR-49," January 8, 1979. Additionally, the staff has required additional 
inservice inspection of the safe-ends to detect cracks should they occur. 

In Investigation and Evaluation of Stress-Corrosion Cracking in Piping of 
Light Water Reactor Plants, NUREG-0531, February 1979, the NRC staff 
reviewed the safety aspects of intergranular stress-corrosion cracking and 
concluded that, through-wall and lesser cracking can exist in coolant piping 
during plant operation, and not cause unstable crack growth and lead to 
excessive loss of coolant. 

CONCLUSION 

For the reasons stated in this decision, I have determined not to suspend 
Amendment No. 46 to Facility License No. DPR-49 for the DAEC. 
Accordingly, the request for the petitioners is denied. 

A copy of this deCision will be placed in the Commission's Public 
Document Room at 1717 H Street, N. W., Washington, D. C. 20555 and the 
local public document room for the Duane Arnold Energy Center, located at 
the Cedar Rapids Public Library, 426 Third Avenue, S. E., Cedar Rapids, 
Iowa 52401. A copy of this decision will also be filed with the Secretaryofthe 
Commission for its review in accordance with 10 CFR 2.206(c) of the 
Commission's regulations. 

2 Automatic depressurization system (ADS) combined with low pressure coolant injection 
(LPCI) and core spray systems (CSS). 
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In accordance with 10 CFR 2.206(c) of the Commission's Rules of 
Practice, this decision will constitute the final action of the Commission 
twenty (20) days after the date of issuance, unless the Commission on its own 
motion institutes review of this decision within that time. 

Dated at Bethesda, Maryland, 
this 13th day of February, 1980. 

Harold R. Denton, Director 
Office of Nuclear Reactor Regulation 
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Cite as 11 NRC 389 (1980) 

UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

OFFICE OF INSPECTION AND ENFORCEMENT 
Victor Stello, Jr., Director 

00-80-8 

In the Matter of Operating License R-31 

CATHOLIC UNIVERSITY OF 
AMERICA February 20, 1980 

The Director of Inspection and Enforcement denies a request that the 
operating license for Catholic University be suspended and an order issued to 
the licensee to show-cause as to why its license should not remain suspended. 

DIRECTOR'S DECISION UNDER 10 CFR 2.206 

By petition dated October 3, 1979, P. Kelly Fitzpatrick requested, 
pursuant to 10 CFR 2.206 of the Commission's regulations that: (1) the license 
issued to Catholic University for operation of a reactor be suspended; (2) an 
inspection and investigation of alleged violations of the operating license be 
conducted; and (3) an oreier be issued to Catholic University to show-cause 
why the license should not remain suspended pending a thorough review of 
the licensee's operations. The petition was addressed to the Director of the 
Office of Nuclear Reactor Regulation; however, it was referred to this office 
for action because the subject matter of the petition is more appropriately 
within the jurisdiction of the Office of Inspection and Enforcement. Notice of 
receipt of the petition was published in the Federal Register on November 1, 
1979 (44 Fed. Reg. 62970). 

The bases of Ms. Fitzpatrick's requested action are a number of alleged 
incidents at t?e licensed facility including: 

(I) storage of gasoline, an explosive material, within the facility, in 
violation of license Technical Specifications; 

(2) storage of licensed material in a chemistry laboratory and a personal 
office in violation of license Technical Specifications; 

(3). receipt of radioactive material by persons unauthorized to possess it; 
and 

(4) inadequate security program. 

In response to Ms. Fitzpatrick's petition an inspection and investigation 
were conducted at Catholic University on October 29 and 30, 1979. In the 
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course of the investigation, an investigator from the Region I office 
interviewed Ms. Fitzpatrick and her attorney. The findings of the investiga­
tion are set forth in Investigation Report No. 50-77/79-02. 

The findings of the inspection can be summarized as follows: 
I. Allegation: Gasoline and fumes in the reactor room. 

Finding: Gasoline and fumes leaked from an air compressortemporari­
ly stored in a room next to the reactor room; no violation of Technical 
Specifications is involved. 

2. Allegation: Storage of spent nuclear fuel in unauthorized locations. 
Finding: Nuclear fuel was not stored in an unauthorized location. 

3. Allegation: Unauthorized receipt of radioactive material shipment of 
tritium. 
Finding: No instance was found when a shipment of radioactive 
material was received by an unauthorized individual. 

4. Allegation: Reactor room is without intrusion alarms or surveillance 
devices. 
Finding: These measures are not specifically required by the univer­
sity's security plan; no items of noncompliance with regulations 
regarding security were found in this inspection or on a previous one in 
January, 1979. 

S. Allegation: Real possibility of diversion of nuclear materials or 
sabotage of reactor. 
Finding: No evidence to support this allegation. 

6. Allegation: Inadequate instruction to security officers in regard to 
personnel radiation monitoring. 
Finding: Personnel monitoring equipment is not required by NRC 
regulations for the security officers. In spite ofthis, security officers are 
provided personnel monitoring equipment and instruction to them was 
determined to be adequate. 

7. Allegation: Improper security clearance for security officers. 
Finding: In one instance, a security guard was dismissed from 
performing duties in the reactor area following a National Crime 
Information Center check. However, this situation did not violate any 
NRC requirements nor any requirements of the university security 
plan. 

On the basis of these findings I have concluded that the allegations made 
by Ms. Fitzpatrick were either unsubstantiated in fact or if the facts stated in 
the allegations are true, they do not constitute violations of NRC regulations. 
Therefore, Ms. Fitzpatrick's request that the operating license for Catholic 
University be suspended and an order issued to the licensee to show-cause as to 
why its license should not remain suspended is denied. 

A copy of this decision will be placed in the Commission's Public 
Document Room at 1717 H Street, N.W., Washington, D.C. 20555. Acopyof 
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this document will also be filed with the Secretary of the Commission for its 
review in accordance with 10 CFR 2.206(c) of the Commission's regulations. 

In accordance with 10 CFR 2.206(c) of the Commission's Rules of 
Practice, this decision wiIl constitute the final action of the Commission 20 
days after the date of issuance, unless the Commission on its own motion 
institutes the review of this decision within that time. 

Dated at Bethesda, Maryland, 
this 20th day of February, 1980 

Victor SteIIo, Jr., Director 
Office of Inspection and Enforcement 

391 



Cite as 11 NRC 392 (1980) 

UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

OFFICE OF NUCLEAR REACTOR REGULATION 
Harold R. Denton, Director 

DD-80-9 

In the Matter of Docket No. 50-409 
(10 CFR 2.206) 

DAIRYLAND POWER 
COOPERATIVE 

(LaCrosse Boiling 
Water Reactor) February 29, 1980 

In response to a petition under 10 CFR 2.206 requesting suspension of the 
license for the LaCrosse Boiling Water Reactor, the Director of nuclear 
Reactor Regulation determines that the petition does not provide an adequate 
basis to suspend the license at this time. However, the NRC staff supports the 
petitioner's concern regarding soil liquefaction, and an Order to Show-Cause 
was issued regarding this matter, although the Order "did not immediately 
suspend the license. Accordingly, the petition was granted in part and denied 
in part. 

DIRECTOR'S DECISION UNDER 10 CFR 2.206 

By petition dated May 21, 1979, Ms. Anne K. Morse requested that either 
the Nuclear Regulatory Commission's (NRC or the Commission) Director of 
Nuclear Reactor Regulation or the Director of Inspection and Enforcement 
order suspension of Provisional Operating License No. DPR-45 issued for 
operation of Dairyland Power Cooperative's (the licensee or DPC) LaCrosse 
Boiling Water Reactor (LACBWR). This petition has been considered under 
the provisions of 10 CFR 2.206 of the Commission's regulations. Notice of 
receipt of the petition was published in the Federal Register June 26, 1979 (44 
FR 37352). The licensee submitted a response to Ms. Morse's petition in a 
letter dated July 3, 1979. 

Ms. Morse presents seven bases for her petition which she asserts show 
that continued operation of LACBWR is inimical to the health and safety of 
the public. Each of these bases is discussed in this decision. Upon review of 
Ms. Morse's petition, the staff has determined that Ms. Morse has not 
presented any new information or reasons which would provide a basis for 
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suspending operation of the LaCrosse facility at this time. However, as 
discussed in this decision, the NRC staff does support Ms. Morse's concern 
about the liquefaction issue involving LACBWR and has issued to the licensee 
an "Order to Show Cause," dated February 25, 1980, regarding this matter. 
Accordingly, for the reasons stated in this decision, Ms. Morse's petition has 
been granted in part and denied in part. 

CONTAINMENT VENTING (ITEM 1) 

Ms. Morse asserts that an NRC letter dated November 29, 1978, questions 
the safety of continuous venting of containment and that this letter directed 
the licensee to either cease entirely or limit containment purging to a 
maximum of 90 hours per year until such time as further evaluation of said 
practice could be completed. . 

The NRC Novembe~ 29, 1978 letter discussed background information 
related to containment structures for nuclear power plants where the accident 
analysis that NRC has reviewed and approved assumes that the containment 
purge valves are closed during normal operation in contrast to the LACBWR 
where the ventilation dampers are normally open. The letter was a request for 
information that would permit NRC to conduct a generic evaluation of 
containment purge valve use in practice in contrast to design expectations. 
The letter was not an order to close ventilation dampers except for 90 hours a 
year. The NRC's expressed concern relates to (1) accident consequences where 
containment pressure increases following loss of coolant accidents could be 
different from the documented analysis due to large (up to 48 inch diameter) 
open purge values if the original analysis assumed the valves to be closed and 
(2) containment purge valve tests, analysis and qualification which provide 
assurance that the valves will close and seat properly against the dynamic 
forces of a design basis loss of coolant accident. 

Operation of the LACBWR plant with the ventilation dampers open as 
designed was reviewed and approved by the Atomic Energy Commission 
(AEC-the NRC's predecessor) prior to initial operation of LACBWR. The 
LACBWR Safeguards Report dated July 1965 states in Section 6.64 that the 
20-inch containment ventilation system inlet and outlet isolation dampers are 
normally open. The redundant inlet and outlet dampers shut off and seal the 
plant's ventilating system in the event of an accident, thereby preventing the 
release of fission products through these containment penetrations to the 
atmosphere. These valves were designed to close on any of the following 
signals: 

(1) high activity measurement by the gaseous monitor or either par­
ticulate monitor sampling the exhaust duct air leaving the building; 

(2) high reactor pressure; 
(3) high pressure in the containment building; 
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(4) remote manual operation from the control room; and 
(5) loss of electrical power supply to the solenoid valves. [Each ventilation 

damper has a spring-loaded air cylinder operation, two limit switches, 
and a three-way solenoid valve. The solenoid valves are normally 
energized by 115 v.d.c. to air load the damper (butterfly valve) air 
cylinder operators. When the solenoid valves are deenergized, the air 
cylinder operators are vented and the spring loading closes the 
butterfly valves within two seconds thereby isolating the containment 
ventilation system]. 

The following additional information related to isolation damper 
reliability was provided by Allis Chalmers in response to AEC questions prior 
to granting authorization for operation of LACBWR: 

• Section 14.3.1S of the LACBWR Safeguards report of July 1965 
presents the analysis of the maximum credible accident including the 
containment pressure transient, the assumed containment leakage and 
the fission product release from the containment building. 

• Allis Chalmers report ACNP-6650l (January 1966) presents contain­
ment pressure and temperature effects of loss of coolant accident 
responsive to NRC question 1-1. 

• Allis Chalmers report ACNP-66531 (ApriI1966) addresses containment· 
system operation in response to NRC question IV-I. 

• Allis Chalmers report ACNP-66516 (June 1966) provides analysis of 
containment building pressure following maximum credible accident 
responsive to NRC question III-II. 

• Allis Chalmers report ACNP-66512 (February 1966) provides 
assurance that in accordance with emergency procedures the operator 
checks containment building dampers and the 4" vent header valves 
following containment isolation, for automatic closure in response to 
NRC question III-S. 

• Allis Chalmers reports ACNP-66523 and 66525 (March 1966) states 
that the ability of the reactor building ventilation dampers to operate 
whenever the reactor building air exhaust, gaseous and particulate 
monitor indicates high activity will be tested twice a week as part of the 
radiation monitor test. This was later modified to bi-weekly for the 
LACBWR Operating Technical Specifications (TS 5.2.15). 

The AECs review of the LACBWR containment continuous ventilation 
system was completed prior to the issuance ofthe authoril.ation for operation 
of LACBWR. Automatic closure of the redundant ventilation dampers in the 
intake and exhaust system (4 valves) is required by the LACBWR Technical 
Specification 2.1.2.5(2}. In addition, the following requirements are also 
conditions of the LACBWR operating license: 
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TS - 2.10.1.4 requires radiation monitors to detect and indicate radiation 
levels and to cause reactor building ventilation system isolation if 
excessive radiation levels should occur within containment. 

TS - 2.11.2.5 requires that containment building ventilation system 
exhaust be monitored for radioactivity prior to release through the stack. 
TS - 5.2.15 items 11 and 12 require gas and particulate radiation monitor 
calibration at each refueling, testing every two weeks, and daily checks. 
TS - Table 1 requires closure of the redundant 20 inches inlet and outlet 
ventilation sytem dampers and 4 inch vent header valve before: 

Table I, item 3 - reactor coolant pressure exceeds 1305 psig, 
Table 1, item 16 - containment pressure exceeds 5 psig, and 
Table 1, item 18 - radiation levels exceed the maximum permissible 
concentrations for continuous releases to the atmosphere as specified in 
Table II of 10 CFR Part 20, Appendix B . 

. The NRC's November 1978 request emphasized the importance of the 
mechanical qualification of purge and vent valves. Most facilities, including 
LACBWR, use butterfly valves for containment isolation because of quick 
closing capability. The NRCs concern centered on the capability of the 
containment isolation valves in the purge and vent systems, after being opened 
during hot standby, hot shutdown, startup, or power operation modes, to 
close against the fluid dynamic conditions of a postulated design basis 
accident condition upon receipt of an isolation signal. These fluid or 
aerodynamic forces originate from the pressure drop imposed across the 
closing valves by the ascending pressure in containment following the 
postulated design basis loss of coolant accident. Normally these valves will 
receive an isolation signal either from high radiation monitors or high 
pressure monitors, or both. Upon receipt of the isolation signals the valves are 
required to seal closed within several seconds. Potential failures affecting the 
purge and vent penetration valves could lead to degradation in containment 
integrity. 

From staff studies and discussions with manufacturers involved in 
supplying these valves the following conclusions can be made: 

1. Most valves of this type will tend to close under the dynamic forces ofa 
LOCA, if they are operated in a partially opened position. 

2. Partial opening of the valves between 300 and 500 of full open will in 
most cases significantly reduce dynamic loads seen by valve com­
ponents. 

3. Demonstration of operability for most valves of this type can be 
obtained through analysis and previous testing data. 

Based on these conclusions, the NRC staff has developed an interim 
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position on use of containment isolation valves, which was sent to the licensee 
on October 23, 1979. In accordance with this interim position, the licensee has 
committed to limit the opening of the LACBWR valves to no more than 50° , 
later reduced to 25°, of full open (DPC letters dated December 7, 18;and 28, 
1979). The licensee also reports that until the maximum valve opening can be 
limited to 25° , the 20-inch isolation valves will remain closed except to prevent 
deterioration of the containment atmosphere. In addition, for the long-term 
solution of this issue the licensee and Allis-Chalmers, the valve manufacturer, 
have conducted scale model tests of the valves simulating the LOCA accident 
environment. Guidelines for long-term demonstration of purge and vent valve 
operability have been developed and are being used to assess the valves 
installed in operating plants (NRC letter dated September 27, 1979). It is 
projected that this effort will be completed near the beginning of FY 80 and 
that some operating and systems modifications will be required. The licensee 
will assess the long-term operability of the plant's valves utilizing these 
guidelines and the information gained through testing recently completed. 
Based on the aforementioned data there is reasonable assurance, during the 
interim, that these valves will operate during a design basis accident. 

NRC is continuing to evaluate the information provided by the licensee 
regarding reactor containment purging and ventilation as well as the 
information provided by the licensees of all other operating reactors to 
determine what, if any, changes may be necessary to further reduce the risk of 
accidental release of radioactivity that could affect the health and safety ofthe 
public. 

Based on our review to date, I would not order suspension of License No. 
DPR-45 because of ·containment venting. 

LIQUEFACTION ANALYSIS CENTER (ITEM 2) 

The NRC staff and its consultant, the U. S. Army Corps of Engineers 
Waterways Experiment Sta~ion (WES) have completed their review of the 
licensee's investigation of the liquefaction potential at the LACBWR site. The 
reviewed report is entitled "Liquefaction Potential at LaCrosse Boiling Water 
Reactor (LACBWR) Site near Genoa, Vernon County, Wisconsin" by Dames 
and Moore dated August 10, 1979. During a meeting with the NRC staff on 
October 17, 1979, the licensee submitted the final report, dated September 28, 
1979, which contains only minor modifications to the August 10 draft. The 
licensee's consultant, Dames and Moore, has concluded "that the threshold 
liquefaction resistance at the LACBWR site occurs for a design SSE which 
yields a maximum ground surface acceleration greater than 0.18g and less 
than 0.20g." 

Based on review of this report, we conclude that if sustained strong ground 
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motion with peak accelerations of .12g or higher occurs (normally associated 
with a magnitude 5 or greater earthquake) liquefaction can occur down to a 
depth of 40 feet. Below .08g, we conclude that there is little potential for 
liquefaction. These conclusions are based on our comparison of this site with 
other sites where liquefaction has occurred and on the use of laboratory 
strength data as interpreted by the staff and our consultant Dr. William 
Marcuson, a WES geotechnical engineer. WES has provided a letter dated 
October 19, 1979, which further defines the basis for this conclusion. In 
summary, based on judgment concerning the density and strength data and on 
empirical correlations WES concludes that the foundation material below the 
water table down to a depth of 40 feet is not safe against liquefaction if the 
licensee designated safe shutdown earthquake with a peak acceleration of 
O.l2g occurs. . 

In our opinion, the more recent investigations, report dated August 10; 
1979, undertaken by the licensee's consultant Dames and Moore, Inc. confirm 
the previous conclusion that the soils at the La Crosse site could strain badly 
during a postulated earthquake producing a surface level peak acceleration of 
O.l2g as noted by WES in "Liquefaction Analysis for LaCrosse Nuclear 
Power Station," dated December, 1978. A final version of the WES report was 
issued as Paper GL-79-11, dated June, 1979. Although the stafPs evaluations 
to date indicate that there is a relatively low seismic hazard at the LACBWR 
site (discussed infra), our current evaluations suggest that soil liquefaction 
could occur if ground motion at the .12g level occurred during an earthquake 
at the site. 

The staff further discussed the liquefaction issue with the licensee in a 
meeting on November 2, 1979. At that meeting the licensee agreed to consider 
remedial measures to preclude liquefaction at the site. On November 29,1979, 
the licensee submitted for the NRC stafPs review its conceptual design for a 
dewatering system to preclude liquefaction. The stafPs preliminary review of 
the proposed dewatering system indicates that the system is a feasible solution 
to the potential liquefaction problem at the LACBWR site. The staffis unable 
to determine conclusively at this time, however, that the proposed system will 
preclude liquefaction with reasonable certainty during potential earthquakes 
with peak accelerations of .12g or less, because the final design of the system 
has not yet been developed by the licensee and submitted to the NRC for 
review. 

I have, therefore, issued the attached Order, which requires the licensee to 
show-cause why it should not submit by May 27, 1980, a detailed design 
proposal for a site dewatering system and why it should not implement such 
system, after the NRC approves it, or shut-down the LACBWR facility by 
February 25, 1981. 

Because the seismic hazard associated with the LACBWR site is relatively 
low, the Order does not require shutdown of the LACBWR during the 

397 



development and implementation of the site dewatering system. As discussed 
in the Order, the staff has made an initial estimate of the probability of 
exceeding a range of peak accelerations at the La Crosse site in order to make 
an estimate of the hazard associated with the liquefaction potential. In doing 
so, we utilized all readily available estimates of earthquake probability that 
included the site region. These were estimates taken from Milne and 
Davenport (1969), Algermissen and Perkins (1976), the Applied Technology 
Council (1978), the Haven Site Preliminary Safety Analysis Report (1978), 
and preliminary results from the Systematic Evaluation Program (SEP) 
probabilistic study of the La Crosse site. 

The· Safe Shutdown Earthquake (SSE) free. field ground motion 
designated by the licensee in the full-term license application is .12g anchored 
to a Regulatory Guide 1.60 spectrum. Based on our review of probabilistic 
studies listed above, the return period for .12g would be at least 1,000 years. 
This peak acceleration (.12g) is equivalent to Intensity VII when utilizing the 
relationship of Trifunac and Brady (1975). The return period for .08g would 
be .at least 400 years. These values are based upon the minimum return period 
calculated in the above studies. While these values should not be interpreted as 
absolute minimums, the actual return period could be an order of magnitude 
larger. As mentioned above, these estimates are preliminary and only serve to 
indicate the general level of seismic hazard at the site. 

As part of the SEP Program, we are currently evaluating the SSE seismic 
design at La Crosse. Based upon limited consideration of current Standard 
Review Plan procedures, the La Crosse site lies in an area of low seismicity in 
the Central Stable Region Tectonic Province. The highest intensity near the 
site historically was estimated to be Intensity V due to the 1811-1812 New 
Madrid earthquakes, 800 kilometers from the La Crosse site. The 1909 Beloit 
earthquake on the Wisconsin-Illinois border probably produced Intensity II 
to IV at the site. The site is not located near any known localizers of seismicity. 
Based on a recent staff decision for the Tyrone construction permit 
application, the SSE intensity could be VII or VII-VIII for the general region 
including the La Crosse site. Using the Trifunac and Brady (1975) 
relationship, the free field ground motion corresponding to Intensity VII 
would be .l3g and Intensity VII-VIII would be .20g, which would be used as 
the high frequency anchor to the Regulatory Guide 1.60 response spectrum. 

Based on the estimates of return periods of earthquakes with potential.12g 
ground acceleration the staff has concluded that the general level of seismic 
hazard at the LACBWR site is sufficiently low that operation of the plant for 
the next twelve months would not endanger the health and safety of the 
public. To the extent that Ms. Morse's petition requests suspension of 
operation of the LACBWR plant while the liquefaction issue is being 
resolved, her petition is denied. 
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APPENDIX J REQUIREMENTS (ITEM 3) 

10 CFR 50.54(0) of the Commission's regulations requires that primary 
reactor containments for water cooled reactors shall be subject to the 
requirements set forth in Appendix J. Appendix J to 10 CFR Part 50 specifies 
the requirements for testing procedures, testing frequency, and testing 
method. Appendix J also specifies the leakage limits for determining test 
failures, and associated reporting procedures for such failures including 
corrective action plans. to effect the repairs. The intent of periodic 
containment leak iests is to detect the leaks so that prompt corrective action 
can be taken to restore leak tightness and prevent gradual deterioration. If 
significant containment leaks are found, the plant will be shut down until 
containment integrity is restored and demonstrated by successful and more 
frequent tests. 

Contrary to Ms. Morse's suggestion, the licensee has complied with the 
intent of Appendix J. The licensee has been conducting its containment leak 
test in accordance with the approved requirements contained in the Technical 
Specifications (Section 5.2.1) and has also been reporting all test failures and 
associated corrective actions for repairs as required by Appendix J. 

The fact that some electrical penetrations have failed the leak tests does 
not provide a basis for suspending operation of the LaCrosse facility. 
Moreover, the licensee has taken appropriate corrective action where 
necessary upon failure of any leak test. There is no indication that the licensee 
will not continue to take such corrective action or that the result of the 
licensee's tests thus far indicate a safety problem that justifies suspension of 
operation of the LACBWR facility. 

FORCED CIRCULATION (ITEM 4) 

LACBWR has had several instances during its commercial operation 
where a reactor coolant forced circulation pump had to be removed from 
service because of problems with the pump shaft seals. The shaft sealing 
arrangement consists of four sections comprised of mechanical seals, seal 
rings, a buffer-type seal, and a labryrinth bushing to backup the mechanical 
seal. Tolerances between the pump shaft and the seals exist to permit seal 
injection water to cool and lubricate the rotating seal members. The seal water 
injection system operates at a higher pressure than the reactor coolant system, 
maintaining a pressure differential between the two that ensures reactor 
coolant will not pass our through the seals. Normal seal leak-off water is 
returned to the seal water injection pump reservoir. The seal water injection 
system has several alarms and protective circuits which alert the operator of 
abnormal conditions and trip the reactor's forced circulation pump if the 
anomalies are not corrected. These protective features are designed to 
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minimize the loss of primary coolant and to protect the pump from excessive 
damage due 'to improper seal cooling and lubrication. The alarms and 
associated pump trips are actuated by diverse parameters such as low 
differential pressure, high differential pressure, high temperature in the leak­
off lines, low flow in the inlet lines, high or low flow in the leak-offlines. The 
seal water injection system's protective features mitigate the severity of 
damage and potential radiological consequences associated with a malfunc­
tion of a seal or the seal water injection system. 

Q 
LACBWR's forced circulation pump seals have caused the seal water 

injection system to actuate a pump trip due to excessive flow created by seal 
degradation. In every instance, the system performed as intended without loss 
of primary coolant or damage to the pump. The latest pump seal failure in 
December 1978 caused the licensee to operate the facility for a period 'of 
approximatley two months with one recirculation pump and its associated 
loop out of service before repairs could be performed. On previous occasions, 
the pump was placed out of service, repairs made, and the pump, returned to 
service without the need to operate in the single loop configuration since this 
repair was made during a scheduled reactor shutdown for refueling or 
maintenance and there was no beriefit in continuing operation with only one 
loop in service. 

Dairyland Power Cooperative has investigated the cause of the seal 
degradation and has attributed it to a change in the seal material which was 
not as durable as that used by the original pump vendor. The change in the 
hardness of the seal material lead to faster degradation. Dairyland Power 
Cooperative has replaced the seals in both forced circulation pumps with an 
improved seal material. The pumps have since operated for two months 
without failures. Past seal failures have typically occurred in a matter of days 
after pump startup. This operating problem appears to have been resolved. 

The NRC approved LACBWR Operating Technical Specification 4.2.2.9 
permits reactor operation with only one of the two forced circulation loops in 
service at power levels up to 82.S MWt. By letter dated April 19, 1979, the 
NRC staff transmitted to Dairyland Power Cooperative a safety evaluation 
performed by the Systematic Evaluation Program staff supporting operation 
with less than aU loops in service. The NRC review considers such things as 
impact on normal operation, the potential for accidents not previously 
evaluated, and the calculated effect on previously analyzed accidents and 
transients. Based on our review, we conclude that operation with less than ali 
loops in service at LACBWR continues to be acceptable in accordance with 
the limits of Technical Specification 4.2.2.9. 
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OPERATIONAL RESTRICTIONS (ITEMS 5 AND 6) 

Operational restrictions were placed on LACBWR 1 as a result of gross fuel 
failures experienced in Cycle 4. These restrictions were intended to provide a 
means of monitoring and limiting the progression of fuel failures. The limits 
were primarily set to preclude the severity and number offuel failures to levels 
lower than experienced in Cycle 4. These limits are well below fuel damage 
limits which would be inimical to the health and safety, of the pUblic.2 

The LACBWR Technical Specification implemented for Cycle 5 limited 
offgas activity to a maximum specified value which included a ratio factor to 
account for changes in power level. Also included was a term allowing for 
offgas activity which may be generated from the residual activity leftover from 
the gross failures of Cycle 4. The allowable offgas due to the residual activity 
was measured by the licensee during startup for Cycle 5. The licensee did not 
exceed the offgas Technical Specification limits at any time during Cycle 5 
operation. However, a high residual activity term allowed LACBWR to 
operate with a higher offgas activity limit than the limit set for Cycle 6. This 
occurred because the reactor water cleanup system effectively removed the 
residual uranium which resulted in less offgas due to the residual activity, thus 
allowing more offgas activity from damaged fuel. To better account for the 
effectiveness of the reactor water cleanup system, we requested and the 
licensee agreed to change the LACBWR Technical Specifications to reduce 
the allowable residual activity term to 10 percent of the initial value in 50 
days3. (This was based on alpha activity graphs from Cycle 5 which provide a 
good indication of removal rates of the residual uranium). The new limits 
make the offgas technical specifications more restrictive in that permitted fuel 
damage during Cycle 6 will be well below that allowed for Cycle 5 because the 
total offgas limit will be reduced due to the reduction in the residual offgas 
limit. 

'The reactor coolant water exceeded the gross alpha activity limit on 5 
occasions during the early days of Cycle 5. In each case reactor power level 
was reduced as required by the Technical Specifications. These incidents were 
the result of residual activity from Cycle 4 and not as a result of new failures. 
O'n each occasion the activity returned to within the Technical Specification 
limits (as verified by samples) in approximately 10 hours. After these early 
incidents, the licensee operated the remainder of Cycle 5 without exceeding 
Technical Specification limits. 

I Amendment No. II to License No. DPR-4S, dated March 3, 1978. 
2 Enclosure 2 to the Commission's transmittal letter for Amendment No. II, dated March 3, 

1978, titled "Analysis of LACBWR Fuel Failures," dated February 1978. 
3 Amendment No. 16 to License No. DPR-4S, dated May 25, 1979. 
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Whereas fuel damage was predicted for Cycle 5, the severity and numbers 
of damaged fuel was maintained well below that experienced in Cycle 4.' The 
end-of-Cycle 5 (EOC-5) fuel inspections indicated that less than 0.3% of the 
core sustained damage. This was in good agreement with the predicted results. 
As it is impossible to assure 100 percent fuel integrity, the 99.7 percent fuel 
integrity obtained during Cycle 5 is considered acceptable. and represents a 
damage limit that does not pose a threat to the health and safety of the public.2 

The NRC expects that fuel failures during Cycle 6 operation will be 
significantly less than the failures experienced during Cycle 5. This is due to (1) 
the reduced number of Allis Chalmers fuel assemblies that remain in the core, 
(2) the remaining Allis Chalmers fuel assemblies being positioned at low 
power locations, and (3) local power peaking in the fuel assemblies as a result 
of control rod movements being minimal for Cycle 6 locations of the Allis 
Chalmers fuel assemblies. 

Based on our evaluations and the revised Technical Specifications we have 
concluded that there will be fewer fuel rod failures in Cycle 6 than Cycle 5 and 
that there is no increased risk to the health and safety ofthe public that would 
justify an order to shut down the LACBWR plant. 

SPENT FUEL STORAGE POOL (ITEM 7) 

There is no NRC requirement for licensees to maintain space in the spent 
fuel pool for a full core offload. It is the NRCs position that the health and 
safety of the public is not impaired by leaving a core in the reactor vessel. 
Thus, if some time in the future the Dairyland Power Cooperative does not 
have storage capacity in the spent fuel storage pool, the spent fuel assemblies 
may be stored in the reactor vessel. Therefore, I find no basis to order the 
suspension of operation of the plant because of an impending shortage of 
storage space for spent fuel. 

CONCLUSION 

Based on the foregoing discussion and the provisions of 10 CFR 2.206, I 
have determined that there is no adequate basis for suspending Dairyland 
Power Cooperative's License No. DPR-45 for the LACBWR plant. However, 
as discussed in this decision, the NRC staff does support Ms. Morse's concern 
about the liquefaction issue involving LACBWR and has issued to the licensee 

lope letter dated May 9, 1979. 
2 Amendment No. II to License No. OPR-4S, dated March 3, 1978; Enclosure 2 to the 

Commission's transmittal for Amendment No. II, dated March 3, 1978, entitled "Analysis of 
LACBWR Fuel Failures," dated February 1978. 
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an "Order to Show Cause," dated February 25, 1980, regarding this matter. 
The request of Ms. Anne K. Morse is, therefore, granted in part and denied in 
p~rt. 

A copy of this decision will be placed in the Commission's Public 
Document Room at 1717 H Street, N. W., Washington, D. C. 20555 and the 
Local Public Document Room for the LACBWR Plant, located at the La 
Crosse Public· Library, 800 Main Street, La Crosse, Wisconsin 54601. Acopy 
of this decision will also be filed with the Secretary for the Commission's 
review in accordance with 10 CFR 2.206(c) ofthe Commission's regulations. 

As provided in 10 CFR 2.206 (c) of the Commission's regulations, this 
decision will constitute the final action of the Commission twenty (20) days 
after the date of issuance, unless the Commission, on its own motion, 
institutes a review of this decision within that time. 

Dated at Bethesda, Maryland, 
this 29th day of February, 1980. 

Harold R. Denton, Director 
Office of Nuclear Reactor Regulation 
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Cite as 11 NRC 405 (1980) 

UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

COMMISSIONERS: 

John F. Ahearne, Chairman 
Victor Glllnsky 
Richard T. Kennedy 
Joseph M. Hendrie 
Peter A. Bradford 

In the Matter of 

CLI·80·4 

VIRGINIA ELECTRIC 
POWER COMPANY 

. Docket Nos. 50·280 
50·281 

(Surry Nuclear Power Station, 
Units 1 and 2) 

For Relief Under 
10 CFR 2.206 March 4, 1980 

Upon sua sponte review of the denials by the Director of the 'Office of 
Nuclear Reactor Regulation of three petitions requesting the staff to pre­
pare an environmental impact statement on the proposed steam generator 
repairs at the Surry facility, the Commission determines that such a state­
ment should be prepared on the proposed repair at Unit 1. 

MEMORANDUM AND ORDER 

The Commission has before it for sua sponte review three decisions by 
the Director of the Office of Nuclear Reactor Regulation on petitions I filed 
under 10 CFR 2.206 involving the steam generator repair at the Surry Nu­
clear Power Station. On January 29, 1980, the Commission, pursuant to 10 
CFR 2.206(c)(1), took review of the three decisions on the issue of the need 
for an environmental impact statement regarding the proposed repair. 

I The three petitions are from the North Anna Environmental Coalition (filed December 
29, 1978; denied February I, 1979); the Environmental Policy Institute (filed February 20, 
1979, denied April 4, 1979); and the Potomac Alliance, Citizens Energy Forum, Inc., Truth in 
Power, Inc., and the Virginia Sunshine Alliance (filed April 18, 1979, denied October 24, 
1979). 
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The primary issue presented by the repair, 2 and the sole issue considered 
on the merits in this Commission review, is whether the NRC's action in ap­
proving the repair is one "significantly affecting the quality of the human 
environment" for purposes of the National Environmental Policy' Act 
(NEPA),] and therefore one that requires an environmental impact state­
ment. This admittedly vague test, and the lack of definitive criteria that can 
be used in applying it, leaves the Commission and its Staff with a difficult 
decision in many cases. The circumstances of this case presented the Direc­
tor with just such a difficult decision. 

Our review has focused on the occupational radiation exposure that the 
repair program will entail because we believe that this adverse environmen­
tal impact is the only one associated with the repair program that might be 
considered significant. We have carefully examined the Director's Decisions 
and the bases therefor, and are unable to determine from the data and argu­
ments presented by the Director whether the occupational radiation expo­
sure involved here is significant. The Director's DeCisions rest essentially on 

. a comparison of the impact of the radiation exposure resulting from the re­
pair with the net savings in total occupational exposure resulting from op­
eration using repaired steam generators instead of defective ones, and a 
comparison with the incidence of cancer for the worker population due to 
causes other than the repair at Surry. The first comparison is relevant to the 
question whether the expected benefits of the action outweigh the environ­
mental costs, which is distinct from the question whether the expected envi­
ronmental impact of a federal action is sufficiently great to require an im­
pact statement. Even if on balance the result of the federal action is benefi­
cial, the proper criterion on which to base the decision whether to prepare 
an EIS is the significance of the action.· Hence, the fact that the occupa­
tional exposure at Surry (2070 man rems for the repair at each unit) is ex­
pected to be less than the occupational exposure resulting from continued 
operation with defective steam generators over a period of four years is a 
valid consideration in assessing the merits of the repair once the require­
ments of NEPA have been satisfied, but has no bearing in determining the 

• When this issue first arose, both units at Surry were the subject of the petitions. At this 
point however, repairs at Unit 2 are essentially completed and the repairs at Unit I are sched­
uled to begin in June of 1980. Hence, the need for an environmental impact statement for the 
Unit 2 repairs is moot. However, the issue of the need for a statement for the Unit I repair is 
very much alive and is the focus of this Commission review: . 

J The National Environmental Policy Act of 1969, Pub. L. No. 91-190, 83 Stat. 852 as 
amended by Pub. L. 94-83, 89 Stat. 424, 42 U.S.C. Section 4321 etseq. 

• See Regulations For Implementing The Procedural· Provisions of NEPA, 40 CFR 
1508.27(b)(I). . 
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threshold question of the "significance" of the exposure and the attendant 
decision whether to prepare an environmental impact statement. 

The Director's second basis, comparing the occupational exposures to 
the number of worker deaths due to cancer from risks unrelated to the re­
pair, necessarily entails a judgment regarding the significance of these other 
risks. More specifically, it implies the proposition that these other risks are 
either not significant or that a small percentage of them is not significant. 
However, nothing in the Director's Decisions establishes this proposition. 
Thus the comparison, without more, does not enable us to determine 
whether the exposures here are significant. 

Given this, and given the controversy in the scientific community as to 
the effects of such exposures, we are unable to determine whether the envi­
ronmental impacts here are significant. Therefore, we believe that the 
preferable course of action in the circumstances of this case is to prepare an 
environmental impact statement on the repair • 

. Accordingly, we hereby direct the Staff to expeditiously prepare and is­
sue an environmental impact statement on the proposed repair at Unit 1. 

Chairman Ahearne and Commissioner Hendrie dissent from this deci­
sion.' 

IT IS SO ORDERED. 

Dated at Washington, D.C., 
this 4th day of March, 1980. 

FOR THE COMMISSION 

Samuel J. Chilk 
Secretary of the Commission 

. 'Section 201 of the Energy Reorganization Act, 42 U.S.C. Section 5841 provides that ac­
tion of the Commission shall be determined by a' 'majority vote of the members present." Had 
Commissioner Gilinsky been present at the meeting he would have voted with the majority. To 
enable the Commission to proceed with this case without delay, Chairman Ahearne, who was a 
member of the minority on the Question up for decision, did not participate in the formal vote. 
Accordingly, the formal vote of the Commission was two to one in favor of the decision. 
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Cite as 11 NRC 408 (1980) Cll·80·S 

UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

COMMISSIONERS: 

John F. Ahearne, Chairman 
Victor G IIInsky 
Richard T. Kennedy 
Joseph M. Hendrie 
Peter A. Bradford 

In the Matter of 

METROPOLITAN EDISON 
COMPANY 

(Three Mile Island Nuclear Station, 
Unit No.1) 

Docket No. 50·289 

March 6, 1980 

The Commission issues further guidance regarding the matter of man­
agement competence which the Board is to hear in this proceeding on restart 
of the facility. 

ORDER 

After reviewing its Order and Notice of Hearing of August 9, 1979, and 
the Licensing Board's First Prehearing Conference Order, the Commission 
has decided to provide the Board with further guidance regarding the man­
agement competence issues which the Board is to hear in this proceeding. In 
determining whether Metropolitan Edison is capable 'of operating Unit 1 
safely, the Board is directed to examine the following broad issues: (1) 
whether Metropolitan Edison's management is sufficiently staffed, has suf­
ficient resources and is appropriately organized to operate Unit 1 safely; (2) 
whether facts revealed by the accident at Three Mile Island Unit 2 present 
questions concerning management competence which must be resolved be­
fore Metropolitan Edison can be found competent to operate Unit 1 safely; 
and (3) whether Metropolitan Edison is capable of operating Unit 1 safely, 
while simultaneously conducting the clean-up operation at Unit 2. 

In the course of examining these broad questions, the Licensing Board 
should examine the following specific issues: 

(1) Whether Metropolitan Edison's command and administrative struc­
ture, at both the plant and corporate levels, is appropriately organized 
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to assure safe operation of Unit 1; 
(2) whether the operations and technical staff of Unit is qualified to op­

erate Unit 1 safely (the adequacy of the facility's maintenance pro­
gram should be among the matters considered by the Board); 

(3) What are the views of the NRC inspectors regarding the quality of the 
management of TMI Unit 1 and the corporate management, staffing, 
organization and resources of Metropolitan Edison; . 

(4) whether the Unit 1 Health Physics program is appropriately organized 
and staffed with qualified individuals to ensure the safe operation of 
the facility; 

(5) whether the Unit 1 Radiation' Waste system is appropriately, staffed 
with qualified individuals to ensure the safe operation of the facility; 

(6) whether the relationship between Metropolitan Edison's corporate fi­
nance and technical departments is such as to prevent financial consid­
erations from having an improper impact upon technical decisions; 

(7) whether Metropolitan Edison has made adequate provision for groups 
of qualified individuals to provide safety review of and operational 
advice regarding Unit 1; 

(8) what, if any, conclusions regarding Metropolitan Edison's ability to 
operate Unit 1 safely can be drawn from a comparison of the number 
and type of past infractions of NRC regulations attributable to the 
Three Mile Island Units with industry-wide infraction statistics; 

(9) what, if any, conclusions regarding Metropolitan Edison's ability to 
operate Unit 1 safely can be drawn from a comparison of the number 
and type of past Licensee Event Reports (ULER") and the licensee's 
operating experience at the Three Mile Island Units with industry­
wide statistics on LER's and operating experience; 

(10) whether the actions of Metropolitan Edison's corporate or plant man­
agement (or any part or individual member thereoO in connection 
with the accident at Unit 2 reveal deficiencies in the corporate or plant 
management that must be corrected before Unit 1 can be operated 
safely; 

(11) whether Metropolitan Edison possesses sufficient in-house technical 
capability to ensure the simultaneous safe operation of Unit 1 and 
clean-up Unit 2. If Metropolitan Edison possesses insufficient techni­
cal resources, the Board should examine arrangements, if any, which 
Metropolitan Edison has made with its vendor and architect-engineer 
to supply the necessary technical expertise; 

(12) whether Metropolitan Edison possesses the financial resources neces­
sary to safely operate Unit 1 in addition to cleaning up Unit 2; and 

(13) such other specific issues as the Board deems relevant to the resolution 
of the issues set forth in this order. 

In proposing these questions, the Commission recogn~~es that it has not 
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established definitive standards for management organization and 'opera­
tion for nuclear power plants. Nevertheless, in this case the Commission 
considers these questions pertinent. The Board should apply its own judg­
ment in developing the record and forming its conclusions on these ques­
tions. With the record developed and the Board's conclusions in hand, the 
Commission will be greatly aided in reaching a final decision on the restart 
issue. 

Chairman Ahearne and Commissioner Kennedy dissent.' 

IT IS SO ORDERED. 

Dated at Washington, D.C., 
this 6th day of March, 1980. 

FOR THE COMMISSION 

Samuel J. Chilk . 
Secretary of the Commission 

I Section 201 of the Energy Reorganization Act, 42 U .S.C. 5841, provides that action of the 
Commission shall be determined by a "majority vote of the members present." Commis­
sioners Gilinsky and Kennedy were not present at the meeting at which this Order was ap­
proved. Had Commissioner Gilinsky been present he would have voted with the majority; 
Commissioner Kennedy would have dissented. Accordingly, the formal vote of the Commis­
sion is 2-\. 
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UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

Cll·80·6 

COMMISSIONERS: 

John F. Ahearne, Chairman 
Victor Glllnsky 
Richard T. Kennedy 
Joseph M. Hendrie 
Peter A. Bradford 

In the Matter of 

PACIFIC GAS AND 
ELECTRIC COMPANY 

(Diablo Canyon Nuclear Power Plant, 
Units 1 and 2) 

Docket Nos. 50·275 OL 
50·3230L 

March 6, 1980 

Responding to intervenors' motions requesting the disqualification of 
two Commissioners from this opening license proceeding, the Commission 
rules that the decision regarding disqualification of a Commissioner from a 
proceeding resides exclusively in the challenged Commissioner, whose deci­
sion is not reviewable by the Commission. The Commission notes that if a 
challenged Commissioner decides against disqualifying himself, that deci­
sion will. not be made without first giving the parties an opportunity to pre­
sent information which may bear on t~at decisio~. 

ORDER 

On October 24 and 26, 1979, Joint Intervenors filed motions with the 
Commission requesting that Commissioners Kennedy and Hendrie disqual­
ify themselves from the Diablo Canyon operating license proceeding be­
cause of off-the-record meetings these officials held on October 19, 1979, 

,with officials of the applicant, Pacific Gas and Electric Company. If they 
do not elect to disqualify themselves, the Joint Intervenors requested that 
the Commission institute a proceeding, complete with the rights of dis­
covery and cross-examination, to determine whether Commissioners Ken­
nedy and Hendrie should be disqualified. 

Consistent with the Commission's past practice, and the generally ac­
cepted practice of the federal courts and administrative agencies, the Com­
mission has determined that disqualification decisions should reside exclu-
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sively with the challenged Commissioner and are not reviewable by the 
Commission. Commissioners Kennedy and Hendrie are now considering 
the Joint Intervenors' request. If they are not inclined to disqualify them­
selves, before making a final decision they will provide the parties to this 
proceeding with an explanation of their proposed course of action and will 
afford the parties an opportunity to present any information to them which 
may bear on their disqualification decision. 

Commissioner Bradford dissents from this order. He would have pre­
ferred at least to allow depositions after which the two Commissioners 
would make the first decision and, in the event of an appeal, the full Com­
mission would review the fairness of the result. 1 

IT IS SO ORDERED. 

Dated at Washington, D.C., 
this 6th day of March, 1980. 

FOR THE COMMISSIONER 

Samuel J. Chilk 
Secretary of the Commission 

I Section 201 of the Energy Reorganization Act, 42 U.S.C. 5841, provides that action of the 
Commission shall be determined by a "majority vote of the members present." Commis­
sioners Gilinsky and Kennedy were not present at the meeting at which this Order was ap­
proved. Had they been present they would have voted with the majority. Accordingly, the for­
mal vote of the Commission is 2-1. 
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UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

COMMISSIONERS: 
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Ruling that the Appeal Board had utilized erroneous factors in mitigat­
ing entirely the civil penalties assessed the licensee by the Director, Office of 
Inspection and Enforcement, and subsequently upheld by the Administra­
tive Law Judge, the Commission vacates the Appeal Board's decision in 
ALAB-S42 and remands the matter to that Board for further consideration 
of the issue of mitigation .. 

ATOMIC ENERGY ACT: CIVIL PENALTIES . 

The Commission's authority to impose civil penalties upon licensees 
under Section 234 of the Atomic Energy Act is not limited to situations in 
which management malfeasance, nonfeasance, or misfeasance contributed 
to the license violations or in which the licensee failed to take prompt cor­
rective action to obviate a repetition of the occurrence. A civil penalty is 
within the scope of Section 234 if there is a license violation and the imposi­
tion of a civil penalty has a rational relationship to potential improvement 
of conduct by the licensee or any other person in furtherance of the pur-
poses of the Atomic Energy Act. . 

ATOMIC ENERGY ACT: CIVIL PENALTIES 

Where a license violation has been established, a civil penalty may posi­
tively affect the conduct of the licensee or other similarly situated persons in 
accord with the policies in the Atomic Energy Act, and the penalty is not 
disproportionate to the gravity of the offense, the Commission has the au- . 

413 



thority under Section 234 to impose a civil penalty as a sanction for the vio­
lation. 

DECISION 

This case addresses an important question about the application of 
, Commission authority to impose civil penalties under Section 234 of the 

Atomic Energy Act of 1954, as amended, 42 U.S.C. 2282.1 Atlantic Re­
search Corporation (Byproduct Material License No. 45-02808-04 was as­
sessed a civil penalty of $8,600 by the Director of the Office-of Inspection 
and Enforcement (OlE). The instant. case concerns whether this particular 
civil penalty can be imposed under Section 234 in the absence of a specific 
finding either that management malfeasance, nonfeasance, or misfeasance 
contributed to the license violations committed by an employee or that the 
licensee failed to take prompt corrective action to obviate a repetition of the 
occurrence. The Atomic Safety and Licensing Appeal Board reasoned that 
without such a finding these civil penalties were punitive and therefore be­
yond the scope of Section 234. We vacate that decision and remand the case 
to the Appeal Board for further proceedings. 

I. 

The underlying facts are undisputed, established by stip:ulations, testi­
mony'and documentary evidence presented before the Administrative Law 
Judge, and are reflected in the decisions of the Administrative Law Judge 
(ALJ-77-2, 6 NRC 702 (1977), ALJ-78-2, 7 NRC 701 (1978» an~ the 
Atomic Safety and Licensing Appeal Board (ALAB-542, 9 NRC 611 
(1979». 

Atlantic Research Corporation is the holder of Byproduct Material Li­
cense No. 45-02808-04, which authorizes the licensee to perform industrial 
radiography in accordance with conditions specified in the license and the 
Commission regulations. The license was issued originally on September 6, 
1974 and is curreIitly under a pending' application for renewal. 

On December 12, 1976, a radiographer-employee of the licensee em­
ployed at the licensee's cooalt-60 radiographic facility committed what were 
later found by the Office of Inspection and Enforcement to be seven items 
of noncompliance with the byproduct material license and NRC regula-

I Section 234 reads, in pertinent part: 
Any person who (1) violates any licensing provision of section S3, S7, 62, 63, 81, 82, 
101, 103, 104, 107, or 109 or any rule, regulation, or order issued thereunder, or any 
term, condition, or limitation of any license issued thereunder, or (2) commits any vio­
lation for which a license may be revoked under section 186, shall be subject to a civil 
penalty, to be imposed by the Commission, of not to exceed SS,OOO for each such viola· 
tion • • . ' 
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tions. The most serious of these items of noncompliance was the very· high 
exposure to the radiographer and to a non-radiographer employee who ac­
companied him. There is no dispute that the radiographer's conduct vio­
lated terms of the byproduct material1icense and that the items of noncom­
pliance were committed during the radiographer's performance of radio­
graphic activities within the scope of employment. The record indicates that 
the radiographer employee was engaged in precisely the type of corner-cut­
ting that the Commission regulations are designed to discourage. The facts 
leading up to the incident are as follows: 2 

An employee-radiographer of the Atlantic Research Corporation, the 
corporate licensee, was assigned to perform certain radiographic oper­
ations for the Licensee at the Licensee's cobalt-6O radiographic facility 
during the early hours of Sunday, December 12,1976. The radiographer 
entered the radiographic facility, without wearing a film badge, pocket 
chamber, or pocket dosimeter, tested the alarm system, set up the first 
shot, and then opened the interlocked door because the room was un­
comfortably warm. The radiographer was accompanied by another em­
ployee, a technician working on the project, who was not a radiographer 
and who had not been issued a film badge, a pocket chamber, or pocket 
dosimeter. Because the interlocked door had been propped open, the 
alarm system horn sounded as designed; the radiographer turned off the 
alarm system at the control panel because the sound of the horn an­
noyedhim. 
The radiographic exposures continued with the alarm system turned off. 
At the end of the fifth shot, the radiographer inadvertently failed to 
crank the source into the shielded position. Both individuals then re­
entered the radiographic cell, replaced the exposed film with a new cas­
sette, set up another shot, and returned to the control room for the sixth 
and final shot. The total time in the cell with the unshielded source was 
about 60 seconds. A survey meter was apparently taken into the cell be­
tween radiographic exposures but the radiographer could not recall ob­
serving the meter reading. 
At the beginning of the sixth shot, the radiographer realized from the 
source crank position that the Co-60 source had been unshielded during 
the last entry. He also realized that he and the project technician were 
not wearing film badges or any other type of personnel monitoring de­
vice. The radiographer then notified his supervisor, finished the last ex­
posure, secured the facility and returned to the radiation safety office. 
The radiographer did not record his name and the date of the radio­
graphic operation tests he conducted in the utilization log. He also did 
not record the final radiation survey when the source was secured after 

2 This excerpt is from the NRC Staff Brief to the Commission, at 1-3. 
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the last radiographic exposure. Due to the lack of dosimetry during the 
incident, doses were estimated using T.L.D. (thermoluminescent 
dosimeter) measurements. These measurements showed the radiog­
rapher received 1,250 ± 150/0 rem dose to the left thumb and 9.2 ± 15% 
rem dose to the whole body (lens of eyes). The project technician re­
ceived a dose to the whole body (lens of eyes) of 4.4 ± 15% rem. The ex­
tremity dose to the radiographer was later substantiated with the de­
velopment of erythema to the left thumb and first two fingers, and dry 
desquamation of the tip of the left thumb [footnotes omittedj.l 

After an investigation of the incident on February 14, 1977, the Direc­
tor, OlE, pursuant to Section 234 of the Atomic Energy Act and 10 CFR 
2.205 of the Commission regulations, served a Notice of Violation and a 
Notice of Proposed Imposition of Civil Penalties on the licensee. These 
documents charged that the licensee was responsible for eight separate items 
of noncompliance with the Commission's regulations and the byproduct 
material license as a result of the radiographer's conduct. On February 28, 
1977, the licensee answered the Notice of Proposed Imposition of Civil Pen­
alties. After consideration of this answer, on March 28, 1977, the Director 
issued an order imposing civil penalties against the licensee in the amount of 
$8,600 for seven items of noncompliance and remitted the proposed pen­
alties for one item.· Thereupon, by letter dated March 30, 1977, the licensee 
requested a hearing. Following that hearing, the Administrative Law Judge 
affirmed the Director's decision. ALJ-77-2, 6 NRC 702 (1977). Subsequent­
ly, the Administrative Law Judge denied the licensee's request for mitiga­
tion of the penalties. ALJ-78-2, 7 NRC 701· (1978). The Appeal Board re­
versed the Administrative Law Judge's decision. Matter of Atlantic Re­
search Corporation (Byproduct Material License No. 45-02808-04), ALAB-

'See also ALJ-77-2, 6 NRC 702, 704 (1977). 
• The seven items of noncompliance charged by the Director are described in the Initial De­

cision, ALJ-77-2, 6 NRC 702, 705-706 (1977) and are summarized as follows: (I) Very high ex­
posure of radiation (a radiogrllpher received approximately 1250 rems to portions of one hand 
and approximately 9.2 rems to the whole body; another non-radiographer employee received a 
whole body dose of approximately 4.4 rems), a violation, in noncompliance with 10 CFR 
20.101(a) ($2,000 civil penalty); (2) radiographer's failure to make surveys to determine that 
the source was returned to its shielded position prior to entering the radiographic cell, a viola­
tion, in noncompliance with 10 CFR 34.43(b) ($2,000 civil penalty); (3) radiographer's inten­
tional defeat of the automatic alarm system, a violation, in noncompliance with license condi­
tion 16, procedures 6a, item 3 ($2,000 civil penalty); (4) radiographer's failure to wear and 
(5) to require the non-radiographer to wear either a film badge or a pocket dosimeter (or 
pocket chamber), both infractions, in noncompliance with 10 CFR 34.33(a) and license condi­
tion 16, procedure 6(d) respectively ($1,000 each civil penalty); (6) radiographer's failure to 
maintain the "utilization logs"; and (7) radiographer's failure to make a record of the re­
quired surveys, both deficiencies, in noncompliance with 10 CFR 34.27, 10 CFR 34.43(d) and 
license condition 16, operating procedure 9.1.2(c) respectively ($300 each civil penalty). See 
also Transcript of Hearing at 42-44,86-102 (January 31,1978). 

416 . . 



542,9 NRC 611 (1979). The Commission granted a petition for review filed 
by the NRC staff and phrased the question for review as: 

The issue presented for review is whether the Appeal Board properly re­
versed the Administrative Law Judge's decision, affirming imposition 
of a $8,600 civil penalty assessed against Atlantic Research Corporation 
(Byproduct Material License No. 45-02808-04), in the absence of the 
Administrative Law Judge's finding either (1) that management mal­
feasance, misfeasance, or nonfeasance contributed in any way to the li­
cense violations committed by an employee or (2) that the licensee failed 
to take prompt corrective action to obviate a repetition of the occur­
rence. s 

II. 

The Appeal Board did not disturb the Administrative Law Judge's find­
ing that the seven items of noncompliance had been committed by the radi­
ographer-employee. However, the Board found that the imposition of civil 
penalties in this case was improper and mitigated the civil penalties in their 
entirety. As we read the Appeal Board's decision. this result was based prin­
cipally on its interpretation of the legislative history of Section 234. The 
Board found that the provision requires that a "remedial" or "deterrent" 
purpose, as opposed to a solely "punitive" one, must necessarily be served 
in the imposition of civil penalties under Section 234.6 The Board inter­
preted "remedial" as having "the effect of deterring future violations of 
regulatory requirements by this or other licensees (or their employees);'" 
and reasoned that the determination of whether a civil penalty is remedial or 
punitive depends upon a specific finding that the violations committed by 
the employee were "at least influenced by licensee action (or inaction)" or 
"the licensee either failed promptly to institute appropriate measures to 
avoid a repetition.'" The Board cc;mcluded that because neither finding was 
made by the Administrative Law Judge, and because the Director, OlE 
conceded during the hearing that the licensee's management had taken 

• See Order dated August 1,1979, 
• In reaching this result, the Appeal Board cited several references in the Hearings before 

the Joint Commillee on Atomic Energy on AEC Omnibus Legislation - 1969, "AEC Omnibus 
Legislation," 91 st Cong., 1st Sess. 39 (1969) which indicate that a "deterrent effect" is to be 
pursued in civil penalty actions. 9 NRC 611, at 615-616. However, there is no indication in 
those passages that civil penalties must not have any punitive effect. Thus, it is apparent that 
the Board, in finding that a punitive effect could vitiate a civil penalty under Section 234, relied 
heavily on the phrase found in the JCAE's Report stating that "[tJhe penalties authorized are 
civil only and are remedialin nature as opposed to punitive." S. Rept. No. 553, 91st Cong., lst 
Sess., at 16 (1969). Seea/so ALAB-542. 9 NRC, at 616. For reasons to be discussed, infra, we 
believe that the Appeal Board-has misconstrued this phrase. 

, 9NRC,supra,at618. 
'ld. 
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every reasonable precaution prior to the incident and every reasonable miti­
gating action afterward,' the penalties were "punitive" and were therefore 
outside the scope of Section 234. 

In its brief to us, the NRC staff submits that the Appeal Board decision is 
erroneous and that the imposition of civil penalties under Section 234 does 
not require a finding of some concomitant management dereliction. lo The 
staff further submits that such a result would be contrary to the Commis­
sion's longstanding policy of holding licensees responsible for activities con­
ducted by both its management and its employees, and that such a decision 
would be against sound enforcement policy. II Staff contends that these pen­
alties serve a deterrent purpose in that "they bring forcefully to the atten­
tion of the licensee and its employees (and, incidentally other licensees simi­
larly'situated) the seriousness of the cited violation and the need to prevent 
their future occurrence."n The licensee counters with arguments that fol­
low the Appeal Board's reasoning below, i.e., these penalties are "puni­
tive" and therefore outside the scope of Section 234. u 

, The Director, OlE, at the mitigation hearing, adopted a statement of the ALJ that, inso­
far as the Director's investigation had disclosed, "management had done reasonably what 
could be expected for them to carry out their obligations" (Tr. 87). The Appeal Board attached 
considerable weight to this remark. See ALAB-S42, 9 NRC, at 621-22. However, we do not 
share the Appeal Board's view of this exchange. The record reflects that the Director was sim­
ply acknowledging that the licensee had a good record of compliance and a good attitude 
toward assuring future compliance, and that there was no evidence of direct management in­
volvement in the violations (Tr. 87). Clearly, the Director's remark was not meant to complete­
ly absolve the management from culpability since these remarks were qualified by comments 
(which immediately follo~ed) implying that the Director did not believe that the violations that 
were detected were the only ones that had ever occurred at the licensee's facility. The Director 
stated: 

The fact that he (the radiographer) purposely voided an alarm, turned the alarm off, 
which was a very significant noncompliance, and then the fact that on top of that he did 
not wear any kind of film badge or dosimeter, nor did he ask or provide for his visitor to 
wear similar dosimeter, worries me a great deal. It makes me wonder if this was a one of 
a kind. If just on this particular day, hedid all of those things wrong. 
Now, your honor, we only have a few inspectors compared to the Licensees we have. 
There are 11,000 Licensees and we can't go back and check these people on a weekly 
basis, on a monthly basis, on a yearly basis. We have got to rely on the Licensee man­
agement'to do that checking. And, therefore, when we find noncompliance, then we 
have got to come down very firmly to make sure that their own system is correcting the 
problems, so it won't occur again (Tr. at 88-89). 

10 Staff's Brief, at 9. 
II For this proposition, staff specifically relies on Coastwise Marine Disposal Company, 1 

AEC 619 (1961) and Virginia Electric and Power Company (North Anna Power Station, Units 
1 and 2), CLI-76-22, 4 NRC 480(1976). Staff's Brief, at IS, 16. 

II Staff's Brief, at S. . 
IS Licensee's Brief. at IS, 17, 18, and 19. 
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III, 

The Appeal Board's result in this case was not controlled by either NRC 
or judicial precedents interpreting Section 234, This case presents an impor­
tant policy issue of first impression, In our view the Appeal Board applied a 
proper method of analysis but gave too broad a scope to the term "puni-

,tive," and too narrow a scope to the terms "remedial" and "deterrent" in 
reaching its result. . 

Neither the legislative history nor the plain language of the statute compel 
the restriction that the Appeal Board would place on the NRC's discretion 
to impose civil penalties under Section 234. The Appeal Board's decision 
circumscribed the NRC's discretion in the civil penalty area creating a puni­
tive/remedial dichotomy in NRC's civil penalty authority where none 
exists. In our view, the Board misinterpreted the term "punitive" in the 
context of Section 234, and thought that Congress meant that a civil penalty 
can have no punitive overtones. We believe that the legislative history of 
Section 234 shows that in characterizing civil penalties Congress in effect 
equated "punitive" with "criminal."" Thus, the statement that "[t]he pen­
alties authorized [by Section 234] are civil only and are remedial in nature as 
opposed to punitive" was intended to do no more than emphasize that there 
is a distinction between civil and criminal penalties. Congress certainly did 
not say, and could not reasonably have intended to say, that civil penalties 
cannot contain any aspect of "punishment," since it is the avoidance of 
"punishment" that provides the remedial incentive for the improved con­
duct which is the goal of a civil penalties enforcement program. 

We have neither found nor been cited to any decisions where a court has 
invoked a punitive/remedial distinction in order to restrict an agency's 
power to impose penalties clearly labelled "civil" by Congress. Rather, the 

. trend of recent court decisions has been to uphold civil penalties against 
challenges that would burden them with procedural restrictions borrowed 
from criminal law. IS At the same time, the courts have recognized that in 

.. For example, the Committee Report accompanying the amendments which added Sec­
tion 234 noted with regard to other enforcement sections in the Atomic Energy Act: 

"Clearly the violations covered by Section 223 and the penalties therefor prescribed by 
that section are punitive, i.e., criminal in nature." 

S. Rept. 91-553. Amendments to the Atomic Energy Act of 1954, As Amended. Report by 
the Joint Committee on Atomic Energy [to accompany S. 31691, 91st Cong., 1st Sess. 13 
(1969). 

The Supreme Court has on occasion also used "punitive" as equivalent to "criminal" in 
analyzing whether particular sanctions imposed by Congress invoke the procedural safeguards 
of a criminal prosecution. See e.g., Kennedy v. Mendoza-Martinez, 372 U.S. 144, at 168 et seq. 
(1963). 

"See, e.g., Atlas Roofing Company v. Occup. Safety Comm'n, 430 U.S. 442 (1977); 
Frank frey, Jr., [nco v. Occupational Safety and H.R. Com'n, 519 F.2d 1200, 1204 (3d Cir. 
1975). See generally, Helvering v. Mitchell, 303 U.S. 391 (1938); Rex Trailer Co. V. United, 350 
U.S. 148 (1956); K. Davis,Administrative Law Treatise, 2.13, pp. 134-135 (1958). 
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nature and impact, though not in statutory origin,. the civil penalty has 
much in common with the criminal penalty. Efforts at making a "re­
medial"-"punitive" distinction between the two were dismissed by Justice 
Frankfurter as "dialectical subtleties ... for purposes of explaining away 
uncritical language of earlier cases." United States ex rei. Marcus v. Hess, 
317 U.S. 537, 554 (1943) (Frankfurter, J., concurring). Justice Frankfurter 
observed: "Punitive ends may be pursued in civil proceedings,.and, con-' 
versely, the criminal process is frequently employed to attain remedial 
rather than punitive ends." [d. 

We believe that so long as a person violates the portions of the Atomic 
Energy Act referenced in Section 234 and the NRC can rationally relate im­
position of a civil penalty against that person to potential improvement of 
conduct, either by the licensee or any other person, in furthering the pur­
poses of the Atomic Energy Act, then the penalty is within the scope of our 
Section 234 authority, whether or not the fine might also be called "puni­
tive."" All penalties are punitive in the view of the offender who pays 
them." From the standpoint of the imposing authority the penalty, is "re­
medial" if it aims to improve conduct" and is not motivated solely by a de­
sire to inflict punishment for its own sake, i.e., as retribution. Whenever the 
conduct-affecting motive is present, a civil penalty is "remedial" and there 
should not be any semantic limitation on the NRC's power to impose it. In 
the instant case, the very fact that the licensee has instituted procedures that 
are designed to obviate a repetition of the incident implies quite strongly 

" The Appeal Board recognized this concept, but it chose to impose a remedial/punitive di-
chotomy, 9 NRC, at 616: 

A Conference recommendation in 1972 that Federal agencies consider the increased use 
of civil penalties as a means of enforcing regulatory requirements was accompanied by a 
report prepared by Professor Harvey J. Goldschmid of the Cohimbia University Law 
School. Taking note of the tenuous line between civil and criminal sanctions, Professor 
Goldschmid observed that a monetary penalty designated as "civil" by Congress should 
be beyond serious challenge if it is rationally related to a regulatory scheme; does not 
deal with offenses which are mala in se; and may be expected to have a prophylactic or 
remedial effect. He added: "This last item is important. It emphasizes that money pen­
alty provisions may permissibly be aimed at preventing disapproved conduct-in this 
sense, at having a deterrent erfect. Exclusive use of the 'remedial'label creates needless 
confusion. Deterrence is not solely a value of the criminal law, but has long played a 
role in civil law too (e.g., treble damages in antitrust and punitive damages in tort 
law)." [Footnotes omitted). 

" "It is customary to use the terms 'remedial' and 'penal' as if they referred to separate and 
distinct statutory provisions, and as if a single provision had to be exclusively one or the other. 
In reality, however, the same provision may appear either penal or remedial according to the 
way in which different parties are affected by it." 3 Sutherland Statutory Construction, Chap­
ter 60, "Remedial Legislation," Subsection 60.03, p. 34 (4th ed. 1974). 

II The target for improvement need not only be the current offender, for whom the penalty 
is arguably rehabilitative, but may include as well persons as .yet unoffending, for whom the 
penalty may serve as an exemplary deterrent. 
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that the prospect of imposition of penalties in this case has already served a 
deterrent purpose. I' Furthermore, the circumstances of this case are such 
that we believe that imposition of penalties might influence other licensees 
in similar positions to take whatever measures necessary to assure compli­
ance with the Commission's safety regulations and to prevent similar inci­
dents. We find that it is neither necessary nor helpful to belabor whether a 
proposed penalty is "remedial" or "punitive." So long as a violation has 
been established, that civil penalties may positively affect the conduct of the 
licensee or other similarly situated persons in accord with the policies in the 
Atomic Energy Act, and that civil penalties are not grossly disproportionate 
to the gravity of the offense, we find that this Commission has discretion to 
use a civil penalty as prescribed by Section 234 as a sanction for the viola­
tion. 20 

IV. 
The policy described above is consistent with sound enforcement policy 

and with the practices of other agencies with similar responsibilities. The ef­
fect of the Appeal Board's decision is that where no specific conduct by a li­
censee contributed to the commission of a violation, imposition of a civil 
penalty is punitive, and the licensee is necessarily free from any culpability 
and the imposition of any civil penalties. Under that approach, the respon-

" See Tr. 88. Of course. we emphasize that we are not using the licensee's subsequent im­
provements of its procedures to establish culpability but we are taking note of it as further evi­
dence that conduct may be improved in general in response to strong enforcement actions such 
as that proposed here. 

,. Nothing in the legislative history restricts the use of this discretion. Other than making 
clear that penalties under Section 234 would be "remedial" in nature and were to be used as 
"effective deterrents" to violations, Congress did not see fit to specify further what particular 
actions are within the scope of a civil penalty action. See Hearings before the Joint Committee 
on Atomic Energy, supra note 6, at 39-40. Since Congress did not provide any further guidance 
in this area, the question of how to exercise that authority has been left to agency discretion. 

,See Securities and Exchange Commission v. New England Electric System, 384 U.S. 176, 184 
(1966). It is well settled that NRC has been given an incomparable degree of discretion. Siegel 
v. Atomic Energy Commission, 400 F.2d 778, 783 (D.C. Cir. 1968); see Power Reactor De­
velopment Company v.lnternational Union of Electrical Workers, 367 U.S. 396, 408 (1961); 
Westinghouse Electric Corporation V. United States Nuclear Regulatory Commission, 598 
F.2d 759 (3d Cir. 1979); North Anna Environmental Coalition v. United States Nuclear Regu­
latory Commission, 533 F.2d 655 (D.C. Cir. 1976). Civil penalty authority is one area recog­
nized as committed to agency discretion. See Atlas Roofing v. Occup. Safety Comm'n, 430 
U.S. 442, 472 (1977). ("Congress has often created new statutory obligations, provided for 
civil penalties for their violations, and committed exclusively to an administrative agency the 
function of deciding whether a violation has in fact occurred.") We see no reason why NRC's 
regulatory authority should not be similarly interpreted. See Mixed Oxide Fuel (Statement of 
Reasons for GESMO Termination), CLI-78-IO, 7 NRC 711, 726-28 (1978), afl'd sub nom. 
Westinghouse Electric Corp. v. NRC, supra. 
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sibility for infractions of license provisions or Commission regulations 
would be divided between the licensee's management and its employees. We 
believe that this would be an unsound enforcement policy because manage­
ment's freedom from culpability could,be interpreted as freedom from re­
sponsibility.11 In the worst case, this might lead to a situation where a li­
censee may choose a course which minimizes the potential for culpability 
even though some alternative would better protect the public health and 
safety. We find that such a division of responsibility between a licensee and 
its employees has no place in the NRC regulatory regime which is designed 
to implement our obligation to provide adequate protection to the health 
and safety of the public in the commercial nuclear field. In general, we be­
lieve a strong enforcement policy dictates that the licensee be held account­
able for all violations committed by its employees in the conduct of the li­
censed activity. 

In its brief, the licensee relies on cases interpreting various statutes, pri­
marily those under the Occupational Safety and Health Act of 1979 
(OSHA), 29 U .S.C. 651, et seq., which limit the employer's culpability for 
civil penalty actions resulting from the acts of employees.lZ Neither the 
OSHA nor the other statutes referred to by the licensee are analogous to the 
Atomic Energy Act in spirit or in letter. Indeed, OSHA specifically provides 
that "employers and employees have separate but dependent responsibil­
ities and rights with respect to achieving safe and healthful working condi­
tions." 29 U.S.C .. 651 (b)(2). See Brennan v. OSHRC, 511 F.2d 1139, 1144 
(9th Cir. 1975). No similar provision is found in the Atomic Energy Act, 
and in view of the unique nature of atomic energy and its regulation we have 
no reason to believe that any such division of responsibility was· intended in 
the Atomic Energy Act. 

Moreover, the OSHA specifically provides that an employer cannot be 
found guilty of a "serious" violation unless it knew or could have known 
"with the exercise of reasonable diligence," of the presence of the violation, 
i.e., a statutory scienter requirement. 29 U.S.C. 666(j). See Getty Oil Com­
pany v. OSHRC, 530 F.2d 1143, 1145 (5th Cir. 1976); Ocean Electric Corp. 
v. Secretary of Labor, 594 F.2d 396 (4th Cir. 1~79); Horne Plumbing and 

" As staff points out, licensees facing NRC enforcement actions have already begun to 
argue, citing ALAB-542, that they should not be held accountable for the acts of their em­
ployees. Brief at p. 18, Cn. 37. (Letter from Niagara Power Corp. (Nine Mile Point) to John 
Davis, Appendix B (June 22, 1979) (NRC Public Document Room, Docket No. 50-220); letter 

. to V. Stella from S. Ragone, President ofVEPCO (September 4,1979) (Docket No. 50-281». 
" The licensee cites, at 9-10 of its brief, cases interpreting OSHA: Brennan v. OSHRC, 511 

F.2d 1139 (9th Cir. 1975); National Realty and Construction Company v. OSHRC, 489 F.2d 
1257 (D.C. Cir. 1973); Horne Plumbing and Heating Company v. Occupational Review 
Board, 528 F.2d 564 (5th Cir. 1976). The licensee also cites in its brief at 11: SECv. Geon In­
dustries, Inc., 531 F.2d 39 (2d Cir. 1976); United States v. Harry L. Young & Sons, Inc., 464 
F.2d 1295, 1297 (lOth Cir. 1972). 
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Heating v. OSHRC, 528 F.2d 564 (5th Cir. 1976).23 Our decision in Virginia 
Electric and Power Company (North Anna Nuclear Power Station, Units 1 
and 2), CLI-76-22, 4 NRC 480,486 (1976), afl'd sub nom. VEPCO v. NRC, 
571 F.2d 1289 (4th Cir. 1978), has already settled that the Commission will 
not place a scienter requirement on Atomic Energy Act civil penalties pro­
visions where none was intended by Congress. The other statutory pro­
visions cited by the licensee are also distinguishable from Section 234.24 

Thus, it is clear that the statutory provisions-and cases interpreting 
those provisions-of the agencies that the licensee has cited are inapplicable 
as persuasive authority in this situation. However, judicial interpretation of 
the statutory provisions of certain other agencies, namely the Federal Avia­
tion Administration ("FAA~'), the Federal Communications Commission 
("FCC") and the Federal/Trade Commission ("FTC"), are enlightening 
since the legislative history of Section 234 indicates that Section 234 was 
modeled after similar provisions contained in those statutes. See S. Rept. 
No. 91-553 (Joint Committee on Atomic Energy) to accompany S. 3169, 
91st Congo 1st Sess., at 9 (1969). In United States V. Lockheed Aircraft 
Service International, Inc., cited by the NRC staff, which involved the 
application of 49 U.S.C. 621, the predecessor of 49 U.S.C. 1471 (the cur­
rent civil penalty authority of the Federal Aviation Administration), the 
court examined the Civil Aeronautics Administration's (predecessor of the 
FAA) authority to determine whether CAA licensees were responsible for 
the acts of their employees in civil penalty actions. 202 F.Supp. 665 
(E.D.N.Y. 1962).2' The court rejected the licensee's claim that by holding it 
responsible for "the nonfeasance or misfeasance of its duly licensed aircraft 
mechanic carries the regulation beyond the reaction of the Congressional 
enactment ... ," and asked "what avail would the statutes and the regula­
tions promulgated thereunder in the public interest be if a licensed service 

" The scienter requirement for "serious" violations under 29 U.S.C. 666(j) has been ex­
tended to "non-serious" violations under 29 U .S.C. 666(c), even though the statute is silent on 

. the need for employer knowledge of "non-serious" violations. Brennan v. Occupational 
Safety&. Health Review Commission (OSHRC), SII F.2d 1139, 1144 (9th Cir. 1975) . 

.. SEC v. Geon Industries, Inc., S31 F .2d 39 (2d Cir. 1976) is based on specific language in 
the Securities Exchange Act of 1934, which requires that, before liability is imposed, there 
must be a finding that management failed "reasonably to supervise" subordinate employees, 
IS U.S.C.A. 7S(b), 7So(b)(S)(E). In that case, such a finding was not made. But see SEC v. 
Management Dynamics, SIS F.2d SOl (2d Cir. 1975). See also Virginia Electric and Power 
Company, 4 NRC supra at 4S7, fn. S. The Interstate Commerce Commission statute of con­
cern in United States v. Young, 464 F.2d 129S (lOth Cir. 1972), is also inapposite since that act 
calls for a criminal sanction, not a civil penalty. IS U .S.C.A. 834(f). 

"Accord, United Statesv. Garrett, 296 F.Supp. 1302, 130S (N.D. Ga.), a/I'd. per curiam, 
41S F.2d 12S0(Sth Cir. 1969), cert. denied, 399 U.S. 927 (1970). See Staff's brief at II, n. 27. 
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operator ... could not be penalized for infractions thereof? How else 
could it act except by and through its employees?" [d. at 667. 26 

Another illustration of this principle is in United States v. Johnson, in 
which the United States brought suit, pursuant to 15 U.S.C. 45(1), for civil 
penalties for twenty violations of a cease-and-desist order issued by the Fed­
eral Trade Commission and for an injunction requiring compliance with 
that order. 541 F.2d 710 (8th Cir. 1976). In rejecting the argument that the 
FTC order had been complied with in good faith, the court held, 541 F.2d, 
supra at 712: 

In any case the good faith effort of the person'to whom the cease and de­
sist order is addressed to assure compliance with that order is generally 
not a defellse to an action for civil penalties for violation. [Citations 
omitted]. The Federal Trade Commission Act was designed to protect 
the public from unfair trade practices. Where such practices have oc­
curred, liability for civil penalties arises without a need for any showing 
that the prac~ices were intentional _ ... 

We think these examples more appropriate to our own regulatory system 
and more consistent with the thrust of Section 234. 

v. 
To be sure, our North Anna decision does not control this case since it 

concerned the Commission's assessment of civil penalties under Section 186 
of the Atomic Energy Act for making material false statements with regard 
to a construction permit application. CLI-76-22, 4 NRC 480 (1976). How­
ever, several policy aspects of that decision are helpful and relevant here. In 
that case we rejected the utility's argument that liability under Section 186 
attaches only if a statement is known by its maker to be false on the grounds 
that adoption of such a rule would be inconsistent with the Commission's 
obligation to protect the public health and safety. We said, 4 NRC, supra at 
486: 

If an applicant were liable only for statements it knew to be false, that 
applicant would have a reduced incentive to insure that its consultants, 
contractors, and employees were meeting the highest standards in their 
work. The less the applicant knew, the less its vulnerability to civil pro-

" The FCC interpretation of its organic statute is similar. See, e.g. Matter 0/ Howard 
Steven Strouth v. Western Union Telegraph Company, (Docket No. 20831), 66 FCC 2d'117 
(1977). That case involved violations of 47 U.S.C. 6050 by employees of Western Union who 
disclosed private contents of a telegram. Complainants, Strouth et al., sought monetary dam­
ages under the FCC civil penalty provision from the employer, Western Union, for the viola­
tiori. The FCC held that "those employees of Western Union who disclosed information con­
cerning the telegram were bound by the restrictions of Section 60S and that Western Union is 
thereby liable if any unlawful acts were committed by them in doing so." [d. at 509. An appeal 
or that case is now pending in the D.C. Circuit. 
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ceedings. In short, forgiving innocent mistakes puts a premium on inno­
cence. We require instead a regime in which applicants and licensees 
have every incentive to scrutinize their inter'nal procedures to be as sure 
as they possibly can be that all submissions to this Commission are ac­
curate. 

We require no less exacting care from licensees using nuclear materials in 
commercial activities. 

In sum, we continue to believe that, given the highly technical and po­
tentially dangerous nature of nuclear energy and its applications, when one 
becomes a licensee of this Commission he must accept and be held to an 
extraordinary responsibility for safety. The Commission's safety regula­
tions and license conditions reflect the Commission's considered judgment 
as to what is required to protect the public as well as licensees' employees 
from the hazards inherent in the industrial use of radioactive byproduct ma­
terial. Civil penalties are one appropriate tool for emphasizing the impor­
tance of that strict compliance, for stimulating the taking of prompt correc­
tive action, and for det~rring future noncompliance. 

VI. 

Since the Appeal Board in this case found that the licensee was not li­
able, it had no occasion to consider whether the circumstances of this case 
would justify mitigation of the amount of the penalty. Accordingly, al­
though the $8,600 civil penalty was not the largest that might have been 
levied and could be viewed as smaIl due to the employee's deliberate dis­
regard for safety systems, we vacate and remand this matter to the Appeal 
Board for further consideration solely on the issue of mitigation. . 

Commissioner Kennedy dissents from this Order. 27 

IT IS SO ORDERED. 

Dated at Washington, D.C. 
this 14th day of March, 1980 

FOR THE COMMISSION 

Samuel J. Chilk 
Secretary of the Commission 

27 Section 201 of the Energy Reorganization Act, 42 U.S.C. § 5841 provides that action of 
the Commission shall be determined by a "majority vote of the members present." Had Com­
missioners Hendrie and Bradford been present at the meeting they would have voted with the 
majority. Accordingly, the formal vote of the Commission was 2-1 in favor of the decision. 

425 



CONCURRING OPINION OF COMMISSIONER HENDRIE 

In concurring with the result reached by the majority, I feel compelled to 
provide some separate views. I find that both the Commission's majority 
position and the Appeal Board's position are consistent with the statutory 
framework of NRC's civil penalty authority.' Consequently, in the absence 
of controlling precedent or statutory proscription I believe the issue pre­
sented and decided is primarily a matter of policy. I believe the majority 
position adopts an interpretation of the law which reaches the correct result 
in terms of sound enforcement policy. 
NRC's civil penalty authority is not to be exercised or used for the purpose 
of revenge or retribution but is intended to encourage licensees to improve 
their conformance with license conditions and regulations. I find myself in 
sympathy with those aspects of the Appeal Board decision which warn 
against the imposition of civil penalties for solely punitive purposes. 2 As a 
matter of enforcement policy, however, that decision goes too far in that it 
would require the regulatory staff to prove in every instance the mal­
feasance, misfeasance, or nonfeasance of licensee's management, as distin­
guished from the licensee's employee, in order to impose a civil penalty. 
As a general matter, licensees have to be held accountable for serious viola­
tions committed by employees while conducting the licensed activity. Li­
censee management has control over the licensed activities, and has the right 
to order and direct its employees' physical activities in the performance of 
those licensed activities. While the licensee has responsibility and is account­
able for all violations, it need not be subject to civil penalties in every cir­
cumstance. I do not read our decision today as being governed by principles 
of strict liability, without reference to the facts of the case, including all of 
the licensee~s actions, being considered. While I believe that Congress in­
tended that we exercise broad civil penalty authority, such authority is not 
without limit. Thus, for example, it does not seem to me that NRC should 
impose civil penalties in an instance where an employee commits violations 
intentionally in order to injure the reputation or property of a licensee and 
the licensee had exercised reasonable measures to select, instruct, and super­
vise the employee, or in a situation in which an "Act of God" made it phys­
ically impossible for a licensee to comply with NRC regulations. 
The record in this case reflects that the licensee's prior record has been 
good, that the items of noncompliance were not repetitive of previous inci­
dents, and that prompt corrective action was taken by the licensee. Where 
licensee management has taken proper steps to assure that employees ob­
serve license conditions and regulations and' a violation occurs, I believe 

'42 U.S.C. Subsection 2282 (1970). 
• ALAB·S42, 9NRC 611.618,619,621 (1979). 
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that the licensee's efforts should be recognized in terms of any civil penalty 
which may be assessed. I expect that the Appeal Board will do that in this 
case. I also emphasize that effective NRC regulation depends on licensee 
performance as the first line of public protection. As has always been the 
case in our regulatory program, we must insist upon the highest standards 
from our licensees. Therefore, given the severity of the occurrence in this 
case, I have concluded that use of our civil penalty authority is appropriate, 
and I concur in the result reached in this case. 

DISSENTING OPINION OF COMMISSIONER KENNEDY 

The opinion announced today signals an unwarranted and unfortunate 
change in this agency's policy regarding the use of civil penalties. The 
majority has ruled that civil penalties may be imposed under section 234 of 
the Atomic Energy Act in the absence of a finding of malfeasance, non­
feasance, or misfeasance on the part of licensee management, or of a show­
ing that the licensee failed to take prompt corrective action. In so deciding, 
the majority has adopted an interpretation of the law so expansive as to ex­
ceed both our statutory mandate and the dictates of sound policy. Accord­
ingly, I would affirm the decision of the Appeal Board, and respectfully dis­
sent from the decision of the Commission majority. 

I. 

Section 234 of the Atomi~ Energy Act provides, in pertinent part, that: 

Any person who (I) violates any licensing provision of section 53, 57, 
62, 63, 81, 82, 101, 103, 104, 107, or 109 or any rule, regulation, or 
order issued thereunder, or any term, condition, or limitation of any li­
cense issued thereunder, or (2) commits any violation for which a license 
may be revoked under section 186, shall be subject to a civil penalty, to 
be imposed by the Commission of not to exceed $5,000 for each such 
violation ... 1 

Whether this agency can impose a civil penalty under section 234 absent a 
finding either (1) that management malfeasance, misfeasance, or non­
feasance contributed in' any way to the violations, or (2) that the licensee 
failed to take prompt corrective action to obviate a repetition of the occur­
rence, is an issue of first impression which raises fundamental policy ques­
tions directly bearing on ,the nature and permissible scope of this agency's 
enforcement authority. Because this is an issue of first impression, this case 
affords the Commission the infrequent luxury of addressing and resolving a 

I 42 U .s.c. 2282 (1970). 
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critical question of interpretation unrestrained by administrative or judicial 
precedent. 2 This is not to say, however, that our slate is tabula rasa. Indeed, 
much has been written and said by those members of Congress responsible 
for the enactment of section 234 which directly bears on the issues raised in 
this case. In addition, the legislative history of this provision is replete with 
statements by the then Atomic Energy Commission about the nature and 
scope of the enforcement authority proposed for this agency under section 
234. 

II. 

As this agency's predecessor, the Atomic Energy Commission, emphasized 
in testimony before the Joint Committee on Atomic Energy, "the purpose 
of imposing civil penalties is remedial to deter persons from violating licens­
ing provisions of the Act and terms and conditions of licenses."] To be 
sure, one finds no disagreement with this fundamental proposition in the 
majority opinion. Rather, the crucial question, on which I disagree with the 
majority, concerns the intended scope of "remedial or deterrent." "Re­
medial or deterrent," which all parties agree is a prerequisite purpose that 
must be served by the imposition of a civil penalty under section 234, is 
interpreted by the majority to mean that 

so long as a violation has been established, that civil penalties may posi­
tively affect the conduct of the licensee or other similarly situated per­
sons in accord with the policies in the Atomic Energy Act, and that civil 
penalties are not grossly disproportionate to the gravity of the offense, 

2 The majority opinion declares that Virginia Electric and Power Company (North Anna 
Nuclear Power Station, Units I and 2),4 NRC 480 (1976), aff'd sub nom. VEPCO v. NRC, 
571 F.2d CLI-76-22 1289 (4th cir. 1978), "has already settled that the Commission will not 
place a scienter requirement on the Atomic Energy Act civil penalties provisions where none 
was intended by Congress" (majority opinion at 422-423). The majority's analysis of North 
Anna is singularly un persuasive and results in misplaced reliance on the holding in that case. 
As the Appeal Board in the instant case was careful to note, "there was certainly neither agree­
ment among the parties nor a finding that the utility had done everything that could have been 
reasonably expected of it to insure that the representations it made to the Commission were ac­
curate and complete" ALAB-542, 9 NRC 611,621-22 (1979). Indeed, the majority opinion at 
the outset of Part V substantially tempers the categorical reach of its earlier statement and es­
chews reliance on the North Anna holding by noting that: 

To be sure, our North Anna decision does not control this case since it concerned the 
Commission's assessment of civil penalties under section 186 of the Atomic Energy Act 
for making material false statements with regard to a construction permit application. 
CLI-76-22,4 NRC 480 (1976). However, several policy aspects of that decision are help­
ful and relevant here (majority opinion at 424). 

Given the fundamentally distinguishable set of facts involved here, North Anna is simply 
not relevant. . , 

J Hearings Before the Joint Committee on Atomic Energy, "AEC Omnibus Legislation," 
91st Cong., 1st Sess. 40 (1969). 
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we find that this Commission has discretion to use a civil penalty as pre­
scribed by section 234 as a sanction for the violation. 4 

This interpretation, however, begs the determinative question that must be 
addressed: When does a civil penalty rationally relate to potential improve­
ment of conduct? 
According to the Appeal Board, imposition of a civil penalty serves a re­
medial or deterrent purpose where it is found either: 

(1) that management malfeasance, misfeasance, or nonfeasance con­
tributed in any way to the license violations; or 

(2) that the licensee failed to take prompt and corrective action to obvi-
ate a repetition of the occurrence. 

In my view, the Appeal Board holding describes a realistic and workable 
standard to apply in deciding when section 234 penalties are appropriate. 
Not only is the Appeal Board's approach to section 234 consistent with the 
legislative history, it also affords the Commission a flexible enforcement 
policy capable of accommodating a wide range of different policy consider­
ations.' The majority, on the other hand, has concluded that "the very fact 
that the licensee has instituted procedures that are designed to obviate a 
repetition of the violation-causing incident implies quite strongly that the 
prospect of imposition of penalties in this case has already served a deter­
rent purpose. "6 The logic is faulty in three respects. First, it is clear that the 
licensee instituted the additional procedures necessary to avoid a repetition 

• Majority opinion at 421·422. 
, The majority contends that under the Appeal Board's approach, 

the responsibility for infractions of license provisions or Commission regulations would 
be divided between the licensee's management and its employees. We believe that this 
would be an unsound enforcement policy because management's freedom from culpa· 
bility could be interpreted as freedom from responsibility. In the worst case, this might 
lead to a situation where a licensee may choose a course which minimizes the potential 
for culpability even tliough some alternative would better protect the public health and 
safety. 

Majority opinion at 422·423 (footnotes omitted). 
This potential bifurcation of licensee responsibility posit~d by the majority clearly will not 

occur if the Commission interprets' "management misfeasance, malfeasance, or nonfeasance" 
in such a manner as to encourage management responsibility for a broad range of action (i.e., 
"management misfeasance, malfeasance, or nonfeasance" could be .interpreted to require 
knowledge of, and hence responsibility for, virtually every aspect of a licensee's operation, 
with the possible exception of Acts of God or intentional violations committed by an employee 
in order to injure the reputation or property of a licensee). Given this Commission's long. 
standing interest in requiring a high degree of management accountability, 1 find the danger of 
bifurcated licensee responsibility extremely unlikely. 

• Majority opinion at 421. 
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of the incident immediately after the violation occurred, and be/ore the civil 
penalty was imposed. As the Appeal Board noted in its decision, 

the Director of Inspection & Enforcement {expressly acknowl­
edged] ... that, once the radiographer's misconduct came to its atten­
tion /immediately after it took place], the licensee both manifested its 
awareness of the gravity of that misconduct and took suitable action to 
avoid a repetition of it: the demotion of the employee and his permanent 
debarment from the performance of any activities covered by the by­
product material license. 7 

Thus, the civil penalty had very little, if any, relationship to the actions 
taken by the licensee immediately after the violation. Second, the majority's 
logic eliminates the possibility that the licensee instituted the additional pro­
cedures simply to prevent further irradiation of other employees. (This may 
in fact be the more plausible explanation, given the licensee's previously un­
blemished performance record.) Third, if one assumes (indeed, the staff 
concedes) that "the licensee had done everything that might have been 
reasonably expected of it (before the violation) to insure that its employees 
would comply fully with the terms of its license,'" simple logic leads one to 
conclude that no amount of civil penalties whatsoever will deter a licensee' 
from committing a violation where the licensee is neither aware of nor has 
any reason to be aware of the potential violation. Therefore, a civil penalty 
can only be either remedial or deterrent if a licensee is aware of the violation 
or should have been aware of the potential for violation before it occurred, 
so that he might conform his conduct to regulatory requirements and avoid 
the risk of a civil penalty under section 234.9 

The majority 'further contends that "imposition of penalties /in this case} 
might influence other licensees in similar position~' to take whatever 
measures necessary to assure compliance with the Commission's safety 
regulations and to prevent similar incidents."·o To be sure, the civil penalty 
imposed on this licensee may, in fact, result in the effect on other licensees, 
albeit tangential, posited by the majority. It does not follow, however. that 
actions taken by other licensees in response to a civil penalty in a given case 
serve to satisfy the "remedial-deterrent" requirement. A licensee who takes 

f ALAB-S42, 9 NRC 611, 618-19 (1979). 
• rd. An essential concomitant of this assumption is that the'licensee was neither aware of 

• nor should have been aware of the potential violation. 
, Indeed, imposition of a civil penalty may provide a disincentive for licensees to take reme­

dial action immediately after the violation if the Commission takes the posture that such action 
is evidence of the penalty's deterrent effect • 

•• Majority opinion at 12 (emphasis added). 
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certain actions in response to the imposition of a civil penalty on another 
licensee does so because he is now aware of the potential for violation and 
seeks to avoid imposition of a civil penalty. In a sense, then, the penalty im­
posed upon the first licensee is imposed on the basis of strict liability and 
serves as an example to all other licensees that corrective action may be in 
order. It is precisely this kind of "whipping boy" mentality which has no 
place in our regulatory framework. Just law and just regulation do not 
punish the guiltless as a warning to others. 
We therefore are left with determining what possible remedial or deterrent 
effect the penalty in the immediate case might serve in light of the stafrs 
position that "management had done reasonably what could be expected 
for them to carry out their obligations" (Tr. 87). Moreover, staff agrees 
that "the licensee here had promptly reported the situation to the Commis­
sion, and had kind of stepped right in to do all they could, to adopt all the 
corrective action that should be taken" (Tr. 87). Finally, we have the stafrs 
'concession that "before the event the licensee had done everything that 
might have been reasonably expected of it to insure that its employees 
would comply fully with the terms of its license,"" and "once the radiog­
rapher's misconduct came to its attention (immediately after it took place), 
the licensee both manifested its awareness of the gravity of that misconduct 
and took suitable action to avoid a repetition of it ..•. ".2 The evidence 
adduced overwhelmingly supports the position taken by the Appeal Board, 
a position consistent with the legislative history of section 234: Indeed, 
given the paucity of evidence introduced by the staff in support of its posi­
tion that the civil penalties imposed here serve some remedial or deterrent 
purpose, I find it most inappropriate that this Commission has nevertheless 
decided that section 234 authorizes the imposition of a civil penalty. 
One must wonder whether this decision is motivated solely by an abiding in­
terest in assuring protection for the public health and safety, or whether 
there is an ingredient of agency image-making involved. Is this yet another 
example of an agency expanding its organic jurisdiction to prove to itself 
and to the public its own worth, seeking to repair a tattc;red image by an ap­
pearance of toughness beyond a reasonable and justifiable level? The effect 
of this decision may well be to foster the development by the licensee of sur­
veillance systems so pervasive as to be morally repugnant, if not of ques­
tionable legality. How is an employer to protect himself from acts con­
travening his own directions and rules, undertaken not only without his 
consent and acquiescence, but without his knowledge as we111 The doctrine 
announced here today clearly suggests that only at his own peril does an 

" ALAB-S42,9NRC6I1,613(1979). 
" 1d. 
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employer forego the imposition of controls governing the conduct of his 
employees, controls which are commonly. found in societies entertaining 
values markedly different from those pervasive in the free world. 
As I have indicated, I believe that the decision of the Appeal Board was cor­
rect both as a matter of law and of policy. I believe it undermines the fair­
ness and rationality of our enforcement scheme if a licensee can be penal­
ized in circumstances in which it concededly took all reasonable precautions 
in advance of the incident, and all appropriate corrective measures after­
wards. To say this is not to condone laxity on the part of licensees or of 
regulators. Rather, it is to assert that regulation, to be effective, must be 
both fair and reasonable-objectives that must never be subordinated to the 
desire of a regulatory agency to project an image of Draconian strictness. 
Public acceptance should not-and in the end, cannot-be purchased by 
evading responsibility as a Commission to apply our regulations with firm­
ness, justice, and reason. Accordingly, I would affirm the decision of the 
Appeal Board mitigating the assessed penalties in their full amount. 
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The Commission vacates and remands to the Appeal Board for further 
proceedings that portion of the decision in ALAB-573 dealing with the con­
sideration of Class 9 accidents. 

MEMORANDUM AND ORDER, 

In ALAB-573, 10 NRC 775 (December 7, 1979), the Appeal Board af­
firmed, with two exceptions, the issuance of a Limited Work Authorization 
for the Black Fox Station. This Memorandum and Order deals with one of 
the exceptions, the consideration of Class 9 accident issues in the Black Fox 
proceeding. I In ALAB-573, the Appeal Board interpreting the decision in 
Offshore Power Systems (Floating Nuclear Power Plants), CLI-79-9, 10 
NRC 257 (l979)[hereinafter referred to as Offshore Power], directed the 
NRC staff to file its views on whether Class 9 accidents should be consid­
ered at Black Fox and permitted other parties to file their views within 30 

I The other exception was the radon issue over which the Appeal Board retained jurisdic­
tion pending a resolution of separate proceedings. ALAB-573, 10 NRC 775, 807, (Dec. 7, 
1979). See Philadelphia Electric Company, et al. (Peach Bottom Station, Units 2 and 3, et 01.), 
ALAB-480, 7 NRC 796 (1978), ALAB-562, 10 NRC 437 (1979). In addition, the Commission 
accepted a question certified to it by the Board concerning an interpretation of 10 CFR Part SO, 
Appendix I. Order dated February 20, 1980 (accepting certified question). 
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days thereafter. The Commission believes that the Appeal Board has misin­
terpreted the decision in Offshore Power. Accordingly, the portion of 
ALAB-573 captioned "Consideration of 'Class 9 Accidents' " is vacated 
and remanded to the Appeal Board for further consideration. 

In Offshore Power the Commission faced a question certified by the Ap­
peal Board concerning "whether the probability and consequences of a so: 
called 'Class 9' accident at [a floating nuclear plant] are proper subjects for 
consideration in the Commission's environmental analysis of Offshore's 
application." 10 NRC, at 257-58. In that case the Commission decided that 
they were properly included in the Offshore environmental analysis, based 
on the Commission's interpretation of its responsibilities under the Nation­
al Environmental Policy Act of 1969 (NEPA), 42 U.S.C. 4321. However, 
the Commission found it "neither necessary nor appropriate ... to employ 
this particular adjudicatory proceeding to resolve the generic issues of con­
sideration of Class 9 accidents at land-based reactors." 10 NRC, at 262 
[footnote omitted]. The Commission stated its intention to complete rule­
making and policy development in that area [id]. Neither of these activities 
have been completed. The Appeal Board in ALAB-573 correctly noted that 
while the Commission did not 'set aside existing policy regarding treatment 
of Class 9 accidents generally, 2 it "reserved .•. the right to decide whether 
such matters are to be considered in any given case until it adopts a new gen­
eral policy." ALAB-573, p. 791. In the interim, the staff was directed to 
"bring up [the Commission's] attention, any individual cases in which it be­
lieves the environmental consequences of Class 9 accidents should be con­
sidered." Offshore Power, supra, 10 NRC, at 263. 

Because the existing policy on Class 9 accidents was not displaced in 
Offshore Power a'nd would not be displaced pending generic consideration 
of Class 9 accident situations in policy development and rulemaking, the 
Commission envisioned that the staff would bring an individual case to the 
Commission for decision only when the staff believed that such considera­
tion was necessary or appropriate prior to policy development. The Com­
mission did not expect that such discretion was to be exercised without ref­
erence to existing staff guidance on the type of exceptional case that might 
warrant additional consideration: higher population density, proximity to 
man-made or natural hazard, unusual site configuration, unusual design 
features, etc., i.e., circumstances where the environmental risk from such 
an accident, if one occurred, would be substantially greater than that for an 

) 

J The Commission's current policy on Class 9 accident considerations is set out in its Off­
shore Power opinion and in the Appeal Board opinion in.that case, ALAB-489, 8 NRC 194 
(1978) and need not be restated here. . . r I , .• 
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average plant. J The broad issue of consideration of Class 9 accidents at 
land-based reactors was not before the Commission in Offshore Power and 
we did not believe that the NRC's generic policy on consideration of Class 9 
accidents would properly be developed ruling on a case-by-case basis. Such 
piecemeal consideration is not appropriate to such an important policy 
area, and we decline to adopt such an approach now. 

Therefore, the portion of the Appeal Board's decision in ALAB-573 
captioned "Consideration of 'Class 9 Accidents' " is vacated and remand-, 
ed to the Board for further proceedings not inconsistent with this 'opinion. 
Because this matter has been resolved on this threshold issue, the 'various 
motions and requests contained in the pleadings filed with the Commission 
are moot. Finally, the staff is reminded that this generic issued is important 
for the Commission and that we expect to be kept informed of any individ­
ual cases in which the staff believes that further consideration of Class 9 ac­
cidents would be appropriate. We have just received the staff's proposed 
statement of interim policy on Class 9 accident considerations. We will con­
sider the staff's recommendation and provide further guidance in the near 
future. 

Commissioners Gilinsky and Bradford dissent • from this decision, and 
would affirm the Appeal Board's decision on this issue in ALAB-573, 10 
NRC 775 (December 7,1979). 

IT IS SO ORDERED. 

Dated at Washington, DC, 
this 21st day of March, 1980. 

FOR THE COMMISSION 

Samuel J. Chilk 
Secretary of the Commission 

, We do not intend to influence the staff's choices of cases where it believes further consid­
eration to be appropriate. Indeed, if the staff believed that such further action was necessary in 
a majority of cases, it was to seek our permission to consider such accidents in those cases. We 
express no opinion, in advance'of receiving the staff's proposed new policy for accident consid­
eration and other generic considenitions, on whether or to what extent it will be necessary to 
supplement the environmental record in each case. Our decision here is only to vacate the Ap­
peal Board's misinterpretation of Offshore Power. 

• Section 201 of the Energy Reorganization Act, 42 U.S.C. § 5841 provides that action of 
the Commission shall be determined by a "majority vote of the members present." Commis­
sioner Kennedy was not present at the Commission Meeting when this Order was affirmed. 
Had he been present he would have voted with the majority. In order that the decision of the 
Commission majority could be executed, Commissioner Bradford who was a member of the 
minority, did not participate in the vote at the meeting. Accordingly, the formal vote of the 
Commission was 2-1 in favor of this Order. 
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UNITED STATES OF AMERICA 
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COMMISSIONERS: 
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Units 1 and 2) 

50·3230L 

March 21, 1980 

The Commission denies a request of the intervenors that it intercede in 
the proceeding and hear for itself the appeal of the seismic issues pending 
before the Appeal Board. The Commission defers ruling on a further re­
quest for the disqualification of a member of the Appeal Board for alleged 
bias arising from his previous participation in other Appeal Board proceed­
ings involving seismic issues until the challenged member has first respond­
ed to the request. 

RULES OF PRACTICE: DISQUALIFICATION, 

Consistent with the procedure outlined in 10 CFR 2.704(c) for the dis­
position of requests for the disqualification of a licensing board member, an 
Appeal Board member whose disqualification is requested by a party will be 
afforded the opportunity to rule on the request in the first instance. If the 
Board member decides to remain in the proceeding, that decision will be 
subject to Commission review pursuant to 10 CFR 2.786. 

ORDER . I ~, 

On March 13, 1980, the Joint Intervenors filed a motion with the Com-, 
mission requesting that the Commission intercede in this proceeding and 
hear the appeal on the seismic issues, supplanting the Atomic Safety and Li­
censing Appeal Panet In the alternative, Joint Iritervenors' request that Dr. 
Buck, a member of the Appeal Panel sitting in'the seismic proceeding, dis-
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qualify himself because of an alleged bias arising from his prior participa­
tion in other Appeal Board proceedings involving seismic issues. Also, as a 
final alternative, intervenors ask that Dr. Buck be given an opportunity to 
address the disqualification issue. The Joint Intervenors also filed a motion 
requesting that· the Commission stay the oral argument scheduled by the 
Appeal Panel for April 3, 1980 in order to provide the Commission suffi­
cient time to rule on its requests. 

The Commission has reviewed this matter and has decided not to inter­
cede in the seismic proceeding at this juncture. The Commission will have 
ample opportunity to review, pursuant to the procedures set forth in 10 
CFR 2.786, the important issues raised in this proceeding after the Appeal 
Board issues its decision. 

With respect to the request that Dr. Buck be disqualified from further 
participation in the seismic proceeding, the Commission is deferring action 
until Dr. Buck has been afforded the opportunity to rule on the request. 
Under 10 CFR 2.704(c) of the Commission's regulations, a challenged 
member of the Atomic Safety and Licensing Board Panel is afforded the 
opportunity to rule initially on disqualification requests. On March 6, 1980, 
the Commission issued an order in this proceeding stating that challenged 
Commissioners will also be afforded the opportunity to rule on disqualifica­
tion requests. See CLI-80-6. Consistent with this principle, the Commission 
will afford Dr. Buck an opportunity to rule on the motion. Should he decide 
to remain in the proceeding, that decision will be subject to Commission re­
view pursuant to 10 CFR 2.786. In order that this process will be completed 
prior to April 3, 1980, we direct Dr. Buck to publish a decision responding 
to Joint Intervenors' request by March 26, 1980. Because we intend to have 
this matter resolved prior to April 3, 1980, we are denying Joint Interve­
nors' request that the Appeal Board proceeding be stayed. I 

IT IS SO ORDERED. ' 

Dated at Washington, D.C., 
this 21st day of March, 1980. 

FOR THE COMMISSION 

Samuel J. Chilk 
• Secretary of the Commission 

I Section 201 of the Energy Reorganization Act, 42 U .S.C. 5841, provides that action of the 
Commission shall be determined by a "majority vote "of the members present." Commission­
ers Kennedy and Hendrie were not present at the meeting at which this Order was approved. 
Had they been present they would have voted with the majority. Accordingly, the formal vote 
of the Commission is 3-0. ' . I ' , 
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Upon intervenor's request for a hearing on an order by the Director of 
the Office of Inspection and Enforcement suspending construction at the 
Marble Hill facility, the Commission: (I) finds that intervenors do not 
possess standing to request a hearing as a matter of right; (2) concludes that 
a discretionary hearing is unwarranted under the circumstances of this case; 
and (3) requests the Director of the Office of Inspection and Enforcement 
to scrutinize the filings for additional information and to brief the Com­
mission before taking action to lift the order suspending construction. 

RULES OF PRACTICE: STANDING TO INTERVENE 

The Commission will apply judicial concepts -of stan~ing to determine 
hearing and intervention rights under Section 189a. of the Atomic Energy 
Act. 

----
RULES OF PRACTICE: STANDING TO INTERVENE 

To acquire standing to request a hearing and to intervene in an NRC 
proceeding, a petitioner must allege some injury in fact; i.e., (1) a cogniz­
able interest that might be adversely affected if the proceeding has one out­
come rather than another; and (2) an interest "arguably within the zone of 
interest" protected by a relevant statute. 

ENFORCEMENT ACTIONS: SCOPE OF PROCEEDINGS . , 

The NRC may, within reasonable limits, control the scope of its enforce­
ment proceedings for the purpose of carrying out its basic health and safety 
mandate. In this context, the scope of an enforcement proceeding may be 
restricted to whether the facts as stated in an order are true and whether the 
remedy selected is supported by those facts. . ,r (. 
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MEMORANDUM AND ORDER 

. The Sassafras Audubon Society (SAS) and the Knob and Valley Audu­
bon Society (KV AS) have requested a hearing on an order issued by the Di­
rector of the Office of Inspection and Enforcement. For reasons explained 
below, the request for hearing is denied. ' 

Background 

On August IS, 1979, the Director of the Office of Inspection and En­
forcement issued an "Order Confirming Suspension of Construction" to 
the Public Service Company of Indiana (PSI), holder of construction per­
mits for the Marble Hill Nuclear Generating Station, Units 1 and 2. Pur­
suant to Section 189a. of the Atomic Energy Act, the order provided that 
any person whose interest may be affected by the order could request a 
hearing. 

PSI, in a letter to the Director dated August 31, stated that it would 
comply with the terms of the order and did not desire a hearing. The Com­
monwealth of Kentucky, participating under 10 CFR 2.71 S(c), similarly de­
clined to request a hearing, but indicated that it would participate if a hear­
ing were held. Both SAS and KV AS requested a hearing in filings dated Sep­
tember 1 and September 4, respectively. The NRC staff filed a motion dated 
October 4 opposing the hearing requests of SAS and KV AS. SAS responded 
to this motion on October 20. 

Standing 

It is settled that the Commission will apply judicial concepts of standing 
to determine hearing and intervention rights under Section 189a. of the 
Atomic Energy Act. See, e.g., Portland General Electric Company (pebble 
Springs Nuclear Plant, Units 1 and 2), CLI-76-27, 4 NRC 610 (1976). In 
Portland General the two-prong test for standing was stated as follows: 

First, one must allege some injury that has occurred or probably will re­
sult from the action involved. Under this "injury in fact test" a mere 
academic interest in a matter, without any real impact on the person as­
serting it, will n'ot confer standing. One must, in addition allege an in­
terest "arguably within the zone of interest" protected by the statute. (4 
NRC 610, 613.) 

The Commission's Appeal Board has formulated the "injury in fact" 
criterion as "whether a cognizable interest of the, petitioner might be ad­
versely affected if the proceeding has one outcome rather than another." 
Nuclear Engineering Company (Sheffield Low-level Radioactive Waste Dis­
posal Site), ALAB-473, 7 NRC 737, 743 (1978). We need not reach the 
"zone of interests" test in this case, because petitioners have failed to show 
how their interests will be adversely affected by the Director's order to halt 
safety-related construction at Marble Hill. 
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SAS pursues a line of argument which may be phrased as follows: its in­
terests are "adversely affected" by the Director's order because it will per­
mit resumption of construction without addressing a number of matters 
alleged by SAS as potentially threatening to public health and safety. SAS 
asserts that it is entitled to a hearing as a matter of right to explore facts not 
(in its view) considered in the order as a possible basis for suspension or rev­
ocation of the licensee's construction permits. Stated concisely, SAS would 
rest its standing on alleged injury caused by actions not taken, rather than 
actions taken. 

The NRC staff filing applies the Sheffield "outcome" test to this case, 
and concludes that the only possible outcome-since the licensee has not 
challenged the Director's order-is continued suspension of construction. 
While this straightforward application of ,the test has initial appeal, it ig­
nores the possibility that, if a hearing were granted as requested 'by pe­
titioners, a possible outcome could be the imposition of further remedies, 
among them revocation of the construction permits for Marble Hill. Pe­
titioners could therefore argue that their interests would be affected by this 
choice of outcomes, since suspension implies eventual resumption of con­
struction (leading to operation) while revocation does not. 

We find, however, that the terms of the Director's Order in this case 
would not permit a hearing on further remedies. The Order states: 

In the event a hearing is requested, the issues to be considered at such a 
hearing shall be: 

(1) Whether the facts set forth in Parts II and III of this Order are 
true; 

(2) Whether this Order should be sustained. 

The scope of a hearing directed at these issues would not include considera­
tion of enforcement remedies beyond those already granted by the order. It 
is then necessary to inquire whether the NRC has authority to so limit the 
scope of proceedings in enforcement actions. 

Our reading of applicable court cases on this question leads us to con­
clude that such authority exists. In Cities of Statesville v. AEC, 441 F.2d 
962 (1969), the Court of Appeals for the District of Columbia stated: 

This court has held that when a petitioner can show that it possesses a 
substantial interest in the outcome of the proceedings, it has a right to 
intervene. However, an agency "should be accorded broad discretion in 
establishing and applying rules for ... public participation, including 
... how many are reasonably required to give the [agency] the assis­
tance it needs in vindicating the public interest." (Office ofCommunica­
tion of United Church of Christ v. FCC, 123 U.S. App. D.C. 328, 339-
340,359 F.2d 994, 1005-1006 (1966).) . 

The D.C. Circuit later quoted this language in BPlv. Atomic Energy Com-
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mission,,502 F.2d 424 (1974), another case involving intervention rights, 
and then added: 

This decision [Le., Cities oj Statesville], more clearly than Easton 
[Easton Utilities Commission v. AEC, 424 F.2d 847 (1970)], supports 
Commission authority to depart from petitioners' reading of section 
1 89(a) of the Act. Easton and Cities oj Statesville demonstrate that this 
court has not deemed section 1 89(a) to be the last word on the subject of 
intervention. Other jactors are indeed relevant to Commission control 
ojproceedings necessary to carry out the purposes ojthe Act. (502 F.2d 
at 427, emphasis added.) 

These decisions are in accord with Supreme Court pronouncements on 
agency discretion to control enforcement of regulations. In Moog Industries 
v. Federal Trade Commission, 355 U.S. 411 (1958), the Supreme Court 
stated: 

Furthermore, the Commission alone is empowered to develop that en­
forcement policy best calculated to achieve the ends contemplated by 
Congress and to allocate its available funds and personnel in such a way 
as to execute its policy efficiently and economically. (355 U.S. at 413.) 

The Supreme Court later expressly approved this holding in FTC v. Uni­
versal-Rundle Corp., 387 U.S. 244, 251 (1967). That the NRC is afforded 
similar discretion in seeking to carry out the Atomic Energy Act is clear 
from numerous judicial decisions. See, e.g., Siegel v. AEC, 400 F.2d 778, 
783 (1968). 

We therefore regard it as established that the NRC may, within rea­
sonable limits, control the scope of its enforcemen't proceedings for the pur­
pose of carrying out its basic health and safety mandate. It is reasonable to 
limit proceedings in the enforcement context to whether the facts as stated 
in an order are true and whether the remedy selected is supported by those 
facts. By the same token it is reasonable to draw the line, in specific cases, at 
whether or not further, more drastic remedies are called for. 

The reasons for this are simple. We believe that public health and safety 
is best served by concentrating inspection and enforcement resources on ac­
tual field inspections and related scientific and engineering work, as op­
posed to the conduct of legal proceedings. This consideration calls for a 
policy that encourages licensees to consent to, rather than contest, enforce­
ment actions. Such a policy would be thwarted if licensees which consented 
to enforcement actions were routinely subjected to formal proceedings pos­
sibly leading to more severe or different enforcement actions. Rather than 
consent and risk a hearing on whether more drastic relief was called for, li­
censees would, to protect their own interests, call for a hearing on each en­
forcement order to ensure' that the possibility of less severe action would 
also be considered. The end result would be a major diversion of agency re-

,., '". 
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sources from project inspections and engineering investigations to the con­
duct of hearings. In our view cases such as Moog Industries, supra, clearly 
permit an agency to adopt a policy which avoids such a result. 

Finally, the NRC already provides a separate procedure, under 10 CFR 
2.206, for any interested person to seek enforcement actions beyond those 
adopted. Furthermore, in appropriate cases enforcement orders may pro­
vide a broader scope, as has already been done in certain orders related to 
the Three Mile Island Nuclear Station. I The order in this case, however, was 
limited to the issues noted above, and as such would not grant standing to 
parties seeking additional remedies. 2 

Summarizing the above discussion, we conclude that the NRC may con­
trol "standing in its enforcement proceedings by the terms of orders grant­
ing hearing rights under Section 189a. In this case the order confers stand­
ing on parties claiming injury from the suspension of construction, but does 
not extend to parties asserting injury from failure to grant more extensive 
relief. Phrased another way, the order limits "adverse effects" to the effects 
of the suspension rather than effects related to the eventual resumption of 
construction. It follows directly that SAS and KV AS do not meet the "in­
jury in fact" test and therefore do not have standing to request a hearing as 
a matter of right on the Director's order. 

Discretionary Hearing 

It was also held in Portland General, supra, that the Commission· has 
broad discretion to provide hearings or permit interventions in cases where 
these avenues of public participation would not be available as a matter of 
right. 4 NRC 610, 614-615. We decide not to grant a discretionary hearing 
in this case for several reasons. 

First, an enforcement order has already been issued halting safety-re­
lated construction and requiring the licensee to meet a number of stringent 
conditions before construction can be resumed. Our review of the Direc­
tor's order and the petitioners' filings does not lead us to conclude that the 
Director has failed to adequately address the 'construction problems at 
Marble Hill. If petitioners are dissatisfied with the steps taken by the li­
censee to comply with the Director's order-when those steps have been 
completed to the Director's satisfaction-they may utilize the procedure of 
10 CFR 2.206 to again 3 request suspension or revocation of the construc-

I See, e.g., Order and Notice of Hearing, In the Matter of Metropolitan Edison Company 
(Three Mile Island Nuclear Station, Unit No. I), CLI-79-S, 10NRC 141 (1979). 

• Our decision on this point is consistent with a recent Final Decision by the Administrator 
of the Environmental Protection Agency: In Re Environmental Defense Fund, et al., FIFRA 
Docket Nos. 411 et al. (August 20,1979). 

, SAS previously filed a request under 10 CFR 2.206 with the Director of the Office of Nu­
clear Reactor Regulation. This request was granted insofar as the order in this case addressed 
construction issues. The Director denied other aspects of this petition. 
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tion permits. Any such request, however, would have to be based upon 
specific facts and could not rest upon general allegations that construction 
problems still exist at the site. In any event, we are for the moment satisfied 
that the Director's order will ensure compliance with our regulations, and 
that construction at Marble Hill will not resume until such compliance has 
been achieved. We are also requesting below that the Director brief the 
Commission prior to lifting the order of suspension. 4 If it appears at that 
time that further action is necessary to protect public health and safety, the 
Commission will not hesitate to order that such action be taken before con­
struction is resumed. 

Second, we cannot see any useful purpose to be served by a public hear­
ing under these circumstances. The Director's order makes very clear-and 
the licensee admits-that construction practices at the Marble Hill site have 
failed to meet applicable standards in a number of respects. The NRC staff 
is continuing its investigation of these practices and the Director and the 
Commission will review all of the steps proposed by the licensee to correct 
the deficiencies. Although SAS asserts that a hearing is necessary to develop 
"as complete a factual record as possible for the assessment of the extent 
and seriousness of constructional deficiencies at Marble Hill and the extent 
to which they have been and can be repaired and mitigated," SAS does not 
state specifically what additional facts might be uncovered by a public hear­
ing that have not been or will not be by pending investigations.' 

We conclude that the circumstances of this case do not warrant the 
granting of a discretionary hearing. 

Disposition . 

For the foregoing reasons, SAS's and KVAS's requests for hearing are 
denied. 

We request that the Director of the Office of Inspection and Enforce­
ment closely scrutinize the SAS filings in this case to determine whether or 
not they contain information not already considered in the Order Confirm­
ing Suspension of Construction and in the Director's decisions on SAS's 10 
CFR 2.206 request. This review should be completed before permission is 
granted to the licensee to resume construction at the site. Any matters raised 
by the filings not yet considered should be investigated thoroughly and 
remedied, by further enforcement action if necessary. 

• Indepen'dent of this proceeding, the Commission requested such a briefing in a memoran· 
dum to the Executive Director for Operations dated January 23..l980. 

I As SAS notes in its October 20 filing, these investigations include that of the NRC staff, 
the Senate Subcommittee on Nuclear Regulation, the Justice Department, and the American 
'Society of Mechanical Engineers. 
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It is further requested that the Director of Inspection and Enforcement 
brief the Commission prior to lifting the order suspending construction at 
Marble Hiil. In that briefing, the Director should be prepared to address the 
issues raised in the SAS statement. Following that briefing, construction 
may resume at the Director's discretion unless otherwise ordered by the 
Commission, but in any event not earlier than five days after the briefing. 

Commissioners Gilinsky and Bradford dissent from this order. I 

Dated at Washington, D.C., 
this 13th day of March, 1980 

FOR THE COMMISSION: 

Samuel J. Chilk 
Secretary of the Commission 

DISSENTING VIEWS OF COMMISSIONER BRADFORD 

I would have granted a hearing in this case. The quality assurance and 
quality control (QA-Qc) program is supposed to assure that the plant is 
built according to its design. If the QA-QC program fails, the plant be­
comes a potential threat to the public health and safety, for NRC's regula­
tory decisions assume the plant is built according to its design. A serious un­
detected flaw in the containment integrity at Three Mile Island, for ex­
ample, could have had led to a containment failure at the moment of the 28 
psig pressure spike which would have had serious consequences. NRC does 
not normally monitor nuclear power plant construction in great detail. In­
stead, NRC relies primarily on the licensee and their contractors to assure 
the QA-QC program is working. See Consumers Power Company (Midland 
Units 1 and 2) 7 AEC 7, 11 (1974). The substantial reliance the NRC places 
on the utility and the contractors is indicated by the fact that NRC has 
found it difficult to support a civil penalty sanction for QA-QC violations 
because of the general nature of construction permit and QA program re­
quirements. 

I Section 201 of the Energy Reorganization Act, 42 U.S.C. Subsection 5841 provides that 
action of the Commission shall be determined by a "majority vote of the members present." 
Had Commissioner Bradford been present at the meeting he would have voted with the min­
ority. Had Commissioner Hendrie been present, he would have voted with the majority. Ac­
cordingly, the formal vote of the Commission was 2·1 in favor of the decision. 
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Against this background, the following testimony was given at Con­
gressional hearings on Marble Hill I : 

1. Supervisory personnel of one of the contractors ordered that certain 
holes (honeycombs) in the containment be improperly covered over be­
fore inspectors could see them. 

2. Utility and contractor personnel approved patchwork which had not 
been done properly. 

3. The NRC inspectors found gross nonconformance across the board in 
the control of concrete placement at the site. 

4. The NRC inspectors concluded that serious deficiencies existed in the 
management controls of the construction at the site and that imple­
mentation of the quality assurance program was not effective. 

The Director of NRC's Division of Inspection and Enforcement has 
properly suspended safety-related construction at the site pending the li­
censee's submission of a new QA-QC program which will be judged accord­
ing to certain stated criteria. The issue is whether the inspection efforts in 
this case and the Director's judgment about the proper remedy should be 
examined in an evidentiary proceeding. Given the seriousness of the prob­
lems uncovered at the site and their possible significance to the safe opera­
tion of the plant, a hearing is potentially helpful to us as a supplement to 
our own enforcement effort. Additionally, it would allow interested citizens 
to participate in assessing and determining the risks they are being told to 
live with. If construction had proceeded smoothly and the suspension had 
been the result of a clearly isolated practice or event, the Commission might 
be justified in denying a hearing. That is anything but the case at Marble 
Hill, where events have given citizens some basis for concern about the li­
censee commitment to their safety and about the sufficiency of NRC sur­
veillance. 

I Construction Problems at Marble Hill Nuclear Facility: Nuclear Regulatory Commission 
Oversight, Hearings Before a Subcommittee of the Committee on Government Operations, 
November 27-28, 1979 at pages 43,55,56,64, and 65. 
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Ruling that the Governor of California is not entitled to appeal as of 
right on matters in which he failed to participate before the Licensing 
Board, the Appeal Board accepts the appellate brief submitted by the 
Governor only as that of an amicus curiae in support of exceptions filed by 
other litigants in the proceeding. 

RULES OF PRACTICE: APPELLATE REVIEW 

Participation by a representative of an "interested state" in a proceed­
ing before the Licensing Board under 10 CFR 2.71S(c) carries with it the 
right to appeal; however, this right does not extend to a representative of an 
"interested state" who takes no part in the hearing before the Licensing 
Board. 

Messrs. Malcolm H. Furbush and Philip A. Crane, 
Jr., San Francisco, California and Arthur C. Gehr and 
Bruce Norton, Phoenix, Arizona, for Pacific Gas and 
Electric Company, applicant. 

Messrs. J. Anthony Kline, Sacramento, California, 
and Herbert H. Brown, Washington, D.C., for the 
Governor of California, petitioner. 

Messrs. L. Dow Davis, IV, Edward G. Ketchen, an~ 
James R. Tourtellotte for the Nuclear Regulatory 
Commission staff. 
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MEMORANDUM AND ORDER 

1. This proceeding, begun in 1973, I involves an application for an oper­
ating license for the now nearly completed twin-unit Diablo Canyon Nu­
clear Power Plant. A key issue has been whether the plant is properly de­
signed to withstand potential earthquakes. The Licensing Board found the 
design satisfactory following evidentiary hearings that explored seismic is­
sues at length. LBP-79-26, 10NRC 453 (September 27,1979). 

After those hearings were over and after the Licensing Board's decision 
was rendered, Governor Edmund G. Brown, Jr., of California petitioned to 
intervene as a representative of an "interested state."2 See 10 CFR 2.715(c). 
The Board below granted the petition on November 16, 1979, cautioning 
the Governor that he must "take the proceeding as he finds it." . 

. The Governor, offering no explanation for his failure to participate when 
the seismic matters were before the Licensing Board, now seeks to challenge 
the soundness of that Board's resolution of those issues. He asks to have the 
proceeding remanded for further hearings at which his representatives 
would take part. To that end he has lodged an appellate brief with us, as­
sertedly in support of an exception filed by the Joint Intervenors (who did 
litigate the earthquake contentions). Anticipating that the applicant and the 
staff might challenge his right to appeal in the circumstances, the Governor 
"requests that, in the alternative, [his] brief be considered [as that of an] 

• • ttl amicus cUriae • ••• 
2. The Governor of California is not entitled to an appeal as of right on 

the seismic issues. An administrative hearing would be a meaningless char­
ade if those with ample opportunity to participate were allowed to stand 
idly by and then, nevertheless, demand a replay when they do not like the 
result.· The courts have explained that 

I 38 Fed. Reg. 29105. 
'The petition was filed on October 15, 1979. 
• The staff simply treats the Governor's brief as that of an amicus: the applicant argues 

(Brief of January II, 1980 at 11): "Because [Governor1 Brown (chose] not to seek participation 
until well after the seismic hearings had concluded, there is no basis upon which he can be 
granted appellate rights." . 

• "We have long adhered to the view that it is incumbent 'upon an interested person to act 
affirmatively to protect himself' in administrative proceedings, and that '(s1uch a person 
should not be entitled to sit back and wait until all interested persons who do so act have been 
heard, and then complain that he has not been properly treated.' As we have admonished, '(t1o 
permit such a person to stand aside and speculate on the outcome; if adversely affected, come 
into this court for relief; and then permit the whole matter to be reopened in his behalf, would 
create an impossible situation." Nader v.NRC, 513 F.2d 1045, 1054-55 (D.C. Cir. 1975) (cita­
tions omitted); accord, Easton Utilities Comm. v.AEC, 424 F.2d 847, 851·52 (D.C. Cir. 1970) 
(in bane) and cases there cited; Consolidated Edison Company of N. Y. (Indian Point Station, 
Unit No.2), ALAB-369, 5 NRC 129 (1977). 
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There must be an end to determinations and redeterminations. The issue 
. was crystallized and the record could have been made before the Com­
mission's action .•. 
. . . Under these circumstances to allow the appellant to allege as an er­
ror of law a situation that it took no timely steps to correct by presenting 
its evidence in full would change its position from that of an interested 
party under the statute to that of a mere vigilante.' 

The Rules of Practice do not insist that a representative of a state (or lo­
cal government) bear the full burden of an ordinary party to preserve its ap­
pellate rights. By appearing as an "interested state" under 10 CFR 2.715(c), 
it is afforded "a reasonable opportunity to participate and to introduce evi­
dence, interrogate witnesses and advise the Commission without ... taking 
a position with respect to the issue(s)." Participation before the Licensing 
Board in that capacity carries with it the right to appeal. River Bend, supra 
fn. 5, ALAB-317, 3 NRC at 176-80; Indian Point, supra fn. 4, ALAB-369, 5 
NRC at 130. But here, the Governor did not undertake even that minimum 
obligation to assist in developing the record. We see no cause to depart from 
our Indian Point holding that in these circumstances the representative of 
an "interested state" has no right to take an appeal; manifestly the asser­
tion that the decision below rests on an inadequate foundation does not pro­
vide that right. 

This ruling does not lessen the role of states and local governments in 
NRG proceedings. We recognize the Governor of California's belated asser­
tion of interest in this case and accept his brief pursuant to section 2.715(d) 
as that of an amicus curiae in support of Joint Intervenors' appeal (excep­
tion number 45). We merely hold that the "reasonable opportunity to par­
ticipate" afforded by section 2741 of the Atomic Energy Act and section 
2.715(c) of the Commission's Rules of Practice' does not permit the repre­
sentative of an interested state to enter proceedings at the appellate level as a 
matter of right where he took no part in the hearing below. 

, Colorado Radio Corp. v. FCC. 118 F.2d 24. 26-27 (D.C. Cir. 1941). Quoted in Easton 
Utilities Comm. v. AEC. supra. 424 F.2d at 851-52 (emphasis in original); accord. Gulf States 
Utilities Company (River Bend Station, Units I and 2), ALAB-317, 3 NRC 175,177 (1976). In­
deed, even those who intervene in Commission proceedings must structure their participation 
so that their contentions are timely and clearly stated. "(Aldministrative proceedings should 
not be a game or a forum to engage in unjustified obstructionism by making cryptic and ob­
scure references to matters that 'ought to be' considered and then, after failing to do more to 
bring the matter to the agency's attention, seeking to have that agency determination vacated 
on the ground that the agency failed to consider matters 'forcefully presented.' .. Vermont 
Yankee Nuclear Power Corp. v. NRDC. 435 U.S. 519, 553-54(1978). 

• 42 U.S.C. Sections 2021(1) and 10CFR 2.715(c). 
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The brief tendered by Governor Edmund G. Brown, Jr., is accepted as 
that of an amicus curiae,· insofar as it in'cludes a petition to intervene as a 
party in our consideration of the seismic issue, the petition is denied.' 

IT IS SO ORDERED. 

FOR THE APPEAL BOARD 

c. Jean Bishop 
Secretary to the Appeal Board 

7 Our acceptance of the amicus brief carries no implications about the merits of the argu· 
ments made there. 
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Upon consideration of the intervenors' appeal of the Licensing Board's 
decision granting the applicant's motion for summary disposition and au­
thorizing the issuance of an operating license amendment to permit a spent 
fuel pool modification, LBP-79-25, 10 NRC 234 (1979), the Appeal Board 
affirms. 

RULES OF PRACTICE: SUMMARY DISPOSITION 

A party opposing a motion for summary disposition may not rest upon 
mere allegations or denials; rather, its answer must set forth specific facts 
showing that there is a genuine issue of fact. 10 CFR 2.749(b). 

NEPA: CONSIDERATION OF ALTERNATIVES 

There is no requirement in NEPA to explore alternatives to a proposed 
action unless there is some basis for believing that such action might either 
have a significant environmental effect or give rise to a controversy over the 
allocation of resources. Portland General Electric Company (Trojan Nu­
clear Plant), ALAB-531, 9 NRC 263 (1979). 
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NEPA: CONSIDERATION OF ALTERNATIVES 

In order to reject a proposed action under NEPA, it must be determined 
both that (I) there is at least one environmentally superior alternative; and 
(2) the environmental superiority of that alternative is not outweighed by 
other considerations such as comparative costs. Consumers Power Com­
pany (Midland Plant, Units I and 2), ALAB-458, 7 NRC 155 (1978). 

RULES OF PRACTICE: SCHEDULING OF HEARINGS 

The Appeal Board will review a licensing board's scheduling decisions 
only upon a claim that the Licensing Board abused its discretion by setting a 
hearing schedule that deprived a party of its right to procedural due process. 
Public Service Company of Indiana (Marble Hill Nuclear Generating Sta­
tion, Units I and 2), ALAB-459, 7 NRC 179, 188 (1978). 

Mr. James N. Christman, Richmond, Virginia (with 
whom Messrs. Michael W. Maupin and James M. 
Rlnaca, Richmond, Virginia, were on the brieO for the 
applicant, Virginia Electric and Power Company. 

Mr. James B. Dougherty, Washington, D.C., for the 
intervenors, Potomac Alliance and Citizens Energy 
Forum, Inc. 

Mr. Steven C. Goldberg for the Nuclear Regulatory 
Commission staff. 

DECISION 

This proceeding involves the application of the Virginia Electric and 
Power Company for an amendment to the outstanding operating license for 
Unit I of its North Anna nuclear facility. The sought amendment would en­
able the applicant to install new, higher density storage racks in the spent 
fuel pool which is to serve the needs of both Unit land the adjacent Unit 2.1 
This in turn would in'crease the total storage capacity of the pool from 400 
to 966 spent fuel assemblies. 

On August 6, 1979, the Licensing Board granted the applicant's motion 
for summary disposition of all issues in its favor and, accordingly, author­
ized the issuance of the license amendment. The Board's reasons for doing 
so were subsequently set forth in an order entered on August 24, 1979 and 
supplemented the following day. LBP-79-25, 10 NRC 234. 

Dissatisfied with that result, the Intervenors, Potomac Alliance and Cit­
izens Energy Forum, Inc., have appealed. Upon full consideration of the 
various assignments of error underlying the app'eal, we affirm. 

I Unit 2 has not as yet been licensed for operation. 
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I 

The motion for summary disposition (as later supplemented) was ad­
dressed to each .of those eight contentions advanced by the . intervenors 
which the Licensing Board entertained. In support of the motion, the appli­
cant supplied the Licensing Board with (1) a statement of the material facts 
as to which there assertedly was no genuine issue to be heard; (2) a 61-page 
"summary" of the proposed pool modification (which had been previously 
submitted to the NRC staff in May 1978 in conjunction with the license 
amendment application); and (3) two affidavits. One of the affiants, the en­
gineer responsible for the design and installation of the new racks, averred 
that he was familiar with the content of the summary and that it was "true 
and correct to the best of [his] knowledge and belief. "1 

By virtue of 10 CFR 2.749(a), the Intervenors were obliged to respond to 
the motion with, inter alia, "a separate, short and concise statement of the 
material facts as to which it is contended that there exists a genuine issue to 
be heard." That Rule goes on to provide that the material facts asserted by 
the movant will be deemed to be admitted unless the opposing part contro­
verts them. Ibid. Further, if the motion is properly supported, the opposi­
tion may not rest upon "mere allegations or denials"; rather, the answer 
"must set forth specific facts showing that there is a genuine issue of fact." 
10 CFR 2.749(b).J 

It is with these requirements in mind that we now turn to the Inter­
venors' insistence before us that, with respect to three of their eight conten­
tions, a genuine issue of material fact was shown by them to exist.' We con­
sider the contentions seriatim. 

, Affidavit ofH. Stephen McKay, dated May II, 1979, at pp. 1-2. 
, If, on the other hand, the movant's papers are insufficient to establish the absence of a 

genuine issue of material fact, the grant of summary disposition is foreclosed without regard to 
the content of the answer. Cleveland Electric Illuminating Company (Perry Nuclear Power 
Plant, Units I and2), ALAB-443, 6 NRC 741,752-54 (1977). 

• The Intervenors do not specifically appeal from the grant of summary disposition on their 
remaining five contentions. But they do complain of the asserted failure of the Licensing Board 
to explicate in enough detail the factual and legal bases for its conclusions and appear to call 
for a reversal of the entire decision on that ground. Although we can agree that the Board 
could have confronted the facts and illumed its reasoning more comprehensively than it did, 
the remedy suggested by the Intervenors nevertheless is inappropriate. We are not here con­
fronted with an appeal from an initial decision rendered following a full evidentiary hearing at 
which connicting testimony was adduced (thus requiring the trier of fact to make choices). In­
stead, the question at hand is whether the applicant was entitled as a matter of law to summary 
disposition by reason of the want of any genuine issues of material fact. Although a fuller de­
velopment below of the Board's thinking on that question might have been helpful to us, it is 
not essential to our disposition of the appeal. 

We do not mean to suggest, of course, that licensing boards are any less duty-bound to ex­
plain fully their rulings on disputed points of law than they are their resolution of controversies 
of fact generated by divergent testimony in an evidentiary hearing. To the contrary, every de­

(Footnote continued on next paRe) 
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A. The Intervenors contended below that neither the Applicant nor the 
Staff had adequately explored alternatives to the proposed spent fuel pool 
modification. as assertedly required by the National Environmental Policy 
Act. Specifically. they maintained that the following alternatives should 
have received more serious consideration: (1) the construction of an addi­
tional spent fuel pool onsite; (2) the physical expansion of the existing pool; 
and (3) the completion of the pool for North Anna Units 3 and 4 and its use 
to store spent fuel from Units 1 and 2. 

In its statement of purportedly undisputed facts (buttressed by Section 4 
of the summary of proposed modifications). the applicant addressed these 
suggested alternatives and indicated why each had been rejected in favor of 
the installation of higher density racks in the existing pool: 

(1) It would require between four and six years to design. license. and 
construct a second pool for Units 1 and 2; moreover. the expense would be 
in the neighborhood of $25.000.000 (in contrast. the proposed modification 
of the existing pool would involve an estimated total cost of $2.700.000).' 

(2) The existing pool is surrounded by structures necessary to facility 
operation-including the containments for Units 1 and 2. the auxiliary 
building. the decontamination building. the waste gas decay tanks. and the 
primary water storage tanks. In order to expand the boundaries of the pool. 
at least some of those structures would have to be moved. This would in­
volve the expenditure of even more time. effort and mony than would be re­
quired to build an additional pool for those units. Further. while the expan­
sion was being accomplished. no spent fuel could reside in the pool and the 
facility would have to be shut down. 6 

(3) Units 3 and 4 are targeted for completion in "the mid to late 
J 980's. tt For a variety of assigned reasons. it would be difficult to accelerate 
the construction of the fuel building (which will house the pool for those 
units). Yet. the additional spent fuel storage capacity for Units 1 and 2 will 
be needed no later than 1983 (when. as unmodified. the existing pool could 
no longer accommodate additional spent fuel discharged during refueling).7 

In support of its endorsement of the motion for summary disposition. 
the staff submitted the affidavit of the NRC environmental project manager 
for the North Anna facility. This affiant essentially concurred in the bases 
assigned by the applicant for not pursuing any of the Intervenors' proferred 
alternatives. Additionally. he recorded his belief that none of those alterna-

(Footnote continued from previous page) 

termination of a board on a matter crucial to the ultimate disposition of the proceeding before 
it should be sufficiently developed to enable the parties (and reviewing tribunals) to apprehend 
the essential ingredients of that determination. 

• Statement, pp. 27-28; Summary, pp. 7,9. 
• Statement, pp. 28-29; Summary, p. 10. 
1 Statement, pp. 29-30; Summary, p. lOA. 
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tives would be environmentally preferable to the Applicant's proposal; in­
deed, in his judgment the second alternative (i.e., the physical expansion of 
the existing pool) would entail greater environmental effects.' 

Appended to the intervenors' initial answer in opposition to the motion 
was a document labelled "statement of material facts as to which there is a 
genuine issue to be heard." In actuality, however, the statement set forth no 
facts at all bearing upon the consideration of alternatives. Rather, it was 
confined to an enumeration of those paragraphs in the applicant's state-
ment with which the Intervenors disagreed. . 

Subsequently, along with their third answer to the motion, the interve­
nors put before the Board below the affidavit of an "economic consultant 
in the fields of research methodology and data analysis, housing and com­
munity development, and energy."9 The thrust of the affidavit was that 
neither the Applicant nor the Staff had provided an adequate "factual and 
analytical basis on which to determine whether [the applicant's proposal] is 
economically more advantageous" than the Intervenors' suggested alterna­
tives. 'o For this reason, the affiant found himself unable, without the avail­
ability of further documentation, to express a professional opinion on the 
economic justification for rejecting the alternatives. With respect to the 
third alternative, he also averred that insufficient information existed to 
evaluate the Applicant's insistence that the pool for Units 3 and 4 could not 
be completed in sufficient time to accommodate the storage needs of the 
other two units. 

1. As is seen from the foregoing, the Intervenors asserted no facts which 
might bring into genuine question the Applicant's assertion that each of the 
three proposed alternatives was unacceptable by reason of both cost and 
timing. Rather, they confined themselves to a general denial of the asser­
tion, coupled with an insistence on the part of their economic consultant 
that more information was needed. In short. what the intervenors in effect 
put forth was a disclaimer of their ability to ascertain whether a genuine is­
sue of material fact existed with respect to the feasibility of their alterna­
tives. 

In the particular circumstances of this case, we are unpersuaded that the 
disclaimer stood as a bar to the acceptance of the Applicant's representa­
tions in its statement of material facts. To begin with, on the face of things a 
great deal more time and expense would appear to be involved in the con­
struction of an additional spent fuel pool than in the installation of new 
racks in an existing pool. But if the Intervenors harbored residual dOl;lbt 
about it, they certainly had ample opportunity to seek more infoqnation be­
fore filing their third response to the Applicant's motion. 

• Affidavit of Paul H. Leech on Alternatives Contention, dated June 4, 1979. 
, Affidavit of Or. Phillip M. Weitzman. dated July 23,1979. 
10 [d., at p. 2. 
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Insofar as the second alternative is concerned, inspection of Figure 1.2-2 
in the Final Safety Analysis Report for Units 1 and 2 would have confirmed 
the fact that the existing pool could not be physically expanded without first 
undertaking to move other structures, such as the containments and the 
auxiliary and decontamination buildings. Here, too, we would think there 
to be not much room for serious question that this would be a considerably 
more expensive and time-consuming project than reracking the existing 
pool. Once again, however, if the Intervenors' consultant nonetheless was 
uncertain on the matter, the Applicant could have been asked to provide ad­
ditional details. 

Finally, confronted with the modification project engineer's sworn en­
dorsement of the Applicant's representation to the Staff that the Units 3 
and 4 pool could not be completed in time, it was not enough for the Inter­
venors simply to deny its truth. (On this score, the economic consultant dis­
closed no credentials which might have qualified him to pass an expertjudg­
ment on the reasons assigned by the Applicant in support of that representa­
tion.) 

2. There is, however, a still more compelling reason why the Licensing 
Board correctly declined to order a hearing to explore further the Interve­
nors' suggested alternatives. This reason has its foundation in two prior de­
cisions of this Board: Consumers Power Company (Midland Plant, Units 1 
and 2), ALAB-4S8, 7 NRC 155 (1978); and Portland General Electric. Com­
pany(Trojan Nuclear Plant), ALAB-531, 9 NRC 263 (1979) . 

. In Midland, we were concerned with, inter alia, the question whether 
there need be a consideration of suggested alternatives which were said to be 
economically (but not environmentally) superior to the construction and 
operation of the proposed nuclear facility. Our answer was in the negative: 

In the Atomic Energy Act, Congress did not make this agency responsi­
ble for assessing whether a proposed nuclear plant would be the most fi­
nancially advantageous way for a utility to satisfy its customers' need 
for power. Such matters remained the province of the utility and its su­
pervising State regulatory commission. Antitrust issues to one side, our 
involvement in financial matters was limited to determining whether, if 
we license the plant, the company will be able to build and then to oper­
ate it without compromising safety because of pressing financial needs. 
The passage of the National Environmental Policy Act increased our 
concern with the economics of nuclear power plants, but only in a limit­

.cd way. That Act requires us to consider whether there are environmen­
tally preferable alternatives to the proposal before us. If there are, we 
must take the steps we can to see that they are implemented if that can be 
accomplished at a reasonable cost; i.e., one not out of proportion to the 
environmental advantages to be gained. But if there are no preferable 
environmental alternatives, such cost-benefit balancing does not take 
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place. Manifestly, nothing in NEPA calls upon us to sift through envi­
ronmentally inferior alternatives to find a cheaper (but dirtier) way of . 
handling the matter at hand. In the scheme of things, we leave such mat­
ters to the business judgment of the utility companies and to the wisdom 
of the State regulatory agencies responsible for scrutinizing the purely 
economic aspects of proposals to build new generating facilities. In 
short, as far as NEPA is concerned, cost is important only to the extent 
it results in an environmentally superior alternative. If the 'cure' is 
worse than the disease, that it is cheap is hardly impressive. 

7 NRC at 162-63 (footnotes omitted). 

Midland was written largely in the context of the requirement in Section 
\o2(2)(C) of NEPA, 42 U.S.C. 4332(2)(C), that alternatives be fully ex­
plored in an environmental impact statement whenever an agency contem­
plates a "major federal action significantly affecting the quality of the 
human environment." II In the later Trojan decision, we were called upon to 
determine the applicability of Section 102(2)(E) of that Act, 42 U.S.C. 
4332(2)(E), to a proposal (such as the cine at bar) to install new racks in a 
spent fuel pool. That Section, which is not expressly limited to "major fed­
eral actions,"12 requires the agency to "study, develop, and describe appro­
priate alternatives to recommended courses of action in any proposal which 
involves unresolved conflicts concerning alternative uses of available re­
sources." Finding that the record established without contradiction that the 
installation and use of new racks in the Trojan pool would have negligible 
environmental impact and, additionally, would not present unresolved con­
flicts over the commitment of available resources, we held that this mandate 
did not come into play. As we saw it, 

there is no obligation to search out possible alternatives to a course 
which itself will not either harm the environment or bring into serious 
question the manner in which this country's resources are being expend­
ed. 

9 NRCat 266. 

As applied to this case, these decisions teach that there was no necessity 
to explore further the Intervenors' suggested alternatives unless there was 
some basis for believing that the proposed modification might either have a 

II The licensing of the construction of a nuclear power plant indisputably is such an action. 
" See Hanly v. Kleindienst (Hanly Ill. 471 F.2d 823. 834·835 (2d Cir. 19721. cert. denied 

412 U.S. 908 (1973); see also Trinity Episcopal School Corp. v. Romney. 523 F.2d 88. 92·93 
(2d Cir. 19751; on remand. Trinity Episcopal School Corp. V. Harris. 445 F. Supp. 204 
(S.D.N.Y. 19781. rev'd and remanded sub. nom. Karlen V. Harris, 590 F .2d 39 (2d Cir. 1978). 
rev'd sub. nom. Strycker's Bay Neighborhood Council. Inc. v. Karlen. _ U.S. _, 62 
L.Ed.2d 433 (January 7. 1980). 
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significant environmental effect or give rise to a controversy over the al1oca­
tion of resources. Moreover, in order to reject the Applicant's proposal, it 
would have to be determined both that (1) at least one of the alternatives 
was environmental1y superior; and (2) that environmental superiority was 
not outweighed by other considerations such as comparative costs. 

Examination of the record before the Licensing Board discloses that the 
Intervenors did not establish the existence of any genuine issue of fact with 
regard to either one of the preconditions for the exploration of their sug­
gested alternatives. In its motion for summary disposition (at pp. 5-6, 8-9, 
11-12, 18-20), the Applicant called attention to the conclusions of the Staff 
in its Environmental Impact Appraisal (EIA) that the operation of the pool 
with its expanded storage capacity would have negligible incremental im­
pact upon the environment.13 In responding to the motion, the Intervenors 
offered nothing which might have brought into legitimate question the cor­
rectness of those conclusions. Insofar as the other precondition is con­
cerned, the' intervenors have never endeavored to explain why the installa­
tion of new racks in a spent fuel pool might engender a conflict concerning 
alternative uses of available resources. And it is just as difficult now as it 
was a year ago (when Trojan was decided) to fathom how such a conflict 
might arise." -

In view of these considerations, there is no occasion to proceed to ex­
plore in depth whether, in any event; intervenors had met their additional 
burden of showing there to be a triable issue on the Applicant's further as­
sertion IS (later supported by the affidavit of the NRC environmental proj-' 
eCl manager for North Anna) 16 that none of the suggested alternatives was 
environmentally superior to the proposed modification. On that score, we 
content ourselves with noting obvious: (1) if the Applicant's proposal will 
have minimal incremental environmental effects, it is scarcely likely that 
any alternative to it would be materially advantageous; and (2) such courses 
of action as building a new pool or moving existing structures to accommo-

" See EIA, pp. 5-12, 22-23, 26-28. This document had been routinely submitted to the Li­
censing Board by staff counsel on April 10, 1979. In an affidavit executed on June 4, 1979, ap­
pended to the stafrs June 5 response to the motion for summary disposition, the North Anna 
environmental project manager (Paul H. Leech) stated that the EIA had been prepared under 
his direction and that its content was "true and correct to the best of (his) knowledge." 

,. Among other things, the EIA renects (at p. 24) that this proposed pool modification 
would require some engineering talent, approximately 5,000 hours of labor and 322,000 Ibs. 
(\61 tons) of stainless steel. According to the EIA, that quantity of steel represents less than 
0.0001 percent of the lolal amount of stainless sleel used annually in the United States. 

" Motion for summary disposition, pp. 21-22. 
" See p. 454-455, supra. 
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date the physical enlargement of the present pool might well be more dis­
ruptive to the environment.' 7 

B. We next consider the Intervenors' contention below which related to the 
service water cooling system for Units 1 and 2. That system was the focal 
point of our recent decision concerning the settlement of the ground be­
neath the facility's service water pumphouse. ALAB-578, 11 NRC 189 (Feb­
ruary 11,1980). Among its other functions, the system provides cooling wa­
ter for the heat exchangers which are a part of the component cooling sys­
tem. In turn, the latter system supplies water for, among other things, the 
spent fuel pool cooling system. In essence, the Intervenors asserted that, if 
the proposed modification to the spent fuel pool were made, the service wa· 
ter cooling system would prove inadequate to enable the component cooling 
system to perform its functions with respect to the pool. 

This claim was founded entirely upon an April 4, 1979·report submitted 
by the Applicant to the Commission." That report suggested that, under 
certain postulated accident conditions, the temperature of the water in the 
service water cooling system might reach 11O oP, producing water tempera­
tures in the component and spent fuel pool cooling systems of approximate-
ly 113 of and 177 of, respectively. . 

In pointing to these analytic results, the Intervenors did not indicate 
what they thought to be the potential safety significance of a 177 of temper­
ature level in the pool; i.e., whether they were concerned that the pool water 
might boil away (leaving the spent fuel elements uncooled) or that the struc­
tural integrity of the pool might be affected by heat-induced stresses.' 9 

From their third answer to the motion for summary disposition (at p. 10),.it 
is inferable that their reliance on the April 4 report stemmed from the dis­
closure in the Final Safety Analysis Report for Units 1 and 2 (at p. 9.1-5) 
that the spent fuel pool cooling system was designed to maintain the water 

" We need not pause long over the Intervenors' assertion at argument (App. Tr. 25-26) that 
the portion of our Trojan decision discussed above is inconsistent with Minnesota v. NRC, 602 
F .2d 412 (D.C. Cir. 1979). The latter decision dealt exclusively with the issue of the need for a 
formal Commission finding regarding the likelihood that the spent fuel pools there involved 
would become permanent repositories for nuclear wastes. See p. 464. infra. Nothing said by 
the court on that issue has any conceivable bearing upon the question of when alternatives to a 
proposed pool modification must be explored. . 

\I Licensee Event Report No. 79-044/0IT-O, attached to the Intervenors' May9, 1979 mo­
. tion to amend their petitions to intervene. 

" In connection with a different contention, dealing with the effects of long-term exposure 
to heat and radiation, the Intervenors did raise a question regarding the maintenance of the in­
tegrity of the pool and its contents. See pp.461-463, infra. 
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temperature in the spent fuel pool at no more than 170°F.20 Although that 
system is equipped with two heat exchangers (coolers) and two pumps, it 
was assumed for design purposes that only one of each would be in opera­
tion~ It was further assumed that the water temperature in the component 
cooling system would not exceed 105 of. . 

The question thus is whether, in the documentation supporting its mo­
tion for summary disposition, the Applicant sufficiently established that the 
potential increase of the pool water temperature to a level above the 170°F 
design criterion would not pose a safety problem. In this connection, it ap­
pears from the applicant's summary of the proposed modifications (at pp. 
47-52, attested to by the modification project engineer)21 that a further 
analysis of the operation of the spent fuel pool system had been conducted 
(I) seemingly in light of the April 4,1979 report; and (2) taking into account 
the proposed enlargement of fuel storage capacity. That new analysis re­
vealed that, so long as one pump and both heat exchangers were in use, the 
pool temperature would consistently remain below 170°F. Should there be a 
failure of both a pump and a heat exchanger, the 170°F level might be ex­
ceeded for the four to five day period of maximum decay heat 10ad. 22 But 
even during that period, boiling would be prevented and the water tempera­
ture would remain below 177.5°F. The significance of that value is that, as­
suming a pool water temperature of 177.5 of, the spent fuel pool with its in­
creased storage-capacity would remain structurally sound even if subjected 
to the added stress of a design basis earthquake. n 

In further support of the Applicant's motion for summary disposition, 
the Staff submitted the affidavit of a reactor engineer whose responsibilities 
included the review of spent fuel pool cooling systems. That affiant had 
studied the Applicant's analyses and expressly approved the conclusion 
that, with one pump and two heat exchangers. the FSAR criterion would be 
maintained. In addition, he had determined that "[s]hould only one [heat 
exchanger] be available during [the] peak heat load period, the resulting 
pool water temperatures .. : are only slightly above the previously estab-

.. This inference is supported by the reference to that FSAR water temperature criterion at 
p. 2 of the Citizens Energy Forum's statement of material facts (filed with that intervenor's 
first answer to the motion for summary disposition). The reference was in connection with a 
different contention which has not been brought to us. . 

2' See p. 4S3, supra. 
" The analysis assumed, inter alia, a recent full-core. discharge from either Unit I or 2 

coupled with a loss-of-coolant accident in either Unit 3 or 4. The pool would experience its 
maximum heat load immediately upon receiving the spentJuel. As the fission products in the 
spent fuel decayed, the heat load would decrease. 

JI Final Report for Structural Analysis of the spent fuel pool for Units I and 2, pp. 3-7 (at­
tached to the Applicant's answers to Potomac Alliance's interrogatories, dated June 20, 1979). 
The north wall reinforcement referred to in that report and depicted at p. 28 of the summary of 
proposed modific'ations had been installed as of May 6, 1977. See Amendment No. 62 to 
FSAR, Fig. 1.2-17. • 
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lished limits and will [neither] result in unacceptable operating conditions 
nor ... adversely affect the health and safety of the public."24 

As above noted, in advancing their service water cooling system conten­
tion, the Invervenors had relied completely on the Applicant's April 4, 1979 
report. They had insisted that the information contained therein demon­
strated the existence of a serious problem respecting the adequacy of that 
system and that '~[t]he proposed amendment should not be granted absent 
adequate investigation of this problem."lS Upon being confronted with the 
Applicant and Staff affidavits setting forth the results of the post-April 4 
analysis, however, the Intervenors made no effort to demonstrate that a 
genuine issue of material fact still existed. More specifically, at no juncture 
did they point to anything which might cast doubt upon the Applicant's 
thesis that, even should the postulated accident conditions occur, the facil-

. ity's cooling system would remain capable of maintaining the pool water 
temperature at a level which posed no threat to the public health and safety. 
In these circumstances, there was nothing to be heard. 26 

C. Finally, the Intervenors contended that, over a period of time, the heat 
and radiation which allegedly would be brought about by the storage of ad­
ditional fuel in the pool would affect the integrity of the pool and its con­
tents. Specific reference was made to the stainless steel storage racks and 
pool liner, as well as to the zircaloy fuel cladding. According to the interve­
nors, the applicant had not adequately assessed the possibility that the in­
cremental heat and radiation would cause corrosion and stress problems 
with regard to those materials. 

In support of its motion for summary disposition on that contention, 
the applicant supplied, inter alia, the affidavit of a materials engineer expe-

.. Affidavit of Jared S. Wermiel on Service Water Cooling System Contention, dated June 
28, 1979, at p. 2. The reason for the plural reference to "temperatures" and "limits" is ex· 
plained in fn. 26, infra. . 

" Motion to Amend Petition for Leave to Intervene, at p. 4 (May 9, 1979). 
" We have limited our discussion to the possible effects of the so-called "abnormal" case, 

which assumes (among other things) ihatthe spent fuel pool contains a full core of nuclear fuel 
freshly discharged from either Unit 1 or 2. See fn. 22, supra. The FSAR also contains a design 
criterion of 140°F for the "normal" case, which assumes that only one-third core of nuclear 
fuel from either Unit 1 or 2 has just been discharged into the pool. See, e.g., io NRC at 246. 
The Applicant's most recent temperature analysis considered both the "normal" and the "ab­
normal" case under the postulated accident conditions (i. e., a loss-of-coolant accident in either 
Unit 3 or 4 coupled with the simultaneous failure of both a pump and a heat exchanger). It dis­
closed that. in the "normal" case. the pool temperature might reach 148°F for a short interval 
during the period of maximum decay heat load. Because we have found no unacceptable safety 
consequences as a result of a short-term pool temperature of 177°F. it obviously follows that 
the lower short-term temperature of 148°F would likewise have no such consequences. In this 
regard, the Staff's affiant considered both situations in reaching his cohclusions. 

" Affidavit of Robert W. Calder. dated May II, 1979. at p. I. 
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rienced in metallurgy. He stated his belief that "storing 966 instead of 400 
spent fuel assemblies in the North Anna 1 and 2 spent fuel pool [would not] 
materially increase the corrosion of the fuel cladding, the spent fuel storage 
racks, or the pool liner. "Z? As he pointed out, the amount of additional ra­
'diation to which the stainless steel and zircaloy would be exposed in the 
spent fuel pool was "insignificant" compared to the levels the same types of 
material would be exposed to in the reactor core during plant operation. ZI 

He went on to explain that the stainless steel and zircaloy (a zirconium al­
loy) materials were chosen because 'of their "low susceptability to corrosive 
attack in a nuclear environment" (that is, exposure to high temperature and 
pressure in the presence of water and radiation). Because the FSAR design 
criteria for the pool water temperature would be rarely, if ever, exceeded 
(and,then only for short periods},Z9 the affiant did noHhink that the addi­
tional heat would materially increase either corrosion or stress of the fuel 
cladding, storage racks or pool liner . 

According to the Applicant's summary of the proposed modifications 
(at pp. 11, 14-15, 17-19), attested to by the project engineer (see p. 453 su­
pra},the existing purification system for the spent fuel pool was designed to 
maintain pool water clarity and to keep radiation levels within acceptable 
limits.30 That system removes both radioactive and nonradioactive particu­
lates from the pool water through the use of filters and demineridizers. The 
project engineer averred that the system would be adequate to extract any 
incremental impurities which might result from the proposed modification. 

For its part, the staff submitted the joint affidavit of three engineers 
whose combined areas of expertise included nuclear power plant systems 
analysis, materials science'and metallurgy.3. Those affiants stated that they 
concurred with the applicant's statement of material facts regarding the 
adequacy of the spent fuel purification system and the expected perfor­
mance of the materials used. n They also set forth in considerable detail the 
technical bases for their assumptions and conClusions. In essence, they 
averred that (I) the incremental heat and radiation would have little, ifany, 
stress effect on the fuel cladding, storage racks, or pool liner and would not 
give rise to additiorial safety concerns;3J and (2) the existing purification sys-

.. In addition to the zircaloy-c1ad fuel, the core houses stainless steel-clad control rods. 
FSAR, Table 4.3-1 at p. 4.3-42. 

" See p. 460 supra • 
.. See Section 9.1.3.1 of the FSAR, dealing with the spent fuel pool purification system. See 

also Chapter 12 (addressed to radiation protection), especially p: 12.1-S. 
II Affidavit of George B. Georgiev, M.D. Houston and Jared S. Wermiel on Materials In-

tegrity and Corrosion, dated June I, 1979. ' 
.. The statement of material facts (at pp. 14-16,21-23) reflected the content of the summary 

of the proposed mOdifications and of the affidavit of the project engineer. 
J) [d. at pp. 2-6. 
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tern would be adequate to remove the negligible amount of corrosion prod- . 
ucts which would be added to the pool as a consequence of the increased 
storage capability." Further, they alluded to the fact that, should it prove 
necessary, the filters and demineralizer resin beds could be replaced at more 
frequent intervals to accommodate an increase in corrosion products. 3S , 

In their answers to the motion for summary disposition, the Invervenors 
did not endeavor to counter directly the averments of the Applicant and 
Staff experts. Nor did they present anything else to the Licensing Board 
which should have been taken as putting those averments into genuine dis­
pute. For example, at page 8 of their third answer (filed on July 23, 1979) 
the Intervenors appeared to claim that the pool water temperature would 
exceed an American Concrete Institute upper limit of 150°F (or concrete. 
structures containing fluids. What they failed to note, however, is that that 
standard is in terms applicable only to long periods of normal operation.36 

For "accident or any other short-term period," the prescribed temperature 
limitation is 350°F. J7 As we have seen (fn. 22, supra), these limits will be ob­
served by the modified North Anna pool. The Intervenors additionally 
maintained (at p. IS of their May 30,1979 response to the stafrs interroga­
tories) that there have been U[n]umerous malfunctions in spent fuel facil­
ities." But, assuming that to be so, this bare assertion is scarcely enough to 
undergird their contention that the integrity of the materials in the North 
Anna pool might be threatened by incremental heat or radiation. Finally, in 
insisting that "[c]orrosion effects that might occur after longer storage peri­
ods need to be examined in much greater detail,"" the Intervenors did not 
indicate what they deemn to be such periods. In any event, the Intervenors 
provided no basis for believing that, during the period of licensed pool op­
eration, there might be a problem in that regard. 

II 
The Intervenors also complain of the Licensing Board's refusal to allow 

them to amend their petition to raise issues concerning the long-term man-

.. [d. at pp. 6·9. 
JI 1d. at p. 9. 
,. See American Concrete Institute, 1978 Supplement to Code Requirements/or Nuclear 

Safety Related Concrete Structures (AC[ 349-76) and Commentary on Code Requirements/or 
Nuclear Safety Related Concrete Structures (ACI349· 76), Appendix A at p. 12. 

" [bid. 
II Intervenors' first answer to the !lIotion for summary disposition (filed on June S, 1979 by 

Citizens Energy Forum), at p. 4. 



agement and ultimate disposition of the spent fuel in the North Anna 
pool.l9 Relying on Minnesota v. NRC, fn. 17 supra, they assert that "a fac­
tual determination of the length of time for which the pool will be used is a 
necessary prerequisite to a valid NEPA analysis" of the pool modifica­
tion.oo In their brief, they seemed to suggest that it was the Licensing 
Board's responsibility to make that determination.ol At oral argument, 
however, we were told that the responsibility rested instead with the Com­
mission and that, pending its assessment of the likelihood that spent fuel 
pools might become long-term repositories for nuclear waste, no'pool modi­
fications to increase storage capacity could be authorized. 02 

In Minnesota, the District of Columbia Circuit did remand the Prairie 
.Island and Vermont Yankee spent fuel pool modification proceedings to the 
Commission for a determination of . 

whether there is reasonable assurance that an off-site storage solution 
will be available by the years 2007-09, the expiration of the plants' op­
erating licenses, and if not, whether there is reasonable assurance that 
the fuel can be stored safely at the sites beyond those dates. OJ 

The court made. it clear, however, that it was not either vacating or staying 
the challenged operating lice~se amendments designed to effect the expan­
sion of the capacity of the Prairie Island and Vermont Yankee pools.oO Be­
yond that, it neither explicitly held nor intimated that all other spent fuel 
pool modifications were to be held in abeyance to await the outcome of the 
Commission's findings. 

The Intervenors concede as much. But they insist that, absent an af­
firmative declaration on the part of the court of appeals that other spent 
fuel pool modifications might go forward in the interim, the inference must 
be drawn that the intent was to forbid them. Stated otherwise, the Inter-

.. See Intervenors' June IS. 1979 motion to amend petition to intervene. When it granted 
summary disposition on August 6. 1979. the Board announced that it was denying the motion 
to amend. Its reasons for so doing were set forth in an unpublished order entered on August 
17.1979 . 

•• Brief. p. 2S . 
• , Id. at pp. 22-23. 
'J App. Tr. 7-8. 83 . 
• , 602F.2dat418 . 
.. Ibid. Those amendments had been issued shortly after the Licensing Board had author­

ized them in LBP-77-SI. 6 NRC 26S (1977) (Prairie Island) and LBP-77-S4. 6 NRC 436 (1977) 
(Vermont Yankee). This was because no stay was sought or granted pending appellate review. 
Our affirmance of the two decisions (ALAB-4SS. 7 NRC 41 (1978» was followed by a petition 
for Commission review. When that petition was denied. ALAB-4SS became the final NRC ac­
tion in the matter. The Minnesota decision was rendered on a petition for judicial review of 
ALAB-4SS. 
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venors would have it that the court's purpose was to allow only the Prairie 
Island and Vermont Yankee pool modifications .to precede the further 
.Commission assessment which it had directed. 

This reasoning does not commend itself to us. To the contrary, we think 
precisely the opposite inference is to be drawn from the court's silence on 
the matter of whether the Commission must complete its assigned task prior 
to authorizing additional spent fuel pool modifications. More specifically, 
it seems manifest that, had the court thought there to be reason to differen­
tiate in this regard.between the cases before it and all other spent fuel pool 
modification proceedings, it would have said so expressly . 

. Be that as it may, the Commission itself has now addressed this very 
point. A~'authorized by the District of Columbia Circuit,·' the Commission 
decided to consider the waste management question in a generic rulemaking 
proceeding (rather than simply in the Prairie Island and Vermont Yankee 
adjudicatory proceedings).·6 Threafter, it decreed that, in accordance with 
its interpretation of Minnesota, "licensing practices need not be altered dur­
ing this proceeding."" All possible doubt respecting the meaning and effect 
of that statement was recently interred. This January, the Commission de­
nied the petition of an intervenor in another pending spent fuel pool modifi­
cation proceeding for reconsideration of its decision that such proceedings 
"could continue during the waste confidence rulemaking subject, however, 
to retroactive application of whatever determinations are reached in the 
rulemaking."·· In taking this action, it directly confronted and rejected that 
invervenor's argument that, by reason of the Minnesota decision, all indi­
vidual spent fuel pool modification proceedings "must be suspended until 
the rulemaking is completed." In the Commission's view, this position was 
based upon a "misreading" of that decision. 49 

In short, even had we viewed the matter differently, our obligation to 
follow Commission precedent would preclude acceptance of the Inter­
venors' insistence that the Licensing Board was compelled to withhold its 
authorization of the pool modification here involved until the generic rule­
making proceeding is completed . 

.. 602F.2dat419 . 
•• See 44 Fed. Reg. 45362 (August 2. 1979) . 
., See 44 Fed. Reg. 61372. 61373 (October 25.1979) . 
• , See January 2. 1980 letter from the Secretary of the Commission to Karin P. Sheldon in 

connection with Consumers Power Company (Big Rock Point Nuclear Plant). Docket No. SO-
155 SP. The letter was transmitted to us by staff counsel on January 9. 1980 and is included in 
the docket for the proceeding at bar • 

• f Id. at p. I. 
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III 

What remains is the Intervenors' complaint (Brief, P. 32) that they were 
not given enough time "to conduct adequate discovery or otherwise present 
an adequate defense to [the applicant's] motion." 

1. The facts essential to an evaluation of this assertion are as follows: 
On April 21, 1979. the Licensing Board formally granted the Inter­

venors' petitions for leave to intervene '0 and, pursuant to a previously 
reached agreement among the parties, accepted seven of their contentions." 
Thereafter, on May 4, the Board issued a notice to the effect that the evi­
dentiary hearing would begin on June 26. The Applicant filed its motion for 
summary disposition on May 11 in order to comply with the time require-
ment on 1 0 CFR 2. 749(a). H ." 

On May IS, 1979, the staff moved for a postponement of the com­
mencement of the hearing to the week of July 9. Three days later, the Inter­
venors made a similar request seeking a postponement to a date not earlier 
than July 24. The Applicant opposed both motions because it hoped to be 
able to install the new racks before the September refueling of North Anna 
Unit 1 required it to store any spent fuel in the pool; it went on to request 
that, if rescheduled, the hearing start no later than July 9." Upon consid­
eration of the motions, the Board issued an order on June 6 in which it put 
off the hearing until July 9. 

The Intervenors first answered the Applicant's motion for summary dis­
position on June 5, 1979, arguing that the motion was premature because of 
their outstanding discovery requests. Deeming that answer insufficient, on 
June 18 the Licensing Board granted summary disposition on six of the In­
tervenors' contentions, noting that its reasoning, as well as its evaluation of 
the remaining contentions, would appear in a subsequent order. The Board 
asked for further submissions on those remaining contentions. 

In a second response to the Applicant's motion, filed on June 25, 1979, 
the Intervenors argued that, because they had just received the Applicant's 
answers to their discovery requests and were stilI waiting for the stafrs an­
swers, they were unable to "present by affidavit facts essential to justify 
[their] opposition" to the motion. See 10 CFR 2.749(c). Shortly thereafter, 
on June 29. the Licensing Board announced that it had reconsidered its or­
der granting partial summary disposition and would allow the Intervenors 

. , 
.0 That Board's earlier denial of the petition was reversed by us in ALAB-522, 9 NRC 54 

(January 26, 1979). ' , 
" The eighth accepted contention-that dealing with the adequacy of the service water 

cooling system-was advanced at a later date. ~ " f' 

" That Section provides that motions for summary disposition must be made "at least 
forty-five (45) days before the time fixed for the hearing." 

U Response to motions to reschedule hearing, at pp. 2-3 (May 30, 1979). 
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until July 23 to supplement their papers with respect to all eight conten­
tions. In conjunction with that announcement, the Board rescheduled the 
evidentiary hearing for August 14, 1979. 

The Intervenors filed their third answer to the Applicant's motion on 
July 23, 1979, again arguing that summary disposition would be improp­
er-this time, on the merits. 54 As heretofore seen, the Board granted the 
Applicant's motion two weeks later. 

2. As the Intervenors acknowledge, we do not inject outselves into 
schedulng controversies absent "a truly exceptional situation." Public Serv­
ice Company of New Hampshire (Seabrook Stationi Units 1 and 2), ALAB-
293, 2 NRC 660, 662 (1975). More particularly, we "enter the scheduling 
thicket cautiously" and then only "to entertain a claim that a [licensing] 
board abused its discretion by setting a hearing schedule that deprives a par­
ty of its right to procedural due process." Public Service Company of In­
diana (Marble Hill Nuclear Generating Station, Units 1 and 2), 'ALAB-
459, 7 NRC 179, 188 (1978) (footnote omitted); cf. Southern California 
Edison Company (San Onofre Nuclear Generating Station, Units 2 and 3), 
ALAB-212, 7 AEC 986, 991-94 (1974). In this instance, without regard to 
whether we would have made the same scheduling determinations as did the 
Board below, no violation of due process is apparent. 

The Intervenors' principal grievance seems to be that the nine-week in­
terval between the formal grant of their intervention petition (on April 21) 
and the date initially fixed for the hearing (June 26) was too short to the 
point of being unacceptable per se. Even if there might be substance to that 
claim, the fact remains that the hearing date was later twice postponed­
first to July 9 and thereafter to August 14. In Intervenors' view, these post­
ponements were of no help to them; we are told (Br. p. 35-36) that the "fits 
and starts" of the hearing schedule disrupted their efforts to "develop a 
substantial case" and to prepare "an effective rebuttal" to the motion for 
summary disposition. No doubt" Intervenors would have been advantaged 
had the Licensing Board set a July 9 or August 14 hearing date ab initio. But 
litigants are frequently confronted with stringent time limits which, on re­
quest, are subsequently relaxed to provide them with an additional period 
within which to do what is required of them (e.g., prepare for trial, respond 
to motions or file appellate briefs). We know of no authority for the Inter­
venors' thesis that, where this occurs, only the original allotted time period 
is to be considered in determining whether due process has been observed. 

Closely related is the Intervenors' argument that they had an insufficient 
opportunity to respond to the motion for summary disposition. The inter­
val between the filing of the motion (on May 11) and the submission of the 
Intervenors' third answer (on July 23) was slightly in excess of 13 weeks . 

.. Prior to the time' the third answer was filed, their discovery had been completed. 
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Subtracting from that period the approximately two weeks which elapsed 
between the grant and reconsideration of partial summary disposition on six 
of the contentions (June 18 to June 29), the Intervenors still had over two 
and one half months in which to demonstrate that they were raising genuine 
issues of material fact. Moreover, when they filed their third answer, the In­
tervenors did not apprise the Licensing Board of their perceived need for a 
further opportunity to respond to the motion, let alone formally request 
that they be given such an opportunity. In this connection, there is no rea­
son to suppose that, had it been supplied with a persuasive reason for ex­
tending once again the Intervenors' time to complete their response, the 
Board would have denied that relief. Whether or not, as the Intervenors in­
sist, the Board was disposed to accommodate the applicant's desire to in­
stall the new racks before the initial refueling of Unit 1," it had manifested 
throughout a Willingness to treat favorably applications for alterations in 
the hearihg schedule. 

For the foregoing reasons," the grant of the applicant's motion for sum­
mary disposition is affirmed. 

IT IS SO ORDERED. 

FOR THE APPEAL BOARD 

C. Jean Bishop 
Secretary to the Appeal Board 

.. The basis for this desire was explained in the affidavit of E-. Ashby Baum, which was ap­
pended to the Applicant's May 30, 1979 response to the Intervenors' and Staff's motions to re­
schedule the hearing. Mr. Baum noted that, if the reracking took place before any irradiated 
fuel were stored in the pool, the workmen engaged in the project would be spared any radiation 
exposure. Further, the removed racks would not themselves have been exposed to radioactive 
contaminants (such exposure would require special handling under Commission regulations 
governing the disposal of radioactive wastes). These considerations were entitled to weight in 
the scheduling ,of the proceeding although, of course, they had ,to be subordinated to the 
Board's obligatio~ tO,insure that each party had a reasonable !,ppor~unity to develop its posi­
tion. 
• 51 We have also examinea'on our own initiative the reco;d undbriying the summary disposi­
tion of those contentions of the Intervenors which were no'tspe'cifically embraced by the ap­
peal. That review has-disclosed no error requiring corrective action: Nor have we uncovered 
any other cause to conclude that the installation and use of the higher density storage racks in 
the North Anna pool might either pose an undue risk to the public, health and safety or have a ' 
significant effect upon the environment. ' - , " , ' 
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Cite as 11 NRC 469 (1980) 

UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

ALAB·585 

ATOMIC SAFETY AND LICENSING APPEAL BOARD 

In the Matter of 

Alan S. Rosenthal, Chairman 
Dr. John H. Buck 
Michael C. Farrar 

HOUSTON LIGHTING AND 
POWER COMPANY 

(Aliens Creek Nuclear Generating 
Station, Unit 1) 

Docket No. 50·466 

March 25,1980 

The Appeal Board dismisses as interlocutory the appeal of a petitioner 
for intervention from the Licensing Board's partial rejection of the conten­
tions advanced by him in connection with his petition. 

RULES OF PRACTICE: INTERLOCUTORY APPEALS 

The Commission's Rules of Practice prohibit a person from taking an 
interlocutory appeal from an order entered on his intervention petition un­
less that order has the effect of denying the petition in its entirety. 10 CFR 
2.714a; Gulf States Utilities Company (River Bend Station, Units 1 and 2), 
ALAB-329, 3 NRC 607,610 (1976). 

Mr. WIlliam J. Schuessler, Houston, Texas, appellant 
prose. 

MEMORANDUM AND ORDER 

1. In the course of its unpublished March 10, 1980 order, the Licensing 
Board considered (at pp. 91-103) the admissibility of,the contentions ad­
vanced by William J. Schuessler in connection with his petition for leave to 
intervene in this construction permit proceeding involving the Allens Creek 
nuclear facility. For one reason or another, all but contentions 6 and 14 
were rejected. Those two contentions dealt with the feasibility of evacuating 
persons in the Allens Creek area should there be a serious accident at the 
facility. The Board combined the contentions and announced it would defer 
ruling upon their admissibility pending final Commission action upon cer-
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tain proposed amendments to existing emergency planning regulations. See 
44 Fed. Reg. 75167 (December 19, 1979). The Board went on to indicate (at 
p. 103) that, once the Commission had acted, . . 

we will either rule upon the admissibility of the combined contentions of 
permit Mr. Schuessler to amend them. At that subsequent time, should 
we reject said combined contentions and deny his petition for leave to 
intervene, Mr. Schuessler's right is preserved to appeal to the Atomic 
Safety and Licensing Appeal Board within ten (10) days after service of 
such an Order wholly denying his petition for leave to intervene. 

Apparently not ';Villing to await the disposition of combined contentions 
6 and 14, Mr. Schuessler has endeavored to appeal to us from the rejection 
of the other contentions. 
2. It is manifest that the appeal must be summarily dismissed on the ground 
that it is unauthorized by the Commission's Rules of Practice. Those Rules 
do not permit a person to take an interlocutory appeal from an order 
entered on his intervention petition unless that order has the effect of deny­
big the petition in its entirety. 10 CFR 2.714a; Gulf States Utilities 
Company (River Bend Station, Units 1 and 2), ALAB-329, 3 NRC 607, 610 
(1976), and cases there cited. As has been seen, the March 10 order would 
not have that effect; to the contrary, the Licensing Board has withheld its 
decision on the grant or denial of Mr. Schuessler's petition pending its rul­
ing on combined contentions 6 and 14. 

As the Licensing Board correctly noted, should the combined conten­
tions ultimately be rejected and his intervention petition accordingly denied, 
Mr.-Schuessler will be able then to take an appeal under 10 CFR 2.714a. 1 

The question on any such appeal would be whether at least one of his sev­
eral contentions should have been accepted as litigable, with the conse­
quence that his intervention petition should have been granted. See 
Mississippi Power and Light Company (Grand Gulf Nuclear Station, Units 
1 and 2), ALAB-130, 6 AEC 423,424 (1973).2 On the other hand, should 
the Licensing Board eventually decide to entertain combined contentions 6 

I, 

I In this connection, Mr. Schuessler's papers before us reflect an erroneous belief that ap­
peals under Section 2.714a must be filed within 10 days of the date upon which the challenged 
order is served by mail. He obviously overlooked the provisions of 10 CFR 2.710 to the effect 
that: 

Whenever a party has the right or is required to do some act or take some proceeding 
within a prescribed period after the service of Ii notice or other paper upon him and the 
notice or paper is served upon him by mail, five (5) days shall be added to the prescribed 

. period. ' 
• There appears to be no dispute that Mr. Schuessler, who resides 35 miles from the facility, 

has established the requisite standing to intervene. 1 , 
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and 14 and the intervention petition be accordingly granted, Mr. Schuessler 
will have to wait until the Board renders its initial decision before complain­
ing to us of the rejection of his contentions~ 3 

Appeal dismissed • 
. IT IS SO ORDERED. 

FOR THE APPEAL BOARD 

C. Jean Bishop 
Secretary to the Appeal Board 

Mr. Farrar did not participate in the consideration or disposition of this 
matter. 

• Any complaint along that line would be asserted as part of Mr. Schuessler's appeal from 
the initial decision taken under 10 CFR 2.762(a) (were that decision to be regarded by him as 
sufficiently unfavorable to warrant his seeking to overturn it). 
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Cite as 11 NRC 472(1980) 

UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

ALAB·586 

ATOMIC SAFETY AND LICENSING APPEAL BOARD 

In the Matter of 

Alan S. Rosenthal, Chairman 
Dr. John H. Buck 
Michael C. Farrar 

HOUSTON LIGHTING AND 
POWER COMPANY 

(Aliens Creek Nuclear Generating 
Station, Unit 1) 

Docket No. 50·466 

March 27, 1980 

The Appeal Board dismisses as interlocutory the appeal of an intervenor 
from the Licensing Board's rejection of one of the contentions advanced by 
him in his petition for leave to intervene in this proceeding. 

RULES OF PRACTICE: INTERLOCUTORY APPEALS 

The Commission's Rules of Practice prohibit a person from taking 'an 
interlocutory appeal from an order entered on his intervention petition un· 
less that order has the effect of denying the petition in its entirety. 10 CFR 
2.714a; Gulf States Utilities Company (River Bend Station, Units 1 and 2), 
ALAB·329, 3 NRC 607,610 (1976). 

Mr. Bryan Baker, Houston, Texas, appellantprose. 

MEMORANDUM AND ORDER 

Bryan Baker endeavors to appeal from so much of the Licensing 
Board's unpublished March 10, 1980 order as rejected one of the con­
tentions submitted in connection with his petition for leave to intervene in 
this construction permit proceeding. It appears, however, that Mr. Baker's 
intervention petition was granted on the strength of another contention ad­
vanced by him. Order, pp. 45-47. In these circumstances, the appeal must 
be summarily dismissed on the ground that it is unauthorized by the Com­
mission's Rules of Practice. As we had occasion to observe a few days ago 
in disposing of the appeal of another petitioner dissatisfied with the March 
10 order: 
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Those Rules do not permit a person to take an interlocutory appeal from 
an order entered on his intervention petition unless that order has the ef­
fect of denying the petition in its entirety. 10 CFR 2.714a; Gulf States 
Utilities Company (River Bend S.tation, Units 1 and 2), ALAB-329, 3 
NRC 607,610 (1976), and cases there cited. 

ALAB-585, 11 NRC 469 (March 25, 1980).' 

Appeal dismissed. 
IT IS SO ORDERED. 

FOR THE APPEAL BOARD 

C. Jean Bishop 
Secretary to the Appeal Board 

I As ALAB-S8S went on to point out, an intervenor in Mr. Baker's situation must await the 
rendition of the Licensing Board's initial decision. If dissatisfied with that decision, the Inter­
venor can take an appeal from' it under IO CFR 2.762(a). One of the matters that can be raised 
on such an appeal is whether the "Licensing Board erred in rejecting one or more of the appel­
lant's contentions. 
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Cite as 11 NRC 474 (1980) 

UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

ALAB·587 

ATOMIC SAFETY AND LICENSING APPEAL BOARD 

In the Matter of 

Richard S. Salzman, Chairman 
Dr. W. Reed Johnson 

PUBLIC SERVICE COMPANY 
OFOKLAHOMA 

Docket Nos. STN 50·556 
STN 50·557. 

et al. 

(Black Fox Station, 
Units 1 and 2) March 28, 1980 

On remand from the Commission (CLI-80-8), the Appeal Board re­
turns, with instruction, the cause to the Licensing Board. 

MEMORANDUM AND ORDER 

Last December 7th we held in ALAB-S73 that existing NRC policy pre­
cluded consideration of "Class 9 accidents" in licensing proceedings involv­
ing individual land-based nuclear power reactors.· We further ruled that 
this policy had not been set aside by the Commission's recent Offshore 
Power decision. 2 Rather, we noted in ALAB-S73 that "the Commission has 
reserved to itself the right to decide whether such matters [i.e., Class 9 acci­
dents] are to be considered in any given case until it adopts a new general 
policy," which it would do following completion of a formal.rulemaking 
proceeding on the subject to be commenced presently.] We also noted that 
the Commission had instructed the staff to advise it whether Class 9 events 
should be considered in pending cases until the new policy had been for­
mulated following completion of the rulemaking. 

In ALAB-S73, we read the Commission's Offshore opinion to have 
called upon the staff to advise it on a case-by-case basis whether Class 9 
matters were to be taken up. Consistent with that understanding, we told 

I Public Service Co. a/Oklahoma (Black Fox Station, Units 1 and 2), ALAB-S73, 10 NRC 
790-792 (December 7, 1979). • 

, Offshore Power Systems (Floating Nuclear Power Plants), CLI-79-9, 10 NRC 2S7 (1979). 

J ALAB-S73,IONRCat791. 
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the staff to render its views on that subject to the Commission in this case, 
and gave the other parties opportunity to respond to the staff's advice (we 
took no position on the question ourselves). 

~ In due course the staff followed our instructions. It and certain other 
parties furnished the Commission with their views on the appropriateness of 
taking up Class 9 accidents in this construction permit proceeding. In acting 
on those papers, however, the Commission has made clear that we have 
misconstrued the policy it expressed in Offshore Power. In a decision 
rendered on March 21, 1980, the Commission vacated that portion of 
ALAB-573 dealing with Class 9 accidents. CLI-80-8, 11 NRC 435. In doing 
so, the Commission confirmed (as we had held in ALAB-573) that NRC 
policy remains not to consider those events in individual licensing proceed­
ings involving land-based plants and reiterated that it wished to reconsider 
that general policy only after a rulemaking proceeding and not on a piece­
meal, case-by-case basis. [d. at 3. 

The Commission did allow for the possible consideration of Class 9 acci­
dents in the interim, but only where special circumstances in particular cases 
warranted doing so. But the Commission stressed that it alone would make 
that determination and explained that its Offshore Power decision "en­
visioned that the staff would bring an individual case to the Commission for 
decision only when Ihe slaff believed that such consideration was necessary 
or appropriate prior to policy development." CLI-80-8, 11 NRC at 434 
(emphasis added). We read the Commission's decision in CLI-80-8 as telling 
us that we were mistaken in ALAB-573 in not leaving entirely in the starrs 
discretion when to alert the Commission to the need to take up Class 9 
events in individual cases. 

Accordingly, the Licensing Board should continue hearing the radio­
logical health and safety proceedings in this cause in a manner consistent 
with this opinion and the Commission's Memorandum and Order in CLI-
80-8. 

IT IS SO ORDERED. 

FOR THE APPEAL BOARD 

C. Jean Bishop 
Secretary to the Appeal Board 

475 
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UNITED STATES OF AMERICA .. 
NUCLEAR REGULATORY COMMISSION 

ATOMIC SAFETY AND LICENSING BOARD 

In the Matter of 

Charles Bechhoefer, Chairman , 
Dr. James C. Lamb 

Dr. Emmeth A. Luebke 

LBP·80·11 

HOUSTON LIGHTING AND 
'POWER COMPANY, et al. 

Docket Nos. STN 50·498 OL 
STN·50·4990L 

(South Texas Project, 
- Units 1 and 2) ,March 7, 1980 

Responding to motions filed by the applicants and staff, the Licensing 
Board directs an intervenor in this operating license proceeding to respond 
further to interrogatories propounded by the applicants and staff. 

RULES OF PRACTICE: DISCOVERY (INTERROGATORIES) 

Where interrogatories seek to uncover the basis for and rationale of a 
contention, the responding party need not perform extended research or 
data gathering, but it must delineate the information currently in its posses­
sion (and the source of that information where applicable) on the subject in 
question. 

RULES OF PRACTICE: PROTECTIVE ORDERS 

, Where\a party fears that revealing the name of an informant or pro­
posed witness or member, in response to discovery requests or other re­
quirements, would occasion harm to or reprisal against such person, the 
party should apply for a protective order to limit disclosure of the names in 

. question to the extent necessary to avoid the anticipated harm or reprisal. 
Applications for a protective order should include, inter alia. an outline of 
the factual basis upon which the order is believed to be warranted and the 
degree of protection deemed necessary. ' 

MEMORANDUM AND ORDER RULING UPON MOTIONS 
TO COMPEL CEU TO RESPON 0 TO INTERROGATORIES 

On January 14, 1980, Citizens for Equitable Utilities, Inc. (CEU), an in-
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tervenor in this operating license proceeding, filed a common set of answers 
to interrogatories previously submitted by the Applicants and NRC Staff, 
respectively.· On January 29, 1980,2 both the Applicants and Staff filed mo­
tions to compel CEU to respond further to their interrogatories. CEU has 
not responded to either of these motions.] We will treat them below. Be­
cause CEU's answers to interrogatories were furnished on a contention ba­
sis and were intended to respond to both the Applicants' and Staff's in­
quiries on a given contention, we will discuss the Applicants' and Staff's 
motions together, in terms of the contentions to which they relate. 

Contentions 1 and 2 

These contentions, which involved alleged construction and QA/QC 
deficiencies and falsification of certain construction records, are jointly 
sponsored by both CEU and Citizens Concerned About Nuclear Power" 
Inc. (CCANP): In responding to interrogatories on these contentions, CEU 
recognized the extensive responses of CC.ANP to the interrogatories on this 
subject but declined to provide any substantive answers on its own. It add­
ed; however, that it reserved the right "to file a supplement to and/or clari­
fication of' CCANP's answers and that it would "not be limited nor 
bound" by CCANP's answers. . 

As the Applicants and Staff each point out, this response is unsatisfac­
tory. "[T]he purpose of discovery is to enable each party prior to hearing to 
become aware of the positions of each adversary party on the various issues 
in controversy, and the information available to' adversary parties' to sup­
port those positions." Pennsylvania Power And Light Company (Susque­
hanna Steam Electric Station, Units 1 and 2), LBP-79-31, 10 NRC 597,600 
(October 30, 1979) (quoting from unpublished Memorandum and Order in 
that proceeding, dated August 24, 1979). To fulfill this purpose, it is not 
necessary for a party such as CEU to perform extended research or data 

I Consistent with the schedule in our Memorandum and Order of August 3, 1979, the Ap­
plicants and Staff each submitted discovery requests to CEU on November 5, 1979. Responses 
were to have been filed by December 21, 1979. CEU's January 14, 1980 answers were'thus 
somewhat tardy (caused, according to CEU, by "circumstances entirely beyond its control"). 
Although we will accept that representation, we wish to point out that, if CEU found itself un- , 
able to respond in the time period specified, it should have sought an extension of time to do so 
prior to the expiration of the specified period. As a result of CEU's failure to follow that 
course, the Applicants (on December 31, 1979) and the Staff (on January 3, 1980) filed mo~ 
tions to compel CEU to respond to their discovery requests. Because CEU's answers (together 
with the instant motions) appear to render moot or supersede the earlier motions, those earlier 
motions are dismissed. " 

• Our Orders of January 24 and 25,1980, granted the Staff and Applicants, respectively, an 
extension of time to January 29, 1980 to file such motions. . 

J Because of CEU's failure to respond to the Applicants' and Staff's motions, we could 
have afforded the Applicants" and Staff all the relief they requested on that basis. 10 CFR 
2.707(a). Inasmuch as CEU is a pro se intervenor, we have examined the substance of the var-
ious interrogatories and answers to determine the relief which is warranted. ' . 
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gathering in order to respond. Where, as here, interrogatories are merely 
seeking to uncover the basis for and rationale of.a contention, a party must 
delineate the information, if any, currently in its possession (and the source 
of that information where applicable) on the particular subject. Presum­
ably, it must have relied on information of some sort to formulate a conten­
tion; such information must be revealed. A party may, of course, indicate 
areas of its case which are still under development and where incomplete 
substantive answers are all that can be furnished., The identity of prospec­
tive witnesses may be such an area. (Responses such as this must be supple­
mented, as provided in 10 CFR 2.740(e).) But, we stress again that a party 
must, in response to discovery requests, identify the information, if any, 
which it possesses and on which it is basing its contentions. 

With respect to Contentions 1 and 2, CEU is free, if it wishes, to rely on 
information provided by CCANP. Or it m~y wish to rely, in whole or in 
part, on different information. It need not make a final determination on 
such matters at this stage, but it nevertheless must identify the information, 
if any, on which it currently is relying. With these guidelines in mind, CEU 
is directed to provide answers to the Applicants' interrogatories A.I-38 and 
B.I-4, and the Staff's interrogatories 1-1 through 1-16 and 2-1 through 2-5. 
(Where the Applicants' and Staff's interrogatories may call for the same an­
swers, CEU may, of course, furnish a common answer to both parties, as it 
has done with its earlier answers.) , 

One further point warrants some comment with regard to answers to the 
foregoing interrogatories (as well as other discovery requests). CEU states 
that: 

For reasons unknown, we are encountering an extremely emotional, al­
most irrational, fear. This is being expressed not only by workers now at 
the South Texas Nuclear Power Plant site but also by those who have 
gone on to other jobs. There is a fear of harassment wherever they might 
be or whatever work they might be engaged in. They have insisted that 
their names not be divulged until they could be notified of the date set 
for a hearing and their names be intermingled with a number of others 
to be called as witnesses. 

This statement is not explicitly tied or limited to any specific contention, al­
though it would appear to have particular applicability to Contentions 1 
and 2. In any event, the Applicants would have to instruct CEU that it can­
not refuse to answer interrogatories nor refuse to provide information in its 
possession because of its "fear of harassment" for unidentified present and 
former employees at the South Texas Project. 

Such an instruction would appear to be incomplete. The proper proce­
dure for an analogous situation was recently outlined by the Appeal Board 
in Houston Lighting and Power Company (AlIens Creek.Nuclear Generat­
ing Station, Unit 1), ALAB-535, 9 NRC 377 (1979). There, the question was 
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whether an organization must reveal the name of at least one member in or­
der to establish its standing to intervene. The organization claimed that re­
vealing the names of members would threaten the rights of.association of 
those members. To reconcile that claim with the necessity for knowing the 
name of at least one member to determine whether the organization had 
standing, the Appeal Board established the following procedure: ' 

Upon a determination that an adequate showing has been made that 
public revelation of the identity of a member of the petitioner organiza­
tion might threaten rights of association, the Licensing Board should 
place a protective order upon that information. The Order should pro- . 
vide that the information need be supplied only to the members of the 
Board and one or more designated representatives of the other parties to 
the proceeding. Additionally, it should prohibit further dissemination of 
the information to ar,tyone (other than a member of a reviewing tribu­
nal). 

1d. at 400. 
Although there are some differences between the factual situations in 

Aliens Creek and in this proceeding, the principle established by the Appeal 
Board there seems equally applicable here: where revealing the name of an 
informant or proposed witness or member, in response to discovery or other 
NRC requirements, would occasion harm to or reprisal against such person, 
a licensing board can and should take steps to protect that person, consis­
tent with achieving to the extent possible the purposes of NRC's discovery 
rules or other requirements. For that reason, even though some revelation 
of names may be required, the Board may well limit disclosure to an extent 
necessary to avoid the anticipated harm or reprisal. Therefore, if CEU be­
lieves that, in answering interrogatories on Contentions 1 an~ 2 (as we have 
directed) or any other contentions, it will subject its informants or witnesses 
to harassment, it should request a protective order. 4 In doing so, it should 
outline the factual basis for its' view that a protective order is warranted. 
Any request for a protective order should deal with each interrogatory or re­
lated group of interrogatories separately, setting forth relevant facts appli­
cable to each. Such a request might. also delineate the degree of protection 
deemed to be needed to avoid the feared harassment-e.g., the particular 
individuals to whom disclosure is sought to be restricted. 

Contention 4 

This contention relates to the adequacy of the protection of the facility 

• The Appeal Board in AI/ens Creek stressed that "this Commission and its adjudicatory 
boards have always proceeded on the assumption that the terms of all protective orders will be 
scrupulously observed by everyone who acquires confidential information under such an or­
der." 9 NRC at 400. 
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against hurricanes. Both the Applicants and Staff sought specific informa­
tion concerning this contention. In response, CEU provided copies of, or 
references to, certain documents but stated that it has not yet selected its ex­
pert witnesses. It also referred to potential retaliation against its informants 
or witnesses. .. 

Although CEU's answers to certain of these interrogatories are adequate 
(subject to supplementation), it should provide further details (if it can) 
with respect to Applicants' interrogatories C.2, C.4-9, and Staff's inter­
rogatories 4-1a and b, 4-2, 4-3, 4-5, and 4-6. (We read CEU's response as 
stating that it has not yet made the determinations required to respond to' 
Applicants' interrogatory C.3; if that is not the case, then CEU should also 
answer that interrogatory.) To the extent that the documents listed by CEU 
are responsive to the Applicants' interrogatories requesting the identifica­
tion of documents, CEU should indicate which of the documents listed are 
responsive to each of the various questions on documents (and, to the extent 
appropriate, the portions of the listed documents which are being relied on). 

We note that certain of the interrogatories seek identification of persons 
upon whom CEU relies or has relied (as distinguished from those whom 
CEU intends to call as witnesses). This is a proper subject 'on inquiry. But, 
to the extent that CEU feels that responding to the interrogatories would re­
veal the names of certain persons whose identities should not be revealed at 
this time, it should request a protective order along the lines previously indi­
cated,tsetting forth facts by which we can judge whether an order would be 
warranted and the conditions which should govern such an order. 

Contention 5 

This contention relates to the radio nuclide bioaccumulation in aquatic 
organisms. In responding to interrogatories on this contention, CEU indi~' 
cated where certain source material referred to in the contention can be 
found, and it named one person upon whom it intends to rely. But it failed 
to provide any substantive explanation for the claims it is making, stating 
only that the named person was preparing certain material, which would be 
made available as soon as it is received by CEU. ' 

CEU should at least provide a brief explanation of the reasons it believes 
its contention has merit-e.g .• why it believes the cited material indicates 
that the Staff's FES is in error. It is free, of course, to undertake further de­
velopment of its contention; "every detail" may not be developed, and 
CEU need not hasten this development in order to answer interrogatories 
(although, as it recognizes, it may be required to supplement any incomplete 
answers it provides). But at least a preliminary explanation should be fur­
nished. CEU is therefore directed to provide further answers, to the extent i't : 
can presently do so, to Applicants' interrogatories 0.2-7 and Staff's inter­
rogatories 5-1a and b, and 5-2 through 5-5. 
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Contention 6 . , 

This contention concerns the accuracy of calculations of radionuclides 
deposition due to the relatively high and continual humidity which is said to 
exist in the area. CEU provided no substantive response at all to interroga-' 
tories on this contention, stating only that its research and study has begun 
and that witnesses have not yet been selected. (That answer is an adequate 
response to Applicants' interrogatory E.9 and Staff's interrogatory 6.1c, 
subject to supplementation as required.) Recognizing that its position on 
this contention may' not yet be completely developed, CEU nevertheless 
should have outlined the information which led it to submit a contention on 
this subject and the sources of that information. Accordingly', CEU is di­
rected to provide further responses to Applicants' interrogatories E.I-8 and 
Staff's interrogatories 6-1a and b, and 6-2 through 6-5. 

Contention 7 

This contention raises questions 'concerning the effect on the facility's 
cooling pond of soil conditions, water flow in the Colorado River, and 
groundwater supply. In responding to interrogatories seeking the factual 
basis, and sources of information, underlying this contention, CEU has 
supplied a list of certain documents but has not elaborated on how these 
documents relate to its claim or identified any persons upon whom it has re­
lied or is relying. The Applicants' and Staff's interrogatories seek this sort 
of information. Under the NRC discovery rules, they are entitled to in-quire 
comprehensively, prior to hearing, concerning the bases for a party's claim 
and the sources of information upon which it is relying. Pennsylvania 
Power and Light Company (Susquehanna Steam Electric Station, Units 1 
and 2), LBP-79-31, supra, 10 NRC at 600. Therefore, CEU is directed to 
answer Applicants' interrogatories F.I-9 and Staff's interrogatories 7-1 
through 7-7. (If CEU has not yet chosen its witnesses on this contention, or 
completed the development of its position, it can so state, as it has with 
other contentions. It need set forth only such information as it presently 
possesses, including the information ori which it ,based its contention.) 

Contention 8 , " 

This contention questions the adequacy of the emergency plan for the 
facility. It was premised upon the provisions of proposed amendments to 10 
CFR Part SO, Appendix E (43 Fed. Reg. 37473, August 23, 1978) which 
were authorized to be used as "interim guidance. It That proposal permitted 
consideration of whether there were special circumstances which would dic­
tate that an emergency plan extend to areas beyond the low population zone 
(LPZ). Interrogatories propounded by the Applicants and Staff sought, in­
ter alia, to inquire whether CEU has information establishing cond'itions 
which would warrant extension of the emergency plan to areas beyond the 
LPZ (and particularly the specific areas mentioned by CEU). 
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The Commission currently has under way a rulemaking proceeding with 
respect to emergency planning.' That rulemaking should be complete long 
before the time when we are ready to hear the emergency planning issues in 
this case. At the present time, however, it appears virtually certain that the 
final rule will require emergency planning for areas beyond the LPZ with­
out regard to any showing of special circumstances. In that connection, the 
August, 1978 proposed amendments have been superseded by interim 
guidelines which require, inter alia, that emergency plans take into account 
emergency planning zones for airborne exposures of about 10 miles and for 
ingestion pathways of· about 50 miles. It appears that, although smaller 
zones might be acceptable, an applicant would have to prove their accept­
ability. And greater distances could be shown to be warranted under certain 
circumstances. See "Draft Emergency Action Level Guidelines for Nuclear 
Power Plants" (NUREG-0610, September, 1979), sanctioned for interim 
use at 44 Fed. Reg. 75167, 75168 n. 1 (December 19, 1979); "Planning Basis 
for Emergency Responses to Nuclear Power Reactor accidents," 44 Fed. 
Reg. 61123 (October 23, 1979). The Commission's current interim guidance 
also suggests a greater role for State and local emergency plans than was 
heretofore the case. In these circumstances, it seems inappropriate to ask 
CEU at this time to answer questions designed to achieve information which 
was relevant to emergency planning under former guidelines but appears to 
be of little relevance under current standards. Insofar as they relate to Con­
tention 8, therefore, the Applicants' and Staff's motions are denied. 

It is our understanding that the Applicants will amend their FSAR to in­
clude an emergency plan intended to conform to new Commission guide­
lines. When they do so, they should send a copy to CEU. Within 30 days 
after service of that document, CEU may wish to amend its contention to 
indicate why it then believes the revised emergency plan to be deficient. If 
CEU files an amended contention, the Applicants and Staff may file discov­
ery requests within 15 days of the service of such a contention; if an amend­
ed contention is not filed, the Applicants and Staff may file new discovery 
requests based on the existing contention within 15 days of the last date on 
which an amended contention could have been filed. Responses to the new 
discovery requests must be filed within 30 days after service of the request. 

CEU is directed to answer various interrogatories, to the extent indi­
cated above, within 30 days of the service of this Order. If it is unable to do 
so, it should attempt to work out an extension of time with the Applicants 
or Staff, as applicable; if it cannot work out an acceptable schedule, it may 

, The Applicants originally wanted us to condition acceptance of CEU's emergency plan­
ning contention on the outcome of the rulemaking on emergency planning. In our Order of 
August 3, 1979, we declined to follow this course since, unlike the Applicants, we viewed the 
contention as raising legitimate issues under the then-current emergency planning guidelines. 
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request an extension from us, prior to the time that the period for filing re­
sponses has expired. 

IT IS SO ORDERED. 

Dated at Bethesda, Maryland, 
this 7th day of March, 1980. 

FOR THE ATOMIC SAFETY AND 
.. LICENSING BOARD 

. Charles Bechhoefer, Chairman 

. : . 

:.\ I i ' 
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LONG ISLAND 

LIGHTING COMPANY 

(Shoreham Nuclear Power Station, 
Unit 1) . March 14, 1980 

The Licensing Board certifies to the Appeal Board pursuant to 10 CFR 
2.718(i) and 2.785(b) the question whether a contention advanced by an in­
tervenor concerning the possible need for inerting, venting, or strengthening 
the plant's primary containment system is cognizable in this operating li­
cense proceeding. 

CERTIFICATION TO THE COMMISSION. 

This is a certification to the Commission under 10 CFR 2. 718(i) and a re­
quest for policy guidance in accord with Appendix B to 10 CFR Part 2, 
paragraphs 1 and 3, submitted to the Appeal Board under 10 CFR 2.785(b). 

On January 24, 1980, Shoreham Opponents Coalition (SOC) filed a 
document entitled, "Petition of the Shoreham Opponents Coalition (SOC) 
to Suspend Construction Permit for the Long Island Lighting Company's 
Shoreham Nuclear Power Station (Unit 1) and to Renotice Hearings in 
Docket No. 50-322, or in the Alternative, to Permit Late Intervention of 
SOC Pursuant to 10 CFR Part 2, Section 2.714" (SOC Petition) .. 

On February 8, 1980, Long Island Lighting Company (Applicant) filed 
Applicant's Opposition to SOC's Requests for Renoticing and Intervention 
(Applicant Opposition). On February 6, 1980, Intervenor County of Suf­
folk (Suffolk) filed" Answer of the County of Suffolk to the Petition of the 
Shoreham Opponents Coalition (SOC) to Suspend Construction Permit for 
the Long Island Lighting Company's Shoreham Nuclear Power Station 
(Unit 1) and to Renotice Hearings in Docket No. 50-322, or in the Alterna-
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tive, to Permit Late Intervention of SOC Pursuant to 10 CFR Part 2, 
Section 2.714." (Suffolk's Answer). 

On February 7, 1980, North Shore Committee Against Nuclear and 
Thermal Pollution (Committee) filed "Answer of Intervenor North Shore 
Committee Against Nuclear and Thermal Pollution in Support of the Peti­
tion of Shoreham Opponents Coalition" (Committee's Answer). 

On February 13, 1980, the NRC Staff (Staff) filed "NRC Staff Answer 
to the Petition of the Shoreham Opponents Coalition." (Staff Answer). 

We have already ruled on the bulk of the issues raised by the SOC Peti­
tion. (Order Ruling on Petition of Shoreham Opponents Coalition, March 
5,1980). However, as we noted at pp. 18 and 19 of that order, we believe we 
need Commission guidance on the admissibility in our proceeding of one 
part 'of one proposed contention set forth in the SOC Petition, namely, the 
portion of SOC Contention 12 which reads: ' 

12. Mark II Containment: Intervenors contend that the Shoreham pri­
mary containment system does not adequately fulfill the require­
ments of 10 CFR, Part 50, Appendix A, Criteria 4, 16,50; and 51. 
This contention is supported by the fact of new information regard­
ing: ... the unresolved issues of LOCA hydrogen generation quan­
tities demonstrated at TMI-2 and the possible need for inerting, 
venting, or strengthening at Shoreham. -' 

Of this contention, Staff says, "Petitioners here challenge the Commis­
sion's regulation in this area, namely, 10 CFR 50.44, 'Standards for Com­
bustible Gas Control System in Light Water Cooled Power Reactors,' and 
the contention spould be dismissed on that basis." (Staff's Answer at p. 
22). Applicant objects to the contention on other grounds. (Applicant's Op­
position at pp. 25 et seq.). Suffolk's Answer did not specifically address the 
matter, nor did Committee's Answer. 

We have already directed the parties to address a question which~' in 
some measure, may impinge upon this contention: . 

Why is inerting for the Shoreham containment not recommended as a 
result of the TMI-2 accident while inerting is recommended for'later 
plants of similar design? 

(Order of March 5 at p. 25) 

Since this question merely seeks clarification of the basis of a staff position 
set forth in NUREG-0578, "TMI-2 Lessons Learned Task Force Status Re­
port and Short-Term Recommendations" it is not, in itself, a challenge to a 
Commission regulation. 

We are aware, however, that the staff's position with regard to admissi­
bility of the proposed contention may be well-founded. The Shoreham 
FSAR, at pp. 6.2-47 et seq., in discussing combustible gas control, treats 
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only the standards set forth in 10 CFR 50.44, and concludes that the facility 
complies with those standards. I 

If, indeed, we are to examine the necessity for "inerting, venting, or 
strengthening" the containment in the light of the hydrogen generated at 
TMI-2, it seems clear that requirements exceeding those of 10 CFR 50.44 
might be indicated. We, therefore, certify the following question to the 
Commission: 

Is the proposed SOC Contention 12, as set forth supra, cognizable in 
our proceeding, in view of the fact that examination of " . . . LOCA 
hydrogen generation quantities demonstrated at TMI-2 ... " may re­
quire examination of the consequences of hydrogen generation in excess 
of that set forth in 10 CFR 50.441 

We are aware that there pends before the Commission a similar certifi­
cation from the Licensing Board in the TMI-I case (Metropolitan Edison 
Company, Three Mile Island Nuclear Station, Certifications to the Com­
mission, LBP-80-I,11 NRC 37, January 4, 1980). We agree with that Board 
that the requirements of Gulf Stales Utility Company (River Bend Station, 
Units 1 and 2), ALAB·444, 6 NRC 760,724-75 (1977) and Virginia Electric 
Power Company (North Anna Nuclear Power Station), ALAB-491, 8 NRC 
245, 247-8 (1978) are such that if the TMI-2 accident has indeed raised 
generic questions about the quantities of hydrogen generated in a LOCA, 
Applicant and Staff should be required to demonstrate that the plant can be 
operated safely in the face of that still unresolved generic problem. 

We further agree with the TMI-I Board in believing that it would be a 
positive step to permit discovery to proceed and evidence to be taken on the 
hydrogen question in order to ..... preserve for the Commission the op-

. tion to defer ruling on these certifications . . . " until the record of the 
whole proceeding is before the Commission in accord with 10 CFR Part 2, 
Appendix B. We recognize, however, that such a procedure would, in prac­
tice, be little different from simply admitting the contention in the face of 
the Staff's possibly meritorious objection that it challenges a regulation. 
The possible importance of the matter to public health and safety prompts 
us simultaneously to seek Commission guidance and to recommend a proce­
dure that would expeditiously build a record for a decision. 

I The regulation, 10 CFR 50.44(d), sets forth methods to calculate the amount of hydrogen 
generation which is to be expected in a LOCA. Unfortunately, the amount apparently gen­
erated in the small break LOCA at TMI-2 was much larger than would have been predicted by 
the methods of 10 CFR 50.44. 
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Dated at Bethesda, Maryland, 
this 14th day of March, 1980. 

FOR THE ATOMIC SAFETY AND 
LICENSING BOARD 

Frederick J. Shon 

Oscar H. Paris 

Elizabeth S. Bowers, Chairman 

\ " 

488 



Cite as 11 NRC 489 (1980) 

UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

OFFICE OF NUCLEAR REACTOR REGULATION 

Harold R. Denton, Director 

In the matter of 

00·80·10 

UNION ELECTRIC 
COMPANY 

Docket No. STN·50·486 
(10 CFR 2.206) 

(Callaway Plant, 
Unit 2) March 10, 1980 

The Director of Nuclear Reactor Regulation defers consideration of 
petition be issued to Union Electric Company which requested that a show 
cause order suspending the construction permit for Callaway, Unit 2, pend­
ing submission by the Public Service Commission of Missouri of the final 
decision in its proceeding on the generation expansion program of Union 
Electric Company. 

NEPA-NEED FOR POWER 

Under NEPA, the NRC must determine that the need for the power to 
be generated by a plant coincides reasonably with the operational date of 
the plant in order to assure that environmental impacts of a proposed action 
are not incurred earlier than necessary. 

NRC-RESPONSIBILmES UNDER NEPA 

Petitioners who seek to reopen the issue of need for power after a con­
struction permit has been granted have a difficult burden to bear. See Duke 
Power Company (Catawba Nuclear Station, Units 1 and 2), ALAB-359, 4 
NRC 619,620-21 (1976). 

NEPA-NEED FOR POWER 

The NRC places hearing reliance on information developed by local 
regulatory bodies which are charged with the duty of insuring that utilities 
within their jurisdiction fulfill the legal obligation to meet customer de­
mands. Carolina Power and Light Company (Shearon Harris Nuclear Pow­
er Plant, Units 1,2,3, and 4), ALAB-490, 8 NRC 234,241 (1978). 
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INTERIM DECISION UNDER 10 CFR 2.206 

By petition dated August 14, 1979, the Public Service Commission of 
the State of Missouri (hereinafter referred to as PSC) pursuant to 10 CFR 
2.206 of the Commission's regulations requested the Director of the Office 
of Nuclear Reactor Regulation, the Director of the Office of Nuclear Mate­
rial Safety and Safeguards, and the Director of the Office of Inspection and 
Enforcement to issue a show cause order to suspend the construction permit 
granted to Union Electric Company for Callaway Plant, Unit 2. This matter 
was referred to the Director of the Office of Nuclear Reactor Regulation be­
cause the subject matter of the requested action was within the jurisdiction 
of this office. Notice of receipt of the PSC petition was published in the 
Federal Register, 44 Fed. Reg. 53116 (Sept. 12, 1979). 

The basis for the PSC's requested action is recent information de­
veloped by the PSC (in Preliminary Union Electric Company Peak Demand 
Projection) which indicates that the peak demand forecast of Union Electric 
Company may be erroneous. The PSC states that the National Environmen­
tal Policy Act, (NEPA) 42 U.S.C. 4321 et seq., and the NRC's regulations 
implementing NEPA, 10 CFR Part 51, require the Commission to consider 
the environmental effects of the power to be generated by Callaway Plant, 
Unit 2. The PSC contends that in light of the recently discovered facts on 
peak demand forecast, this statutory obligation requires the NRC to 
suspend the construction permit while the facts upon which the permit was 
initially granted are reassessed. 

For the reasons set forth in this decision, I have determined that no final 
. decision on suspension of the construction permit for Callaway Plant, Unit 
'2 should be made at this time. A final decision on this matter should await 
the outcome of the hearings scheduled by the Missouri Public Service Com­
mission for the spring of 1980. 

I 

An examination of the need' for the generating capacity of a nuclear 
power plant is required to fulfill the Commission's obligations under 
NEPA. In a decision in the Seabrook case, Public Service Company of New 
Hampshire (Seabrook Station, Units I and 2), ALAB-422, 6 NRC 33, 90 
(July 26. 1977), the Appeal Board explained: 

"Need for power" is a shorthand expression for the "benefit" side of 
the cost-benefit balance which NEPA mandates for a proceeding consid­
ering the licensing of a nuclear power plant ..... A nuclear plant's . 
principal 'benefit' is of course the electric power it generates. Hence, ab­
'sent some 'need for power', justification for building a facility is prob­
lematical. Duke Power Company (Catawba Nuclear Station, Units I 
and 2), ALAB-355, 4 NRC 397,405 (October 29, 1976)." 
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Not only must the Commission determine that a need for the generating 
capacity of the plant exists, but it must also determine that the need for the 
plant coincides reasonably with the operational date of the plant. The rea­
son the NRC concerns itself with the timing of the need for power is that a 
federal agency should not permit the environmental impacts of costs of a 
proposed action to be incurred earlier than necessary. The intent of NEPA 
is that any irretrievable and irreversible commitments of resources should 
not be made while environmentally less damaging alternatives may exist or 
may be developed. Cf. SCientists' Institute for Public Information, Inc. v. 
AEC, 481 F .2d 1979 (D.C. Cir. 1973) .. 

The Commission has recognized, however, that some uncertainty is in­
herent in any prediction of the need for or demand for the electricity to be 
generated by a nuclear plant. 

[EJvery prediction has an associated uncertainty and •.. long range 
forecasts of this type are especially uncertain in that they are affected by 
trends in usage, increasing rates, demographic changes, industrial 
growth or decline, the general state of the economy, etc. These factors 
exist even beyond the uncertainty that inheres in demand forecasts: as­
sumptions on continued use from historical data, range of years consid­
ered, the area considered, extrapolations from usage in residential, com­
mercial, and industrial sectors, etc." Carolina Power and Light Com­
pany (Shearon Harris Nuclear Power Plant, Units I, 2, 3, and 4), CLI-
79-5,9 NRC 609,610 (1979). 

Moreover, the Atomic Safety and Licensing Appeal Board has stated, 
"[g]iven the legal responsibility imposed upon a public utility to provide at 
all times adequate, reliable service-and the severe consequences which may 
attend upon a failure to discharge that responsibility-the most that can be 

, required is that the forecast be a reasonable one in the light of what is ascer­
, tainable at the time made." Kansas Gas and Electric Company, Kansas City 
, Power and Light Company (Wolf Creek Generating Station, Unit No.1.) 
ALAB-462, 7 NRC 320,328 (1978) (citations omitted). Consequently, ap­
plicants have never been required to demonstrate that need for the capacity 
of a plant and its proposed operational date coincide exactly.' 

. I As the Appeal Board has stated: 
"[iJf the electricity to be produced by a proposed project is genuinely needed ••• then the 
societal benefits achieved by having that electricity available are immeasurable. Those benefits 
need not be discounted because some possibility exists that the need-for-power may develop 
nearer the end than the beginning of the forecast spectrum. The adverse consequences to the 
public of insufficient generating capacity are serious ones, (discussed supra, p. 364, n. 57), far 
more so than those flowing from having the plant on line a year or even two before its capacity 
is absolutely necessary." Niagara Mohawk Power Corporation (Nine Mile Point Nuclear Sta-
tion, Unit 2), ALAB-264, I NRC 347,368-69 (1975). ' 
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During the construction permit proceeding for the Callaway plants, the 
Nuclear Regulatory Commission in accordance with NEPA and the Com­
mission's own regulations implementing NEPA, 10 CFR Part 51, made a 
good faith assessment of the need for power from the Callaway Plants 
based on the information then available to it and authorized construction 
based on that assessment. 2 

The Public Service Commission has now submitted to the Commission a 
Preliminary Peak Demand Projection which reaches a different, i.e., a 
lower demand forecast than that currently projected by Union Electric. 3 

The PSC's Report concludes, "While Unit 2 is planned for completion in 
1987, the graph shows that it is not needed until after 1988. If Unit 2 were 
finished as UE plans, there will be approximately 1,350 megawatts of excess 
capacity in 1987 above that which is projected by the staff [PSC Staff] 
model." The PSC asserts that in light of these recently discovered facts, 
"the NRC would be derelict in its statutory obligation if it did not suspend 
this ·construction while the facts upon which the agenc[y] grant­
ed ... the ... [construction] permit four years ago are reassessed in light 
of this charge." PSC petition at p.5. 

As was noted in an earlier decision on a request for action under 10 CFR 
2.206,4 the Appeal Board for the Commission has dealt with efforts to re­
open the record of proceedings in situations analogous to that presented by 
this 2.206 petition. The Appeal Board noted in Duke Power Company 
(Catawba Nuclear Station, Units 1 and 2), ALAB-359, 4 NRC 619,620-21 
(1976): 

After a decision has been rendered, a dissatisfied litigant who seeks to 
persuade us-or any tribunal for that matter"':"to reopen a record and 
reconsider 'because some new circumstance has arisen, some new "trend 
has been observed or some new fact discovered,' has a difficult burden 
to bear. The reasons for this were cogently given by Mr. Justice Jackson 
more than 30 years ago in lCCv. Jersey City, 332 U.S. 503, 514 (1944): 

One of the grounds of resistance to administrative process has been 
the claims of private 1iti~ants to be entitled to rehearings to bring the rec-

, Union Electric Company (Callaway Plant, Units I and 2),·Partiallnitial Decision, LBP-
75-47. 2. NRC 319. 335-340 (1975); Initial Decision, LBP-76-15. 3 NRC 445 (1976), affd. 
ALAB-347.4 NRC216(1976); ALAB-426, 6 NRC 206 (1977). 

I By letter dated February 17, 1977. Union Electric Company informed the Commission 
that it was revising the scheduled operation date for Callaway, Unit 2, from April I. 1983, to 
April 1,1987. 

. r: } '., . 
• Georgip Power Company (Alvin W. Vogtle Nuclear Plant, Units I and 2), 00-79-4.9 

NRC 582,584-85 (1979). 
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ord up to date and meanwhile to stall the enforcement of the administra­
tive order. Administrative consideration of evidence-particularly 
where the evidence is taken by an examiner, his report submitted to the 
parties, and a hearing held on their exceptions to it-always creates a 
gap between the time the record is closed and the time administrative de­
cision is promulgated. This is especially true if the issues are difficult, 
the evidence intricate, and the consideration of the case deliberate and 
careful. If upon the coming down of the order; litigants might demand 
rehearings as a matter of law because some new circumstance has arisen, 
some new trend has been observed, or some new fact discovered, there 
would be little hope that the administrative process could ever be con­
summated in an order that would not be subject to reopening. 

There is, however, another factor to be considered in this case. The 
Commission has, in the past, placed heavy reliance on information devel­
oped by local regulatory bodies which are charged with the duty of insuring 
that utilities within their jurisdiction fulfill the legal obligation to meet cus­
tomer demands. Carolina Power and Light Company (Shearon Harris Nu­
clear Power Plant, Units 1,2,3, and 4), ALAB-490, 8 NRC 234,241 (1978), 
aff'd, CLI-79-S, 9 NRC 607,608 (1979). The Missouri Public Service Com­
mission has scheduled a hearing to begin in Apri11980 on the generation ex­
pansion program of Union Electric Company. This proceeding will consider 
the revised peak forecast for the utility and will determine whether or not to 
proceed to reconsider the matter of the certificate of public convenience and 
necessity for Callaway, Unit 2. 

As described in the petition, the PSC retains jurisdiction over the con­
struction of a generation facility by virtue of its statutory authority to grant 
a certificate of public convenience and necessity and its authority to set 
rates. Under this jurisdictional authority and based on the information to 
be developed in its upcoming hearings, the PSC could conceivably withdraw 
the certificate issued to Union Electric Company for Callaway Unit 2 upon 
a finding that Unit 2 is not needed to maintain the Company's electric plant 
for safe and adequate service at reasonable rates. The PSC's final deter­
mination on this matter is expected in the fall of 1980. See PSC petition at 
pp.2-3. 

No construction is currently taking place on the Callaway Unit 2 facility. 
Callaway is a two-unit facility in which construction of Unit 1 is far ad­
vanced. The principal environmental impacts associated with construction 
of both units which were identified in the FES, i.e., site clearing and excava­
tion, have already occurred. Furthermore, the Permittee has indicated by 
letter dated January 4, 1980, that, apart from work on certain facilities 
which are closely associated with Unit 1, no major construction of plant 
structures for the Callaway Unit 2 plant will be resumed until sometime in 

,.' . ' 
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early 1981. 5 Thus, the remaining environmental impacts resulting solely 
from the construction of Unit 2, principally socioeconomic impacts of con­

. struction and those associated with the building of the Unit 2 cooling tower, 
will be delayed until sometime in 1981. 

In light of the Commission's practice of placing great weight on the deci­
sion of local regulatory bodies in the area of need-for-power and the current 
hiatus in Unit 2 construction, I have determined that no action need be 
taken 'on PSC's request for a hearing to consider the effect of changes in the 
peak load forecast for Union Electric Company until after the completion 
of its hearings concerning the utility. The PSC's decision is expected in the 
fall of 1980. No construction of Callaway Unit 2 is scheduled to begin until 
1981. Consequently, no prejudicial delay to either the petitioner or to the 
utility will result from deferring a decision on this petition pending the out­
come of PSC's proceeding, nor will any premature environmental impacts 
from construction take place. 6

, 

III 

Based on the foregoing discussion, I find that consideration of PSC's 
petition for a show cause order to suspend the construction permit for Cal­
laway Unit 2 should be de/erred pending submission by PSC of its final de­
cision in its proceeding on the generation expansion program of Union Elec­
tric Company. 

A copy of this interim decision will be placed in the Commission's Pub­
lic Document Room at 1717 H Street, N.W., Washington, D.C. 20555, and 
the local public document rooms for the Callaway Nuclear Plant, Unit 2, lo­
cated at Fulton City Library, 709 Market Street, Fulton, Missouri 65251 
and Olin Library of Washington University, Skinker & Lindell Boulevard, 
St. Louis, Missouri 63130. 

FOR THE NUCLEAR REGULATORY COMMISSION 

Dated at Bethesda, Maryland, 
this 10th day of March, 1980. 

Harold R. Denton, Director 
Office of Nuclear Reactor Regulation 

• Letter from John K. Bryan, Vice President, Union Electric Company to Harold "R. 
Denton, dated January 4, 1980. See Attachment 1. " I 

, 'Deferral here of final action pending completion of a state proceeding is consistent with 
the action of the Appeal Board in a similar situation. See Rochester Gas and Electric Corpora­
tion, et al. (Sterling Power Project, Nuclear Unit No.1), ALAB-S02, 8 NRC 383 (1978). 
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[Attachment has been omitted from this publication, but is available in the 
Public Document Room, 1717 H Street. N.W,., Washington, D.C.] 
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Cite as 11 NRC 496 (1980) DD·80·11 

UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

OFFICE OF NUCLEAR REACTOR REGULATION 

Harold R. Denton, Director 

In the Matter of 

COMMONWEALTH EDISON 
COMPANY 

(Zion Station, Units 1 
and 2) 

10CFR 2.206 
Docket Nos. 50-295 

and 50·304 

March 13, 1980 

The Director of Nuclear Reactor Regulation denies a petition under 10 
CFR 2.206 of the Commission's regulations which requested the prepara­
tion of a full environmental impact"statement for amendments to the op­
erating licenses of Zion Station. 

NEPA: NEGATIVE DECLARATIONS 

An environmental impact appraisal and a negative declaration are pre­
pared, and an environmental impact statement is not warranted, if the ac~ 
tion will not significantly affect the quality of human environment. 

DIRECTOR'S DECISION UNDER 10 CFR 2.206 

By letter dated April 27, 1979, Ms. Catherine Quigg, on behalf of Pollu­
tion and Environmental Problems, Inc. (PEPI), transmitted a request pur­
suant to 10 CFR 2.206 for the preparation of an environmental impact 
statement on high burnup fuel at Zion Station, Units 1 and 2. This request 
was predicated on the fact that on March 7, 1979, the Nuclear Regulatory 
Commission issued Amendments Nos. 44 and 41, respectively, to Facility 
Operating License Nos. DPR-39 and DPR-48. The amendments revise 
Technical Specifications for Zion Station, Units 1 and 2.1 These amend­
ments would allow the reinsertion of a maximum of four fuel assemblies 
previously irradiated in Unit 1 for a maximum of two additional fuel cycles 
(beyond the normal three fuel cycles) in Unit 2 to gain operating experience 
for an anticipated future extended burnup program. 

I Amendments 44 and 41 are attached as Appendix A . 
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PEPI requested the preparation of an environmental impact statement 
to provide information which it thought the public needed because of the 
following factors associated with high burnup fuel: 

1. greater fission gas releases from nuclear reactors; . 
2. increased fission gas releases from spent fuel pools due to increased 

corrosion; 
3. previous government research, based on "low burnup fuel" is useless 

in predicting the behavior of "high burnup fuel," and 
4. potential for greater radiological impact in reactor and spent fuel 

pool accidents. 

Consistent with the National Environmental Policy Act of 1969 (Public 
Law 91-190, 83 Stat. 852) and the Commission's regulations (10 CFR Part 
51), an environmental impact statement 1 was prepared at the operating li­
cense stage of Units 1 and 2. This statement addressed the range of environ­
mental impacts associated with the operation of the Zion Station. However, 
an environmental impact statement is not required to be prepared for every 
license amendment. In this case, the Staff had prepared an environmental 
impact appraisal' and negative declaration· pursuant to 10 CFR 51.5 for 
the amendments, and had concluded that an EIS was not warranted because 
the action will not significantly affect the quality of the human environ~ 
ment. The negative declaration was published in the Federal Register on 
March 19,1979, (44 FR 16504). 

In the environmental impact appraisal, the Staff compared the fission 
gas release from the extended burnup fuel assemblies in the Unit 2 core to 
the releases from the other fuel assemblies in the core. It was noted that op­
erating Unit 2 with four spent fuel assemblies from Unit 1 could have 
greater fission gas releases due to an increase in the fraction of failed fuel in 
the core over that previously experienced. However, it was also noted, these 
increases are not expected to be significant because (I) only four assemblies 
in the core (2.1 0/0) will be irradiated to the extended burnups; (2) the restric­
tions in the plant Technical Specifications' require the four assemblies to be 
located in the core where the operating thermal stresses in the cladding are 
relatively low and where the thermal limits for cladding should not be ap-

, Final Environmental Statement Related to Operation of Zion Nuclear Power Station 
Units 1 and 2, December 1972. 

I Environmental Impact Appraisal by the Office of Nuclear Reactor Regulation Supporting 
Amendment No. 44 to Facility Operating License No. DPR-39 and Amendment No. 41 to 
Facility Operating License No. DPR-48 dated March 7, 1979. The Appraisal is attached as Ap­

, pendixB. 
• Notice of Issuance of Amendments to Facility Operating Licenses and Negative Declara­

tion dated March 7, 1979. The Notice is attached as Appendix C. 
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proached; (3) there are no design changes in these four assemblies from ones 
previously irradiated at Unit 2; (4) the licensee will examine the four spent 
fuel assemblies before their insertion in the Unit 2 core for their fourth cycle 
and will only irradiate them in a fifth cycle after these assemblies have de­
monstrated satisfactory fuel performance in the fourth cycle. 

There is a possibility that increased corrosion (or "crud") of the spent 
fuel due to extended burnup could lead to higher radioactive emissions in 
the spent fuel pool. However, the facility's Technical Specifications care­
fully control coolant chemistry to control corrosion of the Zircaloy 
Cladding of the fuel rods. Buildup of "crud" should be negligible as long as 
coolant chemistry is controlled. Extended burnup under such controls 
would add perhaps several thousandths of an inch of oxide to the existing 
oxide thickness due to corrosion. For example, the fuel bundles which were 
irradiated in the Shippingport nuclear reactor at pressurized water reactor 
conditions for 12 years (approximately 4100 calendar days of operation) 
had a maximum corrosion thickness of 0.5 mil (5 x 10-4 inches). Corrosion 
thicknesses even 10 times this value would not affect the integrity of the 
cladding as 'a fission-gas barrier or interfere in any way with safe handling 
of the fuel in the spent fuel pool. ' 

PEPI has stated that previous government research based on "low burn­
up fuel" is "useless" in predicting pool storage behavior of extended burn­
up fuel. That statement is incorrect. First of all, the term "low burnup 
fuel" is misleading, as the nornial burnup rate is not a low burnup. Fuel 
with this burnup (33,000 MWD/MTU)' has been in the reactor for at least 
three cycles of operation, which is approximately three years. The fuel pellet 
has swelled, it has released a significant amount of fission-gas, and the 
cladding mechanical properties have reached asymptotic 'values due to ir­
radiation. Data is available on the behavior of higher burnup fuel. Al­
though this data base is not large, it shows no significant problems in reach­
ing higher burnups than the present limits. While this data base would not 
support a complete fuel reload of extended burnup fuel, it does provide 
sufficient confidence to allow lead test assemblies to operate for two cycles • in nonlimiting core positions. ' 

However, before a full reload of assemblies of a new design is approved 
by the Commission a detailed safety review will be required. Part of this re­
view will include the presentation of data to show that the fuel assemblies 
will meet all the requirements for safe operation of fuel in a licensed re­
actor. Test assemblies, such as the assemblies authorized at the Zion Sta­
tion, often provide a significant amount of these data. 

PEPI was also concerned with the radiological impact of high burn up 
fuel in the event of loss of coolant accidents .. The 'potential impact on safety 

I, ' 

.. ~ I t. 

I Megawatt days/Metric ton uranium. 
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for four extended burnup fuel assemblies is not greater than that of the 
other fuel bundles in the Unit 2 core since all fuel bundles are governed by 
the same safety criteria. In the environmental impact appraisal, the Staff 
addressed the effect of the four higher burnup fuel assemblies on the po­
tential consequences and the environmental impacts of postulated acci­
dents . 

.Increasing the burnup of fuel assemblies increases the radioactivity with­
in the fuel assemblies. The amount of radioactivity of a specific radio­
nuclide in the fuel increases with fuel burnup until it reaches an asymptotic 
value. The magnitude of fuel burnup where the radioactivity of a specific 
radionuclide reaches its asymptotic value depends on the halflife of the 
radionuclide. The short-lived fission products will have reached equilibrium 
levels at lower burnups and will not be affected. Irradiating fuel to extended 
burnups will increase the amount of long-lived fission products in the core. 
The only significant long-lived radionuclide with respect to potential conse­
quences of the design basis accidents is the noble gas Krypton 85. Extending 
burnups of the four assemblies up to about 44,000 MWO/MTU (one added 
cycle) will not increase the amount of Krypton 85 which was assumed in the 
fuel at Zion 2 for the postulated design basis accidents. The increase in the 
amount of Krypton 85 in the four fuel assemblies from 44,000 MWO/MTU 
to 55,000 MWD/MTU (the second added cycle) is not significant compared 
to the total amount of fission noble gases in the fuel. These conclusions are 
based on the Staff's independent calculations of the fission gas release from 
damaged spent fuel and the radiological impacts of the' postulated acci­
dents. 

Therefore, the potential consequences of the accidents given in the 
Safety Evaluation Reports dated October 1972,' and March 29, 1979,' for 
Units 1 and 2 will not change due to four fuel assemblies in the core being ir­
radiated to burnups up to 55,000 MWO/MTU. 

Based on the environmental impact appraisal dated March 7, 1979, and 
the reasons set forth above, I have determined that Amendments 44 and 41 
will not significantly affect the quality of the human environment and that a 
full environmental impact statement is not warranted. Therefore, the re­
quest of PEP I is denied.' 

, I 

• Sa/etY,Evaluation 0/ the Zion Nuclear Power Station Units I & 2, attached as Appendix 
D. 

, Safety Evaluation by the Office 0/ Nuclear Reactor Regulation Relating to the Modifica­
tion o/the Spent Fuel Storage Pool, attached as Appendix E. 

• PEPI also questioned why prior notice was not given before issuing the amendments. The 
amendments did not involve a significant hazard consideration and, therefore, the amend­
ments were post-noticed. See also, Appendix D. 
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A copy of this decision will be placed in the Commission's Public Docu­
ment Room at 1717 H Street, N.W., Washington, D.C. 20555 and the local 
Public Document Room for the Zion Station located at Zion-Benton Public 
Library, 2600 Emmaus Avenue, Zion, Illinois 60099. A copy of this docu­
ment will also be filed with the Secretary of the Commission for its review in 
accordance with 10 CFR 2.206(c) of the Commission's regulations. 

In accordance with 10 CFR 2.206(c) of the Commission's Rules of P~ac­
tice, this decision will constitute the final action of the Commission 20 days 
after the date of issuance, unless the Commission on its own motion insti­
tutes the review of this decision within that time. 

Dated at Bethesda, Maryland, 
this 13th day of March, 1980. 

Harold R. Denton, Director 
Office of Nuclear Reactor Regulation 

[Appendixes A, B, C, D & E have been omitted from this publication, but is 
available in the Public Document Room, 1717 H. Street, N.W., Wash­
ington, D.C.] 

• 
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Cite as 11 NRC 501 (1980) 

UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

OFFICE OF NUCLEAR REACTOR REGULATION 

Harold R. Denton, Director 

In the Matter of 

00·80·12 

METROPOLITAN EDISON' 
COMPANY 

Docket No. 50·320 
(10 CFR 2.206) 

(Three Mile Island Nuclear 
Station, Unit 2) March 18, 1980 

The Director of Nuclear Reactor Regulation denies a petition under 10 
CFR 2.206 that requested installation of "cryogenic·traps" prior to planned 
venting of radioactiye gas from Three Mile Island Unit's 2 containment. 

RULES OF PRACTICE: SHOW CAUSE PROCEEDING 

A petition under 10 CFR 2.206 must set forth facts or supporting rea­
sons that establish a basis for taking the action proposed in the petition. 

DIRECTOR'S DECISION UNDER 10 CFR 2.206 

In a telegram dated February 27, 1980, Robert Gary of Philadelphia, 
Pennsylvania, requested under 10 CFR 2.206 that the Commission require 
installation of "cryogenic traps" before i'any planned venting of radioac­
tive gas" from the Three Mile Island Unit 2's containment. Mr. Gary claims 
that "[tlhe reason for this is too obvious to specify in detail .... " . 

On its face, Mr. Gary's request is insufficient, because it does not state 
the facts, as required under 10 CFR 2.206(a), which form the basis of his re­
quest. Facts or other substantiating reasons for taking certain action are 
nece~sary to establish a basis for such action, not only in a petition under 10 
CFR 2.206, but also to justify proposed action by the Director of Nuclear 
Reactor Regulation at his own discretion. See 10 CFR 2.202(a)(1). In the ab­
sence of the petitioner's specification of the bases for proposed action, the 
Director will not entertain such requests under 10 CFR 2.206. See Duke 
Power Company (Oconee Nuclear Station, Units 1, 2 and 3), 00-79-6, 9 
NRC 661 (1979). A statement that the reasons for taking certain action are 
"obvious" is clearly insufficient. 

In all events, the staff has considered the use of a cryogenic processing 
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system in its 'draft report for public comment, "Environmental Assessment 
for Decontamination of the Three Mile Island Unit 2 Reactor Building At­
mosphere" (NUREG-0662, March 1980), For the reasons stated in that re­
port (a copy of which is attached), the staff has recommended to the Com­
mission that it approve purging of the reactor building atmosphere as the 
decontamination option for disposal of Krypton-8S released in the reactor 
building during the accident at Three Mile Island Unit 2. Accordingly, Mr. 
Gary's petition is denied. 

A copy of this'decision will be filed with the Secretary for the Commis-
, sion's review in accordance with 10 CFR 2.206(c) of the Commission's reg­

ulations. As provided in 10 CFR 2~206(c), this decision will constitute the fi­
nal action of the Commission twenty (20) days after the date of issuance, 
unless the Commission on its own motion institutes review of this decision 
within that time. 

Dated at Bethesda, Maryland, 
this 18th day of March, 1980~ 

Harold R. Denton, Director 
Office of Nuclear Reactor Regulation 

, , 
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"" Cite as 11 NRC 503 (1980) 00·80·13 

UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

OFFICE OF NUCLEAR REACTOR REGULATION 

Harold R. Denton, Director 

In the Matter of 

GEORGIA POWER 
COMPANY, et al. 

(Alvin W. Vogtle Nuclear Plant, 
Units 1 and 2) 

Docket Nos. 50·424 
50·425 

"(10 CFR 2.206)" 

March 26, 1980 

In a supplemental decision under 10 CFR 2.206, the Director of Nuclear 
Reactor Regulation considers new informatio"n submitted by Georgia Power 
Company to determine whether such information would alter the conclu- " 
sions reached in two earlier denials of petitions filed by Georgians Against 
Nuclear Energy. The Director finds that the new information does not alter 
the conclusions in the earlier denials and, accordingly, does not find as basis 
for suspending construction of the Vogtle units and reopening the "need for 
power" issue. 

NRC-RESPONSIBILITIES UNDER NEPA 

Every forecast of need or demand for electricity carries an associated 
uncertainty and, thus, the most that can be required is that the forecast be a 
reasonable one in light of what is ascertainable at the time it is made. 

NRC-RESPONSIBILITIES UNDER NEPA 

As a basis"for reopening the "need for power" determination on the ba­
sis of new information, the staff will generally assess whether the new infor­
mation reveals a significant new environmental impact or would clearly 
mandate a change in the result obtained in the original determination. 

NEPA-NEED FOR POWER 

Under NEPA the NRC must determine that the need for the power to be 
generated by a plant coincides reasonably with the operational date of the 
plant. 
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SUPPLEMENTAL DIRECTOR'S DECISION UNDER 
10 CFR 2.206 

On October 12, 1979, the Acting Director of Nuclear Reactor Regula­
tion issued a decision under 10 CFR 2.206 which denied a petition of the 
Georgians Against Nuclear Energy (GANE). Georgia Power Company (Al­
vin W. Vogtle Nuclear Plant, Units 1 and 2), DD-79-18, 10 NRC 617 (1979). 
This decision denied GANE's request that an earlier denial under 10 CFR 
2.206 regarding the Vogtle units. DD-79-4, 9 NRC 582 (1979), be reconsid­
ered and that construction of the facility be suspended and the need for 
power from the facility be re-examined. 

While the October 12th decision was pending before the Commission for 
its discretionary review under 10 CFR 2.206(c), counsel for the licensee in­
formed the staff that new information had become available which might 
bear on the staff's consideration of GANE's petition. The staff then asked 
the Commission to postpone its decision whether to review the Director's 
denials until the staff had received the information from the licensee and 
had evaluated it in a supplemental decision. Accordingly, the Commission 
extended in an Order of October 31, 1979, the time within which it may act 
to review the April 13th and October 12th denials until twenty (20) days 
after issuance of a supplemental decision discussing the licensee's new infor­
mation. 

By letter of November 27, 1979, the licensee provided the new informa­
tion, which advised the staff (1) of a revised peak demand load forecast and 
generation expansion plan, and (2) that Georgia Power Company (GPC) 
and Florida Power and Light Company (FP&L) have begun discussions 
which could lead to a proposal that FP&L become a co-owner of the Vogtle 
plants. The petitioner commented on GPC's submission in letters dated 
January 30 and February 14, 1980. This supplemental decisfori provides the 
staff's analysis of GPC's letter of November 27, 1979, and of the petition-
er's comments. . 

Upon review of the information submitted by the licensee and the peti­
tioner, the staff has concluded (1) that the latest revisions in demand and ca­
pacity forecasts do not represent a major change in facts which would alter 
the need for power determinations, and (2) that any evaluation of a pro­
posed change in ownership of the facility should be made in the context of 
an actual proposal for amendment of the Vogtle construction permits. The 
staff does not find a basis, therefore, for suspending construction and re-
opening the "need for power" issue. . 

I. GPC'S REVISED LOAD FORECAST 

The first aspect of GPC's November 27th letter concerns the revised 
(October 30, 1979) Georgia territorial load forecast of peak electricity de-
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mand for the period 1979-1990. 1 The October 1979 forecast indicates an 
average growth rate of 4.03 percent between 1979 and 1990,2 as compared 
to a 4.6 percent growth rate predicted in 1978. 

The staff has been concerned with the OPC's predictions of growth in 
demand for electricity insofar as these predictions bear on the need for 
power from the Vogtle units. Whether a need exists for the generating ca­
pacity of a nuclear facility is relevant to fulfillment of the Commission's re­
sponsibilities under the National Environmental Policy Act of 1969 
(NEPA). NEPA requires balancing of environmental costs against the ex­
pected benefits of major federal actions which significantly affect the envi­
ronment before the action is taken. '''Need for power" is a shorthand ex­
pression for the "benefit" side of the cost-benefit balance which NEPA 
mandates in considering the licensing of a nuclear power plant. 3 "A nuclear 
plant's principal 'benefit' is of course the electric power it generates. Hence, 
absent some 'need for power', justification for building a facility is prob­
lematical." Duke Power Company (Catawba Nuclear Station, Units 1 and 
2), ALAB-355, 4 NRC 397,405 (1976). 

The Commission must also determine that a need for the plant coincides 
reasonably with the operational date of the primt. This" determination is 
relevant to the Commission's NEPA responsibilities, because (1) extremely 
long-range predictions of need for power are so uncertain as to be essential­
ly meaningless, and (2) a federal agency should not permit the environmen­
tal costs of a proposed action to be incurred far in advance of the time when 
they may be necessary. 

The Commission has recognized, however, that uncertainty is inherent 
in any prediction of the need for or demand for the electricity to be gener­
ated by a nuclear plant. 

[E]very prediction has an associated uncertainty and ..• long range 
forecasts of this type are especially uncertain in that they are affected by 

I As a point of clarification, GPC correctly observed in the November 27th letter that the 
forecasts and power needs addressed in the prior Director's denials reflected the combined sys­
tems of the Vogtle owners, i.e:, of GPC, Oglethorpe Power Corporation, the Municipal Elec­
"tric Authority of Georgia, and the City of Dalton. The staff's analyses were made on t.hat ba­
sis. 

, GPC's November 27th letter contains a typographical error in item (I) on the first page. 
In describing predictions of annuill growth rates, GPC erroneously referred to the period for 
which predictions had been made as 1979-1980, rather than 1979-1990. Attachment 1 to the let­
ter clearly shows that these predictions are for the 1979-1990 period, and counsel to GPC in­
formed the staff of the error by telephone. GANE's January 30th comment regarding the need 
for a load growth of 7 percent in 1980 to meet the 4.03 percent projection is therefore in error. 

, Public Service Company of New Hampshire (Seabrook Station, Units 1 and 2), ALAB-
422,6 NRC 33, 90 (1977). 
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trends in usage, increasing rates, demographic changes, industrial 
growth or decline, the general state of the economy, etc. These factors 
exist even beyond the uncertainty that inheres in demand forecasts: as­
sumptions on continued use from historical data, range of years consid­
ered, the area considered, extrapolations from usage in residential, com­
mercial, and industrial sectors, etc." Carolina Power and Light Com­
pany (Shearon Harris Nuclear Power plant, Units 1,2, 3 and 4), CLI-
79-5, 9NRC 609,610 (1979). 

As the Atomic Safety and Licensing Appeal Board has stated, "[gJiven 
the legal responsibility imposed upon. a public utility to provide at all times 

. adequate, reliable service-and the severe consequences which may attend 
upon a failure to discharge that responsibility-the most that can be re­
quired is that the forecast be a reasonable one in the light of what is ascer­
tainable at the time made." Kansas Gas and Electric Company (Wolf Creek 
Generating Station, Unit 1), ALAB-462, 7 NRC 320, 328 (1978) (citation 
omitted). . 

The Atomic. Safety and Licensi~g Board found in its Initial Decision 
that there was a need for the Vogtle units. Georgia Power Company (Alvin 
W. Vogtle Nuclear Plant, Units 1-4), LBP-74-39, 7 AEC 895 (1974). In its 
Supplemental Initial Decision, the Board found that the environmental de-. 
terminations made in its 1974 decision were still valid. LBP-77-2, 5 NRC 
261 (1977). The Atomic Safety and Licensing Appeal Board affirmed the 
Licensing Board's decisions in these matters. ALAB-375, 5 NRC 423 
(1977). The Commission made, therefore, a good faith assessment of the 
need for the Vogtle units based on the information available to it at the 
time. Licensing of the Vogtle units' construction was based on that assess­
ment. 

In the staff's consideration of GANE's petition, the reasonableness of 
the original forecast of the need for the Vogtle units has not been the critical 
concern. 4 Rather, the focus of the staff's inquiry has been the need to re­
open the original proceedings to reassess need for power in light of the in­
formation submitted by GANE and GPC. GANE's original petition alleged 
that GPC's proposed sale of portions of its Scherer plant, a coal-fired facil­
ity, and the cost of solar photovoltaic systems raised sufficient questions 
concerning the need for the Vogtle units such that the hearings on the need­
for-power should be instituted. GANE's petition was denied in the decision 

• OANE alleged in its May 1, 1979, petition that the earlier determinations of need for the 
Vogtle units were defective in that (1) the consideration of conservation as an alternative was 
procedurally defective, and (2) OPC made "material false statements" to the NRC regarding 
the need for power. As discussed in the October 12, 1979, Director's denial (00-79-18), these 
allegations are without merit. 
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of April 13, 1979 (00-79-4,9 NRC 582). GANE then sought reconsidera­
tion of this denial in its petition of May I, 1979, (including supplemental fil­
ings of July 17 and August.2, 1979) on the basis of other matters which 
GANE averred mandated revocation of the Vogtle construction permits. 
This petition was denied on October 12, 1979 (OD-79-18)~ 

In this supplemental decision, the critical inquiry is not so much the im­
pact of GPC's revised forecast on the prior Director's denials as it is the 
need to reopen the "need-for-power" determination on the basis of this in­
formation itself. In the staff's view, the April and October Director's de­
nials were reasonable in light of the circumstances known or predicted at 
that time. The issue for resolution at this juncture is whether the new fore- . 
cast represents a significant new environmental impact or information 
which would clearly mandate a change in the result obtained in the Commis­
sion's original determination 'of the need for the Vogtle units.' 

The Georgia Territorial Generation Expansion Plan of August, 1978, 
projected an average annual growth rate of 4.65 percent, based on predicted 
loads of 10,213 MW in 1978 and 17,614 MW in 1990. (The 1978 actual load 
was 10,113 MW.) In the most recent GPC system expansion plan, (October 
30, 1979, Attachment 1 to the licensee's November 27th letter), the load 
forecasts for 1980-1990 have been revised downward, and now reflect a 4.00 
percent annual average growth rate from the 1978 'actual' of 10,113 MW to 
the projected 1990 load of 16,183 MW. GPC projected a 4.03 percent an­
nual average growth rate from 1979 to 1990. Net system capacity forecasts 
have been revised, so that forecasted system capacity in 1990 has been re­
duced from 20,369 MW (the August 1978 forecast) to 19,719 MW. GPC has 
also revised the ratings of some of the scheduled additions and their inserv­
ice dates. The following table compares the 1978 and 1979 forecasts for the 
years 1985-1990. This is the time period that includes startup of the Vogtle 
plants and the sale of Scherer capacity. 6 

, The staff has applied this standard in the prior denials of GANE'S petitions as well as in 
other Director's denials under 10 CFR 2.206. See, e.g., Public Service Company of Indiana 
(Marble Hill Nuclear Generating Station, Units 1 and 2), 00-79-10, 10 NRC 129 (1979). The 
staff believes that this standard is consistent with NEPA and is appropriate in considering un­
der 10 CFR 2.206 petitions to reopen the record in a proceeding in light of the well-recognized 
need for finality in the administrative process. See Greene County Planning Board v. FPC, 559 
F.2d 1227, 1233 (2d Cir. 1976), cert. denied, 434 U.S. 1086 (1978); Cleveland Electric I//um­
inating Company (perry Nuclear Power Plant, Units 1 and 2), ALAB-443, 6 NRC 741, 750-51 
(1977). 

• Sale of the coal-fired Scherer plants was discussed in greater detail in Appendix A to the 
April 13th Director's Denial. In its January 30, 1980, comments, GANE alleged that GPC in­
tended to sell 1200 MW capacity of the Scherer plants, rather than the approximately 800 MW 
capacity earlier estimated. Based on a discussion with GPe, GANE retracted the allegation in 

(Footnote continued on next page) 
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YEAR AUGUST 1978 FORECAST OCTOBER 1979 FORECAST 
Percent Percent 

, Load Capacity Reserve Load Capacity Reserve 
1985 14432 18527 28.37 '13408 17074 27.34 
1986 15045 18627 23.81 13950 17166 23.05 
1987 15689 18902 20.48 14649 18295 24.89 
1988 16238 20017 23.27 15215 19402 27.52 
1989 16902 19949' 18.03 15616 '19745 26.44 
1990 17614 20369 15.64 16183 19719 21.85 

The reserve margins are comparable for 1985 and 1986, but are higher in 
1988 through 1990 for the 1979 forecast. The staff has analyzed these re­
serves in the same,manner as was done for the 1978 forecast (Appendix A, 
p. 3, of the Director's Denial of April 13, 1979), using the following as-' 
sumptions: ' 

1985: Decrease capacity by 1150 MW (Vogile Unit 1 capacity) 
1986: Same as 1985 
1987: Increase capacity by 404 MW (SO percent of Scherer Unit No.3) 

and decrease capacity by 1150 MW (Vogtle Unit 1 capacity) 
1988: Increase capacity by 404 MW (SO percent of Scherer Unit No.3) 

and decrease capacity by 2300 MW (Vogtle Units 1 and 2 capac­
ity) 

1989: Increase capacity by 808 MW (50 percent of Scherer Units 3 and 
4) and decrease capacity by 2300 MW (Vogtle Units 1 and 2 ca­
pacity) 

1990: Same as 1989. 
Under these revised conditions, the percent reserves for the Georgia Terri­
torial System (GPC, ope, MEAG, and Dalton) would be as follows: 

BASED ON BASED ON 
AUGUST 1978 FORECAST OCTOBER 1979 FORECAST 

1985 23.750/0: 1985 18.77% 
1986 19.36% 1986 14.81 % 
1987 18.98% 1987 19.80% 
1988 14.85% 1988 15.06% 
1989 9.93% 1989 16.89% 
1990 8.06% 1990 12.63% 

(Footnote continued from previous page) 
its February 14, 1980, letter. GANE believes, however, that "this incident illustrates the need 
for a hearing" to consider the need for the Vogtle units. A hearing on GANE's petition is not 
required, of course, by law. Illinois v. NRC, 591 F.2d 12, 14 (7th Cir. 1979). The Commission 
is not required to institute full-blown proceedings because there may be some confusion as to 
the facts underlying the petitioner'S claim. The Commission may "properly undertake prelimi­
nary inquiries in order to determine whether the claim is substantial enough ••• to warrant 
full proceedings," and, on that basis "has substantial discretion to decline to initiate proceed­
ings based on this review .•.. " Porter County Choptero/the [zook Walton Leoguev. NRC, 
No. 78-1556, Slip Op. at II (D.C. Cir., Sept. 6, 1979). As discussed in this decision, the staff 
does not believe that institution of proceedings is appropriate in this instance. 
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The 1979 data are not dissimilar to those based on the 1978 forecast. What 
is suggested by the data, particularly if future forecasts predicted even slow­
er growth in the Georgia territorial system, is that, though the generating 
capacity of the Vogtle units would eventually be needed in this system, the 
dates when initial operation of the units is actually needed may shift to the 
future if future demand for electricity decreases. Although there may be 
some slippage in the dates at which the units are "firmly" needed, this slip­
page does not represent itself a major change in facts which would alter the 
staff's "need-for-power" determinations to date.7 As discussed previously 
in this decision, every demand forecast has inherently uncertain aspects. 
The timing of need for a plant need only to reasonably coincide with com­
mencement of operation of the facility. The staff"cannot say at this time 
that the timing of need for the Vogtle units does not reasonably coincide 
with the projected 1985 and 1988 operation dates for the respective units. 
Therefore, GPC's revised October 1979 forecast does not warrant suspen­
sion of further construction pending redetermination of the need-for-power 
issue. 

II. NEGOTIATIONS REGARDING SALE TO FLORIDA POWER AND 
LIGHT COMPANY 

GPC's November 27th letter also refers to its preliminary negotiations 
to sell a portion of the Vogtle units to Florida Power and Light Company. 
As noted in the October 12, 1979, Director's denial, a change in ownership 
of the Vogtle units would require amendment of the construction permits. 
GPC (representing the current owners of the Vogtle units) has not applied 
for such an amendment, and, absent any formal request for further changes 
in ownership arrangements, the staff is not in a position to evaluate any 
such proposed change in ownership. At such time as the Vogtle owners 
might apply for an amendment to the construction permits, the staff would 
prepare an environmental impact appraisal (EIA) as provided in 10 CFR 
Part 51 for the purpose of determining whether preparation of an environ­
mental impact statement (EIS) is required by the proposed action. The 
staff's decision, based on this EIA, would result either in a notice of intent 
to prepare an EIS or a negative declaration to the effect that an EIS is not 
required for the proposed action. The staff's determination would be pub­
lished in the Federal Register as required under 10 CFR Part 51. Issuance of 
any amendment would conform to section 189 a. of the Atomic Energy Act 
of 1954, as amende"d, and the Commission's regulations in 10 CFR Part 2. 

1 C/. Carolina Power and Light Company (Shearon Harris Nuclear Power Plant. Units 1-
4). CLI-79-S. 9 NRC 607 (1979); Niagara Mohawk Power Corporation (Nine Mile Point Nu­
clear Station. Unit 2). ALAB-264. I NRC 347 (1975). 
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III. CONCLUSION 

The staff does not believe that the information provided by GPC in its 
November 27th letter represents a major new environmental impact or 
change in facts which would significantly alter the determination of the 
need-for-power from the Vogtle units. Accordingly, I do not intend to order 
suspension -of the Vogtle construction permits pending reexamination of the 
need-for-power from the Vogtle units. 

A copy of this decision will be placed in the Commission's Public Docu­
ment Room at 1717 H Street, N.W., Washington, D. C. 20555, and the lo­
cal public document room for the Alvin W. Vogtle Nuclear Plant, Unit 
Nos. 1 and 2, at the Burke County Library, 4th Street, Waynesboro, Geor­
gia. A copy of this decision will also be filed with the Secretary for the Com­
mission's review in accordance with 10 CFR 2.206(c) of the Commission's 
regulations. . 

FOR THE NUCLEAR REGULATORY COMMISSION 

Dated at Bethesda, Maryland, 
this 26th day of March, 1980. 

Harold R. Denton, Director 
Office of Nuclear Reactor Regulation 
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Cite as 11 NRC 511 (1980) 

UNITED STATES OF AMERICA 
.NUCLEAR REGULATORY COMMISSION 

COMMISSIONERS 

John F. Ahearne, Chairman 
Victor Glllnsky 

Richard T. Kennedy 
Joseph M. Hendrie 
Peter A. Bradford 

CLI-80-11 

In the MaHer of Docket No. 50-275 OL 
50-323 OL 

PACIFIC GAS AND ELECTRIC 
COMPANY 

(Diablo Canyon Nuclear Power ' 
Plant, Units 1 and 2) 

April 2, 1980 

The'Commission denies a petition requesting Commission review of an 
Appeal Board member's decision not to disqualify himself from this 
proceeding. 

APPEAL BOARD: DISQUALIFICATION OF MEMBER 

An Appeal Board member who participated as an adjudicator in a 
,construction permit proceeding for a' facility is not required to disqualify 
himself from participating as an adjudicator in the operating license 
proceeding for the same facility. ' . ' 

ORDER 

On March 13, 1980, Joint Intervenors filed a motion requesting the 
'Commission to disqualify Dr. John H. Buck from sitting on the Atomic 
Safety and Licensing Appeal Board assigned to hear the appeal on the 
seismic issues in the Diablo Canyon proceeding. In the alternative, Joint 
Intervenors requested that the Commission refer the matter to Dr. Buck for 
an initial ruling. On March 21; 1980, the Commission issued an order 
directing Dr. Buck to rule on the motion. The order stated that should Dr. 
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Buck decide to remain in the proceeding, his decision will be subject to 
Commission review pursuant to 10 CFR 2.786. CLI-S0-8, 11 NRC 433. 

'On March 24, 1980, Dr. Buck issued a memorandum in which he 
concluded that there was no legal requirement that he disqualify himself, 
and that he did not intend to do so. On March 28, 1980, Joint Intervenors 
filed a petition requesting the Commission to review that decision. The 
Commission has decided to deny the petition. 

Joint Intervenors have suggested two grounds for disqualification: (I) 
Dr. Buck's participation would create an appearance of bias because in two 
previous licensing proceedings he did not accept the views of one of the 
Joint Intervenors' expert witnesses, Dr. Mihailo Trifunac; and (2) that an 
appearance of bias is created by his participation in a 1971 Appeal Board 
decision which Joint Intervenors assert erroneously affirmed an Atomic 
Safety and Licensing Board decision granting. a construction permit for 
Diablo Canyon Unit 2. Joint Intervenors assert that Dr. Buck at that time 
failed to adequately consider their seismic concerns. 

In response, Dr. Buck, stated that a judge is not required to disqualify 
himself from a proceeding just because he has had prior involvement with 
similar issues or parties, citing FTC v. Cement.Institute, 333 U.S. 683, 703 
(1947). He further noted that in each of two earlier proceedings in which he 
did not accept Dr. Trifunac's judgment he was joined in his opinion by 
another Appeal Board member. He explained that he is not biased against 
Dr. Trifunac, but that "reasonable minds can and do differ on any given 
issue." With respect to Joint Intervenors' charges that he made erroneous 
rulings in the Diablo Canyon construction permit proceeding, Dr. Buck 
noted that those rulings are "ancient history" and that five other members 
of the Licensing Board and Appeal Board also decided to approve 
construction of the Diablo Canyon facility. 
, The Commission has reviewed the matter and determined that a case has 
not been established for disqualification. Dr. Buck has not previously ruled 
on the specific factual questions before the Appeal Board, and we have no 
evidence that he is partial or has a closed mind. The mere fact that he has 
not accepted Dr. Trifunac's views in the past does not force the 
Commission to conclude that Dr. Buck wili be unable to objectively 
consider Dr. Trifunac's views in this proceeding. 

The Commission has never taken the position that because a member of 
the Appeal Board participated as an adjudicator in a construction permit 
proceeding for a particular facility that the member is precluded from 
sitting on the Board that will review the operating license application for 
that same facility. We find no special circumstances here which would 
cause the Commission to change that policy. 
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We conclude that based on the information before us that Dr. Buck is 
not biased, his participation does not present an appearance of bias, and 
that his prior involvement with Diablo Canyon at the construction permit 
stage does not require disqualification. The petition for review is, therefore, 
denied.1 

Commissioner Bradford would have granted the petition for review. 
It is so ORDERED. 

Dated at Washington, D.C. 
this 2nd day of April 1980. 

For the Commission 

SAMUEL J. CHILK 
Secretary of the Commission 

'Section 201 of the Energy Reorganization Act, 42 U.S.c. 5841, provides that action of the 
Commission shall be determined ,?y a "majority vote of the members present." Commissioner 
Gilins1cy was not present at the meeting at which this Order was approved. Had he been 
present he would have voted with the majority. Accordingly, the formal vote of the 
Commission is 3-1. . 
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Cite as11 NRC 514 (1980) CLI-80-12 

UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION ' 

In the MaHer of 

COMMISSIONERS 

John F. Ahearne, Chairman 
. Victor Glllnsky 

Richard T. Kennedy 
Joseph M. Hendrie 
Peter A. Bradford 

CAROLINA POWER AND 
LIGHT COMPANY 

(Shearon Harris Nuclear Power 
Plant, Units 1, 2, 3, and 4) 

Docket No. 50-400 
50-401. 
50-402 
50-403 

April 17, 1980 

The Commission reverses and vacates as beyond the authority of the 
Appeal Board, those portions of ALAB-577 and ALAB-581 that direct the 
staff to take certain steps in connection with its assessment of the 
applicant's management capability to operate the Shearon Harris facility; 
and, pursuant to its supervisory authority over the staff, directs the staff to 
conduct its assessment of the applicant's capability to operate the facility 
and follow the other conditions set forth by the Appeal Board in ALAB-577 
as part of the staffs operating license application acceptance review for the 
plant. 

ADJUDICATORY BOARDS: DELEGATED AUTIIORITY 

Adjudicatory boards do not possess the authority to direct the holding of 
hearings following the issuance of a construction permit; nor have boards 
been delegated the authority to direct the staff. in the performance of itS 
administrative functions. 
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NRC: SUPERVISORY AUTIIORITY 

As part of its inherent supervisory authority, the Commission has the 
authority to direct the staff's performance of administrative functions, even 
over matters in adjudication. . 

ADJUDICATORY BOARDS: DELEGATED AUTHORITY 

. Adjudicatory boards concerned about the conduct of the staff's 
administrative functions should bring the matter to' the Commission's 
attention or certify a question to·the Commission. 

RULES OF PRACI1CE: OPERATING LICENSE HEARING 

Operating license proceedings stat:! with the notice of proposed action 
(10 (.:FR 2.105) and are separate from prior proceedings. 

MEMORANDUM AND ORDER 

In September 1978, t~e Commission's attention was drawn by the 
Atomic Safety and Licensing Board in this proceeding to serious concerns 
about the completeness of the administrative record on the issue of 
Carolina Power and Light Company's management qualifications' with 
resp~ct to the Shearon Harris facility. The Commission found that the 
Lic~nsing Board raised a serious question regarding the integrity ,of the 
administrative process and remanded that issue "for' a further hearing on . 
the management capability of [the applicant] to construct and operate the 
proposed Shearon Harris facility without undue risk to the health and 
safety of·the public." CLI-78-18, 8 NRC 293, 294 (1978). The Licensing 
Board has concluded hearings on the issue and approved the applicant's 
management capability to construct the facility properly. LBP-79-19,10 
NRC 37 (1979). The Atomic Safety and Licensing Appeal Board has 
affirmed the Licensing Board's determinations on the merits .. ALAB-577, II 
NRC 18 (January 29, 1980). No party to the proceeding has disputed the 
correctness of that determination. The Commission likewise has no reason' 
to disturb that conclusion. 

The current dispute involves the question of what steps the NRC staff 
ought to take with respect to the management qualifications issue at the 
time the Harris operating license application is filed. The Licensing Board 
had sufficient residual doubt concerning applicant's management capability 
to operate the Harris facility that it ordered a hearing held at the operating 
license stage on .that issue. LBP-79-19, supra, 10 NRC at 43,98-99. The staff 
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appealed, arguing that the Licensing Board lacked authority to order a 
hearing in the operating license proceeding. 

The Appeal Board agreed with the staff, finding that the Licensing 
Board for that construction permit proceeding lacked the authority, in the 
regulations or in the Commission's delegation to it, to order a hearing at the 
operating license stage. Thus, the Appeal Board .vacated the Licensing 
Board's condition on the construction permits which would have required 
an operating license hearing. However, the Appeal Board directed the staff 
to conduct a preliminary assessment on the management qualifications 
issue .in the operating license application and' provide the same to the 
Commission and include it in the Federal Register notice of opportunity for 
hearing. 10 CFR 2.105. ALAB-577, supra, at 36. The NRC staff petitioned 
for review, urging that the Commission upset the Appeal Board-imposed 
requirement because it has "manifestly unacceptable 'precedential implica­
tions .. .in a procedural and jurisdictional sense." Staff Petition at 2 [emphasis 
in original]. The staff did not object to the substance of what the Appeal 
Board had ordered and suggested that the Commission itself provide 
similar directions to the staff. 

For its part, the applicant moved the Appeal Board to reconsider its 
action, believing that it would delay processing of the operating license 
application. The Appeal Board' disagreed and denied the motion. ALAB-
581, 11 NRC 233 (February 20, 1980). The Commission consolidated its 
consideration of this decision with ALAB-577. Commission Order, extend­
ing time (February 21, 1980). The applicant petitioned for review of ALAB-, 
581. In addition to advancing a position similar to staff's position in, its 

. petition on ALAB-577, the'applicant argued that the Appeal Board's denial 
of its motion had a "dubious" basis. ' 

The Commission appreciates the willingness of both adjudicatory boards 
which have considered this case to search for effective means to assure that 
the managemen~ capability' issue receives appropriate scrutiny' at the 
operating license stage. The Commission recognizes the importance of the 
substantive concerns as well as the serious attention given to designing a 
remedy to address them. Unfortunately, the Appeal Board's remedy, like 
the Licensing Board's solution, exceeds the authority the Commission has 
delegated to adjudicatory tribunals in this instance and must be vacat~d. 

It is well-settled that Boards do ,not possess "the authority to direct the 
holding of hearings following the issuance of a construction permit." 
Florida Power and Light Company (Turkey Point Nuclear Generating 
Station, Units 3 and 4), 4 AEC 9, 15-16 (AEC 1967). It is also clear that the' 
Boards do not direct the staff in performance 'of their administrative 
functions. The Commission does have authority)p do so, however, as part 
of, its inherent supervisory authority even over 'matters in adjudication. 
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Niagara Mohawk Power Corp. (Nine Mile Point, Unit 2), CLI-73-28, 6 AEC 
995 (1973). This principle is clearly part of Appeal Board practice. Florida 
Power and Light Company (St. Lucie Nuclear Power' Plant, Unit No.2), 
ALAB-SS3,' 10 NRC 12, 14 (1979). Accordingly, in these circumstances, 

, Boards concerned about the conduct of the staffs administrative functions ' 
, bring the matter to the Commission's attention as described in ALAB-SS3, 
supra, or certify a question to the Commission. See, e.g., 10 CFR 2.78S(d). 
In this regard, the Commission expects that Boards will, when appropriate, 
suggest to it proposed guidance or instructions for the staff in the conduct 
of its administrative functions at the time Boards bring matters to the 
Commission's attention. The Commission here only concludes that Boards 
may not act beyond their delegated authority'. " 

An important reason for this decision is that the Boards' jurisdiction over 
the management qualifications issue in the construction perinit proceeding 
will end with this decision. 10 CFR 2.717(a). See Carolina Power and Light 
Company (Shearon Harris Nuclear Power Plant, Units I, 2, 3, and 4). CLI~ 
79-S, 9 NRC 607, 610 (1979). The operating license proceeding starts with 
the notice of proposed action (10 CFR 2.IOS) and is separate from the prior 
proceeding. Boards have jurisdiction only in proceedings and the Appeal 
Board will have lost jurisdiction over the instant issue by the time the 
operating license notice is published. The Commission is not inclined to 
overrule or limit its case law that has narrowly construed "proceeding"l in 
order to expand the Board's delegation of authority to apply to this case. 10 
CFR 2.78S(a). 

For these reasons, the Commission reverses the portions of ALAB-S77 
and ALAB-S81 to the extent they purport to direct the staff in , the 
performance of administrative tasks in it. separate "proceeding." The 
Commission declines to review the other issues raised by the applicant's 
petition for review of ALAB-S81. 10 CFR 2.786(b). Fina~ly, pursuant to its 
supervisory authority, the, Commission directs the staff to conduct the 
prelimin~ry assessinent and follow the other conditions described by the 
Appeal Board in ALAB-S77, as part of the staffs review of the Harris 
operating iicense application acceptance review (10 CFR' 2.101(a», a 
condition precedent to, publication of notice under 10 CFR 2.IOS and 
adopts the Appeal Board's 'rationale for these conditions as its ow~. 

ISee, e.g., Public Service Company of New Hampshire (Seabrook Station, Units 1 and 2), ALAB-
513, 8 NRC 694 (1978); Carolina Power and Light Company (Shearon Harris Nuclear Power 
Plant, Units 1, 2, 3, and 4), ALAB-526, 9 NRC 122 (1979) Public Service Company of Indiana 
(Marble Hill Nuclear Generating Station, Units 1 and 2),ALAB-530, 9 NRC 261 (1979). 
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Chairman Aheame concurs in the decision that the Appeal Board lacked 
. authority to direct the stafTin this case, but dissents from the decision not to 
grant the applicant's petition to review ALAB-581. Chairman Aheame 
would have preferred the approach outlined by-the applicant in its· motion.2 

It is so ORDERED. 

Dated at Washington, . D.C., 
this 17th day of April 1980. 

For the Commission 

SAMUEL J. CHILK 
Secretary of the Commission 

2Section 201 of the Energy Reorgaruzation Act, '42 U.S.C. 5841 provides that action of the 
Commission shall be determined by a "majority vote of the members present." Commissioners 
Gilinsky and Bradford were not 'present when this item was affmned. Had Commissioners 
Gilinsky and Bradford been present at the meeting they would have voted with the majority. 
Accordingly, the formal vote of the Commission on this matter was 2-1, with Chairman 
Aheame dissenting in part. 

518 



Cite as 11 NRC 519 (1980) 

UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

COMMISSIONERS 

John F. Aheame, Chairman 
Victor Gillnsky 

Richard T. Kennedy 
Joseph M. Hendrie 
Peter A. Bradford 

CLI-80-13 

In the MaHer of Docket No. 50-320 

METROPOLITAN EDISON 
COMPANY 

(Three Mile Island, Unit 2) April 16, 1980 

The Commission detennines that the accident which occurred at Three 
Mile Island, Unit 2 on March 28, 1979 did not constitute an "extraordinary 
nuclear occurrence" within the meaning of the Price':'Anderson Act, as 
defined by Section 110) of the Atomic Energy Act, 42 U.S.C. 20140), and 
10 CFR Part 140 of Commission regulations,' The Commission also 
expresses reservation about the criteria and statutory definitions in light of 
the Three Mile Island experience, and notes that a rulemaking proceeding is 
now underway to address those concerns. 

ATOMIC ENERGY ACT: "EXTRAORDINARY NUCLEAR 
OCCURRENCE" 

When the Commission determines that an "extraordinary nuclear 
occurrence" (ENO) has occurred, persons with claims for injuries or 
damages need not prove that the licensee or other responsible parties were 

, negligent, and defendants in legal proceedings cannot argue that the person 
making the claim somehow contributed to the injury. In addition, the time 
within which a legal action may be commenced is extended. Whether or not 
an ENO is declared, a claimant must still prove an injury or damage, the 
monetary amount of the loss, and how the loss was caused by the accident. 
When an incident is not found to be an ENO, all court proceedings are 

,conducted under applicable state and federallaw. 
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ATOMIC ENERGY ACT: "EXTRAORDINARY NUCLEAR 
OCCURRENCE" 

As defined by Section IIG) of the Atomic Energy Act, 42 U.S.C. 2014G), 
an "extraordinary nuclear occurrence" is an event which causes both (I) 
substantial offsite release of nuclear material or substantial off site radiation 
levels, and (2) actual or likely substantial damages to persons or property 
offsite. The application of those tests to specific events is governed by the 
Commission's criteria set forth in 10 CFR 140.84 and 140.85. 

ATOMIC ENERGY ACT: "EXTRAORDINARY NUCLEAR 
OCCURRENCE" (STANDARD FOR REVIEW) 

The ENO determination envisioned by Congress and the Commission's 
rules is an objective decision, depending upon the application of specific 
criteria to the facts of a particular accident. Criterion I requires consider­
ation of whether measured releases or radiation levels (or the best estimates 
of releases or radiation levels for which direct measurements are not 
available) meet the levels specified in the criterion. Criterion II is somewhat 
more subjective in that it requires an assessment of dollar amounts of 
damages that "probably will result" from the accident prior to any court 
judgments reducing claims to exact figures. , 

ATOMIC ENERGY ACT: "EXTRAORDINARY NUCLEAR 
OCCURRENCE" (STANDARDS FOR REVIEW) 

, ' 

Before making its final ENO determination based on the staff's findings, 
the Commission will review whether (I) the staff has taken a sufficiently 
conservative approach to application of the criteria; (2) there are any major 
legal or policy questions presented which should receive close Commission 
scrutiny; (3) all available data have been assembled and considered; and (4) 
adequate opportunity for public input has been provided. If the staffs 
findings are acceptable in t~ese 'respects, the. remaining questions are 
quantitative, i.e., whether, based on the record that has. been compiled, 
radiological releases or radiation meet the levels specified in Criterion I and 
damages meet the levels specified in Criterion II. 
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ATOMIC ENERGY ACT: "EXTRAORDINARY NUCLEAR 
OCCURRENCE" (STANDARDS FOR REVIEW) 

In determining whether the quantitative levels specified in the Criteria 
have been met, the Commission will not recalculate doses and radiation 
levels arrived at by the staff. Rather, the Commission's' review Will focus on 
whether there is anything apparent in the record as a whole to indicate that 
the staff made any significant errors requiring re-analysis. 

ATOMIC ENERGY ACT: "EXTRAORDINARY NUCLEAR 
OCCURRENCE" (CRITERION I) 

The values of Criterion I should be regarded as a guide for the meaning 
of "substantial" ofTsite releases rather than as rigid levels with no allowance 
for uncertainties. If it appears that calculations based on reasonable 
scenarios (or actual measurements, if available and sufficiently accurate) 
enter the basic range of specified values, the criterion will be considered 
met. 

DETERMINATION 

The Commission today determines that the accident at Three Mile 
Island did not constitute an "extraordinary nuclear occurrence" (ENO) as 
that term is defined by the Price-Anderson Act and the Commission's 
regulations. Specifically, we find that Criterion I for an ENO, contained in 
to CFR 140.85, has not been met. For reasons explained below, we make 
no explicit finding as to Criterion II. 

In the event of a nuclear accident (or nuclear "incident" as the term is 
used in the Atomic Energy Act), claims for injuries or damages can be 
brought by any injured person against'the plant licensee (in this case 
Metropolitan Edison Company) and any other party considered responsible 
for the accident. Congress has established a system of private insurance, 
funds from electric utilities and government indemnity totalling $560 
million to pay such claims. One of the principal' obstacles to a claimant's 
recovery for injuries or damages could be the necessity of proving in a court 
proceeding that the defendants were negligent and that their negligence 
caused or contributed to the accident. However, when the Commission 
determines, that a nuclear incident was an "extraordinary nuclear occur­
rence," the Price-Anderson Act provides for a system which is similar in 
some respects to a "no-fault" recovery scheme. 
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When the Commission determines that an ENO has occurred, persons 
with claims for injuries or damages need not prove that the licensee or other 
responsible parties were negligent. Furthermore, the defendants in legal 
proceedings cannot argue that the person making the claim somehow . 
contributed to the injury. In addition, an ENO determination would extend 
the time within which a legal action could be commenced. Whether or not 
an ENO is declared, a claimant must still prove an injury or damage, the 
monetary amount of the loss and how the Ipw was caused by the accident. 
When, as here, an incident is not found to an ENO, all court proceedings 
are conducted under applicable state and federal law. 

We note at the outset that, in ordinary parlance, the accident at Three 
Mile Island was "extraordinary." It resulted in heavy damage to the reactor 
itself, caused evacuation of some persons from the surrounding area, and 
generated concern and anxiety throughout the country. In our decision 
today we do not in any respect intend to downplay the seriousness of this 
accident or its consequences. 

However, the Price-Anderson Act sets down clear statutory responsibili­
ties for the Commission to perform when 'such an event has occurred. The 
term "extraordinary nuclear occurrence" has a specific legal meaning which 
is quantified by Commission regulations that have been in effect since 1968. 
Our decision today is limited to the application of those regulations to the 
accident at Three Mile Island. It is only in that sense that we find this 

. accident not to be an "extraordinary nuclear occurrence." 
We believe that the accident at Three Mile Island demonstrates that 

these regulations should be re-examined. Indeed, we have some reservations 
about the criteria and the statutory definition of an ENO in light of the 
Three Mile Island experience.' As we note below, a rulemaking is now 
under way which will examine the need to modify the current criteria and, 
if necessary, the statute itself. 

I. Background 
The events which transpired at the Three Mile Island Nuclear Station 

(fMI) on March 28, ,1979, and the days tofollow are by now well known to 
the public. It will' not be our purpose here to review the accident itself, 
which has been described in detail in recent reports by the President's 
Commission on the Accident at Three Mile Island and by the NRC Special 
Inquiry Group. For present purposes it is sufficient to note that during the 
course of the accident, radioactive material was released into the environ-

ICommissioner Gilinsky believes that the criteria presently used to determine the occurrence of 
an ENO reflect, an outdated and overly relaxed view of the level of acceptable radiation 
dosages.' , 
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ment at detectable levels offsite and some persons were advised by the 
Governor of Pennsylvania to evacuate a five-mile zone near the plant. 
These facts alone were sufficient to suggest an "extraordinary nuclear 
occurrence." On July 2, 1979, the Commission received a paper from its 
staff which set out in detail the operation of the ENO provisions in the 
Price-Anderson Act and NRC regulations, and recommended that the 
Commission proceed to determine whether the accident at TMI constituted 
an ENO. The Commission accepted this recommendation, 'and announced 
on July 20, 1979, that it was initiating procedures to make the determina­
tion. Public comment on this announcement was officially requested in the 
Federal Register notice published July 23, 1979,44 FR 43128. Two days 
later, on July 28, a petition requesting an ENO deterrilination was received 
from persons residing in the vicinity ofTMI. 

Pursuant to its regulations, the Commission ordered on August 17, 1979, 
that a staff panel be formed to review available data and to 'present findings 
to the Commission on whether the accident at TMI met the criteria for an 
ENO contained in 10 CFR' Part 140. The Executive Director for 
Operations, chairman of the panel, reported back to the Commission on 
August 23 that the panel had been formed and would begin work 
immediately. A week later, on August 30, the Executive Director reported 
to the Commission the procedures the staff panel would follow in analyzing 
data and reaching its recommendations. These procedures were published 
in the Federal Register on September 7, 1979. 44 FR 52391. The panel 
continued its work throughout the fall of 1979. 

On August 29, 1979, the Commission recieved a request for a public 
hearing on the ENO determination from attorneys representing plaintiffs in 
class action suits alleging damages resulting from the accident. The 
Commission granted this request, and ordered the staff panel to conduct an 
informal hearing in Harrisburg, Pennsylvania at which members of the 
public could address the panel and submit statements for the record. This 
hearing 'was announced in the Federal Register on November 6, 1979,44 
FR 64133, and efforts were made to inform the public in the Harrisburg 
area. 

The hearing was held on November 21, 1979, before several members of 
'the staff panel and members of the working group assisting the panel in the 
review of accident data. Seven persons addressed the panel, and statements 
were submitted for the record by several speakers and others unable to 
attend the hearing. A transcript of the hearing was kept as'part of the ENO 
deterrilination record. ' 

On December 31, 1979, the staff panel submitted its report to the. 
, Commission. Announcement was made in the Federal Register on January 

4, 1980, that the report was available for public comI?ent for a thirty-day 
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period. 45 FR 1180. This public comment period ended on February 4, 
1980, thus closing the record for this determination. 

II. Summary of the Record Before the Commission 
The record in this proceeding is in four parts, all of which are available 

for public inspectionjn the NRC Public Document Room in Washington, 
D.C. and in Middletown, Pennsylvania: (1) Report of the Staff Panel, 
December 31, 1980, (2) Public comments following the announcement of 
the ENO determination, (3) Transcripts of the November 21 hearing in 
Harrisburg, and statements submitted for the record, and (4) Public 
comments on the Report of the Staff Panel. 

A total of 58 public comments have been received which generally 
address the ENO question. These comments are summarized and broken 
down by category in Appendix C to the Report of the Staff Panel. The Staff 
Report also responds to each category of comments. Four public comments 
were received by the Commission which specifically address the staffs 
report, of which one analyzes the staffs findings in some detail. 

In reaching this determination, the Commission has considered all parts 
of the record. Although we accept the findings of the Staff Report and thus 
conclude that the accident was not an ENO, we do so having weighed 
carefully the contrary views expressed in public comments and at the 
Harrisburg hearing. 

III. Statutory and Regulatory Framework . 
The term "extraordinary nuclear occurrence" is defined by Section I1G) 

of~heAtomic Energy Act as follows: 

The term "extraordinary nuclear occurrence" means any event causing a 
discharge or dispersal of source, special nuclear, or byproduct material from its 
intended place of confinement in amounts ofT site, or causing radiation levels 
ofTsite, which the Commissio'n determines to be substantial, and which the 
Commission determines has resulted or probably will result in substantial 
damages to persons ofTsite or property ofTsite. 

The definition thus provides a two-pronged test: (I) substantial offsite 
release or substantial offsite radiation, and (2) actual or likely substantial 
offsite damages. This section also requires the Commission to "'establish 
criteria in writing" for application of these tests to specific events. 

, . 
The Commission's criteria are found'in 10 CFR 140.84 and 140.85, and 

are set out fully in the Staff Report at 8-11. Appendix. B to tlie Staff Report 
may be referred to for a more detailed description of the ENO and waivers 
of defenses provisions of the Price-Anderson. Act and of the Commission's 
ENO criteria. It. will suffice to note here that in making this determination 
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we have applied Criterion I and Criterion II to the facts of the Three Mile 
Island accident. As described below we find that the radiological releases 
associated with the a~cident do not rise to the levels specified in Criterion I, 
and thus are not "substantial" for statutory purposes. We reach no explicit 
finding on whether damages resulting from the accident meet Criterion II, 
and hence make no determination as to whether the damages are 
"substantial" within the meaning of the statutue. Because the statutory 
definition requires that both tests be satisfied, we reach a nega,tive 
conclusion. 

IV. Review of Staff Panel Findings and Recommendations 

A. Standards for Review 

The ENO determination en\risioned by Congress and the Commission's 
rules is an objective dec~slon, depending upon the application of specific 
criteria to the facts of a particular accident. This is especially true of 
Criterion I, where the question is whether measured releases or radiation 
levels (or the best estimates of releases or radiation levels for which direct 
measurements are not available) meet the levels specified in the criterion. 
Criterion II is somewhat' more subjective, at least as to certain of the 
damage categories. Assessment of dollar amounts of damages that 
"probably will result" from the accident, prior to· any court judgments 
reducing claims to exact figures, is by nature more difficult than 
comparison of measured or estimated releases or radiation levels with 
established levels. The purpose of having objective tests, of course, is to 
permit their application soon after an accident has occurred in order to 
speed recoveries in appropriate cases. . . 

While the final determination in this case is our responsibility, we 
necessarily must rely upon the work of the staff in analyzing the mass of 
data relevant to the criteria. Our review of the staWs fmdings first focuses 
on whether the staff has taken a sufficiently conservative approach to 
application of the criteria. Also appropriate for close Commission scru~iny . 
are major legal or policy questions presented, for example, whether a 
particular category of damages should be included under Criterion II. 

Finally, we must examine the record as a whole to determine whether all 
available data have been assembled and considered and whether adequate 
opportunity for public' input has been provided. 

If the staWs findings are acceptable in the above respects, the:remaining 
questions are quantitative, Le./whether, based on the record that has been 
compiled, radiological' releases or radiation met the levels specified in . 
Criterion I, and whether damages met the levels specified in Criterion II. In 
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approaching these questions the Commission has not redone the various 
calculations of doses and radiation levels prepared by the staff. Rather, the 
Commission's review has focused on whether there is anything apparent in 
the record as a whole indicating that the staff made any significant errors 
requiring re-analysis: 

B. Criterion I' 

1. Conservatism 

Section VII I (A) of the Staff Report discusses the assumptions made by 
the staff panel in evaluating exposure levels relevant to Criterion I. As to 
duration of the accident, the staff assumes that it began on March 28 and 
ended on May 9, when "all discharges from the reactor were ,within the 
dose levels and concentrations specified in Appendix I to 10 CFR Part SO .. 
. and 10 CFR Part 20 of the Commission's regulations." While the staff 
acknowledges that further releases above these levels are possible at TMI, 
the Report concludes that such releases would be 'separate "nuclear 
incidents" within the meaning of the Price-Anderson Act. 

For a definition of "ofTsite," the staff concluded that while the possible 
choices were separated by less than 100 feet at points nearest to the plant, 
the definition adopted "include(d) all areas, whether or not owned by the 
licensee, outside of the owner-controlled area enclosed by the permanent 
fence on Three Mile Island." (See Staff Report at 14-16). This definition 
would'include some area owned by Metropolitan Edison outside, the 
permanent station fence. 

The staff panel. considered four possiblities in applying the language of 
Criterion I referring to "persons off site [who] were, or could have been, or 
might be exposed ...• " The panel decided to carry out calculations for 
three of these possiblities, all of which pertain to the "could have been" 
category: . 

'Under one assumption, individuals, were assumed to be located at points 
, corresponding to the highest 'recorded doses where, in fact, no individuals are 
known to have been ... The Panel also considered a hypothetical person exposed 
outdoors for the periods of releases of noble gas and iodine from the accident and 
placed just ofTsite at spots that the Panel concluded would hve seen the highest 
exposure. Finally, in order to obtain an upper limit for possible exposure to 
compare against the values in Criterion I, a person was hypothesized to have the 
ability and knowledge to be transported so as to ~ in the area of highest radiation 
exposure during the course of the accident. (Report at 17-18) 

, " ;.1 ''', 

The staff added a statistical measurement error to recorded doses 
corresponding to a 99.9 percent confidence level, and did not include a 
reduction factor of 1.2 to 2.2 for the' demonstrated over-response of 
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thermoluminescent dosimeter. to radiation emitted during the accident. 
These calculational methods would naturally result in projected doses far in 
excess of the maximum actual dose received by real persons, which was 
probably on the order of 75 millirem. (See Document 6 "to Appendix A of­
the Staff Report). 

We are satisfied that, as to each of the three assumptions, the staff has 
taken a suitably conservative approach. The period chosen to delimit the 
accident encompasses all releases fairly attributable to the March 28 
accident itself. We agree that it is appropriate to regard any further elevated; 
releases from the reactor site as separate incidents once the plant has been 
brought to a cold shutdown and release levels have declined to within 
normal operating range. Similarly, the staff has chosen the most" conserva­
tive definition of "off site" for purposes of measuring possible exposure 
levels. 

Finally, it would be difficult to conceive of a more conservative method 
of calculating possible dose levels than assuming a person constantly 
moving into the area of highest possible exposure throughout the duration 
of the accident. In fact, this category probably goes beyond any fair reading 
of "could have been" exposed. Nevertheless, it does establish, as the Staff 
Report states, an upper bound of projected doses. If calculations based on 
this unrealistic scenario did not meet the levels of Criterion I, it is clear that 
the Criterion has not been met. 

2. Legal or Policy Issues 

As we have noted above, the application of Criterion I is largely 
quantitative. When making the comparison of actual or projected doses (or 
contamination levels) with the levels in the Criterion, however, the question 
arises, how close must calculated or measured levels be to those in the 
Criterion in order for it to be met? 

"There will always be a significant margin of error in measurements of 
radiation offsite and in calculations which estimate off site exposures or 
contamination levels. With this in mind," it is appropriate to regard the 
thresholds of Criterion I as a guide for the meaning of "substantia~" rather 
than as rigid levels with no allowance for uncertainties. If it appears that 
calculations based on reasonable scenarios (or actual measurements, if 
available and sufficiently accurate) enter the basic range of the criterion, 
e.g. tens ofrems for person exposures, we would conclude that the criterion 
had been met. On the other hand, if this range can only be reached by 
extreme upper-limit bounding calculations, or when actual measurements 
and reasonable calculations do not enter this range, we must conclude that 
the criterion has not been met. We view the range of discretion in applying 
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Criterion I wide, but not to the extent of making the judgment subjective. 
The purpose of having prospective criteria is to permit the 'resolution of 
individual cases on an objective basis. The exercise of unlimited discretion 
would frustrate this purpose and would leave our determination subject to 
criticism for failure to follow our own regulations. 

3. Record Supporting the Staff Finding 

Appendices E and F to the Staff Report collect the technical data and 
calculations supporting the finding that Criterion I has not been met. 
Appendix E approaches the problem from the "source term" perspective, 
while Appendix F analyzes measurement data. 

In compiling Appendices E and F, the staff, panel drew upon work 
performed by the NRC staff, other Federal agencies, the State of 
Pennsylvania, Metropolitan Edison, and industry consultants. Further­
more, the staff had before it the public comments and transcript of the 
Harrisburg hearing (and statements for the record), some of which 
addreSSed the question of radiological releases and off site exposures. 

In reviewing Appendices E and F, we find them to be a detailed and 
complete analysis of available data. Furthermore, we are unaware of any 
significant source of data, which has been overlooked or inadequately 
considered. Our conclusion is that the record before us is complete and that 
adequate provision has been made throughout this proceeding for public 
comment. 

4. Application of Criterion I 

Table 16 of Appendix E to the Staff Report summarizes the upper-bound 
estimates of doses relevant to Criterion I, and compares those doses with 
the levels in the criterion. These "total" doses are themselves somewhat 
unrealistic since, as the Report explains, obtaining the total dose listed 
would require a person to be in two places at once. Table 17 summarizes 
results for ground contamination. 

The upper-bound dose rates are generally an order of magnitude lower 
than Criterion I levels, ranging from about a factor of four to a factor of 25. 
(The best estimate of maximum exposure based on a realistic scenario is at 
least an order of magnitude smaller. See Table 4 to Appendix E). Ground 
contamination dose rates range from a factor of several hundred (for 
gamma) to about six (for beta). Again, realistic estimates would be much 
lower. 

Measurements summarized in Appendix F generally support this 
analysis. Projected upper-bound doses based on actual measurements range 
from a factor of 14 below Criterion I (for whole body) to a factor of 6.6 (for 
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skin exposure). Upper bounds on surface contamination were two to three 
orders of magnitude below the levels of Criterion I (See Appendix F to Staff 
Report at 63-65). 

Based on these calculations and measurements, we must conclude that 
the radiological consequences of this accident, as to both exposures and 
surface contamination, did not enter the range of Criterion I in any respect. 
We accept the conclusion of the Staff Report that Criterion I has not been 
met. 

C. Criterion II 

The Staff Panel experienced considerable difficulty in applying Criterion 
II to this accident. In part, this difficulty was due to the unusual nature of 
this accident, i.e., severe onsite consequences resulting in relatively small 
offsite releases of radiation. As the Staff Report points out (note at 25), the 
assumption that an accident could not meet Criterion II without-almost 
automatically-meeting Criterion I is not necessarily true. One can envision 
an accident even more severe than TMI in terms of onsite damage, resulting 
in widespread evacuation and losses related thereto, yet minor in terms of 
'actual radiological consequences. 

The dual nature of the criteria, however, reflect the dual nature of the 
statutory definition noted above: one must have both "substantial" 
offsite releases or radiation and "substantial" offsite" damages for an ENO 
to be found. In this case, it is clear that Criterion I has not been met, and 
thus the Staff Panel did not find it necessary to go beyond pointing out the 
'difficulties in applying Criterion II to an accident of this kind. 

The legislative history of the ENO concept, and the background for the 
criteria, seem to address an accident where rather sudden off site releases 
cause personal exposures and contamination to property meeting Criterion 
I, rather than an accident of long duration causing anxiety-and some 
evacuation-but not "substantial" effects in radiological terms. In the 
former case, the estimate of immediate losses-which generate the need for 
quick recoveries-can be made and the waivers activated if the Criterion II 
levels are met. In the case of TMI, however, "damages" other than those 
directly associated with the evacuation (which have, for the most part, 
already been compensated) can only be ascertained after extended 
litigation. The actions filed in Harrisburg claim losses for mental suffering, 
diminution in property values, business losses, and so on-all extremely 
difficult to estimate numerically. Further, it is by no means clear that 
Congress intended such indirect damages (that is, not caused by a 
substantial release of radiation) to be considered as part of the ENO 
determination. 
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We find ourselves in agreement with the Staff Panel that application of 
Criterion II in this case presents difficulties which make an explicit finding 
almost impossible to reach. Since the Staff Panel found conclusively that 
Criterion I had not been met, and both Criterion I and Criterion II must be 
met for there to be an ENO, it decided not to explore the matter further. 

This accident demonstrates that Criterion II needs to be addressed by 
rulemaking to resolve the problems pointed up by the facts ofTMI. Such a 
rulemaking is now under way, in which Criterion I will also be re-examined. 
Full opportunity for public participation will be provided. It should be 
noted, however, that while the criteria can be revised by the Commission as 
appropriate, the basic definition of Section 11(j)-and the Congressional 
intent behind the ENO concept-must be followed. 

D. Public Comments on the Staff Report 

Four public comments were rec~ived following transmittal of the Staff 
Report. Of these, only the comment from attorneys representing TMI class 
action plaintiffs subjects the Staff Report to careful .analysis. Four major 
points are made by this comment: (I) The Commission should use upper­
bound dose figures and find that the thresholds of Criterion I have been 
met, (2) the "Heidelberg Report" should be considered in assessing doses, 
(3) Damages far exceed the Criterion II thresholds, and (4) A negative ENO 
determination at this time would be premature. We address these points in 
order. 

We have above accepted the use of upper-bound calculations based 
upon unrealistic exposure scenarios as a basis for finding that Criterion I is 
not met. The comment takes issue, however, with the refusal of the Staff 
Report to consider thyroid exposure of a child at the site boundary, moving 
in such a way as to be downwind of the plant during the entire release 
period. The Staff Panel found it "inconceivable that an infant was 
anywhere near the exclusion boundary." The Staff Panel also found it 
unrealistic to imagine continuous movement over the :e~tire 43-day period 
of iodine releases in order to maximize the dose. (Report at 21). The 
comment claims that using this extreme scenario-a moving child at the site 
boundary-one could obtain a thyroid dose level meeting that aspect of 
Criterion I. 

As we have indicated above, Criterion I cannot be regarded as met when 
one of its levels can only be met or approached by an extreme upper-bound 
calculation based on an unrealistic scenario. We must agree with the 
conclusion of the Staff Panel that thyroid exposure of a child held 
downwind of the plant at the site boundary during the' entire 43-day period 
of iodine release may not be considered a realistic scenario, nor is it even 
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useful as a bounding calculation. While we have accepted the Staff Panel's 
upper-bound approach as a demonstration that no real persons could have 
been exposed to substantial amounts of radiation, we cannot go 'so far as to 
rest a determination upon total departures from realistically estimated 
exposur~s. 

The "Heidelberg Report" is not part of the record in this proceeding, nor 
is it specifically addressed in the Report of the Staff Panel. The comment 
requests that the "Commission give due weight to the findings of that 
Report which have great relevance to exposures from plants in the United 
States." The comment then quotes portions of this report alleged to cast 
doubt on TMI dose calculations. The comment asks that TMI radiation 
data be supplied to the University of Heidelberg for analysis based on this 
report and the results compared with those already reached. 

This report (also known as the "Wyhl Report") has been the subject of 
several recent staff papers. In the first, dated December 10, 1979, the staff 
informed us that it had performed a preliminary review of this report and 
had concluded that its dose estimates were unrealistically high when 
compared to dose estimates based on models used by the NRC. As recently 
as January 30, 1980, the staff transmitted to us a complete draft review of 
the "Heidelberg Report." The basic conclusion of this review was 
unchanged from the earlier staff paper: the "Heidelberg Report" used 
input parameters which were not supported by environmental monitoring 
data near nuclear plants in the United States, and hence its dose estimates 
were from 10 to 10,000 times to high when co~pared with NRC 'values or 
measured environmental radioactivity levels .'near power reactors. The staff 
concluded that "the Wyhl Report's estimated dose from vegetation~ meat, 
and milk ingestion is not a realistic dose. for the hypothetical maximum 
individual living near nuclear power plants in the U.S." 

It is also important to recognize that the "Heidelberg Report" focuses 
upon food chain pathways, i.e., estimated doses from vegetation, meat, and 
milk ingestion. The principal exposure pathways at Three Mile Island were 
external radiation and radioiodine inhalation. Exposures related to the food 
. chain would be, at most, small fractions of the calculated or estimated 
exposures used in the Staff Report. 

We are therefore satisfied that the staff was well aware of the 
"Heidelberg Report" during its preparation of the ENO findings, and based 
upon its analysis of the Report declined to use its dose estimates. The 
comment here considered provides several brief quotes from the Report, 

%Commissioners Gilinsky and Bnidrord do not believe that the "Heidelberg Report" is relevant 
to this ENO determination. Consequently they do not think it is necessary to reach a 
conclusion as to the merits of the Report. ' 
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but supplies no basis for concluding that the staWs review is in error. 'For 
purposes of this ENO determination, we regard it as sound to use dose 
calculational models which use environmental monitoring data taken from 
operating nuclear power plants in the United States, and thus decline to 
further consider the "Heidelberg Report'; in this proceeding.2 

The comment next presents facts which, it is alleged, show that Criterion 
II has been met in this case. These facts only serve to emphasize the 
problems we have already acknowledged in applying Criterion, II to this 
accident. They are academic in this case, however, since we find that 
Criterion I has not been met. 

Finally, the comment argues that a negative determination should not be 
made "until the possibility of future releases is foreclosed." On this point we 
strongly disagree. We have above agreed with the conclusion of the Staff 
Panel that any future releases exceeding Commission regulations must be 
considered a separate incident. It was the intent of Congress in providing 
the ENO concept (and the waivers of defenses) that it should be 
expeditiously applied. This is, in fact, a major reason for precluding judicial 
review of the Commission's determination. It may well be several more 
years before Unit 2 has been decontaminated. Our determination should 
not await the possibility of further releases during that period which could 
result from clean-up operations. A determination at this time, whether 
negative or positive, informs the Federal court in Harrisburg of whether the 
waivers of defenses are to be applied. A negative determination leaves the 
Court free to apply state tort law to the pending cases withou't application 
of any waivers of defenses, the result intended by Congress where an ENO 
was not found. 

DETERMINATION 

The Commission finds that Criterion I, 10 CFR 140.84, has not been met 
by the March 28, 1979, accident at Three Mile Island Nuclear Station, Unit 
2. The Commission therefore determines' that this, accident does not 
constitute an ""extraordinary nuclear occurence" within the meaning of 
Section 11(j) of the Atomic Energy Act and 10 'CFR Part 140 of the. 
Commission's regulations. 

Dated at Washington,. D.C. this 
16th day of April 1980 

For the Commission, 

John F. Ahearne 
Chairman 

! ! 
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Cite as 11 NRC 533 (1980) 

UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

ALAB-588 

ATOMIC SAFETY AND LICENSING APPEAL BOARD • 

Richard S. Salzman, Chairman 
Dr. W. Reed Johnson 

Thomas S. Moore 

In the MaHer of Docket· No. 50-272 

PUBLIC SERVICE ELECTRIC 
AND GAS COMPANY 

Salem Nuclear Generating 
Station, Unit 1 

April 1, 1980 

The Appeal Board denies the licensee's motion for directed certification 
of whether, in light of Commission policy precluding consideration of the 
environmental consequences of "Class 9 accidents" in the licensing ofland­
based nuclear reactors, the Licensing Board may entertain a question 
regarding the possible consequences of a gross loss of water from the 
facility's spent fuel pool. In addition, the Appeal Board deities the licensee's 
motion for alternative relief and a stay of the hearing schedule. 

RULES OF PRACI1CE: INTERLOCUTORY APPEALS 

Discretionary interlocutory review will be granted sparingly, and then 
only when a licensing board's action either (a) threat~ns the party adversely 
affected with immediate and serious irreparable harm which could not be 
remedied by later appeal,1 or (b) affects the basic structure of the proceeding 
in a pervasive or unusual manner. Public Service Company of Indiana 
(Marble Hill Nuclear Generating Station, Units 1 and 2), ALAB-405, 5 
NRC 1190, 1192 (1977). 

APPEARANCES 

Mr. Mark J. Wetterhahn, Washington, D.C., for the licensee, Public 
Service Electric and Gas Company, petitioner. 
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Mr. William D. Paton and Mrs. Janice E. Moore for the Nuclear 
Regulatory Commission staff. 

MEMORANDUM AND ORDER 

. Before us is a motion for directed certification of a question which 
recently arose in this license amendment proceeding. At issue is a proposal 
to expand the storage capacity of the spent fuel pool for the Salem 
Nuclear Generating Station, Unit 1. On February 22, 1980, the Licensing 
Board directed the parties to 'respond to the following question: 

In the event of a gross loss of water from the storage pool, what would be the 
difference in consequences between those occasioned by the pool with expanded 
storage and those occasioned by the present pool? 

The licensee, Public Service Electric and Gas Company, now asserts that 
by asking this question, the Board below is undertaking to consider the 
environmental consequences of a Class 9 accident contrary' to Commission 
policy. The licensee accordingly asks us to certify whether the Board below 
may entertain such a question. I Alternatively, licensee requests that we 
direct the NRC staff to advise the Commission whether the consequences 
of a Class 9 accident2 should be considered in this proceeding. Further, 
"out of an extreme abundance of caution," the licensee also asks that we 
stay the Licensing Board's schedule for hearing evidence on the question it 
posed. l 

lin its motion for directed certification, the licensee requested that we certify this question to 
the Commission for its determination, pursuant to 10 CFR 2.785(d). Licensee's Motion for a 
Directed Certification and for a Stay, at 6, 9, 14 (filed March 3, 1980). But in light of the 
Commission's recent clarification of its policy on the matter (see p. 357, Infra), such 
certification would not be appropriate .. Moreover, in a supplemental brief addressing the 
implications of that Commission action, the licensee now urges that we grant its requested 
relief directly. Licensee's Supplemental Brief, at 6 (filed March 24, 1980). We have therefore 
elected to treat the licensee's motion as a petition for "directed certification" to us in 
accordance with 10 CFR 2.718(i), which we may entertain in the exercise of our delegated 
review functions. See, Public Suvice Company of New Hampshire (Seabrook Stalion, 
~nits I and 2), ALAB·27I, I NRC 478, 482·83 (1975). . ' 
We use the term "Class 9 accident" in the sense that the Commission ascribed to it in 

Offshore Power Systems (floating Nuclear Power Plants), CLI·79·9, 10 NRC 257, 258 
(1979). Briefly, such accidents "involve sequences of postulated successive failure more severe 
than those postulated for the design basis of protective systems and engineered safety 
features." Because of their very low probability of occurrence, "nuclear power plants need not 
be designed to mitigate their consequences, and, as a result, discussion of such accidents in 
applicants' Environmental Reports or in stafrs environmental impact statements [is] not 
required." Ibid. 
Jon March 20, 1980, we issued an order explaining that because we had not yet received all 
the parties' responses to the licensee's motion, any relief from the March 24 deadline for 
filing testimony should be sought from the Licensing Board. The next day, the Board granted 
the intervenors' request for an extension of time to file testimony on the board's question and 
postponed the hearing date to April 28, 1980. In light of the Licensing Board's action and 
our disposition of the motion for directed certification, any perceived need for a stay no 
longer exists. ' 
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For the reasons which follow, the licensee's motion for directed 
certification, alternative relief and a stay are denied. 

1. Soon after the accident at Three Mile Island, the Licensing Board on 
April 18, 1979 posed three questions to the parties in this proceeding and 
requested that they be addressed, along with several contested matters, at 
an upcoming evidentiary hearing.4 In response to the staWs objection, the 
Board withdrew its second question and postponed the time when it would 
hear evidence on the other questions. The staff, joined by the licensee, also 
objected to that portion of the Board's third question concerning the effects 
of an explosion or meltdown on .the Salem spent fuel pool. They asserted 
that the question impermissibly required consideration of Qass 9 accidents. 
The Board took evidence on its first question and the unchallenged portions 
of its third question; it then posited a fourth question to the parties. The 
Board_ asked, in effect whether the TMI accident was a Class 9 accident.' 

After receiving the parties' varying responses to its fourth question -
including the staWs answer characterizing TMI as a Class 9 accident - the 
Board issued a memorandum and order on February 22, 1980 addressing, 
inter-alia, the licensee's and staWs objection to its previously posed third 
question. The Board discussed recent developments concerning the authori­
ty of adjudicatory boards to consider the consequences of Qass 9 accidents, 
particularly focusing on our prior opinion and that of the Commission in 
Offshore Power Systems. 6 

4'J'hose three questioris were as follows: 
1. To what extent did the accident at Three Mile Island affect the spent fuel pool at that 
site? 
2. If there had been an explosion or "meltdown" at Three Mile Island, what effect 
would that have had upon the spent fuel pool? To what extent would it have mattered 
how much spent fuel was present at the pool? 

. 3. -If an accident such as the one at Three Mile Island occurred at Salem, to what extent 
would the accident affect the spent fuel pool? If an explosion or "meltdown" occurred at 
Salem, to what extent would that affect the spent fuel pool? To what extent would it have 
mattered how much spent fuel was present at the pool at Salem? 
LBP-80-10. 11 NRC at 337 

'Specifically, at a hearing session on July 10, 1979, the Board inquired as follows (fr. 922-23): 
The proposed Annex to Appendix D, 10 CFR Part SO, appears to defme a aass 9 
accident as a sequence of failures which are more severe than those which the safety 
features of the plant are designed to prevent. The sequence of failures at Three Mile 
Island produced a breach of the containment and a release of radiation which could not 
be prevented by the safety features. Was the occurrence at Three Mile Island therefore a 
Class 9 accident? Was the risk to health and safety and the environment "remote in 
probability," or "extremely low" at Three Mile Island, as those terms are used in the 
Annex? -

60ffihore Power Systems -(Floating Nuclear Plants), ALAB-489, 8 NRC 194 (1978); on 
certification, CLI-79-9, 10 NRC 257 (1979). 
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The Licensing Board apparently read those precedents as suggesting that 
"where the consequences of an accident are qualitatively different from any 
analyzed before," an adjudicatory board would not be precluded from 
considering such a hypothetical accident,' LBP-80-10, supra, II NRC at 
345. Having gone this far, however, the Board admitted that by applying its 
own test, it could not conclude whether increased fuel pool storage would 
present a qualitative change in consequences from previously analyzed 
accidents. The Board was therefore unable to determine "whether that 
accident must be considered in an environmental impact statement." This 
being so, the Board recast its third questi9n into a form that "focuses upon 
a specific mechanism ~nd upon the specific nature of change which will 
occur with expanded storage." Id. at LBP-80-1O, at 346. 

The Board concluded with the declaration that' "[o]nly after we have 
such a measure of the quantitative difference which the fuel pool expansion 
entails will we decide whether this accident should be addressed as a 
potential environmental impact." Id. at LBP-80- 10, at 346. 

As we understand its memorandum; the Board declined to consider any 
postulated accident - Class 9 or otherwise - unless and until it was shown 
to have some significantly more adverse consequences as a result of the 
pool modification. 

2. Our decisions establish that discretionary interlocutory review will be 
granted only sparingly,8 and then only when a licensing board's action 
either (a) threatens the party adversely affected with immediate and serious 
irreparable harm which could not be remedied by a later appeal, or (b) 
affects the basic structure of the proceeding in a pervasive or unusual 
manner.9 The Board's reformulated question, as we construe it, poses 
neither serious nor irreparable consequences for the licensee. The basic 
structure of the proceeding is not affected by the change; rather, the new 
question simply appears to reflect the Licensing Board's effort to carry out 
its fundamental responsibility; namely, to satisfy 'itself whether the 
proposed license amendment would unreasonably affect the public health 
and safety. In our judgment, the Board below has marked a path of inquiry 

'We are uncertain about precisely what "accident" the Licensing Board had in mind, whether 
it be the postulated "gross loss" of pool water! the underlying events (such as an explosion or 
meltdown) that might somehow lead to that loss of pool water, a sequence of events similar to 
that which occurred at TMI, a Class 9 accident, or some other accident. For this' reason, we 
hesitate to preclude further inquiry into what may be a proper subject for the Board's 
consideration. ' 
IPuget Sound Power and light Company (Skagit Nuclear Power Project, Units 1. and 2), ALAB-
572, 10 NRC 693,695 fn. 5 (1979), and cases there cited. 
'Public Service Company of Indiana (Marble Hill Nuclear Generating Station, Units I and 2), 
ALAB-405, 5 NRC 1190, 1192 (1977). 
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that stops short of considering a Class 9 accident. The licensee's motion for 
directed certification is therefore premature.IO 

Moreover, subsequent to the Licensing Board's memorandum, the 
Commission clarified its policy on consideration of Class 9 accidents in 
Public Service Company of Oklahoma (Black Fox Station, Units I and 2), 
CLI-SO-S, 11 NRC at 433. In vacating our instruction to the staff to advise 
the Commission whether Class 9 accidents should be considered in that 
case, \I the Commission ruled in unmistakable terms that "the existing 
policy on Class 9 accidents was not displaced in Offshore Power and would 
not be displaced pending generic consideration of Class 9 accident 
situations in policy development and rulemaking."12 The Commission went 
on to explain that it had "envisioned that the staff would bring an 
individual case to the Commission for decision only when the staff believed 
that such consideration was necessary or appropriate prior to policy 
development."13 Thus, it is now settled that the Commission has reserved 
for itself the right to decide whether the consequences of Class 9 accidents 
at land-based reactors are to be considered in any given case. Furthermore, 
it is entirely the staffs responsibility to apprise the Commission whether 
such accidents should be addressed in individual cases. 14 In view of this 
unambiguous expression of Commission policy and its controlling effect 
here, it would be inappropriate for us to assume that the Licensing Board 
intends to consider the environmental consequences of a Class 9 accident in 

IlTfhe interpretation we have placed upon the Licensing Board's action is, admittedly, not 
entirely free of doubt. We therefore understand how the licensee might have misapprehended 
some of the Board's discussion in its opinion. See fn. 7 supra. But, however broadly (or 
erroneously) the Board may have read the Commission's decision in Offshore Power, the last 
substantive paragraph of the Board's opinion demonstrates that the Board has deliberately 
stopped short of considering a Class 9 accident. Further, we do not share the licensee's view 
that it is "beyond question" (Motion, at 2) that the Board considered a gross loss of pool water 
to be such an event. To borrow Judge Friendly's comment in related circumstances, "we are 
not convinced that the lLicensing Board] is steering what is bound to be a collision course" 
with Commission policy. Ecology Ac/ion v. AEC, 492 F.2d ~S, 1002 (2d eir. 1974). 
"ALAB-S73, at 791-792. 
12CLI-SO-S, supra, II NRC at 434: 
"Ibid. 
"See also Public Service Company o/Oklahoma (Black Folt Station, Units I and 2), ALAB-SS7, 
11 NRC at 474. ( ~ I > 
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the absence of a direct Commission instruction to do so. In these 
circumstances, we see no occasion to grant the licensee's motion for 
directed certification." 

Motions for certification, stay, and other relief denied 16 

It is so ORDERED. 

FOR THE APPEAL BOARD 

C. Jean Bishop 
Secretary to the Appeal Board 

l'The licensee's request for alternative relief, that we direct the staff to infonn the Commission 
whether Oass 9 accidents should be considered in this proceeding, is similarly denied. That 
relief is precluded by the Commission's Black Fox ruling. 
16Dr .. lobnson participated in formulating this decision and joins in the result; he did not, 
however. review the final draft of this opinion. 
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UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

ALAB-589 

ATOMIC SAFETY AND LICENSING APPEAL BOARD 

Alan S. Rosenthal, Chairman 
Dr. John H. Buck 
Michael C. Farrar 

, . 
In the MaHer of Docket No. 50-338 OL 

VIRGINIA ELECTRIC AND 
POWER COMPANY 

(North Anna Nuclear Power 
Station Units 1 and 2) 

50-3390L 

April 7, 1980 

The Appeal Board defers decision on the turbine missile issue, to await 
the development of further data and analyses respecting that issue. On the 
basis of supplemental information submitted by the applicant and staff and 
other material already in the record, the Board determines that, pending 
further consideration of the issue, opera!ion of Unit 1 need not be halted or 
Unit 2 kept out of operation. 

MEMORANDUM AND ORDER 

During the course of our review of the Licensing Board's decision in this 
operating license proceeding,l we raised two safety issues on our own 
initiative. See ALAB-491, 8 NRC 245 (1978). Last June, we conducted an 
evidentiary hearing on both issues. We disposed of one of them earlier this 
year by deciding that the continuing settlement of the ground beneath the 
service water pumphouse did not pose an unmanageable problem.' ALAB-
578, 11 NRC 189 (February II, 1980). 

IThat Board had found no barrier to the award of operating licenses for both units. The Unit 1 
full·power license was issued on April 1, 1978 and commercial operation of that unit began on 
June 6, 1978. No license for Unit 2 has yet been issued. 
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At that time, we reserved decision on the other plant safety issue, that 
relating to turbine missiles (i.e., to the likelihood that pieces of the turbine 
would break off and cause unacceptable damage - in terms of safety 
consequences - to other plant systems). We held up our decision because 
new developments bearing on the resolution of the turbine missile question 
had been brought to our attention. Specifically, cracking of turbine disks 
had been uncovered at a number of facilities employing equipment made 
by the same manufacturer that supplied the North Anna turbines.2 

We tentatively scheduled.a supplemental hearing to consider that new 
information. See our unpublished memorandum of February 12, 1980. The 
applicant requested, however, that before we went ahead with the hearing 
we first consider whether our concerns might be satisfied by certain 
information it would furnish us in writing.J Upon reviewing that material 
together with the NRC staff's appraisal of the matter, a majority of this 
Board made three determinations which were embodied in an unpublished 
order issued on March 3, 1980. First,·the submissions went "a long way 
toward establishing that operation of North Anna 1 need not be halted now 
in order to conduct a lengthy inspection of its turbine." Second, there 
consequently was no need to proceed with the hearing (at least as it was 
then scheduled). Third, the applicant' and the staff should be called upon to 
explain further (again in writing) the underpinnings of certain analyses 
employed by them in arriving at their conclusions.· 
. We now have that further explanation before us. It furnishes necessary 
support for the conclusions previously advanced. On the basis of it, we are 
able to determine that the turbine disk cracking being experienced 
elsewhere is not likely to occur to any hazardous extent at North Anna Unit 
I prior to the next refueling shutdown, now scheduled for December of this 
year. That is because the development of the cracking phenomenon is time­
related; in light of the number of hours the Unit 1 turbine will have been in 
operation, we can say with reasonable assurance on the basis of the record 
now before us (reflecting experience elsewhere) that any cracks that might 
develop would not have had time to approach critical size by then.s The 
applicant has made a commitment to have the turbine inspected during the 

lAdditionally, we were advised that the manufacturer was re-analyz.ing the potential amount of 
energy associated with the missiles created by turbine disk disintegration. 
'Otherwise, that information would have formed the foundation for testimony at the hearing. 
4Dr. Buck dissented from so much of the ~arch 3 order and sought this additional 
information. In his view, not shared by the majority, the information already supplied was 
sufficient to permit continued operation of Unit 1 until the next scheduled shutdown (see at 
540-541, infra ). 
'As noted above, Unit 2 bas not yet begun operation. Our final decision on the turbine missile 
question should thus be rendered long before disk cracking might become a problem for that 
unit. 
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December shutdown;6 that inspection will be capable of detecting any 
substantial cracking that may actually have occured. And the results of the 
inspection will furnish a foundation for new judgments about the safety of 
any operations beyond that point. For now, the recent developments 
relating to the turbine missile problem do not require either that operation 
of Unit I be halted or that Unit 2 be kept out of operation. 

This is not to say, however, that we now have the final word on the long­
term significance of the disk cracking phenomenon. For example, we do not 
know the extent of its impact on the continuing validity of certain portions 
of the evidence that was adduced before us at the hearing last year, which 
dealt with the turbine missile question in terms of the plant's full lifetime. 
Indeed, it will be some time before the extent of that impact will be known.7 

Of at least equal importance, there is not~ing now before us which might 
explain the basic reasons for the surprisingly early crack formation in 
turbine blades of the same type and manufacture as those used in the North 
Anna units. We will expect the papers supplied to us later this year to 
address in some detail wha~ has been ascertained regarding the causes of 
the early cracking, as well as the steps being taken to correct the problem . 

. In the circumstances, we will' continue to defer our decision on the 
turbine missile question.s Implicit, of course, in our taking such a step is our 
tentative conclusion, based on our study of the record thus far, that the 
safety concerns that motivated us to call the hearing in the first place were 
otherwise adequately addressed in the testimony. 

Final decision deferred. 

It is so ORDERED. 

FOR THE APPEAL BOARD 

C. Jean Bishop 
Secretary to the Appeal Board 

'See "VEPCO's Responses to Site Specific General Questions on ... Unit I," Nos. I.B, II and IV. 
Needless to say, any proposed deviation from that commitment must be immediately reported 
to us. 
7'fhe applicant's present estimate is that it will be this October before it will be able to advise us 
finally either on that score or with regard to the results of the re.analysis which is being done 
on the subject of missile energy (see fn. 2, supra). . 
lit remains to be seen whether a supplemental hearing will be needed before we reach that 
decision. . 
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UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

ALAB-590 

ATOMIC SAFETY AND LICENSING APPEAL BOARD 

In the MaHer 0' 

Alan S. Rosenthal, Chairman 
Dr. John H. Buck 
Michael C. Farrar 

HOUSTON LIGHTING AND 
POWER COMPANY 

(Aliens Creek Nuclear 
Generating Station, Unit 1) 

Docket No. 50-466 

April 22, 1980 

The Appeal Board, 'with one member dissenting, reverses that portion of 
the Licensing Board's unpublished March 10, 1980 order which rejected the 
petitioner's contention regarding the preferability of a marine biomass farm 
as an alternative to the proposed nuclear facility, and remands the cause 
with instructions both to accept that contention as litigable and to grant the 
petition for intervention in this construction permit proceeding. 

RULES OF PRACIlCE: INTERVENTION PETITION (pLEADING 
REQUIREMENTS) 

Although a totally deficient pleading may not be justified on the basis 
that it was prepared without the assistance of counsel, a pro se petitioner. is 
not "to be held to those standards of clarity and precision to which a lawyer 
might reasonably be expected to adhere." Public Service Electric and Gas 
Company (Salem Nuclear Generating Station, Units 1 and 2). ALAB-13~, 6 
AEC 487, 489 (1973). 

RULES OF PRACIlCE: INTERVENTION PETITION 

In determining whether an intervention petition should be granted, it is 
not the function of a licensing board to reach the merits of any of a 
petitioner's contentions. For this purpose, the requirements of 10 CFR 
2.714 are met if a petitioner states the reasons (i.e., the basis) for at least one 
contention with reasonable specificity. . 
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RULES OF PRACfICE: INTERVENTION PETITION 

The obligation to establish the existence of some factual support for the 
particular assertions that petitioners for intervention have advanced as the 
basis for their contentions need not be undertaken as a precondition to a 
board's acceptance of a contention for the limited purpose of determining 
whether to allow intervention under 10 CFR 2.714. Rather, that obligation 
arises solely (I) in response to a subsequent motion of another party seeking 
to dispose of the contention summarily under 10 CFR 2.749 for want of a 
genuine issue of material fact; or (2) in the absence of such a motion, at the 
evidentiary hearing itself. 

APPEARANCES 

Messrs. Jack R. Newman, Robert H. Culp and David B. Raskin, 
Washington, D.C., and J. Gregory Copeland, C. Thomas Biddle and 
Charles G. Thrash, Houston, Texas, for the applicant, Houston 
Lighting and Power COD:lpany. 

Mr. John F. Doherty, Houston, Texas, intervenor pro se. 

Mr. James Scott, Jr., Houston, Texas, for the intervenor, Texas 
Public Interest Research Group. Mr. F.H. Potthoff, UI Houston, 
Texas, appelant,prose. 

Mr. Stephen M. SohInki for the Nuclear Regulatory Commission 
staff 

DECISION 

Opinion of the Board by Mr. Rosenthal (in whIch Mr. Farrar concurs): 
Now before us is yet another challenge to portions of the Licensing 

Board's unpublished March 10, 1980 order in this construction permit 
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proceeding involving the proposed AlIens Creek nuclear facility near 
Houston, Texas.! This time, we are asked to overturn the rejection in that 
order of one of the contentions (No. VI) submitted by F.H. Potthoff, III, in 
connection with his petition for leave to intervene in the proceeding. 
Because the rejection led to the outright denial of the petition,2 it is subject 
to interlocutory appellate review under 10 CFR 2.714a at the instance of 
Mr. Potthoff.3 

On a full consideration of the arguments advanced in support of arid in 
opposition to the appeal,4 we conclude that contention VI should have been 
accepted as litigable. For this reason, the March 10 order must be reversed 
(insofar as it disallowed the contention) and the cause remanded to the 
Board below with instructions to grant Mr. Potthotrs intervention petition. 

I 

Contention VI first surfaced in Mr. Potthotrs authorized supplemental 
filing on June 1, 1979. In its entirety, it read: 

In the FES, the Staff states that biomass production is "not now a reasonable 
alternative" to ACNGS. However, Project Independence estimates fuels from 
biomass production (urban waste, agricultrual waste, terrestrial crops, marine 
crops) would amount to 3 x 10'6 gross BTUs per year, and that large quantities of 

'See ALAB-585, 11 NRC at 469 and ALAB-586, 11 NRC at 472. For the reasons stated in 
those opinions, the appeals there considered were summarily dismissed as unauthorized by the 
Commission's Rules of Practice. Those reasons are inapplicable to the appeal now at hand. 
21n the March 10 order (at 9-12), the Licensing Board also considered and rejected several 
other' contentions put forth by Mr. Potthoff. He failed to exercise his right to complain of that 
action. This does not, however, preclude him from attacking the ultimate denial of his petition. 
For, had the Board below accepted contention VI as litigable, the necessary consequence 
would have been the grant of intervention without regard to the disposition of the remaining 
contentions. 10 CFR 2.714(b) Mississippi Power and Light Company (Grand Gulf Nuclear 
Station, Units I and 2), ALAB-130, 6 AEC 423, 424 (1973) and cases there cited. 
3Section 2.714a(b) provides that "[a]n order wholly denying a petition for leave to intervene ... is 
appealable by the petitioner on the question whether the petition ... should have been granted in 
whole or in part" (emphasis added). It is plain from these terms that Mr. Potthoff alone was 
entitled to appeal from the denial of his petition - and he has done so. Nonetheless, in 
purported reliance on an ambiguoUs statement at 109 of the March 10 order, another 
petitioner already admitted to the proceeding (John F. Doherty) endeavored to fiie an appeal 
of his own on Mr. Potthotrs behalf - similarly attacking the rejection of contention VI. 
Although that appeal will not lie, we adopt the suggestion of both the applicant and the NRC 
staff that Mr. Doherty'S papers be treated as a brief in support of Mr. Potthotrs appeal. Such a 
briefis expressly authorized by Section 2.714a(a). 
4In addition to Mr. Doherty, intervenor TexPIRG supports the 'appeal. It is opposed by both 
the applicant and the NRC staff. 
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marine crops can be grown and harvested without subsidies when oil hits $11 per 
barrel. Project Independence estimates a 100,000 acre marine biomass farm, 
prodticing 27 x 1012 BT~s/year, would cost $578 million. I contend building and 
operating a marine biomass farm, or other biomass production systems, would be 
environmentally preferable to ACNGS, and ask the Board to deny the permit 
under the NEPA.5 

By way of response, both the applicant and the NRC staff maintained 
that contention VI was fatally defective. For its part, the applicant 
characterized the contention as "impermissibly vague"; viz., as amounting 
to simply a " broadside assertion" that "building and operating a marine 
biomass farm, or other biomass production systems, would be environmen­
tally preferable" to the AlIens Creek nuclear facility. In this connection, the 
applicant noted that Mr. Potthoff had neither provided a description of a 
"biomass farm" nor alleged that the claimed biomass generating alternative 
would be seasonably available. Further, the Board below was told that the 

'The statement of the NRC staff to which Mr. Potthoff obviously had reference was contained 
in the Final Supplement to the AlIens Creek Final Environmental Statement. More 
specifically, in the course of its discussion of alternate energy sources and systems, the staff 
had this to say about "photosynthetic materials and organic wastes" (at S.9-7; footnotes 
omitted): 

Photosynthetically produced organic material (grown specifically for utilization as 
fuel material) and organic solid wastes (animal wastes and sewage) can either be 
burned directly to produce steam in equipment similar to that used with coal or can 
be subjected to anaerobic fermentation to methane. To be burned directly, these 
fuels must first be dried in order for combustion to be self-sustaining. If the organic 
material has a high water content, the energy required for drying prior to 
combustion may equal or exceed the heat content of the material itself. The growing 
of plants for energy generation is relatively inefficient because the solar conversion 
efficiency of the photosynthetic process is seldom over 3% during the growing 
season. Therefore, the amount of land required for a given energy output is very 
high. Based on a heating value of 7500 Btullb of dry plant tissue and yields of 10 to 
30 tons of biomass per acre per year, the land required for a I ~MW e organic-fired 
power plant would be between 25 and SO sq miles, or 600 to 1200 sq miles for a plant 
equivalent to the proposed ACNGS. 
The technical feasibility of bioconversion of organic material to methane has been 
established for many years. The immediate goal is to establish the economics of the 
process using organic wastes and organic materials resulting from photosynthesis. 
However, anaerobic fermentation to methane of the entire amount of organic solid 
wastes believed to be economically recoverable would represent a recovery of3.6 to 
7.8 x 1014 Btu/year, or approximately 2 to 3% of the yearly consumption of methane 
in the United States. Fifteen-year research and development programs are foreseen 
to make the' processes for both direct combustion and conversion to methane of 
photosynthetically produced material and solid organic wastes economically and 
technically feasible on a commercial basis. Production of methane on a large scale is 
not now a reasonable alternative. 
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petitioner had "fail[ed] to controvert the detailed Staff review of biomass set 
out" in the FES Supplement (see fn. 5, supra ).6 

As the staff saw it, the principal difficulty with the contention was the 
absence of any assigned basis for the "allegation of environmental 
superiority of biomass production over the proposed facility." Beyond that, 
the staff found the contention unduly "speculative" in view of the like 
absence of a proffered basis for the implicit claim that "biomass conversion 
constitutes a viable energy option to AlIens Creek.'" 

At a prehearing conference held on October 16, 1979, ~he Licensing 
Board called upon Mr. Potthoff to rebut the objections to contention VI. 
Denying that it was too vague, the petition,er stated that what he had in 
mind was'that "they would grow kelp and take it in and have it decay into 
alCohol or methane or something like that" (Tr. 931). He went on to assert 
that the' basis for his claim of environmental preferability "is project 
independence, which says ~hat a biomass farm could be ready .. .in 1986" 
(Tr.932). 

In its March 10 order (at 11-12), the Licensing Board rejected contention 
VI on the sole ground that "[n]either in that contention nor during the 
special prehearing conference (Tr. 931-32) did Mr. Potthoff provide a basis 
for alleging that such a large scale marine biomass farm would be an 
environmentally superior alternative." Our decision in Consumers Power 
Company (Midland Plant, Units 1 and 2), ALAB-458, 7 NRC 155, 162 
(1978) was cited for the proposition that the National Environmental Policy 
Act does not require the striking of a cost/benefit balance with respect to 
alternatives which are not environmentally preferable. 

II 

We long ago held that, although a totally deficient pleading may not be 
justified on the basis that it was prepared by a layman without the 
assistance of counsel, a pro se petitioner is ~ot "to be held t9.' t1io~e 
standards of clarity and precision to which a lawyer might ,reasonably ~e 
expected to adhere." Public Service Electric an~ 'Gas Company (Salem ,"'. 
Nuclear Generating Station, Units 1 and 2), ALAB-136; 6 AEC 487, 489 
(1973); see also Detroit Edison- Company (Enrico Fermi Atomic Plant, Unit 
2), ALAB-469, 7 NRC 470, ,471 (1978). In this instance, notwithstanding 
that it scarcely qualifies as a model of artistic draftsmanship, the intended 
th~ust of contention VI is not difficult to perceive. In essence, Mr. Potthoff 

6"Applicant!s Response to 'More Contentions Submitted by F.li. Potthoff, III'," dated June 
18, 1979, at 2. 
7"NRC Stafrs Response to 'More Contentions Submitted by F.H. Potthoff, III'," 'dated June 
18, 1979, at 2-3. 

546 



seeks to challenge the staff's dismissal of biomass production as a viable 
alternative to the proposed AlIens Creek facility. More specifically, he 
insists that a marine biomass farm (apparently not considered by the 'staff in 
its evaluation of alternatives in the FES Supplement) should be substituted 
for Allens Creek. As the basis for this assertion, he relies upon the Federal 
Energy Administration's "Project Independence Report" issued in Novem­
ber 1974,1 as well as upon his claim that such a biomass farm would be 
environmentally preferable. ' 

A. As we have s!!en, the Licensing Board rejected the biomass 
contention because, and only because, Mr. Potthoff offered no justification 
for the assertion of environmental superiority. Stated otherwise, the Board 
accepted the position of the applicant and the staff that, in order to put into 
litigation the marine biomass alternative (and the staff's failure to have 
considered it), the petitioner was required not merely to allege that that 
alternative would be environmentally preferable but also to explain why 
that is so. ' ' 

, That view cannot be squared with our 1973 decision in Grand Gulf, 
ALAB-130, fn. 2 supra. There, we were confronted with the question of the 
sufficiency for intervention purposes of a contention that "the alternatives 

, of conserving electricity or utilizing other methods of producing energy 
have not been adequately considered." At a' prehearing conference, the 
petitioner's counsel had stated, inter alia, that he proposed to introduce 
evidence that there were geothermal sources in the relevant service area. 
Given this particularization, the Licensing Board determined that the 
contention fulfilled the requirement (now contained in to CFR 2.714(b» 
that a petitioner for intervention set forth the basis for each of his 
contentions with reasonable specificity - i.e., the requirement which the 
Board' below found that Mr. Potthoff has not satisfied here. 
, Appealing from the resultant grant of intervention, the Grand Gulf 
applicant pointed to the representation in both its environmental report and 
the staff's draft envrionmental statement that there were no known 
potential geothermal sites in the service area. More significantly, in \ 
supporting the applicant's appeal, the staff advanced precisely the same 

.. argument that was pressed upon the Licensing Board in the present case: 
"petitioner has neither buttressed its allegation that there are geothermal 

sources in the area nor indicated that the alleged sources would or could 
provide a feasible alternative to the Grand Gulf facility." 6 AEC at 426. But 
neither of these considerations carried the day. Affirming the Licensing 
Board, we had this to say: 

IAlthoUgh Mr. Potthoff referred simply, to "Project Independence," the Licensing Board 
provided that further indentification in its March 10 order (at 11)., 
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•.. [W]e stress again that, in passing upon the question as to whether an 
intervention petition should be granted, it is not the function of a licensing board 
to reach the merits of any contention contained therein. Moreover, Section 2.714 
does not require the petition to detail the evidence which will be offered in support 
of each contention. It is enough that, as here, the basis for the contention 
respecting the inadequacy of the consideration of alternatives to the construction 
of this plant is identified with reasonable specificity. 

Ibid. 

Apparently, Grand Gulf was simply overlooked by both the parties and 
the Board below in this case.9 For there is no material distinction which 
might legitimately be drawn between the contention there involved and the 
one now under consideration. In both instances, the contention was 
addressed to the failure to have adequately considered an allegedly viable 
alternate source of energy. Also in each instance, the petitioner assigned 
reasons for his belief that the suggested alternative warranted further 
consideration: in Grand Gulf, because geothermal sources were available 
in this case, because (among other things) biomass sources were both 
available and environmentally preferable. Finally, both contentions suf­
fered from the same claimed infirmity: the Grand Gulfpetitioner did not 
supply the underpinnings for his assertion that geothermal sources were 
available; Mr. Potthoff did not attempt to justify his allegation that a 
marine biomass farm would be environmentally preferable. 

The teachings of Grand Gulf thus are fully applicable here and mandate 
the reversal of the denial of Mr. Potthotrs petition. The short of the matter 
is that, just as the staff unsuccessfully endeavored to do in Grand Gulf, the 
Board below erroneously imposed upon a petitioner for intervention an . 
obligation that, in actuality, arises only after the petitioner has become a 
party to the proceeding. More specifically, all that was required of Mr. 
Potthoff on the petition level was to state his reasons (i.e., the basis) for his 
contention that the biomass alternative should receive additional consider­
ation. That responsibility was sufficiently discharged by his references to 

'In this connection, the briefs of the applicant and the staff in opposition to the appeal not 
only do not refer to Grand Gulf, but also are devoid of any mention of the many other prior 
decisions of this Board which have construed and applied the contentions requirement 
contained in 10 CFR 2.714. See fn. 10, infra. 

548 

" 



Project Independence and his assertion respecting the environmental 
superiority of a marine biomass farm,lo. 

B. . Our determination that Mr. Potthoff' must be admitted to the 
proceeding on the strength of his contention VI does not carry with it any 
implication that we view the contention to be meritorious. To the contrary, 
although the content of the Project Independence report cited by the 
petitioner is not now before us, we think there to be appreciable room for 
doubt that th~ burning of methane gas produced by the harvesting and 
fermentation of kelp grown on a massive - i.e., a 100,000 acre (or 156 
square mile) - marine biomass farm could be shown to be both a viable 
and an environmentally preferable energy alternative to the generation of 
electricity by means of nuclear fission. But, again, whether Mr. Potthoff will 
be able to prove the assertions underlying the contention is quite beside the 
point at this preliminary stage of the proceeding. All that is of present 
moment is that, under the Rules of Practice of this Commission, as they 
have been uniformly interpreted, he is entitled to party sta'tus to afford him 
the opportunity to attempt to do SO.1I 

'Olbere is no room for the slightest doubt that we have adhered to Grand Gulf over the years. 
See, e.g .• Virginia Electric and Power Company (North Anna Nuclear Power Station. Units 1 
and 2), ALAB-S22. 9 NRC 54. S6 (1979); Duke Power Company (Transportation of Spent Fuel 
from Oconee to McGuire), ALAB-S28. 9 NRC 146, lSI (1979). In the latter case, for irlstance. 
we held adequate a contention which. without elaboration. asserted that local public safety 
officials were not prepared to deal with the emergency situation which might result in the event 
of a traffic accident involving the vehicle carrying the spent fuel between facilities. Grand Gulf 
was specifica}ly cited as authority for the proposition that the petitioner was not required, as a 
precondition to intervention, "to establish that its assertion is well-founded in facl" Rather, 
"whether particular concern is justified must be left for consideration when the merits of the 
controversy are reached." 

Also instructive is the discussion of the contentions requirement in Philadelphia Electric 
Company (peach Bottom Atomic Power Station. Units 2 and 3). ALAB-216, 8 AEC 13. 
20-21 (1974). In the course of that discussion, we noted that it had been 

repeatedly emphasized that in passing upon the question of whether an intervention 
petition should be granted, it is not the function of a licensing board to reach the 
merits of any conte,ntion contained therein. Moreover. Section 2.714 does not 
require the petition to detail the evidence which will be offered in support of each 
contention. It is enough that the basis for at least one contention be identified with 
reasonable specificity. 

Id at 20. Here. such identification was provided. To repeat, given Mr. Potthotrs further 
particularization at the prehearing conference, the applicant and the staff were supplied 
with enough "so that they will know at least generally what they will have to defend 
against or oppose." Ibid 

"A noteworthy page in the annals of Atomic Energy Commission adjudication illumes the 
importance attached by the judiciary to insuring that persons have their day in court even with 
respect to claims which, on their face, appear to be of highly dubious merit. See In re 
Grossman, 107 U.S.P.Q. 181 (AEC Pal Comp. Bd. 19S5); remanded/or reconsideration in light 
0/ additional eyidence (D.C. Cir. No. 12959. February 10 •. 1956); decision on remand, III 
U.S.P.Q. 388 (AEC Pat. Comp. Bd. 1956); affirmed on further judicial review, 246 F.2d 709 

(FOOTNOTE CONTINUED ON NEXT PAGE) 
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It does not perforce follow, of course, that contention VI will have to be 
taken up at the forthcoming evidentiary hearing on the Aliens Creek 
application. As we emphasized in Grand Gulf,ALAB-130, supra, .in the 
context of the geothermal altern~tive contention there in question, "it will 
be open to both the applicant and the [NRC] staff to move, pursuant to [10 
CFR] 2.749, for summary disposition ... on the ground that 'there is no 
genuine issue to be heard' respecting the availability of adequate geother­
mal sources in the relevant area." We went on to observe that: 

In responding to such a motion, should one be filed, [petitioner] will be obliged to 
furnish the Licensing Board with a statement of the material facts which he 
considers to establish the evidence of a genuine issue. respecting such availability. 
Section 2.749(b) is most specific in this regard: 

When it motion for summary disposition is made and supported as provided 
in this section, a party opposing the motion may not rest upon the mere 
allegations or denials of his answer; his answer by affidavits or as otherwise 
provided in th,is section must set forth specific facts showing that there is a 
genuine issue of fact. If no such answer is filed, the decision sought, if 
appropriate, shall be rendered. 

6AECat426. 

That the Section 2.749 summary disposition procedures provide in 
reality as well as in theory, an efficacious means of avoiding unnecessary 
and possibly time-consuming hearings on demonstrably insubstantial issues 
is amply reflected by our recent decision in Virginia Electric and Power 
Company (North Anna Nuclear Power Station, Units 1 and 2), ALAB-584, 
11 NRC at 451. In that proceeding, involving an application for an 
operating license amendment to permit the expansion of the capacity of a 
spent fuel pool, the Licensing Board summarily resolved in the applicant's 
favor all of the intervenors' contentions. One of those contentions was to 
the effect that there had been an inadequate consideration of certain 
specified alternatives to the proposed pool modification. On the interve­
nors' appeal, we endorsed the Licensing Board's refusal to order a hearing 
on that contention.12 In doing so, we invoked the very Midland principal 
that the ~icensing Board in the case at bar improperly employed for the 

II(FOOTNOTE CONTINUED FROM PREVIOUS PAGE) 
(D.c. Cir. 1957). appeal dismissed, 355 U.S. 285 (1958). This chronicle involved a dentist who 
claimed that he was entitled to compensation under the Atomic Energy Act as (to quote the 
court of appeals) "the inventor who first gave the atomic hydrogen bomb formulas to the 
United States of America." The moral of the court's 1956 remand order should be self-evident. 
11ALAB·584 affirmed the grant of summary disposition in its entirety. Although there is a 
pending petition for Commission review of that decision, it does not challenge the disposition 
made of the alternatives contention. 
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quite different purpose of denying intervention.13 More specifically, 
because, in response to the applicant's motion for summary disposition, the 
intervenors had not demonstrated that a genuine issue of fact existed 
respecting the environmental superiority of any of their suggested alterna­
tives, we held that as a matter of law none of these alternatives had to be 
further explored at an evidentiary hearing. ALAB-S84, supra, II NRC at 
461-467. 14 

In sum, the rejection of Mr. Potthotrs contention VI, and the resultant 
denial of his intervention petition, rested upon a misconception respecting 
the time at which, under the Commission's Rules of Practice, petitioners for 
intervention must establish the existence of some factual support for the 
particular assertions which they have advanced as the basis for their 
contentions. This demonstration need not be undertaken as a precondition 
to the acceptance of a contention for the limited purpose of determining 
whether to allow intervention under 10 CFR 2.714. Rather, the obligation 
arises solely (I) in response to a subsequent motion of another party seeking 
to dispose summarily of the contention under 10 CFR 2.749 for want of a 
genuine issue of material fact; or (2) in the absence of such a motion, at the 
evidentiary hearing itself. . 

The portion of the Licensing Board's March 10, 1980 order dealing with 
Mr. Potthotrs contention VI is therefore reversed and the cause remanded 
with instructions both to accept that contention as litigable and to grant the 
peti~·ion for intervention. 

It is so ORDERED. 

FOR THE APPEAL BOARD 

C. Jean Bishop 
Secretary to the Appeal Board 

The concurring opinion of Mr. Farrar and the dissenting opinion of Dr. 
Buck follow, at 552 et seq. 

13See page 546, supra. 
14We need add only that, if contention VI is without any merit (which we may not and do not 
now decide), the applicant and the staff should be able to obtain summary disposition of it with 
little difficulty. Stated otherwise, only if there is at least some possible substance to the 
contention might those parties have to expend much time or effort in opposing it - either by 
motion or at an evidentiary hearing. In such circumstances, of course, they could scarcely be 
heard to complain that the admission of the contention to the proceeding imposed an 
unreasonable burden upon them. 
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Concurring opinion of Mr. Farrar: 
The Chairman has done his customary thorough job of marshalling the 

facts and the law in the course of demonstrating that Mr. Potthoff should 
have been admitted as an intervenor on the strength of his sixth contention. 
That contention concerns whether a generating plant fueled by the products 
of a "marine biomass farm" is a preferable alternative to a nuclear power 
plant. Notwithstanding the force of the Chairman's opinion, some observers 
may nonetheless wonder why, in this era of heightened safety-con­
sciousness, the agency's resources must be diverted to consider such a 
curious matter. 

That would not be an unreasonable reaction to our decision. Indeed, 
even though I am almost entirely without knowledge of this particular 
subject, my intuition tells me that, when the facts are in, for one reason or 
another the proffered alternative will not appear to be superior to the 
nuclear plant. But as I understand the principles that govern all judicial and 
administrative proceedings, I am not allowed to decide cases on the basis of 
lack of knowledge, intuition, or personal predilections. Rather, there must 
be something put before me that would enable me to reach my judgments in 
knowing fashion. At this threshold juncture, I cannot do that with this 
contention. 

This does not mean that valuable hearing time must be consumed with 
lengthy consideration of contentions that can be readily demonstrated to 
have no merit. As the Chairman has stressed, traditional procedures are 
available, and have proven effective when invoked, for disposing of such 
contentions summarily; for years we have encouraged their use. They are 

• designed to allow adjudicators to dispose of matters on the basis of 
unchallenged information validly put before them, rather than on their own 
ingrained propensities. 

In this connection, it would be unfair, unwise and (in cases involving 
safety matters) dangerous to allow adjudicators, before the evidence is in, to 
reject challenges to the plant on the basis of unspoken assumptions or their 
sometimes less than reliable convictions about what that evidence would 

.show.' One of the prices paid - in the courts and in administrative 
agencies - for insuring that contestants and issues are treated fairly is 
seeming inefficiency, i.e., some time will be used giving litigants a chance to 

II hasten to add that I do not believe. and in no way mean to suggest by these generalized 
remarks. that anything like this occurred below. To the contrary. I believe the Board below 
simply misapplied the governing principles in what is concededly a close case (see also rn. 2. 
infra ). My comments here are entirely theoretical in nature. designed to point up the rationale 
behind those controlling principles and why they must be applied here. 
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establish propositions that lIltimately prove invalid. As I understand it, our 
system of justice in general and our Rules of Practice in particular embody 
the judgment that, in the long run, time used in that fashion is to be viewed 
as having been well spent. 

For these reasons, and as unsound as the result may appear to some, I 
am compelled to join the Chairman in admitting the "biomass" contention 
into the proceeding.2 How long it stays there remains to be seen. If it is as 
lacking in merit as the dissent would have it and as the staff and applicant 
appear to believe, counsel should be able easily to demonstrate that fact by 
affidavit of those knowledgeable in the field.3 That is how they would have 
to proceed if they wished to rid themselves of a non-meritorious complaint 
in court4 that is how they must proceed here. If they make a record of 
indisputable facts in their favor, the contention may - with certitude which 
is now lacking - be summarily rejected. . 

Except for my opening description of his opinion, the Chairman joins in 
the observations made herein. 

Dissenting opinion of Dr. Buck: 
My colleagues accept petitioner's contention No. VI and allow him to 

intervene in the proceeding under 10 CFR 2.714, the Commission's 
intervention rule. They do so even though the contention is invalid by its 
own terms. Inherent in their action is the proposition that in ruling on the 
admissibility of a contention contained in a petition for intervention, a 
licensing board need not be concerned with the substance of a contention; 
that all a board needs to do in this regard is to ascertain that reasons have 
been given for the contention without regard to whether they make 

20ur decision considers only the one contention brought before us. But the Licensing Board 
ha4 to deal at the prehearing conference and in its subsequent order with a myriad of potential 
intervenors and proffered contentions. Many were admitted, many were rejected. In the 
circumstances, our reversal of the Board's action on one of the contentions should not be 
allowed to obscure it generally commendable handling of this complex proceeding. 
lIn response to Dr. Buck's dissenting opinion, I need add only that we all agree that NEPA 
does not require detailed review of the environmental effects of alternatives that are only 
remote and speculative possibilities (cf. at 555, infra ). But that only frames the question; it 
does not supply the answer. For this is an adjudicatory proceeding; until the facts are before uS 
in some legitimate fonn, we cannot say definitively that the alternative the petitioner is seeking 
to advance fits into the "remote and speculative" mold. The Licensing Board did not 
characterize it as such (compare 'lI1.c.3-4 of its order, at I()'I I); for its part, the staff deemed 
similar alternatives at least worthy of discussion in the Final Environmental Statement. Of 
course, if on ~ summary judgment motion petitioner's alternative proves to be remote and 
speculative, no further consideration need be given it. Then, not now, would be the time for the 
Board below to apply the teachings of Natural Resources Deferue Council v. Morton, 458 F.2d 
827,837·38 (D.C. Cir. 1972); Consumers Power Company (Midland Units 1 and 2), CLI-74-5, 7 
AEC 19, 24, 3()'32 (1974; and Vermont Yankee Nue/ear Power Corp. v. N.atural Resources 
Deferue Council, 435 U.S. 519, 531-35, 549-55 (1978). . 
4See Rule 56, F.R. Civ. P see also Rule 12(b), particularly its last sentence. 
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practical sense. I am unwilling to believe that the rule must be read to give 
it such unreasonable effect. 

Petitioner's contention No. VI is that a large-scale, marine biomass farm, 
used for growing kelp to produce alcohol or methane gas, would be an 
environmentally superior alternative to the Allens Creek nuclear facility 
and should be substituted for it. Relying on the "Project Independence 
Report," he further asserts that a 100,000 acre marine biomass farm costing 
$578 million will produce 27 x 1012 BTUs/year and that a biomass farm 
(presumably one of that size) can be ready in 1986. In my view, this 
contention is unrealistic and frivolous on its face and its rejection proper at 
this stage of the licensing proceeding. 

Just a few simple computations utilizing petitioner's own energy output 
figures associated with his hypothetical marine biomass farm will suffice to 
show the total frivolity of his claim. As noted, according to the petitioner, a 
100,000 acre (or 156 sq. mile) marine biomass farm will produce enough 
kelp to supply 27 x 1012 BTUs/year. The AlIens Creek facility, however, is 
designed to produce 107 x 1012 BTUs/year, roughly four times the amount 
of the postulated marine biomass farm. What this means is that the farm 
would have to quadruple its production to meet the power needs projected 
to be served by the plant. Assuming a fourfold increase in the marine area 
necessary to produce the kelp (a reasonable assumption for this purpose), 
the result is a marine biomass farm comprising 400,000 acres or 624 square 
miles. Whether we accept petitioner's claim that a 156 square mile biomass 
farm is the energy equivalent to the Allens Creek plant or the extrapolated 
624 square mile farm, either shows the utter unreality of the contention.! 

Moreover, contention No. VI is defective in another respect. If fails, in 
my view, to satisfy the Commission's intervention rule that the bases for a 
contention which a petitioner seeks to have litigated must be set forth with 
"reasonable specificity" 10 CFR 2.714(b). 

The Project Independence Report on which petitioner relies as the basis 

IThis observation assumes petitioner's contention in its most favorable light. Information in 
the Project Independence Report indicates that a marine area twice as large (1248 square 
miles) would be necessary to grow sufficient kelp to produce the energy equivalent of the plant. 
This is because the 27 x lOll BTUs/year figure for a 100,000 acre farm was based on an 
assumed 60 percent conversion efficiency in the production of the gas for use in a power plant. 
The efficiency drops to 30 percent, according to the report, after accounting for the energy 
required to sustain the conversion process. Thus, the energy that would be available for use in 
a power plant from a 100,000 acre farm (based on 30 percent efficiency) is only 13.5 x lOll 
BTUs/year; and to provide the energy equivalent to that produced at the Aliens Creek facility 
a kelp farm of 800,000 acres, or 1248 square miles would be needed. See Tables 5 and 6 of the 
Project Independence Blueprint Final Task Force Report on Solar Energy, at V-16, V-20 through 
V-22. Moreover, the study emphasizes that the data in the report are speculative and work 
needed to support them is just beginning. It!. at V-14 . . 
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for marine biomass farm contention lacks information on how such a large 
scale farm can come into reality. As the report itself explains, the Project 
Independence study in this regard is, at most, an effort to conceptualize the 
potential energy that might be available from biomass resources. It 
contemplated a ten-year research and development program, to be 
completed in 1985, to demonstrate the economic and technical feasibility of 
their utilization. Project Independence Blueprint Final Task Force Report on 
Solar Energy, at V-31 through V-39. At this point, we, of course, need not 
be concerned with whether such a program has in fact been undertaken. 
But even assuming this had been done, it would be years under the study'S 
projections before a marine biomass farm could even be expected. Apart 
from any other consideration, a viable alternative must be an energy source 
which will be commercially available by 1987, the projected date of 
operation of the Allens Creek plant. The report itself does not offer the 
marine biomass farm as such an alternative. 

I find contention No. V. unacceptable for litigation purposes for still 
another reason. The environ,mental review mandated by NEPA is subject to 
a rule of reason. It need not include review of alternatives which are only 
remote and speculative possibilities. Vermont Yankee Nuclear Power Corp. 
v. NRDC, 435 U.S. 519, S51 (1978), quoting NRDCv. Morton, 458 F.2d 827, 
837-38 (D.C. Cir. 1972). Our own decisions have declared as much. See, e.g., 
Public Service Electric and Gas Company (Hope Creek Generating Station, 
Units 1 and 2), ALAB-518, 9 NRC 14,38 (1979); cJ. Northern States Power 
Company (Prairie Island Nuclear Generating Plant, Units 1 and 2), ALAB-
455, 7 NRC 41,48 (1978). This being so, I find unreasonable the decision to 
place petitioner's contention into litigation, a contention which by its own 
terms is clearly unrealistic.2 

In this connection, it has been held that intervention as of right in 
judicial proceedings must be measured by a practical rather than technical 
yardstick. U.S. v. Allegheny-iudlum Industries, Inc., 517 F.2d 826, 841 
(1975), cert. denied, 425 U.S. 944 (1976). Absent Commission declaration to 
the contrary, I perceive no reason for not applying a similar standard for 
deciding intervention petitions under our rules. 

2At footnote 3 of his concurring opinion, Mr. Farrar agrees that NEPA does not require 
detailed review of environmental effects of alternatives that are only remote and speculative 
possibilities, but argues that that rule comes into play only after the petitioner is allowed to 
submit his evidence, not before. That argument assumes the answer to the matter at issue here. 
No support is given for it. Certainly, neither NEPA nor our intervention rule specifies that 
there must always be some evidentiary consideration before a proffered alternative, offering 
only remote and speculative possibilities, can be laid aside. On the other hand, since NEPA 
clearly does not require agency consideration of such alternatives, there is no compelling 
reason for viewing our intervention rule as requiring additional treatment of an alternative 
which its own terms show is remote and specu1ative at best. 
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My colleagues point to our Grand Gulp and related decisions as 
controlling the result they reach here. In Grand Gulf the contention was that 
"the alternatives of conserving electricity or utilizing other methods of 
producing energy have not been adequately considered." Relying on the 
statement by petitioner's counsel that he intended to introduce evidence 
that there were geothermal sources in the relevant service area, we held that 
the contention was adequate "given this particularization." 6 AEC at 425-
26. ' 

Far from being essentfally similar as viewed by my colleagues, that case 
and the case before us now are significantly different. In Grand Gulf, there 
was nothing in the geothermal souce contention to suggest that given the 
proper geothermal resource in the area, a geothermal plant could not be a 
viable alternative. In that circumstance, we found the contention, as 
particularized, to be sufficient for purposes of the intervention rule. But 
here we have allegations which, even if taken as true, do not support the 
proposition for which they are advanced. Surely, our rule should 'not be 
viewed as requiring further consideration of an issue where proof of the 
allegations will meet with guaranteed failure.4 

In this regard, I do not find the support that my colleagues do in the 
Grossman case, discussed in footnote II of the principal opinion. They 
seemingly cite that case as standing for the proposition that even a frivolous 
claim is entitled to be heard on its merits. They obtain more from the case 
than can be drawn from it. To begin with, Grossman did'not involve the 
question of a person's right to intervene in a proceeding involving other 
parties. Beyond that, the court's opinion is so summary that one needs to 

'Mississippi Power and Ught Company (Grand Gulf Nuclear Station, Units 1 and 2), ALAB· 
130,6 AEC 423 (1973). 
4My colleague, Mr. Farrar, suggests that "inefficiency" sometimes is the price paid to achieve 
fairness in giving litigants a chance to have their positions established for consideration on 
their merits. But the question of fairness is a false issue here. The only question present is 
whether the petitioner has set forth allegations which have at least a modicum of apparent 
substance as to warrant exploring them further. Where, as here, the allegations themselves 
show that success cannot be achieved, their further consideration would be no more than 
wasted effort. Such waste should not be compelled under the guise of fairness. 

Both of my colleagues suggest that the burden imposed on others by requiring further 
proceedings on the allegations here can be limited through utilization of the summary 
disposition procedure provided by our rules. But even this procedure imposes substantial 
burdens, not only on the parties but on the.1icensing board and on us as well because of 
appeals which often result. Even more important is the impact the ruling of my colleagues 
will have in the future. It would force the acceptance of obviously invalid contentions 
made by petitioners who seek to intervene in our license proceedings, requiring the staff 
and others to waste valuable time and other scarce resources which, in going through the 
motions of defending against them, could otherwise be put to productive use. 
Mr. Farrar also alludes to the grave safety consequences which might result in other cases 
if the proposition they advocate here is not followed. This raises another false issue. Such 
problems can be dealt with if and as they arise. 
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examine the underlying decisions of the Atomic Energy Commission to 
acquire an understanding of its import. 

Grossman, a dentist, had made a claim with the Atomic Energy 
Commission for compensation under special provisions of the Atomic 
Energy Act. 107 U.S.P.Q. 181 '(1955). He alleged that "he had delivered to 
officers of the United States the disclosures of several military weapons." 
Ibid arise. 

" The disclosures were explained in detail, a portion of which ~as as follows: 

The production of a bomb or poison by placing powdered Uranium in the 
crucible of a High Voltage High Frequency Electro Thermic Furnace, heating to 
the utmost temperature, allowing it to explode by its own heat, or by the addition 
of Potassium Nitrate and Zirconium Powder, or Zirconium Powder with 
Ammonium Nitrate, Gun Powder or other explosive powder or other means of 
explosion. The Oxide of Uranium or the Fluoride can be substituted for the metal. 
Tanks of Arsenic and Hydrogen, and Fluorine can be adjuvants along with 
Cyanogen or Hydro Cyanics. 

Id at 182. 

Following a decision by the Commission rejecting his claim, Grossman 
appealed to the court. As part of his appeal he claimed that he had new 
evidence that the United States had used his "Atomic-Hydrogen-Thermo­
nuclear Formulas In All Detonations At First Test, Hiroshima, Nagasaki, 
Bikini, Ivy and Others." III U.S.P.Q. 388 (1956). In detailing his new 
evidence, he explained, inter alia: 

The ingredients of the formula given to the U.S.A. for the Atomic H Bombs, by 
Dr. Cornell Grossman were A /I in the Radioactive Dust from the Nuclear Detonation 
that took place on Bikini Atoll on March 1,1954. 

The Institute for Chemical Research of Kyoto University, in Kyoto, Japan, 
published a large monograph on the FALL OUT, and specifically named Dr. 
Grossman's ingredients. 

If the U.S.A. did not 'use Dr. Grossman's formula, how did his ingredients 
come out of the bomb? 

To maintain national security, Dr. Grossman made a detailed synopsis of the 
Japanese Kyoto Report and is mailing this synopsis to the U.S.A.E.C., Counsel, 
specifically pointing out each of Dr. Grossman's ingredients in the Fall Out, as 
shown by the Kyoto University tests. ' 

For security reasons since this is the formula of the complete bomb it is not 
being mailed to this court. 

557 



Ibid Acting on these assertions, the court remanded the matter to the 
. Commission to afford Grossman the opportunity "to present his claim in 
full and to submit his evidence." See 246 F.2d at 709. 

From this background, I cannot understand how my colleagues find 
support for their position in the court's Grossman decision. Because of the 
secrecy surrounding the development of the hydrogen bomb, there was no 

. way for the court (or for that matter, anyone other than a few who were 
privy to such information) to judge the character of the new information 
claimed by Grossman. Moreover, the alleged information could not be 
disproven on the basis <?f Grossman's statements alone. In the circum­
stances, I find no special lesson to be learned from the court's decision. 

If the ruling of my colleagues is correct, that it is necessitated by our 
intervention rule, I can only second the observation made by the 
Dickensian character Mr. Bumble: 

If the law supposes that ... the law is a ass, a idiot. 

Dickens, Oliver Twist. I would prefer to believe the law to be otherwise~ 

Fort~nately, my colleagues do not necessarily have the last word for the 
possibility of Commission review is still open. I am convinced that if the 
decision here is allowed to stand, the "reasonable specificity" provision of 
Section 2.714(b) of our intervention rule will become meaningless and the 
process necessary to fashion meaningful contentions for trial turned into a 
charade.' ' 

'My colleagues note in Part II of the principal opinion that the Licensing Board rejected the 
biomass contention on the single ground that the petitioner offered no justification for his 
assertion of the environmental superiority of the marine biomass farm alternative. But as we 
have held before, we have the authority to uphold a decision of a licensing board on 
independent grounds. Public Service Company of New Hampshire (Seabrook Station, Units 1 
and 2), ALAB-422, 6 NRC 33, 42 (1971), affirmed. CLI·78·I, 7 NRC 1 (1978). Such grounds 
clearly exist here. 

, . 
, . 
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The Licensing Board issues its second prehearing conference order in 
this operating license proceeding, explaining certain oral rulings and 
denying the applicants' motions (premised on the intervenors' failure to 
provide adequate answers to interrogatories) to dismiss one intervenor and 
to prohibit two others from participating in the litigation of certain of their 
contentions. As a sanction against earlier actions, the Board limits the first 
intervenor's presentation of a direct case to those contentions of which it is 
the sole sponsor. 

SECOND PREHEARING CONFERENCE ORDER 

On February 4, 1980, the Applicants in this operating license proceeding 
filed three separate motions. The first two sought to prohibit two of the 
intervenors, respectively (Susquehanna Environmental Advocates (SEA) 
and Environmental Coalition on Nuclear Power (ECNP» from participat­
ing in the litigation of certain contentions which they had sponsored. The 
third motion sought to dismiss another intervenor, Citizens Against Nuclear 
Dangers (CAN D), from this proceeding: Each of those intervenors filed a 
response opposing the motion against it. The NRC Staff supported the 
motion against CAND. It supported in part but opposed in part the relief' 
sought against the other two intervenors. 
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Because of the severity of the sanctions requested and the effect on the 
proceeding which would ensue should we grant the motions in their 
entirety, we convened a prehearing conference to hear oral arguments on 
these motions, as well as to consider other matters (such as scheduling) 
which might be pertinent to the course of this proceeding. Order Setting 
Prehearing Conference, dated February 22, 1980 (published at 45 FR 13239 
(February 28, 1980». The conference took place at Wilkes-Barre, Pennsyl­
vania on March 20-21, 1980 (fr. 375-757). As directed, SEA, ECNP, and 
CAND, as well as the Applicants and Staff, each participated. The 
Commonwealth of Pennsylvania also did so. (Ms. Marsh, who was invited 
but not directed to participate, elected not to do so.) 

All three of the Applicants' motions were founded upon asserted 
deficiencies in each of the responses of the intervenors to discovery orders 
previously issued by this Board. As\we announced at the conference, we are 
denying the motions directed against SEA and ECNP, in part as a result of 
their commitments to provide supplemental answers to discovery requests 
by May I, 1980. (Our Memorandum of March 27, 1980, outlined the scope 
of the material which should be provided by that date.) We also are denying 
the motion to dismiss CAND but are imposing certain alternative relief 
against that party (including a requirement to submit answers to certain 
discovery requests by May I, 1980). Following is an explanation of these 
actions, as well as other rulings which we announced at the conference. 

I 

The motions directed against SEA and ECNP each were premised on an 
asserted failure of those parties to comply with a provision of our 
Memorandum and Order on Discovery Motions (II), LBP-79-31, 10 NRC 
597 (October 30, 1979). In that Order, we relieved those parties of certain 
discovery obligations but directed them to respond to other discovery 
requests by December 14, 1979 Oater extended to'January 18, 1980). We 
then provided that, if "any intervenor fails properly to respond in ~. timely 
fashion to [certain discovery requests], it will not be permitted to present any 
cjirect testimony on that contention .tt 10 NRC at 606. We also provided that 
we would not dismiss a contention solely because of the default of its 
sponsor but that such default could be taken into account by us in 
considering motions for summary disposition and, in addition, could serve 
as grounds for dismissal of the intervenor from the proceeding. Id at 607. 

SEA and ECNP each filed responses to the Applicants' interrogatories. 
The Applicants claimed that SEA's responses to the interrogatories on 
Contention I, and ECNP's responses to the interrogatories on Contentions 
1,2, and 3, were inadequate. (SEA and ECNP were each sponsors or co-
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sponsors of the contentions in question.) The Applicants claimed that, as a 
result, and in accord with our October 30 Order, SEA and ECNP should 
not be permitted to present a direct case on those contentions. In addition, 
reflecting our earlier ruling that we would not dismiss any contention solely 
for the default of its sponsor, the Applicants asserted that SEA and ECNP 
should each be prohibited from participating in any way in the litigation of 
the contentions as to which each had failed to properly answer interrogato­
ries, including undertaking cross-examination on these contentions either 
on its own behalf or on behalf of others. The Applicants sought this 
additional sanction on the basis that SEA and ECNP had not made a good 
faith attempt to provide answers to the particular interrogatories and that, 
since intervenors "typically try to make their cases by cross-examination," 
prohibiting SEA and ECNP from introducing direct testimony "amounts to 
little, if any, sanction." 

SEA and ECNP each disputed the assertion that they had not made 
good faith attempts to answer the interrogatories in question. The Staff 
believed that they had 'not adequately answered the interrogatories in 
question and should not be permitted to present a direct case on the 
particular contentions, but that the facts did not warrant imposition of the 
additional limitations on cross-examination sought by the Applicants. 

1. Before turning to the question of the adequacy of SEA's and ECNP's 
responses to interrogatories, we first consider whether we have authority to 
limit a party's cross-examination on an issue by reason of that party's 
failure to respond adequately to discovery. In other words, assuming . 
(although not deciding) that a worst-case default situation existed, could we 
grant the relief requested by the Applicants? 

. The Applicants had not addressed this question in their motions. But we 
posed it to the parties by our Memorandum of February 26, 1980. Our 
inquiry in this regard was prompted by certain statements of the Staff in its 
responses to the Applicants' motions, and by the holdings of the Appeal 
Board and Commission in Northern States Power Company (Prairie Island 
Nuclear Generating Plant, Units 1 and 2), ALAB-244, 8 AEC 857 (1974); 
reconsideration denied, ALAB-252, 8 AEC 1175 (1975); affirmed, CLI-75-1, 1 
NRC 1 (1975). Those decisions held that, in the particular case, it was error 
for the Licensing Board to have precluded an intervenor from conducting 
cross-examination on contentions raised by other intervenors or by the 
Board itself. We therefore presented the following question which was to be 
addressed at the prehearing conference (footnote ommited): 

Given the holdings of the Appeal Board and Commission in Prairie Island, maya 
party which has defaulted in responding to discovery on an issue raised by it be 
given lesser participational rights (such as cross-examination) on that issue than a 
party which did not raise the issue? May that defaulting party be given less 
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participational rights on its own issue than it has on issues raised by others or the 
Board? 

Although each of the intervenors (and the Commonwealth of Pennsylva­
nia as well) opposed imposition of the sanctions sought by the Applicants, 
the Applicants and Staff were the only parties explicitly addressing this 
legal question. Both of them took the position that Prairie Island precluded 
the prohibition of cross-examination by an intervenor only as a matter of 
"general practice," that it did not deal with a situation where sanctions 
against a party were warranted, and accordingly that it did not prevent us 
from imposing the requested sanction (fr. 393, 416). The Applicants 
referred to 10 CF~ 2.707 ("Default") as authority for such sanctions, noting 
accurately that that rule had not been mentioned in the Prairie Island 
decisions. They cited as precedent the Appeal Board's decision in Northern 
Indiana Public Service Company (Bailly Generating Station,. Nuclear 1), 
ALAB-224, 8 AEC 244 (1974). 

In Bailly, the Licensing Board had required that the Intervenors 
commence their cross-examination of the Applicant's ~nd Stafrs witnesses 
on a given date. The Intervenors objected, because of a substantial delay in 
their receipt of certain information from the Staff which they had. sought 
through discovery. (fhe Intervenors had apparently already received much 
information through discovery from the Applicant.) Nonetheless, the Board 
ruled that they should initiate cross-examination on the specified date but 
would be given an opportunity to re-call and cross-examine the Applicant's 
and Stafrs witnesses, to present new evidence, and to add new contentions 
after they had received and reviewed the documents sought from the 
Commission. If the intervenors declined to participate on the specified date, 
however, they would lose their opportunity to conduct cross-examination at 
a later date. 8 AEC at 250. The Intervenors in fact did not cross-examine on 
the specified date and literally walked out of the hearing. They were 
accordingly barred from further cross-examination, and the Appeal Board 
upheld this sanction. 

From Bailly, it is clear that a licensing board has authority in some 
circumstances to cut off a party's right to conduct cross-examination on its 
own contentions. But the Bailly facts are quite distinguishable from those 
with which we are faced here. In· Bailly, the Licensing Board in effect 
established terms and conditions for the conduct of cross-examination. 
When those terms and contitions were not adhered to, the right to cross­
examination was forfeited or waived. Here, however, the asserted default 
has nothing to do with the conduct of cross-examination. It arises from 
asserted deficiencies in responding to discovery - an entirely discreet 
element of trial preparation. Furthermore, the Bailly decision predated the 
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Prairie Island decision$. Under Prairie Island, restriction· of an intervenor 
from cross-examination of witnesses on its own contention would produce 
rather anomolous results: it would not bar that intervenor from cross­
examination on the contentions of others; and it would not restrict other 
intervenors from cross-examinatio~ on the defaulting intervenor's conten­
tions. 

As the Commission stressed in Prairie Island, meaningful public 
participation in NRC's adjudicatory process is of fundamental importance. 
In upholding the ruling of the Appeal Board permitting an intervenor to 
conduct cross-examination on contentions raised by other parties or by a 
licensing board, it observed that such participation "is a vital ingredient in 
the open and full consideratio~ of licensing issues and in establishing public 
confidence in the sound discharge of the important duties which have been 
entrusted to us." CLI-75-I, supra, 1 NRC at 2. We, of course, have an 
obligation to assure the development of an adequate decisional record (10 
CFR Part 2, Appendix A, V) and, in doing so, to permit "such cross­
examination as may be required for full and true disclosure of the facts" (10 
CFR 2.743(a». Given the importance of cross-examination to the Commis­
sion's adjudicatory process, and given the importance of the issues we are 
called upon to decide, we would be most reluctant to restrict at the outset of 
a proceeding, prior to any evidentiary sessions, any party's right to conduct 
cross-examination. Particularly is this so in a case where, as here; the reason 
for the sought restriction (unlike in Bailly) bears no relationship to the 
party's conduct of cross-examination. 

We need not decide whether a default in discovery obligations could ever 
justify restriction or elimination of a party's right to conduct cross­
examination. Suffice it to say, we do not regard it appropriate here. For 
neither SEA nor ECNP can be said to have engaged in conduct amounting 
to default under 10 CFR 2.707. We turn now to that question. 

2. As we previously stated, the Applicants premised their requests for 
sanctions against SEA and ECNP on the claim that those parties had not 
made a "good faith" attempt to provide answers to specified interrogato­
ries. SEA and ECNP did, however, provide answers to some interrogatories 
to which no objections have been lodged. Moreover, in no instance did 
either one outrightly refuse to answer any interrogatories. What they did 
was to provide incomplete or ambiguous answers in a few instances or, in 
the case of SEA, to file a motion for a protective order without providing 
any justification other than statements we had earlier ruled to be 
inadequate to support such an order. 

SEA and ECNP each claim that, for the most part, the objected-to 
responses to interrogatories reflect the paucity of funding available to them 
or the lack of an experienced legal counsel to draft the responses. We see no 
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reason for not accepting that claim. Moreover, bearing in mind the 
information in certain areas available to the intervenors, some of the 
incomplete or ambiguous answers must be deemed to be adequate. Finally, 
both SEA and ECNP expressed a willingness to supplement or reanswer , 
interrogatories where earlier answers were determined to be inadequate. 

It is true, however, that some of the answers provided by SEA and 
ECNP are inadequate. We discussed the deficiencies with the various 
parties at the prehearing conference. In view of our responsibility to assure 
the development of an adequate record, and in view of the expressed 
willingness of SEA and ECNP to supplement their answers, we determined 
that none of the sanctions requested by the Applicants should be imposed 
at this time. Because issuance of the FES by the Staff has again been 
delayed, until about mid-June, 1980 (Tr. 465), we determined that SEA and 
ECNP should be afforded' additional time to supplement their earlier 
answers. At the conference, the parties agreed that the supplemented 
answers should be filed by May I, 1980, and we concurred in that 
agreement (Tr. 548, 552-54, 585-88, 716). Our Memorandum of March 27, 
1980 outlined the additional information which should be supplied by May 
I by SEA and ECNP. 

II 

In declining to impose the sanctions sought by the Applicants against 
SEA and ECNP, we were motivated in part by what appeared to us to be 
good faith attempts to respond to rather complex que~tions. In sharp 
contrast to those good faith attempts, CAN D's responses to discovery 
requests represent the other side of the coin. Both in reply to the inquiries 
themselves l and to subsequent orders of this Board,2 CAND's responses 
have thus far amounted to no more than blatant refusals to answer. 
CAN D's filings have thus far provided no substantive answers to any 
inquiry, and they have also failed to include particularized, specific 
objections to questions which CAND has declined to answer. See CAND 

'Staffs First Round Discovery Requests, dated May 21, 1979; Applicants' First Set of 
Interrogatories, dated May 25, 1979. These requests were flied within the time frame 
established by our Special Prehearing Conference Order of March 6, 1979, LBP-79-6, 9 NRC 
291,327. ' 
2Memorandum and Order on Scheduling and Discovery Motions, dated August 24, 1979; 
Memorandum and Order on Discovery Motions (II), LBP-79-3I, 10 NRC 597 (October 30, 
1979); Memorandum and Order denying CAND Petition and Motions, dated January 4, 1980; 
Order dated January 16, 1980 (and telegraphic communication of the substance of such Order, 
also dated January 16, 1980). ' 
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"response" or "petitions" or "motions" dated June 16, 1979, September 10, 
1979, December 11, 1979, and January 11, 1980. See also CAND's 
"motion" dated February 18, 1980, filed in response to the Applicants' 
February 4, 1980 dismissal motion.' 

It was such that failure to comply with the Commission's discovery 
requirements, as well as the orders of this Board, which undergirded the 
Applicants' motion (which was supported by the NRC Stall) to dismiss 
CAND from the proceeding. The Applicants pointed out that CAND has 
had more than 8 months in which to respond to discovery requests, and it 
has disregarded 5 explicit Board orders without valid justification. The Staff 
added that it would be unfair to the other parties to allow CAND to ignore 
the Board's authority without sanction, and that any sanction less than 
dismissal would be insufficient. 

At the prehearing conference, the Applicants and Staff reiterated their 
belief that CAND was in default and deserved to be dismissed from the 
proceeding (fr. 694, 698). The CAND spokesman provided a lengthy 
explanation of that group's actions (fr. 646B-692), in which he indicated, 
inter alia, that he had not fully comprehended NRC procedures nor fully 
understood' this Board's orders (fr. 682, 684, 686). In response to 
questioning by the Board, he committed to "answer to the best of our 
ability the interrogatory questions prior to May 1st, if we are allowed to do 
so, in accordance with what has transpired yesterday and today, and we 
will take your advice to clarify" (fr. 685). SEA supported CAND by 
pointing out that CAND was representing the citizens who live nearest the 
plant and that it was participating without benefit of counsel (fr. 713-714). 

We cannot disagree· with the Applicants and Staff that CAND's 
performance to date in this proceeding would, on the basis of rules, 
precedents, and practice, fully warrant its dismissal. We so advised CAND 
at the conference (fr. 659). We also acknowledge that a burden will be 
placed on the Applicants and Staff if CAND is allowed to commence its 
response to discovery at this late date (see Tr. 694-698). In another time and 
place we probably would have dismissed CAND long ago; but as we 
indicated during the prehearing conference, our present thinking is 
influenced by the accident last year at TMI-2, ~nly some 60 air miles from 
Susquehanna (see Tr. 563). We are inclined to be lenient with local citizen 
groups that seek to participate as representatives of concerned individuals 
who live or work near the facility, in spite of the stridency and artlessness of 

'their pleadings. We also believe, in principle, that the record in a 
proceeding can be made more complete, and the Board assisted in reaching 
a fair and. sound decision, by the full participation of interested citizens. 
Two environmental contentions, and part of another, are solely sponsored 
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by CAND. D.ismissal of CAND would likely considerably reduce effective 
citizen participation in the resolution of those issues. Further, as indicated 
earlier, the evidentiary hearing has been delayed through no fault at all of 
any of the intervenors. Guided by these considerations and concerns, 'we 
decided to deny the Applicants' motion to dismiss CAND. But to reduce 
the burden which this ruling will impose upon the Applicants and Staff, and 
as a sanction against CAND's earlier, behavior, we have limited its 
sponsorship of environmental contentions (and hence its presentation of a 
direct case) to those as to which it is the sole sponsor. See our 
Memorandum dated March 27,1980.3 

III 

In the contentions which accompanied its intervention petition, ECNP 
originally sought to put into issue both the quantities of various isotopes 
which would be released throughout the uranium fuel cycle and the health 
effects of such releases. We ruled, in our Special Prehearing Conference 
Order of March 6,1979, LBP-79-6, 9 NRC 291, that the quantities of all the 
isotopes named by ECNP except for Radon-222 were specified by Tab,e S-
3 of 10 CFR 51.20 and, therefore, only the quantities of Radon-222 could 
be litigated. We further ruled that the health effects of all of the isptope 
releases could be litigated. We reformulated ECNP's contention to accord 
with these rulings and accepted it as Contention 1.1d. at 297-98. ' I 

Subsequent to that Order, the Commission amended Table S-3 to specify 
that no quantity figure for Technetium-99 was included. See Table S-3 to 10 
CFR 51.20, fn. 1, as amended, 44 FR 45362 (August 12, 1979). The new 
table explicitly provided that "estimates of Technetium-99 released from 
waste management or reprocessing activities ... may be the subject of 
litigation in the individual licensing proceedings." Ibid. Tc-99 was one of 
the isotopes the quantities of releases of which ECNP wished to litigate. 
Therefore, at the prehearing conference, we asked the ECNP representative 
whether she still wished to litigate the quantities ofTc-99 released from the 
fuel cycle (in addition to the health effects of such releases). She said that 
she did (Tr. 537). Therefore, we directed that Contention I be revised to 
treat Tc-99 in a similar manner as Rn-222 and to permit litigation of the 
quantity, as well as health effects, of specified releases of Tc-99. As revised, 
the contention reads as follows: 

3We accept in good faith CAND's commitment to respond fully to discovery requests on those 
contentions specified in our March 27, 1980 Memorandum. But we admonish CAND to read 
carefully and thoughtfully all of our future orders and memoranda, in an effort to avoid further 
misunderstandings. 
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1. A. The quantity of Radon-222 which will be released during the 
fuel-cycle" required for the Susquehanna facility, and the 
quantity of Technetium-99 which will be released from waste 
management or reprocessing activities resulting from operation 
of the Susquehanna facility, have not been, but should be, 
adequately assessed. The radiological health effects of this 
radon and technetium should be estimated and these estimates 
factored into the cost-benefit balance for the operation of the 
~~ " 

B. The radiological health effects of all isotopes other than Radon-
222 and Technetium-99 which will be released during the fuel 
cycle required for the Susquehanna plant have been misrepre­
sented and underestimated. In particular, the health effects of 
each long-lived isotope which will be ,released from the fuel 
cycle for Susquehanna should be reassessed. The appropriately 
determined effects must be factored into the cost-benefit 
balance for the operation of the plant. 

IV 

Several other matters considered at the prehearing conference warrant 
some comment. . ' 

1. SEA filed a motion for a protective order with respect to its 
answering questions concerning Contention 1. We advised SEA that we 

. regarded its motion as an adequate answer, inasmuch as it suggested that 
SEA had no current information relevant to Contention 1 (fr. 586). SEA 
indicated that that view was mistaken and that it only had not been able to 
provide answers in the time frame available to it (fr. 715-16). Nevertheless, 
its ofTer to provide further answers by May 1 appears satisfactory to us and 
obviates the need for a protective order. 

In similar fashion, ECNP's various requests for protective orders are 
obviated by the discovery arrangements which we approved at the 
conference and outlined in our Memorandum of March 27,1980. 

2. With respect to the obligations to supplement answers by May 1, we" 
advised the intervenors not to let that date slip by without response - that 
if unforeseen circumstances developed which foreclosed them from answer­
ing on time, they should request an extension (which, for "good cause" 
shown, we can grant). We also advised the intervenors that specific grounds 
must be advanced for any such extension, that we would be reluctant to 
grant further extensions absent a strong showing, and that, in any event, at 
least partial compliance by May 1 would be expected. See Tr. 552, 554-55, 
585, 594, 710. We also stated that if the Applicants (or Slafl) believe that 
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ECNP, SEA or CAND has not made a good faith effort to respond to 
interrogatories on the schedule we approved, they could file motions 
seeking appropriate relief (Tr. 712). 

3. At the prehearing conference, we were asked whether persons who 
made limited appearances early in the proceeding would be permitted to 
make additional statements at a later date. We expressed the view that 
normally a person may make only one appearance but that, given the 
widely varying subjects to be considered at various stages of this 
proceeding, we would permit such additional statements, as long as they did 
not repeat what had been stated earlier by the person in question (Tr. 597, 
602). We precluded statements by members of intervening groups on 
subjects related to contentions being litigated, unless the member had a 
different view from that being advanced by the group (Tr. 597-98). 

4. Finally, SEA advised us that copies of the NRC Issuances and AEC 
Reports were not available in the Wilkes-Barre area (or anywhere else near 
the plant). Other intervenors confirmed that situation. We expressed our 
view that this situation was serious, inasmuch as we frequently cite the 
decisions reported therein as precedent for our rulings (Tr. 718). We asked 
the Staff to attempt to arrange for a set of reports to be placed in the local 
public document room (a local public library) - perhaps through the 
vehicle of an inter-library loan (Tr. 719). By letter dated April 3, 1980, the 
Staff advised that it had arranged to loan to the library in question a 
microfiche set of reports from 1 AEC through 9 NRC, and a microfiche 
reader. The Staff also agreed to loan the library a softbound set of 10 NRC . 
through November, 1979, and to provide future issues as they become 
available. Also, the Staff reported that it had recently surveyed the local 
public document room and had updated and straightened the files. We find 
these actions of the Staff to be most helpful and in accord with the desire of 
the Commission (which we share) to make information relevant to its 
licensing proceedings readily available to persons in the locale of a facility. 
Again, we commend the Staff for its assistance in this matter. 

For the foregoing reasons, the Applicants' motions to restrict the 
participation on certain contentions of SEA and ECNP, and their motion to 
dismiss CAND from the proceeding, are denied. CAN D's sponsorship of 
environmental contentions is limited to contentions, or portions of 
contentions, of which it is the sole sponsor. The parties shall adhere to the 
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discovery arrangements outlined in this Order. SEA's and ECNP's motions 
for protective orders are dismissed as moot or as unnecessary in light of the 
further discovery measures we have approved. 

IT IS SO ORDERED. 

FOR THE ATOMIC SAFETY 
AND LICENSING BOARD 

Dr. Oscar H. Paris, Member 

Charles Bechhoefer, Chairman 
Mr. Bright did not participate in the consideration or disposition of the 

matters discussed in this Order. 
Dated at Bethesda, Maryland, 
this 11th day of April 1980. 
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The Licensing Board grants an untimely petition for leave to intervene in 
this operating license proceeding, subject to the submission by petitioners 
of an adequate contention relating to emergency planning or radiological 
monitoring. 

RULES OF PRAcrICE: INTERVENTION PETITION 

Apart from the matter of standing, untimely intervention petitions must 
be ~valuated by a balancing of the five factors specified in 10 CFR 2.714(a). 

RULES OF PRAcrICE: INTERVENTION PETITION 

Newly-acquired organizational existence does not constitute good cause 
for delay in seeking intervention. Carolina Power and Light Company 
(Shearon Harris Nuclear Power Plant, Units 1-4), ALAB-S26, 9 NRC 122, 
124 (1979). 

RULES OF PRAcrICE: INTERVENTION PETITION 

New regulatory developments and the availability of new information 
may constitute good cause for delay in seeking intervention. 
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MEMORANDUM AND ORDER 
On March 21, 1980, an untimely petition for leave to intervene in this 

operating license proceeding was filed jointly by two organizations, Zimmer 
Area" Citizens (ZAC) and Zimmer Area Citizens of Kentucky (ZACK). 
ZAC represents certain Ohio citizens, whereas ZACK represents persons 
residing in Kentucky. The Applicants oppose the petition. The Staff would 
grant it, subject to the furnishing by ZAC-ZACK of an adequate 
contention. No other party has responded to the petition. Subject to ZAC­
ZACK's furnishing at least one adequate contention, we agree with the 
Staff that the organization's intervention petition should be granted. 

A. Before turning to the question of timeliness, we must first ascertain 
whether the petition before us demonstrates thai other requirements for 
intervention have been sa"tisfied. To be admitted, a petitioner must show 
that it has standing to intervene and that it is advancing at least one 
acceptable contention. 10 CFR 2.714(a) and (b). 

As a basis for standing, ZAC and ZACK each claim that they have 
members residing from one to ten miles from the plant. Twelve individuals 
are listed, with their addresses. At least some, if not all, of these addresses 
are located within 10 miles of the plant (e.g., the addresses in California, 
Kentucky and New Richmond and Point Pleasant, Ohio). SER, NUREG-
0528, Fig. 2-1. ZAC-ZACK claims, inter alia, that it is concerned about the 
health of-its members; the safe operation of the facility, "and the effect 
upon petitioner's safety and property in the event of emergency, particular­
ly in view of its ~embers' homes being located within a ten-mile radius of 
the facility and its children attending schools within that radius." The Staff 
asserts that the organization has standing, and the Applicants advance no 
claim to the contrary. We agree that ZAC-ZACK has demonstrated its 
standing to participate in this proceeding. Houston Lighting and Power 
Company (South Texas Project, Units 1 and 2), ALAB-549, 9 NRC 644, 646 
(1979); Virginia Electric and Power Company (North Anna Nuclear Power 
Station, Units I and 2), ALAB-522, 9 NRC 54, 56 (1979); Public Service 
Company of Indiana (Marble Hill Nuclear Generating Station, Units 1 and 
2), ALAB-322, 3 NRC 328, 330 (1976). " 

With respect to the contention requirement, the ZAC-ZACK petition at 
this time includes no contentions, although it sets forth certain general 
"issues" with respect to which the organization seeks intervention. The 
order we are issuing requires the petitioner to satisfy the contention 
requirement as a pre-condition to its admission to the proceeding.' 

, , 

IA petitioner seeking intervention after the normal time for submission of contentions should 
as a general rule include contentions in its petition. But in view of the normally bifurcated 
procedure envisaged by 10 CFR 2.714(b), we will permit ZACZACK to file its contentions at 
a later date. 
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B. The primary issue raised by the intervention petition before us is its 
admitted tardiness. This proceeding commenced more than 4 years ago, 
and intervention petitions were required to be filed by October, 1975.40 FR 
43959,43960 (September 24, 1975). In these circumstances, we may grant 
the petition in question only after balancing the five factors specified in 10 
CFR 2.714(a). 

,1. The first factor is whether there is ""good cause" for the delay. ZAC­
ZACK advances three reasons for its tardiness. It claims (I) that its two 
constituent organizations were ~stablished shortly after the accident at 
Three Mile Island (which occured in March, 1979) and hence that it was 
not in existence when a timely filing could have been submitted; (2) that it 
did not seek intervention until it achieved the degree of expertise "sufficient 
to be productive and assistive as a party"; and (3) that it ""now seeks 
intervention in view of the regulatory revisions mandated by the experience 
and subsequent findings of the Three Mile Island accident." It emphasizes 
the latter point by stressing the ""several new developments with respect to 
the standards governing evacuation and monitoring." 

We agree with the Applicants that the first two reasons do not constitute 
adequate "good cause" for ZAC-ZACK's tardy filing. The Appeal Board 
has rejected newly-acquired organizational existence as an acceptable 
reason for delay in seeking intervention. Carolina Power and Light Company 
(Shearon Harris Nuclear Power Plant, Units 1-4), ALAB-526, 9 NRC 122, 
124 (1979); see also Houston Lighting and Power Company (All ens Creek 
Nuclear Generating Station, Unit I), ALAB-582, II NRC 239 (February 
22, 1980).2 Moreover, ZAC and ZACK were organized almost a year ago 
and, presumably, might have sought intervention considerably earlier. And 
the organization's acquisition of expertise, while certainly to be encouraged, 
does not seem to us to constitute "good cause" for not earlier informing the 
Board and the parties of its intention to participate. To the extent this 
reason may be deemed to reflect a preoccupation with other matters (a 
position advanced by the Applicants), it is also clear that it cannot serve as 
""good cause" for tardiness. Duke Power Company (Cherokee Nuclear 
Station, Units 1,2 and 3), ALAB-440, 6 NRC 642,644 (1977). . 

The Applicants have misconstrued ZAC-ZACK's third expressed reason 
for tardiness - i.e., new regulatory developments in areas such as 
em,ergency planning and monitoring. They claim that ZAC-ZACK could 

rrhe WPPS decision also cited by the Applicants held only that deficiencies in organizational 
standing could not be cured retroactively so as to obviate the need for application of the 10 
CFR 2.714(a) factors. Washington Public Power Supply System (wpPS Nuclear Project No.2), 
LBP-79-7, 9 NRC 330 (1979). But it suggests that the "cure" may not be enough per se to 
establish "good cause': for lateness. 
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have intervened at the outset on issues such as emergency planning and 
monitoring, and they cite cases holding that a petitioner cannot sit back 
and, if it decides that its interests are not being adequately represented by 
existing parties, thereafter seek for that reason to enter the proceeding. See, 
e.g., Cherokee, ALAB-440, supra at 645; Pacific Gas and Electric Company 
(Diablo Canyon Nuclear Power Plant, Units I and 2), ALAB-583, II NRC 
at 447 (March 12, 1980). ZAC-ZACK lias not advanced the adequacy or 
lack thereof of other parties' participation as a bas.is for "good cause" for 
delay but, rather, only to demonstrate that other parties will not adequately 
represent its intersts - a showing which is relevant to another of the factors 
which must be balanced under 10 CFR 2.714(a) (see infra). Instead, what 
ZAC-ZACK's "good cause" argument amounts to is that the regulatory 
developments themselves constitute "good cause" for the late interveniion. 

We agree with the Staff that the recent regulatory developments in 
emergency planning (including evacuation) and radiological monitoring do 
constitute "good cause" for ZAC-ZACK's untimely filing. It is true, of 
course, that emergency planning and radiological monitoring could have 
been raised as issues back in 1975, when the proceeding commenced. Both 
Dr. Fankhauser and the City of Cincinnati did so. But, at the time, the relief 
which could be granted was far less than what it is today. 

For example, as late as 1977 emergency planning would have extended 
no further from the facility than the low population zone (LPZ), which for 
this plant represents a radius of about 3 miles from the facility (SER, 
Section 2.1.2). New England Power Company (NEP, Units I and 2), ALAB-
390,5 NRC 733 (1977). Any plan for evacuation sought by an intervenor 
would have been limited to that area and hence would have excluded the 
residences of many, if not most, of the ZAC-ZACK members who have 
been identified to· us, particularly those residing in Kentucky. The 
Commission at that time indicated, however, that it was in the process of 
reviewing these questions "as a priority matter." Id., CLI-77-14, 5 NRC 
1323 (1977) 

About a year later, the Commission published proposed rules, which it 
directed be used on an interim basis, providing for emergency planning 
outside the LPZ in specified circumstances. 43 FR 37473 (August 23, 1978). 
In the same time frame, the Commission and the Environmental Protection 
Agency also undertook a joint study which recommended, inter alia, the 
establishment for emergency planning purposes (including evacuation) of 
Emergency Planning Zones (EPZs). NUREG-0396, December, 1978. The 
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Commission has endorsed the concepts in that report. 44 FR 61123 
(October 23, 1979).3 And the Staff issued guidelines incorporating those 
concepts. NUREG-061O, September, 1979. The EPZs for airborne expo­
sures would extend about 10 miles from the facility and for ingestion 
pathways about 50 miles. No special circumstances would have to be shown 
to justify emergency planning within such EPZs. But an applicant would be 
free to seek smaller zones, and any party could seek to justify larger zones, 
in appropriate circumstances. 

In December, 1979: the Commission issued revised proposed amend­
ments which superseded the 1978 interim proposals and sanctioned the 
guidelines in NUREG-061O for interim use. 44 FR 75167, 75168 n. 1 
(December 19, 1979). And just last month, as the Staff points out, 
applicants have been advised . to comply, on an interim basis, with 
NUREG-0654/FEMA-REP-I, "Criteria for Preparation and Evaluation of 
Radiological Emergency Response Plans and Preparedness in Support of 
Nuclear Power Plants." 

In short, the criteria fo'r emergency planning have undergone vast 
changes since the inception of this proceeding. The scope of relief which we 
can consider has expanded greatly. And while emergency planning issues 
could have been, and were, accepted back in 1975, those issues were 
necessarily narrower than those which we may entertain today. The most 
recent emergency planning regulatory developments occurred March, 1980, 
and the changes are still evolving. Similarly, according to the Staff, the 
NRCs radiological monitoring standards are also undergoing change, ,with 
the most recent revision being incorporated in a March 7, 1980 draft of 
NUREG-0660, "NRC Action Plans Developed as a Result of the TMI-2 
Accident."4 

The availability of new information appearing in previously unavailable ' 
documents ltas long been recognized as a valid reason for accepting new 
contentions or for admitting new intervenors. Indiana and Michigan Electric 
Company (Donald C. Cook Nuclear Plant, Units I and 2), CLI-72-25, 5 
AEC 13, 14 (1972); see also Houston Lighting and Power Company (AlIens 
Creek Nuclear Generating Station, Unit I), ALAB-535, 9 NRC 377, 385-87 
(1979); id, ALAB-539, 9 NRC 422 (1979); id., ALAB-544, 9 NRC 630 
(1979); accord, Carolina Power and Light Company (Shearon Harris Nuclear 
Power Plant, Units I, 2, 3, 4),LBP-78-4, 7 NRC 92, 97 (1978). The 
publication of significant changes in the criteria governing emergency 
planning and radiological monitoring in March, 1980 constitutes new 

'EPA has also endorsed the EPZ concept. 45 FR 2893 (January 15, 1980). 
"The Board has n91 had access to this draft. But we have no reason for questioning the Staffs 
description of it. 
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information on these subjects and provides "good cause" for the petitioner's 
delay until March, 1980 in its seeking intervention with respect to these 
matters. 

We note that the ZAC-ZACK petition seeks intervention not only with 
respect to emergency planning and radiation monitoring, but also with 
regard to "the adequacy of research and expertise pertaining to thyroid 
disorder, or disease, leukemia, and other untoward effects, of and to 
children due to radiation release and radioactive emuents." ZAC-ZACK 
has provided no new information or other reason explaining its tardiness in 
seeking intervention on this subject, and we are not aware of any. We 
therefore find no "good cause" for ZAC-ZACK's' tardiness on this matter. 
We accordingly balance the first factor in favor of admitting ZAC-ZACK, 
but only with respect to issues bearing on emergency planning or 
radiological monitoring.s 

Notwithstanding this showing of "good cause" for the untimely filing, we 
must also consider and balance the other factors appearing' in 10 CFR 
2.714(a). But as strong a demonstration on those factors is not required as 
in the case where an adequate showing of "good cause" for lateness has not 
been made. Metropolitan Edison Company (Three Mile Island Nuclear 
Station, Unit 2), ALAB-384, 5 NRC 612, 616 (1977); cj Nuclear Fuel 
Services, Inc. (West Valley Reprocessing Plant), CLI-75-4, I NRC 273,275 
(1975). We tum now to those other factors. 

2. The second factor for consideration under 10 CFR 2.714(a) is the 
availability of other means whereby the petitioner's interest will be 
protected. This factor has been construed ,as bringing into consideration 
means other than participation as a party in the subject NRC proceeding 
whereby the petitioner itself can protect its interests. Long Island Lighting 
Company (Jamesport Nuclear Power Station, Units I and 2), ALAB-292, 2 
NRC 631, 647-48 (1975). ZAC-ZACK asserts generally that there are no 
other means for protecting its interests, althouph it does not address the 
issue in any detail. 

The Applicants suggest that ZAC-ZACK might seek relief from other 
State or Federal agencies, inasmuch as "most" of the organization's 
concerns pertain to matters for which those agencies will assume primary 
responsibility. The Staff, on the other hand, states that it is not aware of any 
formal adjudicatory proceedings which would afford petitioners the 
opportunity to participate in a hearing on the issues of emergency planning 
and radiological monitoring, "although other agencies are considering 
issues relating to emergency planning." 

'If ZAC-ZACK becomes a party, it will of course have the same right as other parties to raise 
additional issues based on new information. 
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It does not appear to us that the entire scope of relief available in this 
proceeding could be obtained by ZAC-ZACK before any other governmen­
tal agency or group of-agencies. The Applicants do not appear to claim 
otherwise, asserting only that "most" of the relief would be available " 
elsewhere. The availability of only partial relief, however, does not satisfy 
the condition that there be means available to protect the petitioner's 
interest; for some part of that interest per force would not be protected. We 
find, therefore, that there are no other means available whereby ZAC­
ZACK's interest will be adequately protected, and we balance this factor in 
favor of ZAC-ZACK's admission to this proceeding. 

3. The third factor under 10 CFR 2.714(a) is the extent to which the 
petitioner's participation may be expected to assist in developing a sound 
record. Both the Applicants and Staff agree that the ZAC-ZACK petition 
does not indicate whether the organization has any special expertise, either 
through its members or other qualifiecJ experts, which could be of assistance 
in developing a sound record. Indeed, the Applicants refer to ZAC-ZACK's 
assertions (made in connection with its "good cause for delay" arguments) 
that its expertise is developing, and they maintain that the organization's 
single year of existence is not sufficient for ZAC-ZACK to have developed 
expertise. The Staff, however, notes that some members of ZAC-ZACK 
(who reside near the plant) may possess some practical working knowledge 
as to transportation and traffic conditions which may be relevant to 
emergency planning. 

In our view, the possible knowledge of transportation and traffic 
conditions by certain ZAC-ZACK members could prove of assistance to us 
in developing a sound record, assuming the organization's contentions 
encompass such matters. This is particularly true with respect to members 
living in Kentucky, an area which does not appear to be of primary interest 
to the other private party intervenors in this proceeding (although it is of 
concern to the City of Mentor and the Commonwealth of Kentucky). 
Absent any contentions at this time, however, we are unable to accord 
much weight to ZAC-ZACK's showing on this factor, and we accordingly 
balance it (although not strongly so) against admission of the organization. 

4. The fourth factor we must consider is the extent to which the 
petitioner's interest will be. represented by existing parties. Specific 
contentions concerning emergency planning and monitoring have, of 
course, been sponsored by Dr. Fankhauser and the· City of Cincinnati. 
However, these parties represent only Ohio residents. The City of Mentor, 
Kentucky, and the Commonwealth of Kentucky are also participating with 
respect to these subjects, but they did not (and were .not required to) 
advance any specific .contentions in this regard. ZAC-ZACK claims that 
these other parties will not adequately represent the totality of its interests, 
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particularly with respect to the interests of pre-school and school age 
children residing within ten miles of the facility in both Kentucky and Ohio. 
The Staff agrees with this assessment. The Applicants claim that ZAC­
ZACK's interests will be adequately represented, not only by existing 
intervenors (including the City of Mentor and the Commonwealth of 
Kentucky) but also by the NRC Staff. 

We agree with ZAC-ZACK and the NRC Staff that the interests 
represented by the organization diverge in some measure from those 
represented by other participants, considered either singly or in totality. 
Particularly is this so with respect to interested governmental bodies, whose 
interests are "presumably broader" than those of any private party. West 
Valley, CLI-75-4, supra, 1 NRC at 275. Nevertheless, it appears to us that, 
ZAC-ZACK's Ohio interests in emergency planning and monitoring will 
likely be adequately represented by existing parties, which have advanced 
several contentions in these areas. On the other hand, ZAC-ZACK's 
Kentucky interests do not appear to be adequately represented. The 
exisitng Kentucky participants are both doing so pursuant to (10 CFR 
2.715(c), and neither has sponsored any contentions on emergency planning 
or monitoring (although they have indicated their intent to participate on 
these subjects). That being so, we cannot say that all of ZAC-ZACK's 
interests will be represented by existing parties, and we balance this factor 
in ZAC-ZACK's favor. We expect, however, that ZAC-ZACK will submit 
at least one acceptable contention bearing upon emergency planning or 
radiological monitoring in Kentucky, and our balancing of this factor in 
ZAC-ZACK's favor is subject to its doing so. 

5. The fifth and final factor under 10 CFR 2.714(a) is the extent to 
which the petitioner's participation will broaden the issues or delay the 
proceeding. ZAC-ZACK claims that its participation will not have these 
effects, inasmuch as it "accepts that it must take the proceedings as it now 
finds them." See West Valley, CLI-75-4, supra, 1 NRC at 276. ZAC-ZACK 
also points out that the hearings pertaining to evacuation and monitoring 
have been recessed pending the development of new criteria in these areas. 

The Applicants perceive that some delay could result from ZAC­
ZACK's participation, owing to the possible need for additional pleadings, 
additional prehearing conferences, additional time for evidentiary hearings, 
additional cross-examination, and possibly evidence-in-chief. On the other 
hand, the Staff indicates that little, if any, delay should occur. It does not 
expect the hearings on emergency planning or radiological monitoring to be 
held until late fall 1980 or early 1981, and it expects that no more than a 
week's delay would result from ZAC-ZACK's presentation of its own 
evidence (if it chooses to do so) or from its cross-examination. The Staff 
asserts that a delay of this magnitude does not substantially prejudice the 

577 



Applicants' rights. It also points out that we have authority to control any 
potential delay resulting from the discovery process. Balancing the rights of 
the Applicants and ZAC-ZACK in regard to delay, the Staff concludes that 
the interests of the petitioners should prevail. 

We agree. Our order permitting ZAC-ZACK to participate will provide 
that it must take the proceeding as it finds it and limit its sponsorship of 
contentions to those subjects as to which it has shown "good cause" for 
delay and which have not as yet been scheduled for hearing - i.e., 
emergency planning and radiological monitoring. With this limitation, the 
issues before us will not be broadened (although their scope may be 
somewhat expanded) .. We will exercise care in avoiding duplicative 
testimony or cross-examination, so that delay should be minimal. To the 
extent that ZAC-ZACK's contentions may overlap, and seek similar relief 
as those of other parties, we will require that such contentions be 
consolidated. 10 CFR 2.71Sa. 

It should be remembered that the same Three Mile Island accident 
which engendered the formation of ZAC and ZACK also created a hiatus 
in this proceeding. Issues such as those on which ZAC-ZACK seeks to 
participate hav~ had to be substantially delayed to accommodate TMI­
inspired developments. Though ZAC-ZACK's tardiness under normal 
circumstances might have proved fatal, in the present situation we cannot 
close our eyes to the realities of nuclear licensing in the era ofTMI and the 
concomitant obligation we face to provide every reasonable opportunity to 
develop a complete record on significant safety questions. 

Given the steps we are taking to minimize delay, the small effect on the 
progress of this proceeding which can foreseeably result from the action we 
are here taking is far outweighed by the potential for achieving a more 
satisfactory answer to the serious questions which we face in this 
proceeding. 

6. In sum, upon balancing the five factors, we find "good cause" for the 
untimely filing, to the extent ZAC-ZACK wishes to raise issues concerning 
emergency planning and radiological monitoring; no other means available 
whereby ZAC-ZACK's interests will be adequately pro~ected; no other 
party that will adequately represent ZAC-ZACK's Kentucky interests; and 
no broadening of the issues or significant delay likely to result from the 

.admission of ZAC-ZACK on the terms we have provided. Although ZAC­
ZACK has not yet demonstrated that its participation will assist in 
developing a sound record, its submission of contentions and its representa­
tion of certain interests diverse from those of other participants could lead 
to that result. In those circumstances, and subject to ZAC-ZACK's . 
submission of at least one adequate contention, we find the balance of the 
factors to favor admission of the petitioner as a party to this proceeding. 
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C. The Staff would afford ZAC-ZACK 30 days within which to submit 
contentions. Following such submisson, other parties would have to be 
afforded time to respond to the contentions. A substantial period would 
thus have to elapse before we could approve contentions (assuming. they are 
adequate) and initiate discovery. In order to alleviate any delay, we would 
urge the Applicants and Staff to attempt to reach agreement with ZAC­
ZACK as to the acceptability of contentions. To this end, we direct ZAC­
ZACK to provide copies of proposed contentions to the Applicants and 
Staff (and other parties if it wishes) within 20 days of service of this Order. 
(We repeat that at least one contention must bear upon emergency 
planning or iadiation monitoring in Kentucky.) The Applicants and Staff 
and ZAC-ZACK shall then try and reach agreement on contentions and 
shall report to us within 20 days of the service of the proposals the results of 
such negotiations (and their positions on proposed contentions, to the 
extent they cannot reach agreement). Thereafter, we will ,issue an order 
indicating which contentions, if any, are acceptable. Formal discovery shall 
commence with our acceptance of the contentions, except that, if there is 
agreement of the parties on any particular contentions, discovery may 
commence as of the time such agreem~nt is communicated to us. (Informal 
discovery may commence at any time.) 

In our Memorandum and Order of August 7, 1979, LBP-79-22, 10 NRC 
213, we established a discovery schedule for certain contentions which 
provides, inter alia, that discovery requests must be submitted within 10 
days of service of the Staffs recommendations for monitoring a'nd 
emergency planning arising from the TMI accident. Responses were to be 
submitted within 15 days after service of a discovery request. 10 NRC at 
218. The same schedule Will govern ZAC-ZACI}'s contentions. However, to 
the extent discovery requests are filed earlier than the latest date indicated 
above, they should provide at least 30 days for response (to the extent that 
the response date does not extend beyond the latest date for response 
permitted by our August 7, 1979 schedule). ' 

D. In its petition, ZAC-ZACK designated 12 individuals as "its 
representatives" (two of whom apparently are attorneys) and requested that 
all papers be served upon one of those attorneys. We are not certain 
whether the 12 individuals were listed for representation purposes or as part 
of ZAC-ZACK's demonstration of standing to intervene. In any event, the 
Applicants and Staff both construe the petition as requesting that any or all 
of the named individuals be permitted to appear as ZAC_ZACK,s 
representative in the proceeding. The Applicants point out that this 
arrangement would not be in accord with our Memorandum and Order 
Concerning Intervenors' Requests to Utilize Lay Representatives, LBP-79-

579 



17,9 NRC 723 (1979). The Staff asks us to provide that ZAC-ZACK may 
only appear and be represented by its counsel. " 

In its participation in this proceeding, ZAC-ZACK will be bound by the 
same terms as are imposed on other intervenors by LBP-79-17. Thus, ZAC­
ZACK will normally not be permitted to use non-attorney members in the 
presentation of its own case, or in the cross-examination of other parties' 
witnesses on issues raised by ZAC-ZACK (except as permitted by 10 CFR 
2.733).6 But although we encourage ZAC-ZACK to have an attorney 
present at all times, we will permit designated non-attorney members of the 
organization'to represent ZAC-ZACK~s interests in issues raised by other 
parties or by the Board itself. 9 NRC at 725. 

Subject to its furnishing at least one adequate contention, ZAC-ZACK's 
petition for leave to intervene is granted. 

This Order i~ subject to appeal pursuant to the terms of 10 CFR 2.714a. 
It will become final for purposes of appeal, however, only following our 
issuance of a further order accepting or rejecting contentions. Detroit 
Edison Company (Greenwood Energy Center, Units 2 and 3), ALAB-472, 7 
NRC 570,571 (1978). 

IT IS SO ORDERED. 

FOR THE ATOMIC SAFETY 
AND LICENSING BOARD ~ 

Charles Bechhoefer, Chairman 

Mr. Bright, who is recovering from surgery following an accident, did . 
not participate in the consideration or disposition of the matters discussed 
herein. 

Dated at Bethesda, Maryland, 
this 22nd day of April 1980. 

6Each of the attorneys whom ZACZACK intends to use as its representative should me a 
notice of appearance, as provided by 10 CFR 2.713(a). ,,' 
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Cite as 11 NRC 581 (1980) 

UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

I 

OFFICE OF. NUCLEAR REACTOR REGULATION 

Harold .R~ Denton, Director 

00-80-14 

In the Matter of Docket No. 50-289 
50-320 

METROPOLITAN EDISON 
COMPANY 

(Three Mile Island Nuclear 
Station, Units 1 and 2) 

April 7, 1980 

The Director of Nuclear Reactor Regulation denies a petition under 10 
CFR 2.206 that requested certain actions with respect to radiation 
monitoring and emergency planning at the site of the Three Mile Island 
Nuclear Station. . 

'RULES OF PRACTICE: SHOW CAUSE PROCEEDING 

General allegations that a particular action is needed or certain 
objectives should be met are, without more, insufficient to provide an 
adequate basis for relief under 10 CFR 2.206. " . 

( 

DIRECTOR'S DECISION UNDER 10 CFR 2.206 

In a petition of February 25, 1980, Robert Gary of. Philadelphia, 
Pennsylvania, requested pursuant to 10 CFR 2.206 that the Commission 
take certain actions with respect to radiation monitoring and emergency 
planning at the site of the Three Mile Island Nuclear Station. Specifically, 
Mr. Gary requests three basic actions: • 

l. Institution of a monitoring program that would include collection 
and sampling of various domestic animals' thyroids, planting of a certain 
variety of spiderwort, and collection and sampling of the flesh, bones, and 
teeth of various wild animals;. . 

2. Double placement of thermoluminescent dosimeters to be read on a 
"blind" basis by two independent laboratories; and 
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3. Preparation and dissemination of an evacuation plan "before any 
. further planned criticality of fuel in the Unit 2 reactor vesse1." 

As the "specification of facts that constitute the basis of this request," 
Mr. Gary restates some of the history of the Three Mile Island accident and 
alleges that "the health effects to be expected from the releases of the noble 
gases from the stack vent are more severe than presently recognized by the 
NRC." Petition at 7. Mr. Gary apparently believes that, without his special 
monitoring program, the public will not have "an accurate or complete 
official record" kept of releases from operation of the Three Mile Island 
units. Therefore, Mr: Gary reasons, the public will be unable to make 
"informed decisions about where to situate themselves and/or reside" and 
will be precluded in the future from "being able to put on successful 
litigation to receive compensation for radiogenic harms." Petition at 8. 
Finally, Mr. Gary contends that the public is harmed by "having to live 
under circumstances such that if a major radiological release which would 
call for immediate evacuation of the area were to occur, there is no ... 
feasible plan whereby the area could be evacuated." [d. 

Mr. Gary does not show why existing radiation monitoring and plans for 
emergency preparedness are inadequate nor does he identify how his 
requested actions will satisfy his particular concerns. As required under 10 
CFR 2.206(a), it is incumbent upon Mr. Gary to establish facts or reasons 
that provide a basis for taking particular action. General allegations that a 
particular action is needed or certain objectives should be met are, without 
more, insufficient to provide an adequate basis for relief under 10 CFR 
2.206. See Public Service Company of Indiana (Marble Hill Nuclear 
Generating Station, Units I and 2), Commission Memorandum and Order 
at 8 (Docket Nos. 50-546 and 50-547, March 13, 1980). In considering a 
petition under 10 CFR 2.206, the Director of Nuclear Reactor Regulation is 

. not required "to accord presumptive validity to every assertion of fact" or 
to surmise the underlying facts of reasons that form the.basis of the petition. 
See Northern Indiana Public Service Company (Bailly Generating Station, 
Nuclear I), CLI-78-7, 7 NRC 429 (1978), ajjd sub nom. Porter County 
Chapter of the Izaak Walton League v. NRC, 606 F.2d 1363 (D.C. Cir. 1979). 

Mr. Gary makes his request for a special monitoring program as part of 
any action "taken for purposes of the cleanup of Unit 2." Petition at 1. The 
staff notes that radiological environmental monitoring capabilities have 
been provided by the NRC, the Environmental Protection Agency (EPA), 
the Commonwealth of Pennsylvania and the licensee. These capabilities are 
described in NUREG-0662, "Environmental Assessment for I?econtamina; 
tion of the Three Mile Island Unit 2 Reactor Building Atmosphere," a copy 
of which has been previously provided· to Mr. Gary. This monitoring 
program would also be used during the decontamination of the reactor 
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building atmosphere, and the staff believes that these monitoring programs 
would be adequate for this phase of decontamination operations. To the 
extent that additional or different capabilities are required for future 
operations, the Commission will ensure that appropriate capabilities are 
provided. Mr. Gary provides no reasons why his particular program should 
be instituted now or in the future. Mr. Gary's petition only describes the 
measures that he believes should be taken and generally alleges that there is 
a need for adequate monitoring. In the absence of a particular showing 
that, for example, current monitoring efforts are inadequate or that Mr. 
Gary's proposal has some special advantages, I see no purpose to instituting 
a proceeding to consider Mr. Gary's proposed monitoring plan. 

As to emergency preparedness, Mr. Gary raises particularly the issue of 
evacuation of the area around the Three Mile Island site. Specifically, Mr. 
Gary requests that an adequate evacuation plan be prepared and dissemi­
nated prior to "any further planned criticality of fuel in the Unit 2 reactor 
vesseL" The fuel in the Unit 2 reactor is not critical. "Planned criticality" of 
the reactor implies resumed operation of Unit 2, and operation of Unit 2 
would not resume, if at all, until Unit 2 had been repaired. The operating 
authority for the Unit 2 reactor was formally suspended in July 1979. Order 
for Modification of License, published in 44 FR 45271 (August 1, 1979). The 
current provisions for emergency preparedness for Unit 2 generally meet 
the Commission's current emergency planning requirements. However, the 
Commission has taken significant steps in recent months to upgrade the 
quality and scope of emergency planning at all nuclear reactor sites. Plans 
for TMI-2 will necessarily be revised in the future to conform to the 
Commission's requirements. Although evacuation of the population is the 
responsibility of State and local officials, the NRC has proposed a revision 
to its rules on emergency planning to require NRC concurrence fn State 
and local government response plans. See 44 FR 75167 (December 19, 
1979). As described in the Memorandum of Understanding between NRC 
and the Federal Emergency Management Agency (FEMA), 45 FR 5847 
(January 24, 1980), FEMA will take the lead in reviewing the adequacy of 
State and local emergency plans. In January 1980, NRC and FEMAjointly 
issued for interim use and comment "Criteria for Preparation and 
Evaluation of Radiological Emergency Response Plans and Preparedness 
in Support of Nuclear Power Plants" (NUREG-0654/FEMA-REP-l). Mr. 
Gary has been provided a copy of this document with this decision. One of 
the objectives of these criteria (see at 42) is similar to Mr. Gary's concern: 
that information concerning emergency preparedness is available and 
disseminated to the public. While the staff cannot say that the State, local 
and licensee plans approved for TMI-2 will track Mr. Gary's proposal 
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exactly (e.g., that plans will be exactly 50 pages in length or that 
Educational Testing Service will be consulted on the vocabulary used in the 
written plans), the Commission intends to assure, prior to any planned 
operation of the Unit 2 reactor, that adequate emergency response plans 
exist for TMI-2 and are appropriately distributed. The current focus of 
efforts to improve emergency preparedness at the Three Mile Island site 
concerns specifically Unit 1. The Commission's Order and Notice of 
Hearing, CLI-79-8, 10 NRC 141 (August 9, 1979), in the Three Mile Island 
Unit 1 restart proceeding requires the Metropolitan Edison to improve its 
emergency preparedness capability. As described in the attached portions 
of the staff's "Status Report on the Evaluation of Licensee's Compliance 
with the NRC Order dated August 9, 1979" (Docket No. 50-289, January 
11, 1980), Metropolitan Edison Company has submitted an upgraded 
emergency plan that conforms to Regulatory Guide 1.101 (Rev. I, March 
1977) and NUREG-061O, "Draft Emergency Action Level Guidelines for 
Nuclear Power Plants" (September 1979). Included in the appendices to 
Metropolitan Edison's plans are supporting emergency plans for the 
Commonwealth of Pennsylvania and for counties near the Three Mile 
Island site. The Commonwealth's and local governments' plans provide for 
protective actions, including evacuation, in the event of a radiological 
emergency. The Pennsylvania Emergency Management Agency is the lead 
State agency for the coordination of radiological emergency response plans. 
The State and local plans are under review by the Regional Advisory 
Committee, consisting of FEMA, NRC, EPA, the U.S. Department of 
Transportation and the Food and Drug Administration. In view of the 
foregoing, I do not intend to institute another proceeding on emergency 
preparedness based on Mr. Gary's particular request.1 

Accf>rdingly, Robert Gary's petition of February 25, 1980, is denied. A 
copy" of this decision will be filed with the Secretary for the Commission's 
review in accordance with 10 CFR 2.206(c). As provided in 10 CFR 
2.206(c), this decision will constitute the final action of the Commission 
twenty (20) days after the date of issuance, unless the Commission on its 
own motion institutes review of this decision within that time. 

Dated at Bethesda, Maryland. 
this 7th day of April 1980. 

Harold R. Denton, Director 
Office of Nuclear Reactor 
Regulation 

IThe staff also notes that emergency planning contentions have been admitted in the hearing 
on Unit l's restart. See Third and Fourth Special Prehearing Conference Orders (Docket No. 
50-289, January 25 and Februa.ry 29, 1980). 
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Cite as 11 NRC 585 (1980) 

UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

OFFICE OF NUCLEAR REACTOR REGULATION 

Harold R. Denton, Director 

00-80-15 

In the Matter of Docket No. 50-224 

THE UNIVERSITY OF 
CALIFORNIA AT BERKELEY 

(TRIGA Reactor) April 14, 1980 

The Director of Nuclear Reactor Regulation denies a petition filed under 
10 CFR 2.206 of the Commission's regulations requesting the Director to 
suspend all activities of the TRIGA reactor at Etcheverry Hall at the 
University of California. Berkeley, to remove all radioactive material from 
the site and to permanently revoke the operating license because of 
allegations of an increased threat to the public health and safety due to 
inadequate seismic design of the reactor. 

DIRECTOR'S DECISION UNDER 10 CFR 2.206 

By petition dated December 11, 1979, the Friends of the Earth.(FOE) 
requested, pursuant to 10 CFR 2.206 of the Commission's regulations, that 
the Nuclear Regulatory Commission: (1) suspend all activities under 
Docket No. 50-224 at Etcheverry Hall, University of California at Berkeley 
(UCB), (2) order the removal of all radioactive materials from the site, (3) 
permanently revoke the operating license under Docket No. 50-224, and (4) 
hold public hearings before any reactor operation is resumed. Receipt of 
the petition was acknowledged by letter dated January 10, 1980. 

The bases for the FOE's requested action were contentions that the 
seismic design of the reactor at UCB was inadequate based on current 
seismological data a!1d analysis, the potential threat to public health and 
safety is greater than previously analyzed and that current evacuation plans 
are inadequate. 

Mter consideration of the information presented by FOE, I have 
determined, for the reasons set forth below and in the attached documents, 
that the requests for action should be denied. 
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In the January 13, 1965 original Hazards Analysis (Enclosure 1) under 
Site Evaluation ·(page 3), the staff documented its evaluation of the affects 
of the loss of core cooling by a rupture of the reactor pool along with the 
rupture of a large number of fuel elements by mechanical damage and also 
the failure of the walls and ceiling of the reactor room. The staff concluded 
that the exposure to the public is within 10 CFR Part 100 guidelines and 
therefore acceptable. More recently, on September 28, 1979, the NRC 
issued a Safety Evaluation and Environmental Impact Appraisal supporting 
Amendment No.2 (Enclosure 2). This amendment authorizes continuing 
operation of the UCB TRIGA Mark III nuclear research reactor. This 
Safety Evaluation documents the staff's analysis of the design basis 
accident; a major seismic event leading to a complete loss of cooling water, 

• core disruption and breach of the building walls (see pages 3 and 4 of· 
Enclosure 2). The staff concluded that the radiological consequences in the 
near vicinity of the reactor building are of the order of the limits· of 10 CFR 
Part 20 (Normal Operational Limits) and are only a small fraction of the 
limits 10 CFR Part 100 (Accident Analysis Limits for Siting Reactors). 

In the Emergency Planning section of the Safety Evaluation (see pages 5 
and 6 of Enclosure 2), the review and acceptance of the UCB plan currently 
in effect is documented. However, the Commission is currently upgrading 
the requirements for Emergency Planning by amending 10 CFR Part SO, 
Sections 50.33, 50.47, and 50.54 and Appendix E as a result of our review of 
the Three Mile Island accident. When this rulemaking process is completed, 
the licensees of all reactors will be required to revise their Emergency Plans 
accordingly. 

In conclusion, my review of the allegations contained in your petition 
dated December 11, 1979, finds that since (1) the current design basis 

. accident for UCB assumes a complete loss of cooling water, core disruption 
and breach of the building walIs and results in acceptable radiological 
consequences and (2) the current approved Emergency Plan for UCB meets 
our requirements, the University of California TRIGA Mark III reactor 
does not pose any undue threat to the public health and safety. Therefore, I 
find under 10 CFR Part 2, Section 2.206, that no proceeding on the issues 
raised in your petition will be instituted in whole or in part. 

A copy of this decision will be placed in the Commission's Public 
Document Room at 1717 H Street, N.W., Washington, D.C. 20555. A copy 
of this decision will also be filed with the Secretary for review by the 
0>mmission in accordance with 10 CFR 2.206(c) of the regulations of the 
Commission. As provided in 10 CFR 2.206(c), this decision will constitute 
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the final action of the Commission twenty (20) days after the date of 
issuance, unless the Commission on its own motion institutes the review of 
this decision within that time. 

Dated at Bethesda, Maryland 
this 14th day of April 1980. 

FOR THE NUCLEAR 
REGULATORY COMMISSION' 

Harold R. Denton, Director 
Office of Nuclear Reactor 
Regulation 
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Cite as 11 NRC 588 (1980) 

UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

OFFICE OF NUCLEAR REACTOR REGULATION 

Harold R. Denton, Director 

DD-80-16 

In the Matter of Docket No. 50-320 

METROPOLITAN EDISON 
COMPANY 

(Three Mile Island Nuclear 
Station, Unit 2) 

April 16, 1980' 

The Director of Nuclear Reactor Regulation denies in part and grants in 
part two petitions filed by the Environmental Coalition on Nuclear Power 
that requested public hearings and other relief with respect to Unit 2 of the 
Three Mile I~land Nuclear Station. 

ATOMIC ENERGY ACT: RIGHT TO HEARING 

A petitioner under 10 CFR 2.206 is not legaIly entitled to a hearing on 
his or her petition. 

DIRECTOR'S DECISION UNDER 10 CFR 2.206 

By petition dated April 27, 1979, Dr. Chauncey Kepford requested on 
behalf of the Environmental Coalition on Nuclear Power (ECNP) that the 
Director of Nuclear Reactor Regulation institute public hearings prior to 
any alteration of the "experimental and operational status" of the Three 
Mile Island Unit 2 (fMI-2) reactor. Dr. Kepford filed a supplemental 
petition dated May 16, 1979, which expanded the scope ofECNP's original 
request for relief. Notice was published in the Federal Register, 44 FR 40986 
(1979), that ECNP's petitions were being considered under 10 CFR 2.206. 

The bases for ECNP's petitions concern the status of the damaged Unit 2 
reactor in the aftermath of the accident of March 28, 1979, at Three Mile 
Island. ECNP's April 27th petition was directed primarily at the conversa­
tion to natural convective circulation cooling of the damaged reactor core, 
although ECNP apparently intended its petition to extend to all future 
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actions of the Commission concerning TMI-2. The May 16th petition cited 
additional concerns regarding radiation monitoring and waste disposal. 

ECNP's petitions were styled as requests for "emergency action." To the 
extent that the petitions requested could be said to require "emergency 
action," (e.g., to prevent the unassessed release of contaminated water) the 
staff believes that the Commission has taken action essentially along the 
course ECNP requested. This decision addresses the requests for' relief 
found in ECNP's two petitions. For the reasons stated in this decision, 
ECNP's petitons have been granted in part and are denied in part. 

THE APRIL 2ITH PETITION 

The main thrust of the April 27th petition is ECNP's request that "a 
public hearing be held prior to any further experimentation at TMI-2" 
(Petition at 4). While "experimentation" is not explicitly defined in the 
petition, ECNP was concerned at the time about the transition to natural 
circulation to cool the damaged reactor core. On April 27, 1979, the same 
day ECNP submitted its petition, the transition to natural circulation was 
safely performed. See "Abnormal Occurrence Event; Nuclear Accident at 
Three Mile Island." 44 FR 45803,45807 (1979). Prior to the initiation of the 
transition, the staff had evaluated the proposal to cool the damaged reactor 
core by natural convective circulation and had concluded that the 
transition could be accomplished with minimal risk to public health and 
safety. The staffs evaluation was reported in NUREG-0557. "Evaluation of 
Long-Term Post-Accident Core Cooling of the Three Mile Island Unit 2." 
In the proceeding - to which ECNP is a party - being held on the restart 
of Three Mile Island Unit I, the Board has admitted contentions regarding 
the adequacy of natural convective circulation cooling. First Special 
Prehearing Conference Order at 20. (Docket No. 50-289, December 8, 1979) 
(UCS contentions 1 and 2). 

ECNP apparently intended its demand for public hearings prior to 
further "experimentation" at TMI-2 to extend beyond the transition to 
natural convective circulation cooling of the core. In assessing this request, 
the staff can only assume that, by the term "experimentation," ECNP 
means those actions requiring, the Commission's formal approval, i.e., 
license amendments and orders of the Commission. I Of course, the Atomic 
Energy Act of 1954, as amended, requires the Commission to grant a 
hearing upon the request of any person whose interest may be affected in 

IThe Commission's regulations contemplate that certain changes in a facility or in procedures 
and certain tests or experiments may be conducted by the licensee without the Commission's 
prior approval. Such changes, tests, or experiments may not involve and unreviewed safety 
question or a change in technical specifications. 10 CFR 50.59(a)(I). 
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any proceeding "for the granting, suspending, revoking or amending of any 
license." Section l89a., 42 U.S.C. 2239(a). Although the Commission must 
grant a hearing upon the demand of any person who has an interest 
affected by a proceeding to grant, suspend, revoke or amend a license, -. 
every such proposed action does not require notice and hearing prior to the 
effectiveness of the proposed action.2 In taking action at its own initiative, 
the Commission has the authority ~ indeed, the responsibility - to order 
the modification, suspension or revocation of a license when public health, 
safety, and interest so requires. 10 CFR 2.202(f), 2.204. See Nuclear 
Engineering Company, Inc., CLI-79-6, 9 NRC 673 (1979). Although 
administrative procedure normally contemplates 'the holding of required 
hearings prior to the effectiveness of proposed actions, it is inappropriate, in 
view of the potential need for the Commission to take emergency action, to 
promise unequivocally in response to ECNP's petition that hearings will be 
held before any action is taken at TMI-2.J _ 

The Commission has offered, . in fact, the opportunity to request a 
hearing in connection with variol!s orders related to the Three Mile Island 
reactors.4 To the extent that ECNP believes it has interest affected by 
various Commission proceedings, it is incumbent upon ECNP to request a 
hearing under applicable orders or other notices. 

In connection with any further "experimentation" at TMI-2, ECNP 
requested that a "Safety Evaluation report" be made available prior to such 
further "experimentation." Of course, the Commission must establish a 
technical basis for issuing an order or for issuing a license amendment 
requested bi a licensee. See e.g., 10 CFR 2.105(b), 2.J06(b), 2.202(a)(1). The 
Commission has in fact made available safety evaluation reports and 
environmental evaluations which have accompanied major proposed 
actions. All future safety evaluation reports or other documents which 
establish the technical bases for proposed actions will be publicly available. 

ZSee Sections 186b, and 189a, of the Atomic Energy Act, 42 U.S.c. 2236(b) and 2239(a); 10 
CFR 2.202(1) and 2.204. 
lUnder Section 189a. of the Atomic Energy Act the holding of hearings is mandatory only on 
applications for a construction permit under Section 103, 100b. or 104c. Of course, persons 
who demand a hearing as a matter of right in proceedings must establish that they are 
adversely atTected by the proposed action. Public Service Company of Indiana (Marble Hill 
Nuclear Generating Station, Units I and 2), Commission Memorandum and Order (Docket 
Nos. 50-546 and 50-547, March 13, 1980); Portland General Electric Company (Pebble Springs 
Nuclear Plant, Units I and 2), CLI-76-27, 4 NRC 610 (1976); Nue/ear Engineering Company 
(Sheffield Low-Level Radioactive Waste Disposal Site), ALAB-473, 7 NRC 737 (1978). 
·See Order (February II, 1980), published in 45 F.R. 11282 (1980); Order for Modification of 
License (October IS, 1979), published in 44 F.R. 61277 (1979); Order and Notice of Hearing, 
CLI-79-8, 10 NRC 141 (1979) ([MI-I Restart Proceeding). ECNP has intervened in the Unit I 
restart proceeding, and in a request dated March 15, 19S0, has asked for a hearing on the 
Order of February II, 1980. 
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ECNP also requests that it "be informed prior to any further experimen­
tation or change of licensed procedures or other alteration of the facility 
which may affect the health and safety of the public." Dr. Kepford, who 
filed the petition on behalf of ECNP, has been on the distribution list for 
orders and other formal actions of the Commission with respect to TMI-2. 
Orders or other relevant notices have also been published in the Federal 
Register. To the extent that the public health, safety or interest requires 
Commission Orders to immediately effective, ECNP would of course not 
receive notice prior to the effectiveness of such actions, nor is ECNP 
entitled to such notice as a matter oflaw. 

Prior to further "expermentation" at TMI-2, ECNP asks that the public 
be evacuated from areas' that would be affected "should the experiment fail 
and control of the reactor be lost." In the first instance, it should be noted 
that the Commission does not have the authority to order evacuation. of the 
population surrounding a reactor site. This authority rests with responsible 
State and local officials. The Commission advises these officials as 
appropriate in emergency circumstances. In all events, ECNP simply 
presents no basis for this request. The TMI-2 reactor is in a stable state, and 
authorized activities at the site do not involve risks to the public that 
warrant evacuation. 

In its fifth request for relief in the April 27th petition, ECNP asks that 
the Commission deploy "live, real-time" radiation detectors in a 40 mile 
radius around the Three Mile Island site. ECNP provides no reasons for 
instituting such a program. Radiological environmental monitoring con­
ducted by the licensee and by State and Federal agencies in the area 
surrounding the Three Mile Island site is described in the "Environmental 
Assessment for Decontamination of the Three Mile Island Unit 2 Reactor 
Building Atmosphere" (NUREG-0662, March 1980). To the the extent that 
additional or different capablities are required in the future, particularly for 
future decontamination operations, the Commission will ensure that 
appropriate capabilities are provided. 

Finally, ECNP requested that the Commission require public announce­
ment of future planned releases ot: radioactive materials from Unit 2. In 
view of its Statements of May 25, 1979, and November 21, 1979 (published 
in 44 FR 67738) and the Order of February 11, 1980 (45 FR 11282), the 
Commission has essentially granted this request. The Commission has 
prohibited various decontamination activities that might result in planned 
releases of radioactive materials until such activities have been approved by 
the Commission. Any such authorization would be by its very nature a 
matter of public record and as such would be "publicly ~nnounced" as 
ECNP requests. 
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THE MAY 16th PETITION 

Dr. Kepford expanded on ECNP's April· 27th request for relief in a 
supplemental petition dated May 16, 1979. ECNP primarily requests in the 
May 16th petition that the Commission prohibit further releases of 

. radioactive materials from TMI-2 pending the conclusion of a hearing on 
the issues raised in ECNP's two petitions. In the first instance, ECNP is not 
legally entitled to a hearing on its petitions.5 Porter County Chapter of the 
Izaak Walton League v. NRC 606 F.2d 1363 (D.C. Cir. 1979); Illinois v. 
NRC 591 F.2d 12 (7th Cir. 1979). As to some of of the issues, e.g., whether 
the Commission was "negligent" 'in licensing TMI-2 and whether the 
operating license should be permanently revoked, ECNP establishes no 
basis for prohibiting planned releases pending conclusion of a hearing on 
these issues. ECNP bears the burden of showing why consideration of such 
issues is necessary prior to the commencement of controlled releases as part 
of a decontamination program. See Public Service Company of Indiana 
(Marble Hill Nuclear Generating Station, Units 1 and 2), 00-79-17, 10 
NRC 613 (1979). 

Moreover, ECNP presents' no convincing rationale for instituting a 
special hearing to consider the issues in its petitions, regardless of the timing 
of any such hearing. ~. number of these issues (2, 3, 7 and 8 in the May 16th 
petition) relate directly to the need to evaluate the environmental 
consequences of proposals to decontaminate the TMI-2 facility and to 
dispose of various gaseous, liquid or solid wastes. The Commission has 
already expressed its intent to prepare an environmental impact statement. 
"Statement of Policy and Notice of Intent to Prepare a Programmatic 
Envrionmental Impact Statement," 44 FR 67738 (November 27, 1979). In 
its "Statement" the Commission noted that: 

In the Commission's judgment an overall study of the decontamination and 
disposal process will assist the Commission in carrying out its regulatory 
responsibilities under the Atomic Energy Act to protect the public health and 
safety as decontamination progresses. It will also be in keeping with the purposes 
of the National Environmental Policy. Act to engage the public on the 
Commission's decision-making process, and to focus on environmental issues and 
alternatives before commitments to specific clean-up choices are made. 

The Commission cautioned, however, that: 

'Similarly. a fmal decision on ECNP's petition is not required prior to issuing an authorization 
to undertake decontamination operations. See Toledo Edison Company (Davis-Besse Nuclear 
Power Station, Unit 1). DD-8Q.2, Decision at 2 n.4 (Docket No. SQ.346, January 17, 1980); cf. 
Sacramento Mun, Utility Dist • (Rancho Seco Nuclear Generating Station), CLI-79-7. 9 NRC 
680,681 (1979) 

592 



The development of a programmatic impact statement will not preclude prompt 
Commission action when needed. The Commission does recognize, however, that 
as with its Epicor-I1 approval action, any action taken in the absence of an overall 
impact statement will lead to arguments that there has been an inadequate 
environmental analysis, even where the Commission's action itself is supported by 
an environmental assessment. As in settling upon the scope of the programmatic 
impact statement, CEQ can lend assistance here. For example should the 
Commission befor~ completing its programmatic 6tatement decide that it isJn the 
best interest of the public health and safety to decontaminate the high level waste 
water now in the containment building, or to purge that building of its radioactive 
gases, the Commission will consider CEQ's advice as to the Commission's NEPA 
responsibilities. Moreover, as stated in the Commission's May 25 statement, any 
action of this kind will not be taken until it has undergone an environmental 
review, and furthermore with opportunity for public comment provided. 

However, consistent with our May 25 statement, we recognize that there may be 
emergency situations, not now foreseen, which should they occur would require 
rapid action. To the extent practicable the Commission will consult with CEQ in 
these situations as well. 

The staff believes, therefore, that the Commission is already embarked on a 
course that will satisfy the petitioner's concerns, i.e., that waste disposal is 
carefully assessed and that the Commission provide a mechanism for public 
participation in the decision-making process. To the extent that such 
releases require further order, ECNP may have a right to demand a hearing, 
if one of its members has an interest affected by such order within the 
meaning of section 189a, of the Atomic Energy Act. 

Several other issues (1, 6(c), and (d» proposed for hearing in the May 
16th petition concern the validity of population exposure estimates and the 
"intent" of the Commission to ensure that adequate radiation monitoring 
capabilities will be provided. The staff does not perceive a need to hold a 
hearing to explore the conclusions reached in the Ad Hoc Population Dose 
Assessment Group's report, "Population Dose and Health Impact of the 
Accident at the Three Mile Island Nuclear Station" (NUREG-0558, May 
1979), nor does ECNP provide particular reasons, other than its dissatisfac­
tion with the report, why such a hearing should be held. ECNP's concern 
with the adequacy of radiation monitoring appears to be directed primarily 
at assurance of adequate capabilities during decontamination operations. 
Of course, the Commission intends to assure that adequate monitoring is 
conducted during all phases of decontamination. In this regard, the staff 
described the program for radiological environmental monitoring that will 
be provided if decontamination of the reactor building atmosphere th~ough 
containment venting is approved. See "Environmental Assessment for 
Decontamination of the Three Mile Island Unit 2 Reactor Building 
Atomsphere," Ch. 7 (NUREG-0662, March 1980). To the extent that 
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additional or different capabilities are required for future operations, the 
Commission will assure that appropriate capabilities are provided. If 
monitoring issues are relevant to future proceedings in which ECNP has 
intervened, ECNP may of course raise such issues. The staff sees no need to 
institute a special hearing on radiation monitoring. 

ECNP also wants the Commission to convene a hearing on the 
"management capability" of Metropolitan Edison (issues 4 and 5 in May 
16th petition). To the extent that this issue has current relevance, that issue 
has been admitted in the form of various contentions in the TMI-I restart 
proceeding. The Commission has provided further guidance on the scope of 
that issue in its Order of March 6, 1980 (CLI-80-5, Docket No. 50-289). 
ECNP itself has raised and had admitted such a contention in that 
proceeding. The staff sees no reason, therefore, to institute another 
proceeding to consider the issue. To the extent that such an issue may be 
relevant to other hearings that may be held concerning TMI-2, intervenors 
would have an opportunity to raise contentions concerning "management 
capability." 

ECNP also desires a hearing on "the possible negligent role of the 
Commission in licensing TMI-2." Apart from ECNP's failure to state the 
basis for or purpose of a hearing on this issue, the staff notes that the 
Commission's exercise of its responsibilities has been the subject of intense 
public scrutiny by the Congress and the President's Commission on the 
Accident at Three Mile Island. Such forums, particularly the Congress, are. 
most appropriate for conducting an inquiry into the Commission's 
regulatory practices. In a similar vein is ENCP's request (issue 6(a) and (b) 
in the May 16th petition) that the Commission conduct hearings on its 
"capability and intent" to obey its governing statutes and its regulations. It 
is unreasonable to suggest that the Commission should hold hearings to 
determine whether it will obey the law. If ECNP believes that the 
Commission has not fulfilled its responsibilities or has violated its rules or 
federal statutes, ECNP has appropriate remedies in the federal courts. 

Lastly, ECNP wishes that the Commission institute a hearing on whether 
the TMI-2 operating license should be "temporarily or permanently 
withdrawn" from' Metropolitan Edison for "gross violations" of the 
Commission's regulations and license' conditions. The Commission has 
already suspended the operating authority in License No. DPR-73 for the 
TMI-2 facility. Order for Modification of License (July 20, 1979),published 
in 44 FR 45271 (August 1, 1979). The question whether this operating 
authority should be permanently revoked is a question for another day. The 
Commission's immediate concern is safe decontamination and disposal of 
wastes from Three Mile Island Unit 2. 
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In its final requests in the May 16th petition, ECNP asks that it be 
informed of all releases of radioactive materials and that it be furnished 
copies of all materials pertinent to "the ongoing crisis at TMI-2." 
Information concerning Three Mile Island is available to ECNP and other 
members of the public in the Commissio,s public document rooms in 
Washington, D.C. and in Harrisburg, Pennsylvania. The Commission has 
made public announcements and made ayailable information concerning 
radioactive releases from TMI-2. ECNP has been on the distribution list for 
orders and other significant documents related to TMI-2. As a participant 
in the TMI-I restart proceeding, ECNP receives documents relevant to that 
proceeding. In effect, ECNP asks that it become another public document 
rOQm for conceivably all materials related to Three Mile Island. ECNP 
offers no reasons why it should be accorded such a special status. To the 
extent that ECNP wishes to obtain information it has not received, that 
information is generally available to ECNP, as it is to any other member of 
the public, in the Commission's public document rooms. 

CONCLUSION 

As described in this decision, the staff believes that the Commission has 
essentially satisfied some of the petitioner's concerns. The staff finds no 
basis with respect to the petitioner's other requests to take the requested 
action. This decision does not bar ECNP, assuming it has an interest 
affected within the meaning of section 189a, of the Atomic Energy Act, 
from seeKing intervention or hearings in future proceedings to raise similar 
issues. 
. A' copy of this decision will be filed with the Secretary for the 

Commission's review in accordance with 10 CFR 2.206(c) of the Commis­
sion's regulations. As provided in 10 CFR 2.206(c), this decision will 
constitute the final action of the Commission twenty (20) days after the date 
of issuance, unless the Commission on its own motion institutes a review of 
this decision within that time. 

Dated at Bethesda, Maryland 
this 16th .day of April 1980. 

Harold R. Denton, Director 
Office of Nuclear Reactor 
Regulation 
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Cite as 11 NRC 596 (1980) 

UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

DD-80-17 

OFFICE OF NUCLEAR REACTOR REGULATION 

Harold R. Denton, Director 

In the Matter of 

PUBLIC SERVICE ELECTRIC 
AND GAS COMPANY, et 01. 

(Salem Nuclear, Generating 
Station,' Unit 2) 

Docket No. 50-311 

April 16, 1980 

The Director of Nuclear Reactor Regulation denies a petition filed under 
10 CFR 2.206 of the Commission's regulations requesting to stay the 
issuance of the operating license for Salem Nuclear Generating Station, 
Unit No.2 pending the resolution often issues. 

NRC RESPONSIBILmES UNDER NEPA 

Where a petition under 10 CFR 2.206 asks that the Commission re-open 
the need-for-power determination, the staff will consider whether the 
petition presents new ,information that represents a significant new 
environmental impact or information which would clearly mandate a 
change in the Commission's orginial determination. 

ATOMIC ENERGY ACf: ALTERNATIVES 

The Atomic Energy Act does not make NRC responsible for assessing 
whether a proposed nuclear plant would be the most financially advanta­
geous way for a utility to satisfy its customers' need for power. 

DIRECTOR'S DENIAL OF REQUEST UNDER 10 CFR 2.206 

By petition dated August 3, 1979, and a supplement filed on August 31, 
1979, Alfred C. Coleman and Eleanor G. Coleman requested that the 
issuance of the operating license for Salem Nuclear' Generating Station, 
Unit No.2 be stayed until various questions they raise, set forth in ten 
contentions, are resolved. They also requested that an adjudicatory hearing 
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be held to consider the issues raised in their contentions. The Coleman's 
petition has been treated as a request for action under 10 CFR 2.206 of the 
Commission's regulations. Notice of receipt of the petition was published in 
the Federal Register, 44 FR 50932 (August 30, 1979). 

Each of the Coleman's contentions are dealt with, in turn, below. 

Contentions 1, 2 and 8 
(I) The Nuclear Regulatory Commission has failed to act on 

. information already known to it regarding projected needs for the PJM 
grid. The actual assumptions used, calculations performed, and results 
obtained to justify licensing Salem Unit No. 2 are ambiguous and 
inadequate. 

(2) The Nuclear Regulatory Commission has failed to act on 
information already known to it regarding projected plant capacity, 
maintenance, and operating ·costs for similar facilities (cost/benefit analy­
sis). 

(8) The Nuclear Regulatory Commission has failed to require of the 
licensee cost-benefit analysis and consideration of alternative conversion of 
Salem No.2 to natural gas or coal. (Final Environmental Impact Statement 
- Docket Nos. 50-272 and 50-311 - April 1973 - Pages 10 Alternatives, 10-1 
through 10-17 and 12-9 (12A and 12-16 (12X». The NRC has failed to 
require in their analysis of "Request for Additional Financial Information 
Concerning Unit No.2" (NRC request to PSE and G, April 18, 1978 - Olan 
D. Parr to R.L. Mittl) the alternative of conversion to natural gas or coal. 

Response 
All three of these contentions appear to be related to the Commission's 

obligations under the National Environmental Policy Act of 1969 (NEPA): 
need-for-power, operation and maintenance costs, cost/benefit analyses, 
and consideration of the alternative of coversion to natural gas or coal. 

NEPA requires balancing of environmental costs against the expected 
benefits of major federal actions which significantly affect the environment 
before the actions are taken. "Need-for-power" is a shorthand expression 
for a primary a~pect of the "benefit" side of the cost-benefit balance which 
NEPA mandates in considering the licensing ofa nuclear power plant.' "A 
nuclear plant's principal 'benefit' is of course the electric power it generates. 
Hence, absent some 'need for power,' justification for building a facility is , 
'Public Service Company of New Hampshire (Seabrook Station. Units 1 and 2). ALAB-422. 6 
NRC 33. 90 (1971). 
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problematica1." Duke Power Company (Catawba Nuclear Station, Units 1 
and 2), ALAB-355, 4 NRC 397, 405 (1976). ' 

The Commission has iecognized, however, that uncertainty is inherent in 
any prediction of the need for or demand for the electricity to be generated 
by a nuclear plant. 

"[E]very prediction has an associated uncertainty and ... long mnge forecasts of 
this type are especially uncertain in that they are affected by trends in usage, 

. increasing rates, demographic changes, industrial growth or decline, the general 
state of the economy, etc. These factors exist even beyond the uncertainty that : 
inheres in demand forecasts: assumptions on continued use from historical data, 
range of years considered, the area considered, extrapolations from usage in 
residential, commercial, and industrial sectors, etc." Carolina Power and Light 
Company (Shearon Harris Nuclear Power Plant, Units 1,2,3 and 4), CLI-79-5, 9 
NRC 609, 610 (1979). . 

As the Atomic Safety and Licensing Appeal Board has stated, "[g]iven the 
legal responsibility imposed upon a public utility to provide at all times 
adequate, reliable service - and the severe consequences which may attend 
upon a failure to discharge that responsibility - the most that can be 
required is that the forecast be a reasonable one in the light of what ·is 
ascertainable at the time made." Kansas Gas and Electric Company (Wolf 
Creek Generating Station, Unit 1), ALAB-462, 7 NRC 320, 328 (1978) 
(citation omitted). . . 

In the course of fulfilling this obligation under NEPA, the Commission 
stafTprepared an Environmental Impact Statement2 for Salem, Units I and 
2 which concluded that the power to be generated by the. facilities was 
needed to meet the applicants' future demands for electric power.3 No 
environmentally preferable alternatives were found to be available4 and the 
results of the cost/benefit analysis for the Salem facilities found that the 
environmental costs of the facility were outweighed by the benefits to be 
derived from the facility.' The Commission, therefore, made a good faith 
assessment of the need for the Salem facility based on the information 
available to it and considered possible alternatives to the Construction and 
operation of the ,facility. 

2Final Environmental Impact Statement, Docket Nos. 50-272 and 50-311, Salem Nuclear 
Generating Station, Units 1 and 2, April 1973. . 
3FES, supra, Section 9.6. 
4FES, supra, Section 10.1. 
'FES, supra, Section 11. 
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Now the Colemans are requesting that the Commission re-open the 
need-for-power determination and its consideration of alternatives. Previ­
ous Director's Decisions have set forth the standard which is followed in 
consideration of such a request, i.e., whether the new information presented 
represents a significant new environmental impact or information which 
would clearly mandate a change in the Commission's original determina­
tion of the need for the facility and the acceptance of the nuclear generation 
alternative.6 

The Cole mans have not submitted any specific information on projected 
needs or costs of operation of Salem Unit 2 versus other, e.g., coal or 
natural gas, facilities. Rather, they merely assert that the Commission has 
failed to act on information known to it regarding costs and need for power 
and failed to' require the licensee to do a cost-benefit analysis on the 
alternative of converting Salem Unit 2 to natural gas or coal. 

While the exact nature of their assertion of failure to act on information 
regarding costs of similar facilities is unclear, it should be noted that under 
the Atomic Energy Act, Congress did not make this agency responsible for 
assessing whether a proposed nuclear plant would be the most financially 
advantageous way for a utility to satisfy its customers need for power.' 
Furthermore, under our NEPA obligations, cost is relevant only to the 
extent an environmentally preferable alternative exists. If one does exist, 
then costs are considered to determine if they outweigh the environmental 
advantages to be gained.s 

In the Environmental Impact Statement, the statT concluded that ,the 
alternatives of coal and natural gas did not reasonably exist.9 Even 
assuming they reasonably exist, when the sunk costs of 'the essentially 
completed Salem Unit 2 facility are considered,lo it would be extremely 
difficult to find that the benefits to be derived from converting the plant 
would be outweighed by the costs of such an action. Moreover, as set forth 

6The staff has applied this standard in previous Oirector's denials under 10 CFR 2.206. See 
e.g.; Public Service Company of Indiana (Marble Hill Nuclear Generating Station. Units 1 and 
2).00-79-10. 10 NRC 129 (1979); Georgia Power Company (Alvin W. Vogtle Nuclear Plant, 
Units I and 2).00-79-4.9 NRC 5S2 (1979). The staff believes that this standard is consistent 
with NEPA and is appropriate in considering under 10 CFR 2.206 petitions to reopen the 
record in a proceeding in light of the well-recognized need for finality in the administrative 
process. See Greene County Planning Board v. FPC. 559 F.2d 1227. 1233 (2d Cir. 1976). cert. 
denied, 434 U.S. IOS6 (197S); Cleveland Electric Illuminating Company (Perry Nuclear Power 
Plant. Units I and 2). ALAB-443. 6 NRC 741. 750-51 (1977). 
'Consumers Power Compan)' (Midland Plant, Units I and 2). ALAB-45S. 7 NRC ISS. 162 
(197S); see .Jlso Virginia Electric and Power Company (North Anna Nuclear Power Station. 
Units I and 2). ALAB-5S4. Oocket Nos. 50-33SSP. 50-339SP. at 455-45S. (March 24. 19S0). 
'Consumers Power Company, :supra. ' 
'FES. supra, Sections 10.1.5 and 10.1.6. 
IOPublic Service Company of New Hampshire (Seabrook Station. Units 1 and 2). CLI-77-S. 5 
NRC 503.530-6 (1977). 
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below, the staff has concluded that an already constructed nuclear unit is 
cheaper to operate than existing fossil fuel units because of lower fuel, 
operation and maintenance costs. 

The 1980 nuclear fuel cost for Salem Unit 1 is estimated at 4.3 
mills/kilowatt hours (kWh).1I The 1980 operation and maintenance cost is 
estimated at 2.0 mills/kWh.12 The Public Service Electric and Gas 
Company's 1980 average fuel cost for an oil unit is 29.34 mills/kWh, for a 
coal unit it is 14.7 mills/kWh.1l The 1980 average operation and 
maintenance cost for an oil unit is 5.9" millslkWh while the coal unit's 
average 1980 operation and maintenance cost is 4.32 mills/kWh.14 The 
1980 weighted average fuel cost for the oil and coal baseload units is 23.07 
mills/kWh and the weighted operation and maintenance cost is 5.22 
.mills/kWh. (The majority of Public Service Electric and Gas Company's 
baseload capacity is generated by oil fired units.)1S 

The statT generally assumes using a 40 percent capacity factor for the 
initial year of operation of nuclear plants, 65 percent for the second year 
and 70 percent for the third through the 15th years of operation. It was also 
assumed that both nuclear and fossil fuel costs escalated at 10 percent per 
year and that operation and maintenance costs escalated at 8 percent per 
year. 

Based on these capacity factors, Salem Unit 2 would be capable of 
producing 3.90 billion kWh of electricity the first year, 6.3 billion kWh the 
second year, and 6.8 billion kWh of electricity for the third through the 15th 
year. If the equivalent energy is generated by existing oil and coal units, the 
economic penalty in increased production costs alone would be $372 
million in 1980 dollars for the first three years that Salem Unit 2 was not 
allowed to operate. Actually, the staff believes the applicants would use 
Salem Unit 2 to replace its more expensive oil base load capacity and not a 
combination of oil and coal. The resulting economic penalties in 1980 
dollars for the first three years, considering the replacing by oil fired units 
alone, would be $487 million. In subsequent years the economic penalty 
would, in all probability, be even greater because even equivalent escalation 
rates impact more heavily on oil and coal which start at larger base values 
than nuclear production costs. Therefore, even in the highly urllikely event 

IIUniform Statistical Reports - Year Ending December 31, 1978 - for Public Service Electric 
and Gas Company, April 24, 1979, Schedule XIX. 
12"A procedure for Estimating Non-Fuel Operation and Maintenance Cost for Large Stearn­
Electric Power Plants," ORNURM 6467. 
IlUniform Statistical Reports, supra. 
14"Steam Electric Plant Construction Cost and Annual Production Expenses 1977" DOElEIA-
0033/3(7). 
15Uniform Statistical Reports, supra. 
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that demand did not grow and Salem's output could be provided by 
existing units, the operation of Salem 2 would result in substantial 
production cost savings to the rate payers served by Public Service Electric 
and Gas. 

Consequently, the Staff does not believe that the Colemans' petition and 
the information referred to therein represents a major new environmental 
impact or change in facts which would warrant re-opening consideration of 
the original NEPA analysis and its consideration of need for power 
alternatives and attendant cost/benefit analyses. 

Contention 3 
The Nuclear Regulatory Commission has failed to act on information 

already known to it regarding unresolved safety issues. "Public safety is the 
first, last and a permanent consideration in any decision on the issuance of 
a construction permit or a license to operate a nuclear facility." Power 
Reactor Development Corp. v. International Union of Electrical Radio and 
Machine Workers, 367 U.S. 396, 402, 81 s. Ct. 1529,1532 (1961). 

Response 
The NRC staff continuously evaluates the safety requirements used in its 

reviews against new information as it becomes available. Information 
related to the safety of nuclear power plants comes from a variety of 
sources including experience from operating reactors, research results, 
NRC staff and Advisory Committee on Reac~or Safeguards safety reviews, 
and vendor, architect/engineer and utility design reviews. Each time a new 
concern or safety issue is identified from one or more of these sources, the 
need for immediate action to assure safe operation is assessed. This 
assessment includes consideration of the generic implications of the issue. 

Where it is concluded to be necessary, immediate action is taken to 
assure safety, e.g., the shutdown of nuclear reactors due to piping seismic 
design deficiencies in 1979. In other cases interim measures, such as 
modifications to operating procedures, may be sufficient to allow further 
study of the issue prior to making licensing decisions. In most cases, 
however the initial assessment indicates that immediate licensing actions or 
changes in licensing criteria are not necessary. In any event, further study 
may be deemed appropriate to make judgments as to whether existing NRC 
stafTrequirements should be modified to address the issue for new plants or 
if backfitting is appropriate for the long-term operation of plants already 
under construction or in operation. 

These issues are sometimes called "generic safety issues" because they 
are related to a particular class or type of nuclear facility rather than a 
specific plant. These issues have also been referred to as "unresolved safety 
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issues." However, as discussed above, such issues are considered on a 
generic basis only after the staff has made an initial determination that the 
safety significance of the issue does not prohibit continued operation or 
require licensing actions of the facility(s) under consideration while the 
longer term generic review is underway. 

These longer generic studies were the subject of a decision by the Atomic 
Safety and Licensing Appeal Board of the Nuclear Regulatory Commis­
sion. In Gulf States Utilities Company (River Bend Station, Units 1 and 2), 
ALAB-444, 6 NRC 760 at 775 (1977), the Appeal Board set forth the 
manner in which the staff should deal with unresolved generic safety 
questions for a particular facility. 

The Appeal Board stated: 

"In short, the board (and the public as well) should be in a position to 
ascertain from the SER itself - without the need to resort to extrinsic 
documents - the staff's perception of the nature and extent of the 
relationship between each. significant unresolved generic safety ques­
tion and the eventual operation of the reactor under scrutiny. Once 
again, this assessment might well have a direct bearing upon the ability 
of the licensing board to make the safety findings required of it on the 
construction permit level even though the generic answer to the 
question remains in the offing. Among other things, the furnished 
information would likely shed light on such alternatively important 
cqnsiderations as whether (1) the problem has already been resolved for 
the reactor under study; (2) there is a reasonable basis for concluding 
that a satisfactory solution will be obtained before the reactor is put in 
operation; or (3) the problem would have no safety implications until 
after several years of reactor operation and, should it not be resolved by 
then, alternative means will be available to insure that continued 
operation (if permitted at all) would not pose an undue risk to the 
public." 

Since the issuance of the ALAB-444 the NRC has addressed this matter in 
its SERs (Safety Evaluation Reports) as they relate to specific applications. 

With respect to Salem Unit 2, we have reviewed the generic safety issues 
in accordance with ALAB-444. Our evaluation of this matter will be 
addressed in a supplement to the Safety Evaluation Report which will be 
issued prior to a decision to issue the operating license.16 

16See Appendix C, Supplement No.4, Safety Evaluation Report for Salem Nuclear Generating 
Station Unit 2, Docket No. 50-311, April, 16, 19&0. 
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Contention 4 
The NRC has failed to consider the outstanding adjudicatory hearing on 

Salem Unit No. 1 with regard to expansion of the spent fuel pool, as it 
pertains to expansion at Salem Unit No. 2 located at a multi-nuclear 
complex. 

Response 
Public Service Gas and Electric Company has requested an amendment 

to the operating license for its Salem Unit 1 facility to provide additional 
storage capacity in the Salem Unit 1 spent fuel pool (SFP). That 
amendment as petitioner has correctly stated, is currently the subject of an 
adjudicatory proceeding. Further, by letter dated April 12, 1978, the 
licensee submitted Amendment No. 42 to the Application for License for 
Construction and Operation of the Salem Nuclear Generating Station Unit 
2, which stated that the design changes propo!ed for the SFP at Salem Unit 
1 would be made at Unit 2 as well. 

In the course of evaluating the proposed spent fuel pool expansion for 
Unit 1, the Otftce of Nuclear Reactor Regulation prepared an Environmen­
tal Impact Appraisal (EIA) of the proposed amendment. That Elk was 
issued on January IS, 1979: The ~alem Station Final Environmental 
Statement (FES) which was issued in April 1973 considered the environ­
mental impacts of the Salem Station rather than for Salem Unit 1 alone. 
Since PSE and G has indicated it will make identical modifications to the 
SFP at Unit 2, 'the EIA addressed the cumulative environmental impacts of 
the expansion of both SFPs. 

'The Commission concluded tn the EIA that the environmental impacts 
associated with the proposed modification to both facility spent fuel pools 
will not be significantly changed from those analyzed in the FES for Salem 
Units 1 and 2 issued in April 1973. Consequently, the cumulative 
environmental impacts of the expansion of the spent fuel pools at the two 
Salem facilities have been adequately assessed. 

,With respect to the spent fue! pool expansion of Unit 1, our safety 
evaluation is presented in "Unit 1 Modification 'of Spent Fuel Pool 
Storage," dated January IS, 1979. We concluded that since the proposed 
modifications to the Unit 2 spent fuel storage and spent fuel pool facilities 
are identical to those at Unit 1, they are acceptable on the basis of the Unit 
1 Evaluation. 

Contention 5 , 
The Nuclear Regulatory Commission has failed to require an "indepen­

dent" and separate "fire protection" water backup system for Salem Unit 
No.2. 
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Response 
We have reviewed the Salem Nuclear Generating Station Units I and 2 

fire protection program and fire hazards analysis submitted by the licensee. 
This submittal, which was in response to our request for an evaluation of 
the fire protection program against the guidelines of Appendix A to BTP 
ABSCB 9.5-1, states that a common yard fire main loop may serve multi­
unit nuclear power plant sites, if cross-connected between units. Sectional 
control valves would permit maintaining independence of the individual 
loop around each unit. For such installation, common water supplies may 
also be utilized wi~h the water supply sized for the largest single expected 
flow. For multiple reactor sites with widely separated plants (approaching 1 
mile or more), separate yard fire main loops should be used. . 
. The Salem Units are not widely separated plants and, therefore, do not 
require separate and indepeudent yard fire main loops. The fire protection 
water supply system is common to both units and consists of two full 
capacity diesel-engine-driven fire pumps. Each pump has a separate 
discharge header that is connected to the yard fire main loop. Post type 
indicator valves have been provided to isolate them in the pumps' discharge 
headers in the yard loop and in the yard loop itself to provide sectionaliza­
tion so that independence of the loop around each unit can be maintained. 
The water supply source to the pumps is from two 350,000 gallon water 
tanks (each tank has 300,000 gallons dedicated to' fire protection). The fire 
suppression system with the greatest demand is the 1400 gpm deluge system 
(primary) plus the 1000 gpm for the manual hose station (backup). This 
2400 gpm demand is within the design capacity of 2500 gpm for the system. 

In addition· to the above, the automatic sprinkler system and manual 
hose station hose standpipe systems are fed by the main yard loop with 
multiple connections to interior fire protection systems header. Each 
sprinkler system and manual hose station has an independent connection to 
the fire protection header fed from two directions; therefore, a single failure 
cannot impair both the primary and backup fire protection system. 

Based on our review, we find that the Fire Protection Program for the 
Salem Nuclear Generating Station. is adequate and with the scheduled 
modifications committed to by ·the applicants, will meet the guidelines 
contained in Appendix A to Branch Technical Position ASB 9.5-1 and the 
General Design Criterion 3 "Fire Protection." 

Contention 6 
The recommendations from the NRC Task Force contains 23 recom­

mendations for administrative and design changes to Salem Unit No.2, 
proposed requirements arising from "Lessons-Learned: Study of the 
Accident at TMI." These should be completed prior to licensing and 
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I 

commercial- start-up as well as additional corrective action on potential 
defects. 

Response 
Over the past several months following the Three Mile Island accident, 

the NRC staff has been conducting an intensive review of the design and 
operational aspects of nuclear power plants and the emergency procedures 
for coping with potential accidents. The purpose of these efforts was to' 
identify measures that should be taken in the short-term to reduce the 
likelihood of such accidents and to improve the emergency preparedness in 
responding to such events: . 

The TMI-2 related requirements for near-term operating license (NTOL) 
applications were initially identified in the January 5, 1980 memorandum 
from the Executive Director for Operations,.,to the Commissioners, "TMI 
Action Plan Prerequisites for Resumption of Licensing." On February 6, 
1980, a revision of this list of requirements based on the latest draft of the 

. Task Action Plans as of February 6, 1980 was prepared and discussed with 
the Commission. These requirements were listed in two categories; those 
required prior to fuel load and low power testing operation up to five 
percent power (designated as -FL) and those required prior to operation 
above five percent power (designated as FP). 

These requirements were developed from all available sources such as 
the recommendations of the Bulletins and Orders Task Force, the 
Presidential Commission to Investigate TMI-2, and the NRC Special 
Inquiry Group, and those which resulted from the Lessons Learned Task 
Force Short Term Recommendations (NUREG-0578), and the Lessons 
Learned Task Force Final Report (NUREG-0585). 

Those requirements in the February 6, 1980 list which resulted from the 
Lessons Learned Task Force Short Term Recommendations (NUREG-
0578), and those resulting from the Advisory Committee on Reactor 
Safeguards (ACRS) review of that document and the additional require­
ments of the Director, Office of Nuclear Reactor Regulation, were 
previously approved by the Commission. On September 27, 1979, a letter 
was issued transmitting these requirements to all pending operating license 
applicants. On November 9, 1979, a letter clarifying these requirements was 
issued to all pending operating ,license applicants to assist in their 
understanding of our requirements. 

The response of the Public Service Electric and Gas Company to our 
letters has been the subject of staff review since October 1979. Meetings 
were held with the applicants in Bethesda on November 20 anq December 
11, 1979, and February 26, 1980. Site visits were made on January 10 and 
11, and February 27, 1980 to check hardware installation, review proposed 
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support centers, and to review specific administrative procedures relating to 
operating personnel and accident response. 

In addition, for all the remaining items in the February 6, 1980 listing of 
requirements, the staff and the applicants have had ongoing reviews and 
meetings concerning these requirements and· the applicants' responses to 
these additional items. Further site visits were held. for example. the March 
5-7, 1980 visit by a team headed by a~ office of Inspection and 
Enforcement leader and composed of the NRR licensing project manager. 
the Office of Inspection and Enforcement site representative, and technical 
members from NRR. They evaluated the onsite and offsite support centers 
and their staffing and ins~alled cOnullunications system between the plant 
and NRC Incident Response Center. This evaluation included the review of 
licensee management organization and managerial capabilities. 

Our evaluation regarding Three Mile Island matters will be presented in 
Supplement Number 4 of the Salem Unit 2 Safety Evaluation Report which 
will be issued prior to a decision to issue the operating license for the Unit 2 
facility. 17 ' 

Contention 7 
The NRC has failed to consider the "menu for disaster" track record of 

Salem Unit No.1 as it relates to known shutdown and power reductions 
(forced) for the following reasons: 

A. Equipment Failure 
B. Maintenance or Test 
C. Refueling 
D. Regulatory Restriction -
E. Operator Traning and License Exami~ation 
F. Administrative 
G. _.Operational Error . 
H. Other 

as it affects the performance of Salem Unit No.2. Additionally. the NRC 
has failed to recommend changes to Salem Unit No. 2 as a result of 
"Lessons Learned" at Salem Unit No. 1 mentioned operating status and 
"Reportable Occurrences" as filed in License Event Reports (LERs) since 
fuel loading 1976 to date. This corrective action as a result of 'Lessons 
Learned" from Salem Unit No. 1 should be completed prior to licensing 
and commercial startup of Salem Unit No.2. 

I7See part II of Supplement No.4, Safety Evaluation Report, Salem Nuclear Generating 
Station Unit 2, Docket No. 50-311, April, 16, 1980. -
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Response 
With respect °to Salem Unit 1, actions for deficiencies identified by any 

means such as a reportable occurrence are manifested in one of two ways; 
design change or procedure modification. These items are routinely verified 
for Salem Unit 1 through Our Office of Inspection and Enforcement 
inspection program. 

In addition, inspection by our Office of Inspection and Enforcement has 
been conducted to verify that such corrective measures have been applied 
to Salem Unit 2. The enclosed applicable portions of the Office of 
Inspection and Enforcement inspection reports 50-311178-47 and 50-
311179-23 (Enclosure 2) are examples of such.inspection effort. It should be 
additionally noted that the basis for the Salem Unit 2 operating procedures 
has been 'the Unit 1 operating procedure, complete with all changes and 
iterations which have accrued from three years of use. 

The Office of Inspection and Enforcement inspection program has 
verified, through sampling inspection, that corrective measures taken at 
Salem Unit 1 have been considered for applicability at Salem Unit 2 and 
where applicable, have been incorporated. 

Contention 7 A 
The Nuclear Regulatory Commission has, failed to require the licensee 

and/or the manufacturer of reactor/steam generators to retrofit, as a result 
of testing, evaluating and analysis from "Lessons Learned"; from the 1974 
incident in Switzerland (Westinghouse reactor) and Davis-Besse Unit No. 
1, Ohio (Licensee: Toledo Edison Company - Docket No. 50-346). 

Respome , 
At Davis-Besse Unit No. 1 and at the reactor in Switzerland of a 

Westinghouse design, both failures of the relief and/or safety valves to close 
resulted in small break loss-of-coolant accidents. In 0 both of these cases 
actuation of engineering safety features and an appropriate reactor operator 
action prevented the event from evolving into a situation similar to that 
experienced at Three Mile Island Unit 2, even though there were a number 
of similarities between the Three Mile Island Unit 2 event and the events at 
these two reactors. 

In NUREG-0578, the NRC stairs Three Mile Island Unit 2 Lessons 
Learned Task Force has disclosed a number of actions in the areas of 
design, analysis, and plant operations that will deal with the events similar 
to the ones that took place at Davis-Besse Unit No. 1 and at the 
Westinghouse designed reactor in Switzerland. The response to Contention 
6 addresses the requirements which have been imposed on the applicants 
and stairs evaluation of the implementation of those requirements. 
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Contention 8 
The Nuclear Regulatory Commission has failed to require of the licensee 

cost-benefit analysis and consideration of alternative conversion of Salem 
No. 2 to natural gas or coal. (Final Environmental Impact Statement -
Docket Nos. 50-272 and 50-311 - April 1973 - Pages 10 Alternatives, 10-1 
through 10-17 and 12-9 (12A and 12-16 (12X). The NRC has failed to 
require in their analysis of "Request for Additional Financial Information 
Concerning Unit No.2" (NRC request to PSEandG; April 18, 1978 - Olan 
D. Parr to R. L. Mittl) the alternative of conversion to natural gas or coal. 

Response 

See response to Contentions I and 2. 

Contention 9 
The NRC has failed to review and compel the licensee to explain 

apparent discrepancies in seismic findings by Dames and Moore for 
PSEandG and Delmarva Power and Light Company. (Summit Nuclear 
Plant - Delaware) as it relates to the effect of a possible earthquake. The 
final Safety Analysis Report reflects there .is no earthquake fault in the 
vicinity of Artifical Island, site of Salem Nuclear Generating Station Nos. I 
and2. ' 

This appears to be in contrast to the study and findings of the University 
of Delaware which states there is a fault down the middle of the Delaware 
River. This study is available to the NRC staff. The NRC staff order for 
seismic inspection of 29 reactors failed to include reactor containment 
structure, fuel handling, and spent fuel facilities. This must be determined 
prior to licensing Salem Unit No.2. (Attachment - Article from "Today's 
Sunbeam," August 24, 1979). The NRC is already aware of the condition of 
the containment building (reactor) (cracks - NRC inspection report) and is 
unable to determine width, depth, extent or cause because of sand blasting 
~y the licensee prior to NRC inspection. 

Response 
, The geology and seismology of the Salem site were reviewed during the 

construction permit stage by the U.S. Atomic Energy Commission 
(USAEC) staff (now the NRC), the U.S. Geological Survey (USGS) and the 
U.S. Coast and Geodetic Survey (U.S.C.andGS), the seismological review 
group which is now part of the USGS. The conclusions from that review are 
s~minarized 'in the Safety Evaluation Report for the Salem Nuclear 
Generating Station Units I and 2 dated July 16, 1968. In that report it was 
conchided that there were no identifiable geologic structures that could be 



expected to localize earthquakes in the site vicinity, and that 0.2g and O.tg 
for the safe shutdown earthquake and operating basis earthquake would 
provide adequate earthquake protection for the plant. 

On September 25, 1968 the Commission issued provisional construction 
permits for Units 1 and 2. Subsequent to this action, in 1972 and 1973, Dr. 
N. Spoljaric of the Delaware Geological Survey reported faulting along the 
Fall Zone in the Newark, Delaware area and in the Red Lion area. Those 
faults were investigated by the staff in considerable detail in regard to the 
Summit Nuclear Power Station site studies. As the result of its review of 
data from these studies and based on advice from the USGS, the NRC staff 
concluded that the oldest unfaulted strata overlying any of these faults was 
at least 65 million years old. Therefore these faults are not considered 
capable within the meaning of the NRC seismic and geologic siting criteria, 
Appendix A to 10 CFR Part 100 and were not considered significant to the 
nuclear sites on Artificial Island, which includes Salem 1 and 2 and Hope, 
Creek 1 and 2. Because consideration of these faults did not alter the 
original conclusion regarding the seismic safety of Salem 1 and 2, the staff 
did not address specific geologic anomalies in the Safety Evaluation Report 
for the operating license of Salem 1 and 2, but simply restated the original 
conclusion. 

In regard to the fault down the middle of the Delaware River proposed 
by the University of Delaware, we assume that you are referring to one of 
the faults discussed in a 1976 article by Spoljaric and others, entitled 
"Inference of Tectonic Evolution from LANDSAT-I Imagery," which was 
published in Photogrametric Engineering and Remote Sensing, Vol. 52, No. 
8, pages 1069-1082. While this paper postdates publication of the Sale~ 
SER, we have considered it and reviewed its significance. The fault in the 
Delaware River discussed in the referenced article, which is based primarily 
on the interpretation of LANDSAT-l imagery, is believed by the authors to 
be equivalent to one of the faul~ systems described by Spoljaric in 1972 and 
1973. This fault system was investigated during the Summit site studies and 
shown to be at least 65 million years old. Based on the results of that 
investigation, we see no reason to change our conclusion arrived at during 
the CP review, that is, there are no known geologic structures that could 
tend to localize earthquakes in the site vicinity, and the'SSE ofO.2g and the 
OBE ofO.lg are acceptable. ' 

The NRC staff order regarding seismic inspection of 29 reactors was 
related to the specific area' of the design of safety related piping (Office of 
Inspection and Enforcement Bulletin 79-07, "Seismic Stress Analysis of 
Safety-Related Piping") and does not include matters related to the seismic 
design of safety-related structures. 
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Our review of the seismic design of all Category I (safety-related) 
structures including the containment structure and fuel building is 
presented in Section 3.7 of the Safety Evaluation Report and Section 3.7 of 
Supplement No.3 to the Safety Evaluation Report. As stated in Section 3.7 
of Supplement No.3, we require additional information regarding the 
seismic design a~ it relates to (1) a comparison of the response spectra and 
damping values between those currently adopted by us and those adopted 
by the applicants; (2) ajustification of the use ofa ± 10 percent peak width 
increment; (3) criteria used for the selection of lumped masses; and (4) 
criteria used for either coupling or decoupling a subsystem to its supporting 
system. 

In letters dated January 21, 1979 and February 6, 1979, the applicants 
provided the necessary information. On the basis of our review of these 
matters, we concluded that the information provided was acceptable and 
consider the matter related to the seismic design of Category I structures 
resolved. We have not issued a supplement to the SER since that time. Our 
evaluation of these matters will be presented in a supplement to the Safety 
Evaluation Report prior to a decision concerning the issuanc'e of an 
operating license. II 

With respect to the fuel handling system and spent fuel pool facilities, 
our evaluation of the seismic design of this system and facilities for Unit 1 is 
presented in a safety evaluation related to the Unit 1 modification of the 
Spent Fuel Storage Pool dated January 15, 1979. Since the Unit 2 fuel 
handling system and spent fuel pool facilities are 'identical to the Unit 1 fuel 
handling system and spent fuel pool facilities, we conclude that they are 
acceptable on the basis of the Unit 1 ,Evaluation. ' 

With respect to the containment structural integrity test (CSIT) the 
Office of Inspection and Enforcement indicated in their report 50-311178-
51 that crack patterns were located on the exterior of containment utilizing 
the test procedure and Regulatory Guide 1.18, "Structural Acceptance Test 
for Concrete Primary Reactor Containments" requirements. The area of 
each crack pattern exceeded the Regulatory Guide 1.18 requirement of 40 
square feet. A grid network of one foot squares was superimposed on the 
crack pattern area as an aid for transcribing crack details. 

The inspection, report (50-311178-51) indicated that the applicants 
sandblasted the surface of the containment structure at the crack pattern 
areas to remove a coating of Modac in order to expose the actual concrete 
surface. During the inspector's observations of the crack pattern areas, it 
was noted that the sandblasting operations had weathered the edges of the 

"See Supplement 4, Section 3.7, Safety Evaluation Report for ,Salem Nuclear Generating 
Station Unit 2, Docket No. S()'311, April, 16, 1980. 
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existing cracks, thus making it somewhat difficult to obtain consistent crack 
width readings. The inspectors alerted test pesonnel of their concerns in this 
area. The inspectors further observed the initial crack survey at atmospheric 
pressure just prior to the start of pressurization and expressed their concern 
to the applicants about the methods being used to measure cracks. In 
response the applicants conducted additional training of each crack 
mapping team. 

The report (50-311178-51) further indicates that based on interviews, 
observations, and independent measurements performed, th.e inspectors felt 
that the test was conducted in accordance with the test procedure and that 
valid test data were obtained. 

In the Office of Inspection and Enforcement Report 50-311179-10, it is 
indicated that the inspector reviewed the· lest records relative to the 
containment structural integrity test. These final data were compared to the 
acceptance criteria stated in the Final Safety Analysis Report and also to 
the results of Salem Unit I containment structural integrity test. 

With respect to crack measurements, it is stated in the Office of 
Inspection and Enforcement Report that: 

"The FSAR limit, of 0.030 inches maximim crack growth during 
pressurization from 0 psig to 54 psig was exceeded in a total of 39 
instances. Of these 39 instances, 30 were in the area of the equipment 
hatch and 6 were in the area of the personnel hatch. The licensee 
elected to chip away approximately 1/8" of surface concrete in the area 
of 4 of these cracks to determine their depth. This was accomplished at 

. the maximum test pressure of 54 psig. It was determined that in none of 
the 4 cracks explored did the crack width exceed 0.015 inches 1/8" 
deep into the concrete. . 
The FSAR limit 0.020 inches maximum residual crack growth after 
depressurization was exceeded in one instance in the area of the 
equipment hatch. The licensee intends to explore this crack. 
The above results are not consistent with Unit 1. However, the FSAR 
stated acceptance criteria for the containment structure is ". . . 
demonstration that the overall structure exhibits elastic behavior 
throughout the test r~nge." The Licensee feels, based on the values of 
the other measurements and the results of the crack exploration, that 
the containment structure ditl demonstrate elastic behavior and that the 
crack growth data is anomalous. This displacement and strain 
measurement data examined by the inspectors appeared to support this 
conclusion. The licensee will ofTer an explanation for the crack growth 
in the final CSIT report. The licensee has stated that the CSIT test 
results will be submitted by letter to NRR with an evaluation of the 
crack." 
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On April 24, 1979, the Public Service Electric and Gas Company 
submitted to the Office of Nuclear Reactor Regulation (NRR) the report 
"Structural Integrity Tests, Unit 2 Containment, Salem Nuclear Generating 
Station" dated February 26, 1979. 

We have reviewed the information provided by the applicants and our 
evaluation regarding this matter is presented in the following paragraphs. 

The applicants have tested the Salem 2 containment following the non­
prototype test requirements identified in Regulatory Guide 1.18, with some 
expanded measurements which utilized already installed strain gauges. 
These additional measurements were used to correlate test results between 
Units 1 and 2. 

The verification of the containment design was made by comparing the 
measured displacements and strains with the computed values. The 
applicants have shown in the subject report that the measured displace­
ments and strains were within the acceptable range of their corresponding 
computed values. The crack pattern and widths were shown to be in general 
agreement with the computed values. Some cracks exceeded the acceptable 
width limit. This problem was investigated by the applicants to determine, 
whether these larger cracks might affect the structural integrity of the 
containment. It was determined that these cracks were shallow surface 
cracks which were not induced by excessive rebar strains. 

Based on ,the review of the information contained in the subject report, 
we conclude that the applicants have adequately demonstrated that the 
concrete containment is capable of withstanding the postulated pressure 
loads with no adverse effects to its functional integrity and the subject test 
is judged acceptable. 

Contention 10 
, The NRC has failed to require the licensee to consider, ,evaluate, and 

analyze the possible effects of a Class 9 accident for the Salem Nuclear 
Generating Station. 

The term "Class 9 accident" derives from the Commission's December 
1971, proposed rulemaking on "Consideration of Accidents in Implementa­
tion of the National Environmental Policy Act of 1969," 36 FR (1971).,The 
proposed rulemaking would have added an Annex to Appendix D of 10 
CFR Part 50, set forth the manner in whiJh various categories of accidents 
should be taken into account in the envrionmental review. In the proposed 
Annex, the Commission divided into classes a theoretical spectrum of 
accidents ranging in severity from "trivial" (Class I) to "very serious" 
(Class 9). Each class of accidents, except Classes 1 and 9, is required to be 
analyzed in environmental reports and statements. According to the 
proposed Annex, Class 1 accidents need not ~e considered because of their 
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trivial consequences. Accidents within Classes 2 through 8 "found to have 
significant adverse environmental effects shall be evaluated as to probabili­
ty, or frequency of occurrence, to permit estimates to be made of 
environmental risk or cost arising from accidents of the given class" 36 FR 
22852 (1971). With regard to "Class 9" accidents, the proposed Annex 
states: 

"The occurrences in Class 9 involve sequences of.postulated successive 
failure more severe than those postulated for the design, basis for 
protective'systems and engineered safety features. Their consequences 
could be severe. However, the probability of their occurrence is so 
small that their environmental risk is extremely low. Defense in depth 
(multiple physical barriers), quality assurance for design, manufacture, 
and operation, continued surveillance and testing, and conservative 
design are all applied to provide and maintain the required high degree 
of assurance that potential accidents in this class are, and will remain, 
sufficiently remote in probability that the environmental risk is 
extremely low." 36 FR 2286 (1971). 

Accordingly, the Annex does not require discussion of Class 9 accidents in 
environmental reports and statements. 

Although the Annex has never been formally adopted by the Commis­
sion, the Commission noted upon publication that the Annex would be 
useful as 'interim guidance" until the Commission took further action on 
the Annex. 36, FR 22851 (1971). Upon promulgation of 10 CFR Part 51 in 
1974, the Commission stated that the adoption of Part 51 did not affect the 
proposed Annex, which was "still under consideration by the Commission." 
39 FR 26279 (1974). Reliance on the Annex has been upheld by decisions of 
the Commission's adjudicatory panels and by Federal Courts. See OJJshore 
Power Systems (Floating Nuclear Power Plants), CLI-79-9, 10 NRC 257, 
259 n. 6 (1979), and cases cited therein,· Pennsylvania Power and Light 
Company (Susquehanna Steam Electric Station Unit!': 1 and 2), LBP-79-29, 
10 NRC 586, 590 (1979). 
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The Colemans now request the Director of NRR to reverse the 
Commission's existing policy and to require the Public Service Electric and 
Gas Company, to consider the possible effects of a Class 9 accident for the 
Salem Unit 2 facility.19 I do not find such a course of action appropriate in 
light of the Commission's expressed intention in its recent decision in 
Offshore Power Systems, supra. Although the Commission ruled. that 
consideration of Class 9 accidents was proper in the environmental review 
of floating nuclear power plants, the Commission did not alter the status of 
the proposed Annex as the Comission's "interim guidance" pending 
completion of the rulemaking on the proposed Annex. Moreover, the 
Commission expressed its intent "to complete the rulemaking begun by the 
Annex and to re-examine Commission policy in this area." [d, at 603, 
supra. The Commission cautioned, however, that it was not "expressing any 
views on the question of environmental consideration of Oass 9 accidents 
at land-based reactors," specifically noting that "[s]uch a generic action is 
more properly and effectively done through rulemaking proceedings in 
which all interested persons may participate." [d 20 In the meantime, the 
Commission requested Offshore Power Systems that the staff: 

"I. Provide us with its recommendations on how the interim 
guidance of the Annex might be modified, on an interim basis and until 
the rulemaking on this subject is completed, to reflect development 
since 1971 and to accord more fully with ciUTent staff policy in this 
~a;~ . 

2. In the interim, pending completion of the rulemaking on this 
subject, bring to our attention any individual cases in which it believes . 
the environmental consequences of Class 9 accidents .should be 
considered." 10 NRC at 262-63. 

''The staff has previously indicated in a Director's Decision under 10 CFR 2.206 that the fact 
that the Three Mile Island accident occurred will not itself cause the staff to institute a 
proceeding to consider generally the environmental effects of Oass 9 accidents at a facility. 
Public Service Company of Indiana (Marble Hill Nuclear Generating Station Units I and 2) •. 
00-79-21, 10 NRC 717 (Docket Nos. 50-546 and 50-547; November 27, 1979). Although at 
least two Licensing Board panels have ac1cnowledged. consistent with the proposed Annex, the 
admissibility of "Oass 9 contentions" involving a specific accident sequence based on the 
Three Mile Island accident, these same Boards have recognized that general consideration of 
the consequences of Oass 9 accidents at land-based reactors would be inconsistent with 
Commission policy. Metropolitan Edison Company (Three Mile Island Nuclear Station Unit I). 
First Special Prehearing Conference Order (Restart Proceeding). (Docket No. 50-289. 
December 18. 1979; Pennsylvania Power and light Company, supra, 10 NRC at 591. 
lO'J'he Commission· reaffirmed this view in its recent decision Public Service Company of 
Oklahoma (Black Fox Station Units I and 2). eLI-80 (Docket Nos. 50-556 and 50-557. March 
21.1980). 
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The Commission has under consideration a proposed revised policy and 
pending consideration and guidance by the Commission on the proposed 
policy, the staff plans to withhold completion of any unissued Environmen­
tal Impact Statements on cases under current review. 

We believe that the course of developing a revised general NRC policy 
on reviewing the risks of nuclear accidents, taking into accou~t the 
suggestions in the Lewis Committee Report and the lessons learned from 
the accident at Three Mile Island, will in the long run result in sounder 
reviews than if we attempted to supplement reviews for individual plants 
before the general policy was de'termined. The Commission itself has said, 
"[W]e did not believe that the NRC's generic policy on consideration of 
Class 9 accidents would properly be developed ruling on a case-by-case 
basis. Such piecemeal consideration is not appropriate to such an important 
policy area, and we decline to adopt such an approach now." Public Service 
Company o/Oklahoma (Black Fox Station Units 1 and 2), CLI-80-8, Docket 
Nos. 50-556 and 50-557, (March 21, 1980)., 

The staff is mindful, however, that the Commission also requested the 
staff to bring to the Commission's attention "any individual cases in which 
it believes the environmental consequences of Class 9 accidents should be 
considered." Off Shore Power Systems, supra 10 NRC at 263. See also Public 
Service Company 0/ Oklahoma supra at 3 and n.3. The staff has reviewed 
information concerning the Salem facility to determine whether "special 
"circumstances" exist which might warrant a detailed Gass 9 accident 
evaluatioJl.2J The results of the stairs review follow: 

liThe staffs review is similar to one undertaken in a recent decision under 10 CFR 2.206, in 
which the staff reviewed infonnation concerning the Seabrook Station in light of the special 
circumstances identified in the staff's brief to the Commission (dated January 12, 1979) in 
Offshore Power Systems, Public Service Company of New Hampshire (Seabrook Station, Units 1 
and 2), DD-8().6, Docket Nos. S0443 and S().444, at 379-381 (February II, 1980). In the brief 
submitted in Offshore Power Systems the stafTlisted three special circumstances: 

"To date, only three types of special circumstances have been identified that would 
trigger a detailed Class 9 accident evaluation: a high population density for the 
proposed site (above the trip points in the Standard Review Plan and Regulatory 
Guide), a novel reactor design (a type of power reactor other than a light water 
power reactor), or a combination of a unique design and a unique string mode (a 
floating nuclear plant." Brief at 47. 

See also Standard Review Plan for the Review of Safety AnalysiS Reports for Nuclear Power 
Plants· LWR Edition, NUREG·7S·087 (September 1975): General Site Suitability Criteria 
for Nue/ear Power Stations, Regulatory Guide 4.7 (November 1975). In Public Service 
Company of Oklahoma, supra, at 3, the Commission noted in addition to these three 
criteria that proximity of a plant to a "man·made or natural hazard" might also represent 
"the type of exceptional case that might warrant additional consideration." 
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As noted in Section 1.2 of the Safety Evaluation Report,22 the nuclear 
steam supply system for each Salem unit will consist of a pressurized water 
reactor using a four-loop reactor coolant system. The Salem facility is' a 
typical light water reactor facility similar to several other reactor designs of 
the Westinghouse Electric Corporation licensed for construction and 
operations, and therefore is not a novel reactor design. 

In Offshore Power Systems, the unique design and unique siting mode 
consisted of a nuclear power plant mounted on a floating barge. There 
would be no soil structure to retard the release and dispersal of activity 
beneath the plant following a core melt accident as would be the case for 
land based plants. !he staff concluded that the most likely populaton 
exposure from the liquid pathway for a floating nuclear plant is significant­
ly greater than for a land based plant because of the inability to interdict 
releases in the vicinity of the floating nuclear plant. 

The Salem Nuclear Generating Station is located on Artificial Island, a 
man-made peninsula in the Delaware River estuary in Salem County, New 
Jersey. This estuary is the nearest surface water body which could be 
affected by liquid release from a Class 9 accident. 

The most likely groundwater path to the estuary would be through a 
permeable sand layer approximately 30 feet below the surface. Ground­
water velocity is conservatively estimated to be about 3 fee~ per day. 

The time for contaminated liquids, generated by a postulated core-melt 
accident, to travel the groundwater pathway (approximately 780 feet) to the 
estuary would be in excess of 8 months. Due to this slow rate of 
groundwater movement, the staff concludes, that there are no unusual 
features or special circumstances with regard to the groundwater contami­
nation interdiction, characteristics of this site that would distinguish it from 
other land based light water reactor sites to the extent that, under the 
present Commission policy, would warrant consideration of environmental 
consequences of Class 9 accidents. 

However, the Task Action Plans contained in Draft NUREG-0660 (TMI 
Lessons Learned) as proposed to the Commission, identify Task Action 
Plan 111.0.2.3, liquid pathway interdiction (an in-depth study of one of the 
special factors of Class 9 events). Assuming approval of this plan, Salem 
and all other plants would be analyzed as part of Task Action Plan 
III.D.2.3. If that should result in the liquid pathway being identified as a 
unique consideration at Salem, and the Commission's interim policy on 
Class 9 accident consideration has not yet clarified the situation' in this 
regard, methods of interdiction and mitigation will be identified. Based 

ll"Safety Evaluation of the Salem Nuclear Generating Station Units 1 and 2, Docket Nos. SO-
272 and 50-311," U.S. Atomic Energy Commission, Directorate of Licensing. October 11, 
1974. 
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upon the Liquid Pathway Study and preliminary discussions with Argonne 
National Laboratory on liquid pathway mitigation methods, it is possible to 
interdict within the time period indentified above and reduce or prevent the 
migration of contaminated groundwater to the river. 

Several methods of mitigation, including pumping and construction of 
slurry walls to prevent migration are available. However, site specific 
techniques if required, will be identified as a part of the Liquid Pathway 
Interdiction review. 

On the question of proximity to man-made or natural hazards, the Staff 
concluded, in Section 2.2 of Supplement 1 to the Safety Evaluation Report, 
on the basis of its analysis of site characteristics, that the site was 
acceptable, relative to seismology, geology and foundations.23 The Staff 
also concluded that the probability of damage to safety-related portions of 
the nuclear power plants on Artificial Island due to accidents occurring to 
waterbom commerce involving hazardous cargoes on the Delaware River 
was sufficiently low that these accidents need not be the bases for the 
design of the Salem facility.24 In a recent decision which considered the 
issue of hazards due to water traffic on the Delaware River for the Hope 
Creek facilities, which are also' located on Artificial Island, the Appeal 
Board concluded that there need not be any modification to the design of 
those facilities to accommodate possible hazards.23 Moreover, conditions 
were included in the construction' permits for the Hope Creek facilities 
which require reports to the Commission periodically of any changes in 
actual or projected traffic on the Delaware River.26 These reporting 
requirements will provide information directly relevant to Salem Unit 2 and 
will keep the Commission informed of any changes that might affect the 
above conclusions. . 

With regard to the high population special circumstance, the stairs brief 
in Offshore Power Systems noted that the "special attention" called for by 
the Standard Review Plan and Regulatory Guide 4.7,27 in the case of sites 

lJSupplement I, Safety Evaluation Report, Salem Nuclear Generating Station, Docket No. So. 
311, June 28,1976, Section 2.5. See also the response to Contention 9 herein. 
14Supplement I, Safety Evaluation Report, Salem Nuclear Generating Station Docket No. so. 
311, June 28,1976, Section 2.2. 
l'Public Service Electric and Gas Company, et a!. (Hope Creek Generating Station, Units I and 
2), ALAB-SI8, 9 NRC 14,37 (1979). 
16Id. at 39-40. 
17Section c.3 of Regulatory Guide states: 

"If the population density, including weighted transient population, projected at the time 
of initial operation of a nuclear power station exceeds 500 persons per square mile 
averaged over any radial distance out to 30 miles (cumulative population at a distance 
divided by the area at that distance), or the projected population density over the lifetime 
of the facility exceeds 1,000 persons per square miles averaged over any radial distance 

. out to 30 miles, special attention should be given to the consideration of alternative sites 
with lower population densities." 
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exceeding the population level "trip points" entails a consideration of 
comparative population exposures for Class 9 accidents at the proposed site 
and alternative sites. The "trip points" apply to proposed new sites at the 
construction permit stage and were not evaluated nor proposed for plants 
beyond the construction permit stage. The consideration of population 
exposures for Class 9 accidents has been utilized by the staff in assessing the 
relative differences between a proposed site and candidate alternative sites. 
The consideration of population exposure for Class 9 accidents is not used 
as an absolute site-specific criterion for evaluating the suitability of a 
proposed site and sites are not necessarily found unsuitable if they exceed 
the population density guidelines given in the Standard Review Plan and 
Regulatory Guide 4.7. As indicated by the staff criteria in Regulatory 
Guide 4.7 and described in the Pilgrim final environmental statement,28 a 
site that exceeds the population density guidelines can nevertheless be 
selected and approved if, on balance, it offers advantages compared with 
available alternative sites when all of the environmental, safety, and 
economic aspects of the proposed site and the alternative sites are 
considered. 

It is current staff practice to assess the relative differences in population 
exposures from a Class 9 accident at a proposed new site and the alternative 
sites, using population distribution and population density as a surrogate 
for accident consequences. The consequences of radiological accidents, 
from minor or trivial releases up to and including severe events, is directly 
related to the number of people surrounding a particular site and to the 
distance of the population from the reactor location. The staff recognizes 
that the population distribution of a site is a relatively crude measure of the 
risk associated with the accidental releases of radioactivity. The risk from 
any accidental releases would depend not. only upon the population 
distribution of a site but also upon many other factors that would enter into 
the determination of the actual consequences of the accident. However, 
insight gained in the evaluation of the relative consequences of accidents in 
the Perryman alternative site study (SECY-78-137, Enclosure D) led the 
staff to conclude that (1) the relative differences in the population 
distribution between sites is"a reasonable measure of the relative magnitude 
of potential consequences, (2) relatively large differences in the population 
densities between two sites are required to exist before significant 
differences in accident risks would be expected to be discernible, and (3) the 
risk is not uniform for all members of the population regardless of distance 
from the site but is higher for those persons relatively close to the site and 

lI"Final Supplement to the Final Environmental Statement related to construction of Pilgrim 
Nuclear Power Station Unit No.2," (NUREG-S49) May 1979. 
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, generally decreases with distance away from the site. 
The 1970 population density in the vicinity of the Salem site was less 

than 100 persons per square mile within 10 miles, and was about 320 
persons per square mile at 30 miles. Population projections for the year 
2000 indicate that the population density is expected to increase to about 
130 persons per square mile within 10 miles, and to a value of about 450 
persons per square mile at 30 miles. Based on these data, it is clear that the 
population density in the vicinity of the Salem site does not exceed the 
population level "trip points" of Regulatory Guide 4.7, and' that the 
population density cannot, therefore, be considered to be a special 
circumstance that would trigger a detailed Class 9 accident evaluation. 

CONCLUSION 

Based on the foregoing analysis of the Contentions, I have determined 
'that each has been adequately resolved. Consequently, the Colemans' 
request for a stay of the issuance of the operating license for Salem Nuclear 
Generating Station Unit 2, is denied. 

A copy of this decision will be placed in the Commission's Public 
Document Room at 1717 H Street, N.W., Washington, D.C. 20555 and in 
the local Public Document Rooms for the Salem Unit 2 facility located at 
Salem Free Public Library, 112 West Broadway, Salem, New Jersey 08079. 
A copy of this decision will also be filed with the Secretary for review by the 
Commission in accordance with 10 CFR 2.206(c). of the regulations of the 
Commission. 

As provided in 10 CFR 2.2068(c), this decision will constitute the final 
action of the Commission twenty (20) days after the date of issuance, unless 
the Commission on its own motion institutes the review of this decision 
within that time. 

Dated at Bethesda, Maryland 
this 16th day of Ap~l 1980. 

FOR THE NUCLEAR 
REGULATORY COMMISSION 

Harold R. Denton, Director 
Office of Nuclear Reactor 
Regulation , 
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Cite as 11 NRC 620 (1980) DD·80·18 

UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

OFFICE OF NUCLEAR REACTOR REGULATION 

Harold R. Denton, Director 

In the Matter of 

PUBLIC SERVICE ELECTRIC 
AND GAS COMPANY, et al. 

(Salem Nuclear Generating 
Station Units 1 and 2, Hope 
Creek Generating Station, 
Units 1 and 2) 

Docket No. 50-272 
50-311 
50·354 
50-355 

April 18,1980 

The Director of Nuclear Reactor Regulation denies a petition filed under 
10 CFR 2.206 of the Commission's regulations requesting the Director to 
suspend or revoke the operating license for Salem Nuclear Generating. 
Station, Unit 1 and 2, and Hope Creek Generating Station, Units 1 and 2, 
and to stay issuance of the operating license for Salem Unit 2 because of an 
alleged failure to fulfill Commission responsibilities under the Endangered 
Species Act of 1973, as amended. . 

DIRECTOR'S DECISION UNDER 10 CFR 2.206 

By petitions dated October 18, 1979, Mr. and Mrs. Alfred Coleman, 
requested, pursuant to 10 CFR 2.206 of the Commission's regulations, that 
a show cause order be issued to Public Service Electric and Gas Company, 
et af. (hereinafter the "licensee") to suspend or revoke the operating license 
for Salem Nuclear Gene~ating Station, Unit I and the construct~on permits 
for Salem Unit 2 and Hope Creek Generating Station, Units 1 and 2, and 
stay issuance of the operating license for Salem Unit 2. Notice of receipt of 
the Colemans' petition was published in the Federal Register, 44 FR 67253 
(November 23,1979) . 

• 
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The basis for Colemans' request is the assertion that previous findings 
made by the NRC in the Final Environmental Impact Statements for 
Salem, Units 1 and 2 ·and Hope Creek, Units 1 and 2' do not fulfill the 
Commission's responsibilities under the Endangered Species Act of 1973, as 
amended.1 Specifically, they allege that the fact that two specimens of 
Acipenser breviroslrum LeSueur, the shortnose sturgeon, an endangered 
species designated under 16 U.S.C. 1533, were found by the Licensee on the 
intake trash bars and screens of Salem Unit 1, constitutes a "taking" in 
violation of the Endangered Species Act. The Colemans contend that the 
"shortnose sturgeon is being impinged or is highly susceptible to impinge­
ment on the Circulating Water System (CWS) traveling screens and the 
Service Water System (SWS) traveling screens at the Artificial Island site." 
Petitions at 5. Because the NRC has not taken any specific action, such as 
requiring protective measures to be implemented, the NRC has not taken 
adequate measures "to protect, guarantee and insure that no adverse action 
shall jeopardize the continued existence of any endangered, threatened or 
of special concern species." Petitions at 5. 

For the reasons set forth below, the requests of the Colemans are denied. 

I 

Section 7(a) of the Endangered Species Act provides that: 

All other Federal agencies shall, in consultation with and with the assistance of 
the Secretary, utilize their authorities in furtherance of the purposes of this chapter 
by carrying out programs for the conservation of endangered species and 
threatened species listed pursuant to section 1533 of this title. Each Federal 
agency shall, in consultation with, and with the assistance of the Secretary, insure 
that any action authorized, funded or carried out by such agency .•. is not likely 
to jeopardize the continued existence of any endangered speCIes or threatened 
species or result in the destruction or adverse modification of habitat of such 
species which.is determined by the Secretary, after consultation as appropriate 
with affected States to be critical, unless such agency has been granted an 
exemption for such action by the Committee pursuant to subsection (h) of this 
section, 16 U.S.c. 1536. 

Following receipt of the Colemans' petitions, the Commission staff began 
informal discussions with the National Marine Fisheries Service, National 
Oceanic and Atmospheric Administration (hereinafter NMFS) on the effects of 
operation of Salem Unit I and the construction and operation of Salem 2 and 

. Hope Creek Units land 2 on the endangered species; the shortnose sturgeon.l 

IFinal Environmental Impact Statement for Salem Nuclear Generating Station, Unit No. 1 
and No: 2, Docket No. 50-272 and 50-311, April, 1973. Final Environmental Impact 
Statement, Hope Creek Nuclear Generating Station, Unit No.1 and No. 2, Docket No. 50-354 
and 50-355, February 1914. 
216 U.S.c. 1531 et seq. (1919), amended P. L. 96-159, 93 Stat. 1225 (December 26,1919). 
lBecause the shortnose sturgeon is considered to be an anadromous 'fish, protection of the 
species is under the jurisdiction of the National Marine Fisheries Service. 
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Two specimens of short nose sturgeon had been found at the Salem Unit I facility. 
On January 12, 1978, one specimen, already dead, was collected from the trash 
bars at the Salem Unit I intake structure. On June 26, 1978, a second specimen 
was recovered from the screen wash water at the plant. It was in poor 
physiological condition and subsequently died despite attempts to resuscitate it in 
a flowing ambient water bath. ' 

On October 3], ]979, the NRC requested formal consultation. with 
NMFS to determine "whether construction and operation of Salem 2 and 
Hope Creek ] and 2 and long-term continued operation of Salem 1 and 
their associated intake structures would jeopordize the continued existence 
of this endangered species or result in the destruction or modification' of 
any critical habitat of this species." See Enclosure 1. 

NMFS, on December 7, 1979, rendered a Threshold Examination and 
Biological Opinion for Salem 1, concluding that continuation of the existing 
water intak,e activities at Salem Unit I was not likely to jeopardize the 
continued existence of the shortnose sturgeon, nor to destroy or adversely 
affect habitat that may be critical to the shortnose sturgeon. 

Based on this finding by the National Marine Fisheries Service, the 
Director of Nuclear Reactor,Regulation concluded that there would b,e no 
adverse effect on the continued existence of the shortnose sturgeon in the 
Delaware River due to long-term operation of Salem Unit 1. Consequently, 
that part of the Colemans' petitions which requested the suspension or 
revocation of the Salem Unit I operating license was denied in a Director's 
Decision issued February 7, 1980 (45 FR 9842, February 13,1980). 

In its Threshold Examination and Biological Opinion, however, NMFS 
indicated that insufficient information existed to make a determination for 
Salem 2 and Hope Creek 1 and 2. Therefore, the NRC staff prepared a 
biological assessment of the impact due to construction and operation of 
Hope Creek I and 2, the continued operation bf Salem Unit I and the 
future operation or Salem Unit 2 on the shortnose sturgeon.'5 A copy is 
attached and hereby incorporated by reference. (See Enclosure 2). 

The biological assessment includes a description of the Artificial Island 
site and the intake and discharge systems for each of the four units existing 
or under construction at the site. The life history of the shortnose sturgeon 
is examined, including its spawning and early life history, its migratory 
movements, its food habits, its hardiness and susceptibility to capture. The 
history of the shortnose .sturgeon in the Delaware River Estuary is also 
presented. Finally, potential impacts from construction and operation, el 

416 U.S.C. 1536(a) and (b). 
'Assessment of the Impacts of the Sa/em and Hope Creek Stations 011 Short1lose Sturgeon, 
ACipenser brevirostrum LeSueur. Masnik, M.T. and Wilson, I.H. (Office of Nuclear Reactor 
Regulation. U.S. Nuclear Regulatory Commission. Washington. D.C.) March 5, 1980. 
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seq., entrainment, impingement, acute thermal_ effects, chronic thermal 
effects, biocides, plume entrainment effects, gas bubble disease and 
coldshock are examined. Based on this extensive evaluation, the NRC staff 
has concluded that the continued operation of Salem Unit 1, the future 
operation of Salem Unit 2 and the construction and operation of Hope 
Creek Units 1 and 2 will not jeopardize the continued existence of the 
shortnose sturgeon. 

II 

By letter dated March 14, 1980, the NRC staff submitted its biological 
assessment to NMFS, setting forth its conclusions and stating that it 
believed that the information contained therein now provided an adequate 
basis for NMFS to resolve any concerns for adverse impact on shortnose 
sturgeon from the Salem and Hope Creek Stations.6 (See Enclosure 3). 

On April 15, 1980, the NMFS issued a biological opinion on the NRC 
biological assessment. The NMFS opinion concludes that the operation of 
Salem Nuclear Station, Unit I and the construction and operation of Salem 
Unit 2 and Hope Creek Nuclear Station Units 1 and 2 as described in the 
NRC assessment are not likely to jeopardize the continued existence of the 
shortn9se sturgeon in the Delaware River, nor are they likely to destroy or 
adversely affect habitat that may be critical to the shortnose sturgeon in the 
Delaware River. NMFS Opinion at 5 - 6. A copy is attached and hereby 
incorporated by reference. (See Enclosure 4). 

On the basis of the information set forth in the NRC StaWs Biological 
Assessment of the shortnose sturgeon and the conclusions stated by the 
National Marine Fisheries Service, I have determined that the continuec! 
operation of Salem Unit 1, tpe future operation of Salem Unit 2 and the 
construction and operation of Hope Creek Units 1 and 2 are not likely to 
jeopardize the continued existence of Acipenser brevirostrum LeSueur, the 
shortnose sturgeon, a federally recognized endangered species.7 Conse­
quently, the Colemans' requests are denied. 

A copy of this decision will be placed in the Commission's Public 
Document Room at 1717 H Street, N.W., Washington, D.C. 20555 and the 
local public document room for the Salem Nuclear Generating Station, 

'By letter dated March 14, 1980, copies of the Staff's Biological Assessment were also provided 
to Mr. and Mrs. Coleman. 
7Whether or not the incidental impingement of the two shortnose sturgeons at the Salem Unit 
1 facility constituted a violation of the Endangered Species Act is a question which lies outside 
the purview of the agency. See 16 U.S.C. IS4O(a) - (e) (1979). The NRC's obligation under the 
Act is to insure. in consultation with. and with the assistance of the Secretary that action 
authorized by NRC is not likely to jeopardize the continued existence of an endangered 
species. That has been done in this case. 
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Jersey 08079. A copy of this decision will also be filed with the Secretary of 
the Commission for its review in accordance with 10 CFR 2.206(c) of the 
Commission's regulations. 

As provided in 10 CFR 2.206(c) of the Commission's regulations, this 
decision will constitute the final action of the Commission 20 days after the 
date of issuance, unless the Commission on its own motion institutes the 
review of this decision within that time. 

Dated at Bethesda, Maryland 
this 18th day of April 1980. 

FOR THE NUCLEAR 
REGULATORY COMMISSION 

Harold R. Denton, Director 
Office of Nuclear Reactor 
Regulation 
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Cite as 11 NRC 625 (1980) 

UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

OFFICE OF NUCLEAR REACTOR REGULATION 

. Harold R. Denton, Director 

DD-80-19 

In the Matter of Docket No. 50-311 
50-272 

PUBLIC SERVICE ELECTRIC 
AND GAS COMPANY, et at. 

(Salem Nuclear Generating 
Station, Units 1 and 2) 

April 29, 1980 

The Director of Nuclear Reactor Regulation denies a petition under 10 
CFR 2.206 which r~quested a (1) stay of issuance of the operating license 
for Salem Unit 2 pending conclusion of a hearing on a license amendment 
for S~lem Unit 1, and (2) a stay of issuance of the Unit 2 operating license 
and Unit 1 license amendment until an ehvironmental impact statement on 
storage of spent fuel is completed. 

RULES OF PRACTICE: SHOW CAUSE PROCEEDING 

If a petitioner is also an intervenor in a proceeding concerning the same 
issues as are raised in a 10 CFR 2.206 petition, those issues are properly 
resolved in the proceeding and not under 10 CFR 2.206. 

RULES OF PRACTICE: SHOW CAUSE PROCEEDING 

A petition under IO CFR 2.206 should identify new information which 
would suggest a major change in facts to warrant further consideration of 
an issue. 

DIRECTOR'S DECISION UNDER 10 CFR 2.206 
. 

. . By petition dated March 25, 1980, Samuel E. Donelson, as Mayor of 
Lower AlJoways Creek Township, New Jersey, requested the Director of 
the Nuclear Reactor Regulation to: 1) stay issuance of the operating 
license for Salem, Unit 2 until conclusion ofa hearing currently being 
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Units I and 2 and Hope Creek Nuclear Generating Station, Units I and 2, 
located at the Salem Free Public Library, 112 West Broadway, Salem, New 
conducted on a license amendment for Salem, Unit I ,~d .permit expansion 
of the spent fuel pool storage capacity; 2) stay issuance' of the operating 
license for Unit 2 and the license amendment for Unit I until an 
environmental impact statement on storage of spent fuel at Salem Units I 
and 2 is completed or until a generic environmental impact statement on 
the national policy of the temporary or permanent storage of spent fuel at 
nuclear facilities is completed. Mr. Donelson's petition has been treated as 
a request for action under IO CFR 2.206 of the Commission's regulations. 
For the reasons set forth below, I have determined Mr. Donelson's petition 
should be denied. 

I 

As the basis for his request that environmental impact statements be 
prepared, Mr. Donelson asserts that the enlargement of the spent fuel pool 
at Salem I and the potential long term de facto storage of spent fuel at 
Salem I and 2 have not received the environmental analysis, i.e., 
consideration in an environmental impact statement, which he feels is 
required under the National Environmental Policy Appraisal (EIA) on 
January 15, 1979. An appraisal was prepared for the proposed licensing 
action of amending the Operating License No. DPR-70 for Salem Unit I to 
modify the storage capacity of its spent fuel pool. However, recognizing 
that the Licensee had indicated it also intended to make identical 
modifications to Salem 2, and in view of the fact that the Final 
Environmental Statement (FES) for the Salem Station addressed both 
facilities, the Commission Staff (Statl) addressed the cumulative environ­
mental impacts of the expansion of both spent fuel pools in the EIA. The 
Staff concluded that proposed modifications would not significantly affect 
the quality of the human environment and that there would be no 
significant environmental impact attributable to the modifications other 
than those which had already been predicted and described in the Staffs 
FES for the facility.· 

I"Environmental Impact Appraisal by the Office of Nuclear Reactor Regulation Relating to 
the Modification of the Spent Fuel Pools; Facility Operating License No. DPR-70 
Construction Permit No, CPR-53 Public Service Electric and Gas Company; Salem Nuclear 
Generating Stations Unit I Docket No. 5()'272" at 27. 

626 
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In August 1979, the Staff issued its generic EIS on spent fuel storage.2 

On the basis of that analysis, the Staff concluded that increasing the 
capabilities of individual spent fuel storage pools was environmentally 
acceptable.3 

It is clear the Staff has addressed, both generically and for the Salem 
. facility specifically, the environmental effects of expansion of the spent fuel 
pool. Mr. Donelson has not provided any information which would suggest 
a major change in facts which would warrant any further consideration of 
this issue." 

II 

To the extent that Mr. Donelson's -concern about "the potential long 
term de facto storage of spent fuel at Salem Unit 1 and 2," represents a 
concern about the ultimate disposal of the spent fuel, that concern is 
currently being addressed in the Commission's Rulemaking Proceeding on 
the Storage and Disposal of Nuclear Waste. See 44 FR 61372 (October 25, 
1979). The purpose of that proceeding is to: 

(1) reassess [the Commission's] confidence that safe off-site disposal of radioactive 
waste from licensed facilities will be available; (2) determine when any such 
disposal or off-site storage will be available; (3) if disposal or off-site storage win 
not be available until after the expiration of the license of certain nuclear facilities, 
determine whether the wastes generated by those facilities can be safely stored off­
site until such disposal is available. 

The Commission, in its Notice of Proposed Rulemaking, also noted that 
licensing practices need not be altered during this proceeding nor should 
the issues being considered in the rulemaking be addressed in individual 
licensing proceedings. All licensing proceedings currently underway, 
however, would be subject to whatever final determination is reached.' 
While the Commission's limitation on consideration of these issues is 
addressed only to licensing proceedings, I can perceive no reason why a 
different course should be followed in consideration of a request for action 

2Final Generic Environmental Impact Statement on Handling and Storage of Spent Light 
Water Power Reactor Fuel, NUREG'()S75, Office ofNuc1ear Material Safety and Safeguards, -
U.S. Nuclear Regulatory Commission, August 1979. -
3NUREG'()S7S, Vol. I, supra, at 8-1 to 8-3. 
4Director's Decision Under 2.206 in Public Service Company of Indiana, et aL (Marble Hill 
Nuclear Generating Station Units 1 and 2,00-79-21, 10 NRC 717, 719 (1979). 
'44 FR 61372, 61373. 
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under to CFR 2.206. Whatever rule is promulgated following the 
conclusion of the generic rulemaking proceeding will apply to all nuclear 
reactor facilities, including Salem 2.6 

III 

Mr. Donelson also asserts that in view of the fact that a licensing board 
is currently conducting a hearing on the proposed expansion of the spent 
fuel pool at Salem Unit 1, which involves consideration of various questions 
of safety and health, it would be "arbitrary, capricious and unreasonable to 
issue the operating license for Salem Unit 2 which would permit the same 
enlarged spent fuel poo1...prior to the conclusion of the bearing on Salem 
Unit.l." Petition at 2. 

The Commission Staff prepared a safety evaluation on the modifications 
proprosed for the spent fuel pool at Salem Unit I.' On the basis of that 
evaluation, the Staff concluded that there was reasonable assurance that the 
health and safety of the public will not be .endangered by operation with an 
expanded spent fuel pool and that such activity can be conducted in 
compliance with the Commission's regulations.8 That analysis is setforth in 
Section 9.4 and Appendix D to Supplement No.4 to the Safety Evaluation 
Report for Salem Unit 2.9 

Based on the StaWs review of modifications to the Unit 1 spent fuel pool 
and on the fact that the Unit I and Unit 2 pools are identical, the Staff 
concluded in Section 9.4 of the Safety Evaluation Report for Unit 2 that the 
modifications to the Salem Unit 2 spent pool are acceptable from a health 
and safety and an environmental standpoint. The Licensee has advised, 
however, that it will not need, and presently does not plan, to use the 
modified high density racks for storing spent fuel until the end of the first 
fuel cycle of Unit 2. The NRC Staff will carefully examine the Commis­
sion's ultimate disposition of the ongoing proceedings regarding the re­
racking of the spent fuel pool at Salem, Unit 1. If the Staff determines, on 
the basis of that examination, that further action is appropriate at the Unit 

6Id. 
7Safety Evaluation by the Office of Nuclear Reactor Regulation Relating to the Modification 
of the Spent Fuel Storage Pool; Facility Operating License No. DPR-70, Public Service 
Electric and Gas Company, Salem Nuclear Generating Station, Unit No. I, Docket No. 50-272 
(January IS, 1979). . 
'Safety Evaluation Report, supra, at 3-1, 4-1. 
'NUREG-0517, ~upplement No.4 to the Safety Evaluation Report by the Office of Nuclear 
React?r Regulation, U.S. Nuclear Regulatory Commission. In the Matter of Public Service 
Electric & Gas Co.·(Salem Nuclear Generating Station Unit 2) Docket No. 50-311 April, 
1980. . ' , 
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2 spent fuel pool, it will take such action. 
Consequently, Mr. Donelson's request to stay the issuance of the 

operating license of Salem Unit 2 is denied. 
A copy of this decision will be placed in the Commission's Public 

Document Room at 1717 H Street, N.W., Washington, D.C. 20555 and in 
the local Public Document .Room for the Salem Unit 2 facility located at 
the Salem Free Public Library, 112 West Broadway, Salem, New Jersey 
08079. A copy of this decision will also be filed with the Secretary for review 
by the Commission in accordance with 10 CFR 2.206(c) of the regulations 
of the Commission. As provided in 10 CFR 2.206(c), this decision will 
constitute the final action of the Commission twenty (20) days after the date 
of issuance, unless the Commission on its own motion institutes the review 
of this decision within that time. . 

Dated at Bethesda, Maryland 
this 29th' day of April 1980. 

Harold R. Denton, Director 
Office of Nuclear Reactor 
Regulation 
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Cite as 11 NRC 631 (1980) 

UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

COMMISSIONERS 

John F. Aheame, Chairman 
Victor Glilnsky 

Richard T. Kennedy 
Joseph M. Hendrie 
Peter A. Bradford 

CLI-80-14 

In the MaHer of 

WESTINGHOUSE ELECTRIC 
CORPORATION 

Docket No. 110-00495 
Application No. 1CR~120 

Application No. XCOM-0013 

(Exports to the Philippines) May 6, 1980 

The Commission authorizes the issuance of licenses for the export of a 
nuclear re~ctor and certain components to the Republic of the Philippin"es, 
determining that the applications meet all export licensing criteria set forth 
in the Atomic Energy Act and that issuance of the licenses would not create 
unacceptable health, safety or environmental risks to United States territory 
or the global commons. The Commission also denies requests to stay its 
decision pending judicial review. 

MEMORANDUM AND ORDER 

The Commission has determined that License Applications XR-120 and 
XCOM-OOI3, which cover the export of a reactor and certain components 
to the Rep~blic of the Philippines meet all the applicable export licensing 
criteria set forth in the Atomic Energy Act of.1954, as amended, and would 
not create unacceptable health, safety or environmental risks to U.S. 
territory or the global commons. The Commission therefore directs the 
Assistant Director for Export-Import and International Safeguards, Office 
of International Programs, to issue these licenses to the Westinghouse 
Electric Company. 

The Commission has also denied requests to stay its decision on the 
Philippine license applications. 
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As more fully stated in their separate statements, Chairman Ahearne has 
dissented from the Commission's jurisdictional determinations and has 
abstained from the decision 'on the Philippine applications; Commissioner 
Bradford has dissented on the jurisdictional issues and has voted against 
issuance of the Philippine licenses. 

It is so ORDERED. 

Dated at Washington, D.C. 
this 6th day of May 1980. 

By the Commission 

SAMUEL J. CHILK 
Secretary of the Commission 

OPINION OF COMMISSIONERS KENNEDY AND HENDRIE 

I. Background 
On November 18, 1976, the Westinghouse Electric Corporation flIed 

Application No. XR-120 with the Commission seeking authorization to 
exp'ort a nuclear reactor to the Philippines for use in the Napot Point 
nuclear power project.· On December 12, 1977, the Executive Branch 
recommended that NRC issue the license" 2 Subsequently, on January 25, 
1978, the State Department requested the Commissiondefer action on the 
application until ''we have reviewed the legal and other implications of the 
recent allegations."3 

The Department of State was referring, in part," to allegations that the 
proposed reactor site is unsuitable because of its proximity to volcanic 
formations.' The site is also appr~ximately twelve miles from the Subic Bay 
Naval Base and 40 miles from Clark Air Force Base, two U.S. military 

'Letter from Peter Tamoff, Executive Secretary, U.s. Department of State, to Lee V. Gossick, 
Executive Director for Operations. NRC. ! 
lConsistent with the nuclear export licensing procedures set forth in Executive Order 11902. 
the NRC awaited receipt of Executive Branch views before acting upon this application. This 
procedural requirement is codified in the Nuclear Nonproliferation Act of 1978 (NNPA). 42 
U.S.c. 2155{aXl). After enactment of the NNPA, E.O. 11902 was revoked. 
'Letter from Dixon B. Hoyle. Director of the Office of Export and Import Control. U.s. 
Department .of State. to Michael Guhin. Assistant Director for Export-Import and Interna­
tional Safeguards ofNRes Office of International Programs. 
4'J'here were also allegations pertaining to irregularities in the contracting process used by the 
Philippine Government.' 
'See, e.g., letter from Congressman Clarence Long to Secretary of State Cyrus Vance dated 
January 4. 1978, reproduced in "Foreign Assistance and Related Agencies Appropriations for 
1979, Hearings before a Subcommittee of the Committee on 'Appropriations" - Part I. U.S. 
House of Representatives, 95th Cong., 2nd Scss. (1978) at 68-70. 
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installations. The State Department said it would provide its views to the 
NRC upon completion ofits review. 

In the meantime, construction activities proceeded at the site, using 
materials and equipment not requiring an NRC license. On AugUst 3, 1978, 
while the Executive Branch continued its review of the facility application, 
Westinghouse fIled Application No. XCOM-OOI3, seeking authorization to 
export several components needed to permit continued construction of the 
reactor. This application included some items covered by the facility 
application. On November 3, 1978, the Executive Branch .advised the 
Commission that the component application satisfied all Atomic Energy 
Act licensing requirements and recommended issuance of the license.6 

Consistent with its practice of not acting upon component applications 
until it had received Executive Branch views on the facility license, the 
Commission deferred action on the component application. 

On April 19, 1979, the Commission received a petition for leave to 
intervene and requesting a bearing on application No. XSNM-1471,7 a 
Westinghouse application for the export of special nuclear material to the 
Philippines. The petitioners also requested the Commission to consolidate 
consideration of that application with applications XR-120 and XCOM-
0013. The petition was fIled on behalf of the Center for Development 
Policy, Jesus Nicanor P. Perlas, III, and the Philippine Movement for 
Environmental Protection. Petitioners specifically requested a bearing on 
seven issues: (I) the nature and magnitude of seismic and geological risks 
posed by the reactor site; (2) the adequacy of the reactor's seismic design; 
(3) the environmental impact of the proposed reactor and disposition of its 
spent fuel; (4) dangers to the health and safety of the Philippine citizens 
posed by the reactor; (5) dangers to the health and safety of U.S. citizens 
residing in the Philippines; (6) risks to the effective operation of U.S. 
military installations in the Philippines; and (7) generic safety questions 
posed by nuclear power plants, and by Westinghouse reactors in 
particular.8 

'Letter from Louis V. Nosenzo, Deputy Assistant Secretary of State, to James R. Shea, 
Director ofNRCs Office oflntemationaI Programs. 
'The Commission had published a notice of receipt of this application in the Federal Register 
of March 20, 1979,44 FR 16987. : 
'Petitioners did not raise any issues pertaining to whether the Philippine applications met the 
licensing criteria relating to nuclear proliferation and safeguards set forth in Sections 127 and 
128 of the Atomic Energy Act, 42 U.S.c. 2156 and 2157. 
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On September 28, 1979, the Exe~utive Branch provided its views to the 
Commission on Application No. XR-120, concluding that the application 
met all the licensing requirements set forth in the Atomic Energy Act and 
recommending issuance of the license.9 The Executive Branch, as part of its 
submission, included an environmental assessment of the proposed reactor 
export. to 

In response to the hearing request, on October 19, 1979, the Commission 
ordered further public proceedings on issues raised by the Philippine license 
applications XR-120 and XCOM-OOI311 to assist it in making the statutory 
licensing determinations required by the Atomic Energy Act and to 
advance the public interest.l2 The Commission invited members of the 
public to submit views on six specific generic issues relating to the proper 
scope of the Commission's jurisdiction to examine health, safety and 
environmental questions arising from construction and operation of 
exported nuclear ·facilities, and the appropriate procedural framework for 
considering such issues, if they were found to lie within NRC's authority. 
The Commission decided not to solicit comments at that time on issues 
related to the particular health, safety and environmental aspects of the 
Napot Point facility, and to defer consideration of such issues until the 
Commission ruled on the jurisdictional and procedural questions. 

On January 29, 1980, after reviewing comments received from more than 
twenty individuals, groups, organizations, and agencies, the Coinmission 
met in public session to discuss jurisdictional issues. The Commission 
determined the scope of its jurisdiction (this decision is described in the 
Commission's Memorandum and Order), and decided to solicit additional 
public comments specifically focusing on the Philippine applications. On 
February 8, 1980, the Commission published an order requesting comment 

'Letter from Louis V. Nosenw to James R. Shea. Under section 126a.(1) of the Atomic Energy 
Act, 42 U.S.c. 2155a.(I). the Department of State is responsible for providing the Executive 
Branch's views to the NRC. The Department of State is required to solicit the views of the 
Departments of Co==. Defense. and Energy, and the Arms Control and Disarmament 
Agency before making its submission to the NRC. 
lOOn January 4. 1979. President Carter issued Executive Order 12114 entitled "Environmental 
Effects Abroad of Major Federal Actions." Under the Order the Executive Branch is required 
to prepare an assessment of the environmental effects resulting from an export of a nuclear 
reactor. Section 2-1 of the Order directs the Executive Branch agencies to establish procedures 
implementing this order. Before these procedures had been published in the Federal Register. 
the Executive Branch consistent with the intent of the Order, submitted an assessment of the 
Philippine application to the Commission. The implementing procedures were subsequently 
published in 44 FR 65560 (November 13, 1979) 
1110 CFR 1l0.84(d) provides that the Commission "will not grant a hearing request prior to 
receipt and evaluation of Executive Branch views on the license application." Because the 
Commission had not received Executive Branch views on Application No. XSNM-1471, a 
hearing was not ordered on that application. 
12'Jbis Order was published in the Federal Register, 44 FR 61475 (October 25, 1979). 
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upon (a) the health, safety or environmental effects the proposed exports 
would have upon the global commons or the territory of the United States, 
and (b) the relationship of these effects to the common defense and security 
of the United States.13 The Commission received twelve submissions in 
response to this request. , 

U. The Commission's Jurisdiction Over Health, Safety and 
Environmental Impacts Occuning Abroad 

The Petitioners in this proceeding argue that in making' its export 
licensng determinations on the Philippine application, the Commission 
must consider the health, safety and environmental impacts of the proposed 
reactor export upon (a) Philippine citizens residing near the reactor site; (b) 
the 30,000 American citizens residing near the site; and (c) the effective 
operation of two U.S. military installations' in the Philippines - Oark Air 
Force Base and the Subic Bay Naval Base. 

This is not the fIrst occasion upon which the Commission has been 
requested to review health, safety and environmental effects occurring 
abroad as part of its export licensing process. In the past four years the 
Commission has issued a series of opinions holding that the Commission 
hicks jurisdiction to consider such matters. In Edlow International (Export 
of special nuclear material to India), CLI-76-6, 3 NRC 563 (1976), three 
public interest groups asserted that the Commission was required to 
consider the health and safety risks that would occur in India if the United 
States were to authorize the export of reactor fuel to India for use at the 
Tarapur reactors. The Commission decided not to embark on such a 
review, stating: 

[I]t would be extraordinary, as a matter of intemationallaw, to conclude that we 
had authority to address ourselves to, or attempt to regulate matters so clearly 
domestic to the Indian nation and within the purview of its own regulatory 
responsibilities. 3 NRC at 582. . 

The Commission reaffirmed that fInding in Westinghouse Electric 
Company (export of a reactor to Spain), CLI-76-9, 3 NRC 739 (1976); 
Babcock & Wilcox (export of a reactor to West Germany), CLI-77-18, 5 
NRC 1332 (1977); and Edlow International (,::xport of special nuclear 
material to India), CLI-77-20, 5 NRC 1358 (1977). In Babcock & Wilcox, 
supra, a West German citizens group argued that the Commission was 
required to prepare an environmental impact statement assessing the 
impact of a proposed reactor export on the West German environment 
before acting on the license. In a lengthy opinion, the Commission held that 
the National Environmental Policy Act (NEPA) did not require the 

ITIbis order was published in 4S FR 10099 (February 14, 1980). 
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Commission to prepare an individual environmental impact statement 
assessing the site specific impacts of a particular proposed nuclear export 
on territory within the sovereign jurisdiction of a foreign government. . 

Because the Philippine applications raise foreign health and safety 
questions in a different context than those previously considered, the 
Commission decided to re-examine its foreign health and safety jUrisdiction 
before acting on these applications. . 

In determining the scope of the Commission's jurisdiction, three legal 
questions must be resolved: (I) mayor must the Commission evaluate 
health, safety and enviro~ental effects that would occur in the recipient 
nation and do not affect U.S. interestsl4 or the global commons" in making 
its export licensing determinations; (2). mayor must the Commission 
evaluate the health, safety and environmental effects of exported facilities 
upon U.S. interests abroad in making its export licensing determination; 
and (3) mayor must the Commission evaluate the health, safety, and 
environmental effects of exported facilities upon the global commons in 
making its export licensing determinations. 

l4We are defming "u.s. interests" to include military bases located abroad and large 
communities of American citizens residing on a permanent basis in the recipient nation. The , 
term docs not include impacts on American tourists or speculative foreign policy impacts such 
as harm to U.S. foreign relations with the recipient country that could result from an accident 
!It a U.S. supplied reactor. 
ISWe are defming "global commons" to include areas, such as the high. seas, Antarctica, and 
the portions of the atmosphere that are not within the territorial jurisdiction of a single nation 
state. There is no international consensus on defming precisely where the territorial sea of the 
recipient nation ends and the global commons begins. Some nations' claims assert territory 
extending three miles into the sea; others claim twelve miles; and some claim "what 
international law allows." See Harris, Ozsu and Materlau on International Law (1973), at 303· 
306. In its February 29, 1980 "Response to the Commission's Order of February 8, 1980," the 
Department of State suggest that to the extent that impacts may affect resources over which 
the coastal state exercises recognized jurisdiction (usually fISheries resources within 200 
nautical miles of the coast) such impacts should be treated as impacts in a foreign jurisdiction 
and not on the global commons. The NRC staff in the Philippines cases prepared its analysis 
of radiological impacts on the global commons on the basis of a territorial lea extending 12 
miles. In the absence of a clear international rule on this matter, we will use the twelve mile 
zone used by the NRC staff as a rough approximation of the bounds of the territorial sea figure 
for the purpose of analyzing the proposed Philippine export. 
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A. NRC authority to evaluate Impacts occurring abroad that do not 
bear on U.S. Interests or the global commons 

. 1. Legal Considerations 

Several of the public interest group commentersl6 take the position that 
the Atomic Energy Act, NEPA, NNPA, and E.O. 12114 provide the 
Commis~ion with legal authority to conduct a full-scale health, safety and 
environmental review that would include a consideration of impacts upon 
the citizens of the recipient nation. These commenters primarily rely upon 
Section 103(d) of the Atomic Energy Act, which provides that before the 
Commissio~ may issue a reactor export license, it must determine that 
proposed export is not "inimical to the common defense and security or 
health and safety of the public." 

The NRC staff, the Department of State (speaking on behalf of the 
Departments of Commerce, Defense and Energy, and the Arms Control 
and Disarmament 'Agency) and the nuclear industry commenters took the 
position that the NRC lacked the legal authority to consider health, safety 
and environmental impacts upon the citizens of the recipient nation. 

We have reviewed the arguments and conclude that the Commission 
lacks the legal authority to consider heath, safety and environmental 
impacts upon the citizens of the recipient nation. This conclusion is 
mandated by the traditional rule of domestic U.S. law that federal statutes 
apply only to conduct within, or having effect within, the territory of the 
United States, unless the contrary is clearly indicated in the statute.17 

This rule of domestic U.S. law is linked to the fundamental international 
law concept of "territorial sovereignty" which governs the conduct of 
relations between nation states. The character of territorial sovereignty in 
international law has been described by The Permanent Court of Interna­
tional Justice in the following terms: -. 
... The fIrSt and foremost restriction imposed by international law upon a State is 
that - failing the existence of a permissive rule to the contrary - it may not 
exercise its power in any form in the territory ~f another State.11 

16A detailed description of the views of the participants on the issues raised in the 
Commission's October 19, 1979 order is set forth in Appendix I to SECY 8().20 and will not be 
repeated here. 
l'Restatement (Second) of Foreign Relations Law Section 38 (1972); Steele v. Bulova Watch 
Company, 344 u.s. 280, 285 (1952); Foley BrD3. v. Filardo, ·336 U.S. 281 (1949); American 
Banana Company v. United Fruit Company 213 U.s. 347 (1909). 
lIThe S.S. LotlLf (France v. Turkey [1921], P.C.U .. ser. A. No. 10. 
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· Regulation of economic and industrial activities taking place within a 
nation's territorial boundaries, to protect the health and safety of persons ' 
residing in that nation, is a recognized function of the territorial soverign. 
Therefore. unless a nation agrees - by treaty or other appropriate 
international arrangement - to cede all or part of these functions to 
another nation or some other entity, attempts by a foreign nation to carry 
out such functions generally' would be regarded as an unwarranted 
intrusion into the affairs of the territorial sovereign. 

The courts have not hesitated to apply these principles in the environ­
mental context. In United States v. Mitchell, 553 F.2d 996 (5th eir. 1977), 
the court refused to apply the Marine Mammal Protection Act to an 
American citizen taking dolphins within the territorial waters of a sovereign 
foreign nation. The Court asserted: 

When Congress considers environmental legislation, it presumably recognizes the 
authority of other sovereigns to protect and exploit their own resources. Other 
states may strike balances of interests that differ substantially from those struck 
by Congress. The traditional method of resolving such differences in the 
international community is through negotiation and agreement rather than 
through the imposition of one particular choice by a state imposing its law 
extraterritorially. 553 F.2d at 1002. . 

In the present proceeding, the Government of the Philippines has made 
it clear that a detailed health and safety review of the Napot Point Reactor 
conducted by agencies of the U.S. Government as part of the export 
licensing process, would be regarded as an intrusion into its sovereign 
responsibilities.19 

In our review of the Atomic Energy Act and its 'legislative history 
outlined above, we are unable to fmd any clear statutory evidence that 
Congress expected the Commission to consider health, safety and environ­
mental impacts on the citizens of the recipient nation. 

Until recently. the Section 103(d) requirement that the Commission may 
not issue a reactor export license application if it determines that "issuance 
would be inimical to the common defense. and security or to the health and 
safety of the public" was the sole determination that the Commission was 
required to make before issuing an export license. The legislative history of 
the 1954 At9mic Energy Act provides no additional guidance regarding 
what factors the Commission mayor must take into account in making this 
determination. In particular, Congress never explicitly stated whether the 

''See the November IS, 1979 Statement of View.r flied with the Commission by the National 
Power Corporation (NPC), a corporation solely owned by the Government of the Republic of 
the Philippines. These views were forwarded by the Philippine Ambassador to the United 
States who stated the NPC views were those of Han agency of the Government of the 
Philippines." 
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public health and safety fmding was intended to cover solely impacts on 
U.S. residents or whether it also applied to citizens of the recipient nation, 
or to Americans residing abroad. Prior to enactment of the NNP A, in 
making its inimicality determination, the Commission reviewed responses 
to eight questions which it posed to the Executive Branch on each license 
application. These questions focused primarily on safeguards and nonproli­
feration concerns, but permitted consideration of "other factors." As noted 
above, the Commission in a series of decisions issued in 1976 and 1977 
stated that in making its licensing determinations it would not consider 
health, safety, and environmental effects that would occur in a recipient 
nation as a result of a U.S. nuclear export. 

A primary purpose of the Nuclear Nonproliferation Act of 1978 was to 
give the Commission clear guidance on the criteria to be applied in its 
export licensing determinations. During the legislative development of the 
NNPA, Congress was well informed about the Commission's Ed/ow and 
Babcock & Wilcox decisions regarding foreign health, safety and environ­
mental reviews.20 If Congress disagreed" with the Commission's interpreta­
tion of its foreign health, safety and environmental jurisdiction, the NNPA 
would have been a logical vehicle for addressing the issue21 The fact that 
the NNPA did not explicitly address many of the questions regarding the 

2ITJbe Commission provided copies of these opinions at the time they were issued to the 
Congressional committees with NRC oversight jurisdiction. Also see the statement ofScnator 
Wallop during the Senate floor debate on the NNPA. 124 Cong. Ret. 5.1081 (Daily Ed. 
February 2, 1978). 
21Before enacting this legislation a variety of Congressional committees held numerous 
hearings over a three year period focusing in large part on what criteria should be applied by 
the NRC in making its export licensing determinations. See. e.g., Hearings on the Export 
Reorganization Act of 1975 before the Senate Government Operations Committee, 94th 
Cong., 1st Scss. (April 24, 30, and May I, 1975); Hearings on Nuclear Proliferation: Future 
U.S. Foreign Policy Implications before the Subcommittee on International Security and 
Scientific Affairs of the House Committee on International Relations, 94th Cong., 1st Scss. 
(October 21, 23, 28, 30, November 4 and 5, 1975); Hearings on the Export Reorganization Act 
of 1976 (S. 1439) before the Senate Committee on Government Operations, 94th Cong., 2nd 
Sess. (January 19, 20, 29, 30, and March 9, 1976); Hearings on the Export Reorganization Act 
of 1976 (5. 1439, S. 3770 and H.R. 15273) before the Joint Committee on Atomic Energy, 94th 
Cong., 2d Scss. (June 22, July 28 and August 31, 1976); Hearings on the Nuclear 
Nonproliferation Act of 1977 (S. 897) before the Subcommittee on Energy, Nuclear 
Proliferation and Federal Services of the Senate Committee on Government Affairs, 95th 
Cong .. 1st Scss. (April I, 25, 29, May 6, II, 13, 1977); Hearings and Markup on the Nuclear 
Antiproliferation Act of 1977 (H.R. 8638) before the Subcommittees on International Security 
and Scientific Affairs, and on International Economic Policy and Trade of the House 
Committee on International Relations, 95th Cong., Ist Scss. (April 4, May 19,26, July 27, 29, 
August I and 2, 1977); Hearings on Nuclear Nonproliferation and Export Controls (5. 897 and 
S. 1432) before the Subcommittee on Arms Control, Oceans, and International Environment 
of the Senate Committee on Foreign Relations, 95th Cong., 1st Scss. (May 23, June 8 and 15, 
1977); Hearings on the Nuclear Nonproliferation Policy Act of 1977 (S. 897 and S. 1432) 
before the Subcommittee on Energy Research and Development of the Senate Committee on 
Energy and Natural Resources, 95th Cong., 1st Scss. (June 10, September 13 and 14, 1977). 
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Commission's authority is therefore a strong indication that Congress did 
not believe the Commission had misconstrued the law. 

After conducting this extensive examination of U.S. nonproliferation 
policy, Congress in fact added specific licensing criteria to the Atomic 
Energy Act, but also preserved the requirement that the Commission make 
the inimicality finding set forth in Section I03(d). The House Committee 
report commented upon the retention of this requirement: 

[i]n the absence of unusual circumstances, the committee believes that any 
proposed export meeting the criteria set forth in subsection 127a. and, when it 
becomes effective, subsection 128a.,21 would also satisfy the common defense and 
security standard.21 

This report language indicates that the committee did not contemplate 
that NRC would use the "inimicality" fmding to broaden the licensing 
requirements to include matters far beyond the explicit nonproliferation 
criteria set forth in the act. 24 

The Senate report is more explicit, clearly rejecting any thought that 
non-U.S. interests would be considered. It states: 

Although the NRC rmding on the health and safety of the public refers only to the 
American public, it should be recognized that certain overseas activities could 
pose a threat to Americans.25 

This conclusion that Congress did not intend the Commission to 
consider impacts upon foreign nations is fortified by provisions contained 
in Section 126 of the Atomic Energy Act concerning the expected timing of 
various steps in the nuclear export licensing process. These provisions were 
added to the Act by the NNPA. The procedures provide that the Executive 
Branch will furnish its views to the NRC on an export licensing application 
within 60 days of its receipt of the application, unless the Secretary of State 
determines. that it is in the national interest to provide additional time for 

2lSection 127 and 128 of the Atomic Energy Act set forth specific export licensing criteria. 
These criteria relate to nuclear nonproliferation and safeguards concerns and do not pertain to 
health, safety and environmental concerns. 
2lH. Rep. 95-587, 95th Cong., Ist Sess., at 21. 
lAReferring to this NNPA legislative history as an aid to interpreting the meaning of the 
"common defense and security and public health and safety" fmding required by the Atomic 
Energy Act of 1954 is consistent with the most recent Supreme Court decisions which have 
considered the use of post-enactment legislative history. The Court in S~train Shipbuilding 
Corporation, et al. v. Shell Oil Company, U.S., 48 U.S.L.W. 4149, 4156 (February 20, 1980), 
stated that while legislative history developed by a "subsequent Congress cannot override the 
unmistakable intent of the enacting one, International Brotherhood of Teamsten v. United 
States, 431 U.S. 324, 359 n.39 (1971), such views are entitled to significant weight, NLRB v. 
Bell Aerospace Company 416 U.S. 267, 275 (1974), and particularly so when the precise intent 
of the enacting Congress is obscure." . 
25S. Rep. 95-467, 95th Cong., Ist Scss., at 13. 

640 



consideration of l the application.26 After receiving the Executive Branch 
views the Commission has 120 days to make its licensing detennination.27 
These time limits are expanded if the Commission orders public proceed­
ings on the application. In such a case the NRC has 60 days after the 
termination of the proceeding in which to act. The full scale environmental 
review that would be comparable to that performed in NRC domestic 
licensing proceedings which several commentors in these proceedings urged 
the Commission to perform could not be completed within that time frame. 
The Congress was well aware that the domestic environmental review of a 
nuclear power plant typically extends over several years.28 Because such a 
prolonged review would be fundamentally inconsistent with the time limits 
for export licensing set forth in the NNPA, we conclude that Congress 
could not have contemplated such a review if it expected the NRC to act 
promptly on export license applications. 

The Commission could adopt a policy of routinely expanding the time 
limits on each reactor export application by ordering a public proceeding 
on each such application and conducting a detailed health, safety and 
environmental review as part of the proceeding. This approach would give 
the NRC 60 days after completion of the review to act upon the application. 
Although such a procedure would be legally possible under a strict reading 
of the statute, it would conflict with the clear expectation of Congress that 
reviews would ordinarily be completed in a much shorter time frame. 
Therefore, we believe that such an approach should not be implemented29 

in the absence of a clear congressional mandate to do so. 

USee Scction 126a.(1) of the Atomic Energy Act, 42 U.S.c. 2ISS(aXI). 
2TI1lese maximum limits were, by no means, expected to be the norm - the legislative history 
contains expression ofhopc that the process would usua1ly be shorter. 
liSee, e.g., Testimony of Lee V. Gossick, NRC's Executive Director for Operations on 
Proposed Nuclear PowerpIant Siting and Licensing Legislation Before the 10int Committee on 
Atomic Energy, 94 Cong. 1st Sess. (June 2S, 1975) at 178; Nuclear Regulatory Commission 
Annual Report 1977 at 17. The NRC staff estimates that at least two years would be required 
to conduct a detailed health, safety and environmental review in the export licensing context. 
"NRC Staffs Submission in Response to Commission's Order Dated October 19, 1979" at 17. 
29Another indication that Congress did not expect the NRC to conduct a foreign health, safety, 
and environmental review is the House of Representatives' defeat on lu1y 27, 1978, by a vote 
of 266-1 06, ofan amendment offered by Congressman Cavanaugh to a bill extending the life of 
the Export-Import Bank (H.R. 121S7). In cases where the Export-Import Bank was 
considering the fmancing of a nuclear reactor export, the proposed amendment would have 
required NRC to prepare an analysis describing the nuclear regulatory organization and 
practices of the recipient country, and indicating the extent to which the recipient country's 
health and safety standards were consistent with those established by NRC and with any 
applicable International Atomic Energy AgencY (IAEA) standards and recommendations . 

• Several statements were also made during the floor debate that even this limited type of review, 
which would not require site visits, would constitute an unwarranted intrusion into foreign 
sovereignty. 
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Other portions of the NNPA, which specifically pertain to environmental 
protection, do not compel the NRC to undertake foreign environmental 
reviews as part of the export licensing process. In Section 2( d) Congress 
stated a national policy of cooperation with foreign nations in identifying 

'and adopting suitable technologies for energy production that would be 
"consistent with the economic and material resources of those nations and 
environmental protection."30 Section 501 of the Act implements this policy 
by providing that the United States "shall endeavor to cooperate with other' 
nations ... in protecting the international environment from contamination 
arising from both nuclear and non-nuclear energy' activities .... "31 The 
President is required to report annually to Congress on how this section of 
the Act is being implemented. 

It is significant that when this statute, which sets forth the most recent 
and comprehensive defmition of the nuclear export process, speaks of 
foreign environmental matters it does so in terms of cooperative efforts. 
There is no reference to conducting an NRC health, safety and environ­
mental review as part of the export licensing process. The legislative history 
of these provisions also fails to reveal a Congressional intent that the NRC 
conduct such reviews before making its export licensing determinations. 

Various commenters also argued that the National Environemntal Policy 
Act (NEPA) requires the Commission to conduct a review of the impact of 
the proposed reactor on the Philippine people. The NEPA argument is 
premised on an expansive reading of Section 102(2)(F) of that Act which 
requires federal agencies to the fullest extent possible to: 

Recognize the worldwide and long-range character of environmental problems 
and, where consistent with the foreign policy of the United States, lend 
appropriate support to initiatives, resolutions, and programs designed to maximize 
international cooperation in anticipating and preventing a decline in the quality of 
mankind's world environment. 

Various provisions of the NNPA which'pertain to cooperation with,foreign 
nations on environmental matters are also cited. 

J022 U.S.c. 3201(d). 
"22 U.S,C. 3261. 
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In the Babcock & Wilcox opinion, 5 NRC 1332 (1977), the Commission 
carefully analyzed NEPA and its legislative history, and determined that" 
NEPA did not specifically provide for assessments of impacts occurring in 
foreign countries. The Commission reasoned that reading NEPA to reqUire 
such assessments would constitute an extraterritorial application of U.S. 
law which would only be authorized if Congress had clearly expressed such 
an intention. The Commission reviewed the text and legislative history of 

,NEPA and found no such expression of Congressional intent. Subsequent­
ly, the Department of Justice examined the scope ofNEPA and reached the 
same conclusion.32 Consistent with the Department of Justice views, 
Executive Order 12114, which mandates a procedure for assessing environ­
mental impacts occurring abroad which may result from certain major 
federal activities, significantly does not cite NEPA as legal authority for the 
President's action. Instead, it states that the order: "[W]hile' based on 
independent authority ... [it] furthers the purpose of the National Environ­
mental Policy Act. ... " In sum, we fmd no basis for modifying the 
Commission's Babcock & Wi/cox opinion.3) 

Finally, we have examined E.O. '12114. That Order specifically requires 
Executive Branch agencies to prepare an environmental assessment of 
nuclear reactor exports because they "significantly affect the environment 
of a foreign nation."" The stated purpose of this order "is to enable 
responsible officials of federal agencies having ultimate responsibility for 

,authorizing and approving actions encompassed by this Order to be 
informed of pertinent environmental consid~rations ~nd to take such 
considerations into account, with other pertinent considerations of national 
policy, in making decisions regarding such actions.3S However, Section 2-
S(v) of the Order specifically exempts NRC export licensing decisions from 
the provisions of the Orders. Thus, under E.O. 12114 only the Executive 
Branch recommendation to the Commission on whether a given license 
should be issued is covered. 

32'J'he Justice Department views arc set forth in the Legal nma of Washington. October 9, 1978 
at 30. 
32'J'he Council on Environmental Quality argues in its January 25. 1980 submission to the 
Commission that even ifNEPA is read not to require an examination of impacts arising in a' 
foreign country. the Commission as a matter of discretion could elect to analyze and consider 
such impacts because such a review would be consistent with goals and policies set forth in 
Section 102(F). We disagree with the CEQ analysis because in our view the rule of statutory 
interpretation discussed above, which prohibits application of U.s. law extraterritorially 
without a clear Congressional mandate. precludes a discretionary review. 
l4Scc 2-3(cXI) of the Order. 
"lei. I-I. 
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In sum, we are unable to fmd any Congressional assertion that the NRC 
is to take into account health, safety, and environmental matters that do not 
affect U.S. interests or the global commons. 

B. NRC Authority to Evaluate the Health, Safety arid Environmental 
Effects of Exported FaclUtles Upon U.S. Interests Abroad 

1. Legal considerations 

Public interest group commenters in the instant proceeding took the 
position that Section 103(d) of the Atomic Energy Act, which sets forth the 

. inimicality determination which the NRC is to apply in its export licensing 
process (discussed in detail above), requires the Commission to consider the 
health, safety and environmental effects resulting from a reactor export 
which could affect. U.S. interests such as U.S. military bases located near 
the proposed reactor site, or large communities of American citizens 
residing abroad. 

The commenters suggested a number of U.S. interests which could be 
implicated by construction and operation of the proposed Napot Point 
reactor. Several commenters noted that two U.S. military bases are located 
within forty miles 'of the reactor site. They argued that an accident at the 
plant could be inimical to the common defense and security of the United 
States because radioactive releases from the plant might contaminate the 
bases, rendering them unusable for an indefmite period. The argument was 
also made that the proposed Philippine export could adversely affect the 
public health and safety of the more than 30,000 American citizens residing 
near the proposed reactor site. These commenters also noted that reactor 
exports are generally fmanced by the U.S. Government (Export-Import 
Bank), that citizens of the recipient nation therefore tend to view U.S. 
exported reactors as American projects, and that the U.S. would be blamed 
for any accident thereby jeopardizing U.S. relations with the recipient 
nation. One commenter stated that the United States would be severely 
criticized if any accident occurred, and raised the possibility that claims 
might be fIled against the United States for compensation, for aid in clean­
up operations, and for damage repair. 

The Department of State, citing the Commission's Edlow and Babcock & 
Wilcox decisions, took the position that the Commission generally lacks 
authority to consider health, safety and environmental impacts that would 
occur in the recipient country as a result of a United States nuclear export. 
However, the Department recognized that before issuing an export license 
the Commission must determine that the export would not be inimical to 
the common defense and security of the United States or to the health and 
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safety of the American public. The Department asserted that the Commis­
sion has the discretionary authority to examine health, safety and 
environmental effects occurring in a foreign country if the impacts are so 
great that they threaten (1) U.S. relations with a recipient country or (2) 
jeopardize important U.S. security or defense interests. The Department of 
State recognized that the Commission must make an independent determi­
nation whether the risks in a particular situation warrant such a review. 
Citing its foreign policy responsibilities and expertise, the State Department 
'asserted that the Commission should be guided largely by the Executive 
Branch judgment on whether the risks rise to such a level. , 

The NRC staff concluded that the Commission is authorized to consider 
impacts on U.S. interests abroad, especially on continued use of U.S. 
military bases, but advocated that any such review be carefully tailored to 
avoid unnecessary intrusions upon .the sovereignty of the recipient nation. 

Nuclear industry commenters argued that the Commission lacks jurisdic­
tion to' consider health, safety and environmental impacts, even if U.S. 
interests may be affected. In their view, any consideration of health, safety 
and environmental impacts occurring in the recipient nation wOlild 
constitute an unwarranted invasion of the recipient nation's sovereignty. 
TheY'also noted that nothing in the legislative history of the Atomic Energy 
Act or the NNPA indicates that the Commission is to "speculate" on the 
impacts of exported nuclear commodities of U.S. military bases located 
abroad. 

We have examined the Atomic Energy Act and NEPA to ascertain 
whether the Commission is required or permitted to examine health, safety 
and environmental effects occurring abroad that could affect U.S. interests. 
We believe that the Commission's legislative mandate neither compels nor 
precludes examination of such impacts. The decision whether to examine 
such effects is thus a question of policy to be deCided as a matter of agency 
discretion. . . 

Before licensing an export, the Coinmission must find that a reactor 
export is not ,"inimical to the common defense and security or the public 
health and safety." The Commission's consistent interpretation of this 
phrase is that it means "common defense and security of the United States 
or the public health and safety of the United States" (emphasis supplied).36 
However, this interpretation does not definitively answer the question 
whether the "United States" is to be construed to mean only U.S. territory 
or whether it may be interpreted more broadly to include U.S. interests 
which may arise in other nations, such as military bases. 

3610 CFR 110.2{g) and (u). 
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The legislative history of this provision also provides little guidance on 
what Congress intended. The House Conimittee Report on the NNPA 
(discussed earlier in this opinion at pages 639-640) suggests. that the 
Commission is to focus on safeguards and nonproliferation concerns in 
making the ~cality fmding, but may take other factors into account in 
"unusual circumstances." In circumstances where an exported reactor is to 
be sited near a u.s. military facility or a large community of American 
citizens residing abroad, it could be argued that this would constitute 
"unusual circumstances" and that the Commission should in its discretion 
examine the possible effects upon U.S. military operations or the health and 
safety of the U.S. citizens. 

The Senate Committee Report on the NNPA (discussed earlier in this 
opinion at page 640) is more explicit than the House Committee Report. It 
states that, in making its Section 103 determinations, the Commission 
should recognize "that certain overseas activities could pose a threat to 
Americans." Although arguable, this could be read as an indication that the 
Commission is required to take into account impacts abroad that affect 
U.S. interests, it is not entirely free from ambiguity. It could instead be read 
more narrowly to indicate that if a proposed reactor export to Canada or 
Mexico is to be located near the U.S: border, the U.S. must consider the 
impacts on U.S. citizens and territory. The Commission has consistently 
taken the position that in such a case the Commission would consider the 
impacts, and perhaps it is to this policy that the Committee's statement was 
addressed. 

In sum, based on a reading of the text of Section 103 and its legislative 
history we cannot find a clear mandate from the Congress that the 
Commission must take into account health, safety or environmental 
interests that affect U.S. interests abroad; nor can one fmd a clear 
expression that the Commission is not to examine such impacts. 

We also examined NEPA to determine whether NEPA required the 
Commission to examine environmental impacts that could affect clearly 
defmed U.S. interests abroad. The statute and its legislative history do not 
address this issue. The Commission and, to our knowledge, the courts have 
never directly addressed the issue of whether NEPA requires an assessment 
of environmental impacts that affect U.S. interests abroad.37 . 

:l7'fherc are, however, a series of cases holding that NEPA requires an examination of health 
and environmental effects that would occur within the territorial u.s. as a result of a major 
federal action in a foreign nation. Sierra Club v. Adanu, 578 Fold 289 (D.c. Cir. 1978); 
Wildernu.r SOCiety v. Morton, 463 Fold 1261 (D.c. Cir. 1972); NalioMi Organization/or Reform 
0/ Marijuana Laws v. U.S. Department 0/ Stale, eI aL, 452 F. Supp. 1226 (D.D.C. 1978). 
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Based on the principle that U.S. laws should not ordinarily be construed' 
to apply extraterritorially, the absence of a clear congressional expression in 
either the Atomic Energy Act or NEPA would preclude an examination of 
impacts that affect U.S. interests abroad. However, it could be argued that 
two legal principles may permit limited exceptions to this doctrine where 
clear interests of the United States and its citizens are implicated. The fIrst 
of these concepts is the widely accepted principle that a state may exercise 
jurisdiction over its nationals, with respect to their conduct whether within 
or outside its territory.38 The second of these concepts, the "protective 
principle" typically arises in the criminal law field, where jurisdiction over 
an offense may be determined by reference to the national interest injured 
by the offense.39 Arguably this doctrine would pemut an examination of 
U.S. interests abroad because the United States has a national security 
interest in having continued access to the Clark and Subic Bay military 
inStallations. While these principles do not override the sovereignty 
principle discussed above in guiding our interpretation of ambiguous 
statutes, they can serve to remove the presumption otherwise created by the 
sovereignty principle and thus permit a "presumption-less" look at the 
operative statute. In this case, because the Atomic Energy Act and NEPA 
are ambiguous on whether the Commission must consider impacts on U.S. 
interests abroad, under these principles the Commission could either 
examine or ignore these impacts so long as its basis is defensible on policy 
grounds.~ 

2. Policy Considerations 

Based on the legal conclusion reached above the Commission must 
resolve a central policy issue: should the Commission consider health, 
safety and environmental impacts on U.S. interests abroad, such as military 
bases and large communities of American citizens residing in the recipient 
nation? 

We recog~' that there could be advantages to considering impacts on 
U.S. interests abroad. For example, because the health, safety and 
environmental impacts of a proposed reactor project on U.S. interests 
abroad will to a large extent be identical to the impacts on the Citizens of 

"Restatement (Second) Foreign Relations Law of the United States Section 30 (1972). 
391d. 33. 
«Tfhe position we are taking here is consistent with the position taken by the United States in 
Westinghouse Electric Corporation v. Hendrie, Civil No. 79-2060 (D.D.C. 1979). In that case the 
Government argued that the NRC had the authority to consider impacts upon U.s. military 
bases abroad. In this opinion we explain why as a policy matter we believe the Commission 
should not exercise that authority. 
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the recipient nation, an NRC review of these issues may be helpful to the 
recipient country since it could alert the recipient to design-related or siting 
difficulties. In addition, such a review could increase the confidence that 
the citizens of the recipient state might have in the safety of the U.S. 
supplied reactor. Nonetheless, because of countervailing policy arguments 
we believe the Commission should not consider health, safety and 
environmental effects on U.S. interests abroad in its export licensing 
decisions. 

The primary basis for our position is that no matter how thorough the 
NRC review, the Commission still would not be in a position to determine 
that the reactor could be operated safely. We reach this conclusion because 
the NRC review would inherently have to be less complete than its review 
of domestic reactor applications. For example, site visits by NRC technical 
experts, including verification of data on site characteristics, which are an 
essential element of the domestic review process, could not be conducted 
without the consent of the foreign government. Such reviews could be 
considered an unwarranted intrusion into the sovereignty of the recipient 
nation.41 Some commenters suggested that the Commission review at a 
minimum should include a review of the proposed reactor design. Even 
though this conceivably could be done without intruding upon foreign 
sovereignty, such a review would also be exceedingly difficult. In most cases 
the recipient nation purchases only a portion of the required equipment for 
the reactor from the United States. Thus, a design review would require the 
NRC to examine the interface of U.S. supplied equipment with systems and 
components produced in the recipient nation or procured from third­
country suppliers. Each review would be unique and NRC staff experience 
gained from its review of U.S. reactor designs might be of limited value. 

Even more significantly, because the NRC has no continuing regulatory 
jurisdiction over activities associated with the reactor project once the 
export license is issued and commodities are shipped, the NRC cannot 
inspect the plant as it is being constructed to ensure that the plant is being 
built according to specifications. Moreover, the NRC has no control over 
the selection and' training of the individuals who will manage and operate 
the reactor, and could not periodically inspect the plant once it is operating. 
In the absence of such controls, it is our view that the NRC would be 
unable to make a meaningful safety determination. A partial review could 
in fact have adverse results because it could give the misleading impression 
that the NRC is assuring the safety of the facility as eventually constructed, 
and is assuming some responsibility for its safety. This could lead recipient 

41The Executive Branch environmental assessments prepared pursuant to E.O. 12114 are 
compiled without the benefit of a site visit 
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nations to place undue reliance upon the NRC review and to reduce their 
own efforts and expenditures to develop an indigenous capability to 
construct, operate, and maintain the plant safely. 

An additional concern is that any detailed review of the health, safety 
and environmental impacts by the NRC would place a strain on NRC 
resources, already fully committed to domestic nuclear licensing activities. 
Because as noted above, the NRC could not make a meaningful safety 
determination, no matter how detailed the NRC review, we believe the 
limited NRC resources should be devoted to domestic activities. 

Another factor in our decision involves the foreign policy implications of 
an NRC health, safety, and environmental review. Any NRC review could 
have severe foreign policy repercussions because it could be construed as a 
declaration that a recipient government is incapable of determining what is 
in the best interests of individuals residing in its country in the sphere of 
health, safety and the environment. Under international law the recipient 
country is responsible for the health and safety of all individuals residing in 
its territory.42 

We further believe the best means to enhance safety in the recipient 
country is through international cooperative efforts, either through the 
IAEA or through bilateral agreements between the United States and the 
recipient nation, rather than through health, safety, and environmental 
review of individual proposed exports. The NRC pursuant to its NEPA 
obligations and existing bilateral and multilateral cooperation agreements, 
exchanges nuclear health, safety, and environmental information with other 

- countries, and encourages adoption of health and safety standards and 
. establishment and improvement of safety and regulatory practices ,by 

foreign governments. The NRC currently has agreements with eighteen 
countries including the Republic of the Philippines. As part of these 
exchanges the NRC provides notification of its decisions affecting design 
and operation of reactor types similar to those exported; analyses of 

421t is a basic principle of intemationallaw that one of the incidents of sovereignty is that a 
nation legislates solely regarding its national affairs, and one nation cannot impose a rule on 
another nation absent an agreement to the contrary. See 4S AmJur.2d., International Law 38 
at 379. As we noted earlier, United States law is construed to apply only within U.S. territory 
unless Congress clearly indicates otherwise. Accordingly, all foreign nationals are considered 
"under the protection of the sovereign while they are within his territories." 4S AmJur.2d., 
International Law 7S at 412. It is the recipient country that is therefore responsible for the 
protection of Americans residing abroad. For example, in the Philippines export case, the 
Philippine government has recognized its responsibility for assessing "the health, safety, and 
environmental impacts arising from the construction of the PNPP-l," and points out that it 
has taken steps to assure the safety of the plant. Statement of Views of the National Power 
Corporation, November 8,1979, at 5-6. 
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--' 
problems similar to those encountered abroad, if requested; and copies of 
NRC standards, environmental impact statements and other health and 
safety documentation. The agreements thus offer a framework for providing 
a significant amount of safety assistance and advice to countries embarking 
on commercial nuclear power programs. NRC also arranges for representa­
tives of foreign regulatory organizations to be assigned to the NRC 
technical staff to work with NRC safety experts for periods of from four 
months to two years to gain experience in safety and regulatory matters. 
Representatives of foreign countries also attend 1-3 week NRC training 
courses on a range of regulatory topics. NRC staff members also participate 
in IAEA reactor safety missions visiting developing countries for varying 
periods of time to advise on safety matters related to siting. construction 
and operation of nuclear reactors.43 

Finally, a policy decision not to consider impacts on u.s. interests does 
not mean that those impacts will be ignored in the export licensing process. 
Under E.O. 12114, the Executive Branch will prepare an environmental 
assessment for each reactor export and will consider the impacts on U.S. 
military bases and large communities of U.S. citizens residing abroad in . 
making its recommendation to the Commission whether a given export is 
inimical to the common defense and security or public health and safety. 
The Departments of State and Defense are both involved in the review and 
with the assistance of the Department of Energy, have ample ability to 

. determine whether the health, safety, and environmental impacts would be 
of such severity that they could be inimical to the common defense and 
security of the United States or the health and safety of the American 
public.44 The NRC intends to participate in the E.O. 12114 reviews when 
requested to do so by the Executive Branch. In that context, the 
Commission will make available expertise to assist the Executive Branch in 
evaluating potential impacts upon U.S. interests abroad, even though the 
Commission will not make a review of this information part of its 
consideration ofindividual export license applications. 

43A more detailed description of these efforts is set forth in SECY 78-365 at 10-17. The specific 
assistance provided to the Philippine Government is set forth in Section III(B) of this opinion. 
"Under Section 126a. (1) of the Atomic Energy Act, 42 U.S.c. 2155a. (1). the Commission 
may not grant a license if the Executive Branch informs the NRC that a proposed export is 
inimical to the co=on defense and security. . 
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C. NRC Auth~rity to Evaluate the Heath, Safety and Environmental 
Effects of Exported Facilities Upon the Global Commons 

1. Legal considerations 

We have examined both the Atomic Energy Act and NEPA to determine 
whether either the text or legislative histories of those statutes require an 
assessment of the impacts on" !he global commons resulting from export 
licensing decisions. We found no legislative guidance and no directly 
relevant judicial precedents, and conclude that the Commission is neither 
required nor preduded from considering impacts on the global commons. 

Consistent with our legal analysis regarding the consideration "of U.S. 
interests abroad, we do not read ambiguities in the Atomic Energy Act and 
NEPA to preclude reviews of impacts on the global commons that would 
result from a proposed reactor export. In contrast to impacts that occur in 
territory where the recipient nation has a paramount sovereign interest, no 
country by definition has jurisdiction over the global commons. According­
ly, less weight should be given to principles of sovereignty in determining 
the scope of the Commission's jurisdiction. We conclude that provided that 
NRC reviews do not include visiting sites within the recipient nation to 
gather information, or otherwise intrude upon the sovereignty of a foreign 
nation, consideration of impacts upon" the global commons" is legally 
permissible. 

2. Policy considerations 

Since the mid-1970's the Commission has taken into account in its export 
licensing decisions health, safety and environmental impacts on the "global 
commons.4S The Commission has adopted this policy because these impacts 
occur in areas not within the sovereign jurisdiction of a single nation state. 
By its very nature, protection of the global commons cannot be the sole 
responsibility of any single nation.46 The United States is a major user of 

4lIn 1974, the ~ierra Cub brought suit against the Atomic Energy Commission, the NRC's 
predecessor, in the United States District Court for the District of Columbia alleging that the 
AEC was required to prepare environmental impact statements on proposed nuclear exports. 
The case was settled when the AEC agreed to prepare a generic environmental impact 
statement assessing the impact of exporting nuclear power facilities on U.S. territory, and the 
global commons. Sierra Club v. AEC, 4 ELR 20685 (D.D.C. 1974). The resulting statement is 
the Final Environmental Statement on u.s. Nuclear Power Export Activities, ERDA-I542 
(1976). 
46'fhe recipient government, of course, also has the responsibility for protecting the global 
commons. 
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the globill commons and has a responsibility to see that its own activities do 
not unnecessarily degrade the environmental quality of such areas. 

We have already explained that whatever Commission review is 
undertaken must be conducted in a manner which does not constitute an 
unwarranted intrusion into the sovereignty of the recipient nation. This 
precludes in our view a comprehensive review of impacts on the global 
commons. For purposes of the Commission's assessment, this means that 
NRC officials would not visit the reactor site. The NRC review would be 
based upon generally available literature, such as generic environmental 
impact statements prepared by the Commission and other federal agencies, 
information contained in environmental assessments prepared by the 
Executive Branch pursuant to E.O. 12114, and calculations prepared by the 
NRC staff based on available analytical models for assessing the impactS of 
releases of radioactive and chemical effiuents. 

HI. The Philippine Applications 
In its Memorandum and Order the Commission has set forth the scope 

of its consideration of health, safety, and environmental effects arising from 
exports of nuclear reactors. Now we tum to the merits of the two Philippine 
applicatons pending before the Commission - XR-120 (reactor) and 
XCOM-OOI3 (components). 

The Atomic Energy Act of 1954, as amended by the NNPA, provides 
that the Commission may not issue a license authorizing the export of a 
reactor unless it fmds based on a reasonable judgment of the assurances 
provided that the criteria set forth in Sections 127 and 128 of the Act are 
met.41 The Commissio~ must also determine that the export would not be 
inimical to the common defense and security or health and safety of the 
publi~ and would be pursuant to an Agreement for Cooperation. We 
believe that each of these licensing criteria and requirements is met by 
license application XR-120. 

With respect to the proposed component export, the Commission may 
not issue a license unless it determines that the three specific criteria 
outlined in Section 109(b) of the Act are met, and also determines that the 
export would not be inimical to the common defense and security. We 
believe that license application XCOM-0013 meets each of these criteria 
and requirements. 

47Section 126.(a) of the Atomic Energy Act, 42 U.s.c. 2155(a)(2). 
-Section I03.(d) of the Atomic Energy Act, 42 u.s.c. 2133 (d). 
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A. Applying the Export Ucensing Criteria Set Forth in Sections 127, 
128 and 109(b) of the Atomic Energy Act 

1. XR·120 - the reactor application 

Section 127 of the Atomic Energy Act sets forth six specific criteria to be 
applied to proposed U.S. reactor exports. These criteria require certain 
nonproliferation and safeguards assurances from the recipient country. The 
Department of State,49 and the NRC Staff30 have concluded that these 
criteria are met.SI 

In brief it is our view that the Philippine Government has given the 
United States adequate assurance that (I) IAEA safeguards will be applied 
to the exported equipment;S2 (2) the reactor and special nuclear material 
produced through the use of the reactor will not be used for any nuClear 
explosive device or for research on or development of any nuclear explosive 
device;" (3) that adequate physical security measures will be maintained at 
the facility;54 (4) that the reactor and any special nuclear material produced 
through the use of the reactor will not be transferred to the jurisdiction of 
any other nation or group of nations unless the prior approval of the United 
States has been obtained;" (5) no special nuclear material produced 
through the use of a U.S. supplied reactor shall be reprocessed or otherwise 
altered in form or content unless the prior approval of the United States has 
been obtained;s6 and (6) no sensitive technology shall be exported unless 

"See the Memorandum from Louis V. Nosenzo to James R. Shea. dated September 28. 1979. 
!OSee the Memorandum from James R. Shea to the Commission, dated March 14. 1980 (SECY 
80-142). 
"No commenter in the Commission's public proceedings has suggested that these require­
ments are not fulfilled. 
5lThe Philippines is a Party to the Treaty on the Nonproliferation of Nuclear Weapons (NPT), 
depositing its instrument of ratification on October 5.1972. Under Article III(I) of the NPT, 
all nuclear facilities in the Philippines must be placed under lAEA safeguards. 
'JBy ratifying the NPT. the Government of the Philippines committed itself not to use or 
develop nuclear explosive devices for any purpose. 
54'fhe Commission has promulgated regulations. 10 CFR 110.43, providing that physical 
security measures adopted by a recipient nation must at a minimum, assure protection 
comparable to the measures set forth in lAEA publication lNFCIRCI22SlRev. 1 entitled 
"The Physical Protection of Nuclear Material." In a letter to the United States Department of 
Energy, dated October 12, 1979. the Government of the Philippines assured the United States 
that the physical security measures to be applied at the Napot Point facility will be at least 
comparable to those set forth in the lAEA document. 
"Articles XI(3) and IX(H) of the Agreement for Cooperation Between the Government of the 
United States of America and the Government of the Republic of the Philippines concerning 
civil uses of Atomic Energy. signed at Washington, D.C. June 13. 1968. T.IAS. 6522. 
56This requirement is satisfied by Article IX(F) of the U.s.-Philippines Agreement for 
Cooperation. . 
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the foregoing five criteria are applied to the export.'7 
Section 128 of the Atomic Energy Act which became fully effective on 

March 10, 1980, imposes the.additional requirement that the United States 
have adequate assurance that IAEA safeguards are being maintained with 
respect to all nuclear installations in the recipient country.58 The 
Philippines, by signiDg the NPT, has agreed to place all nuclear installations 
in that country under lAEA safeguards, satisfying the Section 128 
requirement. 

2. The component application - XCOM-0013 

Section 109(b) sets forth three criteria that are to be applied to proposed 
exports of components. The United States must have adequate assurances 
that the components: (I) will be placed under lAEA safeguards; (2) will 
not be used for research and development of nuclear explosive devices; and 
(3) will not be retransferred to the jurisdiction of another nation or group of 
nations unless the prior consent of the United States has been obtained. 
These criteria are virtually identical to criteria 1, 2, and 4 of Section 127 
which the Commission reviewed with respect to the proposed reactor 
export. For the reasons already stated, we conclude that these requirements 
are met with respect to the components covered by XCOM-0013. 

B. The "Common Defense and Security and Public Health and 
Safety" Requirement 

Section 103(d) of the Atomic Energy Act requires thai, before ,issuing a 
license authorizng a nuclear reactor export, the Commission must deter­
mine that issuance would not be "inimical to the common defense and 
security or to the health and safety of the public." Both the NRC stafP9 and 
the Executive Branch60 have concluded that the Commission can make the 
required findings with respect to the reactor and component applications 
and recommend issuance of the licenses. . 

Some commenters in this proceeding have argued that the proposed 
reactor export is inimical to the common defense and security and public 
health and safety because of health, safety, and environmental effects thai 
the proposed export could have upon the two U.~. military bases located in 

5TJ'he proposed export does not involve the transfer of sensitive nuclear technology. Therefore, 
criterion 6 is not applicable here. 
''This requirement applies only to non-nuclear weapon states, as defmed in the NPT. 
''See fn. 47, supra. 
flJSu the Memorandum from Louis V. Nosenzo to James R. Shea, on XR-120, dated 
September 28, 1979; Su, the MemorandUm. from Louis V. Nosenzo to James R. Shea on 
XCOM-0013, dated November 3, 1978. 
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the Philippines and American citizens residing near the reactor site. The 
Commission has concluded in its Memorandum and Order that it would 
confine its review to health, safety, and environmental effects on the global 
commons and United States territory. 

A primary rationale for that conclusion is that more comprehensive 
reviews could ititrude upon foreign sovereignty and that the responsibility 

I 

for protecting the health and safety of U.S. citizens residing abroad resides 
with the recipient nation.61 Earlier in our opinion we observed that the fact 
that the NRC would not examine impacts on U.S. military bases abroad or 
on communities of Americans residing near the reactor site did not mean 
that those impacts would not be examined in the export licensing process. 
We noted that the Executive Branch would consider these impacts in 
preparing an environmental assessment pursuant ~o E.O. 12114 and would 
take this information into account in making its recommendation to the 
Commission on whether an export might be considered inimical to the 
common defense and security and public health and safety. 

The Executive Branch in reviewing the Philippine reactor application has 
taken these impacts into account in making its recommendation that the 
Commission issue the reactor license. The Executive Branch transmittal to 
the NRC specifically states: 

61In the case of the Philippines. its government recognizes the importance of conducting a full 
health and safety review on this proposed facility. In response to concerns regarding the safety 
of the proposed reactor site. the Philippine Government has initiated several reviews of the 
safety of the proposed reactor. In 1974, the Philippine Government entered into a contract 
with Ebasco Overseas Services. Inc., (a subsidiary of Ebasco - a major U.S. architectural­
engineering fum) to assist in the selection of a site for the reactor. The Napot Point site was 
selected and Ebasco prepared a lengthy Preliminary Site Investigation Report documenting its 
fmdings. In 1976, at the request of the Philippine Government, the NRC staff examined the 
report and provided comments to the Philippine Atomic Energy Commission (PAEC) in early 
19n. In July of 1977, Ebasco prepared a Preliminary Safety Analysis Report (PSAR) and 
submitted it to the PAEC. The same month, at the request of the PAEC, an IAEA Safety 
Mission. visited the Philippines to review the PSAR and provide comments on it. 
Subsequently, following public expressions of concern about seismic and volcanic aspects of 
the site. the PAEC requested the IAEA to send a second Mission to the Philippines, 
specifically to review the geological characteristics of the site. The IAEA Safety Mission visited 
the Philippines in May 1978. The Report of the Safety Mission was submitted to the P AEC in 
July of 1978. 

In addition. the Philippine Government in June of 1979, created a commission to 
conduct an inquiry into the safety of the proposed Napot Point power plant. The 
Puno Commission. named after its chairman., conducted several weeks of public 
hearings. receiving testimony from 64 witnesses. Its report was issued in November­
of 1979. As part of its inquiry. it requested two well known seismic experts, J. Carl 
Stepp. and C. Lomnitz, to review independently seismic issues. The reports of these 
experts were issued on October 30. 1979. 
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Questions have been raised about our responsibility for the U.S. military forces 
who are stationed at the Subic Bay Naval Base. This base is located about 10 miles 
from the Napot Point site, and U.S. personnel are stationed there pursuant to a 
Military Bases Agreement with the Government of the Philippines, which has 
guaranteed in that agreement the security and protection of the U.S. bases. The 
Philippine Government's actions with respect to evaluation of the site-safety issue, 
mentioned above,61 are considered to provide reasonable assurances, in accor­
dance with internationally accepted standards, concerning the safety of U.S. 
personnel stationed at this base. 

It should be noted that these views reflect, inter alia, the position of the 
Department of Defense, which is the agency responsible for maintaining 
U.S. overseas military installations. 

Other commenters in this proceeding have urged that the NRC take into 
consideration the alleged undemocratic character of the Government of the 
Philippines in making its statutory fmding regarding inimicality. Because 
these matters do not relate to the health, safety, environmental, and 
nonproliferation responsibility of the Commission, we believe these 
concerns are beyond the scope of the Commission's jurisdiction. 

We have also examined the question whether other potential health, 
safety, or environmental impacts r~sulting from the proposed export could 
cause us to conclude that the license should be denied on "inimicality" 
grounds. Based on our analysis of impacts on the global commons and U.S. 
territory, set forth in Section III(q of this opinion, infra, we do not fmd 
these impacts sufficient to warrant an "inimicality" fmding. 

In sum, based on our review of the NRC staff, Executive Branch 
submissions as well as those submitted by members of the public, we 
conclude that there is no basis for determining that issuance of these export 
licenses would be inimical to the common defense and security or public 
health and safety. 

c. The National Environmental Policy Act 

1. Assessment of environmental Impacts 

Under NEPA the Commission in making its export licensing determina­
tions must take into account health, safety and environmental impacts on 
the United States,63 and has decided as a matter of discretion to take·into 
account impacts on the global commons. 

6lThe Executive Branch is referring to the action described in n. 61, supra. 
6JWe defme this term to mean the territory of the SO States, as well as U.S. trust territories and 
possessions. 
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In response to the Commission's Order of Februaty 8, 1980, the 
Commission invited public comments on the specific health, safety or 
environmental effects the proposed nuclear exports would have upon the 
global commons or the territory of the United States. 

The NRC staff (the Office of Nuclear Reactor Regulation (NRR» 
prepared a technical analysis providing an approximate evaluation of the 
potential radiological impacts upon the global commons that could result 
from the operation of the Napot Point reactor. NRR based its analysis on a 
deftnition of the global commons consisting of ocean areas more than 12 
miles off the Philippine coast. NRR concluded that routine releases 
(gaseous and liquid) from the normal operation of the Napot Point facility 
would not result in signiftcant impacts on the global commons. The same 
conclusion was reached for impacts which could be expected from the most 
serious reactor accident possible, namely, a core meltdown which would 
release radiation into the atmosphere or into the ocean. The Staff stated 
that although releases from such accidents might cause local contamination 
of aquifers, estuaries or oceans, the radiological and ecological impacts on 
the global commons would be small. 

Several commenters, including the Department of State (speaking on 
behalf of the Departments of Commerce, Defense, Energy, and the Arms 
Control and Disarmament Agency), Westinghouse, Ebasco, and the 
National Power Corporation (the Philippine Government) took the position 
that the proposed exports would not have a significant impact on the 
United States or the global commons. In support of this conclusion these 
commenters relied upon the Final Environmental Statement on U.S. 
Nuclear Power Export Activities prepared by the Energy Research and 
Development Administration (now the Department of Energy) in 1976. 
That impact statement examined generic issues relating to U.S. nuclear 
power export activities, as they were expected to occur, through the year 
2000. The statement analyzes the environmental, social, technological, 
economic, national security, and foreign policy benefits and costs to the 
United States of nuclear power export activities. The statement addresses 
impacts of nuclear exports on U.S. territory and the portions of the world's 
oceans over which no sovereign nation claims control and concludes that 
the "level of projected U.S. activities through the year 2000 should not 
entail signiftcant and unacceptable adverse environmental impacts to the 
U.S." 

The Department of State quoting from the concise environmental review 
it prepared on XR-120 (the reactor application) stated: 
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The nature of United States nuclear power export activities, as they relate to 
potential environmental impacts, has not altered substantially since issuance of 
ERDA-1542 in April 1976, except that the export activity levels have proved lower 
than then projected. Therefore, the environmental impact of such activities is 
expected to be even less than estimated in ERDA-1542. There is also no reason to 
believe that the nature of such activities described in ERDA-1542, as they relate to 
environmental impacts will significantly change in the forseeable future.64 

The Department of State concluded that because the impacts on the 
United States and on the global commons of the nuclear reactor export 
program have been considered on a generic basis, and have been found to 
b~ insignificant, the Department does not believe that further case-specific 
examination of those impacts is required or appropriate. 

The Council on Environmental Quality (CEQ) asserted that whatever the 
merits of ERDA-1S42's adequacy in terms of the U.S. reactor export 
program in 1976, it is outdated and insufficient for purposes of considering 
the environmental effects of ihe proposed Philippine reactor export. CEQ 
states 'that only a small part of the EIS relates to impacts on the global 
commons and that there is no consideration of specific sites and their 
seismic, geologic or meterelogical conditions. The Council also notes that 
the statement fails to provide any discussion waste management practices, 
and concludes that ERDA-IS42 should be supplemented if the Commission 
intends to rely on that document in the Philippine proceeding. . 

The Center for Law and Social Policy, subqlltting comments on behalf of 
the Sierra Club, the Natural Resources Defense Council, the National 
Audubon Society, Friends of the Earth, and the Philippine Movement for 
Environmental Protection took a similar position, arguing that ERDA-lS42 
is outdated and that an updated environmental impact statement be 
prepared. These groups urge that this statement focus in particular on 
impacts arising from the disposal of the nuclear waste that would be 
generated by the proposed Philippine reactor. 

The Friends of the Filipino People submitted the affidavit of William 
Lindsley Cummings, an ecologist specializing in the human use of tropical 
ecosystems. Mr. Cummings asserts that he has had extensive. experience in 
the Philippines. Mr. Cummings states that while it is impossible to predict 
the specific health, safety, and environmental impacts of a major nuclear 
accident at the proposed Philippine reactor upon the global commons, there 
are potentially several adverse effects. He indicates that these impacts could 
range from contamination of international fishing grounds adjacent to the 
Philippines, and contamination of commercially important migratory 

. species, to atmospheric pollution and dispersal of a drifting cloud of 

"'Department of State's Response to the Commission's Order of February 8, 1980 at 2. 
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radioactive particles over adjacent nations, Pacific possessions and territo­
ries of the United States. He argues that it is presently impossible to analyze 
or predict the possibility of such occurrences and that until such abilities 
are developed, the Commission is obligated to deny the Westinghouse 
license application. 

We have reviewed these comments and believe that the impacts on the 
global commons and U.S. territory that would result from the reactor 
export do not rise to a level of magnitude that would require us to vote to 
deny the expprt licenses. We accept the NRC staff conclusion that the 
likelihood that the operation of the Napot Point power plant will create 
environmental impacts that will harm the global commons is quite remote. 
Generally, radiological impacts resulting from the normal operation of the 
plant or from all but the most severe accidents will be undetectable. See 
The Final Environmental Statement related to manufacture of Floating . 
Nuclear Power Plants by Offshore Power Systems, Part III at 3.3.2.1, 
'NUREG-OS02 (December, 1978). The worst case accident for a reactor 
sited on land near costal waters, like the Napot Point reactor, would be a 
core meltdown where the melted fuel entered into ground water beneath the 
plant and was transported to surface waters. In the Final Environmental 
Statement on Floating Nuclear Power Plants cited above, the NRC staff 
examined such a scenario and found that such an accident would have 
virtually no. impact upon marine recreation, sport fishing, boating, 
commercial fishing and shipping that would occur in areas twelve miles 
from land. See 3.4 of that Statement. This assessment is based on 
information developed during the course of preparing Liquid Pathway 
Generic Study, NUREG-0440 (February 1978). That document provides 
additional technical analysis supporting this fmding. Based on this 
information, we conclude that even in the worst possible accident the 
impacts upon the global commons should be extremely small. This fmding 
is consistent with the conclusion of ERDA-1S42 that the environmental 
impacts on U.S. territory and international oceans resulting from all U.S. 
m~clear export activities will be insignificant. 

We recognize that ERDA-1S42 does not address waste management 
practices or site specific impacts. We do not believe these omissions require 
the Commission to defer consideration of these applications until these 
impacts can be assessed. 
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One waste management option would be to store the spent fuel on site. It 
is our understanding that the Napot Point facility will permit on-site storage 
for approximately 10 years. The Commission in the domestic licensing 
context has many times assessed the impact of storing spent fuel at the 
rea,ctor site for prolonged periods of time.65 ,Based on this past experience, 
we conclude that storage on site would not have adverse impacts upon the 
global commons or U.S. territory. 

A second option would be to return the spent fuel from the Napot Point 
reactor to the United States for storage. In 1977, President Carter 
announced a policy under which the Federal Government ':ould offer to 
take title and to accept a limited amount of spent fuel from foreign soUrces 
when such action would contribute to meeting nonproliferation goals. The 
impacts of returning spent fuel have been assessed in a draft generic 
environmental impact statement prepared by the U.S. Department of 
Energy entitled "Storage of Foreign Spent Power Reactor Fuel" (1978). It is 
our understanding that the final statement should be issued by early this 
summer. 

Another'possible option would be storage of Philippine speilt fuel in an 
international repository. Were U.S. territory used for such a venture, an EIS 
would, of course, be prepared. If such a facility were established in the 
Pacific region, it would be reasonable to expect the Government of the 
Philippines to utilize it for its spent fuel storage needs. 

In any event, it will be several years before construction of the Napot 
Point reactor is completed and spent fuel generated. This will afford the 
U.S. Government ample opportunity to assess impacts upon U.S. territory 
and the global commons of the latter two options. 

With respect to the claim that the Commission has not assessed site 
specific impacts, we wish to emphasize that the task of analyzing the precise 
impacts of an activity taking place within the territory of a foreign 
sovereign is an extremely difficult undertaking. As we concluded in Part 
11(3) of. this opinion, principles of national sovereignty deny the United 
States the right to insist upon site visits by its regulatory officials to assess 
impacts upon the global commons. In the absence of such visits, one must 
rely upon the generic analysis of the impacts set forth in ERDA-IS42, NRC 
staff analysis based on available analytical models, information gathered by 
the Executive Branch in its concise environmental review prepared 
pursuant to Executive Order 12114, domestic environmental impact 
statements prepared by the NRC staff, and other available information. 

"See e.g., Final Environmental Impact Statement on Handling and Storage of Spent Light 
Water Power Reactor Fuel (NUREG"{)575, August 1979); Environmental Impact Appraisal 
by the Office of Nuclear Reactor Regulation Relating to the Modification of the Spent Fuel 
Pools at Salem Nuclear Generating Stations (January 1979). Also see Table 5-3, 10 CFR 51.20. 
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These generic studies, in particular the Liquid Pathway Generic Study and 
the Final Environmental Standard on Floating Nuclear Plants, provide 
sufficient analysis to support NRC findings on whether impacts from a 
given site upon the global commons are acceptable. Based on this limited 
review which satisfies all statutory requirements, we believe that the 
proposed exports to the Philippines would not have unacceptable adverse 
impacts upon U.S. territory or the global commons. 

2. Cooperation with the Philippines 

Apart from its assessment of environmental impacts resulting from 
nuclear exports, the Commission is required under Section 102(2)(F) of 
NEPA to: 

Recognize the worldwide and long-range character of environmental problems 
and, where consistent with the foreign policy of the United States, lend 
appropriate support to initiatives, resolutions, and programs designed to maximize 
international cooperation in anticipating and preventing a decline in the quality of 
mankind's world environment. 

In addition to the considerable fmancial and other support the United 
States provides to the IAEA, -the intematonal organization which has the 
responsibility for assisting developing countries, such as the Philippines, to 
implement health,- safety and environmental protection programs, the 
Commission has been engaged in several specific cooperative programs 
with the Philippines that satisfy this requirement. In 1977, an NRC 
employee served on an IAEA safety mission that visited the Philippines. 
Working through th~ auspices of the IAEA, for the past three years NRC 
employees have been assigned to the Philippines. These individuals have 
worked on a full-time basis with the Philippine Atomic Energy Commission 
(P AEC). Three Filipinos have been assigned to work with the NRC staff for 
varying periods of time to gain experience in safety and regulatory matters. 
Two more Filipinos will participate in this training program in the coming 
months. The NRC on a regular basis has provided the Philippine Atomic 
Energy Agency with NRC regulatory guides and weekly news releases, 
Three Mile Island related documentation and staff reports, and information 
requested by P AEC personnel. 

Moreover, the United States and the Philippines entered into a bilateral 
regulatory information exchange agreement on April 28, 1980. Under that 
agreement, the P AEC will receive regularly additional information on 
regulatory and safety matters, including bulletins issued by the Commis­
sion's Office of Inspection and Enforcement, NRC Circulars and Informa-
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tion Notices, and a broad spectrum of general applicability NUREG 
reports. 

D. Requests for Stay of Commission Order 

A final matter which the Commission must consider in this proceeding 
relates to requests by two groups of participants for a Commission stay of 
any order issued on the Philippine ,licenses to permit orderly judicial 
review.66 The Movants argue that the jurisdiction of the federal courts to 
review"a Commission order could be aprogated If commodities covered by 
the pending Philippine license applications were shipped beyond the 
territorial limits of the United States before Movants had an opportunity to 
seek judicial review of the Commission's determinations. Therefore, they 
have requested the Cpmmission to stay in advance its order for seven days 
to avoid this possibility. 

The standards the Commission applies to stay motions are the same as 
those set forth in Virginia Petroleum Jobbers Association v. Federal Power 
Commission. 259 F.2d 921 (D.C. Cir. 1958) and Washington Metropolitan 
Area Transit Comm'n v. Holiday Tours, Inc., 559 F.2d 841 (D.C. Cir. 1977).67 
Of those, the weightiest is the need to maintain the status quo - whether the 
party requesting a stay has shown that it will be irreparably injured unless a 
stay is granted. 

In assessing the likelihood of irreparable injury here, the fundamental 
question is whether the major commodities covered by the pending license 
applications would pass beyond the jurisdiction of the United States prior 
to an opportunity for judicial review. 

In this regard, the record contains several relevant statements of fact by 
the license applicant, Westinghouse Electric Corporation. First,. on page 12 
of the applicant's submission of April 14, 1980, entitled "Opposition of 
Westinghouse Electric Corporation to 'Motion for a Stay Pending,''' the 
applicant asserts that "Movants suggestion that the reactor can be 
transported out of the country during the brief period for which they seek 
the stay is contrary to fact ... [aJs a practical matter, much of that equipment 
cannot be shipped for many months after licenses issue because of the lack of 
immediate availability of suitable transportation and handling equipment, 

"Letter from Thomas R. Asher representing the Center for Development Policy and the 
Movement for a Free Philippines to Leonard Bickwit, Jr., dated March 21, 1980; and Motion 
for a Stay Pending Appeal, dated Apri130, 1980, on behalf or the National Resources Derense 
Council. 
67J'hey are: has the petitioner made a strong showing that it is likely to prevail on the merits 
of its claim; whether absent a stay it will be irreparably injured; whether the granting of a stay 
will harm other participants; and where lies the public interest. 
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and the need for other mobilization efforts at the various ports of exit." 
After further inquiry by the Commisson on the specific anticipated dates of 
shipment of the four major items covered by the license applications,68 
Westinghouse responded in an April 22nd letter: "Assuming the export 
licenses issue during the week of April 28, 1980, shipment from the United 
States to the Philippines of the steam generators, reactor coolant pumps and 
reactor pressure vessel is not scheduled to occur until after August 31, 
1980, ... [s]hipment of the control rods ... is not scheduled to occur until after 
April 30, 1981." 

In view of the foregoing circumstances, we do not believe that a showing 
of irreparable injury has been made. Movants will have ample time to seek 
judicial redress of the Commission's decision. We are also of the view that 
the Commission's resolution of the merits of these applications is correct. 
that the public interest is served by timely supply of components and 
facilities which meet NNPA standards, and that issuance of a stay would 
harm others interested in the proceeding who support issuance of the 
licenses. For these reasons, we voted to deny the requests for a stay .. 

IV. Conclusion 
For the reasons set forth above, we believe that License Applications 

XR-120 and XCOM-OOI3 meet all the requirements relevant for issuance. 

OPINION OF COMMISSIONER GILINSKY 

I concur in the result reached by the Commission on previous occasions! 
that. consistent with applicable law,2 favorable findings on the health, 
safety and environmental impacts of U.S. nuclear exports abroad should 
not be a condition of export authorization by the NRC. The primary focus 
of the NRC export review process should continue to be on the 
proliferation risks posed by exports and the satisfaction of the criteria of the 

"See 10CFR 1I0.2(ss). 

• Westinghouse Electric Company (export of a reactor to Spain), CLI-76.9, 3 NRC 739 (1976); 
Babcock & Wi/cox (export of reactor to West Germany), CLI-77-IS, S NRC 1332 (1977). 
2The Atomic Energy Act of 1954, 42 U.S.c. Section 2011, et seq; the National Environmental 
Policy Act of 1969, 42 U.S.c. Section 4321, et seq: and the Nuclear Nonproliferation Act of 
1978, 22 u.s.c. Secion 3201, et seq. The scope of the Nuclear Regulatory Commission's 
jurisdiction and the extent of its responsibilities should, for the sake of clarity, be analyzed 
separately under the provisions of NEPA and those of Section 103(d) of the Atomic Energy 
Act which requires the Commission to fmd that issuance of an export license would not be 
"inimical to the common defense and security or to the health and safety of the public." 
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Nuclear Nonproliferation Act.] 
This is not to say that local impacts abroad of U.S. nuclear exports are 

not a proper concern of the U.S. Government. They often are, most 
particul~rly when they potentially affect Americans abroad NRC can play 
a useful role in the Government's examination of those questions by 
providing advice and assistance to the Department of State and, where U.S. 
bases abroad are involved, to the Department of Defense in their review of 
the export application." 

NRC advice on the ability of the recipient country to assure the safety of 
the reactor export in question would be especially useful to the Export­
Import Bank and should be available in its review of the loan application . 

. As a result of NRC's cooperative arrangements with other countries, the 
Commission should generally be well informed regarding the effectiveness 
of safety regulation in the recipient nation. It has always surprised me that 
large loans have been granted in the past without evaluating such 
information. I am informed that will no longer be the case in the future and 
that the Export-Import Bank will routinely seek such information early in 
the loan review process. . 

It is quite another thing, however, to ask the NRC to make a formal 
finding concerning the health, safety or environmental impact of the 
operation of the proposed facility within the recipient country as ·a 
condition of export approval. Unless it were invited to do so by a foreign 
government, the NRC could not perform the same type of safety and 
environmental review, to assess compliance with U.S. standards, for a 
nuclear power plant located in a foreign jurisdiction as it performs for a 
plant located in the United States. Yet what other standards can be 
applied? Evaluation of a proposed site requires information which cannot, 
as a practical matter, be gathered by an entity having no authority over the 
proposed location. Moreover. safety judgments are tied to future authority 
to inspect and to regulate the methods of const~ction and operation. For 
example, the integrity of the containment building depends upon the 
correct pouring of concrete. Similarily, the proper operation of the 

'The same result is reached by Commissioners Kennedy and Hendrie in part for different 
reasons. We agree however on two central points: that applicable law does not require the 
Commission to make an overall finding regarding the health, safety and environmental 
impacts of U.s. nuclear exports within the borders of recipient nations; and that in exercising 
its discretion the Commission should not condition export approval on a favorable overall 
fmding regarding such impacts. We also agree that the Commission should consider the health, 
safety and environmental impacts of the proposed export on the United States and the global 
commons. 
4Because so much has recently been made of the possible delays which may result from NRCs 
participation in the review of export license applications. I note in passing that the applications 
in this case have been before the United States Government for approximately 41 months. The 
Department of State considered the applications for a total of approximately 32 months. 
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equipment exported pursuant to a license depends upon its being properly 
assembled and installed. Again, the Commission could not supervise these 
operations unless it were invited to do so. 

These limitations exist even in an atypical case, such as this one, where 
the bulk of the reactor components are procured from U.S. suppliers. In the 
typical export licensing case where some portions of the plant, perhaps the 
reactor core, vessel and related equipment, m~y be purchased from a U.S. 
manufacturer and other portions of the plant from foreign manufacturers, 
possibly with a foreign architect-engineering firm supervising the project, 
an NRC finding as to the safety of the proposed plant would be even more 
difficult to make. It would require an evaluation of the foreign components 
and of the meshing under the supervision of a foreign entity between such 
components and the items of U.S. origin. But even this evaluation would 
not go to the heart of the safety issue. 

As demonstrated for all the world by the Three Mile Island accident, the 
safety of a nuclear reactor depends crucially on the manner in which it is 
operated. Even if the NRC were in a position to adequately review the 
siting and construction of a foreign nuclear plant, it would not be in a 
position to oversee the training and licensing of the plant's operators and 
managers, nor could it regulate the plant's operations over a period of thirty 
years.s Indeed, I think that it should be underlined that the Commission's 
present decision does not in any fashion address the manner in which this 
nuclear power plant will be operated. It should in no way be regarded as an 
endorsement ofthe safety of that plant. 

Applying these principles to the case before us, I would grant export 
licenses XR-120 and XCOM-0013. I would note in conclusion that in the 
wake of the Three Mile Island accident this Commission has determined 
that evacuation plans must be an integral part of the safety precautions 
taken even for nuclear plants designed, constructed and operated in 
conformance with rigorous U.S. standards. I would therefore suggest that 
the Secretary of Defense consult with the Commission on the need to 
implement protective measures, possibly including preparations for evacua­
tion, to insure the safety of the U.S. bases and personnel located in the 
vicinity of.the proposed site., 

'The Commission is in the process of certifying reactor operator training programs as part of 
its domestic licensing activity. When this has been accomplished, it may be desirable, at least 
where there is substantial U.s. involvement, to require assurance at the time the export license 
is granted that foreign operators will complete the certified training program. Although the 
imposition of this requirement would not result in the Commission supervising foreign 
operators in the same manner as it would domestic operators, it would enhance the safety of 
foreign reactors. Until that time, I would urge Westinghouse to insure that the operators of this 
plant complete all the operator training programs that would be completed by operators if this 
were a domestic reactor. 
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DISSENTING VIEWS OF CHAIRMAN AHEARNE 

The NRC must follow the laws under which it operates. Therefore, 
although on an ethical basis I might have preferred otherwise, I agree with 
the General Counsel's determination that the NRC does not have the legal 
authority to evaluate health, safety, and environmental effects that would 
occur in a recipient nation and do not bear on United States' interests.! 

I also agree with the General Counsel that the statutes are ambiguous on 
whether the NRC may evaluate the effects of an exported facility upon U.S. 
interests, and therefore the extent of such evaluation is a policy question.2 

In that, I agree with the Office of Policy Evaluation, which recommended 
that where there is U.S. interest, either on a military or an institutionlized 
long term presence of U.S. citizens, the Commission should consider health 
and safety effects of the exported reactor in a limited manner by reviewing 
all the available information.3 

Therefore, I dissent from the jurisdictional decision reached by the 
Commission. The Commission did not fully articulate its position on the 
question of jurisdictional reach until this decision. I fmd it not possible to 
simultaneously evaluate the appropriate jurisdictional reach and whether 
the Commission position warrants granting the export in this case (although 
I suspect it does). Therefore, I abstain from the Commission's determina­
tion on the pending applications. 

DISSENTING VIEWS OF COMMISSIONER BRADFORD 
This is a neither a dear question nor any easy case. The law is not 

explicit, and strong policy considerations point in mutually exclusive 
directions. The difficulty of the matter having been acknowledged, it must 
still be noted that the majority result does not rise to the occasion. Having 
concluded that the law permits an assessment of the effects of U.S. exports 
at least on the health and safety of U.S. citizens abroad and on the global 
co~ons, the Commission decision establishes a practice that, in this case, 
leads to an assessment of the impact of an accident on fish no closer than 
twelve miles to the Philippine coast while ignoring the impact of an accident 
on the 30,000 U.S. citizens stationed at the Subic Bay Naval Base and the 
Clark Air Force Base within 10 and 30 miles of the plant.! 

.SECY 80-20 at 7-13 (memorandum fm L. Bickwit, Jr., General Counsel and E. Hanrahan, 
Director, OPE to PJe Commissioners dated January IS, 1980). -
lId. at 13-16. 
3Id. at 27-28. 

IThis policy of focusing great attention on the analysis of minor contributors to overall risk 
while declining to consider the major contributors is not new. The Atomic Energy Commission 
did the same thing by analyzing Class I-VIII accidents in detail while refusing to analyze C1ass 
IX accidents, even though it had proof before it that Oass IX accidents were the dominant 
contributor to risk from nuclear accidents. (See StafTPapcr SECY-R-338, November IS, 1971). 
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What should be considered pursuant to the Atomic Energy Act is 
whether there are means available to this Commission or 'the U.S. 
Government that would lessen the probability or the consequences of a 
serious accident at a U.S. exported reactor. To find that a reactor exported 
without every reasonable precaution to prevent or mitigate against such an 
accident would not be "inimical to the common defense and security" is to 
ignore the effects of Three Mile Island in this country and abroad, to say 
nothing of whatever military significance might attach to disabling the Clark 
and Subic bas~s in this particular case. Nuclear licensing around the ~orld 
is clearly affected by a major accident,2 and as long as the U.S. 
Government maintains that nuclear power has a security-related role to 
play in lessening global dependence on imported oil, it is counterproductive 
for its licensing agency to issue exports without doing everything possible to 
avoid the impact of an accident on that role.3 

Nonetheless, the NRC must recognize limits on its power to review 
safety requirements in recipient countries. The majority have stated the 
concern regarding the extraterritorial application of domestic law. It is also 
reasonable to note, as they do, that the reactor is expected to operate for 
some 30 years under laws, standards, and inspection practices that will flow 
entirely from the sovereignty of the recipient nation. These laws and 
practices, not any U.S. review, will be the ultimate determinant of the safety 
of the reactor, and the Commission is correct in noting that a U.S. review 
cannot be a substitute for effective national regulation.4 

The framework for any NRC review should be a balancing of the 
principles of sovereignty and national regulation against our own self­
interest in avoiding accidents and against our responsibility, as suppliers of 

, a potentially dangerous technology, to fully inform the purchaser of the 

rrhe only tenable way to deny that such effects are adverse to the common defense and 
security is to argue that the reactors are unnecessary in any case, but especially so in 
developing countries. Even the proponents of this view, however, do not advocate failure to 
take every reasonable precaution against reactor'accidents as a responsible way to prove their 
point. . 
'It is important to understand that the point being made here is that the adverse impact on the 
common security flows from the unnecessary failure to guard as thoroughly as possible against 
the worldwide repercussions of a nuclear accident. This is emphatically not to say that the 
barrels of oil involved in the operation of anyone or two or ten reactors during a particular 
period of time would necessarily raise a similar common security concern. 
4However, the majority opinions go on to stand the significance of this point on its head. The 
conclusion should not be that no review is in order because the review cannot guarantee safe 
operation. It should be that, because the U.S. has little control over the operating practices or 
quality assurance and control programs, we should at least do what we reasonably can to 
advise at the outset on the safety of the site, the design. and the regulatory program. 
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best information that we can develop. Thus, our legal responsibility to 
consider the common defense and security, our legal responsibility to 
consider the health and safety of American populations living overseas, and 
a policy determination to take some effective responsibility for the safe use 
of our exports all merge in the direction of a more comprehensive review 
than the Commission has chosen to undertake. I would not assert that such 
a review could be a basis for the denial of an export in any but the most 
extraordinary case. In slightly less extreme cases, preconditions could be 
attached to an export license. In most cases, however, a review would 
presume the intelligent self-interest of the recipient nation and could be 
offered on a cooperative basis as a positive benefit of the U.S. export 
process. 

Such a review might, depending on the information available in any 
given case, lead to a statement on the following points: 

1) Whether the proposed reactor design would be licenseable in the 
United States. Ifnot, why not.' 

2) Whether the site contained any obvious features that would make it 
unlicenseable in the U.S. Whether particular features should be of sufficient 
concern to the recipient country to require further inquiry on its part. 

3) Whether the recipient country was creating a regulatory framework 
adequate for the scope of its nuclear program. 

Depending on the circumstances, some of the results of such a review 
could conceivably be furnished to the recipient country in confidence if 
need be. Furthermore, the existence of effective International Atomic 
Energy Agency involvement could alleviate or remove particular concerns. 

'One party. the Natural Resources Defense Council suggests a history of this design that 
would, ifverified, seem to compel a more extensive reivew: ' 

"The PNPP·l design b refereneed to a reactor under construction since 1974 in 
Yugoslavia. This plant in turn had been referenced to an earlier plant under construction 
in Brazil. This plant was referenced to a Puerto Rican plant which was never built nor 
licensed by the CommUsion. The Commission review of the design ofthb U.S. plant was 
never completed, terminating in late 1972." . 
"The State Department's Concbe Environmental Review does not name any reference 
plant for the PNPP·I, but asserts that it b an updated version of three plants in the 
United States: Kewaunee, Turkey Point, and Prairie Island. All of these plants went 
into operation between 1972 and 1974 and received their construction permits years 
before even the terminated Puerto Rico plant review. In the last decade, there have been 
considerable changes in applicable design criteria and regulatory guidelines. It b highly 
unlikely that any of these plants could be licensed to operate today without substantial 
modifications." 
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• • • • 

As I intimated at the outset, I believe that the Commission result in this 
case is unsound law and bad policy. The fact is that an accident as severe as 
Three Mile Island would be inimical to the common defense and security as 
discussed above. Furthermore, a more severe accident could pose a specific 
thfeat to the common defense and security interests protected by the Subic 
and Clark Bases and to the public health and safety of the 30,000 
Americans at those bases. Whatever the scope of the Commission's 
discretion in coping with this concern, it does not have the power to refuse 
to evaluate it at all. The finding that the export is not inimical to the 
common defense and security or to the health and safety of the public 
should rest at least on as detailed a review as can reasonably be made. No 
such review exists.6 

The plurality opinion has also made curious work of the intent behind 
the Congressional treatment of Section 103(d) of the Atomic Energy Act in 
the enacting of the Nuclear Nonproliferation Act of 1978. As a first step in 

. its reasoning, the plurality defines away any obligation to concern itself 
with the health and safety of American citizens abroad by "interpreting" 
the relevant section of the Senate Report on the Nuclear Nonproliferation 
Act. What the report says is: 

"Although the NRC fmding on the health and safety of the public refers only to 
the American public, it should be recognized that certain oveseas activities could 
pose a threat to Americans."7 

The Commission suggests that the word "overseas" means only that 
activities on the Canadian or Mexican boarders having an impact on the 
U.S. public must be considered. As to just what "seas" such activities would 
be "over," the Commission maintains a dignified silence. 

With regard to the operation of the military bases as they affect the 
common defense and security, \ the Commission asserts that it has 
traditionally interpreted the Section 103(d) language as including just the 
common defense and security of the U.S. This proves nothing. Such an 

'This void is not filled by the environmental assessment prepared by the Departments of State 
and Defense with the assistance of the Department of Energy. That document is little more 
than a description of the reactor. The Department of Energy was strongly criticial of it, and it 
does not address the possible consequences of a severe accident beyond saying that they would 
be similar to those to be expected in the U.S. This statement ignores local conditions which are 
essential to evaluating impacts. In any case, the Commission has declined to consider this 
document even though the Departments of State and Defense actually suggested an NRC 
review of the volcanic and seismic risks posed by the reactor to the military bases and thus to 
the common defense and security. 
7Senate Rep. 95-467, 95th Cong., 1st Scss., at 13. 
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interpretation reinforces the Commission's duty to examine the impacts on 
the operation of these military bases which exist to defend the common 
defense and security of the U.S. 

On this subject, the House Report states, 

In the absence of unusual circumstances, the Committee believes that any 
proposed export meeting the criteria set forth in Subsection 127(a) .•• would also 
satisfy the common defense and security standard.' 

Far from indicating, as the plurality opinion claims, that "the Conimittee 
did not contemeplate that NRC would use the inimicality rmding 
to ... include matters ... beyond the explicit nonproliferation criteria," the 

, Report clearly expects the Commission to do' just that in "unusual 
circumstances." The presence of' two U.S. military bases near the site 
clearly presents just such circumstances. Indeed, I cannot imagine what the 
Commission deems "unusual" to mean in this context if it does not mean a 
cluster of tens of thousands of U.S. citizens near a site in a case in which 
even the Departments of State and Defense urged a limited NRC review. 

Having thus converted a legal duty into a discretionary option, the 
Commission has declined to exercise that option. The primary basis for the 
refusal to examine the potential impacts of the export is that the 
Commission would still not be in a position to determine that the reactor 
could be operated safely. This is not a legally sufficient basis for refusing to 
look arthe potential impacts on the U.S. citizens and the operation of the 
military bases. Such a look might have provided the missing rational basis 

, for the findings essential to the issuance of this license. For example, if the 
conclusion had been that the worst possible accident could cause numerous 
casualties and leave the militarY. bases temporarily or permanently 
unuseable, the Commission might' then· (1) have recommended to the 
Departmenhof Defense that it draw up emergency plans, (2) have 
determined the probability of the accident to be small enough that the risk 
is acceptable, or (3) have offered assistance to the Philippines to attempt to 
reduce the risk.' 

The other Commission concern is that such a review would intrude on 
the sovereignty of the 'Philippines. This assumes that the Philippines would 
not have welcomed some review if it had been offered early in the 
proceeding. In any case, however, some level of review could have been 
based on the information available in this country as well perhaps as 
meteorological data' from the military bases. Furthermore, a review 'to 
determine the possible impacts upon U.S. citizens residing around, the 

IHouse Rep. 95-587, 95th Cong., 1st Sess., at 21. 
'In this context, I agree with Commissioner Gilinslcy's suggestions regarding the Export­
Import Bank review and the Department of Defense. 
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reactor seems no more intrusive than some aspects of the nonproliferation 
reviews nuclear exporting nations are committed to perform pursuant to the 
London Supplier Guidelines and the Nonproliferation Treaty . 
. The inconsistency in the Commission's treatment of the sovereignty 

question is apparent from the plurality's statement that if the reactor were 
situated in Canada or Mexico close to the U.S. border, the Senate report 
means that "the U.S. must consider the· impacts on U.S. citizens and 
territory." In those cases, just as in this case, the U.S. cannot assure that the 
reactor will be operated safely, and any intrusion on sovereignty would be 
the same in Canada and Mexico as in the Philippines. 

• • • • 

Because my dissent is from the Commission order setting the scope of 
this and other reactor export proceedings, a decision reached months ago, it 
is somewhat out of place in the decision o,!l the export itself. However, this 
order is the first place that the Commission has set forth the reasoning 
behind its earlier decision. 

If my concern were simply one of policy, I would note my dissent from 
the earlier policy but concur that the export license was correct under the 
course chosen. Because, however .. I believe that the law requires of us work 
that has not been done, I must dissent from the issuance of the license itself 
at this time. I do not mean .by the dissent to say that the record establishes 
that the plant will be unsafe. The point is that the Commission has declined 
to consider that question, even as it may affect U.S. citizens and security 
interests. 

• 
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Cite as 11 NRC 672 (1980) 

UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

COMMISSIONERS 

John F. Aheame, Chairman 
Victor Glllnsky 

Richard T. Kennedy 
Joseph M. Hendrie 
Peter A. Bradford 

CLI-80-15 

In the Matter of Docket No. 110-00495 

WESTINGHOUSE ELECTRI~ 
CORPORATION 

(Exports to the Philippines) May 6,1980 

The Commission decides to adhere to. the policy reflected in several 
earlier export licensing decisions and restricts its consideration of health, 
safety and environmental effects arising from exports of nuclear reactors to 
those that could affect the territory of the United States or the global 
commons. The Commission also announces that it will not consider those 
impacts when reviewing export license applications for reactor components 
or special nuclear material. 

• MEMORANDUM AND ORDER 

For the reasons set forth in the Opinion of Commissioners Kennedy and 
Hendrie and the Opinion. of Commissioner Gilinsky issued today, the 
Commission has decided to adhere to the policy reflected in several of its 
earlier export licensing decisions and will only consider those health, safety 
and environmental impacts arising from exports of nuclear reactors that 
affect the territory of the United States or the global commons. The 
Commission will not consider these impacts when acting upon exports of 
components or special nuclear material. The health, safety, and environ­
mental impacts from individual fuel shipments or component shipments are 
generally de minimis and the Commission has consistently taken the 
position that individual fuel exports are not "major federal actions." See 
Ed/ow International, CLI-76-6, 5 NRC 563,584 (1976). 
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As noted in the earlier order, Chairman Aheame and Commissioner 
Bradford have dissented from the Commission's jurisdictional determina­
tions.1 

It is so ORDERED. 

Dated at Washington, D.C. 
this 6th day of May 1980. 

-
By the Commission 

SAMUEL J. CHILK 
Secretary of the Commission 

ISection 201 of the Energy Reorganization Act, 42 U.S.c. 5841, provides that action of the 
Commission shall be determined by a "majority vote of the members present" Commissioner 
Kennedy was not present at. the meeting at which this Order was approved. Co~ssioner 
Kennedy had previously indicated his approval of this Order in an earlier session on the same 
date. To enable the Commission to proceed with this matter without delay, Commissioner 
Bradford, who was a member of the minority on the question up for decision, did not 
participate in the formal vote. He would have dissented. Accordingly. the formal vote of the 
Commission is 2-1. 
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Cite as 11 NRC 674 (1980) 

UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

COMMISSIONERS 

John F. Aheame, Chairman 
Victor Glllnsky 

Richard T. Kennedy 
Joseph M. Hendrie 
Peter A. Bradford 

CLI-80-16 

In the MaHer of Docket No. 50-2890L 

METROPOLITAN EDISON 
COMPANY 

(Three Mile Island Nuclear 
Station, Unit No.1) 

May 16, 1980 

In response to the Licensing Board's certification of two questions 
presented by the TMI-2 accident, the Commission determines that: (I) 
no special circumstances exist in this proceeding to warrant the grant of a 
waiver or exception to the design basis assumptions of 10 CFR 50.44 
involving the generation of hydrogen gas following a loss-of-coolant­
accident; and (2) post-accident hydrogen gas control should be an issue in 
this proceeding and may propedy be litigated under 10 CFR Part 100. The 
Commission also announces its intent to address the hydrogen generation 
issue in a general rulemaking proceeding concerning degraded core 
conditions. 

MEMORANDUM AND ORDER 

On January 4, 1980, the Licensing Board certified two questions to the 
Commission in this proCeeding: 

1. Whether the provisions of 10 CFR 50.44 should be waived or exceptions made 
thereto in this proceeding where a prima facie showing has been made under 10 
CFR 2.758 that hydrogen gas generation during the TMI·2 accident was well in 
excess of the amount required under 10 CFR 50.44 as a design basis for the post­
accident combustion gas control system for TMI-I. 
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2. Whether post-accident hydrogen gas control should be an issue in this 
proceeding where post-accident hydrogen gas control was perceived to be a 
serious problem and was in fact a proble~ during the TMI-2 accident. 

Although the Commission in its August 9 Order and Notice of Hearing 
did not specifically list hydrogen gas control as an issue to be considered by 
the Board, the Commission did not intend to exclude the issue from 
consideration by the Board. The Three Mile Island accident has in fact 
raised a safety issue regarding hydrogen control measures following a loss­
of-coolant accident that should be addressed. The Commission believes 
that, quite apart from 10 CFR 50.44, hydrogen gas control could properly 
be litigated in this proceeding under 10 CFR Part 100. Under Part 100, 
hydrogen control measures beyond those required by 10 CFR 50.44 would 
be required if it is determined that there is a credible loss-of-coolant 
accident scenario entailing hydrogen generation, hydrogen combustion, 
containment breach or leaking, and offsite radiation doses in excess of Part 
100 guideline values. The design basis assumptions of 10 CFR 50.44, in 
particular the assumption that hydrogen generation following a loss-of­
coolant 'accident is dependent on ECCS design as opposed to actual ECCS 
operation, do not constrain the choice of credible accident sequences used 
under 10 CFR lOO.1I(a). Union of Concerned Scientists v. AEC, 499 F.2~ 
1069, 1090 (D.C. Cir. 1974). Thus we answer the second certified question 
in the affIrmative. 

We answer the first certified question in the negative. We are of course 
aware that the Three Mile Island. accident resulted in hydrogen being 
generated far in excess of the hydrogen generation design basis assumptions 
of 10 CFR 50.44. This was because the operator interfered with actual, 
ECCS operation with the result that the safety system did not operate as 
designed and as 50.44 assumed ii would operate. However, this is a safety 
issue that is not peculiar to Three Mile Island Unit I - it is an issue that is 
common to all light water power reactors because operators generally have 
the physical capability to interfere with automatic ECCS operation. The 
proper response to this issue is not waiver of the rule under 10 CFR 2.758 
because this case presents no "special circumstances," but rulemaking to 
either amend or suspend the present rule. The Commission is planning a 
broad rulemaking proceeding that will address the general question of 
possible safety features to deal with degraded core conditions. This 
rulemaking proceeding will include measures to deal with hydrogen 
generation following a loss-of-coolant accident. The results of this proceed­
ing will be applicable to plants such as Three Mile Island Unit 1. 

. The question remains whether the hydrogen generation issue presented 
by the Three Mile Island accident is sufficiently serious and urgent that an 
immediate rule suspending the hydrogen generation design basis assump-
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tions of 50.44 is required without awaiting completion of the degraded core 
rulemaking. We believe that the answer is no, for the following reasons. 
First, such a .suspension would only affect the context in which the issue 

. would be evaluated, and not whether the issue would be evaluated at all. 
We have stated above that the hydrogen control issue can be litigated under 
10 CFR Part 100. Under Part 100 the likelihood of an accident entailing 
generation of substantial (in excess of 10 CFR 50.44 design bases) 
quantities of hydrogen, the likelihood and extent of hydrogen combustion, . 
and the ability of the reactor containment to withstand any hydrogen 
combustion at pressures below or above containment design pressure would 
all be at issue. A critical issue here would be the likelihood of an operator 
interfering with ECCS operation. 

Second, the effect of a suspension of the 50.44 hydrogen design basis 
assumptions would be that constraining assumptions would be placed on 
hydrogen generation safety evaluations. Under those portions of 50.44 that 
would remain, and under 10 CFR Part 50, Appendix A, General Design 
Criterion 50, the evaluation would need to assume that a loss-of-coolant 
accident is certain to occur, that any hydrogen generated is certain to burn, 
and that the containment is certain to fail at pressures in excess of design 
pressure. The only issues would be how much hydrogen would likely be 
generated and whether the pressures' resulting from combustion of the 
hydrogen would exceed containment design pressure. To be sure these 
types of assumptions would incorporateconservatisms in the analysis that 
would not be incorporated into a Part 100 analysis. However, after the 
Three Mile Island accident the Staff has given licensees explicit instructions 
not to tum off prematurely the ECCS system. As noted above, it was 
operator interference with ECes operation that was the root cause of the 
hydrogen generation problem at Three Mile Island Unit 2. In our view this 
instruction, which had not been issued when 50.44 and General Design 
Criterion 50 were promulgated, compensates for the less conservative 
analytical framework of Pait 100, and serves as a basis to sustain the 
present hydrogen generation assumptions of 50.44 at least for the interim 
until the degraded core rule making can be completed. 
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Thus we are leaving 10 CFR 50.44 in place for the time being until more 
deliberate and considered rulemaking can be completed.1 

Dated at Washington, D.C. 
this 16th day of May 1980. 

For the Commission 

SAMUEL J. CHILK 
Secretary of the Commission 

SEPARATE VIEWS OF COMMISSIONERS GIUNSKY AND 
BRADFORD 

We would have waived 10 CFR 50.44. To us, a proceeding at Three Mile 
Island seems an extraordinary place for the Commission to adhere to the 
proposition that only five percent of the cladding will react to release 
hydrogen, given that the recent accident is known to have released several 
Hmes that quantity. 

·Scction 201 of the Energy Reorganization Act, 42 u.s.c. 5841, provides that action of the 
Commission shall be determined by a "majority vote of the members present." Commissioners 
Gilinsky and Kennedy were not present at the meeting at which this Order was approved. Had 
he been present, Commissioner Gilinsky would have dissented in part, as noted in the attached 
separate views of Commissioners Gilinsky and Bradford. Had Commissioner Kennedy been 
present, he would have voted to approve this Order. Accordingly, the formal vote of the 
Commission is 2-1. . 

• 
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Cite as 11 NRC 678 (1980). 

UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

COMMISSIONERS 

John F. Aheame, Chairman 
Victor Glllnsky 

Richard T. Kennedy 
Joseph M. Hendrie 
Peter A. Bradford 

CLI-80-17 

In the MaHer of Docket No. 50-387CP 
50-388CP 

PENNSYLVANIA POWER AND 
LIGHT CO., et of 

(Susquehanna Steam Electric 
Station, Units 1 and 2) 

May 16, 1980 

In response to intervenor's request that the Commission review certain 
diseovery rulings by the Licensing Board and grant other relief in this 
proceeding. the Commission declines to act itself and refers the matter to 
the Appeal Board for appropriate action. 

RULES OF PRACllCE: INfERLOCUTORY APPEALs 

The Appeal Board functions as the Commission's delegate in the review 
of Licensing Board action in proceedings involving the licensing of nuclear 
power reactors. In the absence of extraordinary circumstances warranting 
Commission involvement, requests for interlocutory review of Licensing 
Board rulings and other relief should be directed'to the Appeal Board 
rather than to the Commission. 10 CFR 2.730(f). 2.785. 

ORDER 

The Commission has received and evaluated the Environmental Coali­
tion on Nuclear Power's (ECNP) "Request to the NRC Commissioners for 
Expedited Consideration of Actions of an Atomic Safety and Licensing 
Board and Other Matters." That request seeks the Commission's involve­

. ment in the SusquelJanna licensing proceeding with respect to the entry of 
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discovery protective orders, disqualification and reconstitution of the 
Licensing Board, and other similar relief. Because the Commission does not 
believe that there are such exceptional circumstances which warrant the 
extraordinary involvement of the Commission at this stage of the proceed­
ing, the Commission declines to act on the request but refers the matter to 
the Atomic Safety and Licensing Appeal, Board for appropriate action. 10 
CFR 2.730(f). 

The CommissioIYS Rules of Practice contemplate that requests for relief, 
such as those in ECNP's filing, be directed to the Appeal Board, which 
functions as the Commission's delegate for these matters. 10 CFR 2.785. In 
appropriate circumstances, that Board may stay the effect of Board 
decisions, 10 CFR 2.788, and may act on disqualification motions, 10 CFR 
2.704. The Appeal Board may also consider whether a basis for interlocuto­
ry review and appropriate relief. Puget Sound Power and Light Company 
(Skagit Nuclear Power Project), ALAB-572, 10 NRC 693, 695 n.5 (1979). 

Accordingly, the Commission refers ECNP's filing, together with the 
responses filed by the applicant and NRC Staff, to the Appeal Board for 
appropriate action.' 

It is so ORDERED. 

Dated at Washington, DC, 
this 16th day of May 1980. , 

For the Commission 

SAMUEL J. CHILK 
Secretary of the Commission 

ISection 201 of the Energy Reorganization Act, 42 U.S.c. 5841, provides that action of the . 
Commission shall be determined by a "majority vote of the members present." Commissioners 
Gilinsky and Kennedy were not present at the meeting at which this Order was approved. Had 
they been present, they would have voted to approve this Order. Accordingly. the formal vote 
of the Commission is 3-0. 
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Cite as 11 NRC 680 (1980) 

UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

COMMISSIONERS 

John F. Ahearne, Chairman 
Victor Glllnsky 

Richard T. Kennedy 
Joseph M. Hendrie 
Peter A. Bradford 

CLI·80·18 

In the Matter of License Nos. XSNM·1379 
XSNM·1569 
XCOM·0240 
XCOM·0250 
XCOM·0376 
XCOM·0381 
XCOM·0395 

EDLOW INTERNATIONAL 
COMPANY, et al 

(Agents for the Government of 
India on Applications to 
Export Special Nuclear 
Materials and Components) 

May 16, 1980 

The Commission fmds that seven license applications for the export of 
special nuclear material and components for use in the Tarapur Atomic 
Power Station do not meet the criteria set forth in Sections 109, 127, and 
128 of the Atomic Energy Act and accordingly refers them to the President 
pursuant to Section 126b.(2) of the Act. 

ATOMIC ENERGY ACT: NON-PROLIFERATION (SECTION 128) 

The "full-scope" safeguards criteria of Section 128 of the Atomic Energy 
Act must be applied in the Commission's review of all applications for the 
export of nuclear fuel flIed after September 10, 1979, or for which NRC 
licensing action is taken after March 10, 1980. Section 128b of the Atomic 
Energy Act, 42 U.S.C. 2157(b). 
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MEMORANDUM AND ORDER 

Severi license applications were ftIed with the Commission' seeking 
authorization to export material and components for use in the Tarapur 
Atomic Power Station (farapur) located near Bombay, India: 

(1) XSNM-1379 on September 20, 1978 for export of487.3 kilograms 
of U-235 contained in 19,858.8 kilograms of uranium enriched to a 
maximum of 2.7%; 
(2) XCOM-0240 on April 25, 1979, as amended May 8, 1980, for 
export of replacement parts; 
(3) 'XCOM-0250 on May 7, 1979 for export of replacement parts; 
(4) XSNM-1569 on August 17, 1979 for export of 487.3 kilograms of 
U-235 ,contained in 19,858.8 kilograms of uranium enriched to a 
maximum of2.71%; 
(5) XCOM-0376 on March 6, 1980 for export of replacement parts; 
(6) XCOM-0381 on March 14, 1980 for export of replacement parts; 
and 
(7) XCOM-0395 on April 3, 1980 for export of replacement parts. 

The lengthy history of U.S.-Indian cooperation in connection with the 
Tarapur reactors is fully chronicled in several formal Commission decision.2 

The Commission cannot fmd, based on a reasonable judgment of the 
assurances provided by the Government of India and other information 
available, that License Applications XSNM-1379, XSNM-1569, XCOM-
0240, XCOM-0250, XCOM-0376, XCOM-0381,'and XCOM-0395 meet the 
criteria for issuance set forth in Sections 109, 127, and 128 of the Atomic 
Energy Act. Accordingly, NRC is referring these license applications to the 
President, pursuant to procedures set forth in Section 126b.(2) of the 
Atomic Energy Act. 

The basis for the Commission's decision is as follows. India has several 
nuclear facilities which have not been placed under International Atomic 
Energy Agency safeguards. After reviewing the legislative history of Section 
128 of the Atomic Energy Act, the Commission has concluded that the full­
scope safeguards criterion applies to the two fuel applications. The 
legislative history of the Nuclear Nonproliferation Act is replete with 
references that the full-scope safeguards criterion would come into effect at 
a date certain3 - that the aeplication of the criterion would have a 

IA brief chronology of correspondence on these applications is attached 
lCLI-76-IO, 4 NRC I (1976); CLI-76-ti, 3 NRC 563 (1976); CLI-77-20, 5 NRC 135S (1971); 
CLI.7S-S,7 NRC 436 (I97S); CLI-7S-20, 8 NRC 675 (197S); CLI-794, 9 NRC 209 (1979). 
'E.g., H. Rep. No. 95-5S7, 95th Cong., 1st Scss. at 22, 25; S. Rep. No. 95467, 95th Cong. I, 1st 
Sess. at 18; Statement of Senator Glenn. 123 Cong. Rec. S.13139 (July 29, 1971). 
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"guillotine" effect." The State Department's view that the criterion does not 
apply to license applications filed before September lO, 1979 where the 
applicant reasonably expected the license'to issue prior to March 10, 1980 
is, we believe, inconsistent with Congressional intent. As we understand the 
Department's view, if an application were filed with the Commission prior 
to September 10, 1979, an applicant expected the license before March lO, 
1980, but the Executive Branch did not provide the Commission with its 
views until years later, the criterion would not apply. Such results do not 
comport with the "guillotine" approach which was contemplated. 

Because of unique features in the Agreement for Cooperation between 
the United States and India, the Commission is also unable to frnd that the 
two fuel applications satisfy the requirements of Section 127 of the Atomic 
Energy Act or that the component applications satisfy the requirements of 
Section 109 of the Atomic Energy Act. This issue is thoroughly discussed 

,in earlier Commission opinions.' 
The Commission's inability to issue these licenses should not be read as a 

recommendation one way or the other on the proposed exports. Rather, we 
have found that the particular statutory fmdings with which the NRC is 
charged cannot be made. Congress provided that the President may in such 
a case authorize the export by executive order if he finds "that withholding 
the proposed export would be seriously prejudicial to the achievement of 
United States nonproliferation objectives, or would otherwise jeopardize 
the common defense and security."6 

It is so ORDERED. 

Dated at Washington, D.C. 
this 16th day of May 1980. 

By the Commission 

SAMUEL J. CHILK 
Secretary of the Commission 

4Testimony of Joseph Nye, Deputy Undersecretary of State for Security Assistance, Science 
and Technology, before the Subcommittees on International Security'and Scientific Affairs, 
and on International Economic Policy and Trade of the House Committee on International 
Relations, 95th Cong., Ist Sess., at 118 (May 19, 1977). 
'CLI-78-8, 7 NRC 436 (1978); CLI-79-4, 9 NRC 209 (1979). 
'Section 201 of the Energy Reorganization Act, 42 U.s.c. 5841, provides that action of the 
Commission shall be determined by a "majority vote of the members present." Commissioner 
Kennedy was not present at the meeting at which this Order was approved. Had he been 
present he would have voted to approve this Order. Accordingly, the formal vote of the 
Commission is 4-0. 
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Chronology of Events 

On March 28, 1979, Louis V. Nosenzo, Deputy Assistant Secretary 
of State sent a letter to James R. Shea, Director, Office ofIntemational 
Programs, U.S. Nuclear Regulatory Commission, which contained an 
Executive Branch analysis on XSNM-1379. The Executive Branch 
concluded that all applicable export licensing criteria were met and 
recommended issuance of XSNM-1379. Shortly after receiving this 
submission, the NRC posed additional questions to the Executive 
Branch regarding India's nuclear programs and policies. The Depart­
ment of State forwarded its response to the NRC on July 5, 1979. On 
August IS, 1979, the Commission noted changes in the leadership of 
the Government of India and requested an Executive Branch assess­
ment of the impact of _these developments on the Executive Branch 
analysis of XSNM-1379. In its letter the NRC noted its intention to 
defer final consideration of XSNM-1379 and two component cases 
(XCOM-0240 and 0250) until receiving a response to this inquiry. On 
October 19, 1979, the Commission sent a letter to the Department of 
State noting that it had not received a response to the questions raised 
in the August letter and requesting that the Executive Branch include 
an assessment of the leadership changes in its views on License 
Application XSNM-1569, which was then pending in the 'Executive 
Branch. On May 7, 1980, the Executive Branch in a letter from Louis V. 
Nosenzo to James R. Shea provided responses to the Commission's 
August IS questions and provided its views on XSNM-156~. The 
Executive Branch concluded that XSNM-1569 met all' applicable 
criteria for issuance and recommended issuance of the license. 
- In a letter from Louis V. Nosenzo to James R. Shea, dated June II, 
1979, the Executive Branch concluded that XCOM-0240 met all 
applicable licensing criteria and recommended issuance of the license. 
- In a letter from Louis V. Nosenzo to James R. Shea, dated October 
22, 1979, the Executive Branch concluded that XCOM-0250 met all 
applicable licensing criteria and recommended issuance of the license. 
- In three sepru:ate letters from Louis V. Nosenzo to James R. Shea, 
dated MaY,13, 1980, the Executive Branch concluded that XCOM-
0376, 0381 and 0395 met all applicable licensing criteria arid recom­
mended issuance of these licenses. 
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0IaIrman Aheame's Concurring Views . 
In March 1979 I found that a license application for export of fuel to 

India for use in Tarapur met the Section 127 criteria and concurred in the 
Commission's decision to authorize that export.' In connection with that 
decision I made the following statements: . 

"Ifthere had been no indications of progress towards U.S. nonproliferation goals, 
I would fmd that to weigh in favor of denial. The fact that some progress has been 
made weighs in the other direction. 

"The current Government of India has taken truly significant steps to meet these 
proliferation goals. India is the only country that having exploded a nuclear 
device, has turned away from nuclear weapons, and has demonstrated the ability 
to make the difficult choice of not continuing down that path. Although the 
previous government was certainly not supportive of nonproliferation policy and 
acted in a manner which was inimical, the present government has done just the 
opposite-it has acted responsibly and courageously." (Id. at 250). 

Since that decision, Mr. Desai has departed and Mrs. Ghandi has been 
elected Prime Minister. No progress has been made in achieving full scope 
safeguards and Prime Minister Ghandi "has not ruled out the option of so­
called peaceful nuclear experiments, should this be considered to be in 
India's interest.''2 . 

Consistent with my reasoning in the previous case, I can no longer frod 
that the criteria in Section 127 are met. In addition, I do not agree with the 
Executive Branch's interpretatation that the March 10, 1980 deadline for 
full-scope safeguards meant only that the applicant intended to ship the 
material prior to the deadline. Consequently, I cannot find that the Section 
128 criterion has been met. Finally I cannot frod that the criteria in Section 
109 are met for the same reasons I cannot find that the corresponding 
criteria in Section 127 are met. Consequently, I agree we should forward 
these applications to the President for his consideration. 

IEdlow International Company (Agent for the Government of India on Application to Export 
Special Nuclear Materials), CLI-794, 9 NRC 209, 23()'SO (1978) (separate views of 
Commissioner Abeame). 
2May 7, 1980letter from Louis V. Nosenzo, Deputy Assistant Secretary of State, to lames R. 
Shea, Director, Officc of International Programs, u.s. Nuc:1ear Regulatory Commission 
(providing the Executive Branch response to NRC's August IS, 1979 inquiry c:onc:crning the 
impact of the change in government on the prior Executive Branch analysis). 
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SEPARATE OPINION OF COMMISSIONER GILINSKY 

This decision involves, primarily, two export license applications for fuel 
shipments for the Tarapur Atomic Power Station. I These applications, on 
which the NRC is acting after the expiration of a two-year grace period 
provided by the Nuclear Nonproliferation Act, are subject to the require­
ment of Section 128 of the Atomic Energy Act that international safeguards 
apply to all nuclear facilities in the receiving country.2 India has rejected 
such full-scope safeguards. . 

In recommending approval of these applications, the Department of 
State has informed the Nuclear Regulatory Commission that "[i]f the NRC 
does not act favorably, the President is prepared to authorize the export by 
Executive Order."l There is reason to believe, on the basis of the 
Department of State's presentation to NRC, that the Department, prior to 
submitting these license applications to NRC, assured the President that 
Section 128's full-scope safeguard requirement is not applicable to these 
particular fuel exports, and that the President, in authorizing public 
comment on his intention, relied on that opinion. 

The Nuclear Regulatory Commission disagrees with the Department of 
State's interpretation.4 The export can take place only if the President grants 
a waiver from this requirement of the law and if Congress allows that 
waiver to stand. The law requires the President, in granting the waiver, to 

I XSNM-1379 and XSNM-1569. 
242 U.S.c. Section 2157 which provides that '1a]s a condition of continued United States 
export of ... special nuclear material. •. to non-nuclear-weapon states, no such export shall be 
made unless lAEA safeguards are maintained with respect to all peaceful nuclear activities in. 
under the jurisdiction of. or carried out under the control of such state at the time of the 
export ... " 
'Press Correction issued on May 9, 1980 by Deputy Assistant Secretary of State, Louis V. 
Nosemo. 

The Nuclear Nonproliferation Act contemplates that the President can ~espond to 
the Commission's fmdings in one of two fashions: he can, after receiving the 
views of both the Executive Branch and the NRC, determine that a waiver of the 
Act's requirements is necessary or he can, prior to submitting the application to the 
NRC, announce that he is granting an exemption from the full-scope safeguards 
requirement and ask the NRC to consider only the other applicable provisions of 
law. In the present case, the Department of State has placed the Administration in 
the position of ignoring NRC's views on the applicability of Section 128 to these 
exports without regard to what these views might be. 

"The Commission has rejected the Department of State argument that the applicability of the 
full-scope safeguards requirement depends not on when an export occurs but on when the 
exporter would have liked it to take place for the reasons set forth in the attached opinion of 
the General Counsel. "Application of Sections 127 and 128 of the Atomic Energy Act to 
Proposed Exports to India," memorandum of the General Counsel to the Commission, May 
12,1980. 
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fmd that failure to approve the export ''would be seriously prejudicial to the 
achievement of the l!nited States nonproliferation objectives, or would 
otherwise jeopardize the common defense and security ...... , ' 

It is an unfortunate 'accident of history that these license applications 
have 'come under consideration at a time when the international situation is 
thought to require a serious compromise of our long-term' security objective 
of preventing the spread' of nuclear weapons.6 It, would be even more 
unfortunate, however, if the decision to except India from this central 
provision of the Nuclear Nonproliferation Act were made without a full 
understanding of the price we may be forced to pay. 

Full scope safeguards are the sine qua non of the Nuclear Nonprolifera-
. tion Act. 7 If a waiver is in fact granted by the President, and if it is upheld 

by the Congress, the law will be gravely impaired. If India does not need to 
satisfy the full-scope safeguards requirement, other countries will be quick 
to seek similar exemptions, with the inevitable erosion of the law's 
effectiveness. 

There are other difficulties with 'the export. For reasons which have been 
spelled out in prior opinions, and which apply with even greater force now, 
these fuel shipment applications also fail to satisfy the requirements of 
Section 127 of the Act,8 In relevant part, Section 127 requires a pledge that 
IAEA safeguards will be applied to 'any material or facilities proposed to be 
exported or previously exported, that no material or facility will be used for 
any nuclear explosive device or for research on or development of any such 
device, and that not material will be reprocessed without the prior approval 
of the United States. India has made it clear that if there is any halt, or 
perhaps even lapse, in the supply of fuel for the Tarapur reactors, it will 

'Section 126(bX2) of the Atomic Energy Act, 42 U.S.c. Section 2155. 
'It should be noted that the present fuel shipments are not immediately necessary to the 
continued operation of the Tarapur reactors. I understand that India already has sufficient fuel 
on hand to continue operation of these reactors until the beginning of 1983. If the President 
grants a waiver from the full-scope safeguards requirement for these two shipments, India will 
have sufficient fuel to operate the Tarapur reactors until about 1985. In this connection, it 
should be noted that the Senate section-by-section analysis of Section 128 states that 't]he 
NRC should also not permit any other highly unusual proposals which are intended to 
circumvent this statutory provision." (S. Rep. No. 95467, 95th Cong., 1st Sess., at 18.) 
7Jn its Comments to the Senate Committee on Energy and Natural Resources, the Executive 
Branch stated that full-scope safeguards were of ..... crucial and pivotal importance ... to an 
effective nonproliferation policy ... " (S. Rep. No. 95467, 95th Cong., 1st Sess., at 49.). The 
House report termed the full-scope safeguards requirement "indispensable to any comprehen­
sive nuclear anti-proliferation policy." (H. Rep. No. 95-587, 95th Cong., 1st Sess. at 25.) 
142 U.S.c. Section 2156. See the views I expressed in Ed/ow Internatiollal Company CLI-79-4. 9 
NRC 209 (1979). at 250 (attached). 
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consider itself free of the contractual obligations of the Agreement for 
Cooperation and at liberty to reprocess as it sees fit the 200 tons of fuel it 
already holds hostage.9 It has not excluded making explosive use of the 
more than one ton of plutonium that can be separated from the U.S.­
supplied fuel. 10 

Commissioner Bradford is in basic agreement with the points made in' 
this opinion. 

'Letter of May 7, 1980 from Deputy Assistant Secretary of State, Louis V. Nosenzo to James 
R. Shea, Director of International Programs, United States Nuclear Regulatory Commission. 
IOLetter of May 7,1980 from Deputy Assistant Secretary of State, Louis V. Nosenzo to James 
R. Shea, Director oflnternational Programs, United States Nuclear Regulatorr Commission. 



MEMORANDUM FOR: 

FROM: 

May 12, 1980 

Chairman Ahearne 
Commissioner Gilinsky 
Commissioner Kennedy 

.. Commissioner Hendrie 
Commissioner Bradford 

Leonard Bickwit, Jr., General Counsel 

SUBJECf: APPLICATION OF SECfIONS 127 AND 128 OF 
THE ATOMIC ENERGY ACf TO PROPOSED 
EXPORTS TO INDIA 

On May 7, 1980, the Executive Branch submitted additional information 
on XSNM-1379 to the NRC as requested by the Commission in July and 
October of last year. The Executive Branch also provided its views 
recommending approval of the follow-on license application, XSNM-1569. 
Both of these license applications cover proposed exports of special nuclear 
material to be used at the Tarapur facility. The primary legal issue raised by 
these applications is whether the full-scope safeguards requirement set forth 
in Section 128 of the Atomic Energy Act is now applicable to either or both 
of these licenses. 

Applicability of Section 128 
In its May 7 submission the Department of State did not provide an 

analysis in support of its legal p<?sititon on the Section 128 issue. Instead, 
the Executive Branch views include a one sentence, conclusory assertion 
that Section 128 of the Atomic Energy Act does not apply because the two 
applications were filed with the Commission prior to September to, 1979, 
and the initial shipment of the material was reasonably planned to occur 
prior to March to, 1980. This legal view appears to represent a change from 
earlier positions taken by the Executive Branch. For example, in testimony 
delivered shortly after enactment of the NNPA, when NRC referred 
Tarapur application XSNM-I060 to the President, Joseph Nye (then 
Deputy Undersecretary of State for Security Assistance, Science, and 
Technology) took the position before two congressional committees that 
the ... " Nuclear Nonproliferation Act. .. establishes that a recipient country 
must, within two years, have all its peaceful nuclear activities subject to 
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IAEA safeguards as a condition for U.S. supply after that time. "(Emphasis 
supplied.)' 

The Executive Legal Director provided the Commission with a memo­
randum on March 6, 1980 which analyzed the legislative history of Section 
128 of the Atomic Energy Act and concluded that 

... whether or not the March 10, 1980, date in section 128 of the Atomic Energy Act 
of 1954, as amended ... , is in fact a deadline under the present circumstances, with 
respect to export oflow-enriched uranium to Spain, is an extremely close question. 
Sound and reasonable arguments on each side of the issue can be made and the 
Commission is free from a legal standpoint to go either way-although, on 
balance, the better legal position is probably that there is a deadline.2 

OGC has reviewed that memorandum, and a February 13, 1979 OGC 
memorandum to Chairman Ahearne entitled "Tarapur - Analysis of the 
Legislative ,History of the Prospective Application of Export Licensing 
Criteria," and believes that the State Department's legal position on the 

.: 'effective date of Section 128 is not defensible. For the reasons set forth 
below, OGC believes that the Commission must apply the full-scope 
safeguards requirement to both of the pending Tarapur licenses. In this 
memorandum we will not reiterate the thorough ELD analysis, but will 
instead focus on the major issues. 

The Executive Legal Director's office informally discussed the State 
Department's position with the Department before drafting its March 6, 
1980 memorandum. Apparently, the Department's argument relies upon a 
somewhat strained reading of the language of Section 128. That section 
provides that the full-scope safeguards criterion "shall be applied as an 
export criterion with respect to any application... which is flIed after 
eighteen months from the date of enactment of this section [September 10, 
1979], or for any such application under which the flrst export would occur 
at least twenty-four months after the date of enactment of this section 

IHearings on Nuclear Fuel Export to India Before the Subcommittee on Arms Control, 
Oceans and International Environment of the Senate Committee on Foreign Relations, 95th 
Cong. 2nd Session (May 24, 1978) at 339 and 343; Hearings and Markup on Export of Nuclear 
Fuel to India Before the House Committee on International Relations, 95th Cong. 2nd Session 
(May 23, 1978) at 38. 
l'fhe Eld memo is entitled "Legal Analysis of Section 128 of the Atomic Energy Act with 
respect to approval of a proposed license to export Low-Enriched Uranium to Spain (License 
Application No. XSNM-1477, SECY-79-200B and SECY-80-114)." 
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[March 10, 1980]." In interpreting this provision the State Department 
believes that the term "would occur" refers to the shipping date planned by 
the applicant when submitting its export license application, rather than the 
actual shipping date which, at that time, would be unknown. 

It IS OGe's view that this interpretation is inconsistent with the 
Congressional intent underlying Section 128. As the ELD legal analysis 
indicates (3-9), the Congressional drafters of the NNPA insisted that a full­
scope safeguards provision be included within the Act. The legislative 
history of the NNPA is replete with statements that on a date certain 
exports should be terminated to countries which had not accepted full­
scope safeguards. The House Committee report, for example, states: 

Section 504(e)(2) adds an additional licensing criteron which becomes 
effective 18 months after the enactment of this bill. This criterion 
requires that a recipient State permit IAEA safeguards to be applied 
with respect to all peaceful nuclear activities carried out within that 
State. This requirement is an essential element of the bill, and in the 
committee's view, indispensable to any comprehensive nuclear anti­
proliferation policy. 

The committee has, in the interest of flexibility, permitted an 18 month 
·period of grace before requiring the mandatory application of this 
criterion. In addition, the bill provides for further extension by 
Executive Order, subject to congressional disapproval by concurrent 
resolution. 

India and South Mrica would be most significantly affected by this 
requirement. The committee feels strongly that the currently unsafe­
guarded facilities in those countries must be brought within the 
framework of the IAEA safeguards system if American nuclear 
cooperation is to continue .... 3 

On July 29, 1977, Senator Glenn, the ~PA's primary Senatorial 
sponsor, inserted into the Congressional Record a section-by-section analysis 
ofS. 897. In pertinent part, that analysis stated: 

In addition to the phase I criteria, the bill prohibits exports to nations which 
refuse to place all of their nuclear facilities under safeguards .• .as of 18 months 
after the date of enactment. The 18 month delay is designed to allow time for 
negotiations, and the President may delay this requirement for any particular 
country in extra-ordinary circumstances, subject to Congressional veto." 

'H. Rep. No. 95-587, 95th Cong., 1st Sess. at 22. 25. 
4123 Cong. Rec. S.13139 (July 29,1977). 
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In fact it was precisely the inclusion of a date certain cut-off in the full­
. scope safeguards provision that the Executive Branch initially objected to. 
In Congressional testimony Joseph Nye asserted: "I should have 

.mentioned the other concern which we have which is the l8-month 
guillotine-in other words, if you haven't ~chieved agreement by then, that 
a uranium embargo would begin.'" 

The Senate Committee report explained the final language of Section 128 
asfoUows: 

In derming what exports will be covered by the additional criterion, the bill refers 
to any application which is flIed after 18 months from enactment, and to any 
application ftled prior to that date for an export which would occur at least 24 
months after enactment. The reason for this provision is to ensure that a large 
number of applications covering future exports will not be ftled in the 18th month 
to avoid this requirement. However, the 6-month lagtime is allowed for licenses 
legitimately ftled prior to the 19th month where the actual shipping process is a 
lengthy one. The NRC should also not prevent any other highly unusual proposals 
which are intended to circumvent this statutory provision.' 

We find no indication here or elsewhere in the legislative history of the 
NNPA that the applicant's intended shipping date is to be the controlling 
factor in determining whether the full-scope safeguards criterion is to be 
applied to a given application. 

Use of the applicant's proposed shipping date could in fact lead to 
obviously unintended results. For example, in 1975 an application was fIled 
with the NRC seeking authorization to export high-enriched uranium to 
South Africa. The Executive Branch has not yet provided the NRC with its 
views on that application. Suppose that five years from now the Executive 
Branch recommended issuance of that license. Under the State Department • 
analysis full-scope safeguards would not be required because the applica­
tion was fIled prior to September 10, 1979, and the applicant expected to 
export the material prior to March 10, 1980. CertainIy this is inconsistent 
with the Congressional intent that there be a "guillotine" approach in the 
implementation of the fulI-scope safeguards requirement. 

'Hearings before the Subcommittees on International Security and Scientific AtTain, and on 
International Economic Policy and Trade of the House Committee on International Relations, 
95th Cong .. 1st Sess., at 118 (May 19, 1977). 
IS. Rep. No. 461., 95th Cong., 1st Sess .. at 18. 
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Despite the establishment of such an approach, Congress recognized that 
in some cases the United States might wish to continue exports to a given 
country even though negotiations on full-scope safeguards had not been 
fruitful. Section 128(b)(1) of the NNPA specifically provides procedures to 
be followed in such cases. The Act provides that the Commission is not to 
apply the full-scope safeguards criterion if the President determines that 
"failure to approve an export to which this subsection applies because such 
criterion has not yet been met would be seriously prejudicial to the 
achievement of United States nonproliferation objectives or otherwise 
jeopardize the common defense and security ...... Licenses issued pursuant to 
this waiver procedure would be subject to Congressional review procedures 
specified in the Act. The President has made no such determination with 
respect to the two pending exports to India, and it is therefore our view that 
the.Commission cannot issue the licenses without making a determination 
that India has accepted full-scope safeguards.' 

Analysis of Section 127 Criteria 
Even if the Commission adopts the State Department position that the 

full-scope safeguards requirement did not apply to the two pending fuel 
licenses, the Commission could reasonably take the position that issuance 
of these licenses - as well as the component licenses pending before the 
Commission - would be inconsistent with Congressional expectations. In 
OGC's February 13, 1979 memorandum analyzing Congressional intent 
with respect to Indian export licenses during the 24 month "grace period , .. 
we concluded that Congress intended that exports would continue during 
the period provided for negotiations. We stated, however, two qualifications 
to that conclusion. In sum, it was our advice that: 

Congress intended exports to continue throughout the 'grace period with the 
blessing of the Commission unless one of two kinds of determinations -
reflecting the two caveats mentioned above - could be made. The frrst is that the 
recipient nation is not presently in compliance with the obligations reflected in the 
Phase I criteria or with other statutory requirements, or may not be in compliance 
later on during the grace period. The second is that circumstances have changed 
in a material way so that the likelihood of compliance with those obligations and 

7Despite these provisions, one could conceivably argue that the failure of the Commission to 
act upon these applications resides with the Executive Branch for failing to respond to the 
Commission questions on XSNM-1379 and provide views on XSNM~IS69 before March 10, 
1980 and that under the doctrine of nunc pro tunc the licenses could be issued retroactively to 
March 9, 1980. It is our view that unlike the Argentina case, the doctrine may not be properly 
applied here. As set forth in the May 8, 1980 OGC memorandum, we believe the nunc pro tunc 
doctrine could be used in cases where bureaucratic error caused unjust results. Here, however. 
there is no bureaucratic error. The Executive Branch for months has been negotiating with 
India on full-scope safeguards, and has fma1ly decided to provide its views to the NRC. We 
therefore do not believe the Commission could legally apply the nunc pro tunc doctrine. 
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requirements, either during or after the grace period. has decreased significantly 
since enactment. 

Focusing on the second of these points, we believe that the Commission 
could plausibly argue that the likelihood of India's compliance has in fact 
decreased significantly. Two years of negotiations with India have pro­
duced no changes in India's policy with respect to full-scope safeguards, 
and no change is anticipated in the foreseeable future. If anything, ·the 
situation has worsened. Indira Ghandi has been returned to power and in 
recent months has made assertions that India will not renounce the 
possiblilty of developing "peaceful" nuclear explosive devices. Moreover, 
the Indian Government continues to condition its assurances of compliance 
by the U.S. - Indian Agreement for Cooperation on continued compliance 
by the United States with "its obligations under the agreement." (See letter 
of May 7, 1980 from Louis V. Nosenzo to James R. Shea.) 

The likelihood that the sequence of events outlined in the previous 
Gilinsky-Bradford opinions will ultimately occur would thus appear to have 
increased with the passage of time.s Whether it has increased to the degree 
necessary to constitute a "change of cirumstances" under the test previously 

. proposed to the Commission is the issue on which we believe the 
Commission should focus. 

SEPARATE VIEWS OF COMMISSIONERS GILINSKY AND 
BRADFORD 

We fmd the application before the Nuclear Regulatory Commission for 
the export of enriched uranium to the Tarapur Atomic Power Station in 
India I does not meet the standards for ~RC approval set forth in the 
Atomic Energy Act. We believe it is unwise for the Commission to relax 
those standards in order to accomodate a favorable decision. 

lIt will be further increased with respect to the component exports if the Commission sends the 
fuel exports to the President on the basis of their failure to satisfy the section 128 criterion. Our 
view is that the 128 criterion does not apply directly to the component exports. See OGC 
memorandum to Commissioner Bradford of February I, 1980. 

ITbe License Application is number XSNM-I222. filed by Edlow International, as agent for 
the Government ofIndia, to export 404.51 kilograms of U-23S contained in 16803.6 kilograms 
of uranium enriched to a maximum of 2.7 I percent. 
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Under the terms of that Act as amended by the Nuclear Nonprolifera­
tion Act the Commission cannot deny an export. The Act sets forth several 
requirements, principally codified in the six safeguards-related criteria of 
Section 127.2 If the Commission cannot find upon a "reasonable judgment" 
that an application meets these requirements, it must refer the application 
to the President, who has broad discretion under the law to balance overall 
U.S. nonproliferation and security interests.3 Congress intended to separate 
the function of the Commission in applying the licensing criteria from that 
of the President and the· Congress in their consideration of broader 
questions of foreign policy. The Section 127 criteria do not apply to the 
President's decision or to any Congressional review of that decision.4 

The Commission has not taken the Presidential referral provision of the 
law lightly. Out of more than one hundred major export applications 
considered by the Commission, only one, the first proposed export to India 
subject to the new. law, has been referred to the President,' who 
subsequently authorized the export.6 Congress did not override that action.7 

At the heart of the circumstances leading to the prior NRC decision lay 
the unique character of the Indian-U.S. Agreement for CooperationS and 
the special interpretation India has put on it. Successive Indian govern­
ments have consistently tied that country's obligations under the Agree­
ment to the continuing provision of U.S. fuel. The concerns we expressed 
last year on· this point9 have deepended, since the situation today does not 
appear to have altered. 

lSection 127 of the Atomic Energy Act, 42 U.S.c. 2156. 
'Section 126 of the Atomic Energy Act, 42 U.S.c. 2154. . . 
4A close scrutiny of Presidential and Congressional actions on the Tarapur license makes clear 
that neither the President nor the Congress felt it incumbent on them in carrying out their 
respective roles under the Act to reexamine the question of whether the criteria were met in 
determining whether larger nonproliferation objectives required that the export should be 
authorized. 
'This waS License Application XSNM-I06O, referred to the President on April 24, 1978. CLI-
78-8,7 NRC 436 (1978). 
'E.O. 12055, April 27, 1978. . 
'The United States Senate Committee on Foreign Relations and the United States House of 
Representatives Committee on International Relations held hearings on the President's 
decision at which the Commission, the Executive Branch and the petitioners testified. See 
Hearings before the Subcommittee on Arms Control, Oceans and International Environment 
of the Senate Committee on Foreign Relations, 95th Cong., 2d Sess. (1978); Hearings before 
the House Committee on International Relations, 95th Cong., 2d Sess. (1978). On July 12, 
1978, the House defeated a motion to overturn the President's decision by a vote of 227-181. 
124 Cong. Rec. H.6530. No Senate vote was ta1cen on the issue. 
'The Agreement provides for the exclusive use of U.S. fuel in the Tarapur reactors and, in a 
reciprocal provision, a U.S. guarantee to supply the necessary fuel Article II A. . 
'eLI-78-8, 7 NRC 436 (1978), at 437. 
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Mter September, 1979, U.S. nuclear trade with a country not party to the 
Nonproliferation Treaty (as India is not) will be conditioned on that 
country's acceptance of international safeguards on all of its peaceful 
nuclear facilities ("full-scope safeguards").lo In the case of India, this 
provision of the Act, which threatens a cut-off of U.S. fuel for India, poses 
special difficulties even before the end of the 18 month "grace period" for 
acceptance of full-scope safeguards. These obligations, which are critical for 
export approval, include the application of international safeguards to the 
exports,1I an implied understanding not to Use any of the exported fuel 
materials (or reactors) for nuclear explosive purposes,12 and a requirement 
to obtain U.S. approval for any retransfer or reprocessing of U.S.-supplied 
fuel. 13 

India has resolutely opposed full-scope international safeguards over 
Indian nuclear facilities. If India fails to accept such full-scope safeguards 
by the end of the statutory grace period, and if that period is not extended 
by the President (an action the Department of State has termed "highly 
unlikely"),14 a cutoff of fuel shipments will follow. We are faced with the 
distinct possibility that India will interpret this result as freeing it of any 
reciprocal obligations under the U.S.-India Agreement. I ' In that event the 
protection now afforded all U.S. nuclear exports to India under the 
Agreement may well cease to exist. 

Had the Indian Government provided assurances that whatever the fate 
of the Agreement the necessary protections will continue to apply to current 
and past U.S. nuclear exports, the grace period would not have been 

1000ction 128 of the Atomic Energy Act, 42 U.S.c. 2157 requires that non-nuclear weapons 
states accept international safeguards on all their peaceful nuclear activities as a condition of 
continued U.S. nuclear export. 
IITrilateral Agreement signed by the United States, India and the I.A.E.A. on January 27, 
1971. 
IlU.S.-Indian Agreement for Cooperation, Article VII. 
I3U.S.-Indian Agreement for Cooperation, Article VII A (2), Article 11 F, Article II E. 
l41'cstimony of Joseph S. Nye, Deputy to the Under Secretary for Security Assistance, Science 
and Technology, U.S. Department of State, before the Subcommittee on Arms Control, 
Oceans and International Environment of the Senate Committee on Foreign Relations, 95th 
Congress, 2d Scss. (May 24, 1978), at 352. 
l'lbe Indian interpretation is at odds with a plain reading of the fuel supply contract 
implementing the Agreement for Cooperation. The contract provides that India shall comply 
with the laws of the United State and with any changes in the law or policies of the United 
States with respect to ownership and supply of special nuclear material. Contract of Sale, May 
17, 1966. Article XI. A 1971 amendment to the sales contract provides that the "purchaser 
shall procure all necessary permits or licenses .. .and comply with all applicable laws, 
regulations and ordinanaces of the United States .... " Should India fail to comply with the 
requirements of Section 128 of the Atomic Energy Act, India would not be in compliance with 
applicable law and the United States would be relieved of its obligation to supply fuel until 
India complied. 
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disturbed by unresolved questions and disagreement within the NRC. But 
no such assurances have been received. 

The details of the special problems that attend the Indian Agreement 
and the arguments against NRC approval are presented at some length in 
our separate views on the previous Indian license applicationt6 and there is 
no need to repeat them here. Since that time the situation has not changed 
for the better. The grace period is shrinking rapidly. We are now some six 
months away from the time this agency can no longer approve applications 
for nuclear exports for Tarapur, failing India's acceptance of international 
safeguards on all its nuclear facilities. We are less than a year away from the 
time, given these same circumstances, when all shipments to Tarapur will 
have to cease. This is relevant to the present application: Congress did 
not intend the NRC to tum a blind eye to the serious possibility that in less 
than a year the accumulated pile-up of u.S. fuel shipped to India over the 
years will be placed forever beyond the U.S. controls required by the 
statute. It is not just this but also all preceeding shipments offuel which are 
at risk. 

The fact that assurances covering the eventual fate of U.S. supplied fuel 
apparently cannot be obtained during the grace period means that the 
Commission faces a choice: It can approve the export before it by 
stepping outside the boundary drawn by the Congress for uniform and 
consistent application of the criteria and into territory which has been 
explicitly reserved for the President. Or it can acknowledge the plain fact 
that the criteria are not met and refer the matter to the President's broader 
discretion. 

ADDmONAL VIEWS OF COMMISSIONER KENNEDY 

I agree with the Commission's conclusion in this case that, based upon 
the information before us, we are unable to find that the proposed exports 
meet the criteria set forth in Section 109, 127, and 128 of the Atomic Energy 
Act. That is not to say, however, that the pending applications should not 
ultimately be granted. . 

Our focus under the Atomic Energy Act and the Nuclear Nonprolifera­
tion Act is upon a narrow, albeit complex, set of criteria designed to ensure 
that, to the fullest extent possible, all exports of source material, special 
nuclear material, production or utilization facilities, and sensitive nuclear 
technology comport with the nonproliferation objectives set forth in Section 
2 of the Nuclear Nonproliferation Act of 1978 (NNPA). That Act is the 

I6CU-78-8. 7 NRC 436 (1978). at 437. 
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product of extensive discussion c.oncerning the proper balance to be struck 
between the traditional role of the Executive Branch in conducting foreign 
affairs, on the one hand, and, on the other, the relatively novel oversight 
function to be fulfllled by the Nuclear Regulatory Commission, an 
independent regulatory body. It is this synthesis of decision-making 
functions which has introduced substantial uncertainty both at home and 
abroad in the export process. 

We must not lose sight of the fact that the NNPA is premised, in large 
part, upon the notion that decisions made by the NRC in the area of export 
licensing. require substantial interaction with the Department of State. 
Indeed, effective implementation of the NNPA presupposes heavy reliance 
by the NRC on the recommendations of the Secretary of State and other 
agencies which are dire~tly responsible to the President. To the extent that 
the NNPA imposes constraints, either implicit or explicit, on the Commis­
sion's ability to defer to the judgment of the Department of State, it is in 
fundamental conflict with the paramount principle upon which this 
country's conduct of foreign affairs is based-that decisions involving 
intricate and delicate matters of foreign policy are best made by, and 
properly vested in, the President, and those responsible to him, in 
consultation with the Congress. 

We now find ourselves in an awkward position, faced with a recommen­
dation by the Secretary of State that the Tarapur licenses issue, but unable 
to fmd that the proposed exports meet the criteria set forth in Sections 109, 
127, and 128 of the Atomic Energy Act. The statute leaves us no choice and 
compels the decision reached by the Commission. 

Lest this decision be seen by our trading partners as indicative of a 
posture of equivocation toward further nuclear exports, however, it should 
be made clear that the Commission's decision is not to be interpreted to 
mean that these export licenses should not be granted. 

The NNPA established a procedure whereby the ultimate decision in 
cases such as the one before us, involving intricate balancing of seemingly 
conflicting considerations of foreign policy, is to be made by the President 
with Congressional review. But such a complex decision-making process· 
must inevitably strain credibility. 

It is difficult even for serious and knowledgeable students of the 
American government to understand the unique and all but anomalous 
position of this Commission in that government-independent of the 
President as head of the Executive Branch, though, in fact, a part of that 
Branch. How can it be expected that those abroad, on whose good will and 
cooperation successful pursuit of U.S. nonproliferat~on policy depends so 
greatly, will understand that the conclusions and recommendations of the 
President's senior foreign policy advisors can be ignored in effect by an 
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agency which, though technically a part of the Executive Branch, is wholly 
independent of the leadership and policy-making function of that Branch? 
And if this might seem anomalous, is it easier to comprehend because the 
President, who cannot affect the NRC decision in the first instance, can 
then reverse that decision if it is in the negative (provided that Congress 
concurs)? 

It is customary for governments in important matters of policy and 
international relationships to speak with a single v~i'ce. Yet a cacophony is 
here illustrated. If it is reasonable thus to expect that this process be 
percieved as indicative of a commitment to the ·principle of reliable 
supply-a fundamental principle of the Nuclear Nonproliferation Act-it 
must be assumed that our trading partners will ignore those inconsistent 
voices and listen only to one-but which one? 

As we relinquish jurisdiction over these applications, unable to fmd that 
the criteria in Sections 109 .. 127, and 128 are met, it should be recalled that 
one of the fundamental cornerstones of the NNPA is that we avoid actions 
which would adversely affect those whose cooperation is essential to our 
ultimate nonproliferation objectives. Caution must be exercised to avoid 
measures which could drive recipient nations to other suppliers, or toward 
the development of indigenous facilities to meet their nuclear fuel needs. 
The immediate case calls for an analysis not only of the criteria set forth in 
Sections 109, 127, and 128, but also of the implications for U.S. 
nonproliferation goals and policy and for U.S. relations abroad more 
generally. Such an approach is entirely consistent with Congress' intent that 
the analysis called for by Sectons 109, 127, and 128 not be undertaken in 
total disregard of the foreign policy implications of alternative courses of 
action. 

It is clear that'the implications of the decision here will be significant. 
Trading partners not parties to this matter will view the decision as 
inconsistent with the stated or implied national policy, whatever the 
decision may ultimately be. To some, it will be seen as a vindication of their 
own doubts as to U.S. constancy and to others as unfair and unbalanced 
toward them. Yet, in a more rational decision-making framework than that 
here required, devoid of the need for posturing and assertive determination 
by decision-makers who have no reasonable role in or responsiblity for 
foreign affairs of this government, a sound and reasonable result consistent 
with our objectives might have been expected through the application of 
quiet diplomacy and a reasonable balancing of our interests and those of 
our friends abroad. . 

In short, the requirement that the Commission publicly not its inability to 
act favorably on this request despite the strong representations of the 
Secretary of State does not bode well for future efforts to negotiate a 
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cOnsensus on the issue of nonproliferation with the government of India. It 
seems a classic case of the proverbial "biting off one's own nose to spite his 
face." Although it is true that the existence of such a continuing cooperative 
relationship will not guarantee achievement of our nonproliferation goals, it 
is clear that the absence of such a basis for continued discussion and 
negotiation will likely bar any hope of achieving those goals. The power to 
persuade depends wholly on the 'ability to communicate. Thus, while I 
agree with the conclusion reached by this Commission, I would support a 
subsequent decision by the President to authorize these exports by 
Executive Order. 

Commissioner Hendrie's Concurring Views 

I concur in the Commission's conclusion that, based on a reasonable 
judgment of the information in hand, it cannot fmd that the seven license 
applications at issue here meet the criteria for license issUance. Therefore, 
these license applications should be referred to the President. 

In an earlier opinion with Commissioner Kennedy, I expressed the view 
that Congress contemplated that exports to India would continue during 
the grace period provided in the Nuclear Nonproliferation Act of 1978 for 
implementation of full-scope safeguards. CLI-79-4, 9 NRC 209 (1979). That 
grace period expired on March IO, 1980. Because the Government of India 
has not accepted full-scope safeguards, I am unable, under the law, to fmd 
that the proposed fuel shipments meet the requirements of Section 128 of 
the Atomic Energy Act. 

The unique provisions of the US-India Agreement for Cooperation, 
coupled with the negative result compelled by Section 128 in the present 
circumstances, then raise, in my view, significant doubt as to whether the 
assurances of the Government of India satisfy the requirements of Sections 
of 109, and 127 of the Atomic Energy Act for the proposed component and 
fuel shipments .. Consequently, I am unable to fmd that the proposed 
component and fuel shipments meet the criteria of those Sections for license 
issuance. 
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CLI-80-19 

In the MaHer of Docket No. 50-2890L 

METROPOLITAN EDISON 
COMPANY 

(Three Mile Island Nuclear 
Station, Unit NO.1) 

May 16, 1980 

Announcing that it generally favors intervenor funding as a matter of 
policy, the Commission nevertheless denies a request to provide fmancial 
aSsistance to intervenors in this restart proceeding in light of Congressional 
disapproval of the use of appropriated funds for such purposes in fIscal year 
1980. See also CLJ-80-20. 

MEMORANDUM AND ORDER 

The Consumer Advocate of Pennsylvania, participating in this proceed­
ing as a representative of an interested governmental agency pursuant to 10 
CFR 2.7IS(c), has petitioned the Commission to provide fmancial assis­
tance to intervenors for retaining experts who will submit studies and/or 
testify before the Atomic Safety and Licensing Board. Alternatively, the 
petitioner asked the Commission to delegate to the Licensing Board the 
authority to grant funding for expert witnesses to be called by intervenors. 
The petition was directed to the Commission because, on October 15, 1979, 
the Licensing Board rejected requests by other intervenors for such funding 
on the ground that it was "without authority to grant any funding.". 

IMemo£ll:D.dum and Order (October IS, 1979). 
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On November 21, 1979, the NRC staff filed a response to the petition. 
The staffs view is that the request for funding is improperly before the 
Commission and that current Commission policy does not sanction such 
funding. 

On December 3, 1979, the petitioner requested leave to file a brief 
addressing the issues raised in the NRC staffs response. A copy of the brief 
accomparued that request. We will grant the request and accept the brieffor 
our consideration.2 

The petition sets forth for Commission consideration the policy question 
of intervenor funding in the proceeding. We have chosen to address the 
petition on its merits in the exercise of our inherent supervisory authority 
over agency adjudications.3 At the outset, we do not think that it is 
necessary to resolve the question of whether the petitioner, charged with 
representing the interests of Pennsylvania consumers under state law, may 
properly assert claims raised by other persons - including Pennsylvania 
consumers - before the Licensing Board. The ~mmission treatment of 
the funding issue will affect the petitioner, as well as other parties or formal 
participants in the proceeding. Thus we believe that it is reasonable to read 
the petition, as the NRC staff has read it, as one in which "petitioner 
requested fmancial assistance on behalf of itself and those intervenors who 
have either requested or who may at some later date request financial 
assistance ... " (NRC staff Response at I). For this reason, there is no basis 
to object to petitioner's standing to raise the funding arguments. 

As the parties and the Licensing Board have recognized, the Commission 
has previously declined to proceed with a program for intervenor funding. 
Financial Assistance to Participants in Commission Proceeding. 4 NRC 494 
(1976). The Commission's August 9, 1979 order in this case, holding open 
the possibility of funding on the issue of psychological distress, was a 
departure from that general policy. Furthermore, a majority of the 
Commission has expressed an intention of proceeding with a pilot program 

Z On December 21, 1979, the NRC staff submitted a pleading in which it argued that the 
petitioner had not shown sufficient justification to waive 10 CPR 2.730(c), which prohibits a 
moving party from replying to an answer to its motion unless permitted to do so by the 
Secretary. The NRC staff has requested that it be allowed to respond to arguments in the 
petitioner's reply brief if the Commission chooses to accept that reply brief. In light of the 
disposition of petitioner's request for funding. we see no need to have the staff submit any 
additional pleading. 
'Por this reason, we do not believe that it is relevant that the Licensing Board refused to certify 
the question of intervenor funding to the Commission. See "Memorandum and Order Denying 
Motions by TMIA and ANGRY" (October 31, 1979). Although there is an express certificaton 
method whereby a party may seek to have the Commission consider waiving the application of 
any of its rules or regulations which affect licensing standards, 10 CPR 2.758, there is no 
specific route set forth for dealing with the type of request presented by the petitioner. 
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for intervenor funding in fiscal year 1981 if Congress approves such a 
program. 

The Commission notes in passing that apparently the staff has not 
recognized that the current Commission does favor funding intervenors, 
contrary to the implication of Section III of the staff's response to the 
petition. The Commission notes that the Congress has precluded such 
funding, and therefore, the Commission will not fund intervenors. How­
ever, as clearly indicated by the FY 81 budget submission and subsequent 
Congressional testimony, the Commission is in the favor of such funding. 

However, the Commission's present policy on funding may be character­
ized, petitioner's request will be denied at this time. The House Appropria­
tions Committee, referring to appropriations for fiscal year 1980, stated that 
the NRC "budget request and the committe recommendation do not 
include funds for intervenors." H.R. Rep. No. 96-243, 96th Cong., 1st Sess. 
136 (June 7, 1979). The Senate Report for fiscal year 1980 was silent on this 
point, but the Conference Report adopted all language in the House Report 
not specifically objected to H.R. Rep. No. 96-388, 96th Cong., 1st Sess. 1 
(July 25, 1979)." There was no objection to the House Report language on 
"funds for intervenors." 

Assuming that the Commission has implied authority in its enabling 
legislation to fund intervenors, a prohibition in an appropriations bill itself 
on the use of NRC "funds for intervenors" would have suspended that 
authority for moneys covered by that bill. See National Labor Relations 
Board v. Thompson Products, 141 F.2d 749 (9th Cir. 1944). But there has 
been some uncertainty over whether a restriction contained merely in the 
legislative history of an appropriations bill similarly affects an agency. 
Compare Winston Bros. Company v. United States, 130 F. Supp. 374 (Ct. ct. 
1955) with McKay v. Central Electric Power Cooperative, 223 F.2d 623 (D.C. 
Cir. 1955) (dictum). " 

In order to resolve these and other uncertainties, on November 2, 1979, 
the General Counsel of the NRC wrote to the Comptroller General of the 
United States with an inquiry as to ''whether there are, in fact, circum­
stances under which the Commission may legally uSe public funds, as 
appropriate in fiscal year 1980, to provide fmancial assistance to interve­
nors"." On January 25, 1980, the Comptroller General issued his decision, 
Financial Assistance 10 Intervenors in Proceedings of Nuclear Regulatory 
Commission, B-92288, in which he concluded that the Commission has 
authority in its organic legislation to use appropriated funds to assist an 

4'fhe appropriations legislation to which these reports relate was enacted after the Commission 
adopted its August 9, 1979 "Order and Notice of Hearing" which mentioned the possibility of 
funding on the issue of psychological distress. 
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intervenor, that the restriction "indicated in the [Congressional committee] 
reports was not a legal limit on the agency's spending because it was not 
expressly stated in the appropriation act," but that the Commission "may 
be well advised to postpone further implementation of ~e pilot interve­
nors's program ... in light of the 1980 House Appropriations Committee 
report." 

We do not expressly reject or otherwise reach a position on the 
representations made by the Consumer Advocate of Pennsylvania that 
there are compelling reasons for agreeing to fund intervenors in this case. 
Rather we decline to consider such funding in light of the advice of the 
Comptroller General and our clear reading of the legislative history 
associated with the fiscal year 1980 appropriations legislation. Accordingly, 
for the fiscal year 1980 we are hereby also reversing our earlier position, set 
forth in our August 9, 1979 "Order and Notice of Hearing," that we would 
consider providing fmancial assistance to parties seeking to raise issues such 
as psychological distress' and others arising from the continuing impact of 
aspects of the accident unrelated directly to exposure to radiation, assuming 
we determine those issues to be relevant.', 

It is so ORDERED. 

Dated at Washington, D.C., 
this 16th day of May 1980. 

For the Commission 

SAMUEL J. CHILK 
Secretary of the. Commission 

~Section 201 of the Energy Reorganization Act, 42 U.S.c. 5841, provides that action of the 
Commission shall be determined by "majority vote of the members presenL" Commissioners 
Gilinsky and Kennedy were not present at the meeting at which this Order was approved. Had 
they been present, both Commissioner Gilinsky and Commissioner Kennedy would have 
voted with the majority on this Order. Accordingly. the formal vote of the Commision is 3-0 .. 
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CONCURRING OPINION OF COMMISSIONER BRADFORD: 

I should note at this time that I will not vote to approve a reopening of 
TMI Unit 1 ifl am persuaded that issues ofsignificarice to the public health 
and safety were ·not adequately explored for no other reason than that one 
or more parties lacked necessary funding. 

I intend this particularly as an admonition to the NRC staff involved in 
this case to be certain that we have a complete and an even-handed record. 
In view of the constraints imposed on the Commission's ability to fund 
intervenors, the responsibility seems to me to fall squarely on the staff to fill 
out the record in areas of consequence in which the intervenors are unable 
to do so. . 

Commissioner Gilinsky has authorized me to state that he agrees with 
the substance of these views . 

• 
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CLI·80·20 

In the MaHer of Docket No.' 50·2890L 

METROPOLITAN EDISON 
COMPANY 

(Three Mile Island Nuclear 
Station, ,Unit No.1) 

May 16, 1980 

In response to a "Certification to the Commission" from the Licensing 
Board in this restart proceeding, the Commission announces that it will not 
provide financial assistance to intervenors to address the psychological 
distress issue. See also CLI·80-l9. 

MEMORANDUM AND ORDER 

We have received a "Certification to the Commission on Psychological 
Distress Issues" (February 22, 1980) from the Atomic Safety and Licensing 
Board in this proceeding. The certification noted that "there are intervenors 
and attorneys in this proceeding who have the skills to use intervenor funds 
effectively," and it referred specifically to People Against Nuclear Energy 
(PANE). In a later ruling, "Licensing Board's Memorandum to the 
Commission. on Psychological Stress Issues" (April 8, 1980), the board 
noted that its earlier statement about effective use of intervenor funds did 
not refer to Chesapeake Energy Alliance (CEA), another party to the 
proceeding which has requested such funding. 
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Although we have not yet determined whether the issue of psychological 
distress should be considered in this case, for the reasons stated in our 
Memorandum and Order of May 16, 1980, we wish to make it clear that the 
Commission will not provide any funds for intervenors to plan for and 
address this issue in fIscal year 1980. Accordingly, the requests for such 
funding from PANE, CEA and any others will be dismissed.t 2 

It is so ORDERED. 

Dated in Washington, D.C. 
This 16th day of May 1980. 

For the Commission 

SAMUEL J. CHILK 
Secretary of the Commission 

IThe Commission notes that its staff recently signed a contract with the "Human Design 
Group," composed of medical psychologists and other experts from medical school faculties, 
who were recommended by officials in the National Institute of Mental Health and a group of 
experts involved in the study of the psychological stress issue for the Kemeny Commisson. 
These consultants will evaluate that issue in connection with the clean-up efforts at TMI-2. 
2Section 201 of the Energy Reorganization Act, 42 U.s.c. 5841, provides that action of the 
Commission shall be determined by a "majority vote of the members present" Commissioners 
Gilinsky and Kennedy were not present at the meeting at which this Order was approved. Had 
they been present, both Commissioner Gilinsky and Commissioner Kennedy would have 
voted with the majority on this Order. Accordingly, the formal vote of the Commission is 3-0. 
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PETITION FOR EMERGENCY 
AND REMEDIAL ACTION 

CLI·80-21 

May 27, 1980 

Upon consideration of a petition by the Union of Concerned Scientists 
for reconsideration of CLI-78-6, 7 NRC 400 (1978), which denied 
petitioner's requests for emergency relief concerning fire protection for 
electrical cables and environmental qualificaton of electrical components 
the Commission affirms its earlier decision with certain revisions and 
clarifica tions. 

REGULATIONS: ENVIRONMENfAL QUALIFICATION OF 
SAFETY SYSTEMS 

A fundamental principle of NRC regulation of nuclear power reactors is 
that safety systems must perform their intended functions in spite of the 
environment which may result from postulated acCidents. Confirmation. 
that these systems will remain functional under postulated accident 
conditions constitutes environmental qualification, the legal requirements , 
for which are found in General Design Criteria 1 and 4 of Appendix A, Part 
SO; Criterion III of Appendix B, Part SO; and 10 CFR SO.SSa(h). 

SAFETY STANDARDS: COMPLIANCE 

The Division of Operating Reactors' (DOR) Guidelines and NUREG-
0588 from the requirements which licensees and applicants must meet in 
order to satisfy those aspects of 10 CFR Part SO, Appendix A, General 
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Design Criterion 4 which relate to environmental qualificaton of safety­
related equipment. 

ATOMIC ENERGY ACT: DUTIFS OF APPUCANT/UCENSEES 

The NRC is dependent upon all of its licensees for accurate and timely 
information. Licensees must have a detailed understanding of their own 
plants in order to meet their obligations for public safety by ensuring a 
sound basis for making assessments of plant safety. 

SAFETY STANDARDS: COMPUANCE 

Where the staff in its review is confronted with qualification documents 
which are poor or where existing documentation raises questions about the 
ability of the equipmeJit to perform its intended function in accident 
conditions the staff will make a technical judgment regarding continued 
operation. 

SAFETY STANDARDS: COMPUANCE 

The guidance contained in Appendix A to Branch Technical Position 
(BTP) 9.5-1 and the requirements set forth in the Commission's proposed 
rule concerning fire. protection defme the essential elements for an 
acceptable fire protection program at nuclear power plants docketed for 
construction permit review prior to July I, 1976 for demonstration of 
compliance with General Design Criterion 3 of Appendix A to 10 CFR Part 
50. Similar acceptable guidance is provided in BTP 9.5-1 for nuclear power 
plants docketed for construction permi~ review after July I, 1976. 

MEMORANDUM AND ORDER 

The Union of Concerned Scientists (UCS) initiated this matter on 
November 4, 1977 by filing with the Commisson a "Petition for Emergency. 
and Remedial Relief." The petition sought action in two areas: fire 
protection for electrical cables, and environmental qualification of electrical 
components. After an extended' period of review by the NRC staff, and 
having received numerous submissions from the staff and UCS in addition 
to public comments, the Commission issued a Memorandum and Order on 
April 13, 1978.1 Although the emergency relief sought by UCS2 was not 

17 NRC 400. 
lThe petition asked the Commission to immediately shut down all operating plants. and to halt 
construction of new plants. 
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granted, the Commission ordered its staff to take several actions related to 
petitioner's request. 

UCS filed a petition for reconsideraton on May 2, 1978. By order dated 
June 27, 1978 the Commission determined as a matter of discretion to 
consider this petition, and requested the NRC staff to provide its views on 
all issues raised by the UCS independent of the Commission's April 13 
decision. In addition to its overall evaluation of the petition, the staff was 
asked to respond to specific questions which reflected the Commission's 
view of the discrete issues raised by the petition. Certain items of immediate 
safety interest were reported to the Commission on July 6, the remainder of 
the staff analysis was provided to the Commission on August 31 with 
additional clarification provided on September 19,- 1978.3 Additional 
Commission questions directed to the staff on October 6, December 5 and 
December 12, 1978 were responded to in a staff memorandum dated 
October 26, 1978 and in stafTpapers SECY-79-112 (February 12, 1979) and 
SECY-79-112A (March 15, 1979). On March 7, 1979, UCS filed a Motion 
for Expedited Decision Making, and requested a meeting with the 
Commission. This motion restated the UCS arguments previously present­
ed. On March 21, UCS submitted a letter concernng fire protection at 
nuclear plants, repeating previous UCS contentions, and making reference 
to the November 1977 UCS Petition. In response to Commission questions, 
the staff submitted further information on August 24, 1979. On November 
5, 1979, UCS submitted a letter again requesting Commission action. 

We reaffirm the decision made on April 13, 1978 regarding the possible 
shutdown of operating reactors. We believe that current Commission 
requirements in the fire protection and environmental qualification areas 
and those actions we order today provide reasonable assurance that the 
public health and safety is being adequately protected during the time 
necesary for corrective action. However, in reviewing the Petition for 
Reconsideraton, we came across several areas of concern. In this decision 
on reconsideration, we will discuss these areas of concern as well as relevant 
new developments and those contentions made by UCS which we think 
warrant comment. All other issues and contentions were adequately dealt 

'Nineteen public comments on the petition for reconsideration were received in response to the 
June 27 order. The comments represented views from private citizens, public interest groups, 
and the nuclear industry, and ranged from strong support for the April 13 decision to strong 
support for the ues position. The staff reviewed these comments, and reached the conclusion 
that no new safety. information was provided which might call into doubt the conclusions 
reached in our April 13 decision. As a result of the actions taken in today's order. the 
Commission concurs with the staff conclusions. 

709 



with in our original decision and the staff responses to the Petition for 
Reconsideration. 

As we stated in our April 13th decision, ues has highlighted an "area of 
regulatory review which heretofore had not been adequately addressed." 
This continues to be our view: ues has made an important contribution 
to our regulatory efforts in the area of fire protection and environmental 
qualification for electrical equipment. The staff also is to be commended. It 
has responded well to the concerns raised in this proceeding by instituting a 
systematic re-evaluation of environmental qualification under specific 
guidelines and committing itself to a fire protection testing program. While 
these efforts are probably not due solely to this proceeding, they do reflect a 
sensitivity to the problems raised here. 

Environmental Qualification Issues 
As we stated in our original order, fundamental to NRC regulation of 

nuclear power reactors is the principle that safety systems must perform 
their intended functions in spite of the environment which may result from 
postulated accidents. Confirmation that these systems will remain function­
al under postulated accident conditions constitutes environmental qualifi­
cation. The current legal requirements for qualification are found in 
General Design Criteria 1 and 4 of Appendix A, Part50; Criterion III of 
Appendix B, Part 50 and 10 CFR 50.55a(h).4 These are general requirements 
restating the principle that licensees should have qualified equipment. 

The NRC has used a variety of methods to see that these general"legal 
requirements are met for electrical safety equipment. For the oldest piants, 
qualification was based on the fact that the electrical components were of 
high industrial quality. For the newer plants after 1971, qualification was 
judged on the basis ofIEEE-323-1971, However, no Regulatory Guide was 
ever issued adopting the 1971 IEEE-323 standard although some of the 
plants referenced IEEE-323-1971 in their licensing submissions to the 
Commission} For the newest plants whose Safety Evaluation Reports were 
issued after July I, 1974, the Commission has issued Reg. Guide 1.89 which 
in most respects adopted the most recent IEEE Standard 323-1974. 

Currently, the Commission has underway a program to reevaluate the 
qualification of safety-related electrical equipment in all operating reactors. 
As part of this program, more definitive criteria for environmental 
qualification of safety-related electrical equipment have been developed by 
the staff. The Division of Operating Reactors' "Guidelines for Evaluating 
Environmental Qualification of Class IE Electrical Equipment in Operating 

4'fhis standard applies only to plants which" received their CPOs after January 1,1971. 
'Twelve of the 70 plants licensed to operate make specific reference to IEEE-323-1971. 
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Reactors" (DOR Guidelines) were completed in November 1979. The 
Guidelines are intended as a screening device to catch those pieces of 
equipment which might have qualification problems. In addition, for 
reactors under licensing review, the staff has issued NUREG-0588. 
"Interim Staff Position on Environmental Qualification of Safety-Related 
Electrical Equipment." The staff intends to evaluate the qualification of all 
electrical safety equipment in operating plants pursuant to the Guidelines. 
If problems arise, the intent is to resolve the problem using NUREG-0588 
as a guide for the staWs judgment. 

Against this background, the Commission has been requested by ues to 
reexamine the 1971 IEEE-323 standard and order that all operating plants 
be upgraded to meet the 1974 IEEE-323 standard. The staff, ues and the 
licensees have commented upon this issue in their numerous submissions to 
us. Based upon our examination of those submissions, it is clear to us that 
the 1971 stan~ard by itself cannot serve as the standard against which 
qualification is to be judged. A full description of this 1971 standard and its 
comparison to the 1974 standard is contained in the August 24, 1979 staff 
submittal. Briefly, the standard does not specify the accident conditions 
which the electrical equipment must meet. There are no specific require­
ments to maintain document files and no specific requirements concerning 
margin, aging and other needed equipment specifications. It is, in fact, a 
document which briefly and broadly describes how to qualify any 
equipment, electrical or otherwise. 

The DOR Guidelines and NUREG-0588 substantially improve upon the 
1971 standard and should provide greater assurance that equipment is 
adequately qualified. In its August 24, 1979 submisson, the staff stated that 
it intended by the Guidelines to provide a level of confidence essentially 
equivalent to that which would be achieved from the application of IEEE-
323-1974. The Commission endorses the staWs actions to use the DOR 
Guidelines to review operating plants and NUREG-0588 to review plants 
under licensing review as well as those pieces of equipment in operating 
plants which do not meet the DOR Guidelines. Furthermore, pursuant to 
Section 161(b) of the Atomic Energy Act and based upon the record in this 
proceeding, the Commission is ordering today that these two documents 
form the requirements which licensees and applicants must meet in order to 
satisfy those aspects of 10 CFR 50, Appendix A, General Design Criteria 
(GDC)-46 which relate to environmental qualification of safety-related 
electrical equipment: Licensees of operating reactors are to comply with 
these requirements so that the applicable equipment in all ?perating pl.ants 

6These standards obviously do not supplant the IEEE ancillary standards which deal with the 
qualification of specific pieces of equipment. 
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shall meet the DOR Guidelines or NUREG-0588. Non-compliance can be 
the 'basis for appropriate enforcement action after the implementation 
deadlines ordered below. In order to leave no room for doubt on this issue, 
the staff is to prepare additional technical specifications for all operating 
plants which codify the documentation requirement paragraph of the 
Guidelines (paragraph 8.0). After approval by the Commission, these new 
technical specifications will be added to each license. 

The Guidelines leave open the question of what standard will be applied 
to replacement parts in operating plants. Unless there are sound reasons to 
the contrary, the 197~ standard in NUREG-0588 will apply. 

The Guidelines and NUREG-0588 apply progressively less strict 
standards to the older plants. The justification for this position was not 
articulated' at the time the older plants, were grandfathered from the 
provisions of Reg. Guide 1.89. There was some discussion of this issue in 
the staWs August 24 submittal. We believe that this problem is best 
resolved by a rulemaking on environmental qualification of safety-grade 
electrical equipment. If the staff proposed rule does not require plants to be 
upgraded to a single uniform standard along the lines of the 1974 
requirements in NUREG-0588, then its justification for that position will be 
articulated in depth and will be subject to comment in the proceeding. '. ~ 

As ordered above, the Guidelines and NUREG-0588 will state the 
requirements of GDC-4 until the rulemaking has been completed. For this 
interim period, the licensee and the public should be able to examine the' 
basis for the staWs judgment concerning qualification. Accordingly; a 
written record of the staWs qualification judgment should be kept. 

We stated in our April 13, 1978 order that the NRC is dependent upon 
all of its licensees for accurate and timely information. We expressed 
concern that some of the licensees' initial responses: 

"indicate a lack on their part of detailed knowledge of the quality of installed 
plant equipment. Licensees must have this detailed understanding of their own 
plants in order to meet their obligations for public safety by ensuring a sound 
basis for making assessments of plants safety." 

The history of the qualification issue since our April 13, 1978 order 
indicates that some licenses have ignored the responsibility we emphasized 
in our original order. As set forth in our April 13 order, our Office of 
Inspection and Enforcement had in late 1977 and early 1978 sent several 
Bulletins to licensees alerting them to qualification problems of specified 
electrical equipment. On May 31, 1978 our Office of Inspection and 
Enforcement sent a circular to licensees bringing to their attention our 
April 13 order and reminding them that: 
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"Mou should examine installed safety-related electrical equipment. and ensure 
appropriate documentation of its qualification to function under postulated 
accident conditions." 

Despite this explicit direction, I&E found that the licensee rereviews and 
resolutions of qualification problem areas were not receiving the attention 
they warranted. Therefore, on February 8, 1979, I&E sent Bulletin 79-01 
which required essentially the same things as the prior Circular, except that 
the licensees were required to respond in writing. In view of our original 
order and the subsequent circular and bulletin, some of the responses to 
Bulletin 79-01 indicate a disregard for environmental qualification problem. 
Despite the specific directions in Bulletin 79-01, some licensees did not 
meet the time deadlines imposed and did not provide the information 
required. The responses showed that some licensees, more than a year after 
our April 13 order, had unqualified equipment in their plants. Others did 
not have the documentation required to show qualification. Still others, if , 
they possessed the documentation, did not include it in the response to the 
NRC, contrary to the Bulletin requirements. The staff must not tolerate the 
type of licensee response received in response to the qualification bulletins 
and circulars. It has the power to order licensees to comply with bulletins 
and circulars and that power should be exercised in cases like this. 

The staff has sent out a new bulletin, Bulletin 79-0lB, requesting not 
~n1y the same information as Bulletin 79-01, but some additional informa­
tion as well. It has initially reviewed some of the responses to this Bulletin. 
In addition, it has underway an inspection program at various plants to 
check environmental qualification. The results show that after two years 
from our initial decision in this matter, environmental qualification remains 
a serious probl.em. Almost none of the equipment so far examined meets all 
aspects of the DOR guidelines which include the areas which any 
qualification judgment must address.' 8 Deviations from the guidelines 

7Commissioner Bradford notes that the situation is worse than this decision acknowledges. A1J 
the staff indicated in an AprlllS, 1980 briefmg. "I guess when one makes the statement that 
we haven't found any equipment that meets all the guidelines, it's ~Iear that we've found at 
least some equipment that just about every piece of the guidelines isn't met on." (unofficial 
transcript) The particular equipment referred to has since been replaced or the licensee has 
provided adequate justification for continued operation. 
ICommissioners Kennedy and Hendrie note that the staff has indicated (memo from W. 
Dircks to Commissioner Hendrie dated May 23, 1980) that, in each case where equipment so 
far examined by the staff has been identified as not being in compliance with provisions of the 
DOR Guidelines, either the equipment has been replaced or justification has been provided for 
continued plant operation while outstanding concerns are being resolved. The staffhas further 
indicated that they have not identified any safety-related electrical equipment to date, other 
than that which has been required to be replaced or where adequate justification has been 
provided or continued operation, which will not perform its intended safety function during 
the time period in which it is required to function. 
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include such things as an inadequate test sequence where not all of the 
service conditions were addressed, incomplete documentation of tests 
performed, no consideration given to aging and the fact that the component 
installed in the plant is not identical to the component tested because of 
differences in model, size and materials. These difficiencies do not 
necessarily mean that the equipment is unqualified. However, they are 
cause for concern and require further case .. by-case evaluations since the 
deviations involve areas which any environmental qualification judgment 
must address. . 

In connection with its review of 79-0lB, the staff has found instances 
where equipment has not been installed according to its environmental 
qualification design. Thus, even though the envirorimental qualification 
documentation may be in order, the actual equipment in place might not be 
environmentally qualified. Licensees must check their own equipment in 
place to make sure this problem does not arise in their plants. Staff will 
devise a system for checking this area. 

Based on problems like these and the history of previous responses to 
Commission issuances on this subject, it is obvious to us that the nuclear 
industry is not .devoting the resources necessary to solve the environmental 
qualification problem. 

The staff has obtained from some licensees information vital to 
qualification judgments which, because of its proprietary nature, is not 
being shared with other licensees so that costly, unnecessary retesting is 
required and environmental qualification judgments are delayed. Such 
delays may affect safety as related decisions about equipment replacement 
are delayed. Accordingly, we are directing the staff to review environmental 
qualification information in its possession to determine how much of the 
information. may be released to licensees to aid them in making safety 
judgments. This review should be completed within 45 days and the results 
forwarded to the Commission. We are also directing the staff to promptly 
pursue the possibility of the establishment, by the nuclear industry, of a 
Nuclear Qualified Equipment Clearinghouse. This Clearinghouse would 
have as its objective the sharing by all parties of environmental qUalifica-
tion information. . 

The Commission considers the staWs review of the 79-0lB Bulletin 
responses to be of high priority, and the staff is requested to keep the 
Commission and the public apprised of any further findings of .incomplete 
environmental qualification of safety-related electrical equipment, along 
with corrective actions taken or planned: The staff is requested to provide 
bimonthly reports of progress on this review. The staff is directed to 
complete its review of environmental qualification, including the publica­
tion of Safety Evaluation Reports by February 1, 1981. By no later than 
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June 30, 1982 all safety-related electrical equipment in all operating plants 
shall be qualified to the DOR Guidelines or NUREG-OS88. These 
deadlines, however, do not excuse a licensee from the obligation to modify 
or replace inadequate equipment promptly. 

During its review, the staff will be faced with many situations where 
qualification documents are poor or where the existing documentation 
raises questions about the ability of the equipment to perform its intended 
function in accident' conditions. In such cases, the statT will make a 
technical judgment regarding continued operation. 

In its petition, UCS requested that the Commisson provide an opportu­
nity for hearing once the statT had determined that the equipment was 
qualified to the standard it had requested. We believe there is no reason for 
the Commission now to order that such an opportunity be provided. If an 
interested person reviews the stafrs written judgment on qualification and 
desires a hearing"on the issue, that person may petition the Commission 
pursuant to 10 CFR 2.202 and 10 CFR 2.206. 

One other problem area related to the environmental qualification issue 
has arisen in our review of the Petition for Reconsideration. This area 
concerns the delay associated with deciding upon an NRC environmental 
qualification testing program. In a separate memorandum sent today, we 
have asked the staff to address this area promptly. 

We wish to clarify one point in our April 13, 1978 decision where we 
stated that: 

... because the Sandia tests on environmental qualifications were inconclusive, the 
Commission is directing that this testing be repeated on qualified connectors with 
the results reported to the Commission and made av~able to the public. These 
connectors, qualified in accordance with IEEE-323 (1974), should include a 
representative sample of those commercially available and in use in nuclear power 
reactor safety systems.' 

The intent here was to obtain information not provided by the unsuccessful 
Sandia Tests. However, in a staff memorandum of May 4, 1978, it was 
noted that no electrical connectors currently in use in operating reactors 
have been required to meet the 1974 version of IEEE-323. Connectors 
qualified to the 1974 version are being required for plants under 
construction, but apparently no such connectors are now commercially 
available. As a result, the staff outlined in its May 4 memorandum a two­
phase program to: (1) test commercially available connectors qualified to 
IEEE-323 (1971), and (2) test connectors qualified to the 1974 version when 
they become available. The Commission endorses the stafrs approach, 

'7 NRC 426. 
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· . 
which will produce results in the near term directy applicable to currently 
operating plants, and at a later time, will generate information applicable to 
components in future plants. . 

The first phase of this test program is already underway and electrical 
connectors, in accordance with existing TVA specifications, have been 
successfully tested. These connectors were manufactured specifically for the 
test. The manufacturer and the utility which assembled the connectors 
under I&E supervision were ~ware that these specific connectors were to be 
tested. These tests, while useful, do not fulfill the April 13, 1978 requirement 
that connectors be tested which are "in use in nuclear power reactor safety 
systems." The Commission requires that connectors be tested which are not 
specifically manufactured for test purposes. This might be accomplished by 
testing spares at existing plants. 

In this order we have not attempted to apply the lessons of Three Mile 
Island to environmental qualification. This issue is addressed in the NRC 
.Action Plan under review by the Commission. 

Fire Protection Issues 

An item raised by ues in its petition for reconsideration (Attachment 
D, 30) not discussed in our previous Memorandum and Order was that 
other tests conducted at the Sandia Laboratories showed " ... that at least 
some of the so-called fire retardant coatings bum." The fire retardant 
coatings in use in nuclear plants have been shown in the Sandia tests to be 
effective only in reducing the fire propagation rate in.cable assemblies, and 
there is no considerable variation among those coatings tested in the degree 
of protection provided. Nevertheless, the results of these tests do show that, 
for the tested configuration, exposure-initiated fires do not propagate 
between trays of coated cables. 

Such coatings, by themselves, do not provide complete protection 
against fires. As we stated in our previous decision: 

"The Commission endorses the statrs position that no one level of defense-in­
depth can be made invulnerable. Strengthening one of the levels can compensate 
in some measure for reduced safety margins in the others."IO 

It is our conclusion that the staff has treated these results correctly in 
reviewing nuclear plant fire protection capabilities, by not considering these 
coatings alone to be satisfactory protection against fires. 

1117 NRC 421. 
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, On September 15, 1978, a ftre protection test was performed for NRC at 
the Underwriters Laboratory (UL).11 This test, as one of a series of cable 
system ftre tests, was a generic test of vertical cable trays with ftre 
protection features generally applicable to those used or proposed for use in 
nuclear plants. The speciftc combinations of protective features and 
conftgurations were not representative of any particular plants. The 
purpose of the test was to investigate the effectivenes of ceramic ftber 
blankets as ftre barriers on vertical cable runs, and to test ftre detection and 
extinguishing systems. The ignition source was a spill of flammable liquid 
which had access to each tray barrier at the floor. 

The test was observed by NRC staff and consultants. Although ftre 
detectors did alarm promptly, the sprinkler system, which was installed in a 
manner not representative of any plant system,ll was not actuated. Two 
cables, contained in adjacent cable trays representing redundant safety 
divisions, were damaged. The appar~nt reasons for this damage were: (a) 
the sprinklers did not actuate, and (b) the ftre was not excluded from the 
cable trays by the blanket barriers. 

The Commission concurs with the staff's conclusion that although only 
minimal damage occurred, 13 the test did not demonstrate that acceptable 
protection is afforded by the particular conftguration tested. Of concern is 
the staWs conclusion that there are plants which have conftgurations which 
are even more prone to damage. However, the staff states it has taken 
measures for these plants. Licensees have been informed of the results of 
this test through a circular from the Office of Inspection and Enforcement 
(IE Circular 78-18, November 6, 1978). Appropriate licensing boards have 

• also been notifted. 
These two tests must be viewed in conjunction with one other 

development since our April 13th decision. When we made our original 
decision, the staff had stated in their December 15, 1977 submission that 
there were certain locations in some operating plants in which an 
unmitigated ftre could affect redundant systems. On July 8, 1978, after our 
decision, the staff on the basis of further reviews concluded that each plant 
contains a few ftre areas where a postulated unmitigated ,ftre may affect, 
both divisions of redundant safety systems. The staff has required 

IIDetails of this test have previously been reported in staff memoranda of September 29. 
October 26. and November 2. all of which were provided to the petitioner and were placed in 
the Public Document Room. 
ll'J'he sprinkler heads were arranged in groups of three. The test requirements caned for 
actuation of all three heads prior to manual (not automatic) initiation of the flow water from 
another sprinkler. In plant installations of sprinkler systems. actuation of any one head would 
automatically allow for flow of water through that sprinkler head. 
13QnIy two cables of a total of over 500 involved in the test were functionally destroyed. 
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additional fIre protection in these areas, including alternate shutdown 
systems. 

In light of these facts, the staWs fIre protection testing program is 
particularly important. We are concerned that the staff has still not 
completed plants and initiated tests which replicate typical fIre protection 
measures being proposed for operating plants. The most recent status of the 
fIre protection research program was reported to the Commission in the 
staWs submission of August 24, 1979 and ~emo of September 26, 1979. The 
primary emphasis of the program is currently being placed on integrated 
confIrmatory tests of selected portions of fIre protection systems which 
replicate those proposed in four different reactor plants. The purpose of 
these tests will be to confIrm the adequacy of current designs and NRC 
staff licensing criteria. 

The Commission views this testing program as a priority item and 
requests that the confIgurations which are of greatest concern should be 
fIrst tested. The Commission requests that a defInite schedule be established 
as soon as possible which provides that testing commence without delay. 
Any slippages in the schedule must be approved by the Commission. 
Bimonthly reports should be made on the progress of this program. 

·The staff has completed Safety Analysis Reports concerning fIre 
protection for all operating reactors. The modffications recommended by 
the staffare not being implemented smoothly. Of utmost concern is the fact 
that some licensees, four and one-half years after the Browns Ferry fIre, are 
resisting the modifIcations found necessary by the staff. 

Because of these facts, the Commission approved on April 23, 198014 a 
proposed rule concerning fIre protection. This proposed rule and its. 
Appendix R have been developed to establish the minimum acceptable fIre 
protection requirements necessary to resolve these contested areas of 
concern fo'r nuclear power plants operating prior to January 1, 1979.15 

Other fIre protection criteria that have been used by the staff during its 
plant-specifIc fIre protection program reviews are contained in Appendix A 
to BTP 9.5-1. The combination of the guidance contained in Appendix A to 
BTP 9.5-1 and the requirements set forth in this proposed rule defme the 
essential elements for an acceptable fIre protection program at nuclear 
power plants docketed for Construction Permit prior to July I, 1976, for 
demonstration of compliance with General Design Criterion 3 of Appendix 
A to 10 CFR Part SO. Similar acceptable guidance is provided in BTP 9.5-1 

14This rule is scheduled for publication in the Federal Register on May 29, 1980. 
I5Commissioners Kennedy and Hendrie agreed with the Cuc protection safety provisions of the 
proposed Appendix K to 10 CFR Part .sO, but disagreed with the implementation schedule 
proposed by the Commission. A statement of Commissioners Kennedy and Hendrie's separate 
views in this regard is attached. 

718 



for nuclear power plants docketed for Construction Permit after 1uly I, 
1976. 

All modifications (except for alternate and dedicated shutdown capabili­
ty) would be required to be implemented by November I, 1980 unless, for 
good cause shown the Commission approves an extension. Since the issues 
involved are well-known and have been under discussion for several years, 
the Commission anticipates approving few, if any, extensions. No plant 
would be allowed to continue operating after November 1, 1980 or beyond 
an extended date approved by the Commission, unless all modifications 
(except for alternate or dedicated shutdown capability have been imple­
mented. The Commission recognizes that, in a few instances, approval has 
previously been given to particular licensees to extend the implementation 
dates for some modifications beyond November 1, 1980. The Commission 
will review these extensions on a case-by-case basis to determine whether 
continued approval or some revision of the extension is appropriate. 

For alternate or dedicated shutdown capability, the proposed rule 
specifies implementation dates which depend on which kind of capability is 
to be implemented and whether the plant is under review in the Systematic 
Evaluation Program (SEP). (plants under review in the SEP include 
Palisades, Dresden 1 and 2, Oyster Creek, Millstone 1, Ginna, Haddem 
Neck, San Onofre I, La Crosse, Big Rock Point, and Yankee Rowe.) For 
non-SEP plants, the proposed implementation dates are April 1, 1981 for 
alternate shutdown capability and December 1, 1981 for dedicated 
shutdown capability. Licensees who have committed to earlier implementa­
tion dates will be expected to meet those commitments. For SEP plants, the 
proposed implementation dates are December 1, 1981 for alternate 
shutdown capability and October 1, 1982 for dedicated shutdown capabili­
ty. Licensees will be required to submit plans and schedules to meet these 
implementation deadlines by August 1, 1980 (non-SEP plants) and 
November 1, 1980 (SEP plants). The Commission may revise the implemen­
tation deadlines for SEP plants to earlier dates following completion by the 
NRC staff of its review of the status of rrre protection at those plants. The 
staff review is expected to be completed in August 1980. 

Other Issues 
In its petition for reconsideration UCS states: 

"UCS has completed a review of the underlying documents for some of the plants 
affected by the connector problem, and generally for the frre protection issue, 
entitled, 'Chronology and Analysis of Staff Actions.' We believe that it contains 
information which was not specifically brought to your attention prior to the 
issuance of the Memorandum and Order." 
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In its June 21, 1978 memorandum to the staff, the Commission asked if 
there were substantive matters in the UCS "Chronology" not specifically 
brought to the Commission's attention by the staff prior to the issuance of 
the April 13, 1978 Memorandum and Order. . 

The staff in its response to the Commission on August 31, identified 
several minor documents not specifically forwarded to the Commission.16 

The staff stated that none of these documents contained information 
material to resolution of the matters in the petition. We agree. 

The petition for reconsideration contains the following argument 
regarding our mention ofWASH-l400 in the April 13 decisionP 

''The Commission has, insofar as we can tell, relied on the probabiltiy analysis of 
WASH-I400 to conclude that another Browns Ferry-type fire is so improbable 
that the force of the regulations can be 'waived' or temporarily de-emphasized or 
phased-in. That is the only apparent significance for the long quotation from the 
Brown Ferry Review Group given at page 37 of the Memorandum and Order. 
This Commission announced on August 27,1974 (39 FR 30964) that WASH-I400 
would not be used as a basis for licensing decisions pending the most careful study 
of its potential use for decisionmaking. The Commissin has held to the position 
that WASH-I400 needs to go through thorough, systematic review before it can be 
useful in the regulatory context. Yet, one can only read the word of your decision 
here as establishing 'through the back door' the startling new precedent that 
apparent violations of the regulations can be justilled on the basis of RSS 
probability analysis." (petition at 13) 

We concluded in the April 13 decision that the regulations, as expressed in 
the General Design Criteria and the single-failure criterion of Appendix A 
to 10 CFR Part 50, had been met with no dependence on risk assessment 
analysis ofWASH-1400. 7 NRC 427, 428. WASH-1400 was referred to in 
the previous opinion only as background to the discussion of the Browns 
Ferry fire and subsequent events. While the Browns Ferry Special Review 
Group did refer to the Wash-1400 calculation based on Browns Ferry,IS it 
also cited steps taken by the NRC staff and the licensee after the fire to 
prevent such events in the future. In spite of the WASH-I400 analysis 
conclusions that fires were not a dominant contribution to overall risk, the 

16In its response to the Commission request, the staff noted items that were not specifically sent 
to the Commission: 

1. For Haddam Neck: a meeting report dated January 19, 1978. This meeting was, 
however, summarized in a report to the Commisson dated January 26, 1978. 
2. For Browns Ferry: a draft supplemental test report to NRC from Sandia, dated 
August S, 1977. 
3. For Pilgrim 1: documents relating to the construction permit and operating license 
reviews. These items are part of the public docket for that plant. 

177 NRC 422-424. 
llQuoted at 7 NRC 423. 
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Review Group recommended further actions, all of which were incorporat­
ed into the Commission's Fire Protection Action Plan.19 

Throughout this proceeding petitioner has repeatedly cited to and relied 
upon the decison of the Appeal Board in ALAB-138, In the Matter of 
Vermont Yankee Nuclear Power Corporation (Vermont Yankee Nuclear 
Power Station), 6 AEC 520 (1973). In particular petitioners calls upon the 
following language from that opinion: 

"As a general rule, the Commission's regulations preclude challenge to applicable 
regulations in an individual licensing proceeding. 10 CFR 2.758. This rule has 
frequently been applied in such proceedings to preclude challenges by intervenors 
to Commission regulations. Generally, then, an intervenor cannot validly argue on 
safety grounds that ,a reactor which meets applicable standards should not be 
licensed. By the same token, neither the applicant nor the staff should be 
permitted to challenge applicable regulations, either directly or indirectly. Thus, 
those parties should not generally be permitted to seek or justify the licensing of a 
reactor which does not comply with applicable standards. Nor can they avoid 
compliance by arguing that, although an applicable regulation is not met, the 
public health and safety will still be protected For, once a regulation is adopted, 
the standards it embodies represent the Commission's definition of what is 
required to protect the public health and safety." 

"In short, in order for a facility to be licensed to operate, the applicant must 
establish that the facility complies with all applicable regulations. If the facility 
does not comply, or if there has been no showing that it does not comply, it may 
not be licensed." 

• • • • 

"It bears repetition that, under the principles we have set out above, it cannot be 
argued that, even though the reactor does not comply with the criteria, it should 
receive an unrestricted full-power, full-term license on the ground that there is 
reasonable assurance that it can operate without adversely affecting the public 
health and safety. Such an argument might be factually supportable, but would 
constitute an indirect attac~ on the applicable Commission regulations. Again, the 
point to be made is a simple one: reactors may not be licensed unless they 
comply with all applicable standards."20 

We believe that the actions taken today will ensure that the Commis­
sion's regulations concerning fire protection and environmental qualifica­
tion are met. If the staff finds to the contrary, it must, as we stated earlier, 
make ajudgment about the continued operation of the plant. 
. Our earlier decision made clear that the denial of emergency relief for 
fire protection was based primarily on the fact that the Sandia tests relied 
upon by petitioners provided "no new information ... beyond confirmation 

1'7 NRC 423-424. 
206 AEC 528-529. 
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of the current staff assumption for review of fire protection measures, i.e., 
that exposure fires may propagate beyond the minimum sepatation 
distances of Regulatory Guide 1.75 .... ''21 Our specific response to 
petitioner's "shutdown" request states in regard to fire protection: 

..... the Commission denies the requested relief ... because (I) in view of the 
additional improvement of fife safety made in operating power plants since the 
Browns Ferry fife, coupled with the current Fire Protection Action Plan, those 
plants can continue to operate without undue risk to the public health and 
safety."21 

Our April 13 decision in no way permits reliance on probabilistic 
calculations to enter regulatory 'policy "through the back door,''23 Denial of 
emergency relief in this case is based upon our review of the fire protection 
program and the Sandia tests, and it is this review, and not probability 
analyis which assures us that public health and safety is not at undue risk. 

Having considered all the facts and arguments before us in this matter, it 
remains our conclusion that the April 13, 1978 Memorandum and Order 
and staff actions resulting from it, together with the actions taken today, 
satisfactorily deal with all substantive issues raised by UCS. Subject to the 
clarification and revisions set out above, we affIrm our prior decision. 

It is so ORDERED. 

Dated at Washington, D.C. 
this 23rd day of May 1980. 

217 NRC 424. 
217 NRC 428. 

For the Commission 

Samuel J. Chilk 
Secretary of the Commission 

2lThe Commission policy on the use of probabilistic risk assessment continues to be as 
articulated in our January 1979 policy statement. See memorandum and attachments, Chilk to 
Gossick, January 18, 1979: With respect to the component parts of the Study, the 
Commission expects the staff to make use of them as appropriate, that is, where the data base 
is adequate and analytical techniques permit. Taking due account of the reservations expressed 
in the Review Group Report and in its presentation to the Commission, the Commission 
supports the extended use of probabilistic risk assessment in regulatory decisionmaking. 
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SEPARATE COMMENTS OF COMMISSIONERS HENDRIE AND 
KENNEDY ON TIlE PROPOSED NEW REGULATION FOR FIRE 

PROTECTION PROGRAM FOR NUCLEAR POWER PLANTS 
OPERATING PRIOR TO JANUARY 1, 1979 

We agree with the fire safety provisions of the proposed Appendix R to 
10 CFR Part 50. However, we do not agree with the implementation 
schedule that the Commission proposes. In its original presentation of this 
rule to the Commission, the staff proposed a schedule which we believe is 
more reasonable. 

In the absence of Three Mile Island and the actions we have required, 
the short schedule of the Commission proposes might be appropriate in 
view of the extended period during which a number of these fire safety 
provisions have been under discussion. In the present situation, the 
Commission has properly imposed a large number of Three Mile Island­
related safety requirements on operating nuclear power plants. We are 
concerned that the short implementation schedule proposed here for fire 
safety provisions, together with the large workload associated with the 
Three Mile Island requirements, may make it impossible for licensees to 
complete all of these measures in a carefully considered and thorough 
fashion. Since all operating plants have implemented a number of 
improvements in their fire safety postures, the remaining improvements to 
be required under the proposed rule do not seem to us so urgent as to 
require either shutting down of plants because of inability to complete these 
requirements on the short schedule proposed or to make those improve­
ments in a hasty fashion. 

We note also that the proposed implementation schedule would require 
licensees to submit their plans for complying with this rule by August 1, 
1980. Considering that the staff has said it will not be able to complete its 
plant-by-plant reviews to determine specific requirements until July 1980, 
some licensees will simply not have any reasonable time to make an 
adequate plan. 
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CLI·8G-22 

In the MaHer of Docket No. SG-32G-OL 

METROPOLITAN EDISON 
COMPANY 

(Three Mile Island Nuclear 
Station, Unit No.2) 

May 28, 1980 

The Commisson denies a motion to quash six subpoenas issued by the 
Director of the Office of Inspection and Enforcement as part of its ongoing 
investigation of the Three Mile Island accident. 

, 

NRC: ENFORCEMENT OF SUBPOENAS 

An ongoing Justice Department criminal investigation of a matter 
referred to it by the Commission does not operate to bar the enforceability 
of subpoenas issued by the· Commission in connection with a civil 
investigation of a separate matter conducted by the Commision pursuant to 
its general health and safety and civil enforcement responsibilities. 

NRC: ENFORCEMENT OF SUBPOENAS 

An agency subpoena issued in the course of an agency investigation is 
entitled to enforcement so long as it is issued in good faith pursuant to a 
legitmate agency investigation and is not used to broaden the Justice 
Department's right of criminal litigation discovery or to infringe on the role 
of the grand jury as the principle tool of criminal accusation. 
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MEMORANDUM AND ORDER 

On May 2, 1980, the NRC's Director of the Office of Inspection and 
Enforcement issued subpoenas to six Metropolitan Edison employees I 

calling upon them to appear and give testimony on May 20 and May 21, 
1980, concerning their knowledge of three particular events which occurred 
on March 28, 1979, the first day of the Three Mile Island, Unit 2, accident. 
The subjects at issue were: (a) the calculated dose rate of 10 remlhr in 
Goldsboro, Pennsylvania; (b) elevated in-core thermocouple readings; and 
(c) the pressure spike in the containment vessel. 

As explained in more detail below, the subpoenas were issued for the 
purpose of determining whether particular information bearing upon the 
seriousness of the then ongoing accident at TMI-2 should have been 
reported to the Commission more promptly, and what enforcement act~on 
is appropriate under the.circumstances. 

We now have before us a motion to quash the subpoenas2 on the ground 
that the Commission's referral of some of TMI matters to the Department 
of Justice for criminal proceedings precludes the Commission from 
pursuing its civil investigaton during the pendency of the Grand Jury 
investigation currently underway in the Middle District of Pennsylvania. It 
is also contended that the subpoenas are unduly burdensome in light of the 
many investigations of the TMI accident which have already been 
conducted. For the reasons discussed below, we deny the motion to quash. 
The matters referred by the Commission to the Department of Justice for 
criminal proceedings are separate and distinct from the subjects covered by 
the subpoenas issued by the Director of the Office of Inspection and 
Enforcement, and that referral does not bar the Commission from pursuing 
its general health and safety and civil enforcement responsibilities through 
issuance of the subpoenas here. Moreover, while we are sensitive to the fact 
that the six persons under subpoena have previously been questioned, some 
on several occasions, regarding the TMI-2 accident, they are in fact 
knowledgeable about the three areas covered by the subpoenas and those 
areas need to be clarified before the Commission settles upon possible civil 
enforcement actions. 

IThe persons subpoenaed were Messrs. McGovern, Mehler, Wright, Chwastyk, Kunder, and 
Zewe. 
2By agreement, the return date of the subpoenas has been changed to May 29 and May 30. In 
agreeing to the new return dates counsel for the movants specifically kept the motion to quash 
as a live issue before us and has not waived any right to contest the validity of the subpoenas. 
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1. The Director's Subpoenas 

The Director's subpoenas were issued pursuant to Section 161(c) of the 
Atomic Energy Act of 1954, as amended (42 U.S.C. 2201(c», to assist the 
Commission in determining whether three pieces 'of information bearing 
heavily upon the expected seriousness of then ongoing TMI-2 accident 
ought to have been more promptly reported to the Conunission, and, if so, 
what civil enforcement action should be taken. The investigation into these 
incidents is a continuation of the NRC's ongoing investigation into the 

. events surrounding the accident at Three Mile Island which resulted in a 
civil penalty assessment against Metropolitian Edison on October 25, 1979. 
In his Notice of Violation detailing the bases of the civil penalties, the 
Director of I&E explained that additional enforcement action, including 
further civil penalties and orders to suspend, modify, or revoke the 
operating license, were under review "with regard to the reportability of 
several items of information following the onset of the accident, including 
specifically the calculated dose rate of 10-40 RIhr in Goldsboro, the 
elevated in-core thermocouple indications and the pressure spike in the 
containment vessel." Letter, Victor Stello to Robert Arnold, dated October 
25,1979. 

The Director's decision to defer pressing further enforcement action on 
those items pending further review and investigation was taken in response 
to the Commission's direction following an October 25 meeting at which 
the Director briefed the Commission on the enforcement actions he 
proposed to take against Metropolitan Edison Company. The Commission 
was of the view that the facts surrounding those three matters had not been 
established with sufficient clarity, and should not be pursued by way of a 
civil penalty or license. revocation· action at that time.3 The Commission 
instructed the Director to await completion of the Report of the President's 
Commission on the Accident at Three Mile Island ("Kemeny Report"), and 
of the Report of the Commission's Special Inquiry Group ("Rogovin 
Report") to see what light those reports shed, before proceeding further. 

After .completion of the Rogovin Report earlier this year, and the 
completion of a Supplemental Report on March 4, 1980, looking at the 
transfer of information on the day of the accident in response to a series of 
questions raised by Congressman Udall, the Commission directed its Office 
of Investigation and Enforcement to complete its investigation which had 
been held in abeyance. See Memorandum, Chairman Aheame to William J. 
'For example. 10 CFR 20.403 imposes immediate notification requirements on Commisson 
licensees for certain specified events. Under Section 234 of the Atomic Energy Act, 42 U.S.c. 
2282, the Commission is empowered to assess civil penalties for violation of such Commission 
regulations. Additionally. Section 186 of the Atomic Energy Act, 42 U .S.c. 2236. provides the 
Commission with license revocaton powers for failure to observe Commission regulations. 
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Dircks, dtd. March 21, 1980. The Commission explained its plans to 
Congressman Udall as follows: 

The Commission has devoted substantial time to the question of Met Ed's 
conduct during the TMI-2 accident one year ago. Last fall the NRC assessed a 
civil penalty .against Met Ed. However, one area was left open, that related to 
information· transfer. Last fall the Commission concluded that area should be 
examined after the Presidential Commision and the NRC Special Inquiry Group 
had completed their work. Shortly before the Special Inquiry Group submitted its 
report, you sent us the flI'St of two sets of questions relating to information 
transfer. As a result, the Commision continued to defer the I&E review and asked 
the Special Inquiry Group to examine its records further for information 
pertaining to your questions and to conduct such further inquiry as it believed 
warranted. Finally, Dr. Myers of your staff has provided us with a review of this 
issue. 

The Special Inquiry Group has reported on its reexamination in detail, indicating 
that it fmds no direct evidence suggesting intentional withholding of information 
but that it was not appropriate for the Special Inquiry Group to reach conclusions 
as to enforcement questions .... We have concluded that the appropriate action is to 
now direct I&E to complete the investigaton. This will focus upon the question of 
whether a further civil penalty of Met Ed isjustified in light of the facts pertaining 
to information transfer. 

The letter also noted that should the investigation suggest the possibility of 
criminal prosecution, the case would De referred to the Department of 
Justice. 

In carrying out the Commission's directive, the Director of I&E 
contacted a number of Met Ed employees concerning their knowledge of 
the pertinent events on the day of the accident. Six of the individuals 
contacted, Hugh McGovern, Lynn Wright, Brian Mehler, Joseph Chwas­
tyk, George Kunder, and William Zewe refused to be interviewed absent a 
subpoena. The Director's subpoenas followed. 

Only two of the six individuals subpoenaed by the Director are among 
the fourteen persons who have been ordered to appear before the Grand 
Jury." BaSed on past testimony and interviews, the Commission believes 
that each of these six individuals has direct knowledge relating to the 
transfer of information on March 28, 1979 and can contribute to 
establishing whether further enforcemet action is appropriate. 

4'fhese two, Hugh McGovern and Lynn Wright, are both control room operators with no 
supervisory responsibility. The other four, Messrs. Mehler, Chwastyk, Zewe and Kunder, are 
shift supervisors at TMI. On May 27 movants filed a Supplement to Motion to Quash 
Subpoenas advising us that 10hn G. Herbein, Vice-President, Metropolitan Edison Company, 
bas also been subpoenaed by the Grand 1ury. The list of documents called for by the Herbein 
subpoena relate to the Hartman allegations described Infra and are not a basis for granting the 
motion to quash. 

727 



2. CrImInal Referral of Hartman Allegations 

The Grand Jury investigation now pending in the Middle District of 
Pennsylvania was triggered by the Commission's referral to the Department 
of Justice of a wholly separate and distinct matter - its investigation of 
allegations by Harold Hartman, a control room operator at TMI-2, that 
over a period of several months prior to the TMI-2 accident, employees at 
TMI-2 may have falsified the results of certain tests. 

Mr. Hartman's allegations frrst came to the Commission's attention on 
May 22, 1979 during an interview with members of the NRC Office of 
Inspection and Enforcement team investigating the accident at TMI-2. At 
that time, in subsequent interviews with NRC, and in a deposition by the 
Special Inquiry Group taken October 29, 1979, Mr. Hartman alleged that 
(1) results of reactor coolant surveillance leak rate tests were falsified, (2) 
emergency feedwater pump test criteria were altered, and (3) the estimated 
control rod positions for attainment of criticality were re-calculated in 
order to meet procedural requirements. The allegations. if true, could lead 
to criminal prosecution. " 

On or about March 22, 1980, NRC inspectors talked to Mr. Hartman at 
his home, where he repeated the same allegations. On March 26, NRC 
inspectors Martin, Christopher, aI1d Sinclair taped an interview with Mr. 
Hartman and took his sworn statement. The NRC then took steps to verify 
Mr. Hartman's allegations by examining existing documentation and other 
records. 

During the latter part of March the NRCs Office of Inspector and 
Auditor exchanged a few preliminary phone calls with the Department of 
Justice, informing them of the possibility of a referral for criminal 
prosecution. Finally, on April 2, 1980, representatives of the NRC met with 
members of the Department of Justice to brief them on all of the 
information in its possession, in accordance with the Atomic Energy Act. 42 
V.S.C 2271. At that time, the NRC brought its own investigation to a halt. 

We understand from movants' counsel who "is also counsel for those 
under subpoena by the Grand Jury haS subpoenaed thirteen present 
employees and one former employee of TMI-2. Tw~ of the six persons 
subpoenaed by our Director of I&E, Messrs. Wright and McGovern, are 
among those subpoenaed by the Grand Jury. We further understand from 
movants' counsel that Mr. Wright has already testified" and has been 
excused by the Grand Jury. A date for Mr. McGovern's Grand Jury 
appearance has not yet been set. 
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3. Legru ~ys~ 

As the facts make clear, the Commission's ongoing investigation 
regarding the reporting of events that occurred on the first day of the TMI-
2 accident is separate and distinct from the Hartman allegations referred to 
the Department of Justice for possible criminal prosecution. Mr. Hartman's 
allegations go only to events prior 10 the accident on March 28, 1979. He 
was not even present at the TMI-2 site on the day of the accident. 

Given these facts there is no basis for requiring the Commission to await 
completion of the Grand Jury investigation before proceeding further on 
the Commission's civil . investigation. The leading case on concurrent 
criminal and civil investigaton is United States v. LaSalle National Bank, 
437 U.S. 298 (1978). There the Supreme Court'ruled that a summons issued 
by the Internal Revenue Service was entitled to be enforced so long as it 
was issued in good faith pursuant to a legitimate Internal Revenue Service 
investigaton, and prior to a recommendation by the Service to the 
Department of Justice for a criminal prosecution "which reasonably would 
relate to the subject matter of the summons." Id. at 318. See also Garden 
State National Bank v. United States, 607 F.2d 61 (3d Cir. 1979). This test 
for the enforceability of agency subpoenas reflected the policy interests that 
the civil investigation should be allowed to proceed so long as it was not 
used to broaden the Justice Department's right of criminal litigation 
discovery, or to infringe on the role of the grandjury as the principal tool of 
criminal accusation. It is clear from what we have said earlier that the 
Director's subpoenas plainly meet the standards established by the 
Supreme Court for the enforceability of agency subpoenas.5 His investiga­
tion is being carried out in good faith pursuant to the Commission's 
authority under Section 161 of the Atomic Energy Act, and has the 
legitimate purposes of establishing whether further civil enforcement action 
should be taken in connection with the TMI-2 accident. That ongoing 
investigation into the first day of the TMI-2 accident is not reasonably 
related to the Hartman allegations which the Commission has referred to 
the Department of Justice for possible criminal prosecution, and which 
triggered the Grand Jury investigation now in progress. By allowing its 
Director of Inspection and Enforcement to proceed with his investigaton, 
the Commission is neither infringing the accusatory role of the Grand Jury, 
'If anything. the Commission's power to conduct concurrent investigations is broader than 
that of the IRS since the Atomic Energy Act is "a regulatory scheme which is virtually unique 
in the degree to which broad responsibility is reposed in the administering agency, free of close 
prescription in its charter as to how it shall proceed in achieving the statutory objectives." 
Siegel v. Atomic Energy Commi.rsion, 400 F.2d 718 (D.c. Cir. 1968). Moreover, unlike the IRS' 
subpoena power which is directed at determining the tax liability of a particular person and 
thus has "interrelated criminal and civil elements", United States v. LaSalle, supra 437 U.S. at 
310, the Commission's subpoena power is much more general in scope. 42 U.S.c. 2201 
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nor acting as a funnel of information to expand the Justice Department's 
criminal discovery rights. , 

Indeed, if the Commission's congressionally mandated authority to 
investigate matters touching the public health and safety is to be effectively 
blocked every time a Grand Jury is convened on a matter involving the 
same nuclear power plant, the Commission will be unduly hampered in 
carrying out its mandate to protect the public health and safety. The 
Commision depends upon its licensees repo'rting accurately and promptly 
to the NRC. If we do not have an investigatory and enforcement 
mechanism to ensure that reporting, the Commission will be unable to 
assure compliance with its rules and regulations. 

We also reject the second ground asserted for quashing the subpoenas, 
the claim that they are overly burdensome given the many investigations of 
the TMI-2 accident that have already taken place. While we are sensitive to 
the claim that a person should not be subjected to rounds of questioning on 
the same matter, we have satisified ourselves that there are important areas 
of questions, limited in time and subject matter to the specific areas covered 
by the subpoenas, which have not yet been answered and are legitimate 
concerns of the Commission in its enforcement responsibilities. Finally. we 
note that only one of the six persons the Commission has subpoenaed is 
currently under subpoena by the Grand Jury, and his appearance date 
before that body has not been set. We do not believe the Director's 
subpoenas are unduly burdensome. 

The motion to quash the Director's subpoenas is denied.6 

It is so ORDERED. 

Dated at Washington, D.C. 
this 28th day of May 1980. 

For the Commission 

SAMUEL J. CHILK 
Secretary of the Commission 

'Section 201 of the Energy Reorganizaton Act, 42 U.S.c. 5841 provides that action of the 
Commission shall be determined by a "majority vote of the members present." Commissioners 
Hendrie and Bradford were not present at the meeting at which this Order was approved. Had 
they been present at the meeting they would have voted with the majority. Accordingly, the 
formal vote of the Commission was 3-0 in favor of the Order. 
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Cite as 11 NRC 731 (1980) 

UNITED ,STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

COMMISSIONERS 

John F. Ahearne, Chairman 
Victor Glllnsky 

Richard T. Kennedy 
Joseph M. Hendrie 
Peter A. Bradford 

CLI-SD-23 

In the MaHer of Docket No. STN SG-48S-CP 

ROCHESTER GAS AND 
ELECTRIC CORPORATION, 
et al. 

(Sterling Power ProJect, 
Nuclear Unit No.1) 

May 29, 1980 

The Commission affirms the Appeal Board's application in ALAB-502 
of the Commission's "obviously superior" standard in connection with 
alternate site review under NEPA. 

NEPA: CONSIDERATION OF ALTERNATIVES 

Although NEPA requires the NRC to take a "hard look" at alternative 
sites, the Act is largely procedural and does not determine the result of the 
site comparison. Vermont Yankee Nuclear Power Corp. v. Natural Resources 
Defense Council, Inc., 435 U.S. 519 (1978). 

NEPA: CONSIDERATION OF ALTERNATIVES 

NEPA leaves the ultimate decision on the siting of a nuclear pOwer plant 
to NRC's discretion; the Act does not require that the plant be built on the 
single best site for environmental purposes. 
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NEPA: CONSIDERATION OF ALTERNATIVES 

The "obviously superior" standard adopted by the NRC requmng 
rejection of an applicant's choice of site only if an alternative site is "clearly 
and substantially superior" does not violate NEPA. 

ORDER 

For the reasons set forth in the opinions of Commissioners Kennedy and 
Hendrie and of Commissioner Gilinsky, the Commission aflirms the 
Appeal Board's decision in ALAB-S02. Chairman Aheame and Commis­
sioner Bradford dissent from this decision. I 

It is so ORDERED. 

Dated at Washington, D.C., 
this 29th day of May 1980. 

For the Commission 

SAMUEL J. CHILK 
Secretary of the Commission 

Section 201 of the Energy Reorganization Act, 42 U.S.c. 5841 provides that action of the 
Commission shall be determined by a "majority vote of the members present" Commissioner 
Hendrie was not present at the meeting at which this Order was approved. Had he been 
present at the meeting he would have voted with majority. To enable the Commission to 
proceed with this case without delay, Chairman Ahearne who was a member of the minority 
on the question up for decision, did not participate in the formal vote. Accordingly, the formal 
vote of the Commission was 2-1 in favor of the Order. 
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SEPARATE VIEWS OF COMMISSIONERS KENNEDY AND 
HENDRIE 

In ALAB-S02, 8 NRC 383 (1978), the Atomic Safety and Licensing 
Appeal Board partially affirmed the Atomic Safety and Licensing Board's 
initial decision authorizing issuance of a construction permit for the Sterling 
Power Project, Nuclear Unit No. 1,1 and made a significant interpretation 
of the Commission's "obviously superior" standard2 (Standard) for 
choosing among alternative sites. The Appeal Board reformulated the 
Standard to require a Licensing Board to reject an applicant's choice of site 
only if an alternative site' was "clearly and substantially" superior.3 

Intervenor Ecology Action of Oswego, New York (Ecology Action) 
challenged this interpretation, as well as several other aspects of ALAB-S02. 
The NRC staff and applicant, Rochester Gas and Electric, both opposed 
review. On March 8, 1979, the Commission partially granted Ecology 
Action's petition for review to consider "whether in the factual circum­
stances presented by this proceeding, the Appeal Board correctly interpre­
ted the Commission's 'obviously superior' standard for rejecting the 
Applicant's proposed site because of the existence of a preferable 
ruternative." The Coinmission received initial briefs from all parties, and 
reply briefs fiom the applicant and intervenor. The Commission has 
determined that these briefs fully present the issues and that oral argument 
would not aid our deliberations. 

The controversy over site selection in this proceeding centers on two 
sites: Rochester Gas and Electric's proposed virgin site at Sterling and its 
site at Ginna which already contains a 490 M\Ve nuclear power plant. Mter 
extensively comparing the two sites, the Licensing Board found that "a 
small a~vantage must be accorded the Ginna site on environmental 
considertions."4 In addition, the Board expressed concern over the 
possibility of unnecessarily committing a partially forested, partially 
cultivated lake-front site.5 However, after factoring in delay costs which 

IThe Appeal Board retained jurisdiction over the issues of need for power and the 
environmental impact of radon releases arising from the mining and milling of uranium to fuel 
the plant. Construction of this facility has not been initiated. On January 23, 1980, the New 
York State Board on Electric Generation Siting and Environment rescinded the applicant's 
certificate of environmental compatibility and public need. However, by letter of January 30, 
'1980, the applicant indicated that it would make no final decision regarding this proceeding 
until the State Board issues a final opinion and the applicant has had a chance to review that 
opinion. 
2Public Service Company of New Hampshire. (Seabrook Station, Units 1 and 2), CLI-77-8, 5 
NRC 503, 526-30 (1977). afl"d New England Coalition on Nuclear Pollution v. NRC, 582 F.2d 87 
(1st Cir. 1978). 
'ALAB-5Ol, 8 NRC 383,397-98 (1978). 
4(j NRC 350, 416 (1977) 
'Id. at418. 
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would result from transferring the project to Ginna, the Licensing Board 
sustained the applicant's choice of the Sterling site. 

The Appeal Board found that delay costs should have been considered 
only if the Licensing Board had first found the alternative site was 
obviously superior to the applicant's choice. Because the Licensing Board 
did not explicitly-determine whether Ginna was obviously superior to 
Sterling, the Appeal Board performed its own comparison of the environ­
mental impacts of the sites. The Appeal Board affirmed the Licensing 
Board's approval of the Sterling site because, after its own application of 
the Standard, which it interpreted to mean "clearly and substantially 
superior," it found the Ginna site was not obviously superior.6 The Appeal 
Board derived this interpretation from the rationale developed in the 
Seabrook decision which discussed the effects of the inherent imprecision in 
costlbenefit analysis on comparing alternative sites. 

Ecology Action contends that the Appeal Board's interpretation of the 
Standard is contrary to the National Environmental Policy Act (NEPA) 
because the interpretation prevents the required "hard look" at alternative 
sites, gives undue advantage to the Applicant's proposed site by requiring 
an alternative to be substantially better, and permits the choice of a site 
which is not environmentally the best. Ecology Action also .contends that 
the Appeal Board's interpretation of the Standard is more rigorous than is 
necessary to compensate for the uncertainties of costlbenefit analysis. In its 
view, a Licensing Board could have the requisite confidence for rejecting a 
proposed site if an alternative is "clearly" better without also being 
"substantially" better. In support of its proposal to interpret the Standard 
to mean "clearly better," Ecology Action notes that the environmental 
comparison of alternative sites is less inexact in this proceeding because the 
alternative site at Ginna has been extensively studied so that any 
disadvantages at Ginna are now known. Finally, Ecology Action contends 
that because the Appeal Board "applied its own dogmatic definition" of the 
Standard it erroneously contradicted the Licensing Board's implicit finding 
that the alternative site at Ginna was obviously superior to the site at 
Sterling. . 

Rochester Gas and Electric contends that the Commission's use of the 
"obviously superior" test to evaluate alternative sites under NEPA has been 
affirmed by the United States Court of Appeals for the First Circuit,7 that· 
the Appeal Board scrupulously applied the Standard, that the facts support 

'8 NRC 397-398. 
'New England Coalition on Nuclear Pollution v. U.S. Nuclear Regulatory Commission, 582 F.2d 
87,95-96 (1st Cir. 1978). 
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the Appeal Board's conclusion that Ginna is not obviously superior, and 
that this conclusion is consistent with the Licensing Board's fmdings on this 
issue. Accordingly, in applicant's view, the Appeal Board's interpretation of 
the Standard did not affect the correctness of its fmding that Ginna is not 
obviously superior. Applicant does not however explicitly support the 
interpretation given to the Standard by the Appeal Board. 

Staff also contends that the facts support the Appeal Board's conclusion 
that Ginna is not obviously superior, and that this conclusion is consistent 
with the Licensing Board's fmdings on this issue. Moreover, Staff contends 
that the Appeal Board's interpretation is adequately supported by the 
Commission's concerns about the imprecision of cost/benefit analysis and 
the wide margin of uncertainty inherent in site evaluation. In Stafi's view, 
these factors prevent the Commission from having the requisite substantial 
confidence in the apparent superiority of an alternative site unless that site 
is substantially better. Consequently, staff believes that the Appeal Board's 
formulation is a reasonable interpretation of the Standard even where there 
is no reliance on a possible disparity of information between the alternative 
sites. In the alternative, staff suggests that even if the Commission were to 
disapprove the Appeal Board's interpretation of the Standard, the conclu­
sion that Ginna is not obviously superior should be affirmed on the facts. 

In its reply brief, Ecology Action contends that Rochester Gas and 
Electric misrepresented the Licensing Board's finding on the alternative site 
issue by focusing on its statement that the environmental advantage at 
Ginna is small while ignoring its concern regarding the use of a virgin site. 
In Ecology Action's view, the Licensing Board found that the disadvantage 
of using the Sterling site was so great that it would have rejected the site had 
it not considered delay costs. Ecology Action also contends that where the 
alternative site is clearly better, any formulation of the Standard based on 
the degree of superiority of the alternative site violates NEPA by putting an 
unfair burden on the alternative. 

Rochester Gas and Electric's reply brief suggests that the Commission 
dismiss the petition for review as improvidently granted because this 
proceeding does not present difficult questions regarding application of the 
Standard. In addition, applicant contends that petitioner Ecology Action 
has not pursued the issue for review, but instead, has challenged the 
Standard as contrary to NEPA, and the factual fmding that Ginna is not 
obviously superior to Sterling. 

At the outset, we must reject Ecology Action's contentions that the 
Appeal Board's interpretation of the Standard violates NEP A by prevent­
ing the required "hard look" at alternative sites, and by permitting the 
choice of a site which is not environmentally the best. 
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The contention regarding the absence of the required "hard look" at 
alternatives sites is contrary to both our clear instructions in Seabrook and 
to the facts in this proceeding. In Seabrook, the Commission stated that the 
Standard in no way affected the Staffs obligation to perform the requisite 
NEPA analysis of alternative sites. Staff was instructed that its preliminary 
analysis of alternative sites must be "thorough and even-handed."8 Thus, 
no interpretation of the Standard should effect the Staffs obligation to take 
a "hard look" at alternatives. Moreover, there is no question that the "hard 
look" was in fact taken in this proceeding, especially for the alternative site 
at Ginna. The applicant provided information on alternative sites in its 
environmental report and at the hearing, and staff analyzed this informa­
tion as well as site data of its own.' Finally, we note that in its filings before 
us, Ecology Action has argued that the Ginna site was extensively 
investigated as an alternative to the site at Sterling.1o Consequently, we see 
no merit in this contention. 

Ecology Action's contention that NEPA requires the NRC to choose the 
environmentally best site is also without merit. It is now well-established 
that NEPA is primarily a procedural statute which requires the NRC to 
take a "hard look" at alternatives sites, but which does not determine the 
result of the site comparison. Vermont Yankee Nuclear Power Corp. v. 
Natural Resources Defense Council, Inc., 435 U.S. 519 (1978). Thus, NEPA 
does not require that a plant be built on the single best site for 
environmental purposes. The ultimate decision on siting is left to the NRC's 
discretion. Recently, the United States Court of Appeals for the First 
Circuit held that on its face, the Standard is a reasonable excerise of NRC 
discretion because inherent limits on the NEPA process support the NRC's 
insistence on a high degree of assurance that the extreme action of denying 
an application is appropriate.! I This recognition of the NRC's need for 
assurance regarding the apparent superiority of alternative sites also 
contradicts Ecology Action's contention that NEPA is violated by any 
formulation of the Standard which incorporates an element of degree of 
superiority. 

Finally, we do not agree with Ecology Action's contention that the 
Appeal Board's interpretation of the Standard violates NEPA by giving 
undue advantage to the Applicant's proposed site. The Appeal Board's 
interpretation of the Standard provides general criteria for determining 
when an alternative site is obviously superior to a proposed site. We believe 
that these general criteria will be helpful to licensing boards and to all 

'S NRC at 530, n. 30. 
'8 NRC at 390-391. 
IOPet. Dr. at 4. 
IINECNPv. NRC, 582 Fold at 95. 
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participants in the licensing process. Moreover, we fmd that these criteria 
are fully <?onsistent with and properly interpret the· Standard established in 
Seabrook and affirmed by the Court. 

In Seabrook, the Commission stated that the purpose of the Standard is 
to assure that a Licensing Board has the requisite degree of confidence to 
take the drastic action rejecting an applicant's proposed site in spite of the 
inherent uncertainties in costlbenefit analysis and the probability that 
alternative sites have not been explored as fully as the proposed site. In 
addition, the Commission stated that because the data to be compared for 
alternative sites necessarily present a wide margin of uncertainty, an 
alternative site must appear to be substantially "better."12 Ecology Action 
suggests that where, as here, an alternative is "clearly better." We believe 
that this suggestion is incompatible with the usual realities of site 
comparison. 

For a Board to have confidence on the basis of a determination that one 
site is clearly better than another, the Board must be able to make a fairly 
precise estimate of environmental impacts associated with each site. 
Experience and the record in this proceedng show that only a few of the 
environmental impacts are readily qu~ntifiable, and that the majority of the 
environmental impacts can only be estimated qualitatively. Because the 
Assesment of qualitative impacts introduces an inherent wide margin of 
uncertainty in cost/benefit analysis, a standard formulated in terms of 
"clearly better" can not be expected to provide a Board with substantial 
confidence that an alternative site is obviously superior. 

Our rejection of Ecology Action's proposed interpretation does not mean 
we consider unimportant the fact that an alternative site here has been 
more extensively studied than the usual virgin alternative. A Board's 

. ·confidence in its site comparison depends on the factual circumstances 
peculiar to each proceeding. Besides the specific characteristics of the sites 
involved, these circumstances include the comparability and completeness 
of the environmental data for all sites considered, as well as the margins of 
uncertainty in that data. In Seabrook, the Commission stated that the usual· 
disparate level of information between the proposed and alternative sites 
strengthens the conclusion that one site must appear to be substantially 
better to give a Board confidence that the site is obviously superior.J3 On 
the other hand, in situations for which the environmental data for an 
alternative site are more complete than for the usual virgin site, a Board 
may properly have the confidence to fmd that an alternative site is 
obviously superior on the basis of a margin of superiority which would not 

lIS NRC 503, at 528. 
135 NRC at 529. 
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have supported that fmding in the typical situation. But the fact that an 
alternative site is better known than the usual virgin alternative does not 
reduce the inherent uncertaintIes in the underlying costlbenefit data, 
especially for qualitative impa~ts. Thus, even if an alternative site has been 
investigated to the same degree as the applicant's proposed site, a Board 
could not fmd an alternative site to be obviously superior unless that site is 
better by a margin substantial enough to compensate for inherent 
uncertainties. 

The record in this proceeding does not indicate the exact degree of 
comparability of the site investigations for Ginna and Sterling. However, 
the record clearly demonstrates that even if the two sites had been studied 
to an identi~ degree, the Ginna site is not obviously superior to the site at 
Sterling. The Licensing Board found that only a "small advantage" must be 
accorded the Ginna site on environmental consideration. I .. The Appeal 
Board, on the basis of its independent comparison of the terrestial impacts 
at the two sites, found that Ginna is not obviously superior. The Appeal 
Board found, as had the Licensing Board, th'at the differences in aesthetic 
impacts would be slight, that the trees which would be removed at Sterling 
are similar to many' others in the area, and that the applicant's mitigative 
measures would adequately protect the swamp at Sterling. Moreover, 
because the applicant already owns the Sterling site and can exclude the 
public from it at any time, the Appeal Board found that the public use 
factor did not weight heavily against the Sterling site. Finally, the Appeal 
Board noted that on the basis of the record before it, the task of choosing 
the environmentally best site would be most difficult.1S The consistent 
factual fmdings of the Boards below clearly show that the small differences 
in environmental impact at the two sites are not substantial and do not 
overcome the wide margin of uncertainty inherent in many of the factors 
considered in striking the costlbenefit balance in this proceeding. Thus, on 
the basis of the record before us, we fmd that the Appeal Board's 
application of the Standard is consistent with Seabrook and does not give 
undue advantage to the Applicant's proposed site. Accordingly, we would 
affrrm the Appeal Board's decision. 

l4Wbile the Licensing Board expressed concern over the possible unnecessary commitment of 
the virgin site at Sterling, it found that this factor could not be quantified. This expression of 
concern could hardly be taken as clenching the obvious superiority of the Ginna site. 
1'8 NRC at 395-398. 
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SEPARATE VIEWS OF COMMISSIONER GILINSKY 

I agree with the Appeal Board's interpretation of the "obviously 
superior" standard. In the typical case, where the information concerning 
the alternate site is limited, forcing the applicant to change sites requires 
one to have substantial confidence that the alternate site is in fact superior. 
Such confidence can, as a practical matter, only exist if the alternate site is 
substantially better than the proposed site. Even in the atypical case, such 
as this one, where relatively more is known about the alternative site than 
would be normal, it is desirable to require a showing that some significant 
difference exists between the two sites. In this case, both the Licensing and 
the Appeal Board have concluded that, although the alternate site is 
somewhat preferable on environmental grounds, the· difference does not 
justify requiring the applicant to change sites. I would aflirm. 

DISSENTING VIEWS OF CHAIRMAN AHEARNE 

I believe the Commission position adopting the Appeal' Board's 
interpretation of the "obviously superior" standard as "clearly and 
substantially" superior goes beyond a natural reading of the Standard. It is 
diflicult to defme precisely what is meant by these general terms. However, 
if the Appeal Board meant to say a Board must be confident that a second 
site is conriderably better than the proposed site, this overstates the 
requirement. 

As the Commission stated in 'Seabrook, "to reject an application-the 
only means available for indicating the preferability of an alternate site-at 
this late stage in the licensing process requires substantial confidence that 
one's judgment is correct-a confidence that can only arise where an 
alternate site is obviously superior.". It is necessary that the Board be 
confident the alternate site is superior: As a practical matter this may 
require substantial superiority because of the uncertainties inherent in the 
cost/benefit balancing. However, this does not require confidence in the 
size of the margin. In other words, a Board must be confident that a site is 
better (which may mean the site is in reality substantially better), but the 
Standard on its face would not require a Board to be confident that a site is 
better by a large margin. 

15 NRC at 529-30. 
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Consequently, I would have rejected the Appeal Board's interpretation 
and-in light of the closeness of the original decision, the time that has 
passed, and the possibility that relevant circumstances may have changed2 

-remanded the alternative sites issue to the Licensing Board for further 
consideration. 

Commissioner Bradford concurs in the Chairman's dissenting views. 

lIn particular. the Board stated "If, however. a delay of two or more years were to occur in the 
beginning of construction of Sterling, then a reevaluation of site selection must be given 
serious consideration" 6 NRC at 419. 

• 
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The order concerning Wisconsin Electric Power Company (Point Beach, 
Unit I), Docket No. 50-266, May 12, 1980, was not assigned a CLI number 
until November 1980. Therefore, this order can be found at eLI-SO-3S, 12 
NRC 547 (1980). 

A·I 





Cite as 11 NRC 741 (1980) 

UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

ALAB-591 

ATOMIC SAFETY AND LICENSING APPEAL BOARD 

Alan S. Rosenthal, Chairman 
Dr. John H. Buck 

Richard S. Salzman 

In the MaHer of Docket No. STN 50-488CP 
50-489CP 
50-490CP 

DUKE POWER COMPANY 
(Perkins Nuclear Station, Units 

1, 2 and 3) 
May 7, 1980 

Upon the filing with the Appeal Board of a staff response to a petition 
to intervene submitted to the Licensing Board, the Appeal Board refers 
the response to the Licensing Board for that Board's consideration in acting 
on the petition. 

RULES OF PRACTICE: JURISDICTION OF BOARDS 

Every tribunal - whether judicial or administrative - possesses the 
inherent right and duty to determine in the first instance the bounds of its 
own jurisdiction. Where a party seeks relief from a licensing board, it is for 

. that board to consider in the first instance whether it is empowered to grant 
the sought relief. 

APPEARANCES 

Mr. Charles A. Barth for the Nuclear Regulatory Commission staff. 
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MEMORANDUM AND ORDER 

On April 15, 1980, David Springer rued a petition with the Licensing 
Board in this construction permit proceeding involving the proposed 
Perkins nuclear facility. The petition sought leave to intervene in this 
proceeding,. as well as certain allied relief. 

On May 5, the NRC staff rued its response, in which it urged that the 
petition be denied on the merits. That response was not, however, 
submitted to the Licensing Board. Instead, it was addressed to us. The 
articulated reason was that, because of the rendition of its February 22, 
1980 partial initial decision on alternate site issues,2 the Licensing Board no 
longer has jurisdiction to entertain the petition; rather, such jurisdiction 
now resides exclusively in this Board. 

We need not now decide whether the staffis right about that.3 Be that as 
it may, it is for the Licensing Board to consider ab initio whether it is 
empowered to grant relief which has been specifically sought of it. Every 
tribunal - whether judicial or administrative -' possesses the inherent 
right (indeed, the duty) to determine in the ftrst instance the bounds of its 
own jurisdiction. United States v. United Mine Workers, 330 U.S. 258, 292 
fn. 57 (1941); accord, Nestor v. Hershey, 425 F.2d 504, 511 (D.C. Cir. 1969). 
As the Supreme Court has said in a related context: "While the Board's 
decision is not the last word [respecting its jurisdiction], it must assuredly be 
the frrst.":Marine Engineers Beneficial Assn. v. Interlake S.S. Company, 370 
U.S. 173, 185 (1962); ;accord, FPC v. Louisiima Power and Light Company, 
406 U.S. 621, 647 (1972). The staff has not brought our attention to any 
special circumstances which might justify its attempt to circumvent that 
well-settled rule; i.e., its calling upon an appellate body to pass initial 
judgment upon the jurisdiction of a lower tribunal to decide a matter which 

'A previous (and also untimely) intervention petition filed by Mr. Springer was denied by the 
Licensing Board; on his appeal from that denial, we aflirmed. See ALAB-431, 6 NRC 460 
(1977). 
2LBP-8().9, II NRC 310. By unpublished order of March 4, 1980, we tolled the running of the 
time period for the filing of exceptions to that decision. 
lIt is worthy of passing note, however, that the Licensing Board has not totally relinquished 
jurisdiction over this licensing proceeding. As stated at the very inception of its February 22 
partial initial decision, that Board still has before it generic safety issues. Thus, at present, there 
is divided jurisdiction between the two Boards. In that circumstance, the question possibly 
might be somewhat more dimcu1t than the stairs response suggests. This is so notwithstanding 
the starrs asserted belief (Response, at 4) that the "substance" of Mr. Springer's petition is a 
motion to reopen the record on matters covered in the February decision. Indeed, the papers 
might also be construed as a motion to reconsider. See, e.g., Consumen Power Company 
(Midland Plant, Units I and 2), ALAB-23S, 8 AEC 64S, 646 (1974). We neither express nor 
intimate any opinion on how the papers should be construed, we merely reiterate that things 
may not be so plain as they seem at first glance. 
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has been put before' that tribunal be another party (or, as here, a 
prospective litigant). 

In short, even if wholly meritorious, the stafrs jurisdictional assertions 
must originally be given consideration by the Licensing Board. Although 
we accordingly might simply reject the stafrs papers as having been 
improvidently flIed with us, in the interest of expediting the ultimate 
disposition of the matter we shall refer them to the Licensing Board for its 
consideration. We assume that, following its receipt of the applicant's 
response to Mr. Springer's petition;' the Board will take such action on the 
petition as appears to it appropriate in the circumstances. 

It is so ORDERED. 

FOR THE APPEAL BOARD 

Barbara A. Tompkins 
Secretary to the Appeal Board 

4The applicant applied for and obtained an extension until May 9 of the time for the filing of 
that response. 
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Cite as 11 NRC 744 (1980) 

UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

ALAB-592 

ATOMIC SAFETY AND LICENSING APPEAL BOARD 

Richard S. Salzman, Chairman 
Dr. W. Reed Johnson 

Thomas S. Moore 

In the Matter of Docket No. 50-2750L 
50-3230L 

PACIFIC GAS AND ELECTRIC 
COMPANY 

(Diablo Canyon Nuclear Power 
Plant Units 1 and 2) 

May 13, 1980 

The Appeal Board issues a Prehearing Conference Order establishing 
certain procedures and ruling on various motions related to the consider­
ation by the Board of the adequacy of the facility's security plan. 

RULES OF PRACfICE: PRECEDENTIAL EFFECf OF BOARD 
DECISIONS 

Unless published in official NRC reports, decisions and orders of appeal 
boards are usually not to be given precedential effect in other proceedings. 

RULES OF PRACfICE: SECURITY PLANS 

The adequacy of a nuclear facility's physical security plan may be a 
proper subject for challenge in a licensing proceeding. Such security plans 
are entitled to confidential treatment. 10 CFR 2.790(d). Pacific Gas and 
Electric Company (Diablo Canyon Nuclear Power Plant, Units I and 2), 
ALAB-4lO, 5 NRC 1398 (1977). 

. MEMORANDUM 

We have decided to publish the Second Prehearing Conference Order 
issued by us on April 11, 1980 on the security plan issue in this operating 
license proceeding involving the Diablo Canyon nuclear facility. It had not 
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been our original intent to do so. Because, however, certain portiqns of that 
order have been challenged before the Commission by either the licensee or 
the intervenor, it now appears desirable to have its full text readily available 
to the NRC Bar generally. Beyond that consideration, we have been led to 
understand that at least one licensing board may wish to cite the order as 
precedent in other proceedings. But, unless published in the official NRC 
reports, decisions and orders of appeal boards are usually not to be given 
such effect. 

The order in question, together with this memorandum, will appear 
fo~lowing ALAB-S91 in the official NRC reports and may be singly or 
collectively cited as ALAB~S92. 

FOR THE APPEAL BOARD 

Barbara A. Tompkins 
Secretary to the Appeal Board 
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Cite as 11 NRC 746 (1980) 

UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

(co~tlnued) 

ATOMIC SAFETY AND LICENSING APPEAL BOARD 

Richard S. Salzman, Chairman 
Dr. W. Reed Johnson' 

Thomas S. Moore 

In the MaHer of Docket No. SG-27S0L 
S0-3230L 

PACIFIC GAS AND ELECTRIC 
COMPANY 

(Diablo Canyon Nuclear Power 
Plant Units 1 and 2) 

April 11, 1980 

SECOND PREHEARING CONFERENCE ORDER (REPORT OF THE 
PREHEARING CONFERENCE HELD APRIL 2, 1980) . 

Pursuant to notice, on April 2, 1980, we held a closed prehearing 
conference in San Luis Obispo, California, for the purpose of establishing 
procedures and schedules for receiving evidence on the adequacy of Pacific 
Gas and Electric Company's security plan for its Diablo Canyon nuclear 
facility. 

1. The following appearances were noted: 
• 

(a) For the San Luis Obispo Mothers for Peace, intervenor: 

Mr. Yale I. Jones, lead counsel 
100 Van Ness Avenue 
San Francisco, California 94102 
(415) 431-5310 

Mr. W. Andrew Baldwin 
124 Spear Street 
San Francisco, California 94105 
(415) 495-4179 

lOr. Johnson participated in the decisions descn'bed in this report and concurs in the results 
reached; he did not, however, review the final draft of the report. See also Dr. Johnson's 
individual view on one point expressed at 757 , infra. 
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Mr. Paul C. Valentine 
321 Lytton Avenue 
Palo Alto, California 94302 
(415) 327-6700 

(Mr. Valentine's appearance was filed 
by mail; he did not attend the prehearing 
conference.) 

(b) For the licensee, Pacific Gas and Electric Company: 

Mr. Bruce Norton, lead counsel 
3216 North Third Street, Suite 300 
Phoenix, Arizona 85012 
(602) 264-0033 

Mr. Malcolm M. Furbush and 
Mr. Philip A Crane, Jr. 
Law Department, 31st Floor 
77 Beale Street 
San Franciso, California 94106 
(415) 781-4211 

Mr. Arthur C. Gehr 
3100 Valley Center 
Phoenix, Arizona 85073 
(602) 257-7288 

(c) For the Nuclear Regulatory Commission staff: 

Mr. James R. Tourtellotte, lead counsel (301) 492-7474 
Mr. Marc R. Staenberg (301) 492~8689 
Mr. Edward G. Ketchen (301) 492-7502, and 
Mr. L. Dow Davis (301) 492-7501 
Executive Legal Director's Office 
Nuclear Regulatory Commission 
Washington, D.C. 20055 

(Mr. Davis' appearance was filed by mail; 
he did not attend the prehearing conference.) 

2. Lead Counsel. Each party has several lawyers and, in both the 
licensee's and intervenor's case, lawyers with separate offices in different 
communities. In the past, this has resulted in some confusion about the 
actual position being espoused by one party or another. Particularly as we 
will be dealing with sensitive material, we directed each party to designate 
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one of its representatives to act as "lead counsel." As previously set forth, 
the parties have each done so. Lead counsel's responsibilities for his client 
in this proceeding are as follows: 

(I) Speak and act for his client in all matters 
except where he specifically designates one 
of his co-counsel to do so. 

(2) Sign all pleadings and motions. 
(3) Serve all papers. 
(4) Accept service of all papers. 

Motions, briefs and other papers are to be served on lead counsel only, with 
copies to the members of this Board. The Secretary of the Commission 
(docketing and service section) shall not be served. Because of the nature of 
the subject matter, we will make the necessary arrangements with the 
Secretary's office to insure that material entitled to confidential treatment 
under 10 CFR 2.790 is not made public. 

3. Closed conference. Intervenor moved to open the prehearing 
conference to the general public when specific portions of the licensee's 
physical security plan were not under actual consideration. Upon consider­
ation of arguments from the intervenor in favor of the motion, from the 
licensee in opposition, and from the staff, the motion was denied. The 
announcement of the prehearing conference had specified that it would be 
closed, the licensee represented that its presentations were prepared with 
that understanding in mind, and that it would aid the free exchange of ideas 
at this preliminary conference if counsel did not have to measure his words 
with extreme care in order to insure that he did not inadvertently disclose to 
the public confidential aspects of the licensee's security arrangements. 

4. Protective Order and Affidavit of Non-Disclosure. The licensee's 
physical security plan for the Diablo Canyon nuclear facility is entitled to 
confidential treatment under Commission regulations. 10 CFR 2.79O(d). 
We announced in our First Prehearing Conference Order (February 25, 
1980) that neither the security plan nor information regarding it would be 
released to intervenor's counselor expert witnesses except under protective 
order and upon their execution of a suitable affidavit of non-disclosure.2 At 
our request, the parties prepare<;l an initial draft of those documents which, 
with some revisions on our part, were distributed to the parties and taken 
up at the prehearing conference. There were no objections raised to the 
form of the protective order. With one exception, counsel for all parties 
were able to agree on a form of non-disclosure affidavit that was. 

2See also the extended discussion of this point in ALAB410, S NRC 1398, 1405-06 (1977). 
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· acceptable. Among other things, that affidavit specifies the way protected 
information will be handled, safeguarded and accounted for. Intervenor's 
counsel and witnesses would be given access to such information only at a 
facility in San Francisco to be made available by the licensee. Protected 
information would be retained at that site for safekeeping unless and until 
actually needed for the hearing. (The protective order and the required 
form of affidavit of non-disclosure, which we have been advised interve­
nor's counsel have executed, are appended to this report.) 

One matter, however, could not be resolved by agreement. The order 
and affidavit allow the recipients of "protected information" to discuss it 
only with "authorized persons" (terms defmed in the affidavit and not in 
dispute). The question arose whether intervenor's counsel and expert 
witness could nevertheless discuss protected information publicly with 
outsiders where they had obtained such information from other sources, i.e., 
other than by disclosure under the terms of the protective order. Over 
intervenor's objection,. we ruled that such discussion would not be 
permitted. 

The ruling rests. on several grounds. First, the security plan is very 
sensitive information. Severe consequences to the public safety may result 
from its compromise. Accordingly, precautions necessarily must be taken to 
safeguard the plan. We believe it's the wisest course in the circumstances to 
avoid any questions which might otherwise arise concerning whether 
security plan information from another source is similar or identical to that 
previously disclosed under protective order. 

Second, the limitation on disclosure has been narrowly drawn. It runs 
only to counsel and the expert witness, not to the intervenor organization. 
Protected information will not be given to the group itself under the 
procedures we have adopted. See ALAB-4lO, supra, 5 NRC at 1404, 1406. 
Because it covers only those very few individuals who will actually receive 
protected information pursuant to their terms, the order and affidavit work 
no infringement of intervenor's rights. The order is carefully tailored to 
protect intervenor's ability to participate effectively in the proceeding while, 
at the same time, minimizing the possibility of compromising licensee's 
security arrangements. 
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Third, intervenor's contentions in this proceeding boil down to the 
assertion that licensee's current security arrangements are inadequate. Their 
espousal of that position is not hampered by their counsel's preclusion from 
discussing, outside the hearing, details of those arrangements that have 
been revealed to them in confidence. Counsei's broadcast of such 
information, from whatever source obtained, manifestly will not advance 
intervenor's proffered purpose of increasing the plant's protection from 
industrial sabotage. Indeed, even in public proceedings where sensitive 
information is not involved, the Code of Professional Responsibility of the 
American Bar Association considerably restricts the comments that counsel 
representing a party in an administrative hearing may make to the public.3 

Finally, if intervenor's counsel should obtain protected information from 
an outside source, nothing in the protective order or affidavit of non­
disclosure precludes them from bringing that fact to our attention. (Indeed, 
the protective order requires that they do so.) A request for reconsideration 
could be made at that time, when we could rule in the context of a concrete 
situation and not on hypothetical circumstances. 

5. Execution or Non-Disclosure Affidavits. The next order of business 
was to have' been the execution by intervenor's counsel of non-disclosure 
affidavits. Those documents had to be retyped, however, to incorporate the 
changes adopted at the prehearing conference. In addition, intervenor's 
counsel wished to discuss those changes with their client. We accordingly 
allowed intervenor's counsel until Monday, April 7th, to execute the 
affidavits in question if intervenor wished' to participate further in our 
review of licensee's physical security plan for the Diablo Canyon facility. 
(At this writing, we have been advised that the affidavits have been 
executed by counsel, but we have not received the executed copies.) 

3Disciplinary Rule 7-107 provides in pertinent part that 
(I) During the pendency of an administrative proceeding. a lawyer or law fum 
associated therewith shall not make or participate in making a statement, other than a 
quotation from or reference to public records, that a reasonable person would expect to 
be disseminated by means of public communication if it is made outside the official 
course of the proceeding and relates to: 

(I) Evidence regarding the occurrence or transaction involved. 
(2) The character. credibility. or criminal record of a party. witness. or prospective 
witness. 
(3) Physical evidence of the performance or results of any examinations or tests or 
the refusal or failure of a party to submit to such. 
(4) His opinion cu to the ~rits of the claims, defenses. or positions of an interested 
person. 
(5) Any other maUer reasonably likely to interfere with a fair hearing. 

(Emphasis supplied.) 
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6. Objections ·to counsel. In the past the licensee has objected to 
litigating any contention concerning the adequacy of its security plan that 
might allow intervenor to obtain information about that plan for fear that it 
might be publicly disclosed as a result. We have previously rejected 
licensee's position. See ALAB-4IO, 5 NRC 1398, review denied, CLI-77-23, 6 
NRC 455 (1977). Our First Prehearing Conference Order provided that: 

The law presumes that counsel will abide by their oaths and comply with 
protective orders. Therefore, if any party has reason to believe that any counsel is 
not likely to abide by the terms of a protective order, it shall bring the information 
upon which its belief is founded to our attention at the prehearing conference in a 
written motion to exclude that individual from the hearing and from receiving the 
details of the security plan. See ALAB-410, 5 NRC at 1406. 

Pursuant to that invitation, licensee moved to exclude from participation 
in the review of the security plan one of intervenor's counsel, Mr. W. 
Andrew Baldwin." 

The motion rested upon statements made by Mr. Baldwin reported in 
the news media. This suggested to licensee an apparent lack of judgment 
and discretion on his part and, in its opinion, "gives rise to serious questions 

. [about Mr. Baldwin's] likelihood of complying with non-disclosure agree­
ments." Appended to the motion was a xerographic copy of one newspaper 
article that had appeared in the "Atascadero News" on February 16, 1979. 
The article purported to describe remarks made some fifteen months 
previous by Mr. Baldwin. to a group opposed to the Diablo Canyon plant. 
No other evidence of Mr. Baldwin's likelihood of disobeying a protective 
order was offered in support of licensee's motion. Upon questioning by the 
Board, licensee stated that it had not attempted to investigate Mr. 
llaldwin's personal background. Mr. Furbush, the licensee's vice president 
and general counsel, explained the reason why not. He stated that whether 
or not such investigations were legally permissible, it was licensee's policy 
not to investigate individuals unless they were seeking employment with it 
in a sensitive position. Tr. 61-67. 

The staff did not support the licensee's motion. Tr. 67-68. 
Mr. Baldwin stated in essence that he had not previously seen the 

newspaper article in question. While he had no defInitive recollection," in 
his view the article appeared to be an incomplete representation of his 
remarks and, in any event, it did not establish that he would disobey 

4Licensee's motion papers represented that it had no knowledge about whether intervenor's 
other counsel, Messrs. Jones and Valentine, would be likely to violate the terms of the 
protective order or the non-disclosure affidavit. At the preheating conference, however, 
licensee's counsel stated that he had no qualms about Mr. Jones in this respect. Tr. 59. Mr. 
Valentine was not present at the conference and apparently will not participate in this phase of 
the proceeding because of other professional commitments . 
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protective orders or disregard non-disclosure affidavits. Mr. Baldwin 
represented affIrmatively to us that he would comply with such orders and 
affidavits. Tr. 7S-79. 

The Board, after deliberation; denied the motion to exclude Mr. Baldwin 
from further participation on the ground that applicant had not met its 
burden of proof.' Tr. S1. We have entered a protective order. 

7. Objections to qualifications and depositions. of expert witnesseS. 
Intervenor proposes to use'Jeramiah P. Taylor as its expert witness. Mr. 
Taylor retired earlier this year as Deputy Police Chief of San Francisco. 
According to the resume presented by intervenor, Chief Taylor's profes­
sional background includes experience in building. and site security; 
protection from explosives; riot and crowd control; anti-sniper measures; 
protecting important individuals; hostage negotiations; intelligence; and 
disaster and security coordination. Neither the licensee nor the staff 
objected to Mr. Taylor's overall qualification as an expert witness in 
security matters. The licensee expressed the desire to depose him, however, 
to ascertain the extent of his expertise in specific areas. 

The intervenor sought similar leave to depose licensee's two witnesses, 
Messrs. Medcalf and Dettman, to discover the extent of their expertise in 
security matters. Intervenor represented that it had in mind the questioning 
of each of these witnesses for "an hour or less." Tr. 9S. 

The staff desired to participate in the depositions of all three witnesses. 
'Leave to depose the three named witnesses at licensee's San Francisco 
offIces was granted by the Board. The depositions are to be taken on April 
17th, unless counsel for all parties agree on some earlier time or other 
location and notify us of the change. 

S. "Sanitized" version of the Diablo Canyon physical security plan. Our 
First Prehearing Conference Order instructed the applicant and the staff 
jointly to prepare and give to us at the prehearing conference a "sanitized" 
version of the physical security plan for Diablo Canyon.6 It was our intent 
to review that version to insure that it did not reveal the operative portions 
of the actual plan in unnecessary detail, and then to allow intervenor's 
counsel to examine the sarutized plan under protective order and the 

'licensee's motion also urged that we postpone the security plan review until intervenor's 
counsel and witness had been subjected to a "Q-clcarance" background check. The staff 
opposed this idea as impermissible under the ~tions and, moreover, one that would delay 
the proceeding at least six months. When it was suggested that licensing of Diablo Canyon 
might have to be delayed in the interim if we adopted this course because it would mean 
putting ofT completion of the hearing on the security plan contentions, licensee stated that any 
such delay would be unacceptable. In the circumstances, we denied this phase of licensee'. 
motion also. 
'The term "sanitized" plan is explained in ALAB-4]O. See 5 NRC at ]405. 
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conditions specified in their affidavits of non-disclosure.7 'F~rreasons 
explained in paragraph 5, however, counsel did not execute'those affidavits 
at the prehearing conference. ,In addition, there was a misunderstanding 
about precisely how the sanitized plan was to be prepared. We therefore 

'allowed the applicant and the staff until Friday, April 11, 1980, to submit 
their version of the sanitized plan to us: We also announced that one week 
thereafter, intervenor's counsel were to be given access to the sanitized 
version of the plan in accordance with the conditions of their affidavits of 
non-disclosure, provided, of course, that they had executed those affidavits. 

, " 9. Ucensee's motion to say lnten-enors access to the "sanitized" plan. The 
steps we followed in calling for preparation of a "sanitized" security plan 
and our grant of access to it to intervenor (through counsel and expert 
witness) are in accord with the guidelines laid down nearly three years ago 
in this case. ALAB-4lO, 5 NRC 1398 (1977). Without repeating what was' 

; said there, that decision explains why challenges to the adequaCy of security 
plans for nuclear power plants may be entertained in licensing proceedings. 
It also carefully circumscribes the conditions under which limited portions 
of those plans may be disclosed to intervenors in order to permit those 
issues to be litigated. In declining to review ALAB-410, the Commission 
stated in CLI-77-23, 6 NRC 455, 456 (1977); that ' 

.:.the prospect of ~ven limited disclosure of physical security plans for nucl~ 
facilities poses serious and difficult questions .... Nonetheless, our res{X>nsibilities 
require the Commission to make certain fmdings and 'determinations before 
issuing an operating license for a nuclear power ,reactor, and the sufficiency of an 
applicant's, proposed safeguards plans and procedures are relevant to those 
fmdings and determinations. The extent to which the above principles and the 

) facts of this case require disclosure beyond the general outlines and criteria of the 
applicant's security plan is a matter for the Licensin~ Board to decide in the frrst 
instance and under the guidelines of ALAB-410, subject of course to the ordinary 
procedures for review by the Appeal Board and the Commission. 

" Since that time, proceedings in this case have been' conducted on the 
assumptions that the alleged inadequacies in licenSee's Diablo ~nyo'n 
physical security plan are cognizable contentions and that the interVenor is 
entitled to access to relevant portions of the plan - at least to the extent we 
contemplated in ALAB-4lO. And considerable time has been expended by 
the parti,es in litigation before the Licensing 'Board, : ~urselves, and t~e 
Commission over such matters as the qualifications of intervenor's 
proposed security plan expert witnessess.' Notwithstanding this, on March 
21, 1980 the licensee advised us by' letter "that if and when we are ordered 

7'fhose conditions essentially restrict counsel's access to the plan to a foom to be made 
available in licensee's San Francisco offices. , 
'See, e.g., ALAB-S04, 8 NRC 406 (1978); ALAB-SI4, 8 NRC 697, (1978); CLI·79-1 (1979); 
ALAB-S80, II NRC 227 (February IS, 1980). ' 
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to tum over even the sanitized version of the [security] plan we will file a 
,motion for stay and an appeal to the Commission." We placed that request 
for relief on the agenda of the prehearing conference and considered it 
-there. ' 

The grounds asserted by licensee for a stay and for their "appeal" are not 
based on any objection to the qualifications of intervenor's proposed expert 
witness, retired San Francisco Deputy Police Chief Taylor. Rather, we 

; understand licensee to contend that even were Mr. Baldwin excluded from 
the proceeding, no litigation of the adequacy of its security plan should be 
allowed in this proceeding. It is on this ground that licensee argues that the 
plan should n<?t be disclosed to intervenor even in a sanitized form. 
. At the prehearing conference we announced that the licensee's motion 
for a stay was denied by a unanimous vote of the Board on the ground that 
it had not established grounds for that relief. See 10 CFR 2.788(e). 

First, licensee has not made "a stong showing that it is likely to prevail 
on the merits." The legal question whether the adequacy of a security plan 
is a proper issue for consideration in a,n' adjudicatory proceeding was 
squarely addressed in ALAB-4lO and is now the law of the case. There, in 
reliance upon Commission decisions as well as our own, we decided the 
issue adversely to licensee. Id, 5 NRC at 1402 and following. Licensee can 
take no comfort from the Commission's opinion explaining its reasons for 
declining to'reView ALAB-410. The Commission there specifically stated 
that some disclosure of the licensee's'security plan was necessary to the 
conduct of this proceeding. CLI-77-23, 6 NRC 455, 456 (1977). The 
Commission would hardly have said that were it of the view that the subject 
matter was simply not open to litigation at all. ' 

Neither are we impressed by licensee's argument that since ALAB-41O 
there has been no "final decision" of this Board on the question which it 
could use as a vehicle to obtain plenary Commission review of the issue. 
Lic~nsee co~d have (but did not) make its position known in opposing 
intervenor's attempt to get Commission review on the disqualification of its 
secunty plan witness.' Licensee might also have invoked the procedures 
available under 10 CFR 2.758 and urged that the rule be waived or an 
exception made for it and the security plan issues n?t be considered in this 
case. And of course licensee could have asked us - or the Commission 
itself - to take up the issue by "certification." 10 CFR 2.785(d)'O No doubt 
there,are other means by which licensee could have brought the substance 
of its position to the Commission's attention. II Its own failure to have 

'See. e.g., CLI-79-I, 9 NRC 1 (1979). , 
'OSee, e.g., Public Senice COny>a1lY of Oklahoma (Black Fox Station, Units 1 and 2) • .ALAB-S73, 
10 NRC 715, 790 (1978). certification granted, CLI-80-3. II NRC 185 (February 20, 1980). 
IIE.g., 10 CFR 2.771 (petition for reconsideration), 10 CFR 2.802 (petition for rulemaking). 
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,invoked any .o( them in the intervening years may not now be used to 
bolster its need for Commission review. . 

Neither has liCensee shown that it will be irreparably injured if a stay is 
not' granted. The only information currently scheduled for release to 
intervenor is a sanitized version of the security plan - one with ther details 

. 'of its operation excised by the staff with the assistance of licensee itself. 
Moreover, even that document will not be allowed to leave licensee's oWn 
preinises (see affidaVit of non-<iisclosure, infra. para. 4). And access to the 
sanitized plan will be given only to' mtervenor's counsel, under protective 
order, who' have sworn not to. disclose its contents - even to their client. 
Intervenor's expert witness~ - Chief Taylor - would be under similar 
restraints. There has been no. showing that counsel will not Comply with our 

, order or abide his oath' (in the case of Mr. Jones, that assertion was not even 
made). In the totality of circumstances, we perceive no likelihood of injury, 
much 'less' irreparable injury, to licensee by allowing the limited access to 
the security plan now proper in the orderly course of this litigation. 

Tbegranting of a stay, on the other hand, will work a hardship on 
intervenor. Whether' one 'agrees with its position or not, it is to be 

'recognized 'that ili.tervenor has legitimately invoked the appropriate 
'Commission procedures in an effort to have the Diablo Canyon security 
plan reviewed by others than those who drafted and approved it initially. Its 
attempt to' get that review ·has been opposed at every opportunity by the 
,licensee, which has every' right to do so. But intervenor is,~ public 
organization with limited funds; it cannot be expected to bear the b~dens 
,of litigation indefInitely. Another delay will be a hardship on it thalis, in 
our judgment, not necessary. \ 

Finally, where does the public interest lie? If the adequacy of licensee's 
security plan is properly at issue here,then the public interest is served best 
by moving forward with this proceedllg'as swiftly as circumstances and 
fairness permit. Intervenor has now obtained a witness whose expertise in 
security, matters of this kind appears to be unquestioned. His. review of the 
plan ,will be helpful, if not in improving the lic~nsee's security arrange­
ments, then certainly in assuring that its plan is 'in fact a good one. 
Moreover, it is to be borne in mind that licensee is pressing for an operating 
license for, the Diablo Canyon facility, one unit of which is nearly 
completed. That license may not be authorized pending review and 
approval of its security plan. A stay of these proceedings -' the practical 
'effect of denying intervenor access to the sanitized plan -.will mean that 
the security plan issue will be "in the critical path." (Certain other iss~es are 
also open.) We neither express nor intimate any opinion on whether the 
plant should 01' s~ould not receive an operating license. But we think it n~t 
in the public interest to delay this proceeding to allow time for review of the 
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, sort of question licensee seeks to raise before the CominissiOIl very 
belatedly and for a second time. There must be some' end to' litigation. 

At this juncture we note that our foregoing discussion was prefaCed with 
· the remark (at 755, supra.); "If the adequacy of licensee's security phiii is 
properly at issue here, . ' •.. " Dr. Johnson reiterates that hi~ vi~w of 

· 'intervenor participa'tion in security plan hearings has not changed'from that 
expressed in conjuction with Dr. Quarles, in' their concurrence in ALAB­

; 410. In that' concurrence they stated '''had' the regulations 'and prece~ 
dents favoring [intervenor partiCipation] not been so cleari~ ~awn, ,we 
'would have found that nuclear power plant site security plans should 'not 
· be disclosed in the heanng process." 5 NRC at 1407. .! .' . 

· . , 10. Final Order on releaSe of Security plan ~' Notwithstanding o~ ',view 
'that no stay is warranted under the goyerning hlw and regula~ons, if by the 
Close of busin~ss Monday, April 14, licensee has flIed a;motion for a stay 
with the ComriiissioIi, intervenor's counsel Will not, be given access to the 
sanitized plan for one week thereafter, i.e., until the close of business the 
,follow~g Monday, April 21~ 1980.12 Unless the Co~sion or we direct 
otherwise in the interim, intervenor's counsel shall then be given access to 
the' sanitized version of the security plan in accordance with our protective 
~rder and the affidavits of non-disclosure they have executed.' ',.,' ., ': 
" 11. Other matters.;. We have intentional.ly left a number, of, other 

scheduling and procedural matters outstanding until 'we have had' an 
,opportunity to review the staffs and applicant's version of the sanitized 
. security plan. Once we have reviewed the plan, we. will issue a subsequent 
prehearing order concerning such matters as flIing dates (a) for objections 
to any area of a witness' expertise; (b) for intervenor's amended conten-
tions; and (c) for witness testimony. ..r,,_, •. 

It is so ORDERED. 
, _ ,I 'Ie 

;," . . . 
'FOR THE APPEAL BOARD. 
(, 

, , , ',-'I' . 

.! C. Jean Bishop 
.',' Secretary to the ,Appeal B~ard 

IlAt the preheating conference, we indicated that licensee's stay motion should be med by 
Friday. April 11th. At its counsel's request, based on his need to be away from his office on 
other business, we allowed licensee one extra business day to me its papers with the 
C.ommission. .' '. ','. I' ,.1 f," I • I' 

I. ! II·, 
1\ .. 1 

, ' .,('. 'I .' ;.t-
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. APPENDIX 

UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

ATOMIC SAFETY AND LICENSING APPEAL BOARD 

Richard S. Salzman, Chairman 
Dr. W. Reed Johnson 

Thomas S. Moore 

In the Matter of 

PACIFIC GAS AND ELECTRIC 
COMPANY 

(Diablo Canyon Nuclear Power . 
Plant, Units 1 and 2) 

Docket No. SG-27S0L 
S0-3230L 

PROTECTIVE ORDER ON SECURITY PLAN INFORMATION 

Counsel and witnesses for Intervenor San Luis Obispo Mothers for 
Peace (Intervenor) who have executed an Affidavit of Non-Disclosure, in 
the form attached, shall be permitted access to "protected information'" 
upon the following conditions: 

1. Only Intervenor's counsel and Intervenor's experts who have been 
qualified in accordance .with the requirements of our decision in Pacific Gas 
and Electric Company (Diablo Canyon Nuclear Power Plant, Units 1 and 2), 
ALAB-410;5 NRC 1398 (1971), and our Order ofPebruary 25, 1980 in this 
proceeding, may have access to protected information on a "need to know" 
basis. . 

2. Counsel and experts who receive any protected information 
(including transcripts of in camera hearings, ftled testimony or any other 
document that reveals protected information) shall maintain its confiden­
tialityas required by the annexed Affidavit of Non-Disclosure, the terms of . 
which are hereby incorporated into this protective order. 

'& used in this order, "protected information" has the same meaning as used in the Affidavit 
or Non-Disclosure, annexed hereto. 
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3. Counsel and experts who receive any protective information shall use 
it solely for the purpose of participation in matters directly pertaining to 
this security plan hearing and any further proceedings in this case directly 
involving security matters, and for no other purposes. 

4. Counsel and experts shall keep a record of all protected information 
in their possession and shall account for and deliver that information to the 
Commission official designated by this Board in accordance with the 
Affidavit of Non-Disclosure that they have executed. 

S. In addition to the requirements specified in the Affidavit of Non­
Disclosure, all papers rued in this proceeding (including testimony) that 
contain any protected information shall be segregated and: 

(a) served on lead counsel and the members of this Board only; 
(b) served in a heavy, opaque inner envelope bearing the name of the 
addressee and the statement "PRIVATE. TO BE OPENED BY 
ADDRESSEE ONLY." Addressees shall take all necessary precautions 
to ensure that they alone will open envelopes so marked 

6. Counsel, experts or any other individual who. has reason to suspect 
that documents containing protected information may have been lost or 
misplaced (for example, because an expected paper has not been received) 
or that protected information has otherwise become available to unautho­
rized persons shall notify this Board promptly of those suspicions and the 
reasons for them: . 

It is so ORDERED. 

FOR THE APPEAL BOARD 

Richard S. Salzman, Otairman 

Done at San Luis Obispo, California, 
this 3rd day of April 1980. 
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ALAB-592 
(continued) 

• 

AFFIDAVIT OF NON-DISCLOSURE 

I, ________ -., being duly sworn, state: 

" 
1. As used in this Affidavit of Non-Disclosure, 

(a) "Protected information" is (I) any form of the physical security plan 
for the licensee's Diablo Canyon Nuclear Power Plant, Units I and 2; 
or (2) any information dealing with or describing details of that plan. 
(b) An "authorized person" is, (1) an employee ,of the Nuclear 
Regulatory Commission entitled to access to protected information; (2) 
a person who, at the invitation of the Atomic Safety and Licensing 
Appeal Board ("Appeal Board"), has executed a copy of this affidavit; 
or (3) a person employed by Pacific Gas and Electric Company, the 
licensee, and authorized by it in, accordance with Commission 
regulations to have access to protected information. 

2. I shall not disclose protected information to anyone except an 
a~tho~ed person, unless that information has previously been disclosed in 
the public record of this proceeding. I will safeguard protected information 
in written form (including any portions of transcripts' of in camera hearings, 
flled testimony or any other documents that contain such information), so 
that it remains at all times under the control of an authorized person and is 
not disclosed to anyone else. ' , 

3. I will not reproduce any protected information by any means 
Without the Appeal Board's express approval or direction. So long as I . 
possess protected information, I shall continue to take these precautions 
until further order of the Appeal Board. 

4. I shall similarly safeguard and hold in confidence any data, notes, or 
copies' of protected information and all other papers which contain any 
protected information by means of the following: 

(a) my use of the protected information will be made at a facility in San 
Francisco to be made available by Pacific Gas and Electric Company. 
(b) I will keep and safeguard all such material in a safe to be obtained 
by intervenors at Pacific Gas and Electric Company's expense, after 
consultation with Pacific Gas and Electric Company and to be located 
at all times at the above designated location. 
(c) Any secretarial work performed at my request or under my 
supervision will be performed at the above location by one secretary of 
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intervenor's designation. Intervenors shall furnish Pacific Gas and 
Electric Company, the Board and Staff an appropriate resume of the 
secretary's background and experience. 
(d) Necessary typing and reproduction equipment will be furnished by 
Pacific Gas and Electric Company. . 
(e) .All intervenor mailings involving protected information shall be 
made from the facility furnished by Pacific Gas and Electric Company. 

5. If I prepare papers co~taining protected information in order to 
participate in further proceedings in this case, I will. aSsure that any 
secretary or other individual who must receive protected information in 
order to help me prepare those papers has executed an affidavit like this one 
and has agreed to abide by itS terms. Copies of any such affidavit will be 
fIled with the Appeal Board b~fore I reveal any proteCted information to 
any such person. 

6. I shall use protected information only for the purpose of preparation 
for this proceeding or any further proceedings in this case dealing with 
security plan issues, and for no other purpose. 

7. I shall keep a record of all protected information in my possession, 
including any copies of that information made by or for me. At the 
conclusion of this proceeding, I shall account to the Appeal Board or to a 
Commission employee designated by that Board for all the papers or other 
materials containing protected information in my possession and deliver 
them as provided herein. When I have ftnished using the protected 
information they contain, but in no event later than the conclusion of this 
proceeding, I shall deliver those papers and materials to the Appeal Board 
(or to a Commission employee designated by the Board), together with all 
notes and data which contain protected information for safekeeping during 
the lifetime of the plant. . ' 

8.· I make this agreement with the following understandings: (a) I do 
not waive any objections that any other person may have to execute an 
affidavit such as this one; (b) I will not publicly discuss or disclose any 
protected information that I receive by any.means whatsoever. 

Subscribed and sworn to before me this day of April, 1980. 
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Cite as .,11 NRC ,761 (1980) 

UNITED STATES OF AMERICA 
NUCLEAR. REGULATORY COM~ISSION ' 

ALAB-593 

, . .. 

ATOMIC SAFETY AND LICENSING APPEAL BOARD 

Richard S.· Salzman, Chairman 
Dr. John H. Buck 

- Thomas' S. Moore . .. 
In the Matter of .' Docket No. 50-3870L 

PENNSYLVANIA POWER AND 
. LIGHT COMPANY and " 
ALLEGHENY ELECTRIC" 

_ COOPERATIVE, INC. 
(Susquehanna Steam' Electric, 

Statlo'ri, Units 1 and 2) 

50-3880L 

'" 

May 21, 1980 

Acting' on the Commission's referral in CLI~80-1;,) 1 NRC 678 (1980), 
of an intervenor's request for' interlocutory review of certain Licensing 
Board discovery rulings and' other matters, the Appeal Board'directs the. 
partie~ ~C? address subsequent rulings by the.,Board belo~ th~-t' inay haye 
mo?ted the appeal. , , ' :', 

/. • ' , 'l 

RUL,ES OF PRAcn~: INfERLOqITORY APPEALS. 
'I • • I ,', I :.\ • 

. Interlocutory appeals as of right are generally not permitted under the 
NRC Rules 'of .Practice. 10 CFR 2.739(1). 'Discretionary ,interlocutory I 

review ("directed certification" under 10 CFR 2.718(i) and 2.785(b)(l» is . 
granted sparingly; c:ssentially; only when a licensing bo~d's ,action either. 
(a) threatens :the : party', adversely affected with. immediate and serious-j 
irreparable harm which could not be remedied by a later appeal; or (b) 
affects ,the basic structure of the proceeding in a' pervasive or unusual ' 
manner. ' Public Service Electric and Gas Company (Salem Generating, 
Station, Unit 1), ALAB-588, II NRC 536 (April I, 1980) 
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APPEARANCES 

Mr. Jay E. Silberg, 'Washington, D:<;., for Pennsylvarua Power and 
Light Company 'and Allegheny Electric' Cooperative, Inc., 
applicants. ' 

Dr. Judith H. Johnsrud, State College, Pennsylvania, for intervenor 
Environmental Coalition on Nuclear Power, petitioner. 

Mr. James M. CUtchin, IV, for'the Nuclear Regulatory Commission 
Staff. 

MEMORANDUM AND ORDER 

The Environmental Coalition on Nuclear Power ("ECNP") is one 
intervening party in this operating license proceeding now pending before 
the Licensing Board. This intervenor is not, however,' represented by 
counsel. On March 15, 1980, ECNP filed a "Request ... for Consideration of 
Actions of an Atomic Safety and Licensing Bo¥d and Other Matters" 
directly with the Commissioners. On May 16th the Commission referred 
intervenor's papers and the opposing parties' responses to us for appropri- I 

ate action. CLI-80-17, 11 NRC 678. ", 
Intervenor's "Request" alleged that it was being unfairly harassed by 

applicant's discovery tactics and by a series of Licensmg Bo~d rulirigs on 
discovery and scheduling matters. The request is essentially an endeavor to' , 
obtain interlocutory review of those rulings: . , 

Interlocutory appeals are generally not permitted as a matter of riSht ' 
under the Rules of Practice. 10 CFR2.730(f). Charges of the sort intervenor 
levels here are normally subject to appellate review at the end of the case 
when (and it) an 'appeal is taken from the Licensing Board's fmal decision. ' 
We may, as a matter of discretion, elect to entertain such matters now under 
our authority to "direct certification" of important issues that arise before a 
licensing board. 10 CFR 2.718(i) and 2.785(b)(1). As we have but'recently , 
reiterated; however, ~,'!o]ur decisions establish that discretionary interlocu- ' 
tory'revlc;:..v will be granted only sparingly, and then only when a licensing 
board's, action either (a) threatens the party adversely affected with 
immediate and serious irreparable harm which could not be remedied by a 
late appeal, or (b) affects, the basic structure of " the proceeding in a 
p~rvasive or unusual manner." Public Service Electric and Gas Company 
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(Salem Generating Station, Unit 1),ALAB-588, 11 NRC 536 (April I, 1980).1 
. And we are particularly reluctant to intrude into the conduct of a lic­

ensing board hearing in progress where the dispute is only over such pre­
. liminary questions as the manner of receipt of evidence or the conduct of 

discovery.2 
In the matter before us, directed certification is sought on allegations of 

extreme harassment resulting from assertedly abusive and burdensome 
discovery obligations imposed upon intervenor by the Board below at the 
applicant's instance. To give but one example, ECNP claims in the papers it 
filed on March 15th that the Licensing Board has required it to respond to 
"some. 2700 interrogatories [served] upon [ECNP)" by the applicant. 
However, ECNP filed its request for review some time ago; in the interim 
the Licensing Board has made additional rulings and entered other orders 
modifying intervenor's discovery obligations.3 The effect of these rulings 
may have substantially alleviated, if not mooted, intervenor's complaints. 
ECNP therefore may no longer need or desire to press its allegations or seek 
the interlocutory relief demanded in its March 15th filing. 

Accordingly, before we proceed with our consideration of this matter, 
within 10 days of the date of this order ECNP is directed to inform us 
concisely (1) the extent to which the allegations contained in its March 15th 
request have been affected by the more recent Licensing Board rulings we 
have cited, and (2) whether (and if so, to what extent) it continues to seek 
the nine categories of relief it requested in those papers. Within 10 days 
after ECNP provides that advice, the applicants and the staff (unless the 
intervenor withdraws its request for relief) shall (1) also answer the first 
question we addressed to the intervenor and (2) respond to the intervenor's 
allegations on the merits. 

It is so ORDERED. 

FOR THE APPEAL BOARD 

C. Jean Bishop 
Secretary to the Appeal Board 

IAccord, Puget Sound Power and Light Company (Skagit Project, Units 1 and 2), AI..AB-S72, 10 
NRC 693 (1979); Public Service Company of Indiana (Marble Hill, Units 1 and 2), ALAB4OS, 5 
NRC 1190, 1192 (1971). 
2E.g., Long 111and Lighting Company (Jamesport Station, Units 1 and 2), AI..AB-318, 3 NRC 
186 (1976); The Toledo Eduon Company (Davis-Besse Station, Unit I), ALAB-314, 3 NRC 98 
(1976). 
llbese are memorialized in Ucensing Board Memoranda dated March 27, 1980; April II, 
1980 (LBP-80-13, "Second Prehearing Conference Orderj; and May 8, 1980 . 

• 
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Cite as 11 NRC 765 (1980) 

UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

ATOMIC SAFETY AND LICENSING BOARD 

Sheldon J. Wolfe, Esq., Chairman 
Gustave A. Linenberger, Jr. 

Dr. Richard F. Cole 

LBP·8D-15 

In the MaHer of Docket No. 50-376-CP 

PUERTO RICO ELECTRIC 
POWER AUTHORITY 

(North Coast Nuclear Plant, 
Unit 1) 

May 29, 1980 

The Licensing Board denies in its entirety intervenor's request that the 
Board (a) conduct a show cause hearing regarding applicant's intention to 
proceed with its application for a construction permit, (b) dismiss the . 
application with prejudice if it is found that the applicant does not intend to 
construct the plant, and (c) require the applicant to pay damages and 
attorneys fees to the intervenor. 

RULES OF PRACTICE: SHOW CAUSE PROCEEDING 

Requests for an Order to Show Cause must be directed to the NRC 
technical staff and not to licensing boards. 10 CFR 2.202, 2.206. . 

RULES OF PRACTICE: HEARING REQUIREMENT FOR 
CONSTRUCTION PERMIT APPLICATIONS 

There is no procedure (short of withdrawal by an applicant) for a 
licensing board to dispose of a construction permit application without 
holding a hearing on health, safety and environmental issues. 
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RULES OF PRACTICE: MOTION FOR SUMMARY 
DISPOSmON 

A Motion for Summary Disposition may not be used to determine the 
ultimate issue in a construction permit proceeding as to whether a permit 
shall be issued. 10 CFR 2.749(d). 

COMMISSION PROCEEDINGS: CLAIMS FOR DAMAGES 

Licensing boards in construction permit proceedings do not have the 
authority to consider claims for damages. 

ORDER 

On April 30, 1980, Gonzalo Femos, for himself, and on behalf of 
members of Citizens for the Conservation of Natural Resources, Inc. 
(Intervenors), flled a "Petition Requesting Evidentiary Hearings To 
Request Applicant To Show Cause Why Their Application Should Not Be 
Dismissed For Lack Of Intention To Build." Applicant and Staff flled 
responses respectively on May 19 and May 21, 1980. 

Intervenors request that this Board (a) conduct a show cause hearing 
regarding Applicant's intention to proceed in seeking an application for a 
construction permit, (b) issue an order dismissing with prejudice the instant 
application in the event we fmd that th,e Applicant does not intend to 
construct the nuclear plant, and (c) impose upon the Applicant costs and 
damages in the amount of $10,000.00 on behalf of the Intervenors for 
causing litigation upon a meaningless application. 

Intervenors' assert that Applicant has "dropped" its intention to 
construct the nuclear plant as evidenced by fllings of Motions of Desistance 
in the Court of Expropriation of the Superior court of Puerto Rico wherein 
Applicant requests that, upon the refunding of monies paid by Applicant 
for expropriating the site, title to the land should revert to various 
landowners. Intervenors allege that Applicant' has concealed its intention' 
not to construct the plant and has written down the actual costs incurred in 
order to mislead current and potential bondholders. They cite a 1979 
Interim Report prepared by the National Research Council of the National 
Academy of Science which, in part, states that nuclear power is ruled out 
because the capacity of the proposed nuclear plant would outstrip need and 
because it could not be completed within the next decade when some 
additional power would be needed. They also cite the Governor of Puerto 
Rico's Report to the Legislature in January, 1980 which, while speaking 
about different sources of energy being studied for future use, is silent about 
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nuclear energy. Finally, the Intervenors cite a document prepared in June 
1979 by the Office of Energy of Puerto Rico attached to the Governor's 
Office, and assert that it raises serious doubts about the use of nuclear 
energy because of the many unanswered questions related to such 
technology, mainly, waste disposal, availability of uranium, cost of 
shutdown of reactors, etc. 

The NRC Staff argues that, on legal grounds, the Petition (hereafter 
referred to as the Motion) should be denied. The Applicant also argues that, 
as a matter of law, the Motion should be denied. However, Applicant 
proceeds to address the merits of the allegations advanced by tlie 
intervenors. . 

We do not reach and decide the merits of the Intervenor's arguments 
and/or allegations. As a matter of law, the instant Motion must be and is 
denied. In the first place, we lack the authority to consider a Motion For 
An Order To Show Cause. As reflected in 10 CFR 2.202, 2.206, a request 
initiated by any person for an Order To Show Cause must be directed to the 
NRC technical staff, which may institute a proceeding to modify, suspend, 
or revoke a license or for such other action as may be proper by serving on 
the licensee l and order to show cause. Secondly, if the instant motion be 
construed as a motion requesting that an order be issued dismissing the 
application should the Board determine, after an evidentiary hearing, that 
Applicant no longer intends to construct the nuclear plant, the motion must 
be denied. In light of Section 189 of the Atomic Energy Act of 1954, as 
amended, 42 U.S.C. 2239, and the Commission's regulations, 10 CFR 2.104, 
which mandate hearings on applications for construction of nuclear power 
plants, there is no procedure (short of withdrawal by the Applicant) for a 
Board's disposition of such an application without a hearing on health, 
safety and environmental issues. Thirdly, if the iltstant motion be construed 
as a Motion For Summary Disposition, it must be denied because 10 CFR 
2.749(d) states that such a motion may not be used to determine the 
ultimate issue as to whether a construction permit shall be issued.2 Finally, 
to the extent that the Intervenor seeks damages, such a claim is clearly 
beyond our authority to consider. To the extent that the Intervenors, in 
seeking costs, are actually claiming funding for past participation, such a 
claim is clearly precluded because, in the time frame involved herein, the 

lIn passing, we note that 10 CFR 2.4(j) defmes "license" as meaning "a person who is 
authorized to conduct activities under a license or construction permit issued by the 
Commission." Obviously, the Applicant herein, seeking a construction permit, is not a 
"licensee." 
2Again, in passing, 'we note that we have had occasion in the past to refer to this preclusion 
provision of 2.749(d). See our unpublished Order of May I, 1978 which denied Intervenors' 
Motion To Dismiss or to Grant Altemtive Relief. 
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Commission had determined not to initiate a program to provide funding 
for intervenors. Nuclear Regulatory Commission (Financial Assistance to 
Participants in Commission Proceedings), CLI-76-23, 4 NRC 494 (1976). 
Intervenors' claim for past expenditures has not been advanced by the 
recent decision in Metropolitan Edison Company (Three Mile Island Nuclear 
Station, Unit No.1), CLI-80-19, 11 NRC 700 (May 16, 1980), wherein the 
Commission stated that it declined to consider funding intervenors in that 
case in light of the advice of the Comptroller general and its clear reading of 
the legislative history associated with the fiscal' year 1980 appropriations 
legislation, but noted that it is in favor of intervenor funding as was clearly 
indicated by the fiscal year 1981 budget submission and subsequent 
Congressional testimony. 

IT IS SO ORDERED. 

Dated at Bethesda, Maryland 
this 29th day of May 1980. 

THE ATOMIC SAFElY AND 
LICENSING BOARD 

Gustave A. Linenberger, Jr. 
Member 

Dr. Richard F. Cole 
Member 

Sheldon J. Wolfe, Esquire 
Chairman 
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Cite as 11 NRC 769 (1980) 

UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COivlrJlSSION 

LBP·8D-16 

ATOMIC 'SAFETY AND LICENSING BOARD 

, , 

Ivan W. Smith, Chairman 
Dr. Walter H. Jordan 

Dr. Linda W. Little 

In the Matter of Docket No. SD-289-8P 

METROPOLITAN EDISON 
COMPANY 

(Three Mile Island Nuclear 
Station, Unit 1) 

May 30, 1980 

Acting. on the Commission's response to two certified questions 
regarding hydrogen gas control, CLI-80-16, 11 NRC 674 (1980), the 
Licensing Board reformulates and accepts ,for litigation one intervenor's 
contention on that subject in accordance with the Commission's order. 
Without ruling on the admissibility of two other intervenors' contentions on 
the same subject, the Licensing Board decides to permit,their consolidation 
with that of the ftrst intervenor. The Board also invites the parties to 
,address whether the Commission's order precludes litigation of engineered 
post-accident hydrogen gas control measures beyond those required by 10 
CFRSO.44. 

MEMORANDUM AND ORDER ON HYDROGEN CONTROL 
. , CONTENTIONS 

On January 4, 1980, the board certified to the Commission two 
questions: 

1. Whether the provisions of 10 CFR 50.44 should be waived or exceptions made 
thereto in this proceeding where a prima faCie showing has been maae under 10 
CPR 2.758 that hydrogen gas generation during the TMI-2 accident was well in 
excess of the amount required under 10 CFR 50.44 as a design basis for the post­
accident combustion has control system for TMI-l. 

2. Whether post-accident hydrogen gas control should be an issue in this 
proceeding where post-accident hydrogen gas control was perceived to be a 
serious problem and was in fact a problem during the TMI-2 accident. . 
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LBP-SO-I, 1 I NRC 37. 

In the Commission's Memorandum and Order of May 16, 19S0, CLI-SO-
16, the Commission answered certified que~tion No. I, in the negative. In 
declining to waive the provisions of 10 CFR 50.44, the Commission 
observed that it is planning a general rulemaking on the question of 
possible safety features to deal with degraded core conditions and that 
50.44 should remain in place pending the more deliberate and considered 
rulemaking. . . 

As to certified question No.2 the Commissio·ri commented that it did not 
intend to exclude the issue of hydrogen gas control from its Notice and 
Order for Hearing of August 9, 1979; that the hydrogen control issue can be 
litigated under 10 CFR Part 100. 

Emphasizing that the assumptions of hydrogen generation under 10 
CFR 50.44 are dependent upon ECes design as opposed to actual ECes 
operation, the Commission's Order authorizes litigation of the likelihood of 
an accident generating hydrogen in quantities exceeding 10 CFR 50.44 
design bases, the likelihood of such hydrogen combusting, and the ability of 
the containment to withstand pressures beyond containinent design 
pressure. The Commission also ·noted that a critical issue in 'the chain of 
circumstances under consideration would be the likelihood of an operator 
interfering with the ECes operation. . . 

. Three intervenors have submitted contentions relating to post-accident 
hydrogen: Mr. Sholly, Union of Concerned Scientists (Ues); and Anti­
Nuclear Group Representing York (ANGRY). The board authorized 
discovery on the hydrogen control contentions,· but their acceptance or 
rejection as issues for litigation is still pending. The coritentions are: . 

Sholly Contention 11 

It is contended that the production of hydrogen in the reactor core from clad 
metal-water reactions following a LOCA poses an unacceptably high risk of 
catastrophic failure of the reactor pressure vessel and the reactor containment, 
with the subsequent release of a substantial portion of the core inventory into the 
environment. It is further contended that until a safe and reliable means for 
eliminating hydrogen gas from the containment is installed at Unit 1, and is 
provided with suitable redundancy as required by GDC 41, restart of Unit 1 poses 
a risk to public health and safety and must be denied. 

> : 
• UCS Contention 11 

The design of the hydrogen control system at TMI 'was based upon the 
assumption' that the amount of fuel cladding that could react chemIca11y to 
produce hydrogen would. under all circumstances, be limited to less than S%. The 
accident demonstrated both that this assumption is not justified and that it is not 
conservative to· assume anything less than the worst case. Therefore, the hydrogen 
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control systems should be designed on the assumption that 100% of the cladding 
reacts to produce hydrogen. " 

ANGRY Contention V (A) " 

v. ; The NRC Order fails to require as conditions for restart the following 
modifications in the design of the TMI-I reactor without which there can be no 
reasonable assurance that TMI-l can be operated without endangering the public 
health and safety: 

(A) Installation of a Hydrogen Recombiner as recommended by a minority 
position in NUREG 0578; _, 

Major elements of Mr. Sholly's ~ntention II may be litigated as a Part 
100 issue and in accordance with the standards of the, Coriunission's May, 
16 Order. However, we have redrafted Sholly's Contention II to bring it 
into alignment with ,the Commission's ,Order and to accommodate the views 
of the board members. . " 

Whether any part of UCS's Contenti~~ II falls within the permissible 
scope 'of ilie contention is debatable and ANGRY's Contention V (A) is 
ocly marginally within the scope, if at all. However, we need not analyze 
the deficiencies of the UCS and ANGRY contentions, because, having 
raised the general subject matter and baving demonstrated an interest in 
this aspect of' the litigation, we will permit UCS and ANGRY to 
consolidate with Mr. Sholly on the revised Sholly contention. This, we 
believe, will protect their interests in the subject to the extent that their 
interests fall ~thin the scope of the issue. Inasmuch as it is Mr. Sholly's 
contention that ,survives, it would seem to be, his prerogative tobe ,lead 
intervenor, but we leave that to the affected interVenors to arrange. ' 
, Accordingly the board accepts Sholly Contention 11, as we have 

redrafted it: 

Revlsed ShoDy Contention 11 
The licensee has not demonstrated that, in the event of a loss-of-coolant 

accidentatTMI':I:' ' 
1. 'substantial quantities of hydrogen (in excess 'of the design basis of 
10 CFR 50.44 will not be generated; and ' . 
2. ' that, in the event of such generation, the hydrogen will not 
combust; and 
3. that, in the event of such generation and combustion, the 
containment has th~ ability to withstand pressure below or above the 
,containment design pressure, thereby preventing releases of off-site 
radiation in excess of Part 100 guideline values. 
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Item 3 of the contention is intended to include intentional venting of the 
containment as postulated in the basis of Mr. Sholly's contention,' and 
would permit the licensee to place into issue a defense that, even assuming 
the generation and the combustion in excess of 50.44 d'esign bases and the 
threat of breach of containment, that post-accident hydrogen control 
measures would limit releases to guideline values under Part 100. 

As stated in the Commission's May 16 Order, "A critical isshe, here 
would be the likelihood of an operator interfering with the ECCS 
operation." The board expects the parties to develop fully a record on the 
operato'r interference issue. ' , 

The contention will of course be construed according to the terms of the 
Commission's May ,16 Order. This, 'however, raises the possibility' ~f a 
problem which we invi~e the parties to address. , , 

The board quorum has been unable to agree on certain aspects of the 
Cominission's May 16 Order .• Dr. Jordan believes that the Order precludes 
litigation of engineered post-accident hydrogen control' measures beyond 
those required by 50.44 because 'the ,~mmission has reserved that issue to 
rulemaking. He relies upon, inter alio,' 'the COnmiissiori's statement that 
"This rulemaking proceeding will include measures ~o' deal 'with hydrogen 
generation following a loss-of-coolant accident." Order, at 3. Moreover, Dr._ 
Jordan believes that, as a practical matt~r, the litigation will center'around 
hydrogen generation, combustion, and containment integrity, ~th other' 
hydrogen, control issues becoming factually immaterial as ~ issue in this 
particular proceeding., ~ , ,', ' , 
, Mr. Smith, defers to'Dr. Jordan's assessment of the practical aspects of 

the possible litigation on post-accident hydrogen contro~ measures, but ,he 
believes that such issues should not and, under the Commission's Order, 
must not be foreclosed: ' ., . , , 

In support of his position, Mr. Smith points to the langwig~ of 'the 
Commission's Order on page 2: , ' 

The Commission believes that, quite apart from 10 CFR 50.44 hydrogen gas \ 
control could properly be litigated in this proceeding under 10 CFR Part 100. 
Under Part 100, hydrogen control measures beyond those required by 10 CFR 
50.44 woUld be required if it is determined that there is a credible loss-of-coolant 
acci,dent scenario entailing hydrogen generation, hydrogen combustion. cOntain­
ment breach or leaking, and affsite radiation doses in excess of Part 100 guideline 
values. 

" ., 
" • 

lOr. Little has not participated in this action, but she will be available to consider the pa:rues' 
comments and any reconsideration. .' . ':, " " ".' 

772 



Under Mr. Smith's view of the Order, in a credible scenario where ECes 
operation, particularly operator interference; as opposed to ECes design, 
leads through a cham of events to offsite radiation in excess of Part 100 
guidelines, the adequacy of engineered post-accident hydrogen control 
measures would become an issue under the Order. . 

Dr. Jordan and Mr. Smith agree that, under the contention as it is 
redrafted, the issue is unlikely to become critical but it is not foreclosed 
from consideration. The licensee may elect to defend against the contention 
on the questions of the ~elihood of generation, the . likelihood of 
combustion, or the capacity of the containment to withstand the effects of 
combustion. Perhaps licensee may never reach the point of depending upon 
engineered post-accident hydrogen control measures. But, we agree that the 
impending rulemaking does not prohibit the licensee from asserting, in 
addition to one or more of the frrst three defense elements, that additional 
hydrogen control measures may be relied upon to meet Part 100 guidelines. 
In that event, of course, the intervenors would be permitted to follow 
wherever licensee's defense takes them. 

The parties may submit comments, motions for reconsideration or 
corrections, and requests for discovery relief within 10 days following the 
service of this order. 

Bethesda, Maryland 
May 30, 1980 

. . 

THE ATOMIC SAFElY AND 
LICENSING BOARD 

Ivan W. Smith, Chairman 

773 



.. 



Cite as 11 NRC 775 (1980) 

UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

COMMISSIONERS 

John F. Aheam~, Chairman 
Victor Glllnsky 

Joseph M. Hendrie 
Peter A. Bradford 

CLI-8G-24 

In the MaHer of Docket No~ 50-275 OL 
50-3230L 

PACIFIC GAS AND ELECTRIC 
COMPANY· 

(Diablo Canyon Nuclear Power 
Plant, Unit Nos. 1 and 2) 

June 11, 1980 

Acting upon petitions to review ALAB·S92 flIed by applicant and 
intervenor, the Commission upholds that part of ALAB·S92 requiring that 
the security plan be made available (under a protective order) to 
intervenor's counsel and expert witness; rules that a protective order issued 
by a board may not constitutionally limit public disclosure of information 
obtained outside the hearing process; and remands the matter to the 
Appeal Board for decision as to which of two specified procedures should 
apply to the disclosure of such outside information. . 

RULES OF PRACTICE: SECURITY PLANS 

The adequacy of a nuclear facility's physical security plan may be a 
proper subject for challenge by intervenors in an operating license 

I proceeding. Consolidated Edison Company of New York (Indian Point 
Station, Unit 2). 7 AEC 947,949 (1974). Commission regulations contemp­
late that sensitive information may be turned over to intervenors in the 
proceeding under appropriate protective orders. 10 CFR 2.790. 
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RULES OF PRACDCE: SECURI1Y PLANS 

In determining whether, and under what conditions, securliy plans may 
be made available to intervenors, boards are to follow the guidelines set 
forth in ALAB-410 (5 NRC 1398) and ALAB-592 (II NRC744). 

-
RULES OF PRACOCE: PROTECTIVE ORDERS 

Protective orders may not constitutionally preclude public dissemination 
of information which is obtained outside of the hearlD.g process. See 
Rodgers v. United States Steel Corporation, 536 F.2d 1001, 1007 (3rd Cir. 
1976); International Products' Corporation v. Koons, 325 F.2d 403, 408 (2d 
Cir. 1963); and In Re !lalkin, 598 F.2d 176, 195, n. 45 (D.C. Cir. 1979). 

,RULES OF PRACOCE: PROTECTIVE ORDERS 

A person subject to a protective order is prohibited from using protected 
information gained through the hearing process to corroborate the accuracy 
or inaccuracy of outside information. Moreover, the Commission discour­
ages participants in Commission proceedings from gathering protected 
information from independent means and publicly disseminating such 
information. 

MEMORANDUM AND ORDER 
~, , 

On April II, 1980, the Appeal Board issued a Second Prehearing 
Conference Order (ALAB-592) directing that representatives of intervenor, 
San Luis Obispo Mothers for Peace, be provided access to a sanitized 
version of the Diablo' Canyon physical security plan. The Board directed 
that the plan be released to intervenor's counsel and to its expert witness 
under the terms of a protective order and upon execution by these 
individuals of an affidavit of non-disclosure. On April 14, 1980 the 
applicant, Pacific Gas and Electric Company (PG&E) filed a motion with 
the'Commission seeking a stay of the Appeal Board's order and also filed a 
petition requesting Commission review of the Board's decision to release 
the plan to the intervenor. PG&E opposes turning over the sanitized 
physical. security plan to the intervenor because it believes that there is 
inadequate assurance that one of intervenor's counsel will abide by the 
terms of the affidavit of non -disclosure. On April 21, 1980, the Commission 
issued an order directing that the sanitized physical security plan not be 
turned over to the intervenor unless and until the Commission so directed. 
On April 23, 1980, intervenor filed a motion with the Commission 
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requesting a stay of the Board's order and. petitioning the Commission to 
review the Board's decision. Intervenor believes that one of the provisions 
of the proposed affidavit of non-disclosure is unconstitutional. 

Intervenor flIed pleadings opposing PG&E's requests; PG&E flIed a 
pleading opposing intervenor's motions; and the NRC staff flIed pleadings 
opposing the requests of both PG&E and the intervenor. 
'. The Commission has reviewed these pleadings, has denied the petition 

for review ftled by PG&E, and has granted the petition for review ftled 'by 
. the intervenor. Because the Commission has acted upon the petitions for 
review, the motions to stay the Appeal Board oider are moot and the 
. Commission will not rule upon them. . " l 

In its petition for review PG&E argues that the physical securiiy. plan 
; should' not be made available to petitioners because the best method of 
. preventing public disclosure ,of this. sensitive. document. is to make it 
available to th~ fewest number of individuals possible. The Commission 
recognizes PG&E's concern, but emphasizes . that intervenors in Commis­
sion proceedings may raise contentions relating to the adequacy of the 
applicant's proposed physical security. arrangements,l ,and' that the 
'Coril1'ilission's _ regulati~ns,· 10 CFR 2.790,' Contemplate.' that sensitive 
information ; may be turned over to intervenors in NRC proceedings under 
appropriate protective orders.2 In this proceeding 'the Appeal Board in 
ALAB-4lO, 5 NRC 1398 (1977) and in its Second Prehearing Conference 
Order of April 11, 1980 (ALAB-592), has set forth guidelines on when and 
under what conditions physical security plans may be made available ~o 
intervenors. The Coinmission has reviewed .these orders, and with the one 
exception noted'below, endorses the guidelines developed by the Appeal 
Board. We believe that the Board has' done a commendable job of 

"interpreting the law and balancing competing policy interests, and has 
handled the sensitive issues raised by 'requests for acc~ss to the Diablo 
Canyon physical security plan wisely. ' ' 

. With respect to the PG&E claim that it is unable to determine whether 
one of intervenor's counsel is likely.to abide by the terms of the protective 
order and affidavit of non-disclosure, we noted that the individual has 
assured the Appeal Board that he will abide by the terms of the protective 
order and the affidavit of non-disclosure. As a member of the Bar of the 
Supreme Court of California, he must be acutely aware that if it can be 
demonstrated that he has breached these agreements; his license to practice 
law could be placed in jeopardy. We believe this possible sanction, plUs his 

. ". 
'Consolidated Edison Company of New York (Indian Point Station, Unit 2). 7 AEe 947, 949 

. (1974). 
rrhe regulations are consistent with the policy set forth in Section 181 of the Atomic Energy 
Act. . 
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assurances, are sufficient grounds to conclude that the counsel will abide by 
his commitments. We therefore direct that PG&E make. the sanitized 
version available to the intervenor. 

Intervenor challenges a provision of the proposed affidavit of nondisclo­
sure which would prohibit those subject to the protective order· and 
affidavit of non-disclosure from publicly discussing or commenting upon 
protected information which is obtained (a) outside of the course of this 
proceeding or (b) which has been publicly disclosed by others. Intervenor 
argues that this limitation violates the First Amendment of the Constitu-
tion.' l' 

The Commission agrees with the intervenor. In several recent cases, the 
courts have made clear that protective orders may not constitutionally 
preclude public dissemination of information which is obtained outside of 
the hearing process. See Rodgers v. United States Steel Corporation, 536 F.2d 
1001, 1007 (3rd Cir. 1976); International Products Corporation v. Koons, 325 
F.2d 403, 408 (2d Cir. 1963); and In Re Halkin, '598 F.2d.176, 195, n.45 
(D.C. Cir. 1979). . , 

In reaching these cOnclusions the Commission wishes to emphasize two 
points. First, the affiant making the public disclosure is prohibited from 
corroborating the accuracy or ina~curacy of the outside information by . 
using protected. information gained through the hearing proc~ss. Second, 
. the Commission discourages participants in 'Co~ssion proceedings from 
gathering protected information from independent means and publicly 
disseminating such informa.tion. 

'Chairman Aheame and Commissioner Hendrie believe that before 
intervenors publicly disseminate protected information gai~ed outside the 
hearing process they should be required to establish to the satisfaction of 
the board presiding over the Commission proc~eding - in the present case 
the Appeal Board - that the information was in fact gained outside of the 
hearing process. Commissioners Gilinsky and Bradford do not believe that 
.the parties should be required to secure prior Appeal Board clearance. They 
believe that any such clearance procedure is an unconstitutional prior 
restraint. Becaqse the Commission is divided on this matter it remands this 
issue back to the Appeal Board and directs the Board based on its oWn 
reading of. the law to select one of these two options. After making its 
decision the Appeal Board shall modify the affidavit of non-disclosure so 
that it conforms with the Board's decision. The Board's decision will not be 
reviewed by the Commission. As soon as intervenor's counsel and witnesses 
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!have executed a revised affidavit of non-disclosure, PG&E is to make the 
Isanitized version of the physical security plan available to these individuals. 

It is so ORDERED.) 

, , 

Dated at Washington, D.C. 
this 11th d,ay of June, 1980. 

, , 

For the Commission 

SAMUEL J. CHILK 
Secretary of the Commission 

ADDmONAL VIEWS OF COMMISSIONER BRADFORD 

I agree that the First Amendment prohibits an affidavit which forecloses 
public ,comment on protected information obtained outside the proceeding 
or disclosed by others. Such a prohibition constitutes a prior restraint on 
the speech of the intervenors in violation of the First Amendment. Rodgers 
v. United States Steel Corporation, 536 F.2d 1001, 1006 (3rd Cir. 1976). To 
cure this infirmity, the Commission amends the affidavit to remove the 

. absolute restraint on discussion of independently obtained information, but 
leaves open the possibility of a prior restraint upon the speech of the 
intervenors in the form of Appeal Board clearance prior to public comment. 

I do not agree that this prior restraint is permissible. It is clear that the 
First Amendment sought to protect not oruy against absolute restraints, but 
also against restraints which might or might not through governmental 
processes be subsequently lifted. See Near v. Minnesota ex rel Olson, 283 
U.S. 697 (1931). 

F.urthermore, this prior restraint would be unreasonable and discrimina­
tory in its application. An examination of such a restraint order reveals the 
following: 

1. The purpose of such a prior restraint order must be to prevent 
disclosure offeatures of the security plan. However, our order explicitly 
recognizes that the possible sanctions flowing from disclosure "are 
sufficient grounds to conclude that the counsel will abide by his 
commitments." It is not clear how the proposed restraint will be any 
more effective than the sanctions already in place. 
2. The affidavits need only be signed by the intervenors, not by utility 
personnel or NRC employees. No showing has been made that the 
intervenors are inherently less trustworthy than other persons who have 

'Commissioner Kennedy has recused himself from this proceeding. 
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seen the plan, yet they are singled out. Utility employees are under no 
NRC sanction whatsoever from disclosing this information, and they 
certainly would not be required to come to the Board prior to 
discussing the plan.1 Commission staff would face sanctions if they 
were still with the Commission, but they would not be subject to the 
proposed prior restraint and would be free to comment upon publicly 
available information reg~rding the security plan. 

In conclusion, I agree that PG&E should be required to tum over the 
physical security plan to the intervenor. I would support a protective order 
which provides for an affidavit prohibiting disclosure of the protected 
information gained through participation in this proceeding. I would, 
however, require the same affidavit from other attorneys and witnesses. 

",.' 

lit is not enough 10 argue that the utility is free to release its own proprietary information, for 
the public health and safety consequences arc all that arc alleged to justify the measures being 
taken. ' . , 
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Cite as 1 ~ NRC 781" (1980) 

UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

COMMISSIONERS 

John F. Aheame, Chairman 
Victor Gillnsky 

Richard T. Kennedy 
Joseph .M. Hendrie 
Peter A. Bradford 

CLI-SG-25 

In the MaHer of Docket No. 50-320 OL 

METROPOLITAN EDISON 
COMPANY, et al 

(Three Mile Island, Nuclear 
Station, Unit 2) 

June 12, 19S0 

Upon, consideration of the stairs recommendation to authorize the 
licensee to commence a controlled purging of the TMI-2 reactor building 
atmosphere to remove the remaining radioactive Krypton-SS, the, Commis­
sion fmds that the proposed 'purging will have negligible physical impacts 
on those living near the facility (as well as on the general population); that 
it will result in a long-term reduction in the sources of psychological stress 
in the area; and that there i~ sufficient need for prompt decontamination of 
'the containment atmosphere to justify going ahead prior to completion of 
the programmatic impact statement currently being prepared. 

MEMORANDUM AND ORDER 

The Commission has before it a staff recommendation that the licensee, 
Metropolitan Edison Company, et aI., be authorized to commence a 
controlled purging of the TMI-2 reactor building atmosphere in order to 
remove the remaining radioactive Krypton-8S,I To m~et the requirements 

'Most of the radionuc:lides originally released into the containment atomosphere have decayed 
to insignificant levels. The dominant remaining radionuc:lide is the gas, Krypton-8S (Kr-8S), 
which has a IO.7-year half-life. The Environmental Assessment states that approximately 
S7,OOO curies of Kr-SS are mixed in the containment iltmosphere, as determined by periodic: 
sampling of Kr-SS concentrations. 
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of the National Environmental Policy Act, the staff has submitted in 
support of this recommendation a "Final Environmental Assessment for 
Decontamination of the' Three Mile Island Unit 2 Reactor Building 
Atmosphere," NUREG·0662, May 1980. The draft version of this assess·' 
ment and two subsequent addenda were issued for public comment, and by 
the' close of the comment period on May. 16, 1980 approximately 800 
responses had been received. These are summarized in Section 9 of the fmal 
assessment and major comments are included in Volume II of NUREG-
0662. The Commission received further information regarding the proposed ' 
purging at oral briefings by the staff on June 5, 1980 and June 10, 1980. 

In a Statement of PolicY dated November 21, 1979 the Commission 
announced its intent to prepare a programmatic environmental impact 
statement on decontamination and disposition of radioactive waste result­
ing from the March 28, 1979 accident at Three Mile Island, Unit 2. The 
policy statement noted that if the best interest of public health and safety . 
required prompt decontamination action prior to completion of the 
programmatic statement, such action would not be precluded. The 
Commission stated among other things, however, that no action to purge 
the containment of radioactive gases would be taken without a prior 
environmental review and opportunity for public comment. Before we can 
approve the staWs recommendation for controlled purging of the TMI-2 
containment, we must thus decide whether there, is sufficient need for 
prompt decontamination of the containment atmosphere to justify going 
ahead prior to completion of the programmatic impact statement. We must 
also decide whether the decontamination method recommended by the staff 
can be carried out consistent with the Commission's statutory mandate to 
ensure adequate protection of public health and safety and whether the 
environmental review has met the requirements of the National Environ­
mental Policy Act. 

The immediate goal of the proposal to purge the reactor building 
atmosphere is to remove radioactive particulates and gases released into the 
containment by the accident. There are several methods discussed in the 
Environmental Assessment by which the radioactive krypton can be 
removed. The method recommended by the stafTinvolves controlled release 
to the outside atmosphere of the gases in the containment through the 
existing plant ventilation system, the hydrogen control subsystem, and the 
reactor building purge system. The release rates would be controlled so as 
to take place only during acceptable meteorological conditions, which 
would be continuously monitored, such that the dose limits established by 
10 CFR Part 20, the design'objectives of 10 CFR Part 50, Appendix I, and 
the provisions of 40 CFR Part 190.10, to the extent they may be applicable, 
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will not be exceeded by the controlled purging.2 In addition to monitoring 
of releases by the NRC, radiological· monitoring during the proposed 
controlled purging would be conducted by the u.s. Environmental 
Protection Agency (EPA), the Commonwealth of Pennsylvania, the u.s. 
Department of Energy and Metropolitan Edison Company. 

The Erivironmental Assessment contains ample evidence to show that 
risk to physical health from the proposed purge or from any of the 
alternative decontamination methods considered by the staff would be 
negligible. See Table 1.1, NUREG-0662. The assessment also addresses the 
effects on the psychological well-being of persons living in the vicinity of 
TMI. The staff concluded that psychological stress resulting from the 
proposed venting of Kr-8S will be less than from any of the alternatives, 
including the alternative of taking no action. Testimony at the June S, 1980 
oral briefing by expert consultants on the question of psychological stress 
supported this conclusion and indicated that purging the containment 
should have the net effect of reducing the stress which otherwise would 
occur if positive steps are not taken promptly to proceed with decontamina­
tion and reduce uncertainty about the present and future condition ofTMI-
2 . 

Removing Kr-8S from the containment atmosphere would yield a· 
number of important and immediate benefits. Radiation from Kr-8S at the 
concentration levels found inside the containment significantly limits 
worker access and precludes extensive operations needed to gather 
information, inspect and maintain equipment, and proceed toward the 
eventual removal of the highly radioactive damaged nuclear fuel from the 
reactor core. Decontaminating the atmosphere would relieve workers 
performing necessary maintenance and cleanup activities from hazards of 
working in awkward protective clothing and risk from penetrating gamma 
radiation associated with the decay of Kr-8S.3 Moreover, there is no serious 
question that removal of the Kr-8S from the containment atmosphere is a 
necessary step toward core defueling. Until ~e fuel is removed, TMI-2 will 

rrhe most restrictive regulation is 10 CFR Part SO, Appendix I. Appendix I sets forth gaseous 
release annual ofTsite dose design objectives of 5 millirems to the total body and 15 millirems 
to the skin. The purging will be limited so that the maximally exposed individual could not 
receive a dose from purging that exceeds this objective. Gaseous releases from TMI·2 
unrelated to purging are expected to be insignificant, so that the annual dose from gaseous 
effluents should not exceed the annual Appendix I design objective by any significant amount, 
if at all. Purging will likely result in doses that will exceed the reporting levels of IV.A of 
Appendix I, but this is of no concern in view of the assurance that the purging will be within 
the annual design objective. 
30nly .4% of the Krypton.85 decays in a way that emits gamma rays. At the concentrations in 

. the reactor building, this would be significant to workers. After mixing with the atmosphere, it 
does not threaten the public health and safety. 
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continue to present a potential risk to public health and safety. Thus, 
decontaminating the containment atmosphere has an immediate and 
independent utility which justifies proceeding at this time,· provided that 
the proposed method is acceptable on health and environmental grounds. 

Beca_use of the importance to the public of having a clear understanding 
that purging the TMI-2 containment presents a minimal risk to physical 
health, we review her~ the basis for concluding that the physical health 
impacts of venting Kr-85 under proper controls will be negligible. This 
conclusion was supported by the U.S. Environmental Protection Agency, 
the U.S. Department of Health and Human Services, the National Council 
on Radiation Protection and Measurements, the Pennsylvania Department 
of Environmental Resources, and the Union of Concerned Scientists. 
Governor Thornburgh of Pennsylvania has indicated in a letter to 
Chairman Ahearne, dated May 16, 1980, that he adopts the consensus' that 
the dose rates associated with controlled purging are insignificant. Krypton-
85 has no significant food pathway involvement and in 99.6 percent of its 
radioactive decays emits only low energy beta particles which primarily 
affect the skin, one of the tissues least susceptible to radiogenic concerns. 
The Environmental Assessment estimates that to the maximally exposed 
individual the risk of skin cancer "would be equivalent to spending 30 
minutes in the sun. The ave~age individual in the population would have an 
added risk of skin cancer equal to about a half-second of exposure to the 
sun's rays." NUREG-0662, p. 7-7. The total lifetime-individual cancer risk 
to the maximally exposed individual would be about one in sixteen million, 
compared to a normal lifetime expectancy of one chance in five from all 
types of cancer. NUREG-0662, p. 7-2. 

Of course, most 'persons would receive a dose much smaller than' the 
estimated maximum. The Environmental Assessment estimates that the 
collective offsite dose to the population within 50 miles of TMI-2 will be 
0.76 and 63 person-rem for total-body and skin doses, respectively.' 
NUREG-0662, Table 1.1. Based on these figures and on a cancer mortality 
risk estimate of 135 deaths per million person-rem,6 the Environmental 
Assessment fmds that "[t]he cancer mortality risk among the general 
population within 50 miles resulting from the purge option would be about 

4'J'he President's Council on Environmental Quality was consulted on the staff's proposal to 
vent Kr-8S. In a letter dated May 19. 1980, and relying on the staff's technical analysis. the 
Council advised "that as a matter of procedure, staff's proposal docs not violate 40 eFR 
Section 1506.1 (1979) (limitations on actions during NEPA process) of the Council', 
regulations implementing the National Environmental Policy Act." 
'At the oral briefmg the stafTrcported that estimated total-body doses to the U.s. and world 
populations were about 15 person-rem and 60 person-rem rcspcc:tively. -
'This risk estimate is taken from the 1972 Report of the Committee on the Biological Effects of 
Ionizing Radiation, '"The Effects on Populations of Exposure to Low Levels of Ionizing 
Radiation," National Academy ofScienccs, November 1972. 
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, 
O.OOOl."ln other words, the chance that the proposed purge would cause a 
cancer death among the general public living wi~n 50 miles of TMI is 
about one in ten thousand. Although the impactS described above apply 
specifically to a slow purge as originally recommended by the statT, the 
'Environmental Assessment notes that they also apply approximately to a 
fast 'purge alternative conducted under meteorological conditions favorable 
for atmospheric dispersion. The staWs current recommendation calls for 
use of a fast purge rate if weather conditions permit. The Commission 
agrees with the technical statT that the physical health impact of this 
recommended action may be termed msignificant.7 ' 

Alternative methods which could reduce otT site radiation exposure still 
'further were considered in the Environmental Assessment, including severa! 
suggestions otTered by commenters on the draft assessment.' These included 
variations of the purging method whereby the Kr-85 would be injected into 
the atmosphere at a higher level, either by 'various means of elevating the 
release point higher than the existing 160-foot stack or by heating the gases 
prior to discharge to increase its buoyancy. The staff also considered 
methods whereby the krypton could be captured and stored indefinitely or 
until the radioactivity decayed to ,insignificant levels (about 100 years). 
,These methods include (1) selectiye absorption of krypton by a scaled-up 
version of a system now in operation at Oak Ridge National Laboratory, 
(2) absorption of large quantities of charcoal, (3) gas compression and 
storage in pressurized containers, and (4) extracting the Kr-85 by liquefying 
it through cryogenic processing. The alternatives considered appear, to have 
varying degrees of practicality, but the statT found that none of them could 
be'implemented in the near future or, for that matter in a time period much 
short of a year at the best.' The controlled purging method of 
decontamination recommended by the staff can be implemented immedi­
ately. Since the physical health risks of the purging method are extremely 
small to begin with and since decontaminating the TMI-2 containment 
atmosphere would not be unnecessarily delayed, for reasons we have 
already discussed, the Commission ~gr~es with the staff that the possibility 
of reducing very small physical health risks still further does not justify 

7 At the oral briefmg the staff noted in answer to Ii question by the Commission about possible 
health hazards to animals that humans are generally more sensitive to radiation than other 
living things and that the proposed purging would clearly have no significant effect on animals. 
lIn particular. the staff investigated a suggestion that the selective absorption process coul!l be 
placed into operation in six months by using equipment said to be available from the National 
Aeronautics and Space Administration and other sources. The suitability of this equipment 
turned out to be questionable. and the proposed schedule for design and procurement 
appeared unrealistic. The stafrs minimum time estimate for making a selective absorption 
system operational was 16 months. ' 
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" 

significant delay and uncertainty associated with implementing an alterna-
tive process. , , _ 

Although the Comniission has considered the question of psychological 
,stress, fum conclusions on this subject are not possible. We believe that the 
alternative chosen will in fact minimize stress, but we have no special 
competence in this field. It is clear that different aspects of the TMI clean­
up are sources of stress to different people. However, it is difficult for us to 
evaluate with precision whether choosing an alternative which would delay 
TMI cleanup would cause more or less stress than the controlled purging of 
Kr-85 which a broad consensus of scientific opinion considers safe. We are 
,confident only that the stress will be lessened 1) by our having chosen a 
plan which rests on a very: wide consensus that physical health is not 
threatened by the krypton releaSe, 2) by having the krypton release occur 
over the shortest time consistent with the public' health and safety, and 3) 
:bya clear step toward.cleaning up other potential sources of radiation at 
the damaged reactor. These,three principles are part of this decision. 

The Commission thus fmds that decontamination of the TMI-2 
containment atmosphere should be carried out promptly by the purging 
metho'd recommended by the staff. Physical health impacts will ,be 
negligible, and a long-term reduction in the sources of psychological stress 
is expected.' Thus, there is adequate assurance that public health and safety 
will be protected as required by the Atomic Energy Act. We agree with the 
conclusion of the Environmental Assessment that the proposed action will 
have' no sigDmcant adverse effect on the environment. Accordingly, no 
'environmental impact statement need be prepared and a negative declara­
tion to this effect may issue. In view of the scope and 'detail of the 
Environmental Assessment and' the extensive solicitation of public com­
ment, we believe in any case that the purposes ofNEPA have been served 
and that preparation of a formal EIS, had one been required, could not add 
signifiCantly to the level of environmental consideration and public 
disclosure already achieved. ' 

TMI~2 is presently being maintained pursuant to restrictions in an order 
issued by the Director, Office of Nuclear Reactor Regulation on February 
11,1980 requiring the licensee, Metropolitan Edison Company, to maintain 
the facility in accordance with the requirements of revised technical 

~e Commission has not yet determined whether psychological stress is a health concern 
cognizable under the Atomic Energy Act and/or an environmental impact cognizable under 
NEPA. We are presently considering these issues ill connection with the TMI·l restart 
proceeding. In tM Matter of Metropolitan Edison Company (Three Mile Island Nuclear Station, 
Unit No.1). Docket No. 50-289. In view of our fmding that the proposed venting of Kr·8S is 
likely to have an overall beneficial effect on psychological stress, the present decision does not 
hinge on how the issues are fmally resolved. 
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specifications set forth as an attachment to that order. In impl~mentation of 
the Commission's Policy Statement of November 21, 1979, these specifica­
tions included the restriction that "purging or other treatment of the 
containment atmosphere is prohibited until approved by, the, NRC ... ." In 
the present order we give the approval contemplated, by that restriction 
insofar as necessary for the licensee to conduct. a purging of the TMI-2 
containment, commencing no sooner than 10 days from, the date of this 
order, in accordance with the proposal recommended by ,the NRC staff as 
presented to the Commission in the record for this proceeding. The licensee 
shall conduct this purging in accordance with procedures app~oved by the 
NRC, pursuant to Section 6.8.2 of propo~ed Appendix A to the Technical 
Specifications, NUREG-0432, as made, binding ~n the licensee ,?y the 
February II, 1980 order, of the Director, Office of Nuclear Reactor 
RegUlation. , ..;, '. ' 

Commissioner Gilin.sky concurs in the result. Commissioner Bradford's 
separate views are atta'ched. , .. , 0, . 

Information regarding the carrying out .of this' declson will be available 
at 717-782-4014 or 944-0418. '. '. . 

It is so ORDERED. 

Dated at Washington, D.C. 
this 12th day of June, '1980. 

0-, !'.; " 

.: ! .. 

For. the Commission' 
, . 

Samuel J. Chilk' , d, 

o Secretary' of the c<,mmission 
I 1 l' I I ~ I .' 

:. ; :".: " #' <, 

I.;, . 

SEPARATE VIEWS OF COMMISSIONER BRADFORD 

While I agree with the result and much of the reasoning in the foregoing 
Order, ~ feel compelled to note that it is misleading in three respects: 

1. It states that the Union of Concerned Scientists "supported" the 
conclusion that the physical health impacts of venting Krypton-85 
under proper controls will be negligible. The Union of Concerned 
Scientists .did agree with that proposition, but it is disingenuous to 
imply that UCS agrees with the venting alternative cliosen here. The 
UCS report to Governor Thornburgh is explicit in stating that the 
NRC's venting alternative should not be undertaken because other 
alternatives are available within what UCS views as a reasonable period 
of time and would reduce psychological stress. Thus, UCS should not 



'. . be listed in the Commission's statement in a fashion designed to imply 
thaftheyare in accord with the NRC's action. . 

'2. 'The Order states that the staff also considered methods "whereby 
the krypton could .be captured and stored indefinitely.or until the 
radioactivity decayed to insignificant levels (about 100 years)." In fact, 
as was brought out at the June 10 meeting on this subject, there would 

_ probably be no need to store the krypton for any long period of time. 
'. ! : There is a cOmInercial market for Krypton-SS, and if an alternative to 

' ...... vent.ili.g were chosen, the recovered kiypton could probably be sold and 
.' . ~ould not need to be stored. The real argument against recovering the 

krypton is that the several recoveiy metliods take too long and cost too 
t much when weighed agiUnSt' the fact iliat venting will have no 
.. , significant radiation-related public health impacts. The' language 

~uggesting that long-term storage is a serious problem should not have 
;, ! appeared in the starrs envirorimental assessment and should not 

appearin this Order. . 
. '. . 3.' The staff' assessment· :of ·the cryogenic processing method of 

recovering the Krypton-SS did not deal adequately with the availability 
of a completed cryogenic processing system at the Hope Creek nuclear 
facility. This system is already completed and is on skids and could be 
moved easily to the site.· It could certainty complete its 'task in less than 
the 20 months assigned as the minimum for a cryogenic processing· 
alternative. Howe,ver, I am p'e~uaded that it too would be likely to take 
at least a year, and is, therefo,re not a reasonable alternative to the 
venting plan endorsed in this' order. . 

I am astonished to have to make these points in a separate opinion, but 
the Commission has declined to include them in the body of the Order. 

. - '1 '1 :1 

, " 

, .. 

" . . , 

" 

.(. 
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CLI-80-26 

In the Matter of Docket No. 50-320 

METROPOLITAN EDISON, 
COMPANY, et al. 

(Three Mile Island Nuclear 
Station, Unit 2) 

June 26, 1980 

The Commission denies a motion to reconsider its decision in CLI-80-2S 
to authorize the purging of the atmosphere within the TMI-2 reactor 
building. 

ORDER DENYING MOTION FOR RECONSIDERATION OF CLI-80-
25. AND ORDER FOR TEMPORARY MODIFICATION OF LICENSE 

On June 12, 1980, the Commission issued a Memorandum and Order, 
CLI-80-2S, which approved purging of the TMI-2, reactor building 
atmosphere as proposed by the NRC staff. The staff's proposal was 
described in detail in the "Final Environmental Assessment for Decontami­
nation of the Three Mile Island Unit 2 Reactor Building Atmosphere," 
NUREG-0662, May 1980." This purging can be carried out in such a 
manner (a "slow purge") that the release of radioactive effiuents, primarily 
krypton-8S, will lie within the limits allowed by the technical specifications 
which are part of the TMI-2 operating license; A faster rate of purging is 
advantageous, however, for reasons discussed in the Memorandum and 
Order. To permit a' faster purge the Commission issued an accompanying 
Order for Temporary Modification of License, which temporarily imposed 
dose limits in place of the noble gas instantaneous and quarterly activity 
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release limits contained in the TMI-2 technical specifications.! Purging of 
the TMI-2 containment is presently expected to begin on June 28, 1980. 

The Commission received on June 23, 1980 a "Joint Motion for 
Reconsideration of CLI-80-25 and Order for Temporary Modification of 
License," submitted by Steven C. Sholly, the Newberry Township Three 
Mile Island Steering Committee, and People Against Nuclear Energy 
("PANE"). the Commission has also received a study entitled "Radiation 
Exposure due to Venting TMI-2 Reactor Building Atmosphere," prepared 
by Bernd Franke. and Dieter Teufel of the Institute for Energy and 
Environmental Research, Heidelberg, West Germany, for the Three Mile 
Island Legal Fund, and dated June 12, 1980. The Frankerfeufel study, 
which arrived too late to be included in the administrative record for the' 
Memorandum and Order,2 takes issue with the Commission's conclusion, 
otherwise Widely supported, that the physical health impacts of purging the 
TMI-2 containment as proposed will be negligible. This study is cited in the 
Joint Motion as evidence of the need for the Commission to reconsider its 
decision to permit purging. In view of the importance to the public of 
having accurate information on the health risks of purging, the Commission 
believes it desirable in the short period the purging begins to make a 
prompt, though necessarily brief response to the Frankerfeufel study as 
well as to the motion for reconsideration. 

Accordingly, we are attaching to this order a review of the 
Frankerfeufel s.tudy prepared by the NRC technical staff. The stafi's 
review confirms that all radionuclides potentially in the containment 
atmosphere, not just krypton-85, were considered by the staff in its 
assessment of the environmental impacts of purging the TMI-2 reactor 
building. Radionuclides other than krypton-8S will not contribute signifi­
cantly to offsite doses from purging. As the stafi's review explains in detail, 
the Frankerfuefel study erred by selecting a single erroneously calibrated 
measurement of the radionuclide concentrations in the containment. This 
measurement was clearly inconsistent with previously and subsequently 

'For the period of the purge the modified license will control releases of radioactive gases to 
the atmosphere by limits on the radiological dose which can result from such releases, in 
particular by requirements that doses to maximally exposed individuals as a result of purging 
not exceed 1 S mrem skin dose, S mum total body dose, or 20% of either of those limits over 
any one·hour period. These off site dose limits are in effect equivalent to the objectives set out 
in 10 CFR Part 50 Appendix I, which implement th~ Commission's policy that radiation doses 
from nuclear power plants shall be kept "as low as reasonably achievable" ("ALARA"). The 
Commission's Order for Temporary Modification of License thus aimed at achieving the same 
level of health protection intended by the superseded release limits while at the same time 
permitting a rapid completion of the purging process. 
:rrhe Commission received a very brief handwritten summary of the conclusions of this study 
on June 5,1980 but was not given the full report until June 16, 1980, 
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measured radionuclide concentrations and °gave values too large by factors 
of ten thousand to ten million. The corresponding dose calculations made 
by the FrankelTeufel study are thus gross overestimates. Furthermore, the 
study'S concern about meteorological uncertainties and possible inadequa­
cy of monitoring appear to reflect unawareness or misunderstanding of how 
the purging program is to be carried out. In sum, the Commission has found 
that the FrankelTeufel study provides no reason to modify the conclusion 
that the proposed venting of the TMI-2 reactor building involves negligible 
impacts on physical health. 

Turning now to the motion for reconsideration, we find that the 
discussion above deals adequately with the first reason offered for 
reconsideration, that "[t]he Orders do not consider in any detail the possible 
presence of radio nuclides other than Krypton-8S in the TMI-2 containment 
atmosphere." The environmental assessment, as well as the staff's review of 
the FranklTeufeloreport, confirm that krypton-8S is by far the dominant 
radionuclide. In any event, it should be noted that the purging will be 
conducted so that the dose limits established by the Commission's Order for 
Temporary Modification of License will not be exceeded. A continual 
monitoring of release activity levels and meteorological conditions will be 
conducted to assure that this requirement is met. Thus if radionuclide 
concentrations should exceed presently expected values, this fact would 
become quickly apparent and releases would be controlled or, if necessary, 
stopped so that doses will remain within the allowable limits. 

,The Joint Motion criticized what it terms a "radiological assessment" of 
the health risks of venting as distinct from a "public health assessment" by 
"public health professionals." The joint petitioners also appended to their 
motion a letter from Irwin Bross of the Roswell Park Memorial Institute, 
Buffalo, New York, to the effect that the genetic damage and cancer risk 
estimates used by the Commission in assessing the risk of krypton venting 
are out of date and far too low. The short answer to the joint petitioners' 
concern about the Commission's assessment that purging presents no 
significant physical health risks is that there was broad agreement with this 
assessment by groups with expertise oriented toward protection of public 
health, including the National Council on Radiation Protection and 
Measurements, the U.S. Department of Health and Human Services, and 
the Pennsylvania Department of Health and Public Welfare. The contro­
versial views of Dr. Bross regarding radiation health risks are known to the 
Commission from previous occasions. To the extent that Dr. Bross would 
conclude that purging the TMI-2 containment involves a significant 
physical health risk, his views are clearly at odds with the spectrum of 
scientific opinion cited here and in the Commission's Memorandum and 
Order in support of the contrary conclusion. 
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The Commission thus fmds that the Joint Motion presents no reason to 
alter the Commission's key determination that the proposed purging of the 

. TMI-2 containment will have a negligible impact on physical health. The 
benefits of prompt pu~ging were discussed at le~gth in the Memorandum 
and Order. To risk these benefits by selecting an alternative process, which 
necessarily would involve significant deiay and uncertainty. in order to 
reduce already negligible radiological impacts still further does not strike 
the Commission as reasonable. Accordingly. the Commission fmds the 
proposed purging entirely consistent with the ALARA principle of keeping 
radiation exposure "as low as reasonably achievable." 

The Joint Motion also urged that the psychological aspects of purging 
"should be examined more closely" but cited no evidence to contradict the 
Commission's belief that prompt purging will remove a significant source of 
psychological stress related to the presence of the disabled TMI-2 facility. 
The Commission has admitted its lack of expertise in psychology and 
recognizes that more review and study might further clarify the situation 

. with respect to psychological stress at TMI-2. We remain confident, 
however. that stress is likely to be minimized by proceeding promptly with a 
plan that poses no threat to' physical health., The Joint Motion offers' no 
reason to believe that further study would change that conclusion. 
Accordingly. we are not persuaded that purging should be delayed for 
further examination of psychological stress. . 

Finally. the Joint Motion criticized our fmding that the temporary 
license modification involves "no 'significant hazards consideration" and 
therefore may' be made immediately effective. We believe the joint 
petitioners have misunderstood the scope of this fmding, which pertains 
only to the question whether changing the TMI-2 technical specifications 
from release limits to dose limits involves a significant hazards consider­
ation. The dose limits aim at achieving the same level of protection of 
public health and safetyl and, in fact. do so more directly. since it is the 
associated doses rather than the radioactive releases themselves' which are 
the focus of concern. Accordingly. the Commission reatrlrms its determina­
tion that the temporary license modification involves no significant hazards 
consideration and may therefore be made effective immediately. 

With regard to purging itself, the unmodified technical specifications 
,which allow for purging were adopted as parr of the licensing proceeding 
for TMI-2 after full opportunity for a public hearing .. There has been 
extensive public participation in the purging decision through public 
meetings and comments on the environmental ~sessment. There has thus 

'See note I above. 



been ample opportunity for members of the public to raise any issue which 
might havebee~ brought up' in 'an adjudicatory hearing and to present 
evidence contradictory to the positions of the NRC staff or Metropolitan 
Edison. The joint petitioners complain that there has been no public 
hearing specifically devoted to purging, but they have not indicated that 
any relevant evidence exists which they have somehow been prevented from 
bringing to ,the Commission's attention. Accordingly, since the procedure. 
by which the Commission's orders were developed met the requirements of 
the Atomic Energy Act and have provided for a thorough consideration of 
the issues, we reject the suggestion that these orders should be withdrawn 
on procedural grounds. ",' ' 

For the reasons discussed above, the 'Commission 'denies the motion for' 
reconsideration of CLI-80-25 and Order for Temporary Modification of 
License. ' . . 

It is so ORDERED. ", 

t' " 

For the Commission 

" SAMUEL J. CHILK, 

Dated at, Washington, DC, 
this 26th' of June 1980. 

., . 

, ' 

, . Secretary ~f the . Cominission 
I. ' 

. ; 

,\ 

, " ... 
, , 

!.t .' 

, . ' . 

: , " ' 

793' 



- ,- ',' . REPORT BY TIlE INS1TIUfE FOR ENERGy'AND ' , 
-',~- ENVIRONMENTAL RESEARCH HEIDELBERG, FEDERAL 

-, REPUBLIC OF GERMANY ;, , 
','0' " 

;"The NRC staff has made a preliminary review of the fmdings presented 
in-the report titled "Radiation Exposure Due to Venting TMI-2 Reactor 
Building Atmosphere" submitted by the Institute for Energy and environ­
mental Rese~rch, dated June 12, .1980. The staff believes that-the major 
conclusions of this, report are in error and, misleading, primarily because 
they are based on a highly inflated estimate of the maximum rate at ,which' 
radionuclides will be released during the venting and an apparent lack of 
understanding of~ow the venting will be carried out and controlled. , 

I " '~. • ' 

Heidelberg Finding No. 1 

Previous discussion of the venting of radioactive gases from'TMI-2 has concerned 
only the noble gas krypton-85. Besides krypton 85, the atmosphere of the reactor 
building includes a great number of other radionuclides, some of which would be 
released into the environment during the blow off of the gases. This could lead to 
radiation exposures significantly higher than those cauSed by krypton-8S. The 
most important radionuclides, which have not been sufficiently considered so far 
include: C 14, Co 60, Sr 89, Sr 90, Ru 106, Cs 134, Cs 137, Pu 239, Pu 241 and 
others. Even allowing for high mter efficiency, a model calculation for only three 
of these nuclides showc:<l that population doses would be high,enough to cause 
about three additional cancer cases and an equivalent amount 'of genetical 
damage. : 

Staff Comment 
The NRC stairs analysis (NUREG-0662) of the environmental impacts 
associated with purging the TMI-2 reactor building atmosphere is 
based on consideration of all radionuclides including noble gases, 
transuranics, tritium, cesiums and cobalts and other particulates. Air 
samples are periodically collected and analysed to identify all measur­
able forms of radioactivity. Th~ dominant and controlling radionuclide 
is Kr-8S. Relative to Kr-8S, all other radionuclides in the reactor 

_ building atmosphere are insignificant contributors to calculated offsite 
doses from a postulated purge. 
The reactor building particulate samples taken during January through 
April of this year indicated Cs-137 concentrations ranging from 1.2 X 
lQ-lto 2.7 X lo-lOuCi/cc. The particulates Co-S8, Co-60, Cs-134, Sr-89, 
and Sr-90 were measured at levels on the order of 100-loto 100-lIuCi/cc 
or were below minimum detectable levels (-IO--lOuCi/cc) for the 
instrumentation. Gross measurements of samples of the reactor 
building 'atmosphere taken in April of this year indicate transuranic 
concentrations no higher thlJn 2.0 X 100-IOuCi/cc. It should also be 



'noted that, during the postulated purge, the reactor building' atmO­
sphere will be passed through HEPA filters with a measured filtration 

'efficiency of at least 99.97%. ' 
The Heidelberg group based its particulate source term (primarily Co-
60 and Cs-137), and the resulting dose calculations and health effects 
predictions, on the highest reported values for the concentrations of 
these isotopes, ignoring a number of other values listed on the same 
table (fable 2.1 of the Met Ed reference). Unfortunately, these single 

,highest values, which were a factor of IOCto lO'higher than other 
reported values, were erroneous. Particulate concentrations are deter­
mined by measuring the total radioactivity in a sample of air passed 
through the particulate sampler, and then dividing by the sample 
volume. In the case of the erroneoUs values, Met Ed personnel failed to 
record the sample volume. (Volumes typically were IOCto I ()7) A volume 
of I cc was arbitrarily assumed by the licensee' yieldirig artificially high 
concentrations' of, Cs-137 and Co-60 (1.4 X lo-2and 7.9-4uCi/cc, 
respectively). This resulted in calculated dose values which 'are a 
million too high for these isotopes. - " 
It is unfortunate that these erroneous values were reported. Neverthe­
less, the NRC staff believes that the Heidelberg group, used poor 
judgment in using these values and ignoring the many other, lower 
values available to it. In estimating potential exposures and doses,it is 
properly conservative to use the highest reasonable source term. 
However, it is unreasonable to use a single value or set of values when 
the numerous other reported values, determined both before and after 
the highest values are consistently so much lower .. 
Additionally, the Heidelberg group ignored the staff's discussion of the 
most recent reactor building sample data (i.e., sample data through 
February 1980) which was available to them in the staff's draft 
Environmental Assessment for Decontamination of the ,Three Mile 
Island Unit 2 Reactor Building Atmosphere NUREG-0662 (March 
1980). This discussion (see Section 5.0, Reactor Building Airborne 
Activity) indicates that the latest particulate activity levels are on the 
order of 1 X lo-9uCilcc. 
Finally, since the Heidelberg dose calculations are based on a fallacious 
source term, they, too, are fallacious. 

Heidelberg Finding No. 2 

Uncertairities inherent in the meteorological models and dose'~culations mean 
that it is impossible to exclude that in the proposed purge program individual skin 
doses due to krypton-85 could exceed the I~ mrem limit.' ' . 

795 



Staff Comment 

r 

The Heidelberg group's assertions regarding the unertainty of predict­
ing'dose from meteorological dispersion characteristics at TMI.'are 
compensated for by the conservatisms incorporated in the actual purge 
conditions. Purging the reactor building atmosphere at TMI will be 
carried out using real-time meteorological measurements, containment 
atmosphere sampling, radiological effiuent measurements, and an 

. elaborate en~onmental monitoring program. Operators will control 
- the release rate, and hence the dose rate, based on actual meteorologi­

cal conditions and. these other measurements. Purging would be 
stopped at any time that these combinations of measurements and 
calculations indicate possible dose values that begin to approach 
limiting values which themselves are well below the imposed release 
limits. . ,I • 

. Thus the Heidelberg group's statement (at 11 of the June 12, 1980 
report) that, given r,eleases of Kr-85 during unfavorable meteorological 
conditions, "skin doses could reach 320 mrem at a distance of 0.5 miles 
from the stack," is incorrect and appears to have been made without 
knowledge of how the purging will actually be carried out. 
Purging the TMI reactor building atmosphere will be monitored and 
controlled to ·assure that the dose limits specified by the Commission are 
not even closely approached, thus accommodating the discussed 
uncertainties. . 

Heidelberg Finding No. 3 

Estimates of health damage should consider not only regional but also global 
population doses which are an indication of all health effects caused by the release 
of radioactivity. Both can be estimated only with great uncertainty. The dose 
effect relation is subject to wide scientific discussion. We cannot exclude that 
venting Krypton-85 alone could cause at least one additional cancer case 
(probably skin cancer) plus one case of genetic damage within the next century. 
However, nothing is known about a potential synergism between krypton-85 beta 
and ultraviolet radiation. 

The results calculated in NUREG-0662 do not 'exclude the possibility of 
one cancer case in the world population within the next 100 years as a result 
of purging. The staff has used the most widely recognized radiation risk 
estimates to determine the probability of cancer or genetic effects in the 50 
mile population surrounding TMI as a result of purging. The average risk of 
radiation induced fatal cancer to individuals in the 50 mile TMI population 
was estimated to be 5 chances in 100 billion. Within the world's popUlation, 
the average' risk to individuals, because of further Kr-85 dilution in. the 
earth's atmosphere, would be even smaller than the already negligible risk 
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to people within 50 miles ofTMI. The global collective dose of 100 person­
rem whole body dose due to Kr-85 (in the Heidelberg estimate) is minute 
compared to the annual global background radiation dose of 300 million 
person-rem. It should be noted that several independent organizations, 
including the National CounCil on Radiation Protection and Measure­
ments, the Environmental Protection Agency, the Department of Health 
and Human Services, and the Union of concemed.·Scientists, have also 
concluded that purging would result in negligible public health risks. 
Because of the conservatism to be used in controlling and limiting doses, 
even a possible synergism between beta radiation and ultraviolet radiation 
in skin cancer induction would not be expected to change the health effects 
picture markedly .. 

Heidelberg Finding No. 4 

The environmental monitoring program cannot insure that all significant 
radiation doses to the community as a result of decontamination of the 
atmosphere of the TMI-2 reactor building atmosphere will be detected. Most 
measurements are not frequent enough and are not made at all in some important 
localities. Important pathways and radionuclides are neglected. 

Staff Comment 
The environmental monitoring program for the postulated reactor 
building purge is one of the most comprehensive programs ever 
developed for monitoring gaseous effiuents from a domestic commer­
cial nuclear power plant. The program incorporates the expertise and 
resources of the EPA, DOE, NRC, State of Pennsylvania (including 
trained community monitors), and the licensee. The program includes 
the availability of 6 mobile (3 EPA and 3 licensee) monitoring units as 
well as the DOE Atmospheric Release Advisory Capacity (ARAC) 
which will provide independent predictions of the.dispersion patterns 
of the krypton gas. A detailed description of the monitoring program is 
contained in Section 8.0 of NUREG-0662 (fmal report, May 1980) 
including the number and type of radiation monitoring and sampling 
devices, their frequency of analysis, and the location of the measure­
ments. An even more detailed report is given in the EPA report. "Long­
Term Environmental Radiation Surveillance Plan for Three Mile 
Island," March 17, 1980. From the comments in the Heidelberg fmding 
and in the body of their report, it is apparent that they had considered 
neither the EPA report nor the fmal NUREG-0662. Most, if not all of 
the Heidelberg group's comments and criticisms are addressed in those 
two reports. 

7!Y1 



The radiological environmental monitoring program will be supple­
mented by direct measurement via the stack monitor of all gaseous 
radioactive materials discharged during the purge as well as real time 
meteorological dispersion measurements (taken at least hourly) from 
the onsite meteorological tower. Additionally, the reactor building 
atmosphere will be periodically sampled during the conduct of the 
purge to verify the releases measured directly by the stack monitor. In 
order to verify that no significant amounts of radionuclides other than 
Kr-85 are released to the environment during purging, samples from 
the established network of eighteen operating stations will continue to 
be collected. Samples in the downwind sector will be collected every 
day, rather than the three times per week under normal conditions. In 
addition at least one sample from "control" stations in each quadrant 
not in the downwind trajectory will be collected and analyzed on a 
daily basis. 

Heidelberg Finding No. 5 

As considerable health damage could be caused by venting the atmosphere of the 
TMI-2 reactor building. we strongly advise against this procedure. The report of 
the Union of Concerned Scientists concludes that decontamination is not as 
urgent as stated by Met Ed and NRC. Therefore, we strongly recommend that the 
alternative methods for decontamination proposed by ues and Prof. Morgan be 
used.' . 

Staff Comment 
The NRC staff disagrees that purging the TMI-2 reacto~ building 
atmosphere could result in "considerable health damage." NUREG-
0662, "Final Environmental Assessment for Decontamination of the 
Three Mile Island Unit 2 Reactor Building Atmosphere," provides an 
extensive technical basis for the NRC staWs recommendation to purge 
the reactor building atmosphere. 
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NUCLEAR FUEL SERVICES, 
INCORPORATED' 

(Erwin, Tennessee) 

, , 

June 26, 19S0 

In response to a request filed by the Natural Resources Defense Council 
for a hearing on a proposed license amendment that would require new and 
revised material control and accounting and physical security measures at 
the licensee's Erwin, Tennessee, plant, the Commission orders the conduct 
of a legislative type hearing, over which it will, itself, preside, to consider: 

'(1) whether the proposed amendment should be sustained; and (2) if not, 
whether the existing license should be revoked, recognizing that the 
consequence may be operation of the' Erwin facility as an unlicensed 
activity of the Department of Energy or Defense. 

RULES OF PRACI1CE: ADJUDICATIONS INVOLVING 
MILITARY OR FOREIGN AFFAIRS FUNCI10NS 

Under the Administrative Procedure Act, 5 USC 554 (a)(4), and 
Commission Rules of Practice, 10 CFR 2.700a, procedures other than those 
for formal evidentiary hearings may be fashioned when an adjudication 
involves the conduct of military or foreign affairs functions. 

, 
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COMMISSION PROCEEDINGS: ADJUDICATIONS INVOLVING 
MIUTARY OR FOREIGN AFFAIRS FUNCTIONS 

In adjudications of licenses involving military functions, the Commis­
sion's choice of a procedural framework may be guided by the need to 
protect sensitive subject matter and the importance of retaining in the 
Commission direct control of decisions that are highly dominated by both 
regulatory and national defense policy considerations. 

MEMORANDUM AND ORDER 

On January 21, 1980 Robert F. Burnett, Director, Division of Safe­
guards, Office of Nuclear Material Safety and Safeguards, issued an order! 
which (A) provided notice of a proposed amendment to the Nuclear Fuel 
Services (NFS) License No. SNM-124 that would'require new and revised 
material control and accounting and physical security measures at the NFS 
facility located at Erwin, Tennessee, and (B) directed the licensee to comply 
with the terms of those new and revised material control and accounting 
and physical security measures effective immediately and authorized the 
resumption of production at the facility after confumation by NRC that the 
new requirements had been implemented. At that time it was noted that the 
new limits for reinventory were less restrictive than the former limits but 
were considered to be representative of the level reasonably achievable for 
the process. 

The Commission provided that within 20 days any person whose interest 
may be affected could request a hearing on (A) or (B) or both. It stated that 
in the event a hearing was granted the issues to be considered would'be: 

(a) Whether the circumstances as described in the order exist; 
(b) Whether on the basis of those circumstances the amendment should 

be sustained. 
. On February 6, 1980, Natural Resources Defense Council {NROq 
lodged its Request for Hearing (Request) with the Commission. Service on 
other interested persons was delayed several days to accommodate 
classification review. 

IThe order is attached as Appendix A. 
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By letter of February 21, 1980 NFS has, among other things, stated that 
it was reserving its right to participate as a party and/or object to NRDC 
participation ifth~ Commission commences any procee~ing in this matter.2 

Grant of a Hearing 
The Commission has decided to grant a he~g to provide petitioners an 

opportunity to address the issues set forth in the order of January 21, 1980 . 
. In addition the Commission has decided to include within that hearing the 
issues of whether the license for the NFS Erwin plant should be revoked 
and whether the operation should· continue, if at . all, as an' unlicensed 
activity of the Department of Energy or Defense. 

Nature of the Hearing 
Having determined to grant NRDC's request for a hearing we turn to the 

important subject of the nature of the hearing to be held. . 
The NFS Erwin license authorizes the possession and use of weapons 

grade highly enriched uranium for fabrication C?f nuclear fuel for United 
States naval reactors used in the national defense. The unusual nature of 
this licensed activiti has given rise to two special considerations not 
ordinarily presented by a hearing request. First is the need to protect the 
highly sensitive subject matter of the licensed activity. Second is the 
importance of retaining in the Commission direct control of decisions that 
are highly dominated by both regulatory and national defense policy 
considerations. These two special considerations are apparent· when one 
considers that the January 21, 1980 order was based, in large part, on the 
need to accommodate the commission safeguards regulatory program, 
developed for the safeguarding of non-military activities, to the particular 
needs of the U.S. Navy for a reliable supplier of naval reactor fuel. 

- I • , 

2()n March 3, 1980, the Commission received an undated letter postmarked February 20 from 
Gwen McKinney, Community Development Director, Jonesboro, Tennessee, in which she 
requested that the Commission hold a hearing on the NFS Erwin matter. It is unclear whether 
Ms. McKinney is requesting that a formal hearing be held in which she would participate as a 
party or solely that some form of hearing be held by the Commission to ventilate publicly the 
entire NFS ~ matter. In light of the Commission's deciSion on the nature of the hearing it 
will provide Ms. McKinney will be served with a copy of this Memorandum and Order and 
related Notice of Hearing and invited to participate. 
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. The Commission has decided therefore to avail itself of the exception of 
the Administrative Procedure Act (APA), 5 U.S.C. 554(a)(4), and 10 CFR 
2.700al that permits fashioning of procedures other than those for formal 
evidentiary hearings when an adjudication involves the conduct of a 
military function. The Commission believes that the classified processes of 
production of essential nuclear fuel for naval submarines that is uniquely 
performed at NFS Erwin is a military function, and that the contemplated 
hearing therefore qualifies for this exception. The Commission con temp- . 
lates holding a legislative type hearing with the Commission itself presiding 
and rendering the decision. Such an informal procedural framework is 
believed to be best suited to consideration of sensitive military functions 
and the resolution of policy issues only the Commission itself can resolve.4 

An appropriate Notice of Hearing is enclosed as Appendix B to this 
Memorandum and Order. 

Cominissioners Gilinsky and Bradford dissent' from this order. Their 
separate views are attached. 

It is so ORDERED. . 

Dated at Washington; D.C. 
this 26th day of J~ne 1980 .. 

For the Commission 

SAMUEL J. CHILK 
Secretary of the CoIIlIIlission 

, < 

'On June 26, 1980 the Commission promulgated an immediately effective rule amending its 
rules of procedure to include a new section 10 CFR 2.700a. That section excepts proceedings 
involving military and foreign affairs functions from Subpart G requirements for hearings. The 
rule change brings NRC rules into conformity with the APA in this regard. 
"The use of the military function exception here makes it unnecessary for the Commission to 
address specifically the question whether section 189a of the Atomic Energy Act requires 
formal adjudicatory hearings in materials licensing cases as opposed to cases involving 
facilities, such as reactors. However the Commission notes that, as far as it is aware, there is no 
decision which holds that such hearings are required, at least in cases such as this dominated 
by regulatory and national defense policy issues. 

• J 
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APPENDIX A 

. I 

Nuclear Fuel Services, Incorporated (NFS) located at Erwin, Tennessee, is 
authorized to possess and use uranium enriched in the U-235 isotope under 
SNM License No. 124 issued pursuant to 10 CFR Part 70. The licensee is 
also subject to material control and accounting and physical security 
regulations in 10 CFRParts 70 and 73. Amendment MPP-I to its license 
contains specific license conditions for procedures to be followed for the 
safeguarding of special nu~lear material pursuant to the regulations. 

II 

A highly enriched uranium material balance for the period ending August 
14, 1979 resulted in an Inventory Difference (ID) in excess of the amount 
specified in Amendment MPP-I, License Condition 2.10.1 for plant 
shutdown. Following the report of the ID on September 17, 1979, the plant 
was shut down for investigation of the Inventory Difference and for 
reinventory. 

In addition, various investigations were conducted by the NRC, DOE, and 
FBI. The October 4, 1979 reinventory and the remeasurement activities 
conducted during November 1979 did not fully resolve the initial Inventory 
Difference. 

while the investigatibn did n~t identify the cause(s) of the Inventory 
Difference, the investigation has fully taken into account bookkeeping 
errors, uncertainty due to the measurement system, significant biases in the 
assigned value of the SNM on inventory, and overlooked SNM on 
inventory or in holdup as probable explanations. The investigation has not 
eliminated the possibility of an innocent or malevolent undiscovered 
discharge to the environment, diversion, or theft. 

Considering the above information, and the national defense needs for 
naval fuel, the NRC has determined that the NFS highly enriched uranium 
plant may only operate after the licensee has implemented the new and 
revised material control and accounting and physical security requirements 
contained in Attacluhents A and B to this Order.' . The NRC believes that 
the additional requiremen~ will provide for improvement in the present 
accounting system and for upgrading the physical protection and internal 

'Attachments A and B arc available for inspection in the Commission's Public Document 
Room, 1717 H Street, N.W., Washington, D.C. . . 
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control systems, especially against collusive acts, and for further control of 
the areas of concern that remain unresolved as noted above. It should be 
noted that the new limits for reinventory are less restrictive than the present 
limits, but are considered to be representative of the level reasonably 
achievable for the process: ' 

m 

A. Accordingly, notice is hereby given that it is proposed to amend your 
license to include the conditions as contained in the 11 page document 
titled "NFS-Erwin - Docket 70-143 - New and Revised Conditions to 
Amendment MPP-l to License No. SNM-124, Effective January 21, 1980" 
and labeled "Attachment A", and in the 10 page document of the same 
title, but labeled "Attachment B". 

Within 20 days of the date of this Order the licensee and any other 
person whose interest may be affected may request a hearing with 
regard to this proposed amendment. If a hearing is. requested, 'the 
amendment will not be issued until after completion of the hearing or 
other disposition of the proceeding. In the event such a hearing 'is. 
requested, the issues to be considered at such hearing shall be: 
(a)· Whether the circumstances described iIi Section II exist. ' 

. (b) Whether on the basis of those circumstances the amendment 
should be sustained. 
Any request for a hearing with regard to the amendment will not 
operate to stay the effectiveness of Part B of this Order. Any hearing 
requested under Part A of this Order will be consolidated with any 
hearing requested under Part B of this Order. , , 

B. 'The Director of the Division of Safeguards has also determined, 
pursuant to Sections 161b. and i. of the Atomic Energy Act of 1954, as 
amended, and the Commission's Rules and ·Regulations in 10 CFR Parts 2 
and 70, because of the need for improved safeguards as described above 
and the national defense needs for naval fuel, that effective immediately (I) 
the licensee must comply with the conditions as contained in the proposed 
amendments described in (A) above, and (2) the licensee may operate the 
HEU plant 'after conftrmation by NRC that the conditions in (I) are 
implemented: The licensee and any person whose interest may be affected 
may request a hearing with respect to (lrand (2) above within twenty days' 
of the date of this Order. In the event such a hearing is requested, the issues 
to be considered at such hearing shall be: . 

(a) Whether the circumstances described in Section II exist. 
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(b) Whether on the basis of those circumstances this Order should be 
sustained. 
Any request for a hearing with regard to (1) and (2) above will not stay 
the immediate effectiveness of Part B of this Order. Any hearing 
requested under Part B of this Order will be consolidated with any 
hearing requested under Part A of this Order. 

Dated at Silver Spring, Maryland 
this 31st day of January '1980. 

FOR THE NUCLEAR 
REGULATORY COMMISSION 

Robert F. Burnett, Director 
Division of Safeguards 
Office of Nuclear Material Safety 
and Safeguards 
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APPENDIX B 

. NOTICE OF HEARING 

The Commission has granted a hearing in this matter in response to the' 
February 6, 1980 request of Natural Resources -Defense Council (NRDq, 
and has specified that such hearing will be legislative in nature. See In the 
Matter of Nuclear Fuel Services, Inc., Docket No. 70-143, Order, June 26, 
1980. 

Issues 

The issues to be decided in the hearing are: 
(a) Whether the circumstances as described in the January 21, 1980 
Order exist; 
(b) Whether on the basis of those circumstances the amendment to 
NFS's license No. SNM-124 should be sustained; and 
(c) Whether, if it is decided that the amendment should not be 
sustained, the NFS license should be revoked recognizing that the 
consequence of revocation may be operation of the NFS 'Erwin facility 
as an unlicensed activity. 

PreSiding Officer 

The Commission itself will preside over the hearing and render the 
decision. 

Procedures 

The Commission has decided that the matter should be resolved on the 
basis of written presentations addressed to the Commission and an oral 
hearing at which the Commission will question the parties and hear 
argument. There shall be no discovery or cross-examination; however, the 
Commission will entertain written suggestions from the parties for ques­
tions to be posed at the hearing. In preparing their presentations, the parties 
should consider the January 21, 1980 Order and NRDC's February 6, 1980 
Request for a Hearing (unclassified version) as already part of the record. 

Schedule 

The following schedule will govern the hearing: 
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By September 1, 1980 each party should submit to the Commission and 
serve on all other parties written testimony on the above issues, 
including any factual and legal arguments it may wish to make. 
By September IS each party may submit to the Commission and serve 
on all other parties written suggestions for questions tlUtt the Commis­
sion may pose to the parties in oral session. 
Between October 15 and November 1, at a time to be announced by 
subsequent order, the Commission will preside over an oral session at 
which it will question the parties and hear oral argument. The 
subsequent order will detail the procedures, including time allotments, 
for the oral session. . , 
Within 3 weeks from the date of the oral session, each party may 
submit to the Commission and serve on all other parties a fmal 
summary rebuttal and statement of position. 

Parties 

The parties to this hearing shall be the NRDC, the NRC Staff and, if 
they request, NFS, Ms. Gwen McKinney, and the Departments of Defense 
and Energy. . 

Answer 

The parties, as well as NFS; Ms. McKinney and the Departments of 
Defense and Energy, if they wish to be parties, shall me an answer to the 
Notice of Hearing by July 14, 1980. The answers should indicate whether 
the party plans to participate and the person upon whom service should be 
made. 

June 26, 1980 

eominlssioner Gilinsky's Dissent - SECY-A.:.s0-41A and SECv-A-80-
82A 

I do not believe that the provisions of the Administrative Procedures Act 
permit the Commission to amend its adjudicatory regulations in a manner 
which affects the substantive rights of the parties without providing notice 
and an opportunity for comment. 

It is worth recalling what this case is about. The NFS Erwin facility was 
unable to meet the NRC requirements regarding material accounting of 
potential bomb material. There is little question that if this had been a 
commercial facility, its license would have been revoked This was the 
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course of action which the NRC staff recommended Because the 
operations of this facility are dictated ultimately by the needs of the Navy, 
irrespective of whether or not the facility meets NRC requirements, the 
NRC staff suggested that responsibility for its oversight be transferred to 
the Assistant Secretary for Defense Programs, Department of Energy. I 
agreed; the Commission decided on another course. It relaxed the 
applicable material accounting requirements to a level. the facility is 
apparently able to meet, and thus continued nominal oversight of this 
facility. 

The lengths to which the Commission is now prepared to go to prevent 
public examination of this decision confums my belief that my original 
view was correcL Since authority over the operation of the Facility rests, as 
a practical matter, with the Department of Energy, responsibility for 
kccping track of the material should also rest with that Department. 

DISSENT OF COMMISSIONER BRADFORD 

Today's decisions in this matter are dishonorable and disgraceful. They 
leave one wondering just where the Commission would stop in its efforts to 
avoid public scrutiny. In order to rush them out while majority could still 
be had for such clumsy squirming, the Commission has had to trample its 
own rules of procedure.· A major side effect of the Commission's decision 
is to confum the concern expressed by Commissioner Gilinsky when the 
Nuclear Regulatory Commission decided to retain jurisdiction _ over the 
Erwin facility in December 1979. It is now clear that that decision did not 
mean, as I then thought in joining the majority, that serious regulation 
would continue at Erwin. Instead, the Commission was sccking to extend 
whatever credibility it possessed to cover the facility's inability to keep 
adequate track of special nuclear material while avoiding any substantive or 
procedural regulatory action that might inconvenience or embarrass the 
facility operators or the Department of Energy. 

l'Ibe agency's rules provide for an automatic five-day extension of time upon the request of 
any Commissioner before a vote on any item. They also provide that a majority of the 
Commission may change the rules at will. The decision to disregard agency legal advice wu 
agreed to by three Commissioners on June 23. 1m. extension having been requested on June 24, 
the Commission for the fmt time in its history voted to instruct the SecretaJy not to grant it. 
This wu done despite the fact that decisions on other matters of major importance have been 
forthcoming throughout the week and that both June 25 and June 26 were entirely taken up 
with Commission meetings on other matters. 
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i There are three decisions involved here. The basic one is the Commission 
decision'to renege on its earlier offer of a full adjudicatory hearing on the 
Erwin facility to the Natural Resources Defense Council. The hearing 
offered in January 1980 was clearly adjudicatory, with discovery and cross­
examination, for the Commission rules at that time provided for no other 
format in a case like this.2 It is this difficulty in the rules that has led the 
majority to its second decision, namely the promulgation of a rule stating 
that "consistent with due process requirements, the Commission may 
provide alternative procedures in adjudication to the extent that there is 
involved the conduct of military or foreign affairs functions." The third 
decision, made in the face of irreconcilable advice from every respectable 
legal office in the agency,3 was to make this rule immediately effective 

• , ' . I, . t 

lContrary to the Commission claim in the supplementary information section that the 
proposed rule clarifies existing authority, the General Counsel adviSed the Agency, "Current 
NRC rules require formal hearings in all cases of agency adjudication, and the offer' of a 
hearing in this case was no doubt construed-quite reasonably-as an offer of a formal 
hearing." (General Counsel's memorandum of May 16, 1980, page 2.) In fact, there is no 
ambiguity here to clarify. NRC has in past not made use of the military or foreign affairs 
exceptions provided in the AP A in the context of Section 189 even when this argument might 
have been made. The regulations and many years of practice make clear that a party 
requesting a hearing in a license amendment matter is entitled to an on-the-record 
adjudicatory hearing. If the Commission entertained doubt on this point, it would not be 
risking court reversal by promulgating this rule on an immediately effective basis. 

The only past indication of a different sort appears in In 1M Matter of EdJuw 
Internal;ona~ 3NRC 563 (1976). There, the Commission conceded that a hearing of 
right would have to be "adjudicatory or trial-type," "subject -to appropriate 
modifications made in accordance with the [APA's] "foreign policy' exception (at 
570)." The Commission then denied standing and granted a discretionary hearing 
very like the one offered here, pointing out that, if standing had been found, a more 
formal hearing would have been in order. Since the Commission did not put its 
dictum regarding the APA exceptions into practice, it never made clear why it 
would concede that an adjudicatory hearing was required despite the exceptions 
while still feeling that the military or foreign affairs exception was available to 
modify that hearing. 

'SECY-A-80-41 - "NRDC's Request for a Hearing in the Matter ofNFS-Erwin" (March 27, 
1980). 

SECY-A-80-82 - "SECY-A-80-4I, NRDC's Request for a Hearing in the Matter of 
NFS-Erwin - Draft Federal Register Notice Proposing a Rule Change" (June 11, 
1980). 

Memorandum to the Commission from Leonard Bic1cwit, "SECY-A-80-41 Analysis 
of the Requirement for an Adjudicatory Hearing and Discussion of Alternatives" 
(May 16, 1980). Advice to the contrary ,in this paper was explicitly rescinded in 
SECY-A-80-82. - -

, Memorandum to the Commission from Leonard Bic1cwit, Jr., General Counsel. 
"SECY-A-80-82 - Rule Change to Take Advantage of the Military Function 
Exception -Immediate Effectiveness" (June 16, 1980). 

Memorandum to Chairman Ahearne from Howard K. Shapar, Executive Legal 
Director, "Prior Notice Requirement fo! Rule Change" (June 19, 1980). 
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through yet a second reliance on a military functions exception in the 
Administrative Procedure Act. It is dubious enough to have stated that the 
regulation of the Erwin facility involves a clear military function, for neither 
regulation nor the loss of special nuclear material are within the functions 
normally performed by the military and none of the people involved are 
employees of the military. However, the dubiousness of this action pales 
beside the absolutely preposterous claim that the promulgation of a 
Nuclear Regulatory Commission rule regarding military functions itself 
involves the conduct of military affairs.4 Even the Department of Defense, 
which might attempt such a claim regarding its rules, chooses instead to 
'ofTer notice and comment. Throughout the entire span of the Federal 
Government, I venture with some confidence to say that only the three 
would-be cOlonels who are voting for today's action have ever tried such a 
deception as to what might be a military function. , 

, By making this rule change immediately effective, the Commission has 
violated the Administrative Procedure Act.' The Commission states three 
bases for its action: 1) the rule involves a military function; 2) the rule is 
interpretative; and 3) it is a rule of agency procedure. Each reason is far 
from the truth. As already noted, there is no military function in the 
promulgating of a change in the Commission's rules of practice or iIi 
eliminating public comment on the change. In addition, it is clear 'from the 
legislative history of the Administrative Procedure Act that this exception 
was only meant to apply "to the extent" a military function is "clearly and 
directly" or "directly involved."6 It is also clear, as already noted, that this 
is not an interpretative rule, for it creates two new types of hearing 
categories that are not currently provided for in the NRC's regulations. 
Finally, it is clear that this is not a truly procedural rule, for it is no 
mechanistic prescription of the form of agency practice. This Commission 
has previously recognized that the rights of parties to adjudicatory hearings, 

4'fhe difference between putting the proposed change out for comment and enacting it 
immediately is entirely that Commissioner Kennedy's term would expire during the comment 
period, and the present majority has reason to doubt that a new appointee would join their 
charade. No armies will march; no navies will sail; no planes will fly as a result of this rule 
being made immediately effective instead of being put out for comment. Not one iota more or 
less fuel will be fabricated for the Navy. Nothing remotely resembling a military function will 
occur. All that will happen is that a civilian commissioner's civilian term on this all-civilian 
agency will not end before he casts his civilian vote for a change in the agency's civilian rules 
of practice. ' 
'5 U.s.c. 553. 
6Scnate Committee on the Judiciary. Administrative Procedure Act: Legislative History. S. 
Doc. No.~. 79th Cong .• 2d Scss. 199.257 (1947). 
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including the ,rights to cross-examination are substantial.7 Furthermore, 
new procedural rules cannot be applied to pending proceedings if a party 
will be injured or prejudiced thereby.- " 

Lastly, there is the question of whether an adjudicatory hearing is in 
order here. The NRDC petition makes a number of factual allegations 

, regarding the sufficiency of NRC security and accounting procedures at 
. Erwin, a facility shut down last year precisely because it had lost track of 
'significant quantities of special nuclear. material. Judgments about the 
adequacy of the revised NRC procedures are not broad policy decisions. 
They cannot be made without detailed factual findings of precisely the sort 
best aided by discovery and cross-examination.9 . • 

Needless to say, classified information can be protected as necessary in 
any proceeding. to The presiding officer(s) can avoid any dilatory tactics or 
abuses of procedural rights. The faci~ty would continue to operate ~tiring 
the proceeding, so that Navy's fuel supply is not in jeopardy. General 
statements . to the contrary appearing at 3-4 of the Supplementary 
Information section of the rule are deliberately phrased to mislead and are 
of absolutely no" applicability to this proceeding. The only thing being 

. p~otected against here is the potential embarrassment to 'this agency or to 
the Department of Energy that might flow from effective probing of 
particular facts in this case. That the NRC would go to such dishonorable 
lengths for so unworthy a purpose is, as I said at the outset, a disgrace. 

It is so ORDERED. 

Dated at Washington, D.C. 
this 27th day of June 1980. 

For the Commission 

SAMUEL J. CHILK 
Secretary of the Commission 

7Jn Bailly, ALAB-249, 8 AEC 980 (1974) the inability of a party to cross-examine was held 
sufficient grounds to reopen the hearing. Furthermore, this agency has recognized that 
"intervenors may build their cases 'defensivelj' through cross-examination." Tennessee Valley 
Authority (Hartsville Nuclear Plant, Units IA, 2A, IB, and 2B), ALAB-463, 7 NRC 341, 356 
(1978). 
'Pacific MolQJSt!S Company v. FTC, 356 F.2d. 386 (5th Cir. 1966). See also American Farm Lines 
v. Black Ball, 397 U.S. 532 (1970). , 
'Indeed, it is possible that the "hearing" oITered by the Commission (without an affective 
mechanism for adjudicating contested material facts) does not satisfy NRDC's right to a 
hearing as provided for in Section 189 of the Atomic Energy Act. 
IOAtomic Energy Act, Section 181; 10 CFR2.900 et seq. 
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Supplemental Comments of Chalnnan Abeame 

I reluctantly have concluded I must respond to the dissent of Commis­
sioner Bradford in the recent matter of Nuclear Fuel Services. In my two 
years on this Commission, I have believed that an individual opinion is just 
that, the opinion of an individual. However, I have recently concluded that 

,readers of a dissent do not always share that view. Apparently, where the 
dissent expresses or implies a belief as to the intended meaning or effect of 
the majority opinion, the authors of the majority opinion may have to state 
expressly how their action has been misconstrued in order to avoid a 
misimpression respecting, the exact nature of the majority opinion. 
Consequently, as a participant in the majority action, I would like to make 
the following points: 

In January 1980 the Commission reached a decision on the operation of 
NFS Erwin. It was fundamentally a value judgment reached by each 
Commissioner based upon weighing competing considerations.! This 
decision was clearly and explicitly a major policy decision regarding policy 
to be applied by the NRC, particularly to this uniquely military facility. For 
this reason, I did not believe a hearing before an Atomic Safety and 
Licensing Board was appropriate.' . " 

Although it may be so perceived by some, I do not belive the June 
Commission decision is reneging 'on an earlier offer of a full adjudicatory 
hearing. The Administrative Pr~cedure Act, reports of the American Bar 
Association and the Congress, and recently proposed Regulatory Reform 
legislation allow and somet~mes encourage the use of legislative hearings, 
when appropriate. I had always believed such would be appropriate in this 
case. 

As I explained in responding on April 9, 1980 to a proposed order by the 
General Counsel: 

"The Erwin decision was a fundamental change in NRC policy. A Board would 
have little to measure the amendment against since we established new policY. 
Consequently, I believe the Commission ~tselfmust handle this request. 

I would note for the Commission reviewing the appropriate issues in a legislative 
style hearing (which would be more appropriate than a formal adjudicatory 
hearing for reviewing what is essentially a policy question)." 

As I explained further in the attached memorandum to the General 
Counsel dated April 18, 1980, (Attachment B) I believed a legislative style 
hearing was better suited than an adjudicatory hearing for the natUre of the 

·Sn e.g., "'NFS-Erwin" memorandum to Commissioners, dated 1anuary 9, 1980, Cxpressing 
the basis for my decision (attached, with classified portions deleted). (Attachment A) 

, 
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· question we were addressing. In addition, I supported a legislative rather 
than an adjudicatory style hearing for practical reasons. The Commission 
typically has acted in an appellate rather than a trial capacity. A legisla~ve 
style hearing corresponded more' closely to our normal mode of operation. 
Most of us have neither the expertise nor the experience to conduct a full 
scale adjudicatory hearing. 

Fortunately, Congress had provided means by which my objectives 
could be realized. . 

I do not believe the objective was to avoid "substantive or procedural 
regulatory action which' might inconvenience or embarrass the facility 
operators or the Department of Energy"l but rather it was to directly 
. involve the Commission in a decision only it could make. 

Commissioner Hendrie concurs in these views. 

Attachments 

'Bradford dissent, at 808, supra. 
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January 9, 1980 
MEMORANDUM FOR: Commissioner Gilinsky 

Commissioner Kennedy 
Commissioner Hendrie 
Commissioner Bradford 

FROM: John Aheame 

SUBJECf: NFS-ERWIN 

Attachment-l 

We currently have before' us two staff-action papers (SECY-79-
650/650A) which present alternatives for the possible operations of the 
HEU activities at NFS-Erwin. Based on these papers, DOE comments and 
staff discussions, I have concluded the following, which I recommend as the 
Commission position. 

As stated in DOE's December 21, 1979 letter to me, this program 
includes such military forces as the Navy's nuclear submarines and surface 
combatants, which are essential to the national security of the United States 
and must continue to be deployed. 

Both NMSS and outside experts believe that for the type of complex 
liquid process used at NFS-Erwin, one percent of throughput is realistically 
all that can be expected for control on Inventory Difference (lD). Therefore 
during continued operation at NFS-Erwin, we cannot expect the ID to be 
below one percent of the throughput even with the improved material 
accounting outlined by the staff. Nor should a new plant be expected a 
priori to achieve an 10 less than one percent of material throughput. The ID 
control limit for NFS-Erwin should be based on what is realistically 
achievable-one percent of throughput. It is recognized that by using a one 
percent control limit, NFS-Erwin would not meet nonproliferation criteria 
nor would such a figure be acceptable as a real loss for so valuable a 
commodity as HEU. To compensate for this, more reliance must be placed 
on physical security to prevent the theft or diversion of nuclear material. 

Based on the above, I conclude that NFS-Erwin must operate indepen­
dent of improvements in the material accounting system and who oversees 
the operations, the accounting controls cannot achieve an ID limit less than 
one percent of throughput, and more reliance on physical security will be 
necessary to provide protection against the theft or diversion of HEU.-

This leaves the question of who should oversee/regulate the operation at 
NFS-Erwin (the NRC or DOE?). In the past, we have argued the issue of 
whether DOE's defense waste activities should be under NRC licensing 
review. The issue on waste tanks was complicated by DOE's reluctance to 
believe the NRC could extend its review and still provide adequate 
protection of national security information due to the necessity for public 
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participation. We all agreed that there were advantages to NRC's review of 
DOE waste management activities. HO'Yever, some of us (the majority) 
believed that further extension of NRC regulatory authority to include 
defense-related waste must be considered carefully because of the necessity 
to balance national security considerations and enhanced public health and 
safety. Although both the waste and NFS-Erwin issues involve national 
security, there is one important difference. For NFS-Erwin, DOE agrees 
that the NRC can provide adequate protection of national security 
information and in fact, has requested us to. continue licensing the plant. 
This was not the case for the waste issue. Therefore, consistent with our past 
view that there are advantages to NRC reviewing DOE's activities, I 
recommend we continue to license NFS-Erwin. However, as I stated earlier, 
the accounting control should be based on an ID of one percent of 
throughput and physical security should be increased as stated in the Secy 
papers. 

Recognizing that we can realistically expect an ID of about one percent 
of throughput, I do not belive it is necessary to automatically close the plant 
for inventory at the end of each operating period. That is, we should 
implement the improved physical security measures and operate the plant 
with the new ID limit. 

Relative to the long-range supply of naval reactor fuel, I believe 
DOE/DOD should begin planning for a new plant to replace NFS-Erwin. 
NFS-Erwin is old and was not designed with optimal physical security and 
material control and accounting in mind. A new plant design would include 
security features. However, it should be recognized that since a new plant 
will probably still use the complex liquid processing technique, its 
accounting may also be limited to an ID of one percent of throughput. 

In summary, I believe we should (1) allow NFS-Erwin to operate under 
NRC licensing control with an ID limit of one percent of throughput, (2) 
require increases to the physical security as proposed in Secy 79-650, (3) not 
require automatic shutdown at the end of an inventory period and (4) 
request DOE to begin planning for a new plan~ to replace NFS-Erwin . 

• 
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MEMORANDUM FOR: 

FROM: 

April 18, 1980 
General Counsel 

John Aheame 

Attachment-2 

SUBJECT: NRDC REQUEST FOR HEARING 
ON ERWIN (SECY-A-80-41) 

Commissioner Kennedy has requested a discussion of alternative courses 
of action available to the Commission. Please either include in your paper 
or as a separate paper, a discussio'n of the option I proposed. In suggesting a 
"legislative style hearing," I envision something along the following lines: 
The Commission would address the entire matter in one proceeding. The 
fIrst step would be stipulation of as many facts as possible. This would be 
followed by written submissions and written rebuttal if necessary. The 
Commission would ~en issue a decision. As I said before, I believe an 
approach along these lines is more appropriate than a formal adjudicatory 
hearing for reviewing what is essentially a policy question. 

The justification for this approach was well stated in a recent article by 
Mr.Janofsky (President of the ABA): 

"When agencies are making policy, as distinct from determining whether a 
particUlar person has violated pre-existing law, extensive trial type of proceedings 
are-least excusable, procedures designed rapidly to narrow disputed factual issues 
are most useful, and a clear articulation of the agencies' policy choices is far more 
important than the compilation of a massive record." 

"Suggestions for more informality and greater flexibility in the regulatory process 
deserve the support of the organized bar. A great number of the most important 
questions presented to our regulatory agencies have nothing to do with "who shot 
John." Rather, critical problems are frequently the problems of scarcity -
questions resulting from the fact that our public goals conflict with one another. 
For example, the degree to which our environmental ideals must give way to a 
need for energy self-sufficiency is a policy judgment not necessarily best answered 
by a process that preserves an absolute right to cross-examination. Facts are, of 
course important to- regulators, just as they are to Congress. But, often enough. 
dispositive facts are unavailable, even after lengthy trial type of proceedings. The 
decision concerning how much information to gather is itself a policy decision in 
these instances. I think a substantial case has been made that we have too often in 
the past provided. Through our system of administrative law, more process than is 
due." (L. JanofsIcy, "On the Road to Regulatory Reform" 66 ABA Journal 300, 
301-02,<March 1980». 
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Cite'as 11 NRC 817'(1980) 
, : 

UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

COMMISSIONERS 

, CLI·8o-28 

In the MaHer of , Docket No. So-39SA 

SOUTH CAROLINA ELECTRIC 
AND GAS COMpANY and 
SOUTH CAROLINA PUBLIC 
SERVICE AUTHORITY 

(Virgil C. Summer, 

'J 

'" 

Nuclear Station, Unit 1) June 30, 1980 
, j 

In response to a petition requesting the Commission to determine, 
pursuant to Section IOSc(2) of the Atomic, Energy Act, that significant 
changes in the licensees' activities or propos~d activities have ,occurred 
subsequent to the antitrust review conducted previously in connection with 
the construction permit for the facility, the Commission enunciates criteria 
to be applied in making that decision 'but defers actual decision pending 
receipt of comments from th,e Attorney General and the parties to the 
proceeding. 

NRC ANI1TRUST REVIEW: SIGNIFICANT CHANGES 
DETERMINATION 

The Commission's authority to make the "significant c~ges" dete~­
nation required by'Section IOSc(2) of the Atomic Energy Act (42 l!.S.C;:~ 
213S(c)(2» resides in the Director of Nuclear Reactor Regulation (for 
reactors) and the Director of the Office of Nuclear Material Safety and 
Safeguards (for production facilities), as delegates of the Commission. . ,', ',' . ~: 

NRC ANI1TRUST REVIEW: SCOPE OF RESPONSmILITY 

The Commission has the statutory responsibility to avoid the creation or 
maintenance of situations "inconsistent with the antitrust ,laws" in the' 
licensing of nuclear facilities. And conditions which run counter the policies' 
underlying those laws, even where no actual violation of statute is made 
out, warrant remedial license conditions under Section IOSc of the ~~omic 
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Energy Act. Consumers Power Company (Midland Plant, Units 1 and 2), 6 
NRC 892, 908 (1977). 

NRC ANTITRUST REVIEW: SCOPE 

Under the Commission's two-tier licensing process, a thorough antitrust 
review is required during the construction permit stage. A "narrower 
second review" will be undertaken at the operating license stage if - and 
only if - the Commission determines such review is advisable on the 
ground that significant changes in' the licensee's activities or proposed 
activities have occurred subsequent to the previous review by the Attorney 
General and the Commission. 

NRC ANTITRUST REVIEW: OPERATING LICENSE STAGE . . 

The limitation on the scope of antitrust review at the operating license 
stage does not impose any limitation on the nature of the rmding to be 
made at the conclusion of that review, or on the remedies then available. 
The ultimate issue in' the operating license stage review is the same as for 
construction permit review: would the contemplated license create or 
maintain a situation inconsistent with the antitrust laws? 

NRC ANTITRUST REVIEW: SIGNIFICANT CHANGES 
DETERMINATION 

To trigger antitrust review at the operating license stage, the "significant 
changes" specified by Section 105c(2) of the Atomic Energy Act must (I) 
have occurred since the previous antitrust review cif the licensee; (2) be 
reasonably attributable to the licensee; and (3) have antitrust implications. 
that would likely warrant some Commission remedy. 

NRC ANTITRUST REVIEW: SIGNIFICANT CHANGES 
DETERMINATION (TIMELINESS OF REQUESTS) 

NRC regulations do not specify a period during which' requests for a 
significant change determination will be timely. New NRC procedures, 
however, include Federal Register notification of an invitation to interested 
members of the public to comment on antitrust aspects of an operating 
license application. .They also provide that a determination of "no' 
significant changes" will be published in the Federal Register with notice 
that any request for re-evaluation of that decision be made witJ?in 60 days. 
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NRC ANTITRUST REVIEW: ROLE OF NRC STAFF 

"In dealing with antitrust issues, the NRC's role is something more than 
that of a neutral forum for economic disputes between private parties." 
Florida Power and Light Company (St. Lucie Plant, Unit 2), CLI-78-12), 7 
NRC 939, 989 (1978). The staff, therefore, has an obligation to comprehend 
the complete picture of the competitive situation before making the initial 
determination as to whether or not there have been significant changes. 

NRC ANTITRUST REVIEW: SIGNIFICANT CHANGES 
DETERMINATION 

An affmnative significant changes determination cannot be made absent 
an expectation that further antitrust review would have greater than de 
minimis results. Consequently, this criterion requires an examination of (a) 
whether an antitrust review would be likely to conclude that the situation as 
changed has negative antitrust implications, and (b) whether the Commis­
sion has available remedies. 

NRC ANTITRUST REVIEW: APPLICATION OF ANIITRUST 
. LAWS 

Just as it must give full force to the antitrust laws and to the policies 
underlying them in order to assure the maintenance of competition, the 
Commission must equally credit the exemptions and immunities specifically 
established by legislation or carved out by the judicial process. 

NRC ANTITRUST REVIEW: STATE REGULATION 

The mere existence of state regulation of the electric industry is 
insufficient to displace the Commission's antitrust responsibilities. The 
antitrust laws give way only if there is found to be a "plain repugnancy 
between the antitrust and regulatory provisions." United States v. Philadel­
phia National Bank. 374 U.S. 321, 351 (1963). 

NRC ANTITRUST REVIEW: STATE REGULATION 

In evaluating whether a licensee's activities or ·proposed activities are 
exempt from the antitrust laws because of the existence of a state regulatory 
scheme, a pertinent question is whether the licensee has a free choice with 
respect to the activity, in the sense that the state is neutral with regard to the 
course chosen, or whether the chosen course follows so naturally from 
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activities required by the state that to apply an antitrust standard woUld 
work an unfairness on the licensee. 

NRC ANTITRUST REVIEW: STATE REGULATION 

In deciding whether a proposed pro-competitive license modification is 
repugnant to a ~tate regulatory scheme, a pertinent question is whether a ; , 
licensee coUld properly choose to implement a proposed license modifica-. 
tion without conflicting with a state regulatory scheme or whether the 
modification would be so unnatural in the regulatory setting so as to work 
an unfairness on the licensee. ' 

MEMORANDUM AND ORDER 

Pending before us is a petition of Central Electric Power Cooperative,' 
Inc. (Central) for a "significant changes" determination under section 
105c(2) of the Atomic Energy Act of 1954, as amended, 42 U.S.C. 2135c(2).1 
Central urges that we make a fmding that there have been significant . /' 

changes iil the activities and proposed activities of South Carolina Electric 
and Gas (SCEG) and South Carolina Public Service Authority (Santee 
Cooper)2 so as to initiate antitrust review on their application for an 
operating license (OL) for the Virgil C. Summer facility.' SCEG and Santee 
Cooper (the Applicants or Licensees), who fIled that application in April, 
1971, urge us to dismiss the petition or to deny it. The NRC Staff (Stafl), 
also, opposes the petition. . . ' 

In this memorandum we discuss briefly the elements for the section 
105c(2) "significant changes" determination. We then set forth the facts of 
this case and apply those facts to that standard in order to resolve the 
issues. As we'will explain more fully below, we are requesting the assistance 
of the Attorney General for the final step in this process and consequently 
do not today fmally determine whether or not there have been significant 
changes as contemplated by the statute. 

'Unless otherwise stated ~Petition" refers to the "Amended Petition for a Finding of 
Significant Oumge" flied by Central on January 31, 1979. pursuant to the Commission Order 
of January 2, 1979 and any reference to section lOS is a reference to that section of the Atomic 
EnergyAct.. . 
2'Jbe South Carolina Public Service authority derived the name "Santee Cooper'" by which it is 
commonly known from the Santee Cooper hydro facility with which it began operations in 
I~k _ . 
'Central', original petition requested an antitrust hearing as well; however, Central withdrew 
the reouest for hearing and only the request for a significant changes fmding remains for 
Conlmi.aion determination at this time. . 
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I.' STANDARD FOR TIlE "SIGNIFICANT CHANGES" 
. DETERMINATION 

. On only two previous occasions - in South Texas and Comanche Peak 4 

-:- has the Commission been called upon to make a finding that there bave 
been "significant changes.... In both cases there· was by the time of 
Commission involvement substantial agreement that a determination in the 
affumative should be made. The South Texas case presented the issue 
whether or not a second antitrust review might precede an operating license 
application and provided the occasion for us to explicate how the timing of 
the antitrust review process was related to the statutory intent. In Comanche 
Peak we declined an invitation to. delegate our authority to make the 
"significant changes" determination, and in light of the fact there was no 
opposition made the determination ourselves "deciding only that the events 
[which have occurred] were of such a nature as to convince us that the 
Attorney General must be consulted.'" At neither time, therefore, did we 
discuss explicitly by what yardstick a contested significant changes 
determination should be measured. 

Consideration of Central's request requires us to enunciate the standards 
for the significant changes decision. A related event makes it especially 
useful for us to provide additional guidance in this regard Subsequent to 
the filing of Central's petition, which was correctly lodged with the 
Commission, we have delegated to officials of the StafP authority to make 
the significant changes decision for the Commission. At that time we 
approved procedures the Staff will employ in the implementation of our 
delegation. Our comments here will provide our views on the substance of 
the significant changes determination.7 

4HOII.Jton UghJing and Pqwer Company, tt aL (South Texas Project, Units I and 2), 5 NRC 1303 
(1977) and Texa.r Utilities Generating Company, et aL (Comanche Peale Steam Electric Station. 
Units I and 2),7 NRC 950 (1978). . ' 
'Id at 951, citingSOilth TeXlU, 5 NRC 1303 at 1319. 
'To the Director of Nuclear Reactor Regulation (for reactors) or the Director of the Office of 
Nuclear Material Safety and Safeguards (for production facilities), as appropriate. 
1WIiile we use this opportunity to issue guidance on the significant changes determination, we 
do not mean to suggest that the instant case illustrates the typical determination. To the 
contrary, developments in agency law (s« infra n. 38) and procedures (s« infra n. 36) provide 
a.mmu1CC that the factual circumstances of this matter will not be repeated. Furthermore, we 
do not anticipate a repetition of the two tiered decision process involved in today's opinion (s« 
infra at 838). We expect in the future that issuance. We take the tiered course on this oc­
casion' only because we feci that some response on our part to the parties is past due, and 
because we wish to provide an opportunity for comment where earlier opportunity did not exist 
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ROLE OF THE "SIGNIFICANT CHANGES" DETERMINATION 
IN THE STA1VfORY SCHEME 

Because the standards for the "sigflificant changes" determination are 
essential to that determination's fulfilling the statutory intent,. a' brief 
recapitulation of the statutory framework and our role in antitrust area is 
warranted. ' 

In licensing nuclear facilities the Commission has the statutory responsi­
bility to avoid the creation or maintenance of situations "inconsistent with 
the antitrust laws." It is well established that conditions which run "counter 
to the policies underlying those laws, even where no actual violation of 
statute was made out, would warrant remedial license conditions under 
Section lOSe of the Atomic Energy Act."s 

lIn the Matter of Consumers Power Company (Midland Plant, Units I and 2), 6 NRC 892, 908 
(1971) citing S. Rep. No. 91·1247 and H.R. Rep. No. 91.1470, 91st Cong., 2nd Sess., 14-1S 
(1970) Reports of the Joint Committee on Atomic Energy on Amending the Atomic Energy 
Act of 1954 to Provide for Relicensing Antitrust Review of Production and Utilization 
Facilities, inter alia. Our Appeal Board has recently reviewed the antitrust responsibilities of 
this agency. See In the Matter of Toledo Edison Company (Davis Besse Nuclear Power Station, 
Units I, 2 and 3) and the Cleveland Electric Illuminating Company, et aL (Peny Nuclear Power 
Plant, Units I and 2),.ALAB·S60, 10 NRC 26S, 271·273 (1979), (appeal pending in U.S. Court 
of Appeals for the Third Circuit). With regard to remedial license conditions the Davis Besse 
opinion concluded as follows: 

If the hearing record demonstrates with "reasonable probability" that an anticompetitive 
situation within the meaning of section lOSe would result from the grant of an 
application, the Commission may refuse to issue a license or issue one with remedial 
conditions. Findings of actual Sherman or Cayton Act violations, however, are not 
necessary. Under section lOSe, procompetitil1e license conditions are also authorized to 
remedy situations inconsistent with the "policies clearly underlying" the antitrust laws. 
Midland, :supra, ALAB-4S2, 6 NRC at 907-09 and authorities there cited. See also, South 
Texas, supra, CLI·73·13, S NRC at 1316; Waterford l, :supra, CLI·73·2S, 6 AEC at 49 
(emphasis provided). 
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As we carefully reviewed in OUf. South Texas opiniOn,9 section IOSc 
"establishes a particularized regime for the consideration and accommoda­
tion of possible antitrust concerns arising in connection with the licensing 
of nuclear power plants.~'lo Provision for Commission and Depa~ment of 

> Justice antitrust review is tied to the Commission's two-tier licensing 
process - a thorough antitrust review is to occur at the construction permit 
(CP) stage,1I a "narrower second review"12 at the operating license stage, if 
- and only if - in the words of the statute "the Commission determines 
such review is advisable on the ground that significant changes in the 
licensee's activities or proposed activities have occurred subsequent to the 
previous review by the Attorney General and the Commission ... in connec-
tion with the construction permit for the facility.13 . 

We said in ,South Texas, by way of explaining the narrOwer scope of OL 
stage antitrust review, that "a full-blown de novo antitrust review, with the 
Commission's 'significant changes' determination acting only as a triggering 
mechanism, would be inconsistent with the statutory sche~e of immunity 

. from a second review for unchanged proposals."14 We further found that a 
full-blown review 'would be inconsistent with "well established consider­
ations consolidated in the doctrines of res judicata and laches."I' But, as we 
also pointed out: 

'Houston Lighting and Power Company (South Texas Project, Units I and 2), CLI-77-13, 5 
NRC 1303, 1309-1322 (1977). 
IOUat 1309, 
"At the construction permit stage the Commission is obliged by statute promptly to transmit 
to the Attorney General a copy of the license application. Within 180 days the Attorney 
General is required to give the Commission "such advice ... as he determines to be appropriate" 
with regard to the finding the Commission must make on whether or not to conduct an 
antitrust hearing. If the Attorney General advises that there should be a hearing. a hearing 
must be held. The statute provides (section 105c(5» that the Attorney General's advice shall be 
published in the Federal Register. At the time of publication of the Attorney General's advice 
letter, if the Attorney General does not himself advise a hearing, the Commission olTers an 
opportunity for any interested party to request a hearing on antitrust matters and to request 
the right to intervene. It may be seen, therefore, that it is the publication of the advice of the 
Attorney General that serves notice of the right to request tl hearing on antitrust matters. The 
Commission's determination on whether or not to hold a hearing in response to such a request 
is determined by the provisions of the Administrative Procedure Act and the Commission's 
rules on intervention. 
115 NRC at 1312. 
IlThe practical import of this provision is that the Co=ission must determine that there have 
been significant changes before a formal request may be made for the Attorney General's 
advice concerning a possible antitrust proceeding. The publication of Attorney General's 
advice triggers an opportunity for interested parties to request a hearing at the OL stage. 
145 NRC at 1321. 
1S1d. 
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This is not to say that "significant changes" in a licensee's proposal can or should 
necessarily be viewed in isolation from unchanged features of the proposal. The 
antitrust implications of a "significant change" may indeed arise from its 
relationship to unchanged features of the proposal. Obviously, some account will 
have to be taken of the proposal as a whole, but as the proposal or its impacts 
have been altered by changed circumstances.16 

The limitation on the scope of review at the OL stage does not impose 
any limitation on the nature of the fmding to be made at the conclusion of 
that review, nor on the remedies then available. While, as we have just 
discussed, any review at the OL stage would proceed with a more limited 
scope' than would obtain at the CP stage, focusing on changed circum­
stances, the ultimate question is the same for OL as for CP review. That 
question is: would the contemplated license create or maintain a 
situation inconsistent with the antitrust laws? In the event that question is 
answered in the affIrmative, irrespective of the licensing stage, our full 
remedial authority may be invoked to provide such license modifications as 
would best serve the policies of the antitrust laws under the circumstances. 

Since our full arsenal of antitrust remedies is available when an ,OL 
antitrust hearing shows that remedies are ,warranted and since a determina­
tion that there have been "significant changes" is the necessary precedent to 
an OL antitrust hearing at the OL stage, it follows that the requirement of 
such a determination establishes a threshold of some importance. The 
legislative history of the antitrust provisions demonstrates that Congressio­
nal attention was focused on whether and under what circumstances 
antitrust review at the OL stage was desirable. The issue was considered 
both in hearings and in the Committee report." The statutory language 
reveals explicitly and by implication the standards Congress intended be 
employed by us in making the "significant changes" determination'" 

Criteria for the Decision 
The statute contemplates that the change or changes (I) have occurred 

since the previous antitrust review of the licensee(s); (2) are reasonably 
attributable to the licensee(s); and (3) have antitrust implications that 
would likely warrant some Commission remedy. These are explained 
below: 

165 NRC at 1322. 
17See notes 43 and 44 below. 
1'Our recent delegation institutes a procedure by which a record determination vel non will be 
made on the significant changes question in the case of each OL application. Until that 
delegation the statutory intent that there should be an OL stage antitrust review where 
significant changes had occurred was fulfilled in the following manner. Staff determined 
whether or not it in its view significant changes had occurred, and only when a determination 
of significant changes was recommended was the Commission approached. 
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I. Occurrence since the previous, antitrust review. 
The statutory language is explicit that the significant changes, if any, 

need to have occurred "subsequent to the previous review by the Attorney 
General and the Commission under this subsection in connection 'with the 
construction permit for the facility." That language refers to a formal 
review process that contemplates at the least the publication of the advice 
of the Attorney General" as required by section IOSc(I), and extends to 
include a subsequent antitrust hearing conducted by the Commission or its. 
delegees. 

2. Reasonably attributable to the licensee(s) 
The act explicitly provides that the change or changes be those which 

occur in the activities or proposed activities of the licensees. The legislative 
history makes ~lear an intent to avoid 'a situation where the applicant will 
be subjected for a second time to antitrust review because the competitive 
picture had been altered in ways for which the applicant could not 
reasonably be held answerable.l9 

3., Antitrust implications that would be likely to warrant Commission 
remedy 

With ~is element of the determination we make explicit the interplay 
between the requirement that the changes be "significant" and the 
threshold nature of the determination. Were the significant changes 
determination to require more than 'a likelihood that the antitrust 
implications of changes would warrant Commission remedy -' i.e., that 
changes had occurred that required Commission remedial action - it 
would be bearing an unwarranted freight. ,This is true because the 
significant changes determination is provided to trigger an inquiry that 
would have as its ultimate fmding a determination of whether the 
competitive situation arising from the changes required Commission' 
remedial action. Were it to require less, it would ofTer scant protection 
against subjecting the applicant to a second review process, especially given 
the possibility for a hearing that follows even a no-hearing recommendation 
by the Attorney General. 

These matters, whose outline we have sketched in brief, will be further 
discussed as' we evaluate whether the facts of this case warrant an 
affirmative significant changes determination. 

''See citations infra n.40 and 41. 
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n. STATEMENT OF FACfS AND POSmONS 

SCEG, a public utility, filed as sole applicant its application for a CP for 
the Virgil C. Summer Nuclear Station (Unit' I) on June 30, 1971. In 
connection with SCEG's CP application, 'an antitrust review was conducted 
by the United States Department of Justice pursuant to section 10Sc(I) of 
the Atomic Energy Act. The Justice Department sent the advice letter 
(Attorney General's letter) to the NRC on March 31, 1972, and the letter 
was published in the Federal Register on April 12, 197220 pursuant to 
lOSc(S),42 U.S. 213Sc(S). 

The Attorney General's letter examined the applicant (SCEG), discussed 
its. relations with other utilities, among them Santee-Cooper and Central, 
and described the overall competitive situation in the relevant area of South 
Carolina. In that regard, the letter noted: 

In its service area the applicant faces strong competition in buik power sales, 
and, until recently, in retail distribution. The principal competitive alternatives for 
bulk power open to municipals and co-ops in the area are SEPA and Santee­
Cooper.21 

and further, 

In wholesale purchasing, the power output of Santee-Cooper, as supplemented 
by SEPA and made available by the Central-Santee-Cooper transmission .system, 
provides a competitive alternative to SCEG.22 

It also noted the 1969 amendments to South Carolina law restricting 
distribution of electricity by private investor-owned utilities and rural 
electric cooperatives with a resulting limitation of retail competition.23 

The letter described the intertwined power supply relationship between 
Santee Cooper and Central, both regarding the actual power supply itself 
and Central's leasing of generation plants and transmission networks to 
Santee Cooper.24 

In concluding, the Justice Department advised that negotiations were 
proceeding between Santee Cooper and SCEG to enable Santee Cooper's 
participation in a substantial share of the plant's output. It observed that 
"Central is defutitely interested in obtaining the benefits of a share in the 

2037 FR 7265. 
21/d. at 7266, col. 2. 
DId. col. 3. 
'lJ1d. Col. 3. 
lAId. Col. 2. It should be noted that ultimate ownership of generation and transmission 
facilities will reside in Santee Cooper. NRC Staff Response to Amended Petition of Central, 
March 19, 1979, at 24 and citations therein. 
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Summer facility, but because of its I contractual relations With Santee 
Cooper is awaiting the outcome of the negotiations between the latter and 
SCEG.''25' . , 

In light of all of the foregoing and SCEG's commitment to removing 
some restrictions in its wholesale contracts that Justice found to be 
"unnecessarily restrictive,"u' the Justice Department recommended that no 
antitrust hearing need be held on the CP application. No one requested a 
hearing following publication of the advice letter, and none was held. A 
construction permit for Summer Unit I was issued to SCEG on March 21, 
1973. 

On July 9, 1973 ,two enactments of the South Carolina legislature 
relevant to this matter,became effective. One, introduced on February 16, 
1973, authorized Santee Cooper to participate as ajoint owner in the Virgil 
Summer nuclear facility. The other, 'introduced close to the final passage of 
the joint ownership bill, restricted service territories. That legislation also 
contained various provisions relating to sales at wholesale and of loads 
exceeding 750 KWs. 

On May 17, 1974, SCEG fIled an application to amend its CP to add 
Santee Cooper as a co-owner and co-licensee, having executed a' sale of 
approximately 1/3 of Summer Unit 1 to Santee Cooper on October 18, 
1973. Some antitrust information concerning Santee Cooper was fIled along 
with 'the amendment application; however, from the submissionS of the 
parties it appears that complete Appendix L27 information about Santee 
Cooper was not sought or supplied.21 ; " 

On October 17, 1974, a Federal Register notice was published with 
respect to receipt of SCEG's 'amendment application.29 . This notice offered 
an opportunity for members of the public to request a hearing and to fIle 
petitions for leave to intervene.30 No petitions were fIled and on December 
3, 1974, the amendment adding Santee Cooper as a co-licensee was issued. 

On December 10, 1976, SCEG fIled its application for the Summer Unit 
1 operating license and contemporaneously submitted additional antitrust 
information on both itself and Santee Cooper which it expanded in a 
·February 24, 1977 filing. A Federal Register notice concerning receipt of 
the OL application was published on April 18, 1977.31 That notice related 

"'Id. CoL 3. 
241d. at 7267, CoL 1. 
21Appendix L enumerates the information the Attomey General requires for his antitrust 
review. • 
'1JSu Staffs Attachment 2, SCEG's Amendment 21, May 17, 1974, at 14. ' 
2939 FR 37088. 
laNo specific mention was made in the notice orrigbts to an antitrust hearing. 
3142 FR 20203. 
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exclusively to the! health, safety and environmental aspects of the OL 
application. ' ' 

The NRC Staff then undertook its own review in order to determine 
whether or not "significant changes" had occurred. Staff declared that it 
"was in the final stages of assimilating its information and forming a 
recommendation as to whether 'significant changes' had occurred"31 when 
Central filed its original' petition with the Commission on December 6, 
1978. 

Central, in its original and amended petition and other correspondence 
and pleadings,33 contends that SCEG illegally wielded monopoly power to 
condition its sale to Santee Cooper of a share of the Summer facility on 
Santee- ,Cooper's agreement to join in asking for legislation to divide 
territories. As a result, Central argues, Santee Cooper is no longer a strong 
competitor in the ,South Carolina market. Further, according to Central, 
Santee Cooper has instituted an anticompetitive dual rate structure in its 
supply of power. Central complains also of SCEG's unwillingness to make 
power transmission arrangements other than on an ad hoc basis and Santee 
Cooper's refusal to permit Central to share ownership.34 As evidence of 
anticompetitive intent, Central relates a merger offer from Santee Cooper 
which Central asserts would result in the removal of Central as a market 
force.3S _ 

SCEG and Santee Cooper responded by urging that Central's petition be 
dismissed as untimely. In the alternative they urged in essence that the 
changes alleged did not occur in the relevant time period, did not occur at 
all, or are shielded from our antitrust scrutiny by well accepted exemptions 
from the operation of the antitrust laws.: 
" Staff takes the position that Central's petition should be allowed, that the 

changes alleged occurred within the allowable time frame, but that as a 
matter of law certain changes may not be considered. by us and that no 
changes alleged are "significant" within the meaning of the act. . 

llNRC StafTResponse to Amended Petition of Central, March 19, 1979, at 9. 
"Because our regulations do not explicate the nature of a significant changes proceeding nor 
the rules for response and reply, confusion existed among the parties that led to an unusually 
large number of correspondence and pleadings. Although some pleadings were somewhat 
repetitive, we decided to accept them all in the interest of having the full facts and claims 
before us. 
34Centra1's amended petition, at 46. 
"Id. at 46-47. 
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In. RESOLUTION OF ISSUES 

TImeliness 
Before attempting to unravel the complexities of the issues before us, we 

deal with the threshold issue of timeliness. 
Our regulations do not specify a period during which requests for a 

significant change will be timely.36 SCEG invokes the criteria of 10 CFR 
2.714(a)(I); however, those criteria related to a late plea to intervene in a . 
hearing and are not necessarily Oirectly applicable to the threshold 
determination we have before us. 

We have also had our attention directed to the Congressional intent 
embodied in the legislative history that a potential intervenor not be 
permitted to stand by and raise at the OL stage matters that could have 
been brought at the construction stage. However, this objection to Central's 
alleged "untimeliness" is in our view precluded by the requirement that a 
"significant change" must be one that has occurred since the antitrust 
review of the CP stage. We will pursue this matter further below. 

The relevant question in determining timeliness is whether Central's 
request has followed· sufficiently promptly the OL application. Our 
affirmative response rests on two facts. First, the significant· changes 
decision was still pending. By its own admission, Staff had not fmally 
determined the nature of its recomtIlendation regarding the significant 
change determination. Second, it appears to us that there was not earlier an 
unambiguous notice of opportunity for t'lntitrust comment.37 In conse-

36()ur new procedures include notification by publication in the Federal Register of an 
invitation to interested members of the public to comment on antitrust aspects of ail OL 
application. They also provide that in the event there is a determination that there have been 
no "significant changes", that determination will be published in the Federal Register with 
notice that any request for re-evaluation of that decision should be made within 60 days. 
31Federal Register notices invited comment specifically on health and safety issues, and could 
be therefore read to exclude an opportunity for antitrust comment. Also, we think staff 
stretches when it characterizes its May 3, 1977 letter to Central's lawyer William Crisp 
(Attachment 9 to Statrs March 19, 1979 submission) as an invitation to comment. That letter 
has one substantive paragraph which states in its entirety: 

To date, the Applicant's antitrust information [at the operating license stage] 
has been submitted pursuant to Rule 9.3, but the Federal Register notice 
reflecting that submission has not yet been published. The notice, as I 
understand it. does not formally invite comments. However, I would imagine 
that comments would be considered if they were received by our Staff or the 
Commission's Antitrust and Indemnity Group. 

Among the implications a reader might draw from that statement is one that a 
Federal Register notice on antitrust matters could be expected. We have been 
referred to none. . 

829 



quence, fairness dictates that the Central petition be considered timely. 
And, it was useful for Staff to have before it all of Central's comments when 
reaching its conclusions. I t should be recalled that we have said "[i]n 
dealing with antitrust issues, the NRC's role is something more than that of 
a neutral forum for economic disputes between private parties." Florida 
Power and Light Company (St. Lucie Plant, Unit 2), CLI-78-12, 7 NRC 939, 
989 (1978). Paralleling Staff's obligation to present a complete picture of the 
competitive situation to the Licensing Boards that we described in St. Lucie, 
Staff has an obligation to comprehend the complete picture when it advises, 
or now initially determines, whether or not there have been significant 
changes. 

Whether the change or changes have occurred since the previous 
antitrust review of the licensees 

The Attorney General's only advice letter concerning licensing of the 
Summer facility was issued on March 31, 1972. That letter recommended 
that no hearing was necessary on SCEG's application for a construction 
permit, and none was held. 

All of the changes alleged by Central have occurred or were alleged to 
have occurred on dates subsequent to March 31, 1972. Therefore, those 
changes on their face meet the criterion that they have occurred since the 
previous antitrust review of the licensees unless (1) some later antitrust 
review than the Attorney General's took place and should be considered the 
benchmark in this matter, or (2) the alleged changes were anticipated by the 
Attorney General so that their review was in effect already undertaken and 
included in the earlier advice. 

In our order of January 26, 1979 we solicited assistance from the parties 
in determining whether or not some date other than the Attorney General's 

• past advice letter should be the operative date and whether the Attorney 
General's advice anticipated the changes in arriving at a no hearing 
recommendation. -

Both Central and Staff agree that the appropriate date from which to 
analyze significant changes is March 31, 1972, the date of the Attorney 
General's letter. We concur, having found no subsequent antitrust review 
that would authorize a subsequent date nor any indication that the 
Attorney General anticipated the matters of which Central complains. 

SCEG and Santee Cooper would have us look to the date of amending 
the construction permit to include Santee Cooper as a co-licensee. In 
considering antitrust matters relative to licensing the Enrico Fermi facility, 
it was determined in 1978 that the addition of a co-owner as a co-licensee 
was in effect an initial application of the co-owner and as such required 
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formal antitrust consideration.38 That decision was based on the necessity 
for an in-depth review at the CP stage of all applicants, lest any applicant 
escape statutory antitrust review. Implementation of Fermi was prospective 
only. Consequently, Santee Cooper, added as a co-licensee by amendment 
in 1974, avoided the formal antitrust review process. Applicants should not 
be permitted to bootstrap that omission into a shield from antitrust scrutiny 
at the OL stage, as they would do if they prevailed in their claim that the 
operative "previous [antitrust] review" date is the date of the license 
amendment admitting Santee, Cooper. The anomalous nature of the result 
urged by Applicants is obvious when one considers that they are in effect 
arguing that the license amendment date is the operative one because there 
might have been antitrust review even though none took place. Further­
more, the date urged by applicants would not serve the statutory purpose of 
providing for consideration of any changes not previously considered in 
depth by Commission or Department of Justice but not allowing the same 
ground to be ploughed twice. It would leave the years between the Attorney 
General's letter in -1972 and the amendment in 1974 unable to be ploughed 
at all. 

Nonetheless, it would be equally inconsistent with the Congressional 
intent if contemplated changes that had been subject to anticipatory 
antitrust analysis triggered OL stage antitrust review simply because the 
actual time of effecting.the anticipated changes followed the completion of 
their antitrust review. 

We therefore review the response of the parties to the question whether 
the Attorney General's advice letter anticipated the changes now alleged by 
Central. Central complains not of the sale, which was anticipated, but of 
Santee Cooper's changed competitive role, which was not. Staff agrees with 
Central that the letter does not contemplate the alleged anti competitive 
changes, although Staff believes that some consideration should be given to 
the "explicit awareness of the Attorney General ... of South Carolina's 
ongoing legislative plan designed to restrict retail competition among 
private utilities and electric cooperatives enacted in 1969."39 

Both SCEG and Santee Cooper also view the Attorney General's 
consideration of similar prior territorial legislation to be significant, while 
admitting that it was obvious that the Attorney General could not have had 
under consideration the 1973 enactments. Santee Cooper notes that the 
Department of Justice had "actual knowledge" that negotiations between 

"Detroit Ediron, et al. (Enrico Fermi Atomic Power Plant, Unit No.2), 7 NRC 583, 597-89 
(1978), aD'd ALAB475, 7 NRC 752,755-56 n.7 (1978). 
"NRC Staff Response, ai 13-14. 
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SCEG and itself were underway concerning its participation in the Summer 
facility and also that "it was a matter of public record that SCEq and the 
Authority were then negotiating as to service areas as well." Cited for that 
proposition 'are a Santee Cooper press release of February 3, 1972 and an 
article in the Columbia, South Carolina newpaper on February 6, 1972. 
There is no suggestion' that the Justice Department was advised or had 
knowledge of either the release or article at the time of writing the advice 
letter issued on March 31 of that year. 

The point is made that the Department of Justice discussed and accepted 
anticompetitive aspects of the 1969 amendments similar to the 1973 
amendments. Whether the Department of Justice will view the 1973 
enactments, their effects and the resultant relationships among the parties 
substantialy as it viewed the 1969 enactments or in any manner that would 
imply that there had been no significant changes in the' competitive picture 
is a matter that is relevant to a significant changes determination. But any 
purported similarity between the 1969 and 1973 legislation is not relevant to 
the standard that alleged changes must have occurred since the previous 
antitrust review. 

We can fmd no evidence that suggests the Department of Justice 
contemplated the changes alleged by Central at the time it issued the advice 
letter. 

In light of the foregoing we fmd that the changes alleged by Central have 
occurred since the last antitrust ~eview. 

Whether the Change or Changes Are Reasonably Attributable to the 
Applicants 

While there were changes alleged by Central that have no obvious 
relationship to the 1973 enactments of the South Carolina legislature and 
for which at least one of the Applicants could be held clearly to be 
answerable,40, an issue has arisen of whether for IOSc purposes the , 
applicants may be reasonably held responsible for changes resulting from 
the South Carolina legislation. Resolution of this issue is of utmost 
importance because it seems to be generally conceded by all parties that the 

,legislation establising territorial limitations and the activities stemming, 
from that legislation resulted in substantial changes are at the heart of 
Central's complaints. 

40Wbether we ultimately determine that the allegations of dual rates or refusal to share 
transmission ownership or to make ongoing transmission arrangements have any significance, 
there is no suggestion that neither applicant is to be held responsible or answerable for the 
factual situation that exists. 
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There appears to be no dispute of fact among the parties that the 
territorial legislation was in the main41 presented and actively sought by the 
applicants.41 The question is whether this kind of involvement on the part 
of applicants is sufficient to satisfy the legislative intent of lOSc(2) that 
second antitrust review should occur only when the changes are reasonably 
attributable to ~e applicants. We find that it is. 

In enacting Section lOSc(2), Congress steered a careful course between 
the alternatives of antitrust review only .at the CP stage and automatic 
antitrust review at both the CP stage and the OL stage. Given the NRC's 
mission to assure that use of nuclear power would be consistent with the 
procompetitive policies underlying the antitrust laws, it would not have 
been unreasonable to require in all cases a second look at the total 
competitive picture within the relevant markets at the time of granting an 
operating license. On the other hand the disadvantages of such a regime 
were obvious - both in terms of wasted time and resources and in the 
element of unfairly creating uncertainty in the planning of licensees. The 
course chosen eschewed both alternatives and resolved the problem by 
providing for OL antitrust review only when significant changes had 
occurred in "the activities or proposed activities of the licensees." 

The report of the Joint Committee clarifies the intent by stating as 
follows: 

The term "significant changes" refers to the licensee's activities or proposed 
activities; the committee considers that it would be unfair to penalize a licensee 
for significant changes not caused by the licensee or for which the licensee could 
not reasonably be held responsible or answerable!3 

The expectation was that licensees would maintain the situation that existed 
at the time of the grant of the construction permit.44 If they did not, they 
were to be subject to additional scrutiny at the operating license stage, 
providing other conditions were met. The Joint Committee considered that 

41An amendment to the legislation as originally submitted was apparently requested by 
Central, although this fact did not come to light in Central's petition. 
42'fhere is dispute whether Santee Cooper freely joined SCEG in seeking the legislation or 
whether SCEG used its monopoly position to require Santee Cooper to jOin in the request for 
territorial1imitations in return for an ownership share in the Summer facility. Our decision 
here does not depend on a resolution of that matter. It is a fact that the South Carolina 
legislature considered and passed the legislation and the parties are entitled, as we shall 
develop more fully below, to conform their behavior to it Proof establishing that one of the 
parties committed an antitrust violation in preparing to petition for the legislation would not 
serve to repeal that legislation. 
433 U.S. Code, Congressional and Administrative News, 91st Cong., 2d Sess., 4981, 5010 
(1970). . 
"See the colloquy between AEC General Counsel Joseph F. Hennessey, Chairman Holifield 
and Representative Hosmer, Hearings before the Joint Committee on Atomic Energy or 
Prelicensing Antitrust Review and Nuclear Power Plants, 1st Sess .. 1969, at 72-73. 
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fairness dictated where there had been changes, otherwise significant, they 
should not trigger antitrust review when the changes occurred independent 
of-the action ofthe license applicant. 

The language of the report, "changes ... for which the licensee could not 
reasonably be held responsible or answerable", provides the latitude for a 
common sense determination of when it is or is not fair to subject particular 
licensees to a second review. We judge that here Applicants' involvement in 
securing the changes was sufficient to make it fair to consider how those 
changes affect the competitive situation. We thus find this criterion is met. 
This can not be an instance where the licensees are caught off guard. by 
figuring in an anticompetitive situation, if one is found to exist, which has 
been thrust upon them unknowingly. Santee Cooper and SCEG actively 
and successfully sought to change the situation that existed at the time of 
the earlier antitru..t review. 

We note in passing that the Noerr.Pennington 4S doctrine does not govern 
our limited causation-type. determination here. The Noerr·Pennington 
doctrine stands for .the principle that the antitrust laws' prohibitions of 
combination in restraint of trade do not intend to catch in their net 
combinations that seek government action even though the action sought 
be anticompetitive in intent or effect. Noerr-Pennington does not address 
problems of causation; in finding that the changes from the state legislation 
may reasonably be attributed to applicants we find no antitrust violation. 

Our determination that the changes resulting in this instance from state 
legislation are reasonably attributable to the licensee should not be read as 
comment on the cause, purpose or independence of the South ~rolina 
legislature in enacting that legislation. Our result is limited to a view that 
the applicants' independence of the changes legislated by the state was 
insufficient to excuse them from additional antitrust review on the grounds' 
that the "reasonably attributable" criterion had not been met. 

4'The Hoerr-Pennington doctrine results from a line of cases. of which the principal case is 
Eastern Railroad Presidents Conference v. Hoe" Motor Freight. Inc., 365 U.S. 127. 5 LEd.2d 
464 (1961). holding combinations to urge legislation that will have the effect of restraining 
trade are not combinations in restraint of trade under the Sherman Act. And accord. United 
Mine Workers of America v. Pennington, 381 U.s. 657. 14 LEd. 626 (1965). holding in this 
regard, a concerted effort to influence public officials is shielded by the Sherman Act 
regardless of antitruSt intent or purpose. 
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Whether the changes have antitrust Implications that would be likely to 
warrant Commission remedy 

This criterion focuses on the meaning of the word "significant"; it fl~shes 
out the statutory provision that only the Commission's determination that 
"significant changes have occurred" shall initiate antitrust review at the OL 
stage. As we explained above46 our understanding of the meaning of 
"significant" in the lOSc(2) context comprehends the threshold nature of 
the determination and the nature of the inquiry that such a determination 
initiates. In brief, it is our view that this criterion requires us to take a 
sufficiently hard look at the same matters that would be addressed after an 
affirmative significant changes .decision in order 'to make a preliminary 
judgment whether there is a genuine likelihood that the outcome of 
antitrust review, were it to occur, would be a greater than incons'equential 
alteration or adjustment in furtherance of the policies underlying ·the 
antitrust laws. Otherwise stated, we believe it was intended that we not 
undertake the process without an expectation that it would have greater 
than de minimis results. 

Like other threshold tests that require a prediction of outcome, this 
criterion requires us to take an early look at both the facts and the law. We 
address two distinct questions (a) whether an antitrust review would be 
likely to conclude that the situation as changed has negative antitrust 
implications, and (b) whether the Commission has available remedies. 

To review the background: 
Central alleges significant changes in the activities and projected 

activities of the Applicants under the Summer license.47 Central discusses 
the authorization by state law of Santee Cooper's purchase of a share of 
Summer and addition as a co-licensee as a major change since the last 
antitrust review. Yet, it is clear to us that this change is not in itself the 
subject of Central's concern. Central, as well as the Department of Justice, 
was aware of negotiations toward that end, and such a result appeared to be 
satisfactory to Central when Central perceived itself as strongly aligned 
with Santee Cooper and saw Santee Cooper as a strong competitive force in 
the market. The gist of Central's complaint is Santee Cooper's subsequent 
realignment with SCEG and termination of its role as a strong competitor 
vis-a-vis SCEG in the market. Central objects to territorial limitations on 
the operations of each of the Applicants that were enacted by the State, and 
attests to an attempt by Santee Cooper to remove Central by merger or 
absorption from its role as an active participant in the power marketplace. 

¥.s~~ supra at 825 . 
~In footnote 42, supra, we have disposed for the purpose of this determinaton of Central's 
allegation of a Sherman Act section 2 violation by SCEG in allegedly using its monopoly 
position to coerce Santee Cooper into joining its effort to secure territorial limitations. 
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, ,Also, as we have noted earlier, Central complains of an inability to make 
satisfactory arrangements for power transmissions and of an application by 
Santee Cooper of. dual rates for bulk power supply to Central. These 
complaints are made independently of the realignment complaint, but are 
consistent with and support that complaint. 

Central has made several assertions regarding power exchange services. 
The gist of the matter is that Central, following its perception of a 
realignment of competitive interest, proceeded to seek bulk power supply 
alternatives; however, as Central points out, the key to participation in the 
bulk power market is access to power exchange services and facilities. 
Central alleges that it therefore sought ownership interest in transmission 
from Santee Cooper and power exchange agreements from SCEG.lt alleges 
that Santee Cooper has refused to permit it to. share ownership and that 
SCEG has agreed only to wheel discrete amounts of power between discrete 
points on a case-to-case basis. While there is disagreement about the 
implications, the parties do not dispute either Santee Cooper's refusal to 
share ownership or SCEG's unwillingness to contract other than on a case­
to-case basis. 

Regarding Central's allegation that "dual rates" have been imposed by 
Santee Cooper, it appears to cite only one instance to support this 

, allegation - the so-called Pee Dee contract contained in an amend­
ment to Central's and Santee Cooper's for power to be supplied by 
Santee Cooper. While the contract provision is not in itself in dispute, 
the interpretation to be put upon it is. Other facts that bear on the issue 
are that Santee Cooper operates pursuant to a State mandate to proVide 
power at "cost of service;" and Central's requirements contract enables 
it currently to receive power at a fixed price even though that price may 
be less than cost. ' 

"State action doctrine" , 
',' I 

, The facts reveal that state action since the last Attorney General's letter 
is a significant ingredient of the mix that makes up the competitive situation 
in South Carolina as it currently exists. And we have, found that a 
determination on both the issues we address in this section - negative 
antitrust implications and available remedies - involves an understanding 
of the nature and extent of the role of the "state action doctrine"" in the 
Commission's performance of its antitrust functions. Therefore, we tum our 
attention to this subject. ' 

4IThe "state action doctrine" is otherwise known as the Parker v. Brown doctrine, Parker v. 
Brown, 317 U.s: 341 (1943), which held immune from Shennan Act prohibitions California's 
regulatory scheme to control the supply of raisins in order to enhance prices. The process of 
carving out the limitations of that immunity is a continuing one. In Cali/omia Retail liquor 

(FOOTNOTE CONTIN~D ON NEXT PAGE) 
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There can be no' doubt that the Commission takes the antitrust laws as it 
finds them. ''The Commission must 'apply principles developed by the 
Antitrust Division, the Federal Trade Commission, and the Federal CoUrts, 
to [the nuclear] industry.' Houston Lighting and Power Company (South 
Texas Project, Units 1 and 2), supra, CLI-77-13, 5 NRC at 1316." Davis 
Besse, supra, 10 NRC at 272. Just as it gives full force to the antitrust laws 
and fo the policies underlying those laws in order to assure the maintenance 
of competition, it must equally credit the exemptions and immUnities 
specifically established by legislation or carved out by the judicial process. 
Where there is an overall plan of state regulation the state plan is exempt as 
are the activities of those conforming to that plan. Parker v. Brown, supra. 
Conversely the antitrust laws are not displaced where there is no overall 
plan of economic regulation,49 where the state has no discernible legitimate 
interest.so or where the actions taken are Unsupervised actions.51 When 
there is immunity for state action and activities of private parties pursuant 
to state requirement, the antitrust 'laws are displaced only insofar as 
necessary to make the state scheme work. lAfayette v. Louisiana Power and 
Light, 435 U.S. 389 (1978). Conduct that occurs beyond the requirements of 
a regulatory arrangement established by the state continues to be subject to 
the antitrust laws. St. Paul Fire and Marine Ins. Company v. Barry, 438 U.S. 
531. 

Thus it is clear that the mere existence of state regulation of the electric 
utility industry, by itself, is not sufficient to displace NRC's statutory 
antitrust responsibilities. The antitrust laws give way only if there is found 
to be a "plain repugnancy between the antitrust and regulatory provisions." 
United States v. Philadelphia National Bank, 374 U.S. 321, 351 (1963). Were 
no antitrust considerations able by law to survive, the establishment of a 
state regulatory scheme, oUr construction permit stage review would in 
many states be futile and meaningless. But on the contrary, by statute, we 
review each CP application to ensure that insofar as possible activities 
under the license will be consistent with antitrust laws and the policies 
underlying them. What this means is that the Commission with the aid of 
the Department of Justice must choose the course of accommodation. 

4'(FOOTNOTE CONTINUED FROM PREVIOUS PAGE) 
Dealer's Association v. Midca/ Alwnlmmi, Inc., U.s., 48 U.s.LW. 4238 (March 3,'1980) the 
Court built upon the Parker analysis to deny state action immunity to a California program of 
resale price maintenance and price posting statutes for the wine business. In that cue a state 
regulatory scheme failed to meet the second of two essential requirements. While (1) it wu 
clearly and atrmnatively articulated, the policy was not (2) actively supervised by the state 
itself. ' 
49See, e.g.. St. Paul Firetutd Marlne/m. Co"V'O"yv. Barry, 438 u.s. 531 (1979). 
~Cantorv. Detroit Edison CO"V'O"Y, 428 U.S. 579 (1976). 
"Goldfarb v. Virginia State Bar, 421 U.s. 773 (1975); Schwegmann Brothen v. Camrt 
Corporation, 341 U.s. 284 (1951). " 
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Respect must be shown for a state's regulatory plan where it exists; 
however, procompetitive policies must be furthered when they are not in 
conflict with the state plan. , 

Although determinations of the extent to which the antitrust laws may be 
accommodated by state regulation must be made with sensitivity on a case­
to-case basis, certain questions will serve as a litmus paper test in many 
situations. In evaluating whether activities or proposed activities conflict 
with the antitrust laws, the following tests are relevant. Has the licensee a 
free choice with respect to the activity in question, in the sense that the state 
is neutral with regard to the course chosen? Does the chosen course follow 
so naturally from activities required by the state that to apply an antitrust 
standard would work an unfairness on the licensee? In deciding whether a 
proposed procompetitive license modification is repugnant to the state 
scheme, variations of the prec~ding question should be asked: Could the 
licensee properly choose this course of action without conflicting with the 
state regulatory scheme? Would the modification if required be so 
unnatural in the regulatory setting as to work an unfairness on the licensee? 

With this view of the law and the test for applying it, we return to the. 
issues before us. 

a. Whether an antitrust review would be likely to conclude that the 
situation as changed has negative antitrust implications 

Having determined that changes occurred within the relevant time and 
were sufficiently casually linked to Applicants to satisfy the causation 
criteria, we must make a threshold analysis of the competitive situation. In 
order to predict the outcome of review, we look to the same factors that 
would be analyzed during a full scale review after a significant changes 
determination had been affirmatively made. . 

in this posture, we seek the comment of the Department of Justice 
whether its threshold analysis of this matter leads it to believe that it would 
recommend a hearing were it to conduct a statutory OL Summer license 
review. We note that the legislative history reflects the Congressional intent 
that we consult with the Department of JusticeS1 in reaching our significant 
changes determination. We· think Justice's proper role in the threshold 
process parallels what its role will be in the review process when a review is 
held. In the review process the analysis and recommendation of the 
Attorney General are critical to the decision of whether to hold a hearing 
and weigh heavily in the Commission's determination of what license 
conditions may be warranted. We ask the Attorney General, on the basis of 
our memorandum and order and the record in this matter that we forward 

5lReport of Joint Committee, supra, at 29. 
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herewith, to provide us with his tentative views on whether a hearing would 
be required. We request this advice by 60 days from the date of this order. 

In turning to Justice for its assistance, the Commission expresses the 
following views on the merits. It is beyond cavil that South Carolina has 
adopted a regulatory scheme in the power supply market, and that Parker v. 
Brown doctrine is properly invoked.'3 On the other hand, Applicants seem 
to possess considerable freedom of choice under the state regulation. They 
may choose whether to allow Central to participate in the facility itself and 
such a choice appears to have a neutral effect on the state plan. Similarly, 
Applicants seem to have considerable freedoni in arriving at terms for_ 
transmission services.54 Using our test, we find then that were activities in 
these areas to have anticompetitive implications, they could be properly 
considered by us and would require a determination as to whether the 
Commission has available remedies that" it could require as license 
modifications were careful analysis to reveal that procompetitive policies 
would be aided thereby. ' 

b. Are there available remedies? 
As we have indicated earlier in this memorandum, we believe that the 

Congress did not intend for us to go forward with OL stage antitrust review 
without the likelihood that it would result in greater than de minimis license 
modifications. Consequently an inquiry must be directed toward resolving 
the question whether activities with anticompetitive implications that are 
revealed are susceptible to our remedy. In the case of any significant 
changes determination such an inquiry is required; however, in most cases 
it is to be presumed that the Commission will be able to tailor some relief. 
See, e.g., Davis Besse, supra. Where there is a state regulatory plan, Parker 
considerations require us to inquire whether the relief we would provide 
would be repugnant to the state plan or would be so unnatural under the 
plan as to work some other unfairness. If it would, it must be considered to 
be unavailable. 

For the present, suffice it to say that the parties' representations that 
there have been negotiations for arrangements regarding participation in 
the facility and power transmission f~cilities are strong indications that 

5JAn issue was raised by Central whether the state's "authorization" of Santee Cooper's 
purchase of an interest was sufficient to invoke Parker v. Brown immunity in light of 
authorities holding that state command is essential. Where, as here, a public utility responsive 
only to direct legislative enactment is authorized to take action by the State legislature, that 
authorization is tantamount to command. a. Princeton Community Phone Book v. Bate, 582 
Fold 706 (3d eir. 1978). However, since no claim appears to be made that the purchase of a 
share is in itself an anticompetitive act, this determination is not essential to our conclusions . 

. 54Bascd on the information before us we tentatively conclude that Central's dual rate claim is 
not meritorious, and that State requirements appear to prcclude Santee Cooper's setting rates 
higher than their actual cost of service, so that no anticompetitive activity may be found here. 
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there is ,sufficient flexibility in the overall plan to accommodate at least 
some significant remedial modifications that the Commission might 
consider implementing were they determined to be warranted. 

State of the Record 
, In referring these matters, by way of consultation, to the Department of 

Justice, we are aware that the record is stale. Most particularly because of 
Staff's and the Applicant's repeated reliance on assertions that good faith 
negotiation was proceeding and that offers were anticipated, we invite the 
parties to provide information with regard to any new developments to us 
and to the Department of Justice. 

Furthermore, because we have established the criteria for a significant 
changes decision in our analysis of the instant matter, we request that the 
parties and the Attorney General provide us with any comment they might 
have on those c~teria and how we'have applied them in this memorandum. 
Comments should be filed within 30 days from the date of this order. We 
will consider such comments as well as the Department of Justice predictive 
comments on the merits before reaching a final decision. . 

'Commissioner' Gilinsky abstained from this memorandum and order. 
It is so ORDERED. . ' 

Dated at Washington, D.C. 
this 30th day of June 1980. 

For the Commission 

SAMUEL J. CHILK 
Secretary of the Commission 
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In the MaHer of Docket No. 45-02808·04 

ATLANTIC RESEARCH 
CORPORATION 

Alexandria, Virginia June 2, 1980 

Upon Commission remand (CLI-80-7) of ALAB-S42 for further consid­
eration solely on the issue of mitigation of civil penalties imposed by the 
Director of the Office of Inspection and Enforcement (I&E) against the 
licensee in the amount of $8,600, the Appeal Board reduces the penalties to 
$2,000. . 

ATOMIC ENERGY ACT: CIVIL PENALTIES 
• 

Management culpability in connection with a serious viola ton of NRC 
regulations or license conditions by an employee of a licensee is not a 
prerequisite to the imposition of civil penalties against, the licensee. It is 
enough that a violation has been established, that civil penalties may 
positively affect the conduct of the licensee or other similarly' situated 
persons in accord with the policies in the Atomic Energy Act, and that civil 
penalties are not grossly disproportionate to the gravity of the offense. CLI· 
80-7, 11 NRC at 413. 

.... 
ATOMIC ENERGY ACT: CIVIL PENALTIES 

. , , 

Management culpability in connection with a serious violation of NRC 
regulations or license conditions by an employee of a licensee is not a 
prerequisite to the imposition of civil penalties against the licensee. The lack 
of such culpability may, however, be, taken into consideration as a 
mitigating factor. 
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ATOMIC ENERGY ACT: CIVIL PENALTIES 

Under Commission regulations an adjudicatory hearing in a civil penalty 
proceeding is essentially a trial de novo. Subject only to observance of the 
principle that the penalty assessed by the I&E Director constitutes the 
upper bound of the penalty which may be imposed after that hearing, the 
Administrative Law Judge (and the Appea] Board and the Commission on 
review) may substitute their own judgment for that of the Director. 10 CFR 
2.205(d), (e), and (t). 

ATOMIC ENERGY ACT: CIVIL PENALTIES 

Although not binding upon adjudicators, the schedule of civil penalties 
set out in the Inspection and Enforcement Manual is entitled to be given 
some attention and weight by them. 

APPEARANCES 

Dr. Coleman Raphael, Alexandria, Virginia, for the appellant, 
Atlantic Researc~ Corporation. 

, , 
Mr. James Uebennan (with whom Mr. James P. Murray was on the 
briet) for the Nuclear Regulatory Commission staff. 

DECISION • 
This civil penalty proceeding involving the Atlantic Research Corpora­

tion (licensee) is before us for a second time. In May 1979, we concluded 
that the licensee was free of management culpability: on that basis, we 
overturned the decisions of the Administrative Law Judge l which had 

It upheld the imposition by the Director of the Office of Inspection and 
Enforcement (I&E) of civil penalties against the licensee in the total 
amount of $8,600. ALAB-542, 9 NRC 611. Earlier this year, on the NRC 
stafrs appeal, the Commission held, contrary to our own conclusion, that 
the licensee was liable for civil penalties in the agreed-upon circumstances 
of the case. CLI-80-?, 11 NRC 413 (1980). It accordingly vacated ALAB-
542 and remanded the proceeding to us "for further consideration solely on 
the issue of mitigation" of the ~ount of the penalty. Id. at 430. 

IAU·77·2, 6 NRC 702 (1977): AU·78-2, 7 NRC 701 (1978). 
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At our invitation, both the licensee and the staff filed supplemental 
memoranda on that issue. The licensee urged that, "in the interest of 
justice," the civil penalty be mitigated "in its entirety."2 The staff, on the 
other hand, asserted that the $8,600 assessment reflected the "reasonable 
application of established [enforcement] policies" and, as such, should not 
be disturbed.3 These markedly different theses were thereafter explored in 
greater detail at an oral argument. 

We have fully considered the views of the respective parties against the 
background of the Commission's decision in CLI-80-7 and our understand­
ing of the principles which come into play in determining whether an 
assessed civil penalty should be mitigated. We find that there is warrant for 
partial - but not total - mitigation in this instance. More particularly, for 
the reasons hereinafter stated, we are reducing the total amount of the 
assessment against the licensee to $2,000. . 

, -
I 

The civil penalties were assessed by the I&E Director by reason of the 
undisputed conduct of a radiographer engaged in activities covered by the 
byproduct material license held by Atlantic Research, his employer. As. 
outlined in the Commission's decision, CLI-SO-7, supra, 11 NRC at 415-4164 

An employee-radiographer of the Atlantic Research Corporation, the corporate 
licensee, was assigned to perform certain radiographic operations for the Licensee 
at the Licensee's cobalt-60 radiographic facility during the early hours of Sunday, 
December 12, 1976. The radiographer entered the radiographic facility, without 
wearing a fllm badge, pocket chamber, or pocket dosimeter, tested the alarm 
system, set up the first shot, and then opened the interlocked door because the 
room was uncomfortably warm. The radiographer was accompanied by another 
employee, a technician working on the project, who was not a radiographer and 
who had not been issued a film badge, a pocket chamber, or pocket dosimeter. 
Because the interlocked door had been propped open, the alarm system hom 
sounded as designed; the radiographer turned off the alarm system at the control 
panel because the sound of the hom annoyed him. 

The radiographic exposures continued with the alarm system turned off. At the 
end of the flfth shot, the radiographer inadvertently failed to crank the source into 
the shielded position. Both individuals then reentered the radiographic cell, 
replaced the exposed fllm with a new cassette, set up another shot, and returned to 
the control room for the sixth and fmal shot. ,The total time in the cell with the 
unshielded source was about 60 seconds. A survey meter was apparently taken 

2Licensee Brieffor Mitigation, dated April 10, 1980, at 4. 
'Staff Views on Mitigation, dated May 2, 1980, at 8. 
4As the Commission noted, the summary was drawn from the statrs brief before it. The events 
are also described in some detail in the fll'St decison of the Adminstrative Law Judge. See AU-
77-2, supra, 6 NRC at 703-05. 
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into the cell between radiographic exposures but the radiographer could not recall 
observing the meter reading. 

At the beginning of the sixth shot, the radiographer realized from the source crank 
position that the Co-6O source had been unshielded during the last entry. He also 
realized that he and the project technician were not wearing mm badges or an,Y 
other type of ~rsonnel monitoring device. The radio~apher then notified his 
supervisor, fUllShed the last exposure, secured the facility and returned to the 
radiation safety office. The radiographer did not record his name and the date of' 
the radiographic operation tests he conducted in the utilization log. He also did 
not record the fmal radiation survey when the source was secured after the last 
radiographic exposure. Due to the lack of dosimet?' during the incident, doses 
were estimated using T.L.D. (thermoluminescent doslDleter) measurements. These' 
measurements showed the radiographer received 1,250 ± 15% rem dose to the left. 
thumb and 9.2 ± 15% rem dose to the whole body Oens of eyes). The project 
technician received a dose to the whole body Oens of eres) of 4.4 ± 15% rem. The 
extremity dose to the radiographer was later substantiated with the development 
of erythema to the left thumb and frrst two fmgers, and dry desquamation of the 
tip of the left thumb.' 

eLI-8007 further contains (11 NRC at 416 fn. 4) this summary of seven 
items of non-compliance which the I&E Director discerned from this 
episode, and the penalty which he determined appropriate in the instance of 
each of those items:6 

(1) Very high exPosure of radiation (a radiographer received approximately 1250 
rerns to portions of one hand and approximately 9.2 rerns to the whole body; 
another non-radiographer employee received a whole body dose of approximately' 
4.4 rerns), a violation, in noncompliance with 10 CFR 20.101(a) ($2,000 civil 
penalty); (2) radiographer's failure to make surveys to determine that the source 
was returned to its shielded position prior to entering the radiographic cell, a 
violation, in noncompliance with 10 CFR 34.43(b) ($2,000 civil penalty); (3) 
radiographer's intentional defeat of the automatic alarm system, a violatiOn, in 
noncompliance with license condition 16, procedures 6a, item 3 ($2,000 civl 
penalty); (4) radiographer's failure to wear and (5) to require the non-radiogra­
pher to wear either a film badge or a pocket dosimeter (or pocket chamber), both 
infractions, in noncompliance with 10 CFR 34.33(a) and license condition 16, 
procedure 6(d) respectively ($1,000 each civil penalty); (6) radiographer's failure ' 

• to maintain the "utilization logs;" and (7) radiographer's failure to make a record 
of the required surveys, both deficiencies, in noncompliance with 10 CFR 34.27, 
10 CFR 34.43(d) and license condition 16, operating procedure 9.I.2(c) respective-
ly ($300 each civil penalty). ' 

In ALAB-S42, we had found no occasion to focus upon either the precise 
nature of the radiographer'S derelictions or the details of the I&E Director's 
penalty computation. Although recognizing that the "transgressions were 

"To put the starrs medical terminology into layman's terms, several of the radiographer's 
fmgers turned red and there was peeling of the skin on,the tip ofhis thumb. ' 
'See abo, AU-n-2, supra, 6 NRC at 705-06. With respect to an eighth item, no penalty was 
assessed. 
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major ones ... in the form of excessive radiation exposure (principally to the 
errant employee himself),"7 we held that nonetheless the imposition of any 
civil penalty against the licensee was foreclosed as a matter of law. This 
conclusion rested upon "the absence of any assertion by I&E (let alone an 
adjudicatory finding) either (I) that management malfeasance, misfeasance, 
or nonfeasance contributed in any way to the license violations; or (2) that 
the licensee failed to take prompt and corrective action to obviate a 
repetition of the occurrence." 9 NRC at 613-14. 

The Commission, however, saw the matter otherwise. Its decision plainly 
teaches that management culpability in connection with a serious violation 
of NRC regulations or license Conditions by an employee is not to be taken 
as an absolute prerequisite to the imposition of civil penalties against the 
licensee-employer. As the Commission put it, it is enough that "a violation 
has been established, that civil penalties may positively affect the conduct 
of the licensee or other similarly situated persons in accord with the policies 
in the Atomic Energy Act, and that civil penalties are not grossly 
disproportionate to the gravity of the offense .... " CLI-80-7, 11 NRC at 417. 

As we read our present mandate, however, there is nevertheless room for 
taking into account the management culpability factor in determining 
whether, and if so to what extent, the assessed civil penalties should be 
mitigated. At least two considerations support that conclusion. 

First, had the,QQmmission thought that the appropriate amount of the 
penalty is to bcr,Q,euirmined by reference solely to the gravity of the 
radiographer's misconduct, it seems scarcely likely that there would have 
been a remand for the purpose of considering whether to "mitigate," i.e., to 
reduce, I the $8,600 assessment. This follows not only from the lack of any 
dispute about the seriousness of the radiographer'S offenses, but also from 
the last paragraph in CLI-80-7. The Commission there announced that it 

'9 NRC at 619. 
lIn contemplation of law, the term "mitigation" has the settled meaning of the ia]11eviation, 
reduction, abatement or diminution of a penalty or punishment .... " Black's Law Dictionarj 
(Fifth Ed. 1979), at 904. See also, to the same effect, Webster's ThJrd New InJemationo,/. 
Dictionary, at 1447. Absent contrary indication, the Commission must be understood to ha"'= . 
so employed the term in CLI·80-7. Beyond that, NRC staff counsel explicitly ackmr\vledged; : 
the oral argument on remand (App. Tr. 47-48) that an increase in the amount of the ~' 
civil penalties is legally foreclosed by 10 CFR 2.205, taken in conjunction with the I&E· 
Director's March 28, 1977 Order Imposing Civil Monetary Penalties and the Commission', : 
April 8, 19TI notice of hearing on that order. In view of the agreement of the.parties on that", 
matter, and the Commission's own apparent recognition that the assessed penalties cann~w be' 
reduced but not increased, we see no need to belabor the point here. It suffices to note that 
Section 2.205(1) in terms provides that, if a hearing is held at the licensee's request, "an order 
will be issued after the hearing by the presiding officer or the Commission dismissing the 
proceeding or imposing. mitigating. or remitting the civil penalty." In context, it seems quite 
clear that the Section has in mind the civil penalty of the amount imposed by the office 
director. 
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was calling upon us to "consider whether the circumstances of this case 
would justify mitigation of the amount of the penalty ... although the $8,600 
civil penalty was not the largest that might have been levied and could be 
viewed as small due to the employee's deliberate disregard for safety systems" 
(emphasis supplied).9 Given this appraisal, it is reasonable to suppose that a 
'Commission judgment that only the radiographer'S actions were of 
relevance on the mitigation question would have produced a summary 
determination that no r~duction in the $8,600 assessment was justified -
thus bringing this already lengthy proceeding to an end without the 
necessity of further briefing, argument and opinions. 

Second, and perhaps of yet greater significance, in his concurring 
opinion Commissioner Hendrie stated: 

Where licensee management has taken proper steps to assure that employees 
observe license conditions and regulations and a violation occurs, I believe that 
the licensee's efforts should be recognized in terms of any civil penalty which may 
be assessed. I expect that the Appeal Board will do that in this case. 

II NRC at 427 (emphasis supplied). To be sure, Commissioner Hendrie was 
writing for himself alone and his vote was not necessary to form a majority 
for the result which was reached in CLI-80-7.'o It may be fairly presumed, 
however, that the Commissioners who subscribed to the majority opinion 
were aware of his articulated expectation regarding what would be done on 
the remand 'and, if in disagreement with him, would have said so equally 
explicitly. That that opinion does not even hint of such disagreement gives 
us confidence that, on that question at least, all of the Commissioners were 
of one mind. 

'II NRCat431. 
IOAlthoUgh. because of the absence of certain Commissioners when the formal vote war 
it was recorded at 2-1, in actuality four Commissioners had decided to join in the vacatlc:. '. 
ALAB-S42 and the remand to us for further consideration of the mitigation question. See CL 
80-7, 11 NRC at 431 fn. •• Commissioner Kennedy dissented; he would have affumed Oil,' 

decision. . 

846 



n 

We thus now tum to the question whether - taking all pertinent factors 
into account (including both the serioushess of the misconduct" and the 
want of management culpabilityt2) - the interests of justice would be best 
served by mitigating the $8,600 civil penalty. 

A. . In confronting that question; we are obliged at the outset to 
ascertain the standard to which we should resort. In this connection, as was 
noted in ALAB-S42 (9 NRC at 617), the I&E Director has issued a manual 
which contains, inter alia. the criteria which he uses for determining not 
merely whether a civil penalty should be imposed ~r a particular 
dereliction but, as well, what its amount should be. These criteria will be 
later discussed in greater detail (see at 617, infra); it is enough for present 
purposes to note that each of the penalties assessed by the Director here 
appears to be within the monetary range prescribed by the manual- and, 
indeed, at the lowest point in that range. The staff seized upon that fact in 
urging, both in its supplemental memorandum (at 6) and at argument (App. 
Tr. 3-4), that we should look upon the Director's assessment as reflecting 
that he has, by application of "established policies," already given full 
recognition to the "mitigating facors;" i.e., to "the lack of direct manage­
ment involvement, good enforcement history, the lack of repetitive items of 
noncompliance, the promptness of corrective action." 

Although thus maintaining that the Director properly exercised his 
discretion, the staff does not contend that our review is necessarily 
governed by an "abuse of discretion" standard. We were told by its counsel 
at argument that the staff would also have no objection were we, instead, to 
put ourselves in the place of the Director and, "apply[ing] his policies and 
procedures," exercise our own judgment as to the appropriate civil penalty 

UNo one, including the licensee, disputes that it was serious. 
IlWe do neit read the Commission's decision as overturning our conclusion (based upon the 
stipulated facts) that there was no such culpability. At one point, the Commission did observe 
that,· aner the event, the licensee had "instituted procedures that are designed to obviate a 
repetition of the incident" 11 NRC at 424. It hastened, however, to "emphasize that we are not 
using the licensee's subSequent improvements of its procedures to establish culpability but we 
are taking note of it as further evidence that conduct may be improved in general in response 
to strong enforcement actions such as that proposed here." Id. at fn. 19. At another point (fn. 
9) the Commission took issue with the weight which we had attached in ALAB-S42 to a 
statement made by the I&E Director at the mitigation hearing before the Administrative Law 
Judge. But while determining that that statement "was not meant to completely absolve the 
management from culpability," the Commission did not suggest that there were disclosures of 
record which affmnatively indicated the existence of culpability. Our own reexamination of 
the matter on this remand has disclosed nothing which would lead us independently to alter 
our prior judgment that, insofar as this record reveals, the fault lay with the radiographer 
exclusively. 
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(App. Tr. 4). The staff also acknowledged a third possible option: we 
might arrive independently at the amount of the penalty by applying our 
own judgment without regard to the Director's policies (App. Tr. 5).1' 

: The choice among these alternatives is not a difficult one in light of our 
decision last year in Radiation Technology, Inc., ALAB-S67, 10 NRC 533. 
One of the assertions advanced by the licensee in that civil penalty 
proceeding was that the I&E Director's decision to proceed against it rested 
upon "off-the-record," ex-parte reports made by NRC safety inspectors. 
Complaining that it had had no opportunity to cross-examine the Director 
to determine whether he had been improperly influenced by those reports, 
the licensee inftsted that it had been denied due process. This was because 
the "ultimate fact fmder" had been privy to "allegations not on the record." 
10 NRC at 536. 

By way of response, the staff pointed out that, "[o]nce that Licensee 
requested a hearing, it became the responsibility and duty of 
the ... Administrative Law Judge to decide the case anew. The Director was 
no longer the decisionmaker." Upon the receipt of all of the evidence 
bearing upon the existence of the alleged violations and "any mitigating 
circumstances," "[t]he Administrative Law Judge then had to airive at a 
decision on whether the violations occurred, [and] whether and in what 
amount a civil penalty should be imposed" (emphasis supplied). In making 
that determination, "the Administrative Law Judge was not bound by the 
Director's imposition. of a $4,800 penalty, although one purpose of the 
staffs tesitmony was to persuade the Administrative Law Judge that a 
$4,800 penalty was appropriate under the circumstances."14 

We expressly agreed with the staffs position. Rejecting the licensee's due 
process claim as resting upon a "misconception," we said: 

The Director is not the ultimate fact fmder in civil penalty matters. Commission 
regulations afford one from whom a civil penalty is sought the right to a hearing 
on the charge against it. 10 CFR 2.205(d) and (e). At that hearing, the Director 
must prove his allegations by a preponderance of the reliable, probative, and 
substantial evidence. It'is the presiding officer at that hearing, not the Director, 
who fmally determines on the basis of the hearing record whether the charges are 
sustained and civil penalties warranted. 10 CFR 2.205(f). 

10 NRC at 536-37. 

"Staff counsel observed that, were that option selected, we would be bound by any limitations 
imposed by the Commission in remanding the case and. additionally, could not increase the 
amount of the penalty assessed by the Director. See fn. 8, supra. 
14StaD'$ Brief Oppo.ring Ucensee'$ ExceptioIU to the Initial Decision in Radiation Technology, 
Inc., dated April 16, 1979, at 75-76. The $4,800 penalty had been based upon nine asserted 
derelictions. Because the Administrative Law Judge upheld only seven of the nine charges, the 
total penalty was reduced by him (without mitigation) to $3,300. See fn. 19, Infra. 
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In short, Radiation Technology teaches that - as the staff itself there 
. stressed - the adjudicatory hearing in a civil penalty proceeding.is 
essentially a trial de novo. Subject only.to observance of the principle that 
the penalty assessed by the I&E Director constitutes the upper bound of the 
penalty which may be imposed after that hearing, the Administrative Law 
Judge (and this Board and the Commission on review) may substitute their 
own judgment for that of the Director. Stated otherwise, if deemed to be 
warranted in the totality of circumstances, the adjudicator is entirely free to 
mitigate or remit the assessed penalty. 10 CFR 2.205(f); s~e fn. 8, supra. 

This does not mean that the schedule of civil penalties set out in the 
Inspection and Enforcement Manual l ' amounts to so mucli wasted ink. In 
the interest of achieving general equality of treatment among offending 
licensees (and of putting those licensees on fair advance notice of the 
dimensions of the enforcement action which may be instituted against them 
by I&E), there is much to be said for the adoption of such a schedule and its 
use by the Director and his subordinates. And, even though it does not have 
the force of a regulation,16 should the quantum of the penalty end up in 
dispute the same considerations militate in favor of tlie adjudicators 
according the schedule some attention and weight. But to bear the schedule 
in mind is not to give it necessarily conclusive effect. As the ultimate 
decisonal authority, with the expressly conferred po~er to mitigate or remit 
a penalty assessed by the Director on the basis' of the schedule, the 
adjudicators manifestly must be thought to have the latitude to effect a 
reduction to a level below the schedule range. Whether that discretion 
should be exercised (either by the Administrative Law Judge or a reviewing 
tribunal) will, of course, hinge upon the facts of the specific case. 

B. Chapter OSOO of the Inspection and 0 Enforcement Manual is 
concerned with enforcement actions. It begins by assigning all "items of 
noncompliance" (i.e., "the failure to comply with a regulatory require­
ment") to one of "three categories of severity: violations, infractions, and 
deficiencies."17 The schedule of civil penalties for each category is set out in 
Table II,., following Section OS55.06. As is seen from the Table, different 
ranges are provided for the various types of licensees, from power reactor 
operators to medical and academic licensees. For radiographer licensees 

USee at 850 infra. , 
ol6The staff so conceded when this proceeding was previously before us. See ALAB-S42. supra, 
9 NRC at 613 fn. 4. 
I7Section 0802.03. The categories are listed in descending order of severity. What is included in 
each is set forth, respectively, in subsections .04, .05 and .06 of Section 0802. The text of those 
subsections is included in the appendix to this opinion, infra, !lt856. 
Irrhat table also is reprinted in full in the appendix, infrtl at 859. 
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with more than ten employees (e.g., the licensee here involved), the 
specified range is: 

Violations 
Infractions 
Deficiencies 

$2000-$3000 
$1000-$2000 
$ 300-$ 500 

As already seen (at 844 supra ), this licensee was assessed with penalties 
for a total of three violations, two infractions and two deficiencies. And, in 
each instance, the assessment was the schedule minimum: $2000 per 
violation; $1000 per infraction, and $300 per deficiencey. Once again, this 
,result is said to have stemmed from the Director's .application of the 
"mitigating factors" such as lack of management culpability. I 

I. We must dismiss summarily the licensee's argument that the civil 
penalties should be mitigated in full. In its supplemental memorandum, the 
licensee placed almost exclusive reliance upon the point emphasized by it 
throughout the proceeding: viz., that the incident is not attributable to fault 
on its part. Although that factor struck a responsive chord with us when 
ALAB-542 was rendered last year, it obviously no longer can carry the day 
in view of the Commission's intervening decision. True, that decision leaves 
room for consideration of the management culpability factor in determin­
ing whether some measure of mitigation is justified. But violence would be 
plainly done to both the Commission's analysis and our obligation to fulfill 
its commands were we to conclude anew that the absence of licensee fault 
precludes the imposition of any monetary sanction for the serious 
transgressions of the radiographer. 

For like reasons, we are unable to accept the licensee's alternative 
suggestion at argument that the civil penalties should be mitigated in their 
entirety because it has already paid a severe price for those transgressions 
- in the form of the impressing of a "black mark" on its assertedly 
otherwise unblemished reputation (App. Tr. 69-72). Presumably, the 
Commission was aware that, of itself, a fmding of a license violation 
adversely affects a licensee which has a previously clean compliance record. 
It seems equally implicit in what was said in CLI-80-7, however, that this 
consideration was not deemed to be of sufficient deterrent value to serve as 
a total substitute for the imposition of a monetary sanction. At the most, 
then, it can be looked upon by us simply as one of the myriad factors 
bearing upon whether there should be some mitigation of the assessed civil 
penalties. 
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2. While thus casting aside the proposition that there both can and 
should be a reaffirmation of the ultimate result reached in ALAB-S42 -
i.e., no penalties at all - we do find ample cause for substantial mitigation. 
More particularly, all things taken into account, it seems to us that a 
penalty in the aggregate amount of $2,000 wiIl in this instance both (1) 
achieve the intended objective of focusing the attention of NRC licensees 
generally upon the importance of scrupulous compliance by thdr employ­
ees with all regulatory requirements; and (2) give deserved recognition not 
merely to the apparent lack of management culpability but, as weIl, to the 
constructive attitude which this licensee has manifested with respect to the 
fulflllment of its obligations under the Commission's regulations.19 

To be sure, if the radiographer's misconduct is properly viewed (as it was 
by the I&E Director) as involving seven distinct transgressions for which 
seven separate penalties should be imposed, the consequence is that we are 
going below the lower limit of the various penalty ranges set out in the 
manual schedule. But, once again, the schedule is not binding upon us. 
(Indeed, if it were, there would be no room for any reduction of the $8,600 
aggregate penalty at all, inasmuch as each of its components represented 
the minimum provided by the schedule for the particular dereliction 
involved.) As it appears to us, we would be unfaithful to the discharge of 
our independent responsibilities were we not to give expression to our 

. judgment respecting the sanction which will best serve the ends of justice. 
Although that judgment obviously has subjective elements, this is always 
the situation in the confrontation of questions of penalty mitigation. It 
should be sufficient that, as we are satisfied is so here, the record provides a 
rational foundation for the conclusion which we have reached. 

There is, however, a different perspective from which the case might be 
viewed, which in tum would reconcile our mitigation determination with 
the manual schedule. Common experience suggests that the series of 
transgressions committed by the radiographer stemmed from the single 

''On the latter score, the licensee's actions - not just its words - are persuasive that it has 
neither m;nimiud the gravity of what its employee did nor failed to apprehend the need to do 
all that might be required to obviate a repetition. We might add that this is in sharp contrast to 
the impression left with us by the licensee in Rmiialion Technology, ALAB-S67, supra (see 
particularly 10 NRC at SS3), which had received a penalty totaling $3,300 for seven established 
derelictions (all of which could be laid directly at the management's doorstep). It is true that 
no undue radiation exposure had resulted therefrom. This was, however, wholly fortuitous; it 
is manifest from the description of the derelictions in ALAB-S67 (10 NRC at S3S) that most of 
them had very serious potential consequences along that line. In this regard. staff counsel here 
told us at oral argument that, in assessing civil penalties for "an item of non-compliance" (i.e., 
a "violation," an "infraction" or a "deficiencyj, 't]he issue is not the amount of the 
overexposure, it is the potential fo~ an overexposure" (App. Tr. IS-16; see also it!. at 26). We 
agree with that view of the matter. ~ 
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personal problem which was then troubling him20 and in that context might 
fairly be regarded as a single transaction C?n his part. True, the licensee is 
ultimately responsible for all the violations and there is no doubt that, as a 
matter of law, each can be the subject of a separate penalty., But here the 
miscreant's employer in no way encouraged or condoned the misconduct 
and it all occurred in a very brief period before preventive steps could be 
taken.21 As a matter of equity, then, there is at least some reason here to 
deal with the employer - for mitigation purposes only - as though its 
errant employee's chain of infractions constituted but a single accident.22 

Under this "one violation" view, the Director's own criteria would support 
a penalty of $2,000 (see at 617, supra ).23 

20See the transcript of the June 2, 1971 pre-hearing conference, at 24-25; and the transcript of 
the January 31, 1978 mitigation hearing, at 93., ' 
21The events took place in a two-hour period after midnight on a Sunday. The radiographer 
was permanently removed from his job that afternoon. June 2, 1971 Tr. at 7; January 31, 1978 
Tr. at 5 1,61, 103-04. 
22Lest we be misunderstood, we stress again the unusual nature of the facts here; the record 
depicts a trusted, well-trained and theretofore dependable employee suddenly and briefly 
departing from prescribed practices. June 2, '1971 Tr. at 6-7; January 31, 1978 Tr. at 103-04. 
Viewing his conduct as a single course of action does not mean that other types of violations, 
involving different circumstances, would induce us to take a similar approach to mitigation. 
2Yfhere is one other point which is worthy of mention. even though our resJlt does not hinge 
upon it. As has been seen (at 8S3.rupra), a crucial element of the incident in question was the 
ability of the radiographer to turn ofT the alarm system with little difficulty. (Indeed, it seems 
highly unlikely that there would have been any radiation exposure at all had the employee not 
found it so easy to defeat that system.) In that circumstance, given I&E's presumed interest in 
avoiding a repetition of this type of occurrence (which interest assertedly is at the root of the 
civil penalty assessment here), one might have thought that guidance respecting the proper 
wiring of alarm systems would have been furnished licensees generally. We thus asked staff 

'counsel to inform us at oral argument whether this had been done. May 5, 1980 order 
(unpublished) at 2. The staff responded by furnishing us with copies of two documents which 
had dealt with the incident at bar: Report to Congreu on Abnormal OcCU"ence, October­
December 1976 (NUREG-009O-6); Public Meeting on Radiation Safety for Indwtrial Radiogra­
phers, (NUREG-049S). The first of these documents apparently was not routinely furnished to 
all radiography licensees (App. Tr. 31-32). Although the second was so furnished (App. Tr. 33), 
the discussion in it of this incident (as one of thirteen "case histories") was quite brief and 
concluded with the simple notation (at 38) that the "incident would have been avoided had the 
radiographer followed procedures and if management controls had existed to assure he 
followed procedures." Leaving aside that the second part of the statement is difficult to square 
with the stipulated facts before us, this scarcely served as advice to licensees that alarm systems 
should be hard-wired to make disconnection more difficult to achieve. It is, of course, not our 
function to instruct the I&E Director respecting the guidance which his office should supply 
directly to licensees by means of bulletins and circulars (or other broadly-disseminated 
,documents such as information notices). We must say, however, that the absence of such 
guidance with regard to' the hard-wiring of alarm systems brings at least into question the 
importance attached by I&E to preventing a repetition of what transpired in this instance. And 
this consideration certainly is relevant (albeit not dispositive) on the question of the amount of 
the civil penalty which would ultimately be assessed in the interest of deterring future 
occurrences of a similar nature. 

852 



The $8,600 civil penalty assessed by the Director 'of the Office of 
Inspection and Enforcement is 'reduced in amount to $2,000. 

It is so ORDERED. 

I. ' 

'FOR THE APPEAL BOARD 

C. Jean Bishop 
Secretary to the 
Appeal Board 
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Opinion of Dr. Buck, concurring .In part and dissenting In part: 

I am in basic agreement with the reasons assigned by my colleagues for 
mitigating the $8,600 civil penalty originally assessed against Atlantic 
Research. But I believe their conclusion that a civil penalty of $2,000 should 
be now imposed is arbitrary and does not properly consider the entire 
circumstances of this case. In my judgment, the assessed monetary penalty 
should be remitted in its entirety. 

Obviously, the Commission's decision (CLI-8()..7) teaches that this 
licensee must bear legal responsibility for the incident and, as a conse­
quence carry the violation on its record. But it does not perforce follow that 
a civil penalty must or should be imposed. 

My colleagues take note of the fact that the transgressions occurred 
when a long-term, well-trained and trusted employee was called in for a 

. special project late at night when (unknown to his employer) he was 
confronted with serious personal problems. For this reason, my colleagues 
conclude that the incident can appropriately be viewed (for penalty 
mitigation purposes) as one violation and for this one violation they assess a 
$2,000 civil penalty. While I agree with the appraisal that the incident ~ 
properly be viewed as a single violation, I do not concur in their further 
judgment that this calls for a civil penalty. That judgment, as I see it, 
neither gives proper weight to the licensee's attitude and past performance 
nor attaches adequate significance to the total lack of management 
involvement in this particular incident. 

As my colleagues point out in their extensive fn. 23, at 851, . supra "a 
crucial element of the incident in question was the ability of the radio­
gra pher to tum off the alarm system with little difficulty ". (emphaSis added). 
However, the licensee's system was fully in compliance with the staff 
criteria at the time of the incident and still would have been if it had rz.­
mained unchanged until early 1980 when the staff fmally issued a regula­
tion concerned with the matter. See App. Tr. 34. In other cases, moreover, 
the Director of I&E has remitted the entire monetary penalty even with 
known management involvement.2 One must also compare the present 
proceeding with the situation in the Radiation Technology case discussed 
by my colleagues (at fn. 19, at 851, supra,) where a penalty of $3,300 was 

'See my remarlcs on this subject during the oral argument last year when the licensee's appeal 
was flfSt before us (at Tr. 88-89). 
l'fhe example given by staff counsel at oral argument (App. Tr. 24-21) concerned a case where 
management neglected to obtain the facility key from an employee when he was fired. He later 
entered the facility by the use of that key and was found intoxicated near a radioactive source. 
It is unknown as to the radiation he received but the potential for serious overdosage is 
apparent 
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imposed for seven derelictions "all of which could be laid to directly at the 
management's doorstep." 

In my opinion the only fair and nonarbitrary decision in this proceeditlg 
(in view of the record of no management involvement and where the 
incident was caused by the temporarily disturbed, valuable, and trusted 
employee) is to remit the monetary penalty in its entirety. 
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APPENDIX 

Excerpts from the Inspection and Enforcement Manual Issued. by the 
NRC Office of Inspection and Enforcement 

Section 0802 

Deflnldons 

•••• 

. 04 Violation 
A violation is an item of noncompliance of the type listed below, or an 
item of noncompliance (1). which has caused, contributed to or 
aggravated an incident of the type listed below, or (2) which has a 
substantial potential for causing, contributing to or aggravating suc~ an 
incident or occurrence; e.g., a situation where the preventive capability 
or controls were removed or otherwise not employed and created a 
substantial potential for an incident or occurrence with actual or 
potential consequences of the type listed below: 
(a) Exposure of an individual in excess of the radiation dose specified 
in 10 CFR 20.403(b) or exposure of a group of individuals resulting in' 
each individual receiving a radiation dose which exceeds the limits of 
10 CFR 20.101 and a total dose for the group exceeding 25 man-rerns. 
(b) Radiation levels in unrestricted areas which exceed SO times the 
regulatory limits. 
(c) Release of radioactive materials in amounts which exceed 
specified limits or concentrations of radioactive materials in effiuents 
which exceed SO times the regulatory limits. 
(d) Fabrication, or construction, or testing or operation of a Seismic 
Category I system or structure in such a manner that the safety 
function or integrity is lost. _ 
(e) Failure to function when required to perform the safety function 
or loss of integrity of a Seismic Category I system, or structure; or other 
component, system, or structure with a safety or consequences limiting 
function. 
(f) Exceeding a safety limit as dermed in technical specifications 
associated with facility licenses. 
(g) Industrial sabotage of utilization or fuel facilities. 
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(h) Radiation or contamination levels in excess of limits on packages 
or loss of confinement of radioactive materials in packages offered for 
shipment on a common carrier., . 
(i) Diversion or theft of plutonium, uranium 233, or uranium enriched 
in the isotope U-23S. 
(j) MUF or LEMUF exceeds any applicable limit by a factor of two. 
(k) All security barriers or controls removed or inoperative and there 
is unimpeded access to a vital area. 
(1) Other similar items of noncompliance having actual or potential 
consequence of the same magnitude. 
Failure to report the above items as required constitutes a viola\ion of 
the same importance level. 

.05 Infractions 
An infraction is an item of noncompliance of the type listed below, or 
an item· of noncompliance (I) which resulted in a reduction of 
preventive capability below requirements but redundant controls 
precluded an item of noncompliance of the violation category, or (2) 
which caused, contributed to or· aggravated such an incident or 
occurrence; e.g., the preventive capability or controls were removed or 
otherwise not employed and there was substantial. potential. for an 
incident or occurrence with actual or potential consequences of the 
type listed below: 
(a) Exposure of an individual or groups of individuals to radiation in 
excess of permissible limits but less than the values in 10 CFR 20.403. 
(b) Release of radioactive materials in concentrations or rates which 
exceed permissible limits but in amounts less than permissible limits. 
(c) Failure to function or loss of integrity of a Seismic Category I 
system or structure, or other component, system, or structure with 
safety or consequences limiting function during test; or failure to meet 
surveillance frequencies. . 
(d) Fabrication, or construction, testing or operation of a Seismic 
Category I system or structure in such a manner that the safety 
function or integrity is impaired. 
(e) Exceeding limiting conditions for operation (LCO). 
(f) Inadequate management or procedural controls in the QA 
implementation. 
(g) Safety system settings less conservative than limiting safety system 
settings. 
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(h) MUF or LEMUF exceeds any applicable limit by any amount up 
to a factor of two. 
(i) Security degraded or impaired' by removal or impairment of a 
required barrier or control but a redundant system operative. 
0) Exceeding limits or limiting conditions for operation in licenses, 
technical specifications, guides, codes, or standard~ which are imposed 
for the purpose of minimizing adverse environmental impact. 
(k) Other similar items or noncompliance having actual or potential 
consequences of the same magnitude. 
Failure to report the above items as required constitutes an item of 
no~compliancc: of the same category. . 

.06 Deficiency 
A deficiency is an item of noncompliance in which the threat to the 
health, safety, or interest of the public or the common defense and 
~ecurity is remote; and no undue expenditure 9f time or resources to 
implement corrective action is required; and deficiencies include such 
items as noncompliance with records, posting. or labeling requirements 
which are not serious enough to amount to infractions. 
Failure to report deficiencies as required constitutes an item of 
noncompliance of the same category. 
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TABLE II 

SCHEDULE OF CIVIL PENALTIES FOR NRC UCENSEES 

For Coostruc:tlon, Startup or Safeguards and Pbyslcal Range or Moaetary 
or Operation of Reactors, Fnel SecurIty Penalty Per Item 

Fuel Facllltles or Material Programs or Noocompllance 

I. Power Reactors and Irradiated 1. Power Reactors and 
Fuel Reprocessors Irradiated Fuel 

Reprocessors 

Violations Violations $4000 - 5000 
Infractions Infractions 3000 - 4000 
Deficiencies Deficiencies 1000 - 2000 

2. Test Reactors, Fuel Processors 2. Processing and 
Fabrication Fuel 
Facilities (High 
Enriched >20% U-
235) 

Violations Violations 3000 - 4000 
Infractions Infractions ' 2000 - 3000 
Deficiencies Deficiencies 500 - 1000 

3. ReSearch Reactors, Major 3. Processing and 
Distributors, Radiographer Fabrication Fuel 
Licensees With More Than Facilities (Low 
Ten Employees, Waste Burial, Enriched <20% U-
Firms, Uranium Mills and 235) 
Uranium Conversion or Feed 
Plants 

Violations Violations 2000 - 3000 
Infractions Infractions 1000 - 2000 
Deficiencies Deficiencies 300 - 500 

4. Critical Experiment Facilities, 4. Small Scale R &. D 
Radiographer, Licensees With Facilities 
No More Than Ten (Nonproduction) 
Employees, Other Industrial 
Licensees, and Persons 
Without a License 

Violations Violations 1000 - 2000 
Infractions Infractions SOO - 1000 
Deficiencies Deficiencies 50 - SOO 

5. Medical, Academic and Other 5. Medical, Academic 
Licensees and Other Licensees 

Violations Violations SOO - 1000 
Infractions Infractions 300 - SOO 
Deficiencies Deficiencies 50 - 100 
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Cite as 11 NRC 860 (1980) 

UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

ALAB·595 

ATOMIC SAFETY AND LICENSING APPEAL BOARD 

Richard S. Salzma·n, Chairman 
Dr. Lawrence R. Quarles 

Michael C. Farrar 

In the Matter of Docket No. 50·358 OL 

THE CINCINNATI GAS AND 
ELECTRIC CO. et al. 

(Wm. H. Zimmer Nuclear 
Power Station) 

June 9, 1980 

The Appeal Board dismisses the applicant's premature appeal of the 
Licensing Board's conditional grant· of an untimely intervention petition 
(LBP.8()"14, II NRC 570 (1980», without prejudice to renewal of the 

. appeal upon occurrence of the condi.tion. 

RULES OF PRACI1CE: NON·TIMELY INTERVENTION 
PETITIONS 

The granting of a late intervention petition turns on a licensing board's .. 
evaluation of factors specified in 10 CFR 2.714(a), the first of which is 
whether there exists good cause for the failure to me on time. 

RULES OF PRACI1CE: INfERLOCUTORY APPEALS 

The Commission's Rules of, Practice discourage 'piecemeal appellate 
review and generally proscribe appeals from interlocutory orders. 10 CFR 
2.730(f). One exception is that the grant of a petition to intervene is 
appealable immediately on the question whether the petition should have 
been wholly denied. 10 CFR 2.714a(c) . 
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RULES OF PRACTICE: INTERVENTION 

Under 10 CFR 2.714a, an-appeal from a Licensing Board order on a 
intervention petition must await the ultimate grant or denial of that 
petition. 

RULES OF PRACTICE: INTERVENTION 

A licensing board order which determines that a petitioner seeking to 
intervene has demonstrated standing to be heard and good cause for being 
late, but has not passed on the acceptability of contentions, is not a fmal 
disposition of the intervention petition • for the purposes of 10 CFR. 2.714a. 

APPEARANCES 

Messrs. Troy B. Conner, Jr.; and Mark J. Wetterhahn, Washington, 
D.C., for applicants, The Cincinnati Gas and Electric Company e/ 

al., appellants. 

Mr. Andrew B. Dennison, Batavia, Ohio, for petitioners, Zimmer 
Area Citizens and Zimmer Area Citizens of Kentucky, appellees. 

Mr. Charles A. Barth for the Nuclear Regulatory Commission staff. 

MEMORANDUM AND ORDER 

The Licensing Board ruled on April 22, 1980 that two local citizens' 
groups, Zimmer Area Citizens and Zimmer Area Citizens of Kentucky 
("ZAC-ZACK"), could intervene out of time in this operating license 
proceeding, subject to their "submission of at least one adequate conten­
tion." LBP-80-14, 11 NRC 579. The Board has not yet determined 
whether any of petitioners' contentions are admissible. On May 8th, the 
applicants (The Cincinnati Gas and Electric Company and other utilities 
associated wih the Zimmer facility) filed a notice bf appeal from the April 
22nd ruling. The petitioners and the staff urge that appeal be dismissed as 
premature because the order it challenges is not one "granting a petition for 
leave to intervene" from which an interlocutory appeal - otherwise 
precluded under the Rules of Practice - may be taken. 10 CFR 2.714a(c). 
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I 

This proceeding began some four years ago and intervention petitions 
were initially due in October 1975.1 ZACZACK was formed in March 
1979 and petitioned to intervene in March 1980. Its principal areas of 
concern involve emergency planning, evacuation and radiological monitor­
ing.2 The granting of a late intervelltion petition turns on a licensing 
board's evaluation off actors specified in 10 CFR 2.714(a), the first of which 
is whether there exists "[g]ood cause, if any, for [the] failure to file on 
time."3 For purposes of this appeal we may simply note that the petitioners' 
"good cause" argument, which the staff supported and the Board below 
accepted, was essentially that prior to very recent changes in Commission 
policy and criteria on emergency planning, consideration of many of 
petitioners' concerns and much of the relief they seek would have been 
foreclosed in these proceedings.4 After considering the other factors bearing 
on whether to allow late intervention,' the Licensing Board concluded that 
the balance of considerations favored admitting the petitioners to the 
proceeding.6 

The petitioners' intervention papers did not set forth the· precise 
contentions they wished to litigate. The Board below recognized that 
submission of at least one adequate contention was a prerequisite to 
intervention in this Commission's adjudicatory proceedings.7 It therefore 
gave petitioners 20 days to formulate appropriate contentions and to serve 
them on the applicants and staff, allowing those parties 20 days more in 
which to attempt to reach agreement on the acceptability of petitioners' 
contentions before the Board would itself consider and rule on them. II 
NRC at '578. (As of this writing, petitioners have submitted their 
proposed contentions but the parties have not agreed on their acceptability; -...... 
ILBP·SO-I4,l1 NRC' S'M,. 
lIbid. 
'10 CFR 2.71~aXI)(i). . 

( 

4"fhcy also cited the availability of new information recently coming to light on these: subjcts as 
justifying their intervention at this time. The point is stressed at length in the opinion below. II 
NRC at .~74-575. In view of our disposition of this appeal, there is no occasion for us to 
discuss its merits. • 
'These: are also set out in 10 CFR 2.714(a) and are: 

(Ii) The availability of other means whereby the petitioners interest will be protected. 
(m) The extent '" .... hith the petitioner's participation ~y reasonably be expected to 
assist in developing a sound record. 
(iv) The extent to which the petitioner's interest will be represented by existing parties. 
(v) The extent to which the petitioners participation will broaden the issues or delay the 
proceeding. 

611 NRCat:578-S79. 
'Id. at·571'; 
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the Board itself has not acted.) The Board concluded its memorandum 
opinion by ruling: 

Subject to its furnishing at least one adequate contention, ZAC-ZACK's petition 
for leave to intervene is granted. 

This Order is subject to appeal pursuant to the terms of 10 CFR 2.714a. It will 
become final for purposes of appeal, however, only following our issuance of a 
further order accepting or rejecting contentions.' 

Applicants' appeal followed. 

II. 

The Commission's Rules of Practice discourage piecemeal appellate 
review. For the most part, the Rules preclude taking an appeal from an 
interlocutory order entered during the course of a licensing proceeding. 10 
CFR 2.730(1). An exception appears in 10 CFR 2.714a(c), which provides in 
pertinent part that "[a]n order granting a petition for leave to intervene ... is 
appealable by a party other than the petitioner on the question whether the 
petition ... should have been wholly denied.9 The principal issue before us is 
whether the order in question comes under that provision and is therefore 
appealable now. 

As we mentioned, the Licensing Board conditiond its "intervention" 
ruling on petitioners' future submission of acceptable contentions and 
characterized its ruling as "final for purposes of appeal ... only follow­
ing .. .issuance of a further order accepting or rejecting [those] 
contentions;"'o a "further order" that the Board has not yet issued. The 
applicants, however, construe the Board's ruling as actually granting 
intervention, thereby making it appealable. They argue that the Board's 
requirement that petitioners submit acceptable contentions must be 
disregarded for purposes of section 2.7 I 4a(c) , asserting that a licensing 
board may not "set conditions which, if enforced, would have the effect of 
preventing appeals from being taken." Applicants contend that even if the 
order is not "technically" final, it is so except in a "formalistic sense;" in 
either event, they urge us to review it now. We decline to do so . 

. In Detroit Edison Company (Greenwood Energy Center, Units 2 and 
3), ALAB-472, 7 NRC 570 (1978), we faced a situation virtually identical to 
that presented here. Greenwood, like the instant case, involved a late petition 
to intervene in a licensing proceeding. In that cas~, as in this one, the 

lId. at 579- 580. 
'Orders denying petitions to intervene are also subject to interlocutory appeal. 10 CFR 
2.714a(b). 
1011 NRC at ·580. 
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licensing board has ruled that the petitioner has demonstrated the requisite 
"interest" (i.e., standing) to intervene and "good cause" for filing late, but 
the Board had not yet determined the adequacy of petitioner's contentions. 
There, as here, the applicants invoked section 2.714a(c) as a basis for taking 
an interlocutory appeal from the Licensing Board's ruling. We held in· 
Greenwood that "[iJt is plain from the terms of 10 CFR 2.714a that an appeal 
thereunder must await the ultimate grant or denial of the intervention 
petition in question." We therefore dismissed the appeal as premature, 
albeit without prejudice to its renewal should the licensing board grant 
intervention after considering petitioner's contentions. 7 NRC at 571-72. 

In our judgment, Greenwood is on all fours with this case both as to the 
issue it presents and the result which the law requires. \I Applicants attempt 
to distinguish that case on the ground that the Greenwood board did not 
admit the petitioner as an intervenor but only indicated that it would not 
deny the petition just because it was late. But that is precisely purport of the 
Licensing Board order sought to be appealed in this case. 

Applicants' argument boils down to the claim that 10 CFR 2.714 
requires licensing boards to rule upon the adequacy of a late petitioner's 
standing to intervene, excuse for being late, and contentions in a single 
order, the appealability of which is not affected by the Board's failure to 
rule on contentions. Applicants misconstrue the Rules. Their position 
disregards the fact that in 1978 the Commission amended section 2.714 to 
provide for the bifurcated procedures and delayed rulings on contentions 
employed by the Licensing Board here. 43 FR 17798, 17799 (April 26, 
1978). The Commission recognized that even under the old rule (which had 
been construed to require that formal contentions accompany the interven­
tion petition),12 licensing boards regularly passed on the adequacy of 
contentions separately - albeit under the guise of allowing late "amend­
ments" to them - and that this practie was in fact desirable. As the 
Commission explained in its "Statement of Considerations" accompanying 
the rule change (43 FR at 17799): 

It has become common practice for parties and petitioners in nuclear power rlant 
licensing proceedings to discuss informally the framing of contentions unti just 
before the special prehearing conference which is held some months or more after 
expiration of the 30 day period for timely petitions pursuant to 2.75Ia. During this 
period the contentions are frequently revised based on the discussions among the 
parties and petitioners. Often the petitioners and parties will be able to present the 
presiding atomic safety and licensing board with an agreed upon set of 
contentions at the special prehearing conference. This practice reduces unneces­
sary controversy and litigation and should be encouraged. Accordingly, the rules 

liThe Board below rested its construction of its April 22 order on the Greenwood decision. II 
NRC at 580. 
IlSee 10 CFR 2.7 1 4(b) (1978 ed.). 
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are amended to permit the flling of contentions until shortly before the special 
prehearing conference. 

In short, the change codified the accepted practice of allowing 
contentions to be cast into acceptable form after the board has passed on 
petiiioner's "interest" in the proceeding. The fact that this case involves a 
late petitio~ does not change the result we must reach. The rule governing 
appeals from intervention orders - section 2.714a - was not modified; 
only the rule governing the way licensing boards review intervention 
petitions - section 2.714 - was recast. And in doing so, the Commission 
expressly stated that the change did not disturb the existing "practice of 
granting intervention based upon adequate interest and at least one adequate 
contention.': 43 FR at 11799 (emphasis added.) Put another way, even 
though a petitioner seeking to intervene demonstrates standing to be heard 
and good cause for being late, unless that petitioner also submits an 
acceptable contention, intervention may still be denied. It follows (as it did 
in Greenwood) that, because the Licensing Board's April 22nd ruling did 
not even pass on the acceptability of contentions - much less admit any -
its ruling cannot be construed as an, order "granting a petition to 
intervene;" hence it is not now appealable.13 10 CFR 2.714a(c).J4 

2. Alternatively, applicants suggest that we hear their appeal now even 
if the ruling below must be viewed, in their phrase, as "technically" not 
final. We pass the question whether we would have authority to do this, for 
we reject ·the idea on its merits. The issue on appeal from an order of this 
kind would be whether, in allowing new intervenors into the proceeding at 
this late stage, the Board's action was abusive ofits discret.ion. 15 A number 
of factors bearing on the resolution of that question can be affected by the 
contentions that are admitted: for example, whether petitioners' partici­
pation will broaden the issues or delay the proceeding, and the extent to 
,,:hich petitioners' interests could be protected by others. See 10 CFR 

UApplicants' suggestion that the Board's order has the effect of preventing appeals from being 
taken is mistaken; the appeal must simply abide a fmal ruling on the intervention petition, the 
normal practice. 
14It may well be a good idea, as the Board below suggested. that one "seeking intervention after 
the normal time for submission of contentions should as a general rule include contentions in 
its petition." 11 NRC at·S7Ifn. 1 at 3, fn. I. But section 2.714 does not make this mandatory. 
We are hesitant to read such a prerequisite into a rule only recently amended to allow an 
intervenor's showing of "interest" to be treated separately from its "contentions." But we do 
agree that a licensing board must set a reasonably short schedule for passing on a late 
intervenor's contentions to avoid unnecessarily delaying the course of the hearing. The Board 
below appears to have done so here. . 
l'Nuclear F~I Services, Inc. (West Valley Reprocessing Plant), CLI-7S-4, 1 NRC 273, 27S 
(1975); Florida Power and Light Company (St. Lucie Plant, Unit 2), ALAB-420, 6 NRC 8, 13 
(1977), affirmed, CLI-78-12, 7 NRC 939, 946 (1978). 
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2.714(a)(I). We perceive no prejudice to applicants (and they suggest none) 
that would flow from awaiting the Licensing Board's ruling on the 
contentions. It therefore seems the wiser course to abide that event and we 
will do so. 

3. Finally, it does not follow that petitioners would be denied 
intervention even were we to construe the. Licensing Board's order as 
appealable. Were that the case, applicants' appeal would have to be deemed 
late. 16 And because it was not accompanied by a motion for leave to file it 
out of time it would even be subject to dismissal. See Iowa Electric Light 
and Power Company (Duane Arnold Energy Center), ALAB-108, 6 AEC 
195 (1973); Kansas Gas and Electric Company (Wolf Creek Generating 
Station, Unit I), ALAB-424, 6 NRC 122, 125 (1977). In light of the 
disposition we make of this matter, there is no need for us to consider that 
question. . 

The appeal is dismissed without prejUdice to itS renewal if the Licensing 
Board admits any of petitioners' contentions.17 

It is so ORDERED. 

FOR THE APPEAL BOARD 

C. Jean Bishop 
Secretary to the 
Appeal' Board 

l'The Licensing Boaid's order was docketed and served by mail on April 22, 1980. Assuming 
arguendo that the order was subject to interlocutory review, applicants had IS days to file a 
notice of appeal. 10 eFR 2.710 and 2.714. That period expired on Wednesday, May 7, 1980. 
Applicants' appeal was filed May 8th. , 
170m action neither expresses nor implies any position on the merits of the Licensing Board's 
order. 
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Cite as 11 NRC 867 (1980) 

UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

ALAB-S96 

ATOMIC SAFETY AND LICENSING APPEAL BOARD 

Alan S. Rosenthal, Chairman 
Dr. John H. Buck 

Richard S. Salzman 

In the Matter of Docket No. STN·SD-48S 

ROCHESTER GAS AND 
ELECTRIC CORPORATION, 
et al. 

(Sterling Power Project, 
Nuclear Unit No.1) 

June 17, 1980 

At the applicants' request, the Appeal Board terminates the proceeding 
and vacates, on the ground of mootness, the Licensing Board's initial 
deCision authorizing the issuance of a construction permit for the Sterling 
Power Project, Nuclear Unit 1 (LBP-77-53, 6 NRC 350 (1977». The Appeal 
Board also instructs the Director of Nuclear Reactor Regulation to revoke 
the outstanding construction permit. 

CONSTRUCTION PERMIT PROCEEDINGS: TERMINATION 

Where an applicant abandons its construction of a nuclear facility and 
requests that construction permit proceedings be terminated prior to 
resolution of issues raised on appeal from the initial decision authorizing 
construction, fundamental fairness dictates that termination of the proceed­
ing be coupled with a vacation of the initial decision on the ground of 
mootness. United States v. Munsingwear, 340 U.S. 36, 39-41 (1950). 

APPEARANCES 

Mr. Eugene B. Thomas, Jr. , Washington, D.C., for the applicants, 
Rochester Gas and Electric Corporation, et al. 

Mr. Edwin J. Refs for the Nuclear ,Regulatory Commission staff. 
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• 
MEMORANDUM AND ORDER 

In 1977, the Licensing Board rendered an initial decision authorizing the 
issuance of a construction permit for the Sterling Power Project, Nuclear 
Unit No.1. LBP-77-53, 6 NRC 350. The following year, we affirmed that 
decisiori on all but two issues: the need for the power to be generated by the 
facility and the environmental impact of radon releases arising from the 
mining and milling of uranium. Jurisdiction over those two issues was 
retained. ALAB-502, 8 NRC 383 (1978), affirmed, CLI-80-23, II NRC 731 
(May 29,1980). 

Under New York law, the Sterling facility was required to obtain a 
certificate of e;}vironmental compatibility and public need from that State's 
Board on Electric Generation Siting and the Environment (Siting Board) .. 
In January 1978, the Siting Board granted such a certificate. Several months 
later, however, the Board announced its intention to reexamine the matter. 
On February II of this year, it issued an opinion vacating the certificate, 
denying the application and closing the proceeding. 

In the wake of this development, the applicants have initiated steps 
looking to the "termination of contracts with those vendors supplying 
Sterling project services. and plant components". Although "[n]o formal 
announcement of project cancellation is planned", the applicants take this 
measure as "effectively recogniz[ing] project discontinuance for all practical 
purposes". Accordingly, we are asked by them to "terminate all proceedings 
in this docket". t 

This relief is plainly warranted. There is certainly no reason to continue 
to pursue the remaining issues raised by the intervenor's2 appeal from the 
initial decision in circumstances where those issues have been effectively 
mooted by the applicants' decision (seemingly compelled by the Siting 
Board action) to abandon the Sterling project. 

But as the NRC staff correctly points out in its response· to. the 
appli~ants' termination request,3 there remains the question as to the status, 
once the proceeding has been terminated, of the construction permit which 
was issued by the Director of Nuclear Reactor Regulation on the strength 
of the initial decision. Although the applicants have sidestepped that 
question, its answer is dictated by considerations of fundamental fairness. 
Had the intervenor's appeal been prosecuted to a successful conclusion, the 
possible consequence would have been not merely the reversal of the initial 
decision but, as well, the revocation of the construction permit. Surely, the 
applicants cannot improve ~eir position - i.e., insure the retention of the 

ILetter, dated May 28, 1980, from Eugene B. Thomas, Ir., to the Secretary to the Appeal Panel. 
2Ecology Action of Oswego. 
'Letter, dated Iune 6, 1980, from Edwin I. Rei! to the members of this Board. 
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permit - by having us terminate the proceeding and thus Dring a halt to 
the appeal. , 

The Supreme Court has illuminated the path which should be followed 
in the circumstances which confront us here. Specifically, the appropriate 
course is to couple the grant of the applicants' request with a vacation of the 
initial decision on the ground of mootriess. United States v. Munsingwear, 
340 U.S. 36,39-41 (1950). See also Northern States Power eo. (prairie Island 
Nuclear Generating Plant, Units 1 and 2), ALAB-455, 7 NRC 41,55 (1978), 
remanded on other grounds, sub nom. State of Minnesota v. NRC, 602 F.2d 
412 (D.C. Cir. 1979). The effect of this action will be to remove the 
authority underlying the issuance of the construction permit. This will, in 
tum, call upon the Director of Nuclear Reactor Regulation to perform the 
ministerial duty of revoking the permit - i.e., the same duty that he would 
have had to discharge in the event that our appellate review of the merits of 
the initial 'decision had led us to conclude that the Licensing Board 
erroneously had authorized permit issuance. 

We need add only that the applicants cannot be beard to complain of , 
this result Apart from the factor of equity noted above, they scarcely have 
any further need for the permit in light of their abandonment of the Sterling 
project because of the action of the State Siting Board. Indeed, although we 
perceive no occasion to take the additional step of directing a dismissal of, 
the permit application, it is reasonable to suppose that the applicants will 
give thought to the withdrawal of that application.· 

LBP-77-53, 6 NRC 350 (1977), is vacated on the ground of mootness; this 
construction permit proceeding is terminated,· and the Director of N:uclear 
Reactor Regulation is instructed to revoke the outstanding construction 
permit by reason of the vacating ofLBP-77-53. 

It is so ORDERED. 

FOR THE APPEAL BOARD 

C. Jean Bishop 
/" Secretary to the 

Appeal Board 

41n this connection. we are not here cOnfronted with the qUestion, recently considered by a 
,licensing board in a different proceeding. of the extent of the authority of auch a board to 
order an involwitary dismissal of a construction permit application on the ground that the 
applicant hu clearly (but without saying so) abandoned its purpose to build the facility in 
question. See Puerto Rko Ekctrlc P_r Authority (North Coast Nuclear Plant, Unit 1). LBP. 
8().IS, 11 NRC76S.767 (May 29, 1980). In an unpublished order entered on 1une 4. 1980, we 
called upon the North Coast parties to brief that question. 
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Cite as 11 NRC 870 (1980) 

UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

ALAB-S97 

ATOMIC SAFETY AND LICENSING APPEAL BOARD 

Alan S. Rosenthal, Chairman 
Dr. John H. Buck 

Richard S. Salzman 

In the Matter of Docket No. STN SD-488 
SD-489 

. SD-490 

DUKE POWER COMPANY 
(Perkins Nuclear Station, Units 

1, 2 and 3) 
June 20, 1980 

The Appeal Board extends until its further' order the time for filing 
exceptions to the Licensing Board's partial initial decision on the issue of 
alternate sites for the Perkins facility (LBP-80-9, 11 NRC 310 (1980», to 
await the Licensing Board's decision on two other matters which may have 
a bearing on the parties' need for (or the content of) exceptions. 

RULES OF PRACI1CE: APPELLAlE PROCEDURE 

A partial initial decision upholding the applicant's selection of a site for 
its nuclear facility is subject to immediate appeal notwithstanding the fact 
that it does not authorize the issuance of a construction permit or pave the 
way for the issuance of a limited work authorization. Houston Lighting and 
Power Company. (Aliens Creek Nuclear Generating Station, Units 1 and 2), 
ALAB-30J, 2 NRC 853, 854 (1975). 

APPEAL BOARDS: EFFECTIVENESS OF DECISIONS 

Decisions and orders of an appeal board are immediately effective. 
Absent an appeal board's or the Commission's issuance of a stay, a . 
licensing board is both entitled and duty-bound to carry out appeal board 
directives with suitable dispatch. 
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APPEARANCES 

Mr. Willlam G. Pfefferkorn , Winston-Salem, North Carolina,' for 
the intervenors, Mary Apperson Davis et al. 

Mr. J. Michael McGarry, m , Washington, D.C., for the applicant, 
Duke Power Company. Mr. Charles A. Barth for the Nuclear 
Regulatory Commission staff. 

MEMORANDUM AND ORDER 

A. I. On February 22, 1980, the Licensing Board rendered a partial 
uiitial decision in this construction permit proceeding involving the 
proposed Perkins nuclear facility. LBP-80-9, 11 NRC 310. That decision 
addressed specifically the question whether there was an alternate site for 
the location of the facility which was "obviously superior" to the site chosen 
by the applicant. On the basis of its consideration of the evidence before it, 
the licensing board expressly answered ,this question in the negative.ld. at 
336. This ultimate conclusion rested upon, inter alia, the fruits of a 
compari~on made by, the board between the Perkins site (situated on the 
Yadkin River) and an alternate site on Lake N:orman in the Catawba River 
Basin. ' 

Even though the partial initial decision did ,not authorize the issuance of 
a' construction permit (or pave the way for the issuance of a limited work 
authorization),. it was nonetheless subject to imniediateappeal. Houston 
Lighting and Power Company. (AlIens Creek Nuclear Generating Station, 
Units I and 2), ALAB-301, 2 NRC 853, 854 (1975). We decided, however, 
to toll on our own initiative the running of the period prescribed by 10 CFR 
2.762(a) for the filing of exceptions to the decision. Order (unpublished) of 
March 4, 1980. Our reason for doing so was the then pendency before the 
cOmmission of a petitio~ for review· of Rochester Gas and Electric 
Corporation. (Sterling Power Project, Nuclear Unit No. I), ALAB-502, 8 
NRC 383 (1978). A principal issue raised by that petition was whether, in 
Sterling, we had properly interpreted the "obviously superior" standard 
previously laid down by the Commission for employment in the undertak­
ing of alternate site analyses.2 We thought that the Commission's resolution 

'This was because of the other issues which still remain for Ucensing Board resolution. See 
LBP-80-9, supra, 11 NRC at 336. , 
lSee Public Service Company of New Hampshire (Seabrook Station, Units 1 and 2), CLI-77-8, 5 
NRC 5Ol, 526-30 (1977), affirmed sub nom. New England Coalition on Nuclear Pollution v. 
NRC, 582 F.2d 87 (1st Cir. 1978). . , 

871 



of that issue might have a bearing upon the correctness of the partial initial 
decision here, which (as just noted) dealt specifically with the question 
whether there is any alternate site "obviously superior" to that proposed for 
the Perkins facility. 

On May 29, 1980, the Commission handed down its ruling in Sterling. 
CLI-80-23, II NRC 731. The following day, we issued an order (unpubl­
ished) in which we took recognition of that fact and directed that fact and 
directed that any exceptions to the partial initial decision in the caSe at bar 
be ftled by June 23, 1980. 

2. On April IS, 1980 - almost two. months after the partial initial 
decision had been rendered and some six weeks before the Commission 

, acted in Sterling - David Springer ftled a petition with the Licensing Board 
in which he sought for. a second time' leave to intervene in this prOceeding 
(as well as certain allied reliet)~ On May 5, the NRC staff responded to that 
petition .. urging its denial on the merits. It flIed that response with us rather 
than· the Licensing Board. Its justification was that the petition reflected 
that Mr. Springer, who assertedly owns property on the Yadkiri River in the 
vicinity oftlie Perkitis site, wishes to reopen the alternate site issue resolved 
in favor of the applicant in the partial initial decision." According to the 
staff, 'the petition having been ftled more than ten days after that decision 
had been rendered, the Licensing Board no longer had jurisdiction to 
consider it. 

Without ·pausing to consider whether the staff was right in its belief that, 
in the ·circumstances, this Board alone could now pass on the merits of the 
Springer petition, we ~eld that. the response. should have been flIed with 
Licensing Board. ALAB-S91, II NRC 741 (May 7, 1980). That conclusion 
was founded upon. the settld principle that "[e]very tribunal - whether 
judicial or administrative - possesses the inherent right (indeed, the duty) 
to determine in the first instance the bounds of its own jurisdiction". Id at 
742-743. Accordingly, we referred the response to the Board below for its 
consideration ab initio of the stafrs jurisdictional assertions - recording 
our assumption that,· once the applicant's response to the Springer petition 
was also in hand, the Board would "take such action on the petition as 
appears to ihppropriate". Id at 742-743. 

J 

'Mr, Springer's previous (and also untimely) intervention petition was denied by the Licensing 
Board. We afTlJlIled that denial. ALAB-431. 6 NRC 460 (1977) . 
• More particularly. Mr. Springer appears to desire to press the Lake N~alternative which 
the Licensing Board had found not to be obviously superior. See p. 871. supra. . 
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On june 11, while the Licensing Board still had the petition under 
advisement, the already admitted intervenors (who participated in the 
hearings below)' moved before us for an extension until at least August 25, 
1980 of the time within which to file their exceptions to the February partial 
initial decision. Their motion represented that they had filed a motion to 
reconsider that decision or to reopen the record on the strength of the 
Springer petition6 and asserted that "these matters should be resolved" 
before exceptions must be f:led: ' 

On June 17, the Licensing Board entered an order (unpublished) in 
which it determined that it had jurisdiction to' consider the Springer 
petition. It announced, however, that it nonetheless would "not proceed to 
rule on, the merits of the petition until the Appeal Board has ruled on the 
question of jurisdiction". , . 

B. As is evident from the foregoing discussion of the tangled procedural 
web in which this case has become enmeshed, there are two interrelated 
maters requiring our prompt attention. The first concerns the Licensing 
Board's election not to act on the merits of the Springer petition until after 
we had either ratified or overturned its conclusion that it has the 
jurisdiction to do so. The second is the intervenors', request that the time for 
the filing of their exceptions to the February 22 partial irutial decision be 
extended to abide the event of the disposition of both the Springer petition 
and their own motion for reconsideration or to reopen which was based 
thereon.' We examme these matters seriatim. 

1. It is apparent that the Licensing Board misapprehended our 
instructions to it in ALAB-591. It was our intent, of course, that the Board 
first come to grips with the question posed by the staff pertaining to its 
jurisdiction to entertain the Springer petition on its merits. But we did not 
contemplate that, were the Board to resolve the question adversely to the 
staff's position, it would then decline to proceed further pending work from 
us as to whether that resolution was correct. Where a tribunal fmds in favor 
of its jurisdiction to act upon a particular request for relief presented to it, it 
normally then goes ahead and rules upon the merits of the request without 
awaiting appellate confirmation that such jurisdiction in fact exists. In this 
instance, it was certainly not our purpose to require the board below to 
depart from that normal practice. 

'Mary Apperson Davis et oJ. 
'We have ascertained that that motion had been filed with the Licensing Board on June 6, 
1980. 
'Both the applicant and the staff oppose the request. 
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In any event, we have decided that little useful purpose wo~d be served 
by our intrusion into the jurisdictional dispute. Although we think the 
Licensing Board's analysis on the point to be questionable,' we are now 
persuaded that there are substantial practical reasons why that Board -
and not we - should undertake to decide (at least in the fll'St instance) 
whether the Springer petition (and the intervenors' motion to reconsider or 
reopen) are meritorious. That Board is, of course, much more familiar than 
we are with the record already developed on the alternate site issue. It 
therefore is in a better position to pass initial judgment on whether, in the 
totality of circumstances, there is sufficient warrant to grant, in whole or in 
part, the relief which has been sought of it by Mr. Springer and the 
intervenors. 

This being so, the best course is simply· to put aside the jurisdictional 
question and to call upon the Licensing Board to decide the matters which 
have been put before it as soon as feasible.!! In this connection, the Board 
below is not to await the expiration of the period allowed for Commission 
review of this order (see 10 CFR 2.786) before undertaking to discharge that 
assignment. Decisions and orders of this Board are immediately effective. 
Absetlt the issuance of a stay of our directives by either the Commision or 
this Board, a licensing board is both entitled and duty-bound to carry out 
those directives with suitable dispatch. tO 

2. In the circumstances, we fmd reasonable the intervenors' request that 
the time for the filing of exceptions to the February partial initial decision 
be extended. As they correctly observe, the need for (or the content of) 
exceptions on their part might well be influencd by the action taken below 

'Among other things, the Board directed its principal attention to whether it had lost 
jurisdiction over the entire construction permit proceeding (which it clearly has not). The real 
question, however, would appear to be whether, by reason of its disposition of the alternate site 

. issue in the February 22 partial initial decUion, the Board is now no longer empowered to 
entertain a new intervention petition which seeks to reopen that very issue. Apart from a 
reference to what transpired in another licensing proceeding years ago, that question was not 
treated in June 17 order. 
'Even if the Licensing Board incorrectly resolved the jurisdictional question (which we need 
not and do not decide), there is no question that we have the requisite authority (in the exercise 
of our conceded jurisdiction) to remand the cause to that Board with instructions to take that 
step. 

In this regard, there is DO substance to the staIrs argument to us that the intervenors' 
June 6 motion must be deemed untimely because not flied within 10 days of the rendition 
of the partial initial decision. The ten day limitation contained in 10 CFR 2.771(a) -
upon which the staff relies - is in terms applicable solely to fmal Commission decUions 
(i.e., those decisions rendered upon ultimate appellate review of initial decUions (see 10 
CFR 2.77CJ). 

10lt should go without saying that, once it has ruled on the Springer petition and the 
intervenors' motion, the Board below will be free to take any further action with regard to the 
alternate site issue as may appear to it to be warranted by its ruling. 
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on the Springer petition and their motion to reconsider or reopen the 
record.11 

Because of the present uncertainty as to when that action will be 
forthcoming, however, it seems desirable to refrain from now establishing 
another specific date for the filing of exceptions. Instead, we shall merely 
suspend the current deadline. At the appropriate future time, a further 
order will be entered which will fix the new deadline.J2 

The time for the filing of exceptions to the February 22, 1980 partial 
initial decision, LBP-80-9, 11 NRC 310, is hereby extended to await (1) 
Licensing Board action on the Springer petition and the intervenors' June 6, 
1980 motion; and (2) further order of this Board. 

It is so ORDERED. 

';, 

FOR ~HE APPEAL BOARD 

C. Jean Bishop 
Secretary to the 
Appeal Board 

IIIn opposing the extension, both the applicant and the staff assert in substance that the 
Springer petition and the intervenors' motion below are not meritorious. Accordingly, we are 
told, neither pleading can serve to justify not moving forward with the appellate review of the 
partial initial decision at this time. As just seen, however, the Licensing Board - rather than 
this Board - will be undertaking the initial consideration of the merits of the petition and 
motion. In acting on the extension request, it would be obviously improper for us to attempt to 
forecast what result will be reached following that consideration. 
'ZWe offer no assurance respecting the amount of time which that order will provide for the ' 
filing of exceptions; this likely will depend upon the disposition made by the Licensing Board 
of the petition and motion before it. The intervenors' counsel should, of course, already be 
fully familiar with the February 22 partial initial decision and have reached at least tentative 
conclusions respecting what portions of the decision might be the subject of exceptions (in the 
event that the Board below leaves it undisturbed). Our future order will also take into account 
the manifest desirability of achieving an early ultimate resolution of the alternate site issue. 
Indeed, that consideration is what has prompted the request that the Licensing Board rule 
expeditiously. 
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Cite as 11 NRC 876 (1980) 

UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

ALAB·598 

ATOMIC SAFETY AND LICENSING APPEAL BOARD 

Richard S. Salzman, Chairman 
Dr. John H. Buck 

Dr. W. Reed Johnson 

In the MaHer of 

PACIFIC GAS AND ELECTRIC 
COMPANY 

(Diablo Canyon Nuclear Power 
Plant, Units 1 and 2) 

Docket No. 50·275 OL 
50·3230L 

- June 24, 1980 

Acting on intervenors' motion, the Appeal Board orders the record 
reopened to consider seismic data developed from a major earthquake 
occurring some three weeks after the Licensing Board's decision (LBP-79-
26, 10 NRC 453 (1979» approving the seismic design for the facility. 

RULES OF PRACIlCE: REOPENING OF PROCEEDINGS 

A board's discretion to reopen a record to consider new evidence turns 
on whether: (I) the motion is timely, (2) it ~dresses significant safety or 
environmental issues, and (3) a different result might have been reached 
had the newly proffered material been considered initially. Kansas Gas and 
Electric Company (WolfCreek Station, Unit 1) ALAB-462, 7 NRC 320,338 
(1978). 

RULES OF PRACIlCE: REOPENING OF PROCEEDINGS 

A motion to reopen an administrative record may rest on evidence that 
came into existence after the hearing closed. Vermont Yankee Nuclear Power 
Company. (Vermont Yankee Station), ALAB-124, 6 AEC 358, 364-65. 
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RULES OF PRACTICE: REOPENING OF PROCEEDINGS' 

. Evidence of a continuing staff effort to improve reactor safety does not 
perforce warrant reopening a record. For that result, there must be some 
indication in the new evidence that the decision on the existing record 
would permit the use of unsafe equipment or create some other situation, 
similarly fraught with danger to the public, that merits immediate attention. 

TECHNICAL ISSUES DISCUSS~D: 

Seismic design criteria; environmental qualification of electrical equip-
ment. . 

APPEARANCES 

Mr. David S. FIeischaker, Washington, D.C. (Mr. John R. Phillips, 
Los Angeles, California, with him on the brief) for Joint Intervenors,· 
San Luis Obispo Mothers for Peace el al., appellants. 

Mr. Herbert H. Brown, Washington, D.C. (Mr. J. Anthony Kline, 
Sacramento, California, with him on .the brief) for the Governor of 
California, amicus curae. 

Mr. Bruce Norton, Phoenix, Arizona (Messrs. Malcom H. Furbush 
and Philip A. Crane, Jr., San Francisco, California, and Arthur C. 
Gehr, Phoenix Arizona, with him on the brief) for the applicant, 
Pacific Gas and Electric Company, appellee. 

Mr. James R. Tourtellotte (Messrs. L. Dow Davis, IV, and Edward 
G. Ketchen with him on the briefs) for the Nuclear Regulatory 
Commission staff. 

DECISION· 

I. 

1.' The Licensing Board concluded in its September 27, 1979 partial 
initial decision that the Diablo Canyon plant will be able to withstand 
safely any earthquake that can reasonably be anticipated in its vicinity. 



LBP-79-26, 10 NRC 453.1 Joint Intervenors.2 supported by amicus curiae, 3 

appealed that determination. After the appeal was briefed but before it was 
argued, they moved to reopen the record on three grounds:" First, that new 
data obtained from a major earthquake in California's Imperial Valley 
which occurred on October 15, 1979 - about three weeks after the decision 
below was rendered - cast a shadow on the adequacy of the Licensing 
Board's seismic analysis, making it problematical whether the Diablo 
Canyon design criteria meet Commission re'quirements; second, that "new 
seismic reflection data," gathered by a University of California graduate 
student, invalidate both the Licensing 'Board's findings about the nature of 
the linkage between the Hosgri and San Simeon faults and its conclusion 
.that a 7.5 magnitude is a "very conservative" value for the Safe Shutdown 
Earthquake;S and, third , that the staff has changed position about the 
effect of agirig on the ability of the facility's safety-related equipment to 
function properly and now believes that approval of the applicant's current 
"environmental. qualification program" (pertaining to this subject) is not 
warranted. 

IThe decision also approved the physical security plan for the facility. We dealt with the 
separate appeal from that determination in ALAB-S80, II NRC 227 (1980). 
ZComprised of San Luis Obispo Mothers for Peace; Scenic Shoreline Preservation Conference, 
Inc.; Ecology Action Club; Sandra A. Silver; Gordon Silver; John J. Forster; and Elizabeth 
Apfelberg. 
'Although not a party in the proceeding below, we allowed the Governor of California to 
participate on appeal as amiCUf in support of Joint Intervenors' exception number 4S, 
challenging the Board's treatment of "seismic focusing." ALAB·S83, II NRC 447 (March 12, 
1980). 
4The motion was filed on March 28,1980. At the oral argument on the main appeal in San Luis 
Obispo, California, on April 3, 1980, we set a date for responses to the motion and indicated 
that we would decide it on the papers. The applicant's response was accordingly filed on April 
24, 1980, and the staffs on May Sth. 
'The term is defmed in 10 CFR Part 100, App. A, I1I(c) as "that earthquake which is based 
upon an evaluation of the maximum earthquake potential considering the regional and local 
geology and seismology and specific characteristics of local subsurface material. It is that 
earthquake which produces the maximum vibratory ground motion for which certain 
structures, systems, and components are designed to remain functional. These structures, 
systems, and components are those necessary to assure: 

(1) The integrity of the reactor coolant pressure boundary. 

(2) The capability to shut down the reactor and maintain it in a safe shutdown 
condition, or . 

(3) The capability to prevent or mitigate the consequences of accidents which 
could result in potential off site exposures comparable to the guideline exposures of 
this part." 
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2. We have discretion to reopen a record in order to consider new 
evidence. Whether to do so turns on the appraisal of several factors: (1) 
Is the motion timely? (2) Does it address significant safety (or environmen­
tal) issues? (3) Might a different result have been reached had the newly 
proffered material been considered initially']6 

We have considered the motion to reopen in the light of those standards 
as well as in the context of the decision below and the record upon which it 
rests. In our judgment, the Imperial Valley earthquake data may well shed 
significant additional light upon the correctness of key seismic findings 
made by the Licensing Board. If so, we should take that new information 
into account in reviewing the decision approving the plant's seismic design. 
The matter has obvious safety implications and intervenors' motion was 
made with reasonable dispatch after the information became available. We 
accordingly grant the motion to reopen on this issue to the extent specified 
in part II of this opinion. However, as explained in parts III and IV, we find 
no cause to reopen the record on either the Hosgri-San Simeon linkage or 
the environmental qualification program questions. 

3. The new seismic data may affect our evaluation of the entire seismic 
reanalysis. We are, therefore, holding our decision on the remainder of the 
appeal in abeyance until we have examined those data more closely and 
have fully evaluated their significance. 

'Komar Gar and Electric Company (Wolf Creek Station, Unit I), ALAB-462, 7 NRC 320, 338 
(1978). Relying on decisions under Rule 60 of the Federal Rules of Civil Procedure and lCCv . 
. Jm~ City, 322 U.S. 503 (1944). applicant argues that an additional requirement for reopening 

• a record is that "the newly discovered evidence which the proponent of the motion seeks to 
have considered must have been in existence at the time of trial." Applicant's Brief in 
Response to Motion to Reopen. dated April 24, 1980. at 2, fa. 2. The Federal Rules, however, 
. apply only in district ~urt litigation and do not govern agency practice. Rule 1, FR Civ. P. 
Unlike district courts, administrative agencies frequently have continuing responsibilities over 
matters under their supervision. The settled law on reopening administrative records is 
contrary to the applicant·s position. Thus, in ICC v. Jm~ City, the Supreme Court upheld an 
ICC refusal to reopen a record not because the consideration of post.trial evidence was 
proscribed, but because whether to reopen for that purpose was a matter entrusted to the 
agency's discretion. 322 U.s. at 514,519,524; accord, United States v.ICC, 396 U.S. 491, 521 
(1970); Buwman Transportation v. Arkansar·Best Freight System, 419 U.S. U.S. 281, 294-96 
(1974). 

Given the NRC's oversight responsibilities (see Power Reactor Corporation v. 
Electricians, 367 U.s. 396 (1961», it would be strange indeed if this Commission 
could not consider the most recent information bearing on safety in deciding 
whether to license operation of a nuclear power plant. Not surprisingly, agency 
decisions recognize that a motion to reopen a record may rest on evidence that 
"came into existence after the hearing closed." Vermont Yankee Nuclear Power 
Coporation (Vermont Yankee Station), ALAB-I24, 6 AEC 358, 364-65, on remand, 
LBP· 73·18, 6 AEC 488 affirmed in part and reversed in part, ALAB-138, 6 AEC 520, 
523 (1973). 
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,. 

1. A 1;lriefrecapitulation of the circumstances surrounding the design of 
the Diablo Canyon nuclear power plant will place our decision to reopen in 
perspective. We' observed when this case came before us for another 
purpose last year (ALAB-5 19,9 NRC 42,45) that: 

[a]ll nuclear power plants must be designed and built to protect the public from 
the hazards of radioactive releases should the plant be subjected to movements in 
the earth's crust. And such considerations were taken mto account when the 
Diablo Canyon facility was initially proposed for its Pacific coast site. At that time 
the Nacimiento fault was taken to be the nearest major active fault, some 18 to 20 
miles northeast of the plant. The facility was designed, engineered, and 
constructed to withstand earthquake damage on this basis. But, years after 
construction was approved and well underway, that assumption was discovered to 
be ill-founded. 

Subsequent offshore explorations for petroleum have revealed that, at its closest 
. point, the "Hosgri fault" lies only a few miles off the site of the Diablo Canyon 
facility. That proximity raised the likelihood that an earthquake in the vicinity of 
San Luis Obispo might be "considerably more severe" than initially anticipated. 
In light of this intervening development, the plant's design was extensively 
reanalyzed by the applicant, the staff, and the [Advisory Committee on Reactor 
Safeguards]. Their consensus was [that] the Diablo Canyon facility as constructed, 
with some design modifications, would withstand safely the more severe 
earthquake shocks now reasonably anticipatable. [Footnotes omitted.] 

Although it joined in that conclusion, the ARCS expressed reservations 
about the seismic reevaluation of the facility. The Committee noted, for 
example, "that, for want of better data, certain calculations were necessarily 
accepted 'largely on [expert] judgment and experience rather than on 
extensive observations or analyses,' judgments not previously applied in • 
approving power plant design," and "'that the design bases an.d criteria 
utilized in the seismic reevaluation of the Diablo Canyon station for the 
postulated Hosgri event are in certain cases less conservative than those 
that would be used for an original design.'" Ibid. 
. These matters were explored in the hearings below. The Licensing Board 

concluded that the plant was adequately designed to protect the public 
from harm in the event of an earthquake. Its conclusion rests, among other 
things, on (1) the "design response spectrum" utilized in the design 
reanalysis by staff witness Dr. Nathan M. Newmark;7 (2) the assumption 

710 NRC at 492-506. 
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that the magnitude of vertical acceleration experienced in a major 
earthquake would be two-thirds of the horizontal aCCeleration;8 and (3) use 
of the "tau effect'" to justify a reduction in magnitude of higher frequency 
motion in large structures.IO 

On October 15, 1979 - after the decision below was rendered -
California's Imperial Valley experienced an earthquake ("IV-79") with a 
magnitude of 6.4 to 6.9 on the Richter Scale)1 This approached in size the 
7.5 magnitude "Design Basis" (or Safe Shutdown) earthquake on the Hosgri . 
Fault that, in accordance with Commission requirements, all parties agree 
the Diablo Canyon facility's safety systems must be designed to survive in 
functioning condition.12 Because of the Imperial Valley's known high 
seismicity (a' result of the Imperial Fault, which bisects the region), 
numerous strong motion instruments (seismographs) had been put in place 
there before the earthquake occurred. The response of that instrumentation 
to IV-79 provided seismologists with what has been described as "the best 
near-field data set available to date."ll Intervenors argue that data 
obtained from this major seismic event have rendered the Licensing Board 
findings questionable and that the record should be reopened to take the 
new seismic information into consideration. 

2. We have studied the intervenors' motion and the applicant's and 
staffs responses to it. Doing so has left us of the opinion that the IV-79 data 
do raise factual issues bearing on the safety of the plant and their resolution 
might lead us to a different result than the one the Licensing Board 
reached. 

'See 10 NRC at S06-S07: see also fn. 17, supra and accompanying text. 
'"tau" was explained by the Licensing Board "as a simplification of a very complex wave 
motion-structure action problem. The tau effect is ascribed to the fact that all points on the 
foundation of a building do not respond in phase. As a result, the motion of the foundation is 
reduced which, in tum, leads to a reduction in the motion of the building .... The larger the 
foundation and the shorter the traveling wave length, the more effective is the so-called tau 
reduction." 10 NRC at 494 (citation omitted). 
1010 NRC at 494-96. 
liThe magnitude of this earthquake is variously described in the record: 6.9 (Staff Brief); 6.4 
(USGS Circular 795); 6.7 (Rojan and Ragsdale paper); and 6.6 or greater (Intervenors' 
Motion). 'I 

IlSee fn. S, supra. The terms "Design Basis EarthquaIce" and "Safe Shutdown EarthquaIce" are 
interchangeable. 10 CFR Part 100, Appendix A.1II(c) fn. 1 (on S46 of the 1980 ed). 
"Board Notification BN-79-43, December 17, 1979 (from R.E. Jackson memorandum of 
December 12, 1979, at 1).' . 
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For example, the design response spectrum for Diablo Canyon was 
determined primarily from the record of the February 9,1971 earthquake at 
Pacoima Dam. That record includes a peak horizontal acceleration of 1.2g 
which, upon reduction to a response spectrum, yields an "effective" or high 
frequency anchor point acceleration ofO.7Sg.14 Comparable figures for the 
smaller IV-79 event are a peak ofO.8lg and a 0.36 mean acceleration." Yet 
some of the horizontal response spectra generated from the Imperial Valley 
motion records exceed the Diablo Canyon spectrum values . 

. In the case of vertical motion, the near-field IV-79 vertical peak 
accelerations and the vertical response spectra for frequencies greater than 
S cycles per second (cps) are generally equivalent to comparable values for 
horizontal motion,l6 In the Diablo Canyon seismic reanalysis, however, 
vertical motion values are apparently taken to be two-thirds of comparable 
horizontal values.17 We further note that some of the vertical response 
spectra also exceed the Diablo Canyon design spectrum values. . 

Finally, we are told by the applicant and the staff not to be concerned 
that apparently no tau effect was exhibited at the Imperial County Services 
Building (which was heavily damaged as a result of the earthquake). They 
say this fact may be discounted because that building is built on piles, in soil 
, whereas the Diablo Canyon site is rock. IS In the proceeding below, Dr. 
Newmark (the staWs seismic expert witness) used the motion records of the 
Hollywood Storage Building - approximately the same size as the Imperial 
County Services Building - to demonstrate the existence and nature of the 
tau effect. But the Hollywood building is also built on piles, in soil. 

Thus a number of apparently significant inconsistencies exist between 
the Imperial Valley data and the information presented during the Diablo 
Canyon seismic hearing. This, together with the fact that the Imperial Valley 
records provide the best existing set of near-field strong motion data, make 
·it appropriate - indeed prudent - to reopen the record to receive the new 
Idata in order to test the conclusions that flow from them against those 
iJIlade by the Board below as justifying approval of the Diablo facility's 
Iseismic design. 

14See Diablo Canyon Safety Evaluation Report (SER), Supplement 5, Appendix C. at C4 and 
C6. 
ISMeasured at a distance of 5.8 km from the Imperial Fault, which is equal to the Diablo 
Canyon facility's distance from the Hosgri Fault, Blume Affidavit, '6, Table-I, and Figure I 
(Attached to Applicant's Response to Motion to Reopen). 
16See Blume Affidavit, Table I (Attached to Applicant's Response to Motion to Reopen); 
Rothman-Kuo Affidavit, Figures (Attached to StafTResponsc to Motion to Reopen). 
I7BlumcTestimony, fol. Tr. 6099at4l, Figures lOand 11; SERSupplementNo. 7,at3-18. 
IIApplicant's Briefat 17-18; StafTBricfat 13.fJ. 
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3. As we mentioned, the Imperial Valley Earthquake occurred on 
October 15, 1979. Intervenors' expert witness, Dr. Brune, thereafter 
completed his review "in late February when he received the necessary 
data." (Motion, at 9.) The motion to reopen was not flied, however,.until 
March 28, 1980, before the appeal was argued but after it was briefed. The 
staff and applicant contend that the motion to reopen was untimely. We do 
not think so. But even were we to agree, "a matter may be of such gravity 
that the motion to reopen should be granted notwithstanding that it might 
have been presented earlier."19 In our judgment, that is the case here20 

4.' The Licensing Board had no opportunity to peruse the Imperial 
Valley seismic data; which we have now given 'close (if preliminary) 
examination. This leaves us the more familiar with those aspects of the 
record challenged by the motion to reopen. In these circumstances, and in 
the interest of expedition - for the plant is rapidly approaching completion 
and fairness entitles the applicant to learn as promptly as possible whether 
any reanalysis or redesign may be required - we will conduct the reopened 
evidentiary hearing ourselves. In an effort to frame the issues for that 
hearing, we have prepared and set out in an Appendix to this decision 
specific questions generally related to the 1979 Imperial Valley earthquake 
data. We believe these encompass the intervenors' concerns and include 
matters this Board wishes to consider. The parties should address them with 
written direct testimony by appropriately qualified witnesses. (Unless it is 
already in the record, a statement of each witness' qualifications should 
accompany his or her testimony.) All testimony is to beflledwith this Board 
and served no later than 45 days from the date of this decision .21 

m. 

Joint Intervenors' second ground for reopening concerns the maximum 
credible earthquake that the Hosgri Fault is capable of. causing. The 
Licensing Board determined it to be one of7.5 magnitude, which the Board 
characterized as a "very conservative. value for the safe shutdown 

·'Public Service Company o/Oklahoma (Black Fox Station, Units 1 and 2), ALAB-573, 10 NRC 
175,804 (1979), quoting Vermont YanIcu, supra, ALAB-138, 6 AEC 520,523 (1973). 
2OFor the reasons explained in fn. 6, above, applicant's contention that a motion to reopen 
must rest on evidence in existence at the time of trial - which would rule out any use of the 
1V-79 data - is not well taken. 
2·Submission of testimony on matters other than answers to our questions is permissible, 
provided that it if confined to topia directly reIn-ant to the reopened i.uuu • 
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earthquake." 10 NRC at 468 and 485. Intervenors' motion rests ;on 
investigations conducted in 1979 by Mr. R. B. Leslie, a graduate student 
and a candidate for a master's degree in Earth Sciences (geology) at the 
University of Califomiqa at Santa Cruz. Mr. Leslie collected high-resolu­
tion seismic' reflection data in shallow, near-shore' areas proximate to the 
San Simeon and Hosgri fault zones. These led him to conclude that the 
offshore extension of the San Simeon fault zone "is 2 to 8 km wide and 
composed of numerous anastomosing [i.e., intercommunicating] fault 
strands," and that it "can be followed approximately 10 km southeastward 
from San Simeon Bay where it joins a strand of the Hosgri fault zone." 
Leslie Affidavit, at 5 (attached to Motion to Reopen). 

Joint Intervenors argue in essence that the Board's conclusion on 
earthquake magnitude rests on its assumption that the Hosgri Fault is not 
connected to any other, and that Mr. Leslie's affidavit invalidates that 
assumption. They add that the U.S. Geological Survey's evaluation of the 
Hosgri Fault agrees with the idea that earthquakes greater than magnitude 
7.5 could occur there. To support this proposition, intervenors cite passages 
from a 1976 USGS report. 

Intervenors misstate the Geological Survey's position. The report on 
which they rely is in the record.22 When the relevant excerpts (reproduced 
in the margin below13 ) are read in context, there is no question that the 
Survey's testimony mirrors the Licensing Board's finding - viz ., that the 
Hosgri Fault has not been shown capable of causing earthquakes greater 
than 7.5M. And, contrary to intervenors' assertions, the Geological Survey's 
expert testimony before the Board was that, even were the Hosgri Fault 
interconnected in the manner the Leslie affidavit now avers to be the case, 
the entire system is ofa kind unlikely to experience earthquakes above a 7.5 
magnitude.24 Mr. Leslie's affidavit does not suggest (much less state) that 

ZlSupplement No. 4 to the stafrs Safety Evaluation Report (SER) on the Diablo Canyon 
Facility, page C-I: intervenors rely on pages CIO through C14. 
23"The suggestion that the Hosgri-San Simeon-San Gregorio faults comprise a system capable 
of a magnitude 8 earthquake is a legitimate and serious question, which has been considered 
since discovery of the Hosgri fault zone by Hoskins and Griffiths (1971). It is our current 
judgment, however, based upon the data in the FSAR, data in the literature, some work in 
progress within the USGS, present concepts of earthquake source areas along the west coast of 
the U.S., and the arguments given above that such faults have not been demonstrated to be 
capable of generating magnitude 8 + earthquakes. In essence the Hosgri, San Simeon, and San 
Gregorio faults, even if parts of a common zone of defotmation, have the dominant 
characteristics of subsidiary faults within the San Andreas system. Such subsidiary faults have 
no record of or estimate of earthquakes larger than magnitude 7.s on them." SER Supp. No.4 
atCl4. 
24See fn. 23, mpra • 
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the USGS erred in reaching that conclusion. For that matter, Joint 
Intervenors themselves endorsed this USGS position in the proposed 
findings they submitted to the Licensing Board.25 Intervenors offer no 
support for their new view aside from the Leslie affidavit. In our judgment, 
the proffered evidence is not of 'such a character that, had it been 
introduced below initially, a different result might have obtained. There is 
no occasion to reopen the record to consider it now:' 

IV. 

Joint Intervenors' third argument for reopening makes the assertion that 
approval of the applicant's "environmental qualification program''26 was 
unwarranted. They allege that new information reveals that the program 
did not identify all the safety-related equipment involved at the Diablo 
Canyon facility and failed to take into account the effect of "aging" on that 
equipment's ability to function properly. 

The "new information" &:>nsists of. two staff communications to the 
applicant. The first, a 'letter dated November 2 1979, sought additional 
material for an ongoing staf review of standards applicable to certain 
instrumentation and electrical equipment. The passage relied upon ap­
peared in an enclosure with that letter and is reproduced in' the margin 
below.27 Intervenors construe the passage as specific staff recognition "that 
the listing o~ equipment in the [applicant's] Diablo Canyon [Final Safety 
Analysis Report] was insufficient .... 21 They argue that because of this, the 
record must be reopened to consider the equipment not listed. 

HJoint Intervenors' Proposed Findings of Fact and Conclusions of Law, 45, 46 and 63 (filed 
March 25, 1979). 
26'fhis "program" is a short-hand reference to the ability of safety-related equipment to 
withstand steam, heat, irradiation, humidity, and other adverse environmental conditions both 
in normal operation and in the event of an ac:c:ident or other malfunction. General guidelines 
in this area appear in Appendices A and B to 10 eFR Part SO; specific: requirements are set 
forth in various Regulatory Guides and industrial standards descn1>ed in section 3.11 of the 
staIrs Standard Review Plan, NUREG-751087. 
211'he FSAR Tables that identify the operational requirements of equipment which must 
function during and subsequent to the deljign basis ac:c:idents are general and' are not 
sufficiently complete for purposes of documenting equipment qualification parameters. 
Therefore, provide a table listing of all Class IE safety-related data for each as noted in the 
attachment. This table should include aU equipment located both inside and outside of 
containment, includng ba1anc:e-of-plant and nuclear steam system supplied equipment." 
21Af1idavit ofR-B. Hubbard, at 7 (attached to Joint Intervenors' Motion to Reopen). 
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The staff responds that intervenors have drawn a mistaken inference 
from the paragraph they cite. The letter accompanying the enclosure was 
apparently intended to convey that all the staff wanted from this applicant 
was operating data for safety-related equipment which it had previously 
reported would be used at Diablo Canyon. While the covering letter may 
have been ambiguous, the staff represents unequivocally that the applicant 
did identify everything it should have and indicates where that information 
can be located in the record.29 Intervenors mention no additional items of 
equipment that the applicant should have but did not identify; they rely 
simply upon the passage from the enclosure that accompanied the staWs 
letter. AccordiDgly, their point is not well taken. 

The other post-hearing staff communication that intervenors call our 
attention to is a February 25, 1980 notice to "All Construction Permit and 
Operating License Applicants."30 The notice apprised the addressees of a 
staff proposal for new generic standards (including ones pertaining to 
aging) on environmental qualifications of ~ertain safety-related electrical 
equipment; transmitted the proposal to the addressees for review and 
comment; and informed them of the staWs "interim position" pending fmal 
adoption of the proposal. If the staff proposal is adopted in its present form, 
it may require items of electrical equipment at Diablo' Cariyon to be 
"backfitted" to meet the new standards. 

Joint Intervenors assert that these new standards represent a significant 
departure from the position the staff espoused before the Licensing Board, 
and that the record must therefore be reopened to consider the change. We 
do not agree. The staff itself informed the Board of the pending proposals, 
which are based on work going back many years, and the Board took ,the 
prospect of their future adoption into consideration in its decision.3• 

29Affidavit of Thomas G. Dunning, at 2 (attached to the StaffRcsponse to Intervenors' Motion 
to Reopen); Diablo Canyon FSAR Tables 3.11-1, 3.11-IA and 2.11-2 and Tr. 8766.69. 
lONUREG-0588; 45 FR 3124 (January 16, 1980). . 
'IThe Board stated that (10 NRC at 506-07): 

Testimony as to the seismic qualification of the Class I electric equipment was 
presented by NRC staff witness Faust Rosa. (Testimony following Tr. 8748). He 
also testified concerning aging, noting there previously had been no such 
requirement but that did not make nuclear plants unsafe because there are other 
things going on continuously that would reveal the effects of age, such as seismic 
testing and normal maintenance. (Tr. 8785, 8786). The Staff, nevertheless, is 
conducting research programs and a systematic evaluation of older operating 
reactors to better determine the significance of aging in qualification testing. This 
subject will be reassessed by the Staff before natural aging could have any 
significant effect on the seismic qualification of equipment installed at Diablo 

. Canyon. (Rosa Testimony at 6-7). It was also pointed out that there is nothing 
unique about most of the equipment in a nuclear power plant and that a wealth of 

(FOOTNOTE CONTINUED ON NEXT PAGE) 
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A continuing staff effort to improve reactor safety standards is neither 
novel nor unexpected. The fact that a new proposal is in the wind does not 
perforce warrant reopening a record. For that result, there must be 
indication in the "new evidence" that the decision on the existing record 
would permit the use of unsafe equipment or create some other situation 
similarly fraught with danger to the public that merits immediate attention. 
Intervenors do not suggest this' to be the case here and the Board 
specifically stated that it 'was not. 10 NRC at 506. Moreover, in the event 
the new standards are adopted, they provide for their application to existing 
reactorS.32 In the' circumstances, we find no cause in Joint Intervenors' 
submissions that warrant reopening the record on this subject. 

The motion to reopen the record is granted to the extent provided in P~rt 
II, above; the parties are directed to file written testimony with this Board 
within 45 days on the questions appended to this decision. 

It is so ORDERED. 

FOR THE APPEAL BOARD 

C. Jean Bisliop 
Secretary to the 
Appeal Board 

lI(FOOTNOTE CONTINUED FROM PREVIOUS PAGE) 
experience exists With this eqUipment in facilities around the world which have been 
in existence the past ten, twenty or more years (Tr. 8790). 

The Staff review of the' seismic design of the Diablo Canyon plant was the most 
extensive ever undertaken by the Staff of the NRC. (Knight Testimony at 54). The 
Applicant's review was also extraordinarily thorough. 

The Board fmds that the Applicant has demonstrated through appropriate analysis 
and tests that Category I structure(s], systems, and components will perform as 
required during the seismic load of the safe shutdown earthquake. 

The Board fmds that the Category I structures, systems, and components will be 
adequate to assure (a) the integrity of the reactor coolant pressure boundary, and (b) 
the capability to shut down the reactor and maintain it in a safe condition. 

:IlSee 45 FR at3121. 
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APPENDIX . . 
1. The October IS, 1979,.Imperial Valley Earthquake (IV-79, ML-6.4-

6.9) provided an extensive set of strong motion records in the near field of a 
rather severe earthquake.3) The parties should compare the horizontal peak 
acceleration values recorded for various instrument positions with earlier 
predictions and compilations of such motion, e.g. , those contained in the 
Final Safety Analysis Report (FSAR) on the Diablo Canyon Nuclear 
Power Plant, Amendment SO, Appendix D LL lIB, Figures 2,.3 and 4; and 
United States Geological Survey (USGS) Circular 795, Figures 4, 24, 47, 
and 48. Those comparisons should (if possible) address whether there is 
magnitude independence or a saturation effect for ground motion intensity 
in the near field of earthquakes.34 

2. Response spectra have been developed from the near-field (1 to 11 
Ian) ground motion records produced by IV-79. The records contain 
horizontal peak acceleration values in the range 0[0.81g to about 0.2g. The 
applicant calculated a mean peak acceleration ofO.36g for IV-79 at the 5.8 
Ian site-to-fault distance that characterizes the Diablo Canyon site 
(Applicant's Brief). Despite the fact that the IV-79 peak acceleration values 
are generally lower than t!Ie 1.15g peak. acceleration or 0.75g zero-period 
acceleration used as the design basis for the Diablo Canyon plant (resulting 
from a postulated 7.5M event on the Hosgri fault), there are instances 
(although only those from the EI Centro Arrays are significant) for which 
the IV-79 horizontal responses exceed the Newmark Design Response 
Spectrum for Diablo Canyon. (See staff brief at 9; Brune' affidavit, 
Attachments A and B.) In view of this, the parties should discuss whether 
the Newmark Spectrum is an appropriate and sufficiently conservative 
representation of the 705M event at HOSgri.3' 

3lPreliminaty Summary of the U.S. Geological Survey Strong-Motion Records from the 
October 15, 1979 Imperial Valley Earthquake by R.L. Porcella and R.B. Mathiesen (October 
1979). included in Board Notification, December 17, 1979. 
34See, for instance. Tr. 8597; 10. lOS; 5889-90. 
"In other words. if the various 1V-79 near·field response spec:tra were used to generate a 
smoothed, average response spec:trum for zero-period acceleration appropriate to that event (m 
accordance with techniques explained in Blume's testimony fol. Tr~ 6099 at page 6 and pages 
39 and 40). and if this spectrum were scaled to a 0.75g zero-period acceleration, would the 
resulting response spec:trum ~ bounded by the Newmark Spectrum for Diablo Canyon? 
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3. We are told that IV-79 data are not relevant to the Diablo Canyon 
seismic analysis because that plant is a "rock" site, whereas the Imperial 
Valley data were obtained on soil sites. (Rothman - Kuo Affidavit at 3; 
Blume Affidavit, Para. 8.) What is the significance of this difference in view 
of the conclusion of the authors of USGS Circular 795 (based, on an 
analysis of data provided in that document) that" for comparable earth­
quake magnitude and distance, there are no significant differences between 
peak horizontal accelerations measured on soil or rock? (USGS Circular 
795 at pages 1, 17, and 26.) This question should be considered in light of 
statements by applicant's witness Blume .to the effect that accelerl\tion, 
rather than velocity or displacement, is the critical parameter in the design 
of Diablo Canyon (Blume Affidavit, Para. 9; Testimony fol. Tr. 6099, at 
33) ... 

4. The magnitudes of vertical and horizontal acceleration values 
measured at IV -79 are generally comparable. (Mean values calculated at a 
distance of 5.8 km from the fault are virtually identicaI.)36 The response 
spectra developed for vertical motion within 11 km of the Imperial Fault 
during IV-79 appear to show generally equivalent values of vertical and 
horizontal response for periods less than about 0.2 seconds (i.e. , frequencies 
in excess of 5 CpS).37 Finally, in some instances the higher frequency 
portions of the IV-79 response spectra for vertical motion exceed compara­
ble portions of the Diablo Canyon Design Response Spectrum.38 

Observations made of the IV-79 data and response spectra appear to be 
consistent with the criteria set forth in NRC Regulatory Guide 1.60. These 
require that vertical accelerations in the higher frequency range be equal to 
horizontal accelerations. As the guide states: 

It should be noted that the vertical Design Response Spectra are 213 those of the 
horizontal Design Response Spectra for Frequencies less than 0.25; for frequen- . 
cies higher than 3.5 they are the same, while the ratio varies between 2/3 and 1 for 
frequencies between 0.25 and 3.5.39 

"Blume Affidavit, Table I, Figures 1 and 2. 
37R.othman - Kuo Affidavit, Figures. 
"Ibid. ' 
~e note that elsewhere in the Regulatory Guide frequencies are presented with accompany­
ing units of cycles per second (cps), and assume that these units are inadvertently omitted in 
the portion we have quoted. 
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The references to vertical motion made in the Diablo Canyon record, 
however, indicate that a 213 ratio between vertical and horizontal motion 
was apparently utilized at all frequencies.40 The parties sho~d address this 
apparent inconsistency and explain it, if possible. Should there be 
substantive and relevant analyses suggesting that vertical motion records do 
not reflect the true vertical motion, these should be provided 41 

5. Peak horizontal acceleration values measured at the base of the 
Imperial Valley Services Building during IV-79 exceed those measured in 
the free field 103 meters away from the building. The motion records are 
described as showing similar amplitudes but greater low frequency motion 
in the building than in the free field.4l No response spectra for the two 
recording locations have been provided. The acceleration data, however, 
may be taken to indicate that no reduction in building motion due to the 
tau effect was realized in this instance. . 

Based on these observations, intervenors question the validity of the tau 
concept as well as its use to reduce the higher frequency portions of the 
Diablo Canyon Design Spectrum~ The staff and the applicant answer that, 
because the Imperial County Services Building was supported on piles in a 
deep soil structure, these observations are irrelevant to the use of a tau 
effect in the seismic reanalysis of Diablo Canyon, which is built on a rock 
site.4l StafTwitness Newmark, however, used recorded earthquake motions 
at the Hollywood Storage Building to demonstrate the use of a tau effect 
analysis."". The Hollywood Storage Building itself is built on piles in soil. 
Thus, the "built-on-piles" rationale appears insufficient to explain why no 
tau effect was evident at the Imperial Valley Services Building. 

One feature distinguishing the two buildings that no party commented 
. upon is that the Hollywood Storage Building has a basement and the 
Services Building does not. Intervenors' witness, Dr. Luco, used this act to 
explain in part why he believes the Hollywood building should have a large 
tau value.4s Rojahn and Ragsdale's discussion implies that to some extent 
ground level instrumental responses within the Imperial Valley Services 

40SER Supplement 7, at 3-18; Knight Testimony, at 13, fo1. Tr. 8697, Ghio Test., at 1, fol. Tr. 
6993. Blume Testimony, at 41, fol. Tr. 6099. 
41See, for example. Newmark Testimony, fo1. Tr. 8552, Reference B at 4, 5; Tr. 9349. 
42See "A Preliminary Report on Strong-Motion Records from the Imperial County Services 
Building" by Christopher Rojahn, U.S. Geological Survey and J.D. Ragsdale, California 
Division of Mines and Geology (undated but issued early January 1980), at 7 and 8. 
4lBlume Affidavit, Para. 10; Rothman - Kuo Affidavit, at 7. 
"SBR Supplement S, Appendix C. 
4'Tr.8949. 
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• 
Building may have been influenced by the response (and failure) of the 
building itself.46 

In any event, given the apparent similarities between the structural 
foundations of the two buildngs, the explanations provided thus far for a 
seeming lack of a tau effect at the Imperial Valley Services building are 
inadequate. The parties should provide additional information on this point 
and relate their analyses to both geologic and structural conditions 
prevailing at the Diablo Canyon site. 

6. Throughout the Licensing board hearings, parties stressed the role of 
soil-structure interactions as a mechanism that would reduce the magnitude 
of structure motion relative to ground motion (e.g. , Tr. 8878; 8947-46). 
Staff and applicant's arguments (in response to intervenors' suggestion of 
the apparent lack of tau effect during IV-79) point to soil structure 
interactions as the reason for building motion exceeding that of the ground 
(Blume Affidavit, Para. 10; Rothman - Kuo Affidavit, at 7). (a) Describe 
and explain the circumstances in which soil-structure interactions produce 
enhanced or reduced structural 'response. (b) Discuss the relevance and 
applicability for such interactions to the seismic response assumed for 
Diablo Canyon. 

7. Intervenors (Blume Affidavit, at 5) and the applicant (Frazier 
Affidavit, Para. 3) have suggested that the strong motion data obtained 
from stations along the direction of the Imperial Fault evidence the 
"focusing" of earthquake motion. Yet, when the acceleration data of two 
such stations, El Centro Array Numbers 6 and 7, are plotted as a function 
of distance from the fault (e.g. , Blume Affidavit, Figures I and 2), the 
horizontal "acceleration values fall well below the regression line mean for 
the I km distance. The vertical acceleration values are also lower than the 
mean on such a plot. 

To the extent possible, the parties should analyze the seismic records for 
the IV-79 earthquake as they pertain to the focusing phenomenon and 
relate the results of such analyses to the likelihood that, in the event of an 
earthquake anywhere along the Hosgri Fault, focusing might result in 
amplified seismic motion at Diablo Canyon. 

8. We have received preliminary reports of the effect ofIV-79 on the E1 
Centro Steam Power Station. (Board Notification December 17, 1979, 
Levin and Martore Observations; Rothman - Kuo Affidavit, at 12). In 
many respects, the structures and systems of that facility resemble those of 

'46Rojahn and Ragsdale. at 7 and 8. That report also reflects information regarding the Services 
Building assymetric structure (at 2 and 3) which may explain why it was susceptible to damage 
(see Newmark Testimony fol. Tr. 8552, Attac~ent B. at 14 and IS). 
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the Diablo Canyon plant. Their response ,to a severe, well instrumented 
seismic event can be analyzed to help COnflIlIl or refute analytical 
techniques and assumptions used in the Diablo Canyon seismic analysis. 
The parties should prepare and submit such an analysis. 

9. In addition to answering our questions about information from the 
Imperial Valley earthquake, we would like the parties to address Paragraph 
E on page 6 of the McMullen affidavit (included with the Staff Response to 
Joint Intervenors' Motion to Reopen). That paragraph states that, "in its 
geologic and seismologic review of the Point Conception LNG site, the 
USGS reported that 'Existing evidence favors association of the 4 Nov., 
1927 (M 7.3) Lompoc earthquake with an east dipping reverse fault such as 
the Offshore Lompoc or smilar reverse fault 10 km to the south that offsets 
the seafloor.'" Does this USGS statment reflect either evidence not 
presented in the Diablo Canyon hearing or a change in the USGS position 
based on evidence already in the record? In any event, discuss that 
statement's implications for this case. 
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UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

LBP-80-17 

ATOMIC SAFETY AND LICENSING BOARD 

Ivan W. Smith, Chairman 
Dr. Walter H. Jordan 
Dr. Linda W. LlHle 

In the MaHer of Docket No. SQ-289-SP 

METROPOLITAN EDISON 
COMPANY 

(Three Mile Island Nuclear 
Station, Unit No.1) 

June 12, 1980 

Upon consideration of the licensee's motion for sa~ctions based on an 
intervenor's failure to comply with a board order compelling discovery, the 
licensing board declines to dismiss the intervenQr as a party but dismisses 
many of intervenor's contentions. In so doing, the licensing board selected 
remedial rather than punitive sanctions. 

RULES OF PRACflCE: DISCOVERY 

A licensee's motion for sanctions against 'an intervenor for failure to 
comply w(th discovery requests poses a three-part consideration: due 
process for licensee; due process for intervenor; and, an overriding 
consideration of the public interest in a' complete evidentiary record. 

MEMORANDUM AND ORDER ON LICENSEE'S MOTION FOR 
SANCTIONS AGAINST ENVIRONMENTAL COALITION ON NU­

CLEAR POWER 

Summary of, Order 

On May 9, 1980 the licensee, Metropolitan Edison Company, flIed 
Licensee's Motion For Sanctions Against Environmental Coalition on 
Nuclear Power (ECNP). The motion is based upon ECNP's failure to 
comply with discovery requests and with the board's order compelling 
discovery. Licensee seeks the dismissal of ECNP as a party. The board 
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declines to dismiss ECNP as a party, but it dismisses most of ECNP's 
contentions. 

Background 

On September 4, 1979 the Environmental Coalition on Nuclear Power, 
(ECNP) filed its petition for leave to intervene, on behalf of named persons 
who, under intervention standards, reside relatively close to the TMI 
facility. We ruled on September 21, 1979 (Memorandum, at 10) that ECNP 
met the intervention standing requirements of 10 CFR 2.714. ECNP filed a 
list of contentions on October 5, 1979 which it supplemented by an 
additional list on October 22, 1979. 

In the First Special Prehearing Conference Order of December 18, 1979 
(at 37-:46) the board found that many of ECNP's contentions are suitable 
for litigation. ECNP was admitted as an intervenor. On January 7, 1980 
ECNP filed its contentions on emergency planning several of which we 
accepted in the Fourth Prehearing Conference Order of February 29, 1980 
(at 8-10). In all, twenty-six ECNP contentions, including separate subcon­
teniions, were accepted. In addition ECNP was permitted to adopt six 
contentions of other intervenors in place of rejected contentions" First 
Special Prehearing Conference Order, December 18, 1979, at 41-43. A 
ruling on ECNP psychological stress contention was deferred. ld. at 41. 
ECNP was directed to redraft its Contention 5 to separate argument from 
bases (Id at 41) but did not comply with this directive. On January 18, 1980 
the licensee served interrogatories upon ECNP pursuant to 10 CFR 
2.74O(b) but ECNP did not respond, object, nor seek a protective order. 
Licensee filed a motion to compel discovery of ECNP on March 24, 1980.2 

ECNP answered the motion to compel on April 3, 1980. 
In its answer ECNP requested that it be relieved of all responsibility to 

respond to discovery. ECNP cited, as grounds for this position, that it was 
too busy in other NRC proceedings to comply with filing deadlines in this 
proceeding, that licensee's law firm is using discovery requests to harass 
ECNP, and that ECNP has been totally denied discovery by licensee and 
the NRC staff. ECNP stated also that the "motion is unfair, burdensome." 
But it did not state which interrogatories it believes to be unduly 
burdensome nor did it discuss any other merits of the interrogatories. 

ECNP made the additional argument that: 

lUes Contentions 10, 12, 13, 14, and TMIA Contentions I and 2. 
2"fhis motion was timely. The time within which ECNP was required to respond to licensee's 
interrogatories was extended by board order to March 7, 1980. 
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The ECNP Intervenors have conveyed to this Board all of this information 
[burden, harrassment, ECNP denied discovery of licensee and stafl] in the past. 
Yet no relief has been forthcoming. Quite to the contrary, this Board has 
contributed significantly to the denial of the right of full participation of ECNP in 
this proceeding. (See ECNP flling of January 24, 1980.) 

So that ECNP's answer to the motion to compel may be viewed in full 
context, we review its earlier complaints to the board. In its filing of 
January 24, 198()l ECNP stated that (unspecified) other parties in the 
proceeding are thwarting its lawful participation in order to preclude an 
adequate ventilation of important health and safety issues. at 3. Specifically, 
ECNP stated that it was denied discovery by licensee and the staff and it 
has no financial resources nor person-power to spend time in the discovery 
room at TMI 100 miles from its (State College, Pennsylvania) headquarters. 
It stated that 11 cannot buy documents and has been denied access to the 
transcripts in the proceeding. at 3, 4. 

ECNP continued this theme during the prehearing conference of 
Feburary 13, 1980, complaining that it was being forced out of the 
proceeding because of its problems in this and in other proceedings. Tr. 
1650-65, 1646-49, 1673-77." 

By memorandum and order of April 11, 1980 the board, on its own, 
narrowed the scope of some of licensee's interrogatoriess and ordered 
ECNP to respond. We observed that licensee's interrogatories would 
produce information which "would be useful, perhaps necessary, to licensee 
for it to prepare thoroughly to meet the charges embodied in ECNP's 
contentions." Id. at 2. We also commented that "II]fECNP is affrrmatively 
to offer evidence on these contentions, or it it is to participate in effective 
cross-examination, the information generally sought by the series of 
interrogatories should be known to the ECNP's representatives." Id. 

In our order compelling discovery we stated also that we saw no pattern 
of harrassment of ECNP by licensee's counsel, and that the interrogatories 
"fall well within the permissible limits of the Commission's discovery rules." 
As to ECNP's complaint ,that it is too busy with other NRC proceedings to 
comply with discovery requests, we noted that, other than to seek total 
relief from all discovery requests (Answer, at 2) or an unspecified "liberal" 
extension of time for discovery (Tr. 1560-65) ECNP has made no request 
for relief. Answer, and, e.g. 1649. We' also ruled that we were without 

'ECNP Intervenors' Answer to the Board's Memorandum and Order of January 9, 1980 dated 
January 24, 1980 (with corrections dated January 25, 1980). . 
4'fr. 1674, lines 14, 17. and 21 are to be corrected in each line to change "Mr. Adler:" to 'Dr. 
Kepford:". . 
'We narrowed the interrogatories, not because they were broader than permitted by discovery 
rules. We perceived that .the objectives of licensee's discovery requests could be accomplished 
by narrowed interrogatories while reducing the burden upon ECNP. at 3-4. See n. 7 infra. 
Licensee accepted the narrowing. 
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authority to delay the' instant proceeding to accommodate ECNP's 
participation in other proceedings. Me~orandum and Order, at S; 

ECNP ignored the board's order directing it to respond to licensee's 
interrogatories. Licensee served Licensee's Motion for Sanctions Against 
Environmental Coalition on Nuclear Power on May 9, 1980, requesting that 
ECNP be dismissed as a party to this proceeding. 

At the prehearing conference of May 13, 1980 ECNP requested, and was 
granted an opportunity to argue orally' against licensee's motion for 
sanctions. Tr. 1937-S0. 

ECNP's answer to the motion for sanctions,6' due May 27, 1980, was 
served June 2 without leave for late filing or explanation for its tardiness. 
The NRC staff, in response to the board's telephoned inquiry, stated that 
the staff had discussed ECNP's allegation orally at the prehearng 
conference of May 13, (fr. 1944-47), that ECNP's written answer raised no 
new material issues, and that the staff will not file a written answer to 
licensee's motion. 

Discussion 

The motion to dismiss ECNP as a party raised troublesome and difficult 
considerations. The relief sought is the most severe possible against an 
intervenor in NRC proceeding~. The relief we grant is also severe. We allow 
ECNP to remain in the proceeding with only a few surviving contentions. 
We have reduced its participation to a relatively low level. 

The contentions submitted by ECNP raise many important and complex 
issues bearing upon the public health and safety. The licensee's interrogato­
ries were designed to permit it to learn ECNP's positions on the various 
contentions and to prepare to meet the issues in the hearing. We so ruled in 
ordering ECNP to respond. We have again examined the interrogatories in 
considering the motion pending before us. We remain convinced' that, as we 
have narrowed the interrogatories,7 the information requested was 
reasonably sought by the licensee to address' the serious' allegations 
embodied in ECNP's contentions. Learning the position of an adversary in 
litigation is a traditional and important aspect of discovery. It is also an 
important element in developing a full evidentiary record. 

'ECNP Intervenors Answer to a Board Question, dated June 3, but served June 2, 1980. 
7Jnstead of requiring ECNP to report every fact, person or document bearing upon a particular 
contention, ECNP was permitted to limit the response to indentifying only the infonnation 
upon which its contentions were then based. April 11, 1980 Memorand,um and Order, at 34 
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Although ECNP has, without specification, referred to the discovery 
demands upon it as "burdensome" it has not requested that the interrogato­
ries be further narrowed. At the May 13 prehearing conference ECNP 
reported that, by oversight, it omitted a "one sentence" request for a 
protective order in its response to the motion to compel (Tr. 1949), but 
ECNP has not specified the nature of the protective order. It could not, 
because of its "one-sentence" length, have been a well-supported request to 
narrow or to eliminate particular interrogatories. We .have had no help 
whatever from ECNP as to how particular interrogatories could have been 
furt~er narrowed or eliminated to ease its claimed burden. The information 
requested by licensee in the interrogatories, as narrowed by the board, was 
no more than the information needed by ECNP if it is to offer affirmative 
evidence on the respective contentions or ifit is effectively to cross-examine 
or otherwise confront licensee's evidence on ECNP's contentions.s 
Burdensome discovery requests are not necessarily inappropriate. In this 
case we do not see any burden at all beyond that which would normally be 
required in carefully preparing a party's own case for litigation. 

Licensee's motion for sanctions poses a three-part consideration: due 
process for licensee, due process for ECNP, with an overriding consider­
ation of the public interest in a complete evidentiary record. 

Licensee, of course, has valuable property interests dependent upon the 
outcome of this proceeding. It has the right to know ·the nature of the 
charges as to which its interests will be adjudicated. Even if there were no 
fault on the part of ECNP in failing to disclose information on its 
contentions, we could not hold licensee to a high standard of proof.in 
defending against ECNP's allegations. This is true both as a matter of due 
process and as a practical matter. With ECNP's failure to provide any 
information whatsoever in response to reasonable interrogatories, the board 
would not know how to force licensee to defend itself even if we were 
inclined to do so. 

ECNP's right to due process is predicated upon a scheme of intervention 
which recognizes the right of intervenors to have their private financial, 
property and other personal interests considered. 10 CFR 2.714(d). If 
ECNP's default can be laid to harrassment, as it alleges, or to denial of 
info~ation, or to other unfair circumstances, it would be the board's 
responsibility to abate the unfairness where we can. For this reason we have 
inquired fully into each of ECNP's allegations of unfairness even though 
their relevance to the motion for sanctions may not be obvious. 

IECNP's representative has since stated that it intends to rely solely upon cross-examination in 
support ofits contentions. Tr. 1895-97, 1917-18. 1939. 1942. . 
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ECNP's Allegations 

Has ECNP been harrassed in this proceeding? ECNP makes this 
allegation in its answer to the motion to compel discovery, and in the 
January 24, 1979 filing. See also Tr. 1759-60, 1941-42. In its June 3 answer 
to the motion for sanctions,9 ECNP expands upon its "harrassment" 
charges. ECNP makes the sweeping charge that counsel for licensee, whose 
law firm is also counsel for the applicant in the Susquehanna proceeding,lo 
this board, the NRC staff here and in Susquehanna, and the licensing board 
in Susquehanna have all jointly or separately deprived ECNP of its rights by 
imposing excessive procedural demands. This board has not intended to act 
in a manner harrassing ECNP or ,to work a hardship upon its representa­
tives. The procedural demands upon ECNP have been minimal considering 
the large number of issues ECNP seeks to litigate. We have tried to be alert 
to opportunities to reduce intervenors' burdens. We have no information 
indicating a concerted or separate plan of harrassment by others. As we 
have stated above, if the allegation of harrassment is meant to refer to 
licensee's interrogatories, we have examined and reexamined them and we 
believe that they are reasonable. ECNP has not supported the charge' of 
harrassment. . 

'Has ECNP been denied information needed to respond to discovery? 
This allegation is a very important part of ECNP's defense. When ECNP 
complains that the licensee and the staff have refused to respond to 
discovery, it is referring to informal requests for information. ECNP has not 
served formal discovery requests or, for that matter, informal requests. 
When ECNP complained to the board that its informal requests for' 
information were being ignored, the board cautioned ECNP's representa­
tive that it was then time to make formal discovery requests and that the' 
board would not enforce informal requests. Tr. 1673-77. 

Throughout ,the proceeding there has been a clear and continuous 
understanding among all parties that discovery would proceed under the 
discovery rules. Our First Special Prehearing Conference Order (at 66) of 
December 18, 1979 stated expressly, "Formal discovery pursuant to 10 
CFR 2.740-2.742 is now authorized." All other intervenors have requested 

'Because of the seriousness of ECNP's accusations, a copy of its June 3 answer is attached to 
this order. 
IOPenruylvania Power ({ Light Company and Allegheny Electirc Cooperative, Inc. (Susquehanna 
Steam Electric Station, Units I and 2), Docket Nos. 50-387, 50-388. ECNP, in its response to 
the motion to compel discovery, requested this board to consider the allegation set forth in 
ECNP's Request to NRC Commissioners For Expedited Consideration of Actions of An 
Atomic Safety and Licensing Board and Other Matters. March 14, 1980 in the Susquehanna 
proceeding. The request is now pending before the Appeal Board. The matter is beyond our 
knowledge and our jurisdiction. 

898 



discovery and have responded under the discovery rules. The board has 
issued many rulings on discovery disputes under 10 CFR 2.740 and all 
discovery ftliilgs have been served upon ECNP. We do not believe that any 
reasonable doubt existed in the minds of ECNP's representative that it had 
access to formal discovery. Any possible belief that ECNP could rely upon 
informal information requests was timely removed at the February 13, 1980 
prehearing conference. Tr. 1673-77. Yet, in all its filings and arguments 
complaining of the denial of "discovery" ECNP has not once alluded to the 
NRC compulsory discovery regulations. 

It is by no means undisputed that ECNP was denied access to requested 
information even without formal discovery demands. Both the staff and the 
licensee maintain open discovery rooms near TMI.II 

ECNP, however, complains that it has been unable to use the discovery 
rooms because its headquarters are located and its representatives reside 
100 miles away in State College, Pennsylvania. However, in its petition to 
intervene, ECNP stated that its members live, work, farm, travel and have 
businesses in the area affected by the proceeding. at 3. The petition specifies 
the names of several ECNP members who live relatively close in 
communities such as York, Middletown, Mechanicsburg, Millersville and 
others. Petition, at 5, n. 3; 6; 7, n. 7; 8. Yet none of these persons, according 
to ECNP, have the time nor the background to use the discovery rooms 
near the facility. Tr. 1560-64. Moreover, Mr. George L. Boomsma, of Peach 
Bottom, Pennsylvania is ECNP's co-director (petition, at 5, n. 3). He resides 
within 50 miles of TMI, but ECNP does not explain why his assistance is 
not available. 

The NRC staff has made public dockets of this proceeding, including the 
transcripts, available on microfiche to the representatives of ECNP in a 
library at State College. Tr. 1562, 1945. Dr. Chauncey Kepford, ECNP's 
"legal" representative, states that, because of a vision impairment, he 
cannot use the microfiche for more than 10 minutes. Therefore he does not 
know whether the documents he states that he has informally requested are 
at State College. Tr. 1945-46; Dr. Judith Johnsrud, an ECNP co-director, 
also resides in State College but ECNP reports that she, as is the case with 
Dr. Kepford, cannot withstand the glare microfiche. ECNP's June 3, 
answer, n. at 4. ECNP has not mentioned whether the same problem besets 
Dr. William Lochstet, ECNP's Secretary, who also lives in State College. 
Intervention petition, at 5, n. 3. 

ECNP has made a single request for one document from the licensee -
. l 

liThe August 9, 1979 Order and NotiCe of Hearing. at II, provided for a p~b1ic document 
Toom in Harrisburg and elsewhere. It provided that an adequate respo~ to ~very would 
be to provide sufficient information to locate the requested document or information. 

899 



Appendix 2A of the FSAR. This request was made in November 1979, 
apparently orally, and is not remembered. by counsel for licensee. It has 
never been repeated. ECNP's June 3 answer, at 2, Tr. 1943, 1949-50. In the 
meantime the. document has been on me in the licensee's discovery room. 
Tr. 1943. Until its June 3 answer, ECNP had never identified the document 
to the board, nor had it requested our assistance in obtaining it. 

As to ECNP's informal requests to the staff, the staff reports that, in 
addition to providing information in the public document discovery rooms, 
it has in fact voluntaruy responded directly to ECNP's informal informa­
tion requests. Tr. 1676. It was the discussion over whether the stairs mailed 
response was ever received by ECNP which led the board to warn ECNP to 
pursue timely compulsory discovery. Tr. 1676-77. 

In its June 3 answer, ECNP again charges the staffwith failing to honor 
ECNP's informal requests (at 2), and seems to be seeking an order which 
would prohibit "the continued withholding of properly requested informa­
tion from the Staff ...... (at 5). Yet ECNP has never specified to the board the 
information it needs from the staff, no how it has been impeded in 
responding to discovery because of the asserted lack of cooperation from 
the staff, nor why it has failed to avail itself of the right to discover relevant 
information under 10 CFR 2.740. 

Our discussion of whether ECNP representatives can conveniently use 
the document depositories near TMI or whether microfiche at State College 
is a useful source of.information, is digressive. Neither the staff nor the 
licensee is required to place hard copies of all requested materials into the 
hands of ECNP's representatives at State College.t2 However, we have 
inquired carefully into ECNP's complaints of being denied information in 
order to detetmine whether a pro se intervenor, perhaps unskilled in NRC 
adjudicative procedures, has been deceived and unfairly led to believe that 
its unstructured approach to discovery is sufficient. 

ECNP concedes that it is not an inexperienced intervenor. In addition to 
the Susquehanna proceeding, itself involving discovery disputes, ECNP has 
intervened in licensing proceedings for TMI-I and 2, Fulton Units I and 2, 
Limerick Units I and 2, Newbold Island Units land 2, and generic 
proceeding in GESMO, Table S-3, and ECCS. Answer to Motion to 
Compel Discovery, at 2. ECNP knows how to use NRC discovery 
processes. We fmd no basis to conclude that ECNP has been led to rely 
upon informal information requests. ECNP has not been denied discovery 
of relevant information needed to prepare its defense and to respond to 

l2We do. hOwever. commend the staff for voluntarily mailing documents to ECNP and 
establishing a record depository at State College. Similarly lic:cnscc'. discovery reading room, 
open ~ parties without formal demand, has been helpful in making information available. 
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discovery demands. 
ECNP goes.on to argue that because of its commitments in other NRC 

proceedings and because of the board's. failure to secure intervenor funding 
for it, ECNP was unfairly deprived of the ability to respond to discovery 
and to otherwise meet the procedural demands of this case. ECNP's June 3 
answer. 

As to ECNP's complaint that its commitments in other NRC proceed­
ings have prevented it from participating fully in this case, (e.g., Id Tr. 
1564, 1646-48, 184546, 1939), the board recognizes that, in fact, ECNP 
representatives have been participating in the other proceedings., Normal 
courtesy to litigants in an adjudicatory proceeding would have been 
extended to ECNP, or to any party, if a p.articular unavoidable conflict 
prevented ECNP from meeting one or more deadlines. ECNP made no 
request for an extension of time to respond to discovery.' Indeed, when 
ECNP's representative made this general complaint about "being simply 
squeezed out of this proceeding" (Tr. 164649) the board tried, but could 
not, determine from ECNP what relief. it wanted short of suspending the 
entire TMI-l proceeding. Tr. 164649. 

With respect to ECNP's claim that it could not respond to interrogato­
ries because of a lack of intervenor funding, (e.g., 1942), it has raised a 
defense which we are' without authority to accept even if true. But ECNP's 
stated position on its ability to respond to discovery is incomplete. Some of 
the interrogatories, for example those asking whether ECNP intends to 
adopt other contentions, can be answered simply ~'yes" or "no" without 
intervenor funding. E.g., 1(t) I., 19-15 . .other interrogatories simply 
requested ECNP's definition of terms used in its own contentions. E.g., 3-2, 
3-6 b. Again,:no funds are required to respond. Many of the interrogatories 
ask no more than an explanation of wliat is meant by particular 
contentions. To respond would not require research, nor the expenditure of 
funds. ' 

When ECNP argued its position on licensee's motion for sanctions, the 
board inquired as to whether ECNP could have answered any of the 
interrogatories. Tr. 1947. ECNP's representative replied that, while he 
cannot remember exactly, ECNP probably could not have responded. Tr. 
1949. ECNP's June 3 Answer makes its position clear. It could not have 

. answered because of other commitments. The record suggests also that 
ECNP does not have all the information requested by licensee's interroga­
tories. Tr. 1946-49. 

On the other hand, there is also a strong indication that ECNP has 
simply decided that, in view of the perc~ived, unfair denial of information 
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from licensee and staff, it is not required to comply with the board's order 
to ,respond to licensee's interrogatories: 

, , 

CHAIRMAN SMITH:' And then finally, you might address in your written 
answer what your intentions are as to responding to discovery. 
DR. KEPFORD: I can do that right now. Ifwe get no information and are not 
allowed information, I see no point whatsoever in responding to interrogatories. 
We answered the starrs interrogatories in good faith hoping the staff would make 
good on its promises for information, and the staff didn't. 

I asked Mr. Trowbridge [licensee's counsel] last November for a document; it was 
turned down. Sensing that we were going to get no information. from the 
suspended licensee, I don't really understand why we are required to make their 
case when they refuse to make ours. I simply do not understand. 

CHAIRMAN SMITH: So is this your response to that question? 

DR. KEPFORD: I guess in part, yes. 

Tr.1949-50. 

The foregoing dialogue suggested to the board that ECNP does not 
intend to comply with the board's order compelling discovery. This 
impression was fortified by ECNP's June 3 answer (at 4) where, it seems to 
condition its participation in this proceeding upon three demands: 

...... ECNP should be made whole by (a) the receipt of all requested 
documents, (b) the granting of time to develop interrogatories, and (c) the 
granting of time to review and analyze the information and interrogato­
ries." 

As is the case with the requested staff documents, ECNP still has not 
specified the time it would require to develop interrogatories and to review 
the received information. It requests instead that we set aside our schedule 
(at 5).13 How long the suspension would last is unclear, but it appears that 
the delay would be substantial because ECNP reports that it .... .is no closer 
to being ready for trial now in either the TMI-I Restart Proceeding or 
Susquehanna 1 and 2 than it was nine months ago." Id. at 4. 

Whether ECNP has willfully refuses to comply with the board's order 
compelling discovery, or whether it simply lacks the information needed to 
prepare its case, the result is nearly the same.' If it has willfully disobeyed 
our lawful order, it is not entitled to participate on the respective issues .. If, 
on the other hand, ECNP is ignorant of the grounds for its own 
contentions, and is no closer preparation for trial than it was'nine months 
ago, it is unlikely that ECNP can make a contribution to the evidentiary 
record. In either event licensee is entitled to relief. The relief we grant, 

'Yfhe Commission's August 9,1979 Order and Notice of Hearing (at 10) requires the board to 
publish a schedule as early as possible and to attempt to meet it 
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dismissing certan contentions, may also afford a measure of relief to ECNP 
by reducing the litigation burden about which it compiains. 

Remedy 

The licensee has submitted legal authority relating to the relief it seeks, 
which authority subsumes the relief we grant: Motion, at 3-4. The 
controlling regulation is 10 CFR 2.707, which, in pertinent part, provides: 

On failure of a party ... to comply with any discovery order entered by the presiding 
officer pursuant to 2.740 ... the presiding officer may make such orders in regard to 
the failure as are just, including among others, the following: 

(a) Without further notice, fmd the facts as to the matters regarding which 
the order was made in accordance with the claim of the party obtaining the 
order, and enter such order as rna.)' be appropriate; or 

(b) Proceed without further notice to take proof on the issues specified. 

In Northern States Power Company, (Tyrone Energy Park, Unit 1) 5 NRC 
1298 (1977) the licensing board dismissed intervenors who failed to comply 
with board orders to respond to discovery. Another licensing board in 
Offshore Power Systems (Floating Nuclear Plants), 2 NRC 813 (1975), 
dismissed a pro se intervenor for failing to respond to discovery requests. 
An intervenor was dismissed by a licensing board under 2.707 for failure to 
comply with a direct order of the board in Public Service Electric and Gas 
Company (Atlantic Nuclear Generating Station, Units 1 and 2),2 NRC 702 
(1975). 

In selecting the remedy ordered below, the board considered two other 
alternatives. The first, dis~issing ECNP as a party as urged by licensee, had 
some appeal. • 

ECNP has ignored an important board" order when it could have 
complied at least with portions of it. Moreover, ECNP still has not 
committed itself to complying with the board's orders on discovery. ECNP 
has raised serious questions about its ability and readiness to participate in 
the proceeding at all. However, after reviewing the entire record of the 
dispute, the board accepted the standard" of adopting the least severe 
sanctions consistent with due process for licensee and a reliable evidentiary 
record. We have, therefore, limited the sanction to dismissing certain 
contentions. The board does not rely upon National Hockey League v. 
Metropolitan Hockety Club, Inc., 427 U.S. 639, 643 (1976) or similar cases 
cited by licensee. Motion n.3. No aspect of our order is punitive." It is not 
for a deterrent effect upon others. The sanctions we order are remedial and 
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are the least we can impose to regulate the course of the proceeding in 
accordance with the law and the circumstances of-this proceeding. . 

The other alternative we considered was to deny the motion and to allow 
ECNP's contentions to go to hearing despite the defaUlt. The question of 
due process aside, we could see no ·value in this approach. As we noted 
above (at 898', supra) we would not know how to force liCensee to defend 
itseif against ECNP's allegations -if license is not informed concerning' 
theif speci1lcs. If licensee were to prepare its direct testimony and other cVi­
.dence to meet ECNP's unclarified charges, it would have to postulate the 
grounds f~~.~em. It would be naive to expect licensee to postulate the· 
particulars of ECNP's contentions, then present a losing case aganst them. 
'W,e do not believe that the evidentiary record would be enhanced by a 
show or the licensee defending against strawman contentions cast into 
litigable form by licensee itself. 

Contentions of other parties rruse issues similar to the issues raised by the 
dismissed ECNP contentions. Motion for sanctions; at 5, n. S. Our action 
will not result in an incomplete evidentiary record. 

We have dismissed those ECNP contentions which were the subject of 
liCensee's mterrogatories,. except for two which are retained .. As to the 
contentions not the subject of interrogatories, licensee has not demon­
strated that it has been frustrated in the preparation of its defense. 
TherefC?re those contentions survive, as does ECNP as a party. 

Two contentions which we retain were the subject of licensee's 
interrogatories, but the issues raised are not adequately covered by the 
conentions of other parties. We have revised and retained them in the 
interest of a complete evidentiary record. . 

. , 

Ruling 

ECNP is in default of the board's order in the Memorandum and Order 
on Licensee's Motion to Compel Discovery ofECNP, April 11, 1980. 

Licensee has not served interrogatories on ECNP contentions l(a), l(e), 
the sub-contentions in the No.2 series' (emergency planning), 4(b) and 4(c). 
As to these Contentions, licensee has not been injured. They may remain as 
issues in the proceeding. This ruling, however, is without prejudice to the 
right of the licensee to make later motions for specificity or to seek other 
relief consistent with this order. 

ECNP contention 6' is a psychological stress contention which was 
deferred. No interrogatory was served on this contention, nor was one 
possible., E~P contention 6 remainS deferred. _ 



The board disagrees with licensee that the subject matter of ECNP 
contention I(c) is adequately covered by UCS contention 9, or that ECNP 
contention I(d) is adequately covered by Sholly contention 5. Motion for 
sanctions, at 5, n. 5. Therefore, as a matter of board discretion and to assure 
an adequate evidentiary record, we retain contentions I(c) and I (d). 
Licensee should address in contention I(c) the topic of the adequacy of 
Class IE control room instrumentation following a feedwater transient and 
small break LOCA. In contention I(d) the licensee should address the 
ranges of instrumentation in connection with contention I (c). This 
specification wiil permit the licensee to address the contention adequately. 

ECNP is not permitted to adopt UCS contentions 10, 12, 13, and 14, nor 
may it adopt previous TMIA contentions I' and 2 which have now been 
withdrawn. 

ECNP contention 17 was an emergency planning contention. It was 
deferred pending the filing of ECNP emergency planning contentions dated 
January 7, 1980. The subject matter was included in those cOntentions. The 
board should have noted pro forma the dismissal of ECNP contention 17 in 
its February 28 'Fourth Special Prehearing Conference Order. We did not, 
but we do so now. 

All other ECNP contentions are dismissed. 

Bethesda, Maryland 
June 12, 1980. 

THE ATOMIC SAFETY AND 
LICENSING BOARD 

Walter H. Jordan 

Linda' W. Little 

Ivan W. Smith, Chairman 
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Cite as 11 NRC 906 (1 980) 

UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

, LBP-80-18 

ATOMIC SAFETY AND LICENSING BOARD 

Charles Bechhoefer, Chairman 
Dr. Oscar H. Paris 

Glenn O. Bright 

In the MaHer of Docket No. 50-387 OL 
50-3880L 

PENNSYLVANIA POWER AND 
LIGHT COMPANY and 
ALLEGHENY ELECTRIC 
COOPERATIVE, 
INCORPORATED 

(Susquehanna Steam Electric 
Station, Units 1 and 2) 

June 24, 1980 

Ruling on several motions filed by an intervenor, the Licensing Board, 
inter alia: (1) reconfirms its earlier subdivision of the proceeding into 
environmental and health and safety segments; and (2) vacates, with one 
exception, its previous Memorandum and Order ruling on intervenor's 
Class 9 accident contention (LBP-79-29, 10 NRC 586 (1979» in the wake of 
a new policy statement issued by the Commission on nuclear power plant 
accident considerations under NEPA (45 Fed. Reg. 40101, June 13, 1980). 

LICENSING BOARD: DISCRETION IN MANAGING 
P.ROCEEDINGS 

A Licensing Board may conduct separate hearings on environmental and 
radiological health and safety issues. Absent persuasive· reasons against 
such segmentation, contentions raising environmental questions n'eed not 
be heard at the health and safety stage of a proceeding notwithstanding the 
fact that they may involve public health and safety considerations. 
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NRC: ENVIRONMENTAL RESPONSIBILITIES 

. 
Althoug}i\an applicant, through its Environmental Report, may provide 

some of the information utilized in the Draft Environmental Statement 
(DES), the DES is the responsibility of, and is prepared by, the NRC staff. 
10 CFR 51.22. 

LICENSING BOARD: DELEGATED AUTHORI1Y 

A Licensing Board's authority of issue directions to the NRC staff 
regarding the performance of its independent responsibilities to prepare a 
Draft Environmental Statement is limited. A board may, however, rule on 
the adequacy of the Final Environmental Statement (or portions thereof) 
once it is introduced into evidence, and modify it if necessary 10 CFR 51.52 
and 51.53. 

RULES OF PRACIlCE: DISCOVERY 

If a party has insufficient information to answer interrogatories, a 
statement to that effect fulfills its obligation to respond. If, however, the 
party subsequently obtains additional information - from whatever source 
- it must" supplement its earlier response to include such newly acquired 
information. See 10 CFR 2.740(c). 

MEMORANDUM AND ORDER RULING ON VARIOUS CAND 
MOTIONS 

By filings dated April 29 and 30, 1980, Citizens Against Nuclear Dangers 
(CAND), an intervenor in this operating license proceeding, submitted 
responses to the Staffs and Applicants' interrogatories, respectively. Those 
filings also included several motions. We will deal here wi.th these motions. 

1. First, CAND asks that the hearing on certain of its contentions be 
transferred from the environme~tal portion of this proceeding to the 
radiological health and safety sessions. It specifies Contention 2 (health 
effects of low-level radiatio'n and other discharges from the facility-at least 
insofar as discharges of chlorine are concerned), Contention 16 (effects of 
cooling tower discharge), and Contention 17 (transmission lines). CAND 
claims that there are "public health and safety" issues involved in each of 
these contentions and that they accordingly should be heard with the other 
safety issues. The Applicants and Staff each oppose this motion. 
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CAN D's motion reflects a misunderstanding of the reasons for our 
subdividing this proceeding into environm,ental and health-and-safety 
segments. Our basic reason for dividing the proceeding into distinct parts 
was one of convenience to both the.parties and the Board. The numerous 
complex contentions at issue in this proceeding demand that there be some 
division into manageable segments for purposes of discovery, hearing, and 
post-hearing procedures. In responding to discovery requests, CAND itself 
has benefited from such segmentation. See our Memorandum and Order on 
Discovery Motions (II), LBP-79-31, 10 NRC 597 (October 30;1979). 

The choice of environmental and health and safety designations for the 
two segments of the proceeding was premised on the statutory underpin­
nings of the contentions at issue and the rulings we must make, as well as 
the differing Staff documents involved with such issues. Thus, the 
environmental hearings include issues arising from the Commission's 
obligations under the National Environmental Policy Act (NEPA), whereas 
the health and safety hearings for the most part include issues arising from 
the requirements of the Atomic Energy Act~ With respect to the environ­
mental issues, the Staff prepares a Final Environmental Impact Statement 
(FES), whereas with respect to radiological health and safety issues the Staff 
prepares a Safety Evaluation Report (SER). 

This is not to say that some environmental issues do not involve public 
health and safety considerations. We will assume for the present that each 
of the issues which CAND wishes to transfer to the health and safety 
hearings does so. But to the extent they raise health and safety issues, the 
contentions nevertheless do not raise the type of radiological health and 
safety issues cognizable under the Atomic Energy Act. Cf. State of New 
Hampshire v. Atomic Energy Commission, 406 F. 2d 170 (1st Cir. 1969). 
Thus, Contentions 2, 16, and 17 raise, no question as to whether the 
Commission's safety requirements will be satisfied but rather pose inquiries 
with respect only to certain alleged health and other effects of radioactive 
releases or of UHV transmission lines. These issues bear upon the cost­
benefit balance for the facility and hence are encompssed by governing 
NEPA requirements. They are also dealt with by the Staff in the FES, not 
in the SER. 

For both legal and practical reasons, therefore, CAN D's contentions 2, 
16, and 17 are logically grouped with the environmental contentions. 
Although we have flexibility in our allocation of various issues to particular 
hearing sessions, and could hear an issue at any time after publication of 
the StaWs document treating that issue, we have been presented with no 
pursuasive reason why our earlier segmentation should be modified. 
Consequently, CAND's motion is denied 

908 



2. CAND further asks us to direct one of the Applicants (Allegheny 
Electric Cooperative) to s?bmit as a draft supplement to the Draft 
Environmental Statement (DES) in this proceeding a "mini" impact 
statement prepared by the Rural Electrification Administration (REA), 
covering a portion of the UHV transmission lines for this facility. CAND 
characterizes the. preparation of the "mini" statement as "piecemealing". 
The Applicants and Staff each oppose this request. 

At the outset, we must correct CAND's impression that the DES is 
prepared by the Applicants. Although the Applicants (through their 
Environmental Report) may provide some of the information utilized in the 
DES, the DES is the responsibility of, and is prepared by, the NRC Staff. 10 
CFR S1.22. Moreover, our authority to issue directions to the NRC Staff 
regarding the performance of its independent responsibilities to prepare the 
DES is at best limited. Offshore Power Systems (Floating Nuclear Power 
Plants), ALAB-489, 8 NRC 194, 201-208 (1978); if. Carolina Power and 
Light Company. (Shearon Harris Nuclear Power Plant, Units 1-4), CLI-SO-
12, II NRC SI4 (April 17, 1980). It is within our province, of course, to rule 
on the adequacy of an FES (or portions thereof) once it is introduced into 
evidence, and to modify idf necessary 10 CFR S I.S2 and S I.S3. 

In any event, we see no indication of the "piecemealing" raised by 
CAND. AccOrding to Applicants, the "mini" statement to which CAND 
refers is an FES issud by the REA in September 1977, concerning a portion 
of the transmission lines being considered in this proceeding. The REA 
statement would give rise to "piecemealing" only if the NRC Staff were 
trying to avoid assessing all of the transmission-line impacts through 
reliance on the REA statement. However, that does not appear to be the 
case. For the Staff seems to have attempted to assess all of the transmission­
line impacts emanating from the construction and operation of this facility, 
including but not limited to those previously reviewed by REA. See DES, 
Appendix B; see also FES-CP. The adequacy of this assessment is, of 
course, open to review in this proceeding. 

For these reasons, CAND's request that we order the DES to be 
supplemented must be, and hereby is, denied . 

3. CAND also asks us to order the Applicants to supplement the DES 
with respect to the impacts of serious accidents. In taking this action, we are 
asked to modify our previous Memorandum and Order Concerning Class 9 
Accident Contention, LBP-79-29, 10 NRC S86 (October 19, 1979). The 
Applicants and Staff oppose this motion, although for different reasons. 
For the reasons which follow, we find that modification of LBP-79-29 is 
warranted. 
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To begin with, and as we previously pointed out, the Staff (not the 
Applicants) has the responsibility for preparing the DES, and our authority 
with respect to such preparation is strictly limited. As the Staff points out, 
the particular relief sought by ~AND is therefore not appropriate. 
Moreover, as the Applicants observe, the discrete reasons assigned by 
CAND for modifying our October 19, 1979 Memorandum and Order, 
which permitted consideration of serious accidents'to the maximum extent 
then permitted by NRC rules, are not legally adequate to warrant such 
modification. CAND relied on a March 20, 1980 letter to NRC from the 
Council on Environmental Quality and certain reported statements by the 
Chairman of the Commission which indicated that policy changes regard­
ing the treatment of serious accidents should be or were being considered. 
The Applicants correctly point out that formal action by the Commission 
would be necessary for us to expand our consideration of serious accidents 
beyond that permitted by our earlier ruling, which was based on then­
existing Commission policy and precedent. 

On the other hand, the Staff advised us that formal action by the 
Commission regarding the consideration of serious accidents had indeed 
been taken, in that the Commission had approved a "Statement of Interim 
Policy on Nuclear Power Plant Accident Considerations Under the 
National Environmental Policy Act of 1969". The Staff stated that, as a 
result, the FES for, this facility will include an assessment of the 
environmental risks attributable to accident sequences that can result in 
inadequate cooling of reactor fuel and melting of the reactor core. That 
policy statement became effective upon publication. 45 Fed. Reg. 40101 
(June 13, 1980). (The Staff supplied a copy to the Board and parties.) Our 
preliminary examination of it indicates that it, at a minimum, has 
withdrawn the legal basis on which LBP-79-29 was pI'edicated, and permits 
consideration in licensing proceedings such as this one of a far broader 
spectrum of accidents than was formerly the case. For these reasons, 
although the specific relief requested by CAND is not appropriate, CAND 
is correct in its view that our October 19, 1979 order should be modified. 
Therefore, except insofar as LBP-79-29 accepted for litigation Contention 
19, our order in that opinion is hereby vacated. 

In our Special Prehearing Conference Order of March 6, 1979, we 
provided that discovery requests on new information appearing in the FES 
could be filed within 10 days after service of the FES, and that responses to 
discovery on new information in the FES must be filed within 15 days of 
service of the request. LBP-79-6, 9 NRC 291, 327. To the extent that the 
StaWs discussion of serious accidents in the FES constitutes such new 
information, the foregoing schedule would of course apply. Within 30 days 
after service of the FES, or within 15 days of service of responses to 
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discovery on new information in the FES, whichever is later, any party may 
file additional contentions based on new information in the FES (inCluding 
serious accidents, to the extent indicated by the Commiss~on's new policy 
statement). Responses to any new contentions must be filed in the time 
frame provided by 10 CFR 2.730(c) for responses to motions. (We expect 
that any new contentions. on this subject which are found admissible will be 
heard in the environmental segment of this proceeding.) 

4. CAND has also moved us 

to issue a clarifying memorandum that states, unequivocally, and in considerable 
detail, how the NRC regulatiom will be interprated by this Iiceming Board 
concerning all types of evidence, testimony and discovery statements at the public 
hearings. Example: Precisely what will be considered admissible and what will 
be inadmissible? [Emphasis in original.] 

. This motion· in effect requests an advisory opinion on matters which 
cimnot be adequately ruled upon in the absence of specific underlying facts.· 
We decline to offer such an advisory opinion and deny this motion of 
CAND. 

5. FinaIIy, CAND seeks an extension of time to respond to certain of 
the StaWs interrogatories. CAND explains that it was not able to answer 
the questions because it had not been supplied with certain docUmentation 
it had requested from the Applicants, the Staff, and the Commonwealth of 
Pennsylvania. CAND explains that it intends to develop information "from 
other sources" to respond to these i~terrogatories. 

CAND does not need an extension of time. Its answer that it did not 
have the information at that time to answer the interrogatories fulfilled its 
obligations to respond to the StaWs inquiries. When and ifCAND obtains 
additional information-from whatever source-it must supplement its 
earlier response to include such newly acquired information. See 10 CFR 
2.74O(c). . 

IT IS SO ORDERED. 

Dated at Bethesda, Maryland 
this 24th day of June 1980. 

FOR THE ATOMIC SAFElY 
AND :LICENSING BOARD 

Charles Bechhoefer, Chairman 
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Cite as 11 NRC 913 (1980) 

UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

OFFICE OF NUCLEAR REACTOR REGULATION 

, , 

Harold R. Denton, Director 

DD-80-20 

In the MaHer of Docket No. 50-271 

VERMONT YANKEE NUCLEAR 
POWER ,CORPORATION 

(Vermont Yankee Nuclear . , 
Power Station) 

June 11, 1980 

The Director of Nuclear Reactor Regulation denies under 10 CFR 2.206 
a request that the Commission revoke the operating license for the Vermont 
Yankee Nuclear Power Station. 

RULES OF PRACIlCE: SHOW CAUSE PROCEEDING 

Where the Commission has instituted proceedings to generically consid­
er an issue, the Director of NRR will not institute proceedings in response 
to a petition under 10 CFR 2.206 to consider the same issue at a particular 
facility. 

DIRECTOR'S DECISION UNDER 10 CFR 2.206 

In' a letter dated April 29, 1980, Sandra Freed Thomas of Greenfield, 
Massachusetts, requested the Director of Nuclear Reactor Regulation to 
revoke the operating license for the Vermont Yankee Nuclear Power 
Station and to hold public hearings on the decommissioning of the facility. 
Ms. Thomas believes that the nation "can decrease, over a period of years, 
our dependence on nuclear power, in favor of safe, renewable energy ...... 
Ms. Thomas cites the "failure to have safe disposal of waste" as a particular 
basis for her requested action. The staff has treated Ms. Thomas' letter 
pursuant to 10 CFR 2.206 of the Commission's regulations. 

Although the Commission does not have responsibility for the selection 
of energy alternatives as part of the nation's energy strategy, the 
Commission is responsible for assuring that there is reasonable protection 
of public health and safety in the use of nuclear energy and materials. 

913 



Accordingly, the Commision has responsibilities with regard to storage and 
disposal of nuclear waste. The Commission is currently conducting a 
generic proceeding on the waste disposal issue. See Notice of Proposed 
Rulemaking, "Storage and Disposal of Nuclear Waste," 44 FR 61, 373 
(October 25,1979). The purpose of this proceeding is 

"to assess generically the degree of assurance now available that radioactive waste 
can be safely disposed of, to detennine when such disposal or off-site storage will 
be available, and to detennine whether radioactive wastes can be safely stored on­
site past the expiration of existing facility licenses until off-site disposal or storage 
is available." ld. at 61,373. 

Suspension or revocation of the Vermont Yankee licens.e pending the 
outcome of the proceeding on waste disposal is not mandated by law. Cf. 
State of Minnesota v. NRC, 602 F.2d 412,418 (D.C. Cir. 1979), in which the 
court did not vacate or stay the Vermont Yankee spent fuel pool expansion 
amendments pending the Commission's consideraion on remand of the 
waste disposal issue. The Commission stated its policy that during the waste 
disposal proceeding "the issues being considered in the rulemaking should 
not be' addressed in individual licensing proceedings" and affirmed that 

"the court in the State of Minnesota case by remanding ... to the Commission but 
not vacating or revoking the facility licenses involved, has supported the 
Commission's conclusion that licensing practices need not be altered during this 
[waste disposal] proceeding." 44 FR at 61373 . 

In view of the Commission's determination not to alter licensing 
practices, or indeed operation of reactor facilities, during the conduct of the 
generic proceeding on the waste disposal issue, I do not find it appropriate 
to institute proceedings to consider suspension or revocation of the 
Vermont Yankee license on the basis of the waste disposal issue. No other 
health or safety issue is raised in Ms. Thomas' letter which would provide a 
basis for taking such action. Accordingly, Ms. Thomas' request to revoke 
the Vermont Yankee licensee is denied. 

" 
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A copy of this decision. will be filed' with the Secretary for the 
Commission's review in accordance with 10 CFR 2.206(c). Copies will also 
be filed in the Commission's Public Document Room at 1717 H Street, 
N.W., Washington, D.C. 20555, and the local public document room at the 
Brooks Memorial Library, 224 Main Street, Brattleboro, Vermont 05301. 
This decision will constitute the fmal action of the Commission 20 days 
after the date of issuance, unless the Commission on its own motion 
institutes review of this decision within that time. 

Dated at Bethesda, Maryland 
this II th day of June 1980. 

Harold R. Denton, Director 
Office of Nuclear Reactor 
Regulation 
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,". 'Cite as 1.1 NRC 916 (1980) 

UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION' , 

, " . 

'DD·80·21 

OFFICE OF NUCLEAR REACTOR REGULATION 

Harold R. Denton,. Director 

In the MaHer ,of, 

METROPOLITAN EDISON 
COMPANY 

(Three Mile Island Nuclear 
Station, Unit 2) 

Docket No. 50·3200L 

• I '0 

", June 13;1980 

The Director of Nuclear Reactor Regulation denies under 10 CFR 2.206 
a request that the Commission prepare an environmental impact statement 
on the proposed decontamination of the Three Mile Island Unit 2 reactor 
building atmosphere. 

DIRECTOR'S DECISION UNDER 10 CFR 2.206 

In a petition dated August 9, 1979, the Anti-Nuclear Group Represent­
ing York (ANGRY) of York, Pennsylvania, requested that the Commission 
issue an environmental impact statement prior to issuing any authorization 
to vent radioactive gases from the containment building of the Three Mile 
Island Nuclear Station Unit 2. ANGRY was informed by letters from the 
Director of Nuclear Reactor Regulation dated September 6,1979, and from 
the Secretary of the Commission dated October 12, 1979, that ANGRY's 
petition would be considered under 10 CFR 2.206 of the Commission's 
regulations. A notice was published in the Federal Register, 44 Fed. Reg. 
'53593 (1979), that ANGRY's petition was being treated pursuant to 10 
CFR2.206. 

The Office of Nuclear Reactor Regulation issued a draft report in March 
1980 entitled "Environmental Assessment for Decontamination of Three 
Mile Island Unit 2 Reactor Building Atmosphere" (NUREG-0662). 
ANGRY was provided a copy of the Stairs environmen~l assessment. The 
assessment discussed five alternative methods for decontaminating the 
reactor building atmospher~ and recommended that the building atmo­
sphere be decontaminated by purging the environment through the 
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building's hydrogen ,control system. Based on the Staffs estimate of doses 
to the public from releases during the decontamination by purging and on 
the Staffs estimate of occupational dose, the Staff concluded that this 
action did not constitute a significant environmental impact and that the 

'environmental impacts for each of the alternative methods would be less 
than those considered in the TMI-2 Final Environmental Statement (1972) 
(reissued as NUREG-0552, April 1979). Accordingly, the Staff did not 
propose to prepare an environmental impact statement on the action to 
decontaminate the reactor building atmosphere. 

Two addenda were issued to the i Staffs assessment. Addendum 1 
referenced studies that have been undertaken on the issue of psychological 
stress. Addendum 2 considered a variation in the recommended purging 
method for decontamination of the reactor building atmosphere. The 
variation would involve more rapid purging and would be permitted ,only 
under, meteorological conditions I favorable to atmospheric dispersion. 
Addendum 2 recommended that the reactor building atmosphere be 
decontaminated by more rapid purging using the reactor building purge 
system in conjunction with the building's hydrogen control system. The 
Staff again found that the more rapid purging would not result in a 
significant environmental impact and, accordingly, the Staff did not 
propose to prepare a separate environmental impact statement on this 
action. ' 

Public comment was invited through May 16, 1980, on the assessment 
and the two addenda in notices published in the Federal Register. See 45 
Fed. Reg. 20265, 21760, and 30760 (1980). At the close of the comment 
period, approximately 800 responses had been received from various 
federal, state and local agencies and officials, nongovernmental organiza­
tions and other individuals. The Staff has issued a final report entitled 
"Final Environmental Assessment for Decontamination of the Three Mile 
Island Unit 2 Reactor Building Atmosphere" (NUREG-0662, Vol. I, May 
1980), which discusses the Staffs assessment of alternative decontamination 
methods and of various public comments submitted on the draft assess­
ment. Upon review of these various comments and further Staff analyses of 
alternatives, the Staff again recommended that controlled purging of the 
reactor building atmosphere be authorized. The Staff reaffmned its earlier 
assessment that this action would not have any significant adverse impact 
on public health and safety and that neither containment purging nor the 
other alternatives discussed in the assessment would result in any 
significant environmental impact. The Staff does not intend, therefore, to 
prepare an environmental impact statement on the purging operation. 
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The Staff's conclusion' and commendation were discussed at Commis­
sion meetings on June 5 and 10, 1980. At the June 10th. meeting, the 
Commission approved the purging operation and d~termined that prepara­
tion of an environmental impact statement was not necessary. An 
appropriate authorization to purge the reactor building atmosphere and 
negative declaration have been issued by action separate from this decision 
under 10 CFR 2.206. Copies are attached to this decision. ' 

In view of the determination not to prepare an environmental impact 
statement on the purging operation, ANGRY's petition is denied. ANGRY 
also requested that the Commission give 12 hours notice of its intent to 
authorize release of. radioactive materials in the event that it authorized 
purging of the containment atmosphere. Since purging may not take place 
until 10 days after the authorization to purge is issued, this aspect of 
ANGRY's petition is granted. -
, A copy of this decision will be filed with the Secretary for the 

Commission's revi~w in acCordance with 10 CFR 2.206(c). As provided in 
10 CFR 2.206(c), this decision will become the final action of the 
Commission twenty (20) days after issuance, unless the Commission elects 
-to review this decision on its own motion within that time. 

Dated at Bethesda, Maryland 
this 13th day of June, 1980. 
Attachment: 
As Stated 

Harold R. Denton, Director 
Office of Nuclear Reactor 
Regulation 
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UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

OFFICE OF NUCLEAR REACTOR REGULATION 

Harold R. Denton, Director 

In the MaHers of 

ARIZONA PUBLIC SERVICE 
COMPANY 

(Palo Verde Nuclear 
Generating Station, Units 1, 
2, and 3) 

PACIFIC GAS AND ELECTRIC 
COMPANY 

(Diablo Canyon Nuclear Power 
Plant, ~nlts 1 and 2) 

SACRAMENTO MUNICIPAL 
UTILITY DISTRICT ' 

(Rancho Seco Nuclear 
Generating Station, Unit 1) 

Docket No. 50-528 CP 
50-529 CP 
50-530 CP 

Docket No. 50-275 CP 
50-323 CP 

Docket No. 50-312 OL 

June 19, 1980 

The Director of Nuclear Reactor Regulation denies a request under 10 
CFR 2.206 that the Commission prepare supplemental environmental 
impact statements to consider. the impact of ··Class 9" accidents at three 
power reactor sites. ' 
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NEPA: SEVERE ACCIDENT CONSIDERATIONS 
RULES OF PRACTICE: REOPENING OF PROCEEDINGS 

As provided in the Commission's June 1980 "Statement of Interim 
Policy," the Staff will not take action to reopen past NEPA reviews in 
response to a petition under 10 CFR 2.206 in the absence of some "special 
circumstances." 

, . 
RULES OF PRACTICE: SHOW CAUSE PROCEEDING 

.Where an issue is pending before one of the Commission's adjudicatory 
panels, the Staff will not take action under 10 CFR 2.206 to institute 
another proceeding to consider the same issue. 

NRC: ENVIRONMENTAL RESPONSmlLITIES 

The Commission is empowered to revise its past policies in an 
evolutionary process as it gains experience in the application of the laws 
which it is charged to administer. A change in policy to allow broader 
consideration of accidents in future NEPA reviews does not invalidate the 
findings in past reviews, particularly in view of judicial approval of the 
Commission's past practices. 

.,1-
DIRECTOR'S DECISION UNDER 10 CFR 2.206 

By petition dated October 24, 1979, W. Andrew Baldwin on behalf of the 
Friends of the Earth (FOE), San Francisco, California, requested that the 
Director of Nuclear Reactor Regulation take action pursuant to 10 CFR 
2.206 to require preparation of supplemental environmental impact state­
ments on Class 9 accidents at the Diablo Canyon, Palo Verde, and Rancho 
Seco nuclear plants. Notice of receipt of the FOE's petition was published 
in the Federal Register, 44 FR 70241 (December 6, 1979). Counsel for the 
Sacramento Municipal Utility District (SMUD), the licensee of the Rancho 
Seco Nuclear Generating Station, submitted on December 21, 1979, a 
response opposing the FOE's petition. Arizona Public Service Company 
responded to the petition on February 27,1980. 

The petition requests relief with respect to power reactors under various 
stages of construction. or operation licensed ,to three primary licensees at 
three different sites. The Arizona Public Service~ Company holds construc­
tion permits authorizing construction of the Palo Verde Nuclear Generating 
Station, Units 1, 2, and 3, located at the Winterburg site in Arizona~ The 
Pacific Gas and Electric Company is constructing the Diablo Canyon 
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Nuclear Power Plant, Units 1 and 2, at its site in California, and has applied 
for operating licenses for those two units. The Sacramento Municipal 
UtilitY.District is authorized by}he Commission to operate the Rancho 
Se'co Nuclear Generating Station, Unit 1, also located in California. 

The FOE asks that the Commission prepare supplemental environmental 
impact statements on each of these facilities for the following reasons: ,; 

1. ,The environmental impact statements summaruy discuss consider­
ation of Class 9 accidents, based on early estimates of reactor aCcidents 

, probabilities and on the Reactor Safety Study, WASH-I400, which has 
since been repudiated by the Commission; and ' " , 
2. The accident at Three Mile Island, which the NRC' concedes 
constituted a Class 9 accident, emphasized the need to, evaluate the 
possible impact of a serious (Class 9) accident and to prepare to meet 
the possible consequences. 

1 . " 

For the reasons stated in this decision, the FOE's petition is denied . 
. '; . , 

" , 
I •. COMMISSION POLICY ON ACCIDENT CONSIDERATIONS 

The term "Class 9 accident" was employed in a Commission rulemaking 
which hli,d been, proposed, in December 1971: "Consideration of 
Accidents in Implementation of the National Environmental Policy Act of 
1969," 36 FR 22851 (1971). ,The proposed rulemaking would have added an 
Annex to Appendix D of 10 CFR Part 50 to set forth the manner in which 
various. categories of accidents should be taken into account in the 
environmental review for a nuclear power plant. Since the FOE's petition 
was filed, the Commission has withdrawn the proposed Annex, and has 
provided in its place new interim guidance for the treatment of accident risk 
considerations in NEPA reviews. See ,"Nuclear Power Plant Accident 
Considerations under the National Environmental Policy Act of 1969," 45 
FR 40101 .<June 13, 1980). This decision has been m~de in light of the 
,Commission's new interim policy. It is useful, however, to briefly review the 
now withdrawn Annex and other events leading to the Commission's new 
interim policy. 

In the proposed Annex, the Commission divided a theoretical spectrum 
of accidents into classes ranging in 'severity from "trivial" (Gass 1) to "very 
serious" (Class 9).' Each class of accidents, except ClIlsses 1 and 9, was 
required to be analyzed in evnironmental reports and statements. Accord­
ing to the Annex, Class 1 accidents need not be considered because of their 
trivial consequences. Accidents within Classes 2 through 8 which were 
"found to have significant adverse environmental effects shall be evaluated 
as to probability, or frequency of occurrence, to permit estimates to be 
made of environmental risk or cost arising from accidents of the given 
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class." 36 FR 22852 (1971). With regard to "Class 9" accidents, the 
proposed Annex stated: 

"The occurences in Cl~s 9 involve sequences of postulated sUccessive failure 
more severe than those postulated for the design basis for protective systems and 
engineered safety features. Their consequences' could be severe. However, the 
probability of their occurrence is so smaIl that their environmental risk is 
extremely low. Defense in depth (multiple physical barriers), quality assurance for 
design, manufacture, and operation, continued surveillance and testing, and 
conservative design are all applied to provide and maintain the required high 
degree of assurance that potential accidents in this class are, and will remain, 
sufficiently remote in probability that the environmental risk is extremely low." 36 
FR 22862 (1971). 

Accordingly, the Annex did not require 'discussion of Class 9 accidents in 
environmental reports and statements. ' ' 

Although the Annex was never formally adopted by the Commission, the 
Commission noted upon publication that the Annex would be useful as 
"interim guidance" until the Commission took further action on the Annex. 
36 FR 22851 (1971). Upon promulgation of 10 CFR Part 51 in 1974, the' 
Commission stated that the adoption of Part 51 did not affect the proposed 
Annex, which was "still under consideration by the Commission." 39 FR 

. 26279 (1974). The staff consistently applied the proposed Annex from 1971 
to 1979 as not' requiring, the consideration of Class 9 accidents in its 
environmental statements. Reliance on the Annex has been upheld by 
decisions of the 'Commission's adjudicatory panels and by federal courts.1 

In September 1979, the Commission announced in Offshore Power 
Systems (Floating'Nuclear Power Plants), CLI-79-9, 10 NRC 257 (1979), 
that it intended to complete the rulemaking begun by the 'Ann~x and to re­
examine the Commission's policy regarding accident considerations.2 The 
Commission requested additionally that the staff: 

. I 

".. Provide us with its recommendations on how the interim guidance of the 
Annex'might be modified, on an interim basis and until the rule making on this 
subject is completed, to reflect development since 1971 and to accord more fully 
with current staffpolicy in this area; and ' 

'S« ClUQ cited in Offilwn POWO' SY.J/nn.J (Floating Nuclear Power Pl&nts). CLI-79-9, 10 NRC 
257,259 nn. 5 and 6 (1979) tI1Id ALAIJ.489, 8 NRC 194, 210 D. 52 (1978). 
21n Offilwn PUWt!,. S)'.Jlenu, the Commission determined that consideration of a Class 9 
accident in the en~nmental review for floating nuclear power plants wu appropriate. 10 
NRC at 260-61. The Commission did not use the proceeding to resolve the generic issue of 
consideration of Class 9 accidents at land-based reactors, but noted that 's]uch a generic 
action is more properly and effectively done through rulemaking proceedings in which all 
~terested persons may participate." Id. at 262. S« abo Public Service C~y ofOkJaJwma 
(B1aclc Fox Station, Units 1 and 2), CLI-80-8, Doclcet Nos. SO-SS6 and SO-SS7, at 434 -,4135 
(March 21, 1980). 



2. In the interim, pending completion of the rule making on this subject, bring to 
our attention, any individual cases in which it believes the environmental 
consequences of Class 9 accidents should be considered." 10 NRC 262-63. See 
also Public Service Company of Oklahoma. supra note 2, at 3-4. ' 

" 

In response . to the Commission's first request, the staff sent to the 
Commission recommendations on acciden't considerations under NEPA in 
SECY-80-131, dated March 11, 1980. On May 16, 1980, the Commission 
issued a statement of interim policy in which it withdrew the proposed 
Annex and suspended the rulemaking that began in 1971 with the 
publication of the proposed Annex. ''Nuclear Power Plant Accident 
Considerations under the National Environmental Policy Act of 1969," 45 

,FR 40101 (June 13, 1980). The Comnlission also provided guidance on 
accident considerations in on-going NEPA reviews in licensing proceedings 
where a Final Environmental Statement has not yet been issued. Under the 
Commission's new guidance, environmental impact statements for on-going 
and future NEPA reviews will give consideration to a broader spectrum of 
accidents including severe accidents that may have been designated "Class 
9" under the Annex. For the consideration of environmental risks, or 
impacts, attributable to accidents at a facility, the Commission gave the 
following guidance: 

"In the analysis and discussion of such risks, approximately equal attention shall 
be given to the probability of occurrence of releas,?s and to the probability of 

. occurrence of the environmental consequences of those releases .... 

"Events or accident sequences that lead to releases shall include but not be limited 
to those that can be expected to occur. In-plant accident sequences that can lead 
to a spectrum of releases shall be discussed and shall include sequences that can 
result in inadequate cooling of reactor fuel and to melting of the reactor core." 45 
FR at 40103. . 

With respect to plants for which Final Environmental Statements have 
been issued, the Commission stated in its new interim policy that: 

"It is expected that these revised treatments will lead to conclusions regarding the 
environmental risks of accidents similar to those that would be reached by a 
continuation of current practices, particularly for cases involving special circum­
stances where Class 9 risks have been considered by the staff •• :. Thus, this change 
in policy is not to be construed as any lack of confidence in conclusions regarding 
the environmental risks of accidents expressed in any previously issued State­
ments, nor, absent a showing of similar special circumstances, as a basis for 
opening, reopening or expanding any previous or on-going proceeding.' 

'Commissioners Gilinsky and Bradford disagree with the inc1~ion of the preceding two 
sentenccs. They feel that they are absolutely incomistent with an evenhanded reappraisal of 
the fonner, erroneous position on Oass 9 accidents. 4S Fed. Reg. at 40103. 
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"However, it is also the intent of the Commission that the staff take steps to 
identify additional cases that might warrant early consideration of either 
additional features or other actions to prevent or to mitigate the consequences of 
serious accidents. Cases for such consideration are those for wbicn a Final 
Environmental Statement has already been issued at the Construction Permit 
stage but for wbich the Operating License review stage has not yet reached. In 
carrying out this directive, the staff should consider relevant site features. 
including population density. associated with accident risk in comparison to such 
features at presently operating plants. Staff should also consider the likelihood 
that substantive changes in plant design features wbich may compensate further 
for adverse site features may be more easily incorporated in plants when 
construction has not yet progressed very far. 

, The staff has reviewed information concerning the Diablo Canyon, Palo 
Verde and Rancho Sew plants to determine whether "special circum­
stances" exist which would warrant "opening, reopening, or expanding any 
previom or on-going proceeding" concerrung these facilities. 

D. STAFFS REVIEW FOR SPECIAL CIRCUMSTANCES 
As the Co'mInission noted in its new statement of interim policy, the staff 

, has identified in the past special circumstances which would warrant more 
extensive consideration of Class 9 accidents. The special circumstances fell 
Within three categories: (I) high popUlation density around the proposed 
site, i.e., above the trip points in the Standard Review Plan (NUREG 74-
087, September 1975) and Regulatory Guide, 4.7, General Site Suitability 
Criteria for Nuclear Power Stations (November 1974); (2) a novel rea~tor' 
design (a type of power reactor other than a light water reactor); or (3) a 
combination of a unique design and a unique siting mode.' 

'See 45 FR 40102 (June 13, 1980); Public Smice E/~ctric and Gas Company (Salem Nuclear 
Generating Station, Unit 2), 00·80-17, Docket No. 50-311. "Director's Denial of Request 
under 10 CFR 2.206," at 33 n. 21 (April 16, 1980). In the first category fell the Perryman site, 
for which the staff performed an informal assessment in the early site review of the relative 
differences in Class 9 accident consequences among the alternative sites. The Clinch River 
Breeder Reactor, a liquid metal cooled fast breeder reactor which is different from the more 
conventional light water reactor, fell within the category of novel reactor design, and the stafT 
included a discussion in the fmal environmental statement (NUREG-0139, February 1977) of 
its consideration of Ow 9 accidents. 

The noating nuclear power plants represented the third ca tegory or special circumstances, a 
combination or unique design and a unique siting mode. Because the plants would be 
mounted on a floating barge, there would be no soil structure to retard the release and 
dispersal or activity beneath the plant following a core melt accident as would be the case ror 
land· based plants. The starr concluded that the most exposure Iikefy to the population from the 
liquid pathway for a noating nuclear plant is significantly greater than for a land·based 
.p'lant. _ ... 

In view or the Commission's intention in Offshore Pow~r Syst~ms, supra note I, that the 
starf bring to the Commission's attention individual cases in which the starf believes 
environmental consequences or Class 9 accidents should be considered, the starr reviewed 

(FOOTNOTE CONTINUED ON NEXT ,PAGE J 

924 

\ 



In Public Service Company of Oklahoma the Commission noted in 
addition to these three criteria that proximity of a plant to a "man-made or 

·natural hazard" might also represent "the type of exceptional case that 
might warrant additional consideration." The results of the staffs review for 
"special circumstances" follow . 

. Diablo Canyon 
As described in Section 4 of the Safety Evaluation Repoft4 and Section 

1.3 of the Final Safety Analysis Report' the Nuclear Steam Supply System 
for each unit of the Diablo Canyon plant is··a Westinghouse pressurized 
water reactor using a four-loop coolant system. 'DIe reactor design is· 
basicaIIy similar to that of several other Westinghouse reactor designs 
(Trojan, Zion 1 and 2, and D.C. Cook plants). The Diablo Canyon plant is, 
therefore, a typical light water reactor facility and the design is not novel. 

The Diablo Canyon plant is located in a remote, undeveloped and 
relatively uninhabited region of San Luis Obispo County. Within to miles 
of the plant, the 1970 resident population density was about 20 person per 
square mile. Within radii of 20 and 30 lniles, the densities were SS and 40 
residents per square mile, respectively. The population densities were 
projected to approximately double by the year 2000. Thus remaining weII 
within the guidelines of Regulatory Guide 4.7 and 10 CFR Part 100. 
Therefore,' population . distribution near the plant is not an unusual 
circumstance warranting reopening or expanding proceedings on Diablo 
Canyon. 

The Diablo Canyon plant also does, not represent a "combination of a 
unique design and a unique siting mode." The Diablo Canyon site is 
located adjacent to the Pacific Ocean, which is the only surface water body 
which could be affected by liquid releases from a Class 9 accident.6 Ground 
water near the site is limited to the streambed of Diablo Canyon Creek, an 
intermittent stream which .empties into the ocean. The'sandstone bedrock 
underlying station foundation if, at most, partiaIIy saturated (i.e., no water 

'(FOOTNOTE CONTINUED FROM PREVIOUS PAGE) " 
these categories of special circumstances for purposes of responding to two other petitions 
under 10 CFR 2.206 which requested consideration of Class 9 accidents. Public Service 
Electric and Gas Company, supra, and Public Service Company of New Hampshire 
(Seabrook Station, Units I and 2), 00·80-6, Docket Nos. 50-443 and 50·444, "Director's 
Decision under 10 CFR 2.206" (Februa~ II, 1980). 
·Safety Ev8Iuation-Report foiDiablo canyon Station, Units 1 and 2 (October 1971): 
'Final Safety Analysis Report for the Diablo Canyon Station, Uruts 1 and 2. 
6The staff uses the term "aass 9 accident" in the ensuing discussion only for the 
pmposes of evaluating. as provided in the Commission's new interim policy, 
whether "special circumstances" that would warrant reopening or expanding. 
proceedings exist for plans which were reviewed under the now withdrawn Annex. 
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table) for a considerable vertical distance. Its low permeability, combined 
with the lack of a near surface water table, would preclude "lateral 
movement of contaminated water from the station toward the ocean at 
more than an extremely slow rate. As a minimum, many years would be 
available to interdict any such flow. Therefore, there are· no unusual . 
hydrogeologic features of the site which would warrant consideration of the 
environmental consequences of a Class 9 accident. 

The staff analyzed the site characteristics and other nearby features to 
assure the potential for impairment of safety-related portions of station 
facilities due to natural or man-made hazards occurring nearby. The Safety 
Evaluation Report states the staff conclusion that there are no industrial, 
transportation, or military facilities in the area of the site which have 
potential to adversely affect plant safety systems. The staff review 
specifically ensures that station design is adequate to accommodate other 
natural characteristics of the site environs. The staff review has not 
identified any unusual circumstances with respect to external hazards that 
would warrant reopening or expanding proceedings on Diablo Canyon. 

Briefly stated, none of the "special circumstances" which would warrant 
reopening or expanding proceedings is present for the Diablo Canyon 
plant. An additional factor would weigh in favor of not considering special 
regulatory action under 10 CFR 2.206. Following the occurrence of the 
Three Mile Island accident, the Joint Intervenors flIed on May 9, 1979, a 
motion with the Atomic Safety and Licensing Board currently sitting in the 
case to reopen the record for further consideration of "Class 9" accidents at 
Diablo Canyon. On May 24, the NRC staff proposed that the Board defer 
implications for Diablo Canyon. On May 24, the NRC staff proposed that 
the Board defer ruling on the motion pending completion of the staff report 
on TMI and its specific implications for Diablo Canyon. On June 5, the 
Board agreed to defer its ruling. The staff report has not been completed 
and consequently the Board has not yet ruled on the motion to reopen the 
record for further consideration of "Class 9" accidents. In view of the 
pendency of the proceedings before the Licensing Board, the staff believes 
that it would be inappropriate to institute another proceeding at the FOE's 
request.7 

Palo Verde 
The Palo Verde Nuclear Generating Station, currently under construc­

tion,' will have three Combustion Engineering, Inc. "system 80" type 
pressurized water reactors to provide steam for the turbogenerator system. 

7 This view is consistent with the Commission's decision in Consolidated Edison Co. (Indian 
Point Station, Units 1-3), CLI·75·S, 2 NRC 173, 177 (1975). The staff also notes the 
Commission. has ordered that no new operating licenses may be issued except after action of 
the Commission itself. "Interim Statement of Policy and Procedure," 44 Fed. Reg. 5SSS9 
(October IO,}979). 
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Heat will be transferred from each reactor core to steam generators by 
circulating pressurized water in two closed loops containing two pumps in 
each loop. The reactors are described in detail in the Safety Evalution 
Report for this station (NUREG 75-098, issued on October 10, 1975) and in 
the Preliminary Safety Analysis Report. Reactors of similar design were 
used in the Perkins and Cherokee plants. The Palo Verde reactors may, 
therefore, be considered typical light water reactors not of a novel design. 

The desert area in the immediate vicinity of the Palo y'erde site is very 
sparsely inhabited. The 1970 population densities within radii of 10, 20, and 
30 miles were 6, 7, and 7 residents per square mile, respectively. The 
corresponding projected densities in the year 2000 were 18,23,21 residents 
per square mile, respectively. These population densities are well within the 
guidelines of Regulatory Guide 4.7 and 10 CFR Part 100. Therefore, 
population distribution near the plant is not a "special circumstance." 

The Palo Verde plant'is located in an arid region which had been 
irrigated before 1975~ Return flows from this irrigation percolated through 
the upper granular soils and perched on, top of thick zone of relatively 
impermeable material. This perch water mound is slowly spreading laterally 
and downward. If this water were contaminated by severe accident, it 
would migrate slowly downward through the aquitard to the regional 
aquifer about 200 feet below the surface. The staff estimated th:at it would 
take about 5000 years for the contaminated liquid to reach wa~er wells 2 
miles south of the station. Due to this slow rate of groundwater movement, 
there would be less than average difficulty in: interdicting -any'r!ldioactivity 
releases from a Class 9 accident by the groundwater pathway, should such 
action be necessary. In view of the above considerations, there is not, in the 
case of the Palo Verde Station, a "combination of unique design and unique 
siting mode." 

The staff analyzed the site characteristics and other nearby features to 
assess the potential for impairment of safety-related portions of station 
facilities due to natural or man-made hazards. The Safety Evaluation 
Report states the staff's conclusion that there were no off-site hazards 
which required special consideration in the design of the proposed Palo 
Verde facilities, except the military aircraft training flights operating out of 
Luke Air Force Base. The staff has analyzed the existing Air Force program 
for s.uch flights, the Air Force arrangements for notification of the applicant 
of changes in flight routes or training programs at Luke Air Force Base as 
they may relate to the Palo Verde station, the probability of aircraft impacts 
on the station facilities, and experience from other sites. Supplement No. I 
to the Safety Evaluation Report states the staff conclusion that existing 
arrangements are acceptable. The staff review has not identified any 
unusual circumstances with respect to external hazards that would warrant 
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special considerations of Class 9 accidents. These matters would be given 
further consideration by the staff in the event that there is a significant 
change in circumstances. The aircraft impact issue and other safety 
considerations Will be examined again during operating license review. 

In sum, then, there are no unusual circumstances which would warrant 
reopening the construction permit proceeding for Palo Verde. The staff 
notes, however, that the final environmental statement for the Palo Verde 
operating licenses will be subject to the more extensive accident analysis 
prescribed by the Commission's new interim policy. 

Rancho Seco 
The Rancho Seco Nuclear Generating Station consists of a single 

Babcock and .Wilcox pressurized water reactor with a net electrical power 
capacity of913 Mw. Heated pressurized water is circulated from the reactor 
to two steam generators which provide steam to drive a Westinghouse 
turbine generator. The reactor design is generally similar to that of other 
Babcock and Wilcox reactors such as are used at the Davis-Besse, Arkansas 
I, 'Indian Point I, Oconee 1-3, Crystal River), and Three Mile Island 
plants. 

Following the March 28, 1979, accident at Three Mile Island, Unit 2, the 
NRC has placed a number of special requirements on all operating reactors, 
particularly Babcock and Wilcox reactors, to minimize the probability of an. 
accident of the Three Mile Island type. Pursuant to its Order of May 7, 
1979, 44 FR 27779, the Commission ioiposed requirements on the Rancho 
Seco facility which involve .changes in reactor design, in operator training 
and in operating procedures. A hearing, to which FOE was a party (FOE 
has since withdrawn) is currently being conducted on the Order. In 
addition, the Rancho Seco facility is subject to an Order, 45 FR 2447 
(January 11, 1980), imposing the short-term "Lessons Learned" require­
ments described in NUREG-0578. The Rancho Seco plant is currently 
undergoing staff review to assure that its design and operation satisfy these 
requirements. (The Diablo Canyon and Palo Verde units will also have to 
meet similar requirements and undergo staff review.) When the required 
changes in reactor design, operator training and operating procedures have 
been carried out and approved, the staff believes that there will be 
reasonable assurance that the Rancho Seco facility can be safely operated. 
In view of these required changes and general similarity of Babcock and 
Wilcox design to that of other pressurized water reactors, the Rancho Seco 
design is not considered novel, but rather typical for a land-based 
pressurized water reactor. 
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The Rancho Seco vicinity is sparsely populated with 1970 population 
densities of 19 residents per square mile within a radius of 10 miles and 95 
residents per square mile within 20 miles. However, the cities of Sacramento 
and Stockton, about 25 miles away, raise the 1970 population density to 
about 320 residents per square mile within a radius of30 miles. In 1972, the 
Sacramento County Planning Commission estimated a population increase 
rate of 5.2% per year, as reported ·in the FES. At this high rate of increase, 
the population in the year 2000 would quadruple that in 1970, exceeding the 
population density guidelines for a 30-mile radius in Regulatory Guide 4.7. 
However, the FES also reports that the California Department of Finance 
predicted growth rates of 1.3% per year and 1.8% per year for Sacramento 
and San Joaquin Counties, the most populous counties near Rancho Seco. 
These growth rates resulted in population densities well within the 
guidelines for the year fooo. In reviewing the FOE's petition, the staff 
investigated population growth data from the Sacramento County Planning 
Commission for the years 1975 and 1979 for the populous counties around 
Rancho Seco. These factual data through the year 1979 indicate that a more 
realistic growth rate estimate is less than 3% per year. On this basis, the 
projected population in the year 2000 within 30 miles will remain within the 
guidelines of Regulatory Guide 4.7 and 10 CFR Part 100. Consequently, 
population distribution would not warrant re-opening proceedings on the 
Rancho Seco facility. I 

The Rancho Seco Station is located on gently rolling terrain about 25 
miles southeast of Sacramento. Water bodies in the vicinity are small 
streams which are normally dry 'except during periods of high rainfall. The 
intermittent flow characteristics of these streams indicate that they are not 
fed by groundwater. Liquid releases from a Class 9 accident would migrate 
slowly downward and southwestward into the groundwater. Using conser­
vative assumptions, the staff estimates that it would take tens of years for 
contaminated groundwater to migrate to the nearest well which is located at 
the site boundary. Due to this slow rate of groundwater movement, the staff 
concludes that there are no unusual features or special circumstances with 
regard to the roundwater contamination interdiction characteristics of this 
site that would distinguish it from other land-based light water reactor sites 
to the extent that, 'under the present Commission policy, warrants 
reopening environmental proceedings on Rancho Seco. The Rancho Seco 
Station does not represent a "combination of unique design and unique 
siting mode." 

The staff analyzed the site characteristics and other nearby features to 
. assess the potential for impairment of safety-related portions of the station 
facilities due to natural or man-made hazards. The Safety Evaluation 
Report states the staff conClusion that the nature and remoteness of 
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industrial, transportation and military facilities in the region of the site 
preclude their posing a hazard to the safety features of the station. The staff 
also concluded that the station design is acceptable in relation to the 
geologic, seismic, and foundation conditions of the site. The staff review has 
not, therefore, identified any unusual circumstances with respect to external 
hazards. The staff would conduct further assessments and actions in the 
event of significant changes in these circumstances. 

In summary, there are no special or unusual circumstances surrounding 
the Rancho Seco Station which would warrant re-opening environmental 
proceedings on the facility. 

The staff has proposed a further detailed NRC study of the hydrologic 
features of all reactor sites, according to the task action plans described in 
Draft NUREG-0660. The liquid pathway interdiction study is designated 
Task Action III.D.2. The brief discussions given above, based on currently 
available data, indicate that there is small likelihood of 'any hydrologic 
problems at Diablo Canyon, Palo Verde and Rancho Seco. In the event 
that significant possible impacts are identified in the more thorough study, 
methods of interdiction and mitigation will be specified. A number of 
nutigation methods are available, including pumping and construction of 
slurry walls. 

III. ornER CONSIDERATION GIVEN TO SEVERE 
ACCIDENTS 

The FOE emphasizes in its petition the need "to prepare to meet the 
possible consequences" of a serious accident at reactor sites. The staff 
believes that the Commission is taking positive measures to prevent severe 
accidents and to mitigate. their consequences. The Commission noted a 
number of these measures in its new statement of interim policy on accident 
considerations. Among these measures taken or under consideration by the 
Commission and the staff are: 

A proposed rule issued for public comment, 44 FR 75167 (December 19, 1979), 
which would significantly revise requirements in 10 CFR Part 50 for emergency 
planning at nuclear power plants. 

Recommendations of the Siting Policy Task Force (see NUREG-0625, August, 
1979) with respect to possible changes in the reactor siting policy and criteria set 
forth in 10 CFR Part 100. One goal of the recommendations is to consider in siting 
the risk associated with accidents beyond the design basis (i.e. , Class 9) by 
establishing population density and distribution criteria. 

Proposed "Action Plans" (see Draft NUREG-0660, December' 1979) for imple­
menting recommendations made by bodies that have investigated the Three Mile 
Island accident. Among other matters these plans incorporate recommendations 
for rulemaking related to degraded core cooling and core melt accidents. 
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Imposition of additional requirements on operating reactors, e.g., the short-term 
"lessons-learned" recommendations. See "TMI-2.Lessons Learned Task Force 
Status Report and Short-term RecommendationS," NUREG-0578 (1979), and 
Orders published in 45 FR 2427-2455 (January 11, 1980). 

As the COlnmission· stated in its new interim policy, "It is the 
Commission's policy and intent to devote NRC's major resources to 
matters which the Commission believes will make existing and future 
nuclear power plants safer, and to prevent a recurrence of the kind of 
accident that occurred at Three Mile Island." 45 FR at 40104. 

IV. CONCLUSION 
. The staff has concluded that no "special circumstances" exist which 

would warrant reopening environmental proceedings for the Diablo 
Canyon, Palo Verde, and Rancho Seco nuclear plants. In the staffs view, 
the "special circumstances" standard under the Commission's new interim 
policy is appropriate for judging whether past NEPA ~eviews should be 
reopened. An administrative agency is empowered to revise its policies in 
an evolut~onary process as it gains experience in the application of the laws 
which the agency is charged to administer. See NLRB v. J. Weingarten, Inc., 
420 U.S. 251, 265-67 (1975); cf. Vermont Yankee Nuclear Power Corporation' 
v. Natural Resources Defense Council, 435 U.S. 519 (1978). Thus, a change in 
policy to allow broader consideration of accidents in future NEPA reviews 
does not invalidate the findings in past reviews under the Annex, 
particularly in light of judicial approval of the Commission's past practice. 
See note 1 supra. By establishing a "special circumstances" standard for 
reopening completed environmental reviews, the Commission has recog­
nized that it may be appropriate to supplement a past environmental review 
under certain circumstances in view of the transformation in policy which 
the Commission is undertaking. The staff does not believe, however, that 
such "special circumstances" are present in the three instant cases. In all 
events, NEPA does not require an agency to reopen the environmental 
record unless new information or circumstances would clearly mandate a 
change in result. Greene County Planning Board v. FPC, 559 F.2d 1227, 1233 
(2d Cir. 1976), ceri. denied, 434 U.S. 1086 (1978). 

With respect to the Commission's "repudiation" of WASH-I400 as a 
basis for FOE's request that supplemental environmental statements be 
issued, the staff notes that WASH-1400 published in draft form in 1974 did 
not form the bases for the 1971 Annex's conclusion that the probability of 
occurrence of Class 9 accidents was too low to warrant their site-specific 
consideration under NEPA. See 45 FR at 40102; Pennsylvania Power and 
Light Company (Susquehanna Steam Electric Station, Units 1 and 2), LBP 
79-29, 10 NRC 586, 589 (1979). The Commission's policy statement on 
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WASH-1400 in light of the critique of the study by the Risk Assessment 
Review Group does not provide, therefore, a basis for reopening the 
environmental record for the three plants at issue. . . , . 

Finally, the staff again notes that the Commission has taken several 
actions by rulemaking and by or~er to assure that adequate measures are 
taken to prevent serious accidents, like the one at Three Mile Island, and to 
mitigate the consequences of serious accidents. In view of the foregoing, the 
petition of the FOE is denied. . 

A copy' of this decision will also be flIed with the Secretary for the 
Commission's review in accordance with 10 CFR 2.206(c) of the Commis­
sion's regulations. As provided in 10 CFR 2.206(c), this decision will 
cOnstitute the fmal action of the Commission twenty (20) days after the date 
of issuance, unless the Commission on its own motion institutes the review 
of this decision withiri that time. 

Dated at Bethesda, Maryland 
this 19th day of June 1980 : 

Harold R. Denton, Director 
Office of Nuclear Reactor 
Regulation 
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UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

OFFICE OF NUCLEAR REACTOR REGULATION 

Harold R. ~nton, Director " 
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In the MaHer of 
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.' 50-281 OL 
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(Surry Power Station, Units 1 
and 2; North Anna Station, 

, Units 1 and 2) . June 20, 1980 

, The Director of Nuc1ear Reactor Regulation denies a petition under 10 
CFR 2.206 of the Commission's regulations which requested, inter alia, that 
the North Anna and Surry Stations be shut down pending resolution of 
steam generator and turbine problems. ' . 

TECHNICAL ISSUES DISCUSSED: 

Tube support place corrosion; resin discharge into steam generators; 
tube denting; secondary water chemistry; demineralizer systems; turbine 
di~c cracking; missile hazard. 

DIRECTOR'S DECISION UNDER 10 CFR 2.206 

In letters dated February 18, February 22, FebIlUlIjr 28, April 25 arid 
May 25, 1980, Mrs. June Allen, on behalf of the North Anna Environmen­
tal coalition (NAEC), 'requested ·the Nuclear Regulatory Commission 
(NRC) take the following actions with regard to the Surry and North Anna 
Power Stations: ':! ' . 
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• 

1. Shut down North Anna # 1 for turbine inspection, installation.of 
steam generator inspection port, and installation of redesigned valves in the 
nonfunctioning Powdex demineralizer, proscribing restart pending ade­
quate spill-proof .test results and resolution of the noise problem in steam 
generators A and B. 

2. Continue licensing mo~atorium on North Anna #2, requiring the 
same inspection and repairs as those for North Anna # 1. (NAEC would 
also request that the licensing moratorium be continued for Sequoyah since 
this reactor also has a Westinghouse turbine.) 

3. . Keep Surry # 1 closed, pending its steam generator replacement, as 
unsafe to operate with its multiple related problems; plugged steam 
generator tubes in excess of 25%, cracked turbine, and questionable seismic 
resistance. . 

4. Maintain Surry #2 shutdown pending repair of cracked turbines, 
redesign and repair of Powdex demineralizer, installation of. seismic 
reinforcements;and stringent testing of new steam generator and condenser 
tubing. 

These letters have been referred to the Director, Office of Nuclear 
Reactor Regulation for treatment collectively as a petition under 10 CFR 
2.206. For the reasons set forth in this decision, the requests are denied .. 

. As bases .for her requests, Mrs. Allen expressed certain concerns and 
posed questions regarding the Surry and North Anna Stations. These 
concerns, and the NRC responses are as follows: 

Concern: 

VEPCO's severe problems with Westinghouse steam generators at Surry were to 
be avoided at North Anna by the presence of fresh water, by the absence of 
chloride, and by the use of the Powdex demineralizer or polisher. Yet according to' 
VEPCO's 12-10-79 report, the spills of the resins into the steam generators at 
North Anna actually created Surry-like corrosion conditions and the beginning of 
similar corrosion and cracking in 35% of the tubes. . . 

Response: 

The licensee's report dated December 10, 1979 entitled, "North Anna 
Power Station Unit 1, First Refueling Steam Generator Inspection Report," , 
stated that tube support plate corrosion observed at N~rth Anna 1 
appeared to be similar to early stages of the denting phenomena affecting 
other plants, especially those with salt water cooling. This corrosion process 
has been attributed to secondary water chemistry in other plants with the 
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priIJ1ary causal agent being chlorides. However, the licensee concluded this 
could not be the Case at North Anna 1. ' . 

Therefore, the licensee and Westinghouse personnel made a review of 
the North Anna I plant chemistry to detennine what causative agent might 
have induced the tube support plate corTosion. As stated in the licensee's 
report, it was observed that a major discharge of resins from the Powdex 
polisher'into the steam generators occurring in February 1979 produced 
acid sulphates which may have led to plate corrosion and subsequent 
denting., 

The licensee went on to say that "Although the effects of sulphates on 
SG chemistry were not well understood at the time, it appears the Powdex 
polisher resins may have contributed or/are responsible for tube support 
plate corrosion seen at North Anna I." 

The problems affecting pressurized water reactor steam generators result 
from complex interactions involving steam generator chemistry, materials, 
and thennal hydraulic behavior. We do nof know all of the complex 
interactions of steam generator chemistry which can lead to aggressive 
chemicals concentrating and depositing on tube support plates. A great 
amount of research and testing is now underway to identify these complex 
interactions. 

Tube 4enting occurs when carbon steel tube support plates experience 
corrosion (chemical deposition) at the locations where the tubes. pass 
through the plates. The corrosion product occupies a greater vohinie than 
the original support plate material and squeezes down on the ,tube thereby 
defonning it. If corrosion continues, gross defonnation and eventual 
cracking of the support plate and tubes result. 

We had not anticipated the occurrence of denting at North Anna 1, even 
at its earliest stages, based on experience in other plants using secondary 
all-volatile treatment and freshwater condenser cooling. However, it was so 
identified in the licensee's December 10, 1979 report and it was our 
responsibility to evaluate the licensee's report to determine if the North 
Anna 1 steam generators could continue to operate without impairing the 
health and safety of the public. 

Our safety evaluation report for the licensee's December 10, 1979 report 
was sent to the licensee in a letter dated February 4, 1980. In our report we 
stated that the licensee had acted in an appropriate manner to identify the 
cause of early corrosion on the tube support plates and had provided a 
satisfactory explanation. We further stated that the licensee had implement­
ed conservative maintenance (all row 1 tubes in the steam generators were 
plugged) and corrective actions implemented commensurate with the 
fmdings of the steam generator inservice inspection at North Anna 1. 
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Finally, we stated that continued operation of the North Anila 1 steam 
generators would not endanger the health and safety of the public. 

Since then we have continued our review of. the licensee's corrective 
actions regarding tube integrity, tube support plate corr~sion, and changes 
in steam generator chemistry. Our review has been based ~n long term 
operation of the North Anna 1 steam generators. On April 8, 1980 we sent a 
letter to the licensee requesting additional information regarding the 
licensee's corrective actions with respect to: (I) hideout return of acid 
sulphates due to previous contamination from polisher resins, (2) oxygen 
control, and (3) the licensee's corrective boric acid treatment at the North 
Anna I steam generators in January 1980. The li~nsee has stated its 
response will be provided for our review in June 1980. 

Secondary water chemistry and its effect on steam generator tube 
integrity is a high priority concern of the NRC. Due to the cOmplexity of 
the corrosion problem involved and the state-of-the-art as it exists today, 
we have impOsed a license condition for operating plants that requires the 
implementation of a secondary water chemistry monitoring and control 
program. 

The required program developed by the licensee with input from reactor 
vendors and other consultants accounts for site and plant-specific factors 
that affect chemistry conditions in the steam generators and allows for the 
continous feedback of new knowledge gained from operating experience. 

This licensing Condition was made part of the North Anna 1 operating 
license by Amendment issued on December 28, 1979 and was a condition to 
the operating license issued for North Anna 2 on April 11, 1980. 
~ In 1978, the NRC undertook a review of generic 'safety :issues to 
determine those issues with potentially significant public safety implications 
which should qualify as "Unresolved Safety Issues" for reporting to the 
United States Congress. The NRC review 'included the development of 
proposals by the NRC staff which were reviewed and approved by the 
NRC Commissioners. ' " 

. This review described in a report, NUREG-OSIO, entitled "Identification 
of Unresolved Safety Issues Relating to Nuclear Power Plants - A Report to 
Congress" dated January 1979 identified Task Action Plan A-3, Pressurized 
Water Reactor Steam Generator Tube Integrity, as a high priority action 
item requiring resolution. 

Task Action Plan A-3 provided a description of the problem; the staff's 
approaches to its resolution; a general discussion of the bases upon which 
continued plant licensing or operation can proceed pending completion of 
the task; the technical organizations involved in the task and estimates of 
the manpower required; a description of the interactions with other NRC 
offices, the Advisory Committee on Reactor Safeguards and outside 



organizations; estimates of funding required for contractor supplied 
technical assistance; prospective dates for completing the task; and a 
description of potential problems that could alter the planned approach or 
schedule. ' 

In addition, the reorganization of the Office of Nuclear Reactor 
Regulation, which took place on April 28, 1980, has created a new branch 
defmed as the Chemical Engineering Branch whose duties now include the 
review of water chemistry and the evaluation of water chemistry manage­
ment. 

Also, licensees with pressurized water reactor steam generators have 
established a joint steam generator owners group utilizing the expertise of 
the Electric Power Research Institute to conduct high priority research and 
testing in these matters. , 

Finally, the, Powdex demineralizer system at North Anna 1 was 
incorporated into the design of ~e facility prior to the occurrence of the 
Surry steam generator problems. 

" 
Concern: 

One NRC engineer likens the corrosion to a "malignant tunor," all of whose 
cells must be removed if North Anna's steam generators are to regain health. 
Nevertheless, the NRC has permitted the installation of a steam generator 
inspection port to be put off until 1981, after the second re-fueling at North Anna 
#1. ' 

Response: 

In the licensee's report dated December 10, 1979, the licensee committed 
at our request to installing inspection ports in the North Anna 1 steam 
generators during the second refueling outage. And, in our letter of January 
~ 1, 1980, we requested the licensee to install these ports in the steam 
generators at North Anna 2 prior to start of operations. As specifically 
stated in our letter, the installation of these inspection ports was to facilitate 
monitoring the progression of tube denting and tube support plate 
degradation and to facilitate the removal of tube sections for laboratory 
examinations. ' 

Inspection ports installed in steam generators will not in themselves 
inhibit the corrosion process responsible for steam generator tube denting 
and cracking. Maintaining a steam generator's "health" as you state in your 
letter involves several actions. They are: (1) adequate secondary water 
chemistry monitoring and control, (2) periodic steam generator surveillance 
inspections, (3) corrective actions once steam generator corrosion and tube 
denting is identified, and (4) continuing research in the corrosion 
phenomena involved. 
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Both North Anna I and 2 will have the ports installed at the next 
regularly scheduled steam generator inservice inspection specified in the 
Technical Specifications for each unit, which is the first occasion that these 
ports would be used to perform their intended function as described above. 

Concern: 
, -

AcCording to NRC Atlanta, the damaging resin spillll at North Anna were 
caused by a semi-automatic system malfunction with Powdex valve insufficiencies 
requiring redesign. Thus North Anna # I is currectly operating without deminer­
alization. 

Respo~se: 

The Powdex demineralizer system at North Anna I is presently bypassed 
while the'licensee completes an engineering evaluation for possible design 
changes to the Powdex system. 

However, the licensee is presently maintaining Westinghouse specified 
steam generator chemistry specifications without the use of the Powdex 
demineralizer system. 

Also, the licensee, on the recommendations of Westinghouse, has 
installed hydrogen measurement apparatus (Kent-Cambridge Mark IV 
Hydrogen Analyzers) in the secondary water system. 

The hydrogen analyzers will enable the' licensee 'to monitor dissolved 
hydrogen continuously and thereby determine any corrosion rates in the 
steam generators. 

Concern: 

Ironically, such a Powdex demineralizer has just been installed in Surry #2, 
down for over a year for steam generator replacement (a difficulty some NRC 
engineers thought demineraIizers might have prevented). It must now follow that 
the same redesign is required at Surry #2 to prevent a restart and subsequent 
resin spill which could begin Surry's $133 million steam generator repair troubles 
anew. 

Response: 

The demineralizer system being installed at Surry is a different type of 
system than the systems presently installed at North Anna. The North 
Anna demineralizer system is a Powdex system and the Surry system is a 
Deep Bed Demineralizer. There is a basic difference in these two systems. 
The Powdex system, utilizes a powder flock to precoat a series of filter 
elements contained within each demineralizer vessel whereas the Deep Bed 
system utilizes resin beads on top of an internal piping network in each 
vessel. There are two protecting mechanisms at Surry which mitigate a resin 
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dump such as occurred at North Anna in that the slots and holes in the 
Surry Deep Bed Demineralizer internal piping network are significantly 
smaller than the resin bead diameter which prevents most of the resin from 
escaping. Also, each Surry Deep Bed Demineralizer vessel is equipped with 
wire screen to prevent the escape of the resin beads' into the effiuent. 

Concern: 

As noted earlier, resin spill effects upon the secondary chemistry can cause 
corrosion and cracking not only in the steam generators, but also in the turbines. 
Since the turbine building at North Anna is settling abnormally, the risk to 
turbine integrity is enhanced; periodic shimming has already been necessary. 

Response: 

The relationship between turbine disc cracking and steam/secondary 
water chemistry has not yet been verified. Therefore, it cannot be stated at 
this time whether the' resin spills at North Anna 1 could cause and/or 
contribute to postulated turbine disc cracking in the North Anna 1 turbine. 

As part of the industry related study regarding the generic turbine disc 
cracking problem, the Electrical Power Research Institute is presently 
evaluating the effect of secondary water chemistry on turbine disc integrity. 

By letter dated February 25, 1980, the NRC requested information from 
licensees with operating Westinghouse turbines regarding plant specific 
operating history of secondary water cheniistry and the possible effects on 
turbine disc cracking. We are presently evaluating the licensees' responses. 

With respect to North Anna 1, the licensee has indicated that for 331 
days of operation, the measured pH, cation conductivity, and sodium 
concentrations indicate steam carryover (i.e. impurities) to the turbine at 
less than 0.25 percent. Therefore, the NRC staff believes that steam 
chemistry at North Anna 1 is a very unlikely factor regarding turbine disc 
integrity. However, until all the studies are complete, we cannot make any 
specific conclusions regarding North' Anna 1 and the question of turbine 
disc cracking and effects of secondary water chemistry. 

The question of turbine integrity (i.e., missile risk) at North Anna 1 and 2 
has been an issue before the Appeal Board. On April 7, 1980, the Appeal 
Board issued a Memorandum and Order (ALAB-589) in the North Anna 1 
and 2 proceeding regarding the issue of risk to the facility from turbine 
missiles. The Appeal Board had heard testimony from the NRC and the 
licensee last June regarding the probabilities associated with turbine missile 
risks, as well as the factors of conservatism built into these probabilities. 
More recently, the NRC staff and the licensee submitted affidavits 
describing the recent phenomena of cracking in Westinghouse steam 
turbines. The investigation of this matter is ongoing and will not likely be 
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completed until next fall. On the basis of the information supplied thus far, 
the Appeal Board concluded that the turbine disc cracking being experi­
enced elsewhere is not likely to occur to any hazardous extent at' North 
Anna I prior to the next refueling shutdown now scheduled for December 
of this year. The Appeal Board noted that the licensee has committed to 
have the Unit I turbine inspected during the December shutdown, and has 
instructed the licensee and staff to' immediately report any proposed 
deviation from that commitment to the Appeal Board. Upon completion of 
the analysis of the turbine cracking problem, the staff and the licensee must 
report back to the Appeal Board, addressing in detail the known causes of 
the early cracking and any required and necessary actions to correct the 
problem. 

With respect to turbine building settlement, the staff has previously 
evaluated this matter. Theoretically, if the turbine support structure were 
allowed to tilt (or bend due to seUling or tilting) without limit, some 
bending of the turbine shaft (over and above the bending associated with 
the natural sag line) might occur. Ultimately, it is possible that the 
increased shaft bending may produce additional cyclic stresses in the shaft, 
and thus raise the probability of a fatigue failure of the shaft. However, we 
do not believe that a shaft failure in itself would lead to disc failure and 
missile generation. 

We believe that a shaft failure would lead to severe braking of the rotor 
by way of friction between the rotary and secondary parts of the turbine, 
causing the rotor to slow down and stop without missile generation. 

Our viewpoint is supported by actual turbine failures which produced 
similar internal rotor conditions. Specifically, there have been turbine 
failures near operating speed wherein disc rupture occurred, but without 
missile ejection. The disc ruptures induced a dynamic imbalance of the 
rotor components, thus braking the rotor to a stop. A similar condition 
would be produced by a broken shaft, wherein imbalance of the damaged 
rotor would cause severe internal friction which would dissipate the rotor 
energy, mostly in the form of mechanical deformation and heat. 

In addition to the above considerations, the turbine building at North 
Anna I is being measured for indication of settlement by the licensee 
according to the technical specifications for North Anna I. 

Based on the above, we do not believe that turbine pedestal settling at 
North Anna I has any significant effect on the potential for turbine missile 
generations. 

Concern: 
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At both Surry units, the turbines are known to be cracked, with NRC staff listing 
Surry Unit # 1 in Category AA and Surry Unit #2 in Category A Although 
unlike North Anna, the S~ units are not now under review by an Appeal Board 
concerned with turbine misslle risk, that risk would seem to be even greater'under 
current Surry conditions and thus deserves the direct attention of the Commission. 

Response: 

Turbine disc cracking has not been discovered at both Suny units, nor 
are the turbines known to be cracked as stated in Mrs. Allen's letter. A 
keyway crack was discovered in one disc on the Suny 2 turbine low­
pressure rotor during the fall of 1979 but it has been repaired and 
reinstalled in good condition. " 

At the time of your February 18, 1980 letter, Suny 1 had not been 
inspected for turbine disc cracking. However, because of turbine vibration 
resulting from the loss of three blades, Surry 1 was shut down on February 
19, 1980. During this shutdown, the licensee decided to inspect the turbine 
disCs. This inspection has been completed and no keyway or bore cracking 
was discovered on Surry 1. Therefore, the Suny turbines are in good 
condition as far as turbine missile risks are concerned. Repairs have been 
made on the blades damaged at Surry 1 on February 19, 1980. 

The following questions have been posed by Mrs. Allen: 

a. Why did VEPCO make no 2179 report of the significant and 
damaging 200-300 pound resin spill in the North Anna steam generator of 
2-27-79? 

b. Why did the NRC require no report? 

c. ' Why did the North Anna plant continue in operation after the spill 
as opposed to closing for clean-up of the resins from the steam generators? 

d: Why did the NRC on-site inspector not know of the spill until 
months after it had taken place? 

e. Was the NRC informed before the four (4) succeeding spills? If so, 
what action was taken? 

f. Was the major resin spill of 2-27-79 related to the volume control 
tank 'discharge and Iodine-131 at 310 times specified value reported on 2-
27-79 or to the "uncontrolled release to the storm drain" of 2-28-79 (See 
April and May OUSR's of 1979) , 

,g. What are the implications of the three September 1979 spills on the 
10th, 12th, and 15th, followed by the radiation release accident of 
September 25? 
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h. Have resin-spill effect warnings been sent to other licensees with 
Powdex demineralizers and Westinghouse steam generators? 

i. Was NRC's first notice of W turbine disc cracking and missile 
problems the anonymous letter of November S, 1979 suggesting a "flagrant 
Westinghouse violation"? ' 

j. In terms of reportability, NAEC is puzzled as to why the 3-28-79 
reactor scram at Browns Ferry # 1 was not a reportable event since it was 
"due to false ,high pressure and low water level signals generated when 
concrete that was dislodged during a floor drilling operation struck a local 
panel." 

Today we are concerned with the implications of disgruntled employees at Browns 
Ferry cutting the cords and removing the mouthpieces of "between 6S and 70 
inplant telephones" this past weekend. What does this event say of worker 
responsibility or worker comprehension of the safety necessity of inplant 
communication? Will there be an NRC investigation? 

Response to questions (a), (b), (d) and (e): 

Five resin spills occurred at North Anna 1 on February 27, 1979; July 
19, 1979; and on September 10, 12, and IS, 1979, respectively. The 
February 27, 1979 spill transferred 200 to 300 pounds of resin into the 
steam generators following a precoating of the filter elements with resin in 
the "B" Powdex vessel. The transfer occurred during vessel refill operations 
when leaking discharge valves caused a pressurization transient in the "B" 
vessel. The July 19, 1979 spill occurred when the pipe from the mix tank 
became plugged and spent resin was then carried into the steam generators. 
The mechanism causing the remaining three events was the same as that 
which occurred on February 27, 1979 - the September 10, 12, and IS, events 
occurring in the "A" Powdex vessel, the "0" Powdex vessel and the "c" 
Powdex vessel, respectively. , 

The introduction of resin into the steam generators is not presently a 
reportable event. Likewise, demineralizer malfunctions are not reportable 
events. Therefore, the licensee was not required to report the five resin spills 
to the NRC and the resident NRC inspector first learned about the spills in 
late November 1979 during the licensee's steam generator inservice 
inspection. However, the licensee did report these resit! spills in its 
December 10, 1979 report already discussed elsewhere in this decision. 

The high priority Task Action Plan A~3, "Pressurized Water Reactor 
Steam Generator Tube Integrity" has been mentioned previously. The 
questions of 1) additional requirements for reporting equipment failures in 
the secondary feedwater system and 2) the effect of secondary steam/water 
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chemistry requirements are being evaluated in this Task Action Plan. This 
task is presently scheduled for completion in September 1980. 

Based on the independent investigation of the NRC and the President's 
Commission on the Three Mile Island Nuclear Accident, it was determined 
that NRC must devote a higher priority and proportion of its manpower to 
the evaluation of reactor operating experience in order to establish 
requirements for reporting operating events. 

Therefore, changes have been made within the NRC, to implement the 
findings noted in the above investigations. Within the Office of the NRC 
Executive Director for Operations a new office has been created which is 
designated as the Office of Analysis and Evaluation of Operational Data 
(AEOD). AEOD has been"established to evaluate and analyze operational 
data associated within all NRC offices involved with operational data 
collections, analysis and feedback. 

The Office of Inspection and Enforcement has augmented its evaluation 
and analysis of all incoming licensing event reports to determine if 
reporting requirements need revision or changes to reflect timely operating 
reactor experience. 

The recent reorganization of the Office of Nuclear Reactor Regulation 
has created a new branch designated as the Operating Experience 
Evaluation Branch (OEEB) whose duties include the continuing systematic 
assessments of reactor operating experience to establish requirements for 
reporting operating events. This office will provide the Nuclear Reactor 
Regulation interface with the Office for Analysis and Evaluation of 
Operational Data and coordinates with the Office of Inspection and 
Enforcement on matters involving ope~ating experience evaluation by the 
NRC and the industry. 

Finally, as a result of the Three Mile Island accident, an independent 
nuclear industry group designated as the Nuclear Safety Analysis Center 
(NSAC) has been established to determine a reliability data base from 
operating reactor experience. 

Therefore, based on the efforts of these new organizations within NRC, 
it can be expected that NRC reporting requirements will continue to be 
revised and/or augmented to reflect updated operating reactor experience. 
Response to question (c): 

On February 27, 1979, North Alma 1 steam generator water chemistry 
analysis indicated abnormal operating conditions. The pH was depressed 
and the conductivity elevated. These abnormal chemistry indicators were 
a~tributed to the resin spill and subsequent injection of 200 and 300 pounds 
of resin into the three steam generators. 
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Maximum blowdown w.as being obtained on each steam generator prior 
to the resin spill and, therefore, the licensee did not take additional actions 
to elevate the pH. Approximately 8 112 hours after the spill, ongoing 
chemistry analysis indicated a favorable upward trend in the pH samples 
and a downward trend in the conductivity measurements . 

. The licensee notified its vendors of the event and remedial actioris, 
including plant shutdown," were discussed. Since a plant shutdown from 
greater than 95 percent power operations ~ould require 24 hours, the 
decision was made by the licensee to keep the plant on line. There was 
noted concern by the licensee and its vendors that a shutdown could Tesult 
in a resin melt with plate out on the tubes. 

Since pH measurements were within normal operating specifications 
within 14 hours of the spill, it would appear at this time that the licensee's 
decision to keep the plant on line was correct. 

Response to question (f): 

The resin spill at North Anna 1 on February 27, 1979 was not related to 
the North Anna 2 volume control tank discharge and subsequent iodine-
131 release which occurred on February 27 and 28, 1979. The resin spill 
occurred in the secondary system of North Anna I whereas the North Anna 
2 volume control tank discharge and iodine-131 release were related to a 
common high level waste drain tank and inlet in the sampling system of the 
primary coolant system of North Anna 1 and 2. 

Response to question (g): 

The N~rth Anna 1 transient which occurred on September' 25, 1979 has 
been analyzed in detail by the NRC. Inadvertent operator error, equipment 
failure and combinations thereof have been examined in great detail. We do 
not at this time see any inter-relationship between the three resin spills 
occurring in September 1979 and the September 25, 1979 event at North 
Anna 1. " " 

Response to question (h): 

The NRC has not at this time issued any bulletins to licensees with 
Powdex demineralizers and Westinghouse steam generators. However, 
licensees with Westinghouse turbines, as mentioned previously, have been 
required to provide plant operating data ~d experience regarding 
steam/water secondary chemistry. Also, as prime contractor to licensees 
wi"th Westinghouse and Combustion Engineering components, the Electric 
Power Research Institute" is now conducting research and testing on the 
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phenomena of steam generator corrosion and tube cracking and the inter­
relationship of secondary water chemistry and impurities including resins. 

Response to question (i): 

A chronology of events concerning NRC's knowledge of the disc 
cracking problem is presented below. . . . 

Surry #2 was shutdown In the summer of 1979 for steam generator 
repairs. During this shutdown, the licensee determined to have the 
Westinghouse Corporation (turbine vendor) refurbish the low-pressure 
rotors of the Surry #2 turbine. During the refurbishment, in September 
1979, the vendor discovered a crack in one disc. This discovery was the first 
indication of keyway cracking. This disc was repaired in the Fall of 1979. 
No special report was sent to the NRC at this time by either the licensee or 
tlie vendor and no such report was required. 

During the period October 23 - 30, 1979, the Point Beach # 1, . 
(Wisconsin Electric Company) low-pressure rotors were inspected by the 
vendor and the second indication of keyway cracking was identified. 

On October 30, 1979, the, vendor, discussed this matter with the 
licensee/owners of Westinghouse turbines at a meeting held in Charlotte, 
North Carolina. 

On November S, 1979, the NRC was notified of the crack found in the 
Point Beach # 1 'low-pressure rotors during a meeting held with the 
licensee. On November 17, 1979, the Director of Inspection and Enforce­
ment received a copy of the anonymous letter. 

On November 20, 1979, the NRC staff discussed these matters (by 
telephone) with the turbine vendor. The vendor notified the staff that 
keyway cracks had now also been observed in the rotors of Palisades and 
Zion # 1 during inspections just completed in November 1979. 

On November 27, 1979, the NRC received a letter from Consolidated 
Edison (Indian Point) advising that the turbine vendor had discussed this 
problem with the licensee. 

On December 17, 1979, Westinghouse briefed the NRC staff on the now 
multi-unit keyway crack problem and the results of all inspections 
conducted by the turbine vendor to date. 

Finally, since December 17, 1979, the NRC staff has been in continual 
contact with Westinghouse and licensee/owners regarding this matter. A 
Disc Integrity Task Force coJrtposed of representatives of Westinghouse 
and the licensee/owners has been formed for the specific purpose of 
disseminating information related to keyway and bore cracks among 
Westinghouse, utility owners and the NRC staff. Other aspects of the 
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turbine disc cracking multi-unit problem have been discussed elsewhere in 
this decision. ' 

Response to question (j): 

. You refer to two incidents that occurred at the Browns Ferry Nuclear 
Plant - a reactor scram at Unit 1 on March 28, 1979 and the disabling of 
inplant telephones on February 15, 19~m. At the time of the referenced 
reactor scram, licensees were not required to report each reactor scram. Our 
regulations (10 CFR 50.72) have recently been amended to require"prompt 
reporting of all reactor scrams at a facility. The NRC Office of Inspection 
and Enforcement has reviewed and evaluated the Tennessee Valley 
Authority (1V A) jnvestigation of the scram. There was no damage to any 
instrumentation. The scram was caused by a piece of concrete impa"cting 
and producing vibrations in the instrument system panel. The Office of 
Inspection and Enforcement has concurred with TVA's assessment that a 
formal report is not required. -

With respect to the incident on February IS, '1980 involving the plant 
telephones, our Office of Inspection and Enforce~ent was notified of the 
event on the morning of February 16, 1980. Since this event involved the 
destruction of government property, TVA also notified the Federal Bureau 
of Investigation (FBI). Under our interface agreement with the FBI, the 
latter is conducting the investigation of this incident. The Office of 
Inspection and Enforcement did verify that none of the security phones in 
direct communication with the NRC had been disabled. As soon as TVA 
discovered the damage to the inplant phones, they placed in service two­
way radios to replace the damaged telephones until repairs were completed. 
We underStand that the FBI and the Department of Justice are presently 
continuing their investigation of this incident. 

Evaluation of Requests for NRC Action 
The five requests for action are repeated in abbreviated form with the 

staff's evaluation: 

1. Shut down North Anna 1 .... 

As stated previously in this decision, the Appeal Board has determined 
that recent events regarding turbine disc cracking do not warrant the 
shutdown of North Anna 1 at this time in order to inspect the turbine. 

Installation of steam generator inspection ports has previously been 
discussed in this decision. These ports will be installed:at North Anna 1 
prior to restart after the second refueling outage scheduled for December 
1980. 
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We do not know at this time whether the licensee will decide to place the 
presently bypassed Powdex demineralizer back into operation. The licensee 
is presently conducting an engineering evaluation of the demineralizer 
system. However, we do know that the licensee is maintaining steam 
generator water chemistry within the specifications specified by the steam 
generators vendor. Also, the licensee has installed sensitive _ hydrogen 
monitors in the secondary system for determining corrosion rates in the 
steam generators. New procedures have been implemented for the daily 
analysis of secondary water chemistry for dissolved oxygen content, 
ammonia, and pH determination of condensate, feedwater, and blowdown 
samples. _ 

Following a reactor scram at North Anna 1 on February 20, 1980 and 
prior to restart of power operations, intermittent mechanical noise was 
picked up on the plant's Loose Parts Monitoring System (LPMS). Tests and 
analysis by the licensee and Westinghouse acoustical expert identified the 
noise as originating in the region of the reactor vessel head and the steam 
generators. 

The licensee and Westinghouse acoustic personnel continued to monitor 
and analyze the intermittent single event noises. On February 22, 1980, the 
licensee proposed an augmented LPMS surveillance program to the NRC 
staff as a basis for continued power operations at North Anna 1. This 
augmented surveillance program was approved by the NRC staff. 

On March 6, 1980 a NRC acoustical team inspected the North Anna 1 
LPMS, the LPMS plant procedures and-the acoustical data meso The NRC 
team concluded that the noise signals were coming from the secondary side 
of the steam generators. The team further concluded that the licensee was 
doing all possible to evaluate the diagnostic information and that the 
licensee's augmented LPMS surveillance program provided an adequate 
b,asis for continued power operations. - I ' 

Following a reactor trip on April 3, 1980, the LPMS again registered 
single event intermittent noises from the region of the reactor vessel head 
and steam generator B. The single event noises appeared to be of the same 
frequency and amplitude as recorded in the period February 20 to 
February 28, 1980 period. _ , --

In a special report dated May 1, 1980 the licensee provided the results- of 
the Westinghouse acoustic evaluation of LPMS single event noises recOrded 
at North Anna 1. Westinghouse deterririned 'that the impact noise was 
coming from the secondary side of steam generator B and was caused by an 
object weighing 4 ounces or less. The analysis further indicates there may 
be other objects in the-secondary side of steam generators A and C. The 
noise in the reactor vessel head was analyzed-as noise reflections from the 
secondary side of the steam generators. The analysis further concluded that 
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no loose parts are considered to be in the Reactor Coolant System. In its 
report the licensee committed to inspect the steam generator B for loose 
part objects at the next outage. 

During a scheduled outage at North Anna #1 from May 24, 1979 to 
June 4, 1979, the licensee inspected the secondary side of steam generator B 
and located and retrieved an object approximately 1 112 inches long and 
3/8 inches in diameter. The object is believed to be a center screw from a 
grinding wheel. The object" was located on the top of the tube sheet between 
the No.1 row tubes and adjacent to a blowdown line. 

On June 4, 1979; North Anna # 1 recommenced power operations. Since 
then, intermittent noise signals have registered on the LPMS. The licensee is 
continuing to monitor and analyze the intermittent noise signals and 
conform to the a~gmented LPM~ suryeillance program mentioned above. 

2. Continue licensing moratorium on North Anna Unit 2 and Sequoyah .... 
" . 

The NRC Commissioners approved the licensing of Sequoyah for fuel 
loading and low power testing (5% of rated power) on February 28, 1980. 
The fuel loading and low power testing license for Sequoyah was issued on 
February 29,1980. 

The NRC Commissioners approved a similar license for North Anna 2 
oil April 10, 1980. The license for North Anna 2 was issued on April 11, 
1980. ' 

The installation of steam generator inspection ports has been discussed 
elsewhere in this report. The installation of these ports at North Anna 2 will 
be installed prior to restart after the first refueling outage. 

The licensee plans to use the Powdex demineralizer system at North 
Anna 2 for initial cleanup of the secondary' system and to establish 
secondary chemistry limit specifications. For power operations greater than 
5 percent the licensee will bypass the North Anna 2 demineralizer as is ~ow 
being done for North Anna 1. Also, the licensee will use the new procedures 
for determining secondary chemistry limits as described elsewhere in this 
decision 'for North Anna 1. Finally, depending on 'the engineering 
evaluation of the North Anna Powdex demineralizer system, the licensee 
may in the future make modifications to preclude resin injection into the 
steam generators and place these systems back into operation. ' 
, The Technical Specific~tions' (Appendix A) to the licenses for both 

Sequoyah and North Anna 2 stipulafe that prior to exceeding 5% power, the 
low pressure turbine shall be subjected to a preservice inspection. As part of 
this inspection, the licensees. are required tofuIly examine the bore and 
keyway region of the discs in each low pressure turbine. 
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These required inspections have already been completed at Sequoyah 
and North Anna 2 and no turbine disc cracking has been found at either 
turbine. 

3. Keep Surry Unit I closed .... 

We have approved the operation of Surry I with up to 28 percent of the 
: steam generator tubes plugged, and as long as the ~unY 1 steam generators 
are periodically inspected in accordance with the license condition for 
Surry 1, we fmd this acceptable for the operation of Surry 1. ' 

As discussed previously in this decision, Surry 1 does not have cracked 
turbine discs. " 

, Seismic matters for Surry 1 have been resolved. All safety related piping 
analyses related to the March 13, 1979 Show Cause Order have been 
completed and modifications completed, as necessary. Other seismic ) 
questions regarding as-built conditions and anchor bolts have been 
demonstrated to be a~equate for assuring' safe operation of Surry 1. 

4. Maintain Surry Unit 2 shutdown .... 

The Surry 2 turbine has been repaired and is in good condition as 
discussed elsewhere in this decision. 

The Surry 2 demineralizer system is not of the same design as North 
Anna as discussed elsewhere in this decision. 

The seismic adequacy of Surry 2 is presently under NRC review and 
Surry 2 will not start up until we are satisfied that the piping'systems have 
been adequately analyzed and modified if so required. 

Steam generator testing was stipulated as part of the Surry 2 steam 
generator repair program. The steam generators were hydrostatically tested 
after installation in accordance with the approved Surry 2 repair program. 

Condenser tube testing is not presently specified in an NRC requirement 
for Surry #2. The questions of (1) additional requirements for reporting 
equipment failures in secondary feedwater systems, (2) the monitoring of 
condensate for the purpose of detecting condenser leakage, and (3) repair 
and testing of condenser tube leaks is being addressed under Task Action 
Plan A-3 described elsewhere in this decision. 

The licensee is presently monitoring condensate effiuent from the 
condenser for the purpose of detecting condenser tube leakage. The 
condensate effiuent is monitored on a daily basis for conformance with the 
steam generator vendor specifications. 
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Conclusion 
I have determined for the reasons set forth above that there exists no 

adequate basis for taking the actions requested by Mrs. Allen. Accordingly, 
the request of Mrs. Allen'is denied. 

A copy of this decision will be placed in the Commission's Public 
Document Room at 1717 H Street, N. W., Washington, D. C. 20555 and the 
local Public Document Rooms for the Surry Power Station located at Swem 
Library, College of William and Mary, Williamsburg, Virginia 23185 and 
the North Anna Power Station located at the Board of Supervisor's Office, 
Louisa County Courthouse, Louisa, Virginia 23093 and the Alderman 
Library, Manuscripts Department, University of Virginia, Charlottesville, 
Virginia 22901. A copy of this document will also be flIed with the Secretary 
of the Commission for Commission review in accordance with 10 CFR 
2.206(c) of the Commission's regulations. . 

In accordance with 10 CFR 2.206(c) of the COmmission's Regulations, 
this decision will constitute the final action of the Commission' 20 days after 
date of issuance, unless the Commission on its own motion institutes the 
review of this decision within that time. 

Dated at Bethesda, Maryland, 
this 20th day of June 1980. 

Harold R. Denton, Director 
Office of Nuclear Reactor 
Regulation 
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Cite as 11 NRC 951 (1980) DD-80-24 

UNITED STATES OF AMERICA 
" NUCLEAR REGULATORY COMMISSION 

OFFICE OF NUCLEAR REACTOR REGULATION 

Harold R. Denton, Director 

In the MaHer of Docket No. 50-10 

COMMONWEALTH EDISON 
COMPANY 

(Dresden Nuclear Power 
Station Unit No.1) 

June 26, 1980 

The Director of Nuclear Reactor Regulation grants in part, and denies in 
part, petitions under 10 CFR 2.206 of the Commission's regulations which 
requested that an environmental impact statement be prepared on the 
proposed chemical decontamination of the Dresden Nuclear Power Station 
Unit No.1 and that public hearings be held on the decontamination. 

, DIRECTOR'S DECISION UNDER 10 CFR 2.206 

By petition dated March 19, 1979, Ms. Kay Drey requested that the 
Regulatory Commission (NRC) (the Commission) prepare an environmen­
tal impact statemeni on the Commonwealth Edison Company's (the 
licensee) proposed 'chemical decontamination of the Dresden Nuclear 
Power Station Unit No. 1. This request has been considered under the 
provisions of 10 CFR 2.206 of the Commission's regulations. Notice of 
receipt of the petition was published in the Federal Register April 16, 1979 
(44 FR 22529). . 

By petition dated September 20, 1979, Ms. Marilyn Shineflug, on behalf 
of th~ Illinois Safe Energy' Alliance, requested public hearings 'on the 
decontamination based on the lack of assurance that the NRC would issue 
an environmental impact statement. Notice of receipt of the petition was 
published in the Federal Register November 7, 1979 (44 FR 64577). By 
petition dated March 13, 1980, Mr. Robert Goldsmith, on behalf of Citizens 
for Better Environment and Prairie Alliance supported Ms. Drey's petition 
requesting the preparation of an environmental impact statement. 
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Ms. Drey's petition raised seven questions related to the decontamina-
• tion and asserts that these questions establish a basis for the preparation of 
an environmental impact statement. Ms. Shineflug's petition raised an 
additional eight questions. These questions and the NRC staff's response to 
each question are contained in Appendix A attached to this decision. 

The NRC staff has completed its environmental evaluation of the 
Dresden decontamination. We have evaluated the occupational exposures 
estimated by the licensee, reviewed the construction of the support facilities 
at Dresden Station, and have evaluated the system to be used to solidify the 
waste. Based on this review we conclude, as we concluded in 1975, that the 
decontamination will not cause any adverse environmental impacts. . . 

Although the results of the staWs review indicate that this action will not 
significantly affect the quality of the human environment, I have 'concluded . 
that an environmental impact statement should be prepared beCause' of 
significant interest and concern expressed by members of the public relating 
to decontamination of Dresden Unit No. 1. The Commission's staff has, 
therefore, issued a Draft Environmental Statement . 
. The question raised by Ms. Drey and Ms. Shineflug and the·NRC staff 

answers are incorporated as Appendix A to this statement. 

CONCLUSION 

Based on the public's expressed. concern over this action and the 
provisions of 10 CFR 2.206. I have determined that an environmental 
impact statem~nt should be prepared for Dresden Unit 1 decontamination. 
The requests of Ms. Drey and Mr. Goldsmith are, therefore, granted. The 
public hearings requested by Ms. Shineflug ,were predicated o~ the lack of 
assurance that the NRC would issue an environmental impact statement. 
Since the NRC has issued the statement, such hearings will not be 
necessary. 

A copy of this decision and Appendix A will be placed in the 
Commission's Public Document Room at 1717 H Street, N.W., Washing­
ton, D.C. 20555 and the Local Public Document Room for the DreSden 
Nuclear Power Station located at the Morris Public Library, 604 Liberty 
Street, Morris, Illinois 60451. The Draft Environmental Statement Will also 
be placed at these locations. A copy of this decision and Appendix A will 
al~o be flIed with the Secretary of the Commission for its review' in 
accordance with 10 CFR 2.206(c) of the Commission's re~tions. 

I' 
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In accordance with 10 CFR 2.206(c) of the Commission's Rules of 
Practice, this decision will constitute the fmal action of the Commission 10 
days after the date of issuance, unless the Commission on its own motion 
institutes the review bf this decision within that time. 

Dated at Bethesda, Maryland 
this 26th day of June 1980 

Harold R. Denton, Director 
Office of Nuclear Reactor 
Regulation 
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SPECIAL PROCEEDING: MEMORANDUM AND ORDER: Docket 50.312 (SP): ALAB·S16, 
II NRC 16 (1980) 

CONSTRUcrrON PERMIT: DlREcroR'S DECISION UNDER 10 CFR 2.206: Docket SO-312 
OL; D0-8G-n. 11 NRC 919 (1980) 

SOUTH CAROLINA ELEcrRlC AND GAS COMPANY and SOUTH CAROLINA PUBLIC . 
SERVICE AUTHORI1Y 
. ANTITRUST: MEMORANDUM AND ORDER: Docket SO-39SA: CLI.8().28, II NRC 811 

(1980) 
TEXAS UTILITIES GENERATING COMPANY et aI. 

ANTITRUST: MEMORANDUM AND ORDER: Dockets SO-44SA, SO-446A; ALAB-S1S, II 
NRC 14 (1980) 

TIlE CINCINNATI GAS AND ELEcrRlC COMPANY et aI. 
OPERATING LICENSE: MEMORANDUM AND ORDER: Docket SO-3S8 OL: ALAB-S9S, II 

NRC 860 (1980) 
TIlE TOLEDO EDISON COMPANY AND THE CLEVELAND ELECTRIC ILLUMINATING 

COMPANY . 
OPERATING LICENSE: DIRECTOR'S DECISION UNDER 10 CFR 2.206; Docket SO-346: 

00·80.2, 11 NRC 111 (1980) 
THE UNIVERSI1Y OF CALIFORNIA AT BERKELEY 

OPERATING LICENSE: DIRECTOR'S DECISION UNDER 10 CFR 2.206: Docket SO-224: 
DD·8G-IS, II NRC S8S (1980) 

UNION ELEcrRIC COMPANY 
CONSTRUcrlON PERMIT: INTERIM DECISION UNDER 10 CFR 2.206: Docket STN·SO-

486: 00-80.10, II NRC 489 (1980) 
VERMONT YANKEE NUCLEAR POWER CORPORATION 

OPERATING LICENSE: DIRECTOR'S DECISION UNDER 10 CFR 2.206: Docket SO-211: 
00·80.20, II NRC 913 (1980) 
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VIRGINIA ELECTRIC AND POWER COMPANY 
OPERATING LICENSE; DECISION; Dockets 50-338 01., 50-3390L; ALAB-578, 11 NRC 189 

(1980) 
OPERATING LICENSE; DECISION; Dockets 50-338SP, 50-339SP; ALAB-584, 11 NRC 451 

(1980) 
OPERATING LICENSE; MEMORANDUM AND ORDER; Dockets SO-338 01., SO-339 OL; 

ALAB-S89, 11 NRC S39 (1980) 
OPERATING LICENSE; DIRECTOR'S DECISION UNDER 10 CFR 2.206; Dockets 50-280 

01., 50-281 01., SO-338 01., SO-339 OL; D0-80-23, II NRC 933 (1980) 
VIRGINIA ELECTRIC POWER COMPANY 

SPECIAL PROCEEDING; MEMORANDUM AND ORDER: Dockets 50-280, S0-281; CLI-80-4, 
11 NRC 405 (1980) 

WESTINGHOUSE ELECTRIC CORPORATION 
SPECIAL PROCEEDING; ORDER; Docket 110-00495, Application No. XR-12O, Application No. 

XCOM-0013: CLI-80-2, 11 NRC 183 (1980) 
SPECIAL PROCEEDING; MEMORANDUM AND ORDER; Docket 1I0-0049S, Application 

No. XR-120, Application No. XCOM.oo13: CLI-80-14, II NRC 631 (1980) 
SPECIAL PROCEEDING; MEMORANDUM AND ORDER; Docket 110-00495; CLI-80-15, 11 

NRC 672 (1980) 
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LEGAL CITATIONS INDEX 

CASFS 

American Banana Company v. United Fruit Company. 213 U.s. 347 (19(9) 
export, NRC jurisdiction. health and safety abroad; CLI·80-14. 11 NRC 637 (1980) 

American Farm Lines v. Black Ball. 397 U.s. 532 (1970) 
hearing. fashioning procedure for hearing involving military affairs. materials license. dissent; CU· 

80-27. 11 NRC 811 (1980) 
Arkamas Power and Ught Company (Arkamas Nuclear One Unit 2). ALAB-94. 6 AEC 25. 30-31 

(1973) 
operating license. hearing. timing of ASLB decision; ALAB-577. II NRC 28 (1980) 

Arkamas Power and Ught Company (Arkansas Nuclear One. Unit 2). ALAB-94. 6 AEC 25. 28. 29 
(1973) 

ASLB. authority. license conditions; LBP·S0-3. 11 NRC 113 (I980) 
Atlas RoofUlg Company v. Occup. Safety Comm'n. 430 U.s. 442 (1977) 

civil penalty in absence of management misconduct or failure to take prompt corrective action; 
CLI·80-7. 11 NRC 419. 421 (1980) 

BPI v. Atomic Energy Commi.uion. SOl Fold 424 (1974) 
intervention rights. Commission authority to limit proceedings in enforcement actions; CLI-8O-IO. 

11 NRC 441 (1980) 
Babcock It Wilcox, CU·77·18. S NRC 1332 (1977) 

export, NRC jurisdiction. health and safety abroad; CLI·80-14. 11 NRC 635, 663 (1980) 
Bailly. ALAB-249. 8 AEC 980 (1974) , 

hearing. fashioning procedure for hearing involving military affairs, materials license. dissent; CLI. 
80-27. 11 NRC 811 (1980) 

Bangor and Aroostock Railway Company v. ICC, 574 F.2d 1096. 1104 n. 8 (1st Cir. 1978). 
Atomic Energy Act, Commission discretion. psychological stress; LBP·80-8. 11 NRC 300 (1980) 

Boston Edison Company (Pilgrim Nuclear Generating Station. Unit 2) ALAB-479. 7 NRC 774 
(1978) 

alternate site, record, adequacy of Staff consideration; LBP·80-9. 11 NRC 311 (I980) 
Bowman Transportation v. Arkamas·Best Freight System, 419 U.s. 281. 294-96 (1974) 

reopening record, earthquake occurring after partial initial decision. agency discretion; ALAB-598. 
II NRC 879 (1980) , 

Breckinridge v. Rumsfield, 537 F.2d 864 (6th Cir. 1976). cert. denied 429 U.s. 1061 (1971) 
environmental consideration. direct physical impact, psychological stress. restart proceeding; LBP· 

80-8. II NRC 301 (1980) 
Brennan v. OSHRC, 511 F.2d 1139 (9th Cir. 1975) 

employer's culpability limited for acts of employees. mentor; CLI·80-7. II NRC 422 (1980) 
Brennan v. OSHRC, 511 F.2d 1139. 1144 (9th Cir. 1975) 

employer's culpability limited for acts of employees; CLI.S0-7. II NRC 422 (1980) 
California Retail Uquor Dealer's Association v. Midcal Aluminum, Inc.. U.S •• 48 U.s.L.W. 4238 

(March 3. 1980) 
antitrust review. significant changes determination. standards, timeliness of request, Mstate action 

doctrine; CLI-80-28. II NRC 836-837 (I980) 
Calvert Cliffs Coordinating Committee v. AEC, 449 F.2d 1109. 1114 (D.c. Cir 1971) 

environmental alternatives considered where impact statement not required; LBP·80-2, II NRC 73 
(1980) , 

Cantor v. Detroit Edison Company. 428 U.s. 579 (1976) 
antitrust, review. significant changes determination. standards. timeliness of request, Mstate action" 

doctrine; CLI-80-28. II NRC 837 (1980) 
Carolina Environmental Study Group v. AEC 510 F.2d 796 (D.c. Cir. 1975) 

Oass 9 accidents, NEPA, no analysis required; LBP·80-IO. II NRC 344 (1980) 
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LEGAL CITATIONS INDEX 

CASES 

Carolina Power and Light Company (Shearon Harris Nuclear Power Plant, Uni" I, 2, 3, and 4). 
ALAB-526, 9 NRC 122 (1979) 

construction permit, Board's authority, narrow construction of "proceeding"; CLI-80-12, 11 NRC 
517 (1980) 

construction permit, termination of Board's power; CLI-80-12, II NRC 517 (1980) 
intervention, tardiness, new information as "good cause," change in regulations; LBP-80-14, 11 

NRC 574 (1980) 
Carolina Power and Ught Company (Shearon Harris Nuclear Power Plant, Uni" 1-4), ALAB-526, 9 
NRC 122, 124 (1979) 

intervention, tardiness, newly acquired organizational status as insufficient showing of "good 
cause"; LBP-80-14, II NRC 572 (1980) .' 

Carolina Power and Ught Company (Shearon Harris Nuclear Power Plant, Uni" 1-4), CLI-80-12. 
II NRC 514 (April 17, 1980) . , 
ASLB limited authority to supervise Statrs DES; LBP-80-18, II NRC 909 (1980) 
NEPA, need for power, uncertainty, 2.206 petition denied; 00-80-17, II NRC 598 (1980) 
intervention, newly-acquired standing. tardiness, new resident; ALAB-582, 11 NRC 241 (1980) 
need for power, change in demand forecast, petition to reopen denied; DO-SG-13, II NRC S09 

(1980) 
need for power, necessary uncertainty of predictions; .00-80-13, II NRC 506 (1980) 
need for power, prediction, uncertainty; 00-80-10, II NRC 491 (1980) 
need for power, uncertainty in future power demand. fuel pool expansion; LBP-8O-2, 11 NRC 88 

(1980) 
reliance on information developed by local regulatory bodies. lower forecast of peak load; DO-

80-10, II NRC 493 (1980) 
OIe\sea Neighborhood Association v, U.s. Postal Service, 516 F.2d 378, 388 (2d Cir. 1975) 

psychological stress, not cognizable under NEPA, quantiJIability; LBP-80-8, 11 NRC 302 (1980) 
Cincinnati Gas and Electric Company (Zimmer Station), ALAB-305, 3 NRC 8, 9 (1976) 

operating licensing. contented issues. hearing. security plan; ALAS-580, II NRC 229 (1980) 
Cities of Statesville v. AEC, 441 F.2d 962 (1969) 

authority to limit proceedings in enforcement· actions; CLI-80-10, 11 NRC 439 (1980) 
Citizens for a Safe Environment v. AEC, 489 F.2d 1018, 1021 (3rd Cir, 1974) 

license proceedings, adjudication within APA; ALAB-580, II NRC 230 (1980) 
City of New Haven v, OIandler, 446 F. Supp. 925 (D. Conn. 1978) . 

environmental alternatives considered where impact statement not required; LBP-80-2, II NRC 73 
(1980) 

Oeveland Electric Illuminating Company (Perry Nuclear Power Plant, Uni" I and 2), ALAB-443, 6 
NRC 741, 750-51 (1977) 

NEPA, need for power, 2.206 petition denied; 00-80-17, 11 NRC 599 (1980) 
Oeveland Electric Illuminating Company (Perry Nuclear Power Plant, Units I and 2), ALAB-443, 6 

NRC 741, 750-51 (1977) 
need for power, reopen construction permit record only when new forecast represents significant 

new impact; 00-80-13, II NRC S07 (1980) 
sufficiency of summary disposition motion; ALAB-584, ·11 NRC 453 (1980) 

Coastwise Marine Disposal Company, I AEC 619 (1961) 
civil penalty in absence of management misconduct or failure to taJce prompt corrective action; 

CLI-80-7, 11 NRC 416 (1980) 
Colorado Radio Corp. v. FCC, 118 F.2d 24, 26-27 (D.c. Cir. 1941) 

interested parties, appeal of proceeding in which thcy took no part; ALAB-583, II NRC 449 
1980) 

Commonwealth Edison Company (La Salle County Nuclear Station, Units I and 2), ALAS-193, 7 
AEC 423, 424-25 (1974) 

need for power, environmental findings, res judicata effect, fuel pool expansion; LBP-SG-2, II 
NRC 100 (1980) 

need for power, national recession as "economic fact of life"; LBP-8O-2, 11 NRC 85 (1980) 
Como-Falcon Coalition v. Department of Labor, 465 F. Supp. 850, 857, n. 2 (D. Minn. 1978) 

impacting force of TMI I considered in mitigation of i" effects; LBP-80-8, 11 NRC 303 (1980) 
Comsumen Power Company (Midland Plant, Units I and 2), ALAB-458, 7 NRC 155, 162-63 (1978) 

need for power "any benefit whatsoever," fuel pool expansion; LBP-80-2, II NRC 79 (1980) 
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CASJ 
I 

Consolidated Edision Company of N.Y. (Indian Point Station, Uni~ I. 2 and 3). CU·77-02, CLI· 
77-02, 5 NRC 13. 15 (1977) 

staff, duty to provide all relevant material to ASLB. operating license, -=uity plan; ALAB-58O, 
II NRC 230 (1980) 

Consolidated Edison Company (Indian Point Station, Units 1.3). CLI.7S-8. 2 NRC 173. 177 (1975) 
Oass 9 accidents, new interim policy. reopening NEPA review. 2.206 petition denied; DI).8().22, 

II NRC 926 (1980) 
Consolidated Edison Company of N.Y. (Indian Point Station, Unit No.2). ALAB-369. 5 NRC 129 

(1977) l 

interested parties, appeal of proceeding in which they took no part; ALAS-S83. II NRC 448 
(1980) 

Consolidated Edison Company of N.Y. (Indian Point Unit 3). CU.74-28. 8 AEC 7 (1974) 
operating license. serious ..rety issues. authority of ASLB; ALAB-S80. II NRC 230 (1980) 

Consolidated Edison Company of New York (Indian Point Station, Unit 2). 7 AEC 947. 949 (1974) 
contentions, appropriateness. -=uity plan, disclosure; CLI·8Q.24. II NRC 777 (1980) 

Consolidated Edison Company of New York (Indian Point, Unit I) 3AEC 62 (1965) 
hazards, water heated by radiation, Atomic Energy Act, psychological stress; LBP-80-8. II ,NRC 

299 (1980) , 
Consumers Power Company (Midland Plant, Units I and 2). ALAB-23S. 8 AEC 64S. 646 (1974) 

licensing board, jurisdiction, relinquishment, leave to intervene; ALAS-S91. II NRC 742 (1980) 
Consumers Power Company (Midland Plant, Units I and 2). ALAB-4S8. 7 NRC ISS. 162 (1978) 

cost·benefit balance not required for alternatives which are not environmentally preferable; 
ALAB-S90. II NRC S46 (1980) 

Consumers Power Company (Midland Units I and 2). CU·74-S. 7 AEC 19. 24. 30-32 (1974) 
contention, denial, summary disposition as proper procedure for dismissing dubious contention; 

ALAB-S9O, II NRC SS3 (1980) 
Consumers Power Company (Midland Plant, Units I and 2). (unpublished Memorandum and Order 

dated November 6. 1978. p. 6. n. 14) 
rulema1dng. generic issues. hydrogen gas control. TMI; LBP·8Q.1. II NRC 42 (1980) 

Consumers Power Company (Midland Plant, Units I and 2). 6 NRC 892, 908 (1977) citing S. Rep. 
No. 91·1247 and H.R. Rep. No. 91·1470. 91st Congo, 2nd Sess~ 14-IS (1970) 

antitrust review. significant changes determination, standards; CU-8Q.28. II NRC 822 (1980) 
Consumers Power Company (Midland Plant, Units I and 2). ALAB-106. 6 AEC 182, 184 . 

operating license. management ability. hearing; ALAB-S77. II NRC 31 (1980) 
Consumers Power Company (Midland Plant, Units I and 2). ALAB-4SO 6 NRC 887 1099 (1977) 

ASLB. authority. hearing. management capability. construction permit condition; LBP.8Q.3. II 
NRC 113 (1980) 

Consumers Power Company (Midland Plant, Units I and 2). ALAB-458. 7 NRC 155 (1978) 
NEPA. superior alternatives. economic facton not dispositive; ALAS·S84. II NRC 456 (1980) 

Consumers Power Company (Midland Units I and 2) 7 AEC 7. II (1974) 
facility construction, quality control program; CLI·8Q.10. II NRC 444 (1980) 

Consumers Power Company (Midlnd Plant, Units I and 2). ALAB-4S8. 7 NRC ISS. 162 (1978) 
need for power. NRC not responsible to assess fmancial advantages, 2.206 petition denied; DO. 

8Q.17. II NRC 599 (1980) . 
Detroit Edison Company (Enrico Fermi Atomic Plant, Unit 2). ALAB-469. 7 NRC 470. 471 (1978) 

contention, petition, pro Ie. standards of clarity; ALAS·S90. II NRC S40 (1980) 
Detroit Edison Company (Greenwood Energy Center. Units 2 and 3). ALAB-472, 7 NRC 570. 571 
(1978) 

appeal, order fmal. ruling upon tardy contentions: LBP-8Q.14. II NRC 580 (1980) , 
interlocutory appeal, conditional granting of late intervention petition, appeal premature: ALAB­

S9S. II NRC 864 (1980) 
Detroit Edison Company (Greenwood Energy Center. Units 2 and 3) ALAB·247. 8 AEC 936. 944-
45 (1974) 

NEPA. Commission authority to condition licenses, psychological stress: LBP·SO-S. II NRC 307 
(1980) 

Detroit Edison, et aL (Enrico Fermi Atomic Power Plant, Unit No.2). 7 NRC S83. S87-89 (1978). 
atrd ALAB-475. 7 NRC 752, 755-56 n.7 (1978) 

antitrust review. significant changes determination, standards, timeliness of request; CU-8Q.28. II 
NRC 831 (1980) 
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CASES 

Dulce Power Company (OIeroJcee Nuc:1ear Station, Units I, 2 and 3), ALAB440, 6 NRC 642, 644 
(1977) . 

intervention, tardiness, newly acquired organizational status as insufficient showing of Mgood 
cause"; LBP-80-14, II NRC S72 (1980) . 

Dulce Power Company (Transportation of Spent Fuel from Oconee to McGuire), ALAB-S28, 9 NRC 
146, lSI (1979) . 
intervention, contention, specificity of basis, biomass farm as alternative; ALAB-S90, 11 NRC S49 

(1980) 
Dulce Power Company (Catawba Nuc:1ear Station, Units I and 2), ALAB-3SS, 4 NRC 397, 40S 
(1976) , 

need for power, NEPA cost benefit balance; 00-80-13, II NRC SOS (1980) 
need for power, MSt benefit balance, construction pennit suspension deferred; OD-8().lo, II NRC 

490 (1980) . 
need for power, overestimating power demand, fuel pool expansion; LBP-80-2, 11 NRC 88 (1980) 

Dulce Power Company (Catawba Nuc:1ear Station, Units I and 2), ALAB-3SS, 4 NRC 397, 40S 
(1976) 

NEPA, need for power, 2.206 petition denied; 00-80-17, 11 NRC S98 (1980) 
Dulce Power Company (Catawba Nuc:1ear Station, Units I and 2), ALAB-3S9, 4 NRC 619, 620-21 
(1976) . 

reopen record, "difficult burden to bear"; OD-8().IO, 11 NRC 492 (1980) 
Dulce Power Company (Oconee Nuclear Station, Units I, 2 and 3), 0D-79-6, 9 NRC 661 (1979) 

specificity of 2.206 petition, bases for proposed action; 0D-8().12, II NRC SOl (1980) 
Duquesne Ught Company (Beaver Valley Power Station, Unit No. I), LBP-78-16, 7 NRC 811 
(197S) 

environmental review by ASLB in fuel pool expansion amendment; LBP-80-2, 11 NRC 71 (1980) 
Eutem Railroad Presidents Conference v. Noerr Motor Freight, Inc., 36S U.s. 127, S LEd.2d 464 

(1961) . 
antitrust review, significant changes determination, standards, timeliness of request, attributable to 

licensee; CLI-S0-28, II NRC 834 (1980) 
Euton Utilities Comm. v. AEC, 424 F.2d S47, 8SI-S2 (D.C. CU. 1970) 

interested parties, appeal of proceeding in which they tooJc no part; ALAB-SS3, II NRC 448 
(1980) 

Euton Utilities Commission v. AEC, 424 F.2d 847 (1970») 
intervention rights, Commission authority to limit proceedings in enforcement actions; CLI-8().IO, 

11 NRC 441 (1980) 
Ecology Action v. AEC, 492 F.2d 99S, 1002 (2d Or. 1974) 

Oass 9 accident, consideration of in license amendment proceeding; ALAB-S88, II NRC S37 
(1980) . 

Edlow International Company (Agent for the Government of India on Application to Export Spe­
cial Nuc:1car Materials), CLI-79-4, 9 NRC 209, 230-S0 (1978) 

export license, criteria, "full-scope" safeguards; CLI-80-18, II NRC 684 (1980) 
Edlow International Company, CLI-79-4, 9 NRC 209 (1979), at 2SO (attached) 

export license, criteria, "full-scope" safeguards; CLI-80-18, 11 NRC 6S6 (1980) 
Edlow International, CLI-76-6, S NRC S63, S84 (1976) 

export license, health and safety, global commons; CLI·80-IS, 11 NRC 672 (1980) 
Edlow International, CLI·77-20, S NRC 1358 (1971) 

export, NRC jurisdiction, health and safety abroad: CLI·80-14, II NRC 63S (1980) 
Environmental Defense Fund Inc. v. Callaway, 497 F.2d 1340, 1341 (Sth Or. 1974) (per curiam) 

environmental alternatives considered where impact statement not required; LBP-8().2, II NRC 73 
(1980) 

Environmental Defense Fund v. Corps of Engineers, 492 F.2d 1123, 113S (Sth Or. 1974) . 
NEPA, Commission authority to condition licenses, psychological stress; LBP-8().8, II NRC 307 

(1980) 
Environmental Defense Fund v. FroehlJce, 473 F.2d 346, 3S3 (Sth Or. 1972) 

NEPA. Commission authority to condition licenses, psychological stress; LBP-8().8, 11 NRC 307 
(1980) 

Environmental Defense Fund, Inc. v. Corps of Engineers, 470 F.2d 289, 296 (8th Or. 1972), certior· 
ari denied, 412 U.s. 931 (1973) 

environmental alternatives considered where impact statement not required; LBP·80-2, II NRC 73 
(1980) 
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CASES 

Environmental Defense Fund, Inc. v. Corps of Enginccn, 492 Fold 1123,' 1135 (4th CIt. 1974) 
environmental inquiry, license amendment, fuel pool expansion, operating license.: LBP-8G-2, II 

NRC 69, 73 (1980) , , 
Exxon Nuclear Company (Nuclear Fuel Recovery and Recycling Center), ALAB447, 6 NRC 873 

(1977) 
intervention, municipality'. representative, 2.71S(c) broadly construed; LBP·~, 11 NRC ISO 

(1980) , 
FPC v. Louisiana Power and Light Company, 406 U.s. 621, 647 (1972) 

jurisdiction, licensing board determination, motion to intervene incorrectly referred to Appeal 
Board; ALAS-591, II NRC 742 (1980) 

FTC v. Cement Institute, 333 u.s. 683, 701 (1948) 
appeals, NRC, adjudications of preliminary issues, appeal on the merits; CLI-8G-I, 11 NRC 4 

(1980) . _. 
FTC v. Cement Institute; 333 U.s. 638, 703 (1947) , 

'disqualification, Appeal Board member, prior involvement with parties or issues: CLI-8G-II, II 
NRC 512 (1980) , ' 

FTC v. Univcna1-Rundle Corp., 387 U.s. 244, 151 (1967) • , 
intervention rights, Commission authority to limit proceedings in enforcement actions: CLI-8G-IO, 

11 NRC 441 (1980) 
FUlt National Bank of Clicago v. Richardson, 484, Fold 1369, 1375 (7th Cir.) (1973) 

psychological strell, not cognizable under NEPA, quantiflability; LBP-8G-8, 11 NRC 302, 303 
(1980) 

florida Power Corp. (Crystal River Unit 3 Nuclear Generating Plant), 4 AEC 166, 170, 173 ("Initial 
decision 1968) and 4 AEC 318, 320-22 (Commission decision 1970) 

operating license, ASLB condition for bearing; ALAS-577, 11 NRC 15 (1980) 
florida Power Corporation (Crystal River Unit 3 Nuclear Generating Station) 5 AEC 318 (1970) 

ASLB, authority, hearing. management capability, construction permit condition; LBP-8G-3, II 
NRC 110 (1980) 

florida Power and Light Company (SL Lucie Nuclear Power Plant, Unit No. 2), ALAS-5S3, 10 
NRC 12, 14 (1979) 

Commission's authority to supervise ItafT; CLI·80-12, 11 NRC 517 (1980) 
florida Power and Light Company (SL Lucie Plant, Unit 2), ALAB-420, 6 NRC 8, 13 (1977), 

afllrmed, CLI·78·12, 7 NRC 939, 946 (1978) . 
interlocutory appeal, conditional granting of late intervention petition, appeal premature; ALAB-

595, 11 NRC 865 (1980) , 
florida Power and Light Company (Turkey Point Nuclear Generating Station, Units 3 and 4), 4 

AEC 9, 15-16 (AEC I (1967) 
adjudicatory boards, no authority to order bearings following issuance of construction permit; 

CLI-80-12, 11 NRC 516 (1980) 
florida Power and Light Company (SL Lucie Nuclear Power Plan, Unit No.2), ALAB-335, 3 NRC ' 

83 (1976) 
alternate lite, record, adequacy of StafT consideration: LBP-8G-9, 11 NRC 311 (1980) 

florida Power and Light Company (SL Lucie Plant, Unit 2), CLI.78-12, 7 NRC 939, 989 (1978) 
antitrust review, significant changes determination, standards, timeliness of request: CU-8G-28, 11 

NRC 830 (1980) , 
florida Power and Light Company (Turkey Point Nuclear Generating Plant, Units 3 and 4), 4 

AEC 9 (1967) 
ASLB, authority, bearing. management capability, construction permit condition; LBP-8G-3, II 

NRC 109 (1980) , 
florida Power and Light Company (Turkey Point Nuclear Generating Units 3 and 4), 3 AEC 195, 

202, 205 (Initial decision) and 4 AEC 9, 15-16 (Commission decision 1967) , ' 
operating license, ASLB condition for bearing: ALAB-577, II NRC 15, 29 (1980) . 

Foley Bros. v. Filardo, 336 U.s. 281 (1949) 
export, NRC jurisdiction, bealth and safety abroad; CLI·80-14, II NRC 637 (1980) 

Frank lrey, Jr~ Inc. v. Occupational Safety and H.R. Com'n, 519 Fold 1200, 1204 (3d CIt. 1975) 
civil penalty in absence of management misconduct or failure to take prompt corrective action: 

CLI·80-7, 11 NRC 419 (1980) 
Garden State National Bank v. United States, (JJ7 Fold 61 (3d CIt. 1979) 

subpoenas, DOJ criminal investigation does not bar NRC civil IUpboenas: CLI-8O-22, II NRC 
729 (1980) 
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General Electric Company (General Electric Test Reactor. Vallecitos Nuclear Center). LBP-79-28. 10 
NRC 578 (October 9. 1979) , 

inteTvention, representative, municipality representative: LBP-8~. II NRC 149 (1980) 
Georgia Power Company (Alvin W. Vogtle Nuclear Plant, Units I and 2), 00-79-4. 9 NRC 582 

(1979) 
NEPA, need for power. 2.206 petition denied: 00-80-17. II NRC 599 (1980) 

Georgia Power Company (Alvin W. Vogtie Nuclear Plant, Units I and 2). 00-79-18. 10 NRC 617 
(1979) 

denial of petition to reopen construction permit on need for, power issue: 00-80-13. II NRC S04 
(1980) 

reopen record. need for power. lower forecast of demand ' 
Georgia Power Company (Alvin W. Vogtle Nuclear Plant, Units 1-4), LBP-74-39. 7 AEC 895 (1974) 

need for power found, petition to reopen record denied: 00-80-13. II NRC S06 (1980) 
Getty Oil Company v. OSHRC, 530 F.ld 1143. 1t4S (Sth Cir. (976) 

employer'. cul~bility limited for acts of employees. acientor; CU-80-7. 11 NRC 422 (1980) 
Goldfarb v. VirgInia State Bar. 421 U.s. 773 (1975) 

antitrust review. significant changes determination, standards, timeliness of request,"state action" 
doctrine: CLI-80-28. II NRC 837 (1980) 

Cireene County Planning Board v. FPC. S59 F.2d 1227, 1233 ('2d CU. 1976) 
Class 9 aC:C:ldents, new interim policy. reopening NEPA review. 2.206 petition denied: 00-80-22, 

II NRC 931 (1980) 
Greene County Planning Board v. FPc. S59 F.ld 1227. 1233 ('2d Cir. 1976), ccrt. denied, 434 U.S. 

1086 (1978) . 
NEPA, need for power. 2.206 petition denied: 00-80-17. 11 NRC 599 (1980) 
need for power. reopen construction permit record only when new forecast represents significant 

, new impact: 00-8()'ll. II NRC 507 (1980) 
Gulf States Utilities Company (River Bend Station, Units I and 2), ALAB 444. 6 NRC 760 at 775 
(1977) 

unresolved generic safety questions, 2.206 petition denied: 00-80-17. It NRC 602 (1980) 
Gulf States Utilities Company (River Bend Station, Units I and 2) ALAB-444 6 NRC 760, 776-78) 

(1977) , 
ASLB. authority. hearing, management capability. construction permit condition: LBP-8()'3. II 

NRC 111 (1980) . 
Gulf States Utilities Company (River Bend Station, Units I and 2). ALAB-183. 7 AEC 222, 226 rn. 

10 (1974) 
operating license. ccintented issues, hearing, security plan: ALAS-S80. 11 NRC 230 (1980) 

Gulf States Utilities Company (River Bend Station, Units I and 2), ALAB-317. 3 NRC 175. 177 
(1976) • 

interested parties, appeal of proceeding in which they toolc no part: ALAS-S8l. II NRC 449 
(1980) 

Gulf States Utilities Company (River Bend Station, Units I and 2), ALAB-329. 3 NRC 607. 610 
(1976) 

interlocutory appeals denied unless intervention petition denied in entirety:' ALAB-S85. II NRC 
470 (1980) . 

interlocutory appeals. intervention, requirement of denial of petition in entirety: ALAB-586. II 
NRC 473 (1980) 

Gulf States Utilities Company (River Bend Station, Units I and 2), ALAB-444. 6 NRC 760, 768-69 
(1977) '. 

intervention, municipality's representative, procedural rules govern: LBP-8~. II NRC lSI (1980) 
intervention, standing. broadening the issues. property owner; ALAB-S82, II NRC 244 (1980) 

Gulf States Utility Company (River Bend Station, Units I and 2). ALAB-444. 6 NRC 760. 724-75 
(1977) 

hydrogen generation, LOCA, generic questions raised by TMI-2: LBP-80-I2, It NRC 487 (1980) 
rulemalcing, generic issues. hydrogen gas control. TMl: LBP-80-1. II NRC 42 (1980) , 

Hanly v. Kleindienst (Hanly Il). 471 ,F.ld 823, 834-835 (2d Cit. 1972), cert, denied 412 U.s. 908 
(1973) 

NEPA 102(2)(E) not limited to "major federal actions": ALAB-584. 11 NRC 457 (1980) 
Hanly v. Kleindienst, 471 F.ld 823 (2d Cir. 1m) cert, denied 412 u.s. 908 (1973) (Hanly II) 

psychological stress. not cognizable under NEPA, quantiflAbility: LBP-80-8. 11 NRC 302 (1980) 
Hanly v. Mitc:helI. 460 F.ld 640 (2d Cir. 1972). ccrt. denied, 409 U.s. 990 (1m) (Hanly I) 

psychological stress, not cognizable under NEPA, quantiflAbility: LBP-80-8. II NRC 301 (1980) 
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: CASFS 

Hardin v. Kentuclcy Utilities Company. 390 U.s. I. 8. 88 S. Ct. 651. 19 LEd.2d 787 (1968) 
Atomic Energy Act, ColDIIIission discretion. psychological stress: LBP~8. II NRC 300 (1980) 

Hart v. Denver Urban Renewal Authority. 551 F.2d 1178 (10th Cir. 1977) . 
environmental review where impact statement not' required, triggered by federal involvement, 

ASLB jurisdiction: LBP-8()'2, II NRC 75 (1980) 
Helvering v. Mitchell, 303 U.s. 391 (1938) 

civil penalty in absence of management misconduct or failure to take prompt corrective action: 
CLI-8()'7. II NRC 419 (1980) 

Henry v. FPC, 168 u.s. App. D.C. 137. 144. 513 F.2d 395. 402 (197S) 
Atomic Energy Act, ColDIIIission discretion, psycholo~cal stress: LBP~8. II NRC 300 (1980) 

Hodder v. NRC, 589 F.2d 1115 (D.C. Cir. 1978) (decision without opinion). certiorari denied, U.s. 
62 LEd.2d 36 (1979) 
construction permit upheld: ALAB-579. II NRC 224 (1980) 

Hodder v. NRC, Nos. 76-1709 and 78-1149 (D.c. Cir~ December 26, 1978) 
Class 9 accidents, NEPA. no analysis required: LBP-8().lo, II NRC 344 (1980) 

Home Plumbing and Heating v. OSHRC, 528 F.2d 564 (5th Cir. 1976) 
employer's culpability limited for acts of employees. scientor: CLI~7. II NRC 422-23 (1980) 

Houston Lighting and Power Company (AlIens Creek Nuclear Generating Station, Unit I). ALAB-
535. 9 NRC 377. 38S-87 (1979) 

intervention, tardiness. new information as Mgood cause," change in regulations: LBP~14. II 
NRC 574 (1980) . 

intervention, tardiness. newly acquired organizational status as insufficient showing of Mgood 
cause": LBP-8().14. II NRC 572 (1980) _ . 

Houston Lighting and Power Company (South Texas Project, Units I and 2). ALAB-S49. 9 NRC 
644. 646 (1979) . 

intervention, standing. geographic proximity: LBP-8()'14. II NRC 571 (1980) 
Houston Lighting and Power Company (AlIens Creek Nuclear Generating Station, Unit I). ALAB-

535. 9 NRC 377 (1979) 
discovery. failure to respond. Mfear of harassment," protective order as proper remedy: LBP~II. 

II NRC 479 (1980) . . 
intervention, contentions, prc-denial argument: LBP-80-4. II NRC 123 (1980) 
partial initial decision, immediately appealable: ALAB-597. II NRC 871 (1980) 

Houston Lighting and Power Company (South Texas Project, Units I and 2). ALAB-381. 5 NRC 
582, 592 (1977) 

licensing board, authority to initiate adjudicatory proceeding. operating license: ALAB-577. II 
NRC 30 (1980) 

Houston Lighting and Power Company. (South Texas Project, Units Nos. I and 2), ALAB-381 5 
NRC 582 (1977) 

ASLB. authority. hearing. antitrust matters, reopening construction permit proceeding: LBP~3. 
II NRC lOS (1980) . 

Houston Lighting and Power Company. et aI. (South Texas Project, Units I and 2). '5 NRC 1303 
(1977) '. 

antitrust review. significant changes determination, standards: CLI-8()'28. II NRC 821. 823 (1980) 
ICC v. Jersey City. 322 U.s. S03 (1944) 

reopening record, earthquake occurring after partial initial decision: ALAB-598. II NRC 879 
(1980) 

ICC v. Jersey City. 332 U.s. SOl. 51~ (1944) 
• reopen record, Mdifficult burden to bear": DD-8().IO. II NRC 492 (1980) 

ICC v. Louisville &. N.R.Co~ 227 U.s. 88. 91 (1913) 
finding of fact, baseless. failure of ASLB to read security plan: ALAB-58O, II NRC 230 (1980) 

Illinois v. NRC 591. F.2d 12, 14 (7th Cir. 1979) , 
hearing. not required on petition to reopen construction permit proceeding: DD-8()'13. II NRC 

508 (1980) . 
IUinois v. NRC, 591 F.2d 12 (7th Cir. 1979) 

TMI decontamination. authorization need not await decision on 2.206 petition: DD-8()'16. II 
NRC 592 (1980) l 

lUinois v. NRC, 591 F.2d 12, 13-14 (7th Cir. 1979) 
petitioner under 2.206 not entitled to hearing: DD-8()'2, II NRC 173 (1980) 

In Re Halkin, 598 F.2d 176. 195. n.45 (D.c. 1979) 
protective orders. public disclosure of information obtained outside hearing process: CLI~24. II 

NRC 778 (1980) 
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CASFS 

In re Grossman, 107 U.s.P.Q. 181 (AEC PaL Comp. Bd. 19S5) 
, Intervention, "day In coun." dubious contention;' ALAB-S90, II NRC 549-5SO (1980) 

In the Matter of EdIow International, 3 NRC 563 (1976) 
hearing. fashioning procedure for hearing Infolving military affaiR, materials license, dissent; CU-

80-21, II NRC 809 (1980) )' 
Indiana and Michigan Electric Company (Donald C. Cook Nuclear Plant, Units I and 2), CLI-12-

25, 5 AEC 13, 14 (1912) , 
Intervention, tardiness, new wormation as "good cause," change ,In regulations; LBP-80-14, II 

NRC S14 (1980) 
International Brotherhood of Teamsten v. United States, 431 U.s. 324, 3S9 n.39 (1971) 

export, NRC jurisdiction, health and wety abroad, post-enactment legislative history; CLI-80-14, 
II NRC 640 (1980) 

International Products Corporation v., Koons, 315 F.2d 403, 408 (2d Or. 1963) 
protective orden, public disclosure of wormation obtained outside hearing process; CU-80-24, II 

NRC 118 (1980) 
Iowa Electric Ught and Power Company (Duane Arnold Energy Center), ALAB-I08, 6 AEC 195 
(1973) , 

Interlocutory appeal, conditional granting of late Intervention petition, appeal premature, appeal 
untimely; ALAB-59S, II NRC 866 (1980) 

Kansas Gas and Electric Company (Wotr Creek Generating Station, Unit I), ALAB-424, 6 NRC 
122, 115 (1971) 
Interlocutory appeal, conditional granting of late Intervention petition, appeal premature, appeal 

untimely; ALAB-S9S, II NRC 866 (1980) 
Kansas Gas and Electric Company (Wotr Creek Generating Station, Unit I) AJ.AB.462, 1 NRC 
320, 338 (1978) , 

contention, motion 10 reinstate, specificity, spent fuel storage expansion; LBP-80-IO, II NRC 342 
(1980) 

Kansas Gas and Electric Company (Wotr Creek Generating Station, Unit I), ALAB-462, 7 NRC 
, 320, 328 (1978) 

NEPA. need for power, 2.206 petition denied; 0~0-17, II NRC 598 (1980) , 
need for power, only reasonabfe forecast required; 00-80-13, II NRC S06 (1980) 
need for power, supplied by scarce fuels, fuel pool expansion; LBP-8O-2, II NRC 79 (1980) 

Kansas Gas and Electric Company (Wotr Creek Station, Unit I), ALAB-462, 7 NRC 320, 338 
(1978) , 

reopening record, earthquake occurring after partial Initial decision; ALAB-598, II NRC 879 
(1980) 

Kansas Gas and Electric Company, Kansas City Power and Ught Company (Wotr Creek Generat­
Ing Station, Unit No. I) ALAB-462, 7 NRC 320, 328 (1978) 

need for power, reasonable forecast; 01).80-10. II NRC 491 (1980) 
Karlen v. Harris, S90 Fold 39 (2d Or. 1978), rev'd sub. nom. . 

NEPA 102(2)(E) not limited 10 "major federal actions"; ALAB-S84, II NRC 4S7 (1980) 
Kennedy v. Mendoz.q-Martinez, 312 u.s. 144, 168 eL aeq. (1963) 

civil penalty In absence of management misconduct or failure 10 take prompt corrective action; 
CLI·80-7, II NRC 419 (1980) 

Wayette v. louisiana Power and Ught, 435 U.s. 389 (1978) 
antitrult review, significant changes determination, standards, timeliness of request, "state action 

doctrine; CLI-8~28, II NRC 837 (1980) , 
Lee v. Resor, 348 F. Supp. 389 397 (M.O. F1a. 1912) 

environmental review where impact statement not required, triggered by federal Involvement, 
ASLB jurisdiction; LBP·80-2, II NRC 75 (1980) 

Long bland Uahting Company (Jamesport Nuclear Power Station, Units I and I), ALAB-292, 2 
NRC 631, 641-48 (I97S) 

tardy Intervention, other means for protecting interest; LBP-80-14, II NRC S7S (1980) 
Long Island Ughting Company (Jamcsport Station, Units I and 2), ALAB-318, 3 NRC 186 (1976) 

Interlocutory review, grounds, "harassing" discover tactics; ALAB-59J, II NRC 763 (1980) 
Long bland Ughting Company (Jamcsport Nuclear Power Station, Units I and 2), LBP-78-17, 7 

NRC 826, 867·83 (1973) _ 
need for power, conglomeration of lesser benefits; LBP-8O-2, II NRC 79 (1980) 

Marine Engineers Beneficial Assn. v. Interlake S.s. Company, 370 U.s. 173, 18S (1962) 
jurisdiction, licensing board determination, motion 10 mtervene Incorrectly referred 10 Appeal 

Board; ALAB-S9I, II NRC 742 (1980) . ' 
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CASES 

Maryland National Capital Park and Planning Commission v. U.s. Postal Service. 487 F.2d 1029, 
1037-38 (D.c. Cir. 1973) 

psychological stress, not cognizable under NEPA. quantifiability; LBP-8()'8, II NRC 302. 303 
(1980) 

Matter of Atlantic Research Corporation (Byproduct Material UCCDSC No. 4S.02808-04), ALAB-S42, 
9 NRC 611 (1979) 

civil penalty in absence of management misconduct or failure to take prompt conec:tive action; 
CLI-8()'7, II NRC 416 (1980) 

Matter of Howard Steven Strouth v. Western Union Telegraph Company, (Doclcet No. 20831), 66 
FCC 2d 117 (1977) 

licenscc'l responsibility for acts of employccs; CLI-8()'7, II NRC 424 (1980) 
Matter of Metropolitan Edison Company (Three Mile Island Nuclear Station, Unit No. I). CLI-79-
8, 10 NRC 141 (1979) . 

enforcement orders, lcope; CLI-8().10, 11 NRC 442 (1980) 
McKay v. Central Electric Power Coopcrstive, 223 F.2d 623 {D.c. Cit. 19S5r 

intervenor funding. appropriation bill suspending implied authority, effect of legislative history; 
CLI-8().19, 11 NRC. 702 (1980) . 

Metropolitan Edison Company (Three Mile Island Nuclear Station Unit I), Fint Special Prehearing 
Conference Order (Restart Proceeding) Sip Op. at 11 (Docket No. so.289, December 1979) , 

TMI accident docs not require C\ass 9 accident analysis at a facility, 2.206 petition denied; DO-
8()'17, 11 NRC 614 (1980) . 

Metropolitan Edison Company (Thrcc Mile Island Nuclear Station, Unit 2), ALAB-384, S NRC 612, 
616 (1977) 

tardy intervention, good cause Ihown. balancing other four facton; LBP-8().14, II NRC S7S 
(1980) 

Metropolitan Edison Company (Three Mile Island Nuclear Station, Unit No. I), CLI-8().19, 11 
NRC 700 (May 16. 1980) . 

funding denied, past expenditures; LBP-8().IS, 11 NRC 768 (1980) 
Metropolitan Edison Company, Three Mile Island Nuclear Station, Certifications to the Commission, 

LBP-8().I, NRC 11 ••• , 1anuary 4. 1980) 
LOCA hydrogen generation in excess of 10 CFR 50.44 predictions, question certified; LBP-8().12, 

11 NRC 487 (1980) . 
Mid-America Coalition for Energy Alternatives v. NRC, S90 F.2d 3S6 (D.c. Cir. 1979) 

need for power, supplied by acarcc fuels, fuel pool expansion; LBP-8().2, 11 NRC 79 (1980) 
Minnesota PIRG v. Butz, 498 F.2d 1314 (8th Cit. 1977) 

environmental review where impact ltatement not required, triggered by federal involvement, 
ASLB jurisdiction; LBP-8()'2, 11 NRC 7S (1980) 

Minnesota v. NRC, 602 F.2d 412 (D.C. Cit. 1979) 
environmental inquiry, incremental decision-making; LBP-8()'2, II NRC 68 (1980) 
apent fuel pools as permanent repositories of nuclear wastes; ALAB-S84, II NRC 4S7, 464 (1980) 

Mississippi Power and Light Company (Grand Gulf Nuclear Station, Units I and 2), ALAB-130, 6 
AEC 423, 424 (1973) 

intervention, denial of petition, appeal, specificity of basis, biomass farm as alternative; ALAB­
S90, 11 NRC 544, SS6 (1980) 

Mississippi Power and Light Company (Grand Gulf Nuclear Station, Units I and 2), ALAB-130, 6 
AEC 423, 424 (1973) . 

interlocutory appeal denied unless intervention petition denied in entirety; ALAB-S8S, II NRC 
470 (1980) 

Mixed Oxide Fuel (Statement of Reasons for GESMO Termination), CLI-78-IO, 7 NRC 711, 726-28 
(1978), atrd sub nom 

agency discretion, civil penalty in absence of management misconduct or failure to take prompt 
corrective action; CLl-8().7, II NRC 421 (1980) 

Monarch Chemical Works v. Exon, 466 F. Supp. 639, 650 (D. Neb. 1979) 
environmental alternatives considered where impact statement not required; LBP-8().2. II NRC 73 

(1980) 
Monarch Chemical Works, Inc. v. Exxon, 466 F. Supp. 639 (D. Neb., 1979) 

environmental consideration, direct physical impact, psychological stress, restart proceeding; LBP-
8()'8, II NRC 301 (1980) 

Monroe County Conservation Counc:il, Inc. v. Volpe, 472 F.2d 693, 697-98 (2d Cit. 1972) 
environmental alternatives considered where inpact statement not required; LBP-8()'2, II NRC 73 
(I~ . . 
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CASFS 

Moog Industries v. Federal Trade Commission, 355 U.s. 411 (1958) 
intervention rights, Commission authority to limit proceedings in enforcement actions: CLI-80-IO, 

II NRC 441 (1980) 
NLRB v Donnelly Garment Company, 330 u.s. 219, 236-37 (1977) 

appeals, NRC, adjudication of preliminary issues, appeal on the merits: CLI-8G-I, II NRC 4 
(1980) 

NLRB v. Bell Aerospace Company, 416 U.S. 267, 275 (1974) 
export, NRC jurisdiction, health and safety abroad, post-enactment legislative history: CLI·~14, 

11 NRC 640 (1980) 
NLRB v. j. Weingarten, Inc .. Resources Defense Council, 435420 U.s. 151, 26s.67 (1975) 

Class 9 accidents, new interim policy, reopening NEPA review, 2.206 petititon denied: DD-8()..22, 
11 NRC 931 (1980) • 

NRDC v. Morton 458 Fold 827, 837-38 (D.c. Cit. 1972) 
NEPA "rule of reason," speculative alternatives, biomass farm contention allowed (dissenting): 

ALAB-59O, 11 NRC 5SS (1980) 
NRLB v. Hearst Publications, 322 u.s. III, 131, 64 S.Cl 851, 88 L.Ed. 1170 (1944) 

Atomic Energy Act, Commission discretion, psychological stress: LBP-8G-8, II NRC 300 (1980) 
Nader v. NRC, 168 U.s. App. D.C. 155, 26s.66, 613 F.2d 1045, lOSS-56 (l97S) 

Atomic Energy Act, Commission discretion, psychological stress: LBP-80-8, II NRC 300 (1980) 
Nader v. NRC, 513 Fold 1045, 10S4-55 (D.c. Cit. 1975) 

interested parties, appeal of proceeding in which they took no part: ALAB-583, 11 NRC 448 
(1980) 

National Bureau of Standards, 2 AEC 273, 276 (supplemental initial decision) and 2 AEC 323 
(Commission decision 1963) 

operating license, ASLB condition for hearing: ALAB-577, 11 NRC 15 (1980) 
National Bureau of Standards, 2 AEC 323-24 (1963) 

ASLB, authority, hearing, management capability, construction permit condition: LBP-8G-3, 11 
NRC 109 (1980) 

National Hockey League v. Metropolitan Hockey Club, Inc. 427 U.s. 639, 643 (1976) 
discovery, failure to comply, dismissal of contentions as remedy, remedial sanctions: LBP-8G-17, 

II NRC 903 (1980) 
National Labor Relations Board v. Thompson Products, 141 Fold 749 (9th Cit. 1944) 

intervenor funding, appropriation bill suspending implied authority: CLI-8G-19, II NRC 702 
(1980) 

National Organization for Reform of Marijuana Laws v. U.s. Department of State, et at., 452 F. 
Supp. 1226 (D.D.C. 1978) 

export, NRC jurisdiction, health and safety abroad, U.s. interests, military bases: CLI-8G-14, 11 
NRC 646 (1980) 

National Realty and Construction Company v. OSHRC, 489 F.2d 1157 (D.c. Or. 1973) 
employer's culpability limited for acts of employees, scientor: CLI-8G-7, 11 NRC 422 (1980) 

Natural Resources Defense Council v. Callaway, 524 F.2d 79, 93 (2d Cir. 1975) 
environmental alternatives considered where impact statement not required: LBP-8G-2, 11 NRC 73 

(1980) 
Natural Resources Defense Council v. Morton, 458 Fold 827, 837-38 (D.c. Cir. 1972) 

contention, denial, summary disposition as proper procedure for dismissing dubious contention: 
ALAB-59O, II NRC 553 (1980) 

Near v. Minnesota ex rei Olson, 283 U.s. 697 (1931) 
protective orden, public disclosure of information obtained outside hearing process: CLI-80-24, 11 

NRC 779 (1980) " 
Nestor v. Hershey, 425 F.2d 504, 511 (D.c. Cir. 1969) 

jurisdiction, licensing board determination, motion to intervene incorrectly referred to Appeal 
Board: ALAB-591, 11 NRC 742 (1980) 

New England Coalition on Nuclear Pollution v. NRC 582 F.2d 87 (lst Cit. 1978) 
alternative aite, "obviously superior" ltandard: CLI-8G-23, 11 NRC 733, 734 (1980) 

New England Coalition on Nuclear Pollution v. NRC, 582 F.2d 87 (lst Cit. 1978) 
alternate lite analysis, "obviously superior" standard: ALAB-597, II NRC 871 (1980) 

New England Coalition v. NRC, 582 F.2d 87 (lst Cir. 1978) 
intervention, contentions unrelated to ALAB retained jurisdiction: ALAB-579, 11 NRC 22S (1980) 

New England Power Company (NEP, Units 1 and 2), ALAB-39O, 5 NRC 733 (1977) 
emergency planning, 3-miIe LPZ. change in regulations as "good cause" for tardy intervention: 

LBP-8G-14, 11 NRC 573 (1980) 
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Niagara Mohawk Power Corp. (Nine Mile Point, Unit 2). CLI-73-28. 6 AEC 995 (1973) 
Commission', authority to supervise staff; CLI-80-12, 11 NRC 517 (1980) 

Niagara Mohawk Power Corporation (Nine Mile Point Nuclear Station, Unit 2). ALAB-264. I NRC 
WO~· -

need for power. change in demand forecast, petition to reopen denied; 00-80-13. 11 NRC S09 
(1980) 

need for power. precise coincidence with operating date not required; 00-80-10. 11 NRC 491 
(1980) 

Niagara Mohawk Power Corporation (Nine Mile Point, Unit 2). ALAB-264. 1 NRC 347 (1975) 
need for power. power demanw in service area, fuel pool expansion; LBP-80-2, II NRC 78 

(1980) 
North Anna Environmental Coalition v. United States Nuclear Regulatory Commission, 533 Fold 

655 (D.c. Cir. 1976) 
agency discretion, civil penalty in absence of management misconduct or failure to take prompt 

corrective action; CLI-80-7. II NRC 421 (1980) 
Northern Indiana Public Service Company (Bailly Generating Station, Nuclear I). ALAn-224. 8 

AEC 244 (1974) 
authority of Board to limit participation of intervenor who defaults on discovery order; LBP-8O-

13. 11 NRC 561 (1980) 
Northern Indiana Public Service Company (Bailly Generating Station, Nuclear I). CLI-7S.7. 7 NRC 

429 (1978). atrd sub nom. 
general allegations insufficient, radioactive monitoring and evacuation plans; 00-80-14. 11 NRC 

582 (1980) 
Northern States Power Company (Prairie Island Nuclear Generating Plant, Units I and 2). ALAB-

244. 8 AEC 857 (1974); reconsideration denied, ALAB-252. 8 AEC 1175 (1975); afiInned CLI-7S-1. 
I NRC I (1975) 
authority of Board to limit participation of intervenor who defaults on discovery order; LBP-80-

13. 11 NRC 561 (1980) 
Northern States Power Company (Prairie Island Nuclear Generating Plant, Units I and 2), ALAB-

455. 7 NRC 41. 48 (1978) 
NEPA "rules of reason," speculative alternatives. biomass farm contention allowed (dissenting); 

ALAB-59O. 11 NRC 555 (1980) . 
construction permit, withdrawal, initial decision vacated as moot, proceedings terminated; ALAn-

596. 11 NRC 869 (1980) 
Northern States Power Company (Prairie Island Nuclear Generating Plant, Units I and 2). ALAn-
455. 7 NRC 41. 46 n.4 (1978) . 

need for power. operating license proceeding. fuel pool expansion amendment; LBP-80-2, II NRC 
65. 67. 68, 69, 70, 71, 72 (1980) 

spent fuel storage exclusion of ALSB consideration of storage beyond operating license period; 
LBP-80-IO, 11 NRC 338 (1980) 

Northern States Power Company. (Tyrone Energy Park, Unit I) 5 NRC 1298 (1977) 
discovery. failure to comply. dismissal of contentions as remedy; LBP-80-17. 11 NRC 903 (1980) 

Northern States Powr Company (Prairie Island Nuclear Generating Plant, Units I and 2). ALAB-
252, 8 AEC 1175. nn (1975) 

appellate review. ASLB ruling. discernible injury to appellant; ALAB-5n. 11 NRC 23. 24. 25 
(1980) 

Northwest Airlines v. CAB. 539 Fold 748 (O.c. Cir. 1976) 
environmental review. fuel pool expansion amendment, delay in operating license proceeding; 

LBP-8O-2, 11 NRC 75 (1980) . 
Nuclear Engineering Company (ShefiIeld Low-Level Radioactive Waste Disposal Site), ALAB-473, 7 

NRC 737. 743 (1978) 
hearing request, standing. "injury in fact" test; CLI-80-10. 11 NRC 439 (1980) 
hearing. adversely affected by action, director's denial; 00-80-16. 11 NRC 590 (1980) 

Nuclear Engineering Company. Inc. CLI-79-6. 9 NRC 673 (1979) 
NRC power to revoke or change license. public health, director's denial; 00-80-16. 11 NRC 590 

(1980) 
Nuclear Fuel Services, Inc. (West Valley Reprocessing Plant). CLI-75-4. I NRC 273. 276 (1975) 

intervention, advanced stage. intervenor takes proceeding as fInw it; LBP-80-6. II NRC 151 
(1980) 
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Nuclear Fuel Services, Inc. (West Valley Reprocessing Piant), CU-7s-4, I NRC 273, 275 (1975) 
interlocutory appeal. conditional granting of late intervention petition, appeal premature; ALAB-

595, II NRC 865 (1980) 
tardy intervention, good cause shown. balancing other four factors; LBP-80-14, II NRC 57S 

(1980) 
Nuclear Regulatory Commission (Financial Assistance to Participants in Commission Proceedings), 

CLI-76-23, 4 NRC 494 (1976) . 
funding denied, past expenditures; LBP-80-IS, II NRCC 768 (1980) 

Nucleus of Chicago Homeowners Association v. Lynn. S24 F.2d 22S (7th Cir. 1975) c:ert. denied, 
424 U.s. 967 (1976) 

psychological stress, not cognizable under NEPA, quantifiability; LBP-80-8, II NRC 302. 303 
(1980) 

Ocean Electric Corp. v. Secretary of Labor, S94 F.2d 396 (4th Cir. 1979) 
employer's culpability limited for acts of employees, scientor; CU-80-7, II NRC 422 (1980) 

Office of Communication of United Church of Christ v. FCC, 123 U.s. App. D.C. 328, 339-340, 
359 F.2d 994, 1005-1006 (1966) 

authority to limit proceedings in enforcement actions; CLI-8O-lo. II NRC 439 (1980) 
Offshore Power Systems (Floating Nuclear Plants) ALAB-489, 8 NRC 194, 219 (1978) 

Oass 9 accident. consideration, justified if consequences severe; LBP-8().IO, II NRC 344 (1980) 
Offshore Power Systems (Floating Nuclear Plants), 2 NRC 813 (1975) 

discovery, failure to comply, dismissal of contentions as remedy; LBP-80-17, II NRC 903 (1980) 
Offshore Power Systems (Floating Nuclear Plants), ALAB489, (8 NRC 194 (1978; on certification, 

CLI-79-9, 10 NRC 257 (1979» 
Oess 9 accidents. consideration, adjudicatory boards; ALAB-S88, II NRC S3S (1980) 

Offshore Power Systems (Floating Nuclear Plants), CU-79-9 (10 NRC 257 (September 14, 1979» 
Oess 9 accident consideration pending rulemaking; DD-8().6, II NRC 376 (1980) 

Offshore Power Systems (Floating Nuclear Plants), CU-79-9, (10 NRC 257-258 (September 14, 
1979» . 
Oass 9 accidents. discussion in environmental impact statements or Environmental Reports; 

ALAR-S79, II NRC 224 (1980) 
Offshore Power Systems (Floating Nuclear Power Plants) CLf-79-9 (10 NRC 2S7 (September 14, 

1979» 
Oass 9 accidents, consideration in noating plants; LBP-80-10, II NRC 344 (1980) 

Offshore Power Systems (Floating Nuclear Power Plants), ALAB489, (8 NRC 194 (1978», amrmed 
CLI-79-9, (10 NRC 2S7 (SepL 14, 1979» 

license amendment. fuel pool expansion, Oass 9 accident nexus; LBP-80.4, II NRC 125 (1980) 
Offshore Power Systems (Floating Nuclear Power Plants), ALAB489, 8 NRC 194, 201-208 (1978) 

ASLB limited authority to supervise Stafrs DES; LBP-80-18, II NRC 909 (1980) . 
Offshore Power Systems (Floating Nuclear Power Plants), CU-79-9, (10 NRC 257, 258 (1979» 

Cass 9 accident. consideration of in license amendment proceeding; ALAR-S88, II NRC S34 
(1980) 

Oass 9 accidents, consideration in licensing proceedings; ALAR-S87, II NRC 474 (1980) 
Oass 9 accidents. environmental analysis; CU-80-8, II NRC 433, 434 (1980) 

Offshore Power Systems (Floating Nuclear Power Plants), CU-79-9, 10 NRC 257 (1979) 
Oess 9 accidents. new interim policy, reopening NEPA review, 2.206 petition denied; DD-Bo.22, 

II NRC 922 (1980) 
Oess 9 accidents, new interim policy, reopenin8 NEPA review, 2.206 petition denied; DD-8O-22, 

II NRC 922 (1980) 
interim guidance of proposed Annex to Part SO; D0-8()'17, II NRC 613 (1980) 

Pacific Gas and Electric Company (Diablo Canyon Nuclear Power Plant. Units I and 2), ALAB-
583, II NRC 447 (March 12, 1980) 

intervention, tardiness, reliance on other parties as insufficient showing of "good cause"; LBP-8O-
14, II NRC 573 (1980) 

Pacific Gas and Electric Company (Diablo Canyon Plant. Units I and 2), CU-77-23, (6 NRC 4SS, 
456 (1977) 

operating license, serious safety issues, security plan, authority of ASLB; ALAB-580, II NRC 230 
(1980) 

Pacific Gas and Electric Company (Diablo Canyon Nuclear Power Plant. Units I and 2), ALAB-
410, 5 NRC 1398 (1977) 

protective order, security plan disclosure to intervenor's counsel and witness, qualifications. "need 
to know"; APPENDIX. II NRC 757 (1980) . 
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Pacific Gas and Electric Company v. Fpc, S06 F.2d, 33, 38 (D.c. Cr. 1974) 
NRC policy statement, proposed rule, emergency plan. use in restart proceeding; LBP-8()'5, II 

NRC 139 (1980) . 
Pacific Gas and Electric Company, (Diablo Canyon Nuclear Power Plant, Unit No.2). ALAB-30, 4 
AEC 685 (1971) 

reconsideration, NRC, Iimilarity of arguments; CU-8()'I, II NRC 5 (1980) 
Pacific Molasses Company v. FTC, 3S6 l'old, 386 (Sth Cr. 1966) 

bearing. fashioning procedure for bearing involving miliwy affain, materials license, dissent; CU· 
8().21, II NRC 811 (1980) 

Parker v. Brown, 311 U.s. 341 (1943) 
antitrust review, significant changes determination, standards. timeliness of n:quest, ".tate action" 

doctrine; CLI.8()'28, II NRC 836 (1980) 
Pennsylvania Power .t Ught Company (Susquehanna Steam Electric Station,· Units I and 2). LBP· 
19-31, (10 NRC 597, 600 (October 30, 1979» . 

, discover, purpose. duty to identify information; LBP·8().II, II NRC 418 (1980) 
Pennsylvania Power and Ught Company (Susquehanna Steam Electric Station Units I and 2). LBP· 
19.29, 10 NRC S86, 590 (1979) 

interim guidance of proposed Annex to Part SO; DD-80-11, II NRC 613 (1980) 
Pennsylvania Power and Ught Company (Susquehanna Steam Electric Station, Units I and 2). LBP 
19.29, 10 NRC 586, 589 (1979) 

Oass 9 accidents, new interim policy, reopening NEPA review, 2.206 petition denied; DD-80-22, 
11 NRC 931 (1980) . 

discov~, bases for contentions, sources of information; LBP-8()'II, II NRC 482 (1980) 
Pbiladelphia Electric Company (peacb Bottom Atomic Power Station, Units 2 and 3), ALAB-216, 8 
AEC 13, 2()'21 (1974) • 

intervention, contention, specificity of basis, biomass farm as alternative; ALAB-59O, II NRC 549 
(19S0) 

Philadelphia Electric Company (peach Bottom Atomic Power Station, Units 2 and 3), ALAB-S66, 
(10 NRC 521 (October II, 1979» . 

evidentiary bearing on radon releases; ALAS-511, II NRC 20 (1980) 
Philadelphia Electric Company (peach Bottom Units 2 and 3), ALAB-562, (10 NRC 437 (September 

10, 1979». ALAB-S66, (f0 NRC 521 (October II, 1979» 
radon releases, environmental effect; ALAS-518, II NRC 190 (1980) 

Philadelphia Electric Company, et at. (peach Bottom Station, Units 2 and 3, et at.). ALAB-48O, (1 
NRC 796 (1978», ALAB-S62, (10 NRC 431 (1979» 

environmental analysis. Cass 9 accidents; CLI-8().8, II NRC 433 (1980) 
Phillips Petroleum Company v. WISCOIlSin, 341 U.s. 612, 14 S. Ct. 194, 98 LEd. 1035 (1954) 

Atomic Energy Act, Commission discretion, psychological .tress; LBP-8().8, II NRC 300 (1980) 
Porter County Chapter of the Izaak Walton League or America, Inc. v. Nuclear Regulatory Com· 
lllsion, Nos. 18-f556, 18-1559, 18-1560 and 18-1561 (D.c. Cr. decided September 6, 1979) 

appeals, NRC, appeals, prejudgment "bias"; CLI-80.I, II NRC 5 (1980) 
Porter County Chapter of the Izaak Walton League v. NRC, 606 F.2d 1363 (D.c. Cr. 1979) 

general allegations insufficient, radioactive monitoring and evacuation plans; DD-80-14, II NRC 
582 (19S0) 

Porter County Chapter of the Izaak Walton League v. NRC, 606 F.2d 1363 D.C. CU. 1919 
TMI decontamination, authorization need not await decision on 2.206 petition; DD-8()'I6, II 

NRC 592 (1980) 
Porter County Chapter of the lzaak Walton League v. NRC, No. 18-1556 Slip Op. at II (D.c. Cr .. 
Sept 6, 1979) 

hearing. discretion to deny, petition to reopen construction permit proceeding; D0-8()'13, II NRC 
SOB (19S0) . 

Porter County Chapter of the lzaak Walton League v. NRC, No. 18-1556, Slip Op. at II (D.c. 
Cr.. Sept 6, 1979) 

NRC staff not required to suspend operation of facility; DD-80-2, II NRC In (1980) 
Porter County Chapter v. AEC, 533 Fold lOll, 1019 (1th Cir.) certiorari denied, 429 U.s. 945 
(1916) 

license proceedings, adjudication within APA; ALAB-5So, II NRC 230 (1980) 
Portland General Electric Company (pebble Springs Nuclear Plant, Units I and 2). CLI· 76-27, (4 
NRC 610 (1976» 

bearing request, judicial concepts of .tanding applied; CLI·S()'lo, II NRC 439 (1980) 
bearing. adversely affected by action, direc:tor's denial; DD-80-16, II NRC 590 (1980) 
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intervention, standing. ratepayer status insufficient; ALAB·S82, II NRC 243 (1980) 
Portland General Electric Company (Trojan Nuclear Plant) AJ.AB.S~I. (9 NRC 263. at 271. 2n·27S 
(1979» 

license amendment, spent fuel storage expansion allowed before completion of generic rulemaking; 
LBP·80-7, II NRC 294 (1980) . 

Portland General Electric Company (Trojan Nuclear Plant), ALAB-S31 (9 NRC 263 (1979». 
technical specification, corrosion survei1lance plan. public health and safety: LBP·S0-7, II NRC 

2n (1980) 
Portland General Electric Company (Trojan Nuclear Plant), ALAB-53 I, (9 NRC 263 (1979» 

NEPA, superior alternatives, economic factors not dispositive: ALAB·S84, 11 NRC 456 (1980) 
environmental impacts, cost·benefit alternatives: LBP·80-2, II NRC 6S, 71 (1980) 
technical specifications, dermed, rigid conditions, pumphouse settlement, service water system: 

ALAB-S78, II NRC 217 (1980) 
Portland General Electric Company (Trojan Nuclear Plant), LBP·78-32, (S NRC 413, 454 (1978». 
afY'd., ALAB-S31, (9 NRC 263 (1979» 

need for power "any benefit whatsoever," fuel pool expansion, "negligibly small" environmental 
impacts: LBP-8O-2, II NRC 79 (1980) , 

Potomac Electric Power Company (Douglas Point Nuclear Generating Station, Units 1 and 2), 
ALAB-218, 8 AEC 79, 84 (1974) 

rulemaking. generic issues. hydrogen gas control. TMI; LBP-8O-I, II NRC 41 (1980) 
Power Reactor Company v. Electricians, 367 U.s. 396, 408, SI S.C!. IS29, 6 LEd.2d 924 (1961) 

Atomic Energy Act, Commission discretion, psychological stress; LBP·80-8, II NRC 300 (1980) 
Power Reactor Corporation v. Electricians, 367 U.S. 396 (1961) , 

reopening record, earthquake occurring after partial initial decision, agency discretion; ALAB-59S, 
II NRC 879 (1980) 

Power Reactor Development Company v. International Union of Electrical Workers, 367 U.s. 396, 
408 (1961) 

agency discretion, civil penalty in absence of management misconduct or failure to take prompt 
corrective action; CLI·S0-7, II NRC 421 (1980) 

Power Reactor Development Corp. v. International Union of Electrical Radio and Machine Work· 
ers, 367 U.s. 396, 402, 81 S. C!. 1S29, 1532 (1961) 

operating licenses, public safety, 2.206 petition denied; D0-80-17, 11 NRC 601 (1980) 
Princeton Community Phone Book v. Bate, S82 F.2d 706 (3d Gr. 1978) 

antitrust review, significant changes determination, standards.' timeliness of request,"state action" 
doctrine; CLI·S0-28, II NRC 839 (1980) 

Project Management Corp. (Clinch River Breeder Reactor Plant), ALAB·354, (4 NRC 383, 392·94 
(1976» . 

intervention, municipality's representative, 2.715(c) broadly construed; LBP.S0-6, II NRC ISO 
(1980) 

Public Service Company of Oklahoma (Black Fox Station, Units I and 2), ALAB-S73, 10 NRC ns, 
S04 (1979) 

reopening record, earthquake occurring after partial initial decision, agency discretion: ALAB-S98, 
II NRC 883 (1980) 

Public Service Company of Indiana (Marble Hill Nuclear Generating Station, Units I and 2), 
ALAB-322, 3 NRC 328, 330 (1976) 

intervention, ltanding, geographic proximity; LBP·80-14, II NRC S71 (1980) 
Public Service Company of Indiana (Marble Hill, Units I and 2), ALAB-40S, (5 NRC 1190, 1192 
(1977) , 

interlocutory review, grounds, "harassing" discovery tactics; ALAB-593, II NRC 763 (1980) 
Public Service Company of New Hampshire (Seabrook Station, Units I and 2), AJ.AB.422, 6 NRC 
33, 90 (1977) 

NEPA, need for power, 2.206 petition denied; 00-80-17, 11 NRC 597 (19SO) 
construction permit, Board's authority, narrow construction of "proceeding": CLI·80-12, II NRC 

SI7 (1980) 
directed certification, ALAB, Qass 9 accident, license amendment: ALAB·SS8, 11 NRC S34 

(1980) 
Public Service Company of New Hampshire (Seabrook Station, Units I and 2), DO-S0-6, Docket 

Nos. S0-443 and S0-444 Slip. Cp. at 10-12 (February II, 1980) 
Class 9 accident, special circumstances, 2.206 petition denied: D0-80-17, 11 NRC 61S (19SO) 
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Public Service Company of Oklahoma (Black Fox Station, Units I and 2), ALAB-S73, (10 NRC 
77S, ••• (December 7, 1979» 

Oass 9 accidents, consideration precluded in licensing of land based reactor; ALAB-SS7, II NRC 
474 (19S0) 

Oass 9 accidents, generic rulemalting, intervenor's contention, construction permit; ALAB-S79, II 
NRC 22S (19SO) 

appeal, ASLAB, prevailing ~rty, depend on any ground in record; LBP-80-2, II NRC 76 (1980) 
certification as available relief in lieu of ltay; (continued), 11 NRC 754 (1980) 

Public Service Company of Oklahoma (Black Fox Station, Units I and 2), ALAB-SS7, (II NRC 
fIrSt page of ALAB-SS7 (19S0» 

Oass 9 accident, consideration of in license amendment proceeding, staff responsibility to advise 
Commission; ALAB-SSS, II NRC S37 (19S0) 

Public Service Company of Oklahoma (Black Fox Station, Units I and 2), CLI-80-8, (II NRC fIrSt 
page of CLI·80-8 (1980» 

Class 9 accident, consideration of in license amendment proceeding; ALAB-S8S, II NRC S37 
(19S0) 

Public Service Company (Marble Hill Nuclear Generating Station, Units I and 2), Commission 
Memorandum and Order at 8 (Docket Nos. SO-S46 and SO-S47, March 13, 1980) 

general allegations insufficient, radioactive monitoring and evacuation plans; DD-BO-I4, 11 NRC 
SS2 (1980) 

Public Service Company of Indiana (Marble Hill Nuclear Generating Station, Units I and 2), 
ALAB·316, (3 NRC 167 (1976» 

ASLB, authority, hearing. antitrust matters,' case distinguished; LBP-80-3. 11 NRC lOS (1980) 
NEPA, need for power. 2.206 petition denied; DD-80-17, 11 NRC S99 (1980) 
hearing, adversely affected by action, director's denial; DD-80-16. II NRC S90 (19S0) 
interlocutory revtew. sparingly granted, criteria; ALAB-SSS, 11 NRC S36 (19S0) 
intervention, municipality. pnvate party representation; LBP-80-6, 11 NRC ISO (19S0) 
licensing boards, power limited to that conferred by Commission; ALAB.S77, II NRC 15-26 

(19S0) 
need for power. reopen construction pennit record only when new forecast represents significant 

new impact; DD-SO-I3. II NRC S07 (l9S0) 
scheduling controvenies, "truly exceptional situation" rule. board discretion; ALAB·S84, II NRC 

467 (1980) 
Public Service Company of Indiana (Marble Hill Station. Units I and 2), DD-79·10. (10 NRC 129, 

134 (1979» 
Director of Nuclear Reactor Regulation, petition, relief for intervenon, Oass 9 accidents; ALAB­

S79. II NRC 226 (1980) 
Public Service Company of Indiana, Inc. (Marble Hill Nuclear Generating Station, Units I and 2). 
ALAB-4S9. (7 NRC 179, IS6 (l97S» 

need for power. "substitution" theory, fuel pool expansion; LBP-80-2, II NRC 7S (1980) 
Public Service Company of Indiana, et a1. (Marble Hill, Units I and 2). ALAB-40S, (S NRC 1190. 

1192 (1977) 
appeal. interlocutory, sparingly used, restart proceeding, intervention contentions; LBP-8O-S, II 

NRC 145 (19S0) 
Public Service Company of Inidana (Marble Hill Nuclear Generating Station Units I and 2). DO. 
79-21. 10 NRC 717 Docket Nos. SO-S46 and SO-547; November 27, 1979) 

TMI accident does not require Oas. 9 accident analysis at a facility, 2.206 petition denied; DO. 
80-17, 11 NRC 614 (1980) 

Public Service Company of New Hamphsire, (Seabrook Station, Units I and 2), CLI-77-S, S NRC 
S03, S26-30 (1977). 

alternative site, "obviously superior" standard; CLI-80-23, 11 NRC 733 (19SO) 
Public Service Company of New Hampshire (Seabrook Station, Units I and 2), ALAB·SI3, (8 NRC 
694 (197S» 

Oass 9 accidents. generic rulemaldng, intervenor's contention, construction permit; ALAB·S79, II 
NRC 22S (1980) 

alternate site analysis. "obviously superior" standard; ALAB-S97, II NRC 871 (1980) 
authority of ALAB to uphold Board dccision on independent grounds; ALAB-S90, II NRC SS8 

(1980) 
emergency plans, low population zones not considered, construction pennit revocation; DD-80-6, 

11 NRC 372 (1980) 
interlocutory appeal, directed certification; ALAB·S7S, II NRC IS (1980) 
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need for power, NEPA cost benefit balance; 00-80-13, 11 NRC 50s (1980) 
need for power, NRC not responsible to assess fmancial advantages, 2.206 petition denied; DO-

80-17, 11 NRC 599 (1980) 
need for power, cost benefit balance, construction permit luspension deferred; 00-80-10, 11 NRC 

490 (1980) 
need for power, environmental review, fuel pool expansion; LBP.80-2, 11 NRC 78 (1980) 
scheduling controversies, "truly exceptional situationM rule, board discretion; ALAB.584, II NRC 

467 (1980) . 
Public Service Company of New Hampshire v. NRC, 582 F.2d 77 (1978) 

hazards, public health, Atomic Energy Act, Commission discretion, psychological stress; LBP.80-8, 
II NRC 299 (1980) 

Public Service Company of New Hampshire, CU·77·8, (5 NRC S03 (1977) 
alternative sites, "obviously luperior,M population density, Class 9 accident review; 00-80-6, II 

NRC 380 (1980) 
Public Service Company of Oldahoma (Black Fox Station Unita I and 2), CLI·80 (Docket Nos. 50-
556 and SO-5S7, March 21, 1980) 

Oass 9 accident, generic rulemaking, 2.206 petition denied; 00-80-17. 11 NRC 614 (1980) 
Public Service Company of Oldahoma (Black Fox Station, Units I and 2), ALAB-573, (10 NRC 
(December 7, 1979» 

generic rulemalcing. aass 9 accidents, individual cases brought to attention of Commission; DO-
80-6, II NRC 377 (1980) 

Public Service Electric and Gas Company (Hope Creek Generating Station, Units I and 2), ALAB-
518, 9 NRC 14, 38 (1979) 

NEPA "rule of reason,M speculative alternatives, biomass farm contention allowed (dissenting); 
ALAB-S90, II NRC SSS (1980) , 

Public Service Electric and Gas Company (Salem Generating Station, Unit I), ALAB-588, (II NRC 
533 (April I, 1980» 

interlocutory review, grounds, "barassingM discovery tactics; ALAB-S93, II NRC 762 (1980) 
Public Service Electric and Gas Company (Salem Nuclear Generating Station, Units I and 2), 
ALAB·136, 6 AEC 487, 489 (1973) 

contention, petition, pro sc, standards of clarity; ALAB·590, II NRC S46 (1980) 
Public Service Electric and Gas Company (Atlantic Nuclear Generating Station, Units I and 2), 2 
NRC 702 (1975) 

discovery, failure to comply, dismissal of contentions as remedy; LBP-80-17, 11 NRC 903 (1980) 
Public Service Electric and Gas Company, et al. (Hope Creek Generating Station, Units I and 2), 
ALAB·SI8, 9 NRC 14, 37 (1979) 

hazards, water traffic, 2.206 petition denied; 00-80-17, 11 NRC 617 (1980) 
Public Service of New Hampshire, et a1. (Seabrook Station, Units I and 2), ALAB-471, (7 NRC 
477 (1978» . . '. 

alternate site, record, adequacy of Staff consideration; LBP.80-9, 11 NRC 311 (1980) 
Public Service of New Hampshire, et al~ (Seabrook Station Units I and 2), (6 NRC 816, 826) 

environmental considerations, aesthetic impacts, psychological stress, quantiflability; LBP·80-8, II 
NRC 302 (1980) 

Puerto Rico Electric Power Authority (North Coast Nuclear Plant, Unit I), LBP·80-IS, II NRC 
770, 773 (May 29, 1980) 

construction permit, withdrawal, initial decision vacated as moot, proceedings terminated; ALAB-
596, 11 NRC 869 (1980) 

Puget Sound Power and Light Company (Skagit Nuclear Power Project), ALAB-S72, 10 NRC 693, ' 
69S n.S (1979) 

Appeal Board, authority, interlocutory relief; CU·80-17, II NRC 679 (1980) 
Puget Sound Power and Light Company (Skagit Project Units I and 2), ALAB-S72, (10 NRC 693 
(1979» 

interlocutory review, grounds, "harassingM discovery tactics; ALAB-S93, II NRC 763 (1980) 
Puget Sound Power and Light Company (Skagit Nuclear Power Project, Units I and 2), ALAB-572, 
(10 NRC 693, 69S fn. S (1979» 

interlocutory review, sparingly granted; ALAB·S88, II NRC 536 (1980) 
Puge! Sound Power and Light Company, et al. (Skagit, Units I and 2), ALAB-S72, (10 NRC 693 
(November 20, 1979» , 

appeal, interlocutory, sparingly used, restart proceeding. intervention contentions; LBP-8O-S, II 
NRC 14S (1980) , 
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Radiation Technology, Inc., ALAB-561, 10 NRC 533 
civil penalty, mitigation, management culpability hearing. triAl de novo; ALAB-594, II NRC 848 

(1980) 
Rex Trailer Company v. United, 350 U.s. 148 (1956) I 

civil penalty in absence of management misconduct or failure to take prompt rorrcctive action; 
CLI-8Go1, 11 NRC 419 (1980) 

Rochester Gas and Electric Corporation (Sterling Power Project, Nuclear Units No. I), ALAB-502, 
8 NRC 383 (1918) 

alternate site analysis, "obviously superior" standard; ALAB-591, II NRC 811 (1980) 
Rochester Gas and Electric Corporation, et aI. (Sterling Power Project, Nuclear Unit No. I), ALAB-

502, (8 NRC 383 (1918» 
deferral of final action pending state proceeding; DD-8GoIO, II NRC 494 (1980) 

Rodgers v. United States Steel Corporation, 536 Fold 1001, 1001 (3rd Cir. 1916) 
protective orders, public disclosure of information obtained outside hearing process; CLI-8Go24, II 

NRC TI8 (1980) 
SEC v. Geon Industries, Inc .. 531 Fold 39 (2d Cir. 1916) 

employer's culpability limited for acts of employees, mentor; CLI-8Go1, II NRC 422 (1980) 
SEC v. Management Dynamics, 515 Fold 801 (2d Cir. 1915) 

civil penalty, mentor not required; CLI-8Go1, II NRC 423 (1980) 
Sacramento Mun. Utility Dist. (Rancho Scco Nuclear Generating Station). CLI-19-1, 9 NRC 680, 

681 (1919) 
TMI decontamination, authorization need not await decision on 2.206 petition; DD-8Go16, 11 

NRC 592 (1980) 
Schwegmann Bros. v. Calvert Corp., 341 U.s. 284 (1951) 

antitrust review, significant changes determination, standards, timeliness of request, "state action" 
doctrine; CLI-80-28, II NRC 837 (1980) 

Scientist', Institute for Public Information, Inc. v. AEC, 481 Fold 1919 (D.c. Cir. 1913) 
need for power, roinciding with operation date, ronstruction permit suspension deferred; DD-SG-

10, II NRC 491 (1980) 
Scientists' Institute for Public Information (SIPI) v. AEC, 481 Fold 1079 (D.c. Cir. 1913) 

environmental inquiry, incremental decision-making; LBP-8Go2, II NRC 68 (1980) 
Seatrain Shipbuilding Corporation, et aI. v. Shell Oil Company, U.s. ,48 U.S.L.W. 4149, 4156 

(February 20, 1980) 
export, NRC jurisdiction, health and safety abroad, post-enactment legislative history; CLI-SG-14, 

II NRC 640 (1980) l 
Securities and Exchan$e Commission v. New England Electric System. 384 U.s. 116, 184 (1966) 

agency discretion, CIvil penalty in absence of management misconduct or failure to take prompt 
rorrective action; CLI-8Go1, II NRC 421 (1980) 

Siegel v. AEC, 130 U.s. App. D.C. 307, 312, 400 Fold TI8, 183 (1968) 
Atomic Energy Act, Commission discretion, psychological stress; LBP-8G-S, II NRC 300 (19S0) 

Siegel v. AEC, 400 Fold TI8, 1S3 (I96S) . 
intervention rights, Commission authority to limit proceedings in enforcement actions; CLI-8GoIO, 

II NRC 441 (1980) 
Sie~el v. AEC, 400 Fold TIS, 785 (D.c. Cir. 1968) 

license proceedings, adjudication within APA; ALAB-580, II NRC 230 (1980) 
Siegel v. Atomic Energy Commission, 400 Fold TI8 (D.c. Cir. 1968) 

subpoenas, DOl criminal investigation does not bar NRC civil subpoenas; CLI-8Go22, II NRC 
129 (1980) 

Siegel v. Atomic Ener~ Commission, 400 Fold TIS, 183 (D.c. Cir. 1968) 
agency discretion, CIvil penalty in absence of management misconduct or failure to take prompt 

rorrcctivc action; CLI-8Go7, II NRC 421 (1980) 
Sierra Club v. AEC, 4 ELR 20685 (D.D.C (1914) 

export, NRC jurisdiction, hcalth and safety abroad, global commons; CLI-8GoI4, II NRC 651 
(1980) 

Sierra Club v. Adams, 518 Fold 389 (D.C Cir. 1918) 
export, NRC jurisdiction, health and safety abroad, U.s. interests, military bases; CLI-8GoI4, II 

NRC 64(j (1980) 
Southern California Edison Company (San Onofre Nuclear Generating Station, Units 2 and 3), 

ALAB-212, 1 AEC 986, 991-94 (1914) 
scheduling rontroversies, "truly exceptional situation" rule, board discretion; ALAB-584, II NRC 

461 (1980) 
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SI. Paul Fire and Marine Ins. Company v. Barry, 438 U.s. S31 
antitrust review, significant changes determination, standards, timeliness of request, "state action" 

doctrine; CLI·8(}'28, II NRC 837 (1980) 
State of Minnesota v. NRC, 602 Fold 412 (D.c. CU. 1979) 

construction permit, withdrawal, initial decision vacated as moot, proceedings terminated; ALAB­
S96, II NRC 869 (1980) 

State of Minnesota v. NRC, 602 Fold 412 (D.c. CU., May 23, 1979) 
spent fuel, storage beyond operating license period. notice of proposal rulemaking; LBP·8(}'IO, II 

NRC 338 (1980) 
State of Minnesota v. NRC, 602 Fold 412, 418 (D.c. CU. 1979) 

license suspension or revocation pending NRC proceeding on waste disposal. 2.206 petition de­
nied; DD-8(}'20, II NRC 914 (1980) 

State of Minnestoa v. NRC, 602 F.2d 412 (D.c. CU. 1979) 
rulemiWng. waste confidence. licensing practices "need not" be altered; LBP·8(}.4, II NRC 126 

(1980) 
State of New Hampshire v. Atomic Energy Commission, 406 F. 2d 170 (1st CU. 1969) 

health and safety, issues cognizable under Atomic Energy Act, segmenting proceedings. environ· 
mental contentions separately considered; LBP·8(}'18, II NRC 908 (1980) 

State of New Hampshire v. Atomic Energy Commission, 406 F.2d 170 (1st CU. 1969). cert. denied. 
395 US 962 (1969) 
hazards. water heated by radiation, Atomic Energy Act, psychological stress; LBP·8(}.8, I) NRC 

299 (1980) 
State of Wisconsin v. Callaway, 371 F. Supp. 807 (W.D. Wis. 1974) 

environmental review where impact statement not required, triggered by federal involvement, 
ASLB jurisdiction; LBP.8(}'2, II NRC 7S (1980) 

Steele v. Bulova Watch Company, 344 U.s. 280, 28S (19S2) 
export, NRC jurisdiction, health and safety abroad; CLI·8(}'14, II NRC 637 (1980) 

Sterling Power Project, Nuclear Unit No. I. LBP·77·S3, 6 NRC 350. 
initial decision vacated as moot, proceedings terminated; ALAB·S96, II NRC 867 (1980) 

Strycker's Bay Neighborhood Council, Inc. v. Karlen, U.s. 62 L.Ed.2d 433 (January 7, 1980) 
NEPA 102(2)(E) not limited to "major federal actions"; ALAB-S84, II NRC 4S7 (1980) 

Tennessee Valley Authority (Hartsville Nuclear Plant, Units lAo IB, and 2B), ~3, 7 NRC 
341, 3S6 (1978) 

hearing. fashioning procedure for hearing involving military affairs, materials license, dissent; CLI· 
8(}'27, II NRC 811 (1980) 

Tennessee Valley Authority (Hartsville Nuclear Plant, Units lAo lAo IB, 2B), ALAB·367, (S NRC 
92, 96-98 (1977) 

need for power, power pools, reserve margin requirements, fuel pool expansion; LBP·s(}'2, II 
NRC 78 (1980) 

Tennessee Valley Authority (Watts Bar Nuclear Plant, Units I and 2), ALAB-413, (S NRC 1418, 
142(}'21 (1977» 
intervention, standing. threatened economic harm. contemplated real estate investment; ALAS·S82, 

II NRC 242 (1980) 
Texas Utilities Generating Company et aI. (Comanche Peak Steam Electric Station, Units I and 2), 

7 NRC 9S0 (1978) 
. antitrust review, significant changes determination, standards; CLI·8(}'28, 11 NRC 821 (1980) 

The Toledo Edison Company (Davis-Besse Station, Unit I), ALAB·314, (3 NRC 98 (1976» 
interlocutory review, grounds, "harassing" discovery tactics; ALAB-S93, 11 NRC 763 (1980) 

Toledo Edison Company (Davis Besse Nuclear Power Station, Units I, 2 and 3) Cleveland Electric 
lUuminating Company, et aI. (Perry Nuclear Power Plant, Units I and 2). ALAB-S60, 10 NRC 
26S, 271·273 (1979) 

antitrust review, significant changes determination, standards; CLI-8(}'28, II NRC 822 (1980) 
Toledo Edison Company (Davis·Besse Nuclear Power Station), ALAB-IS7, 6 AEC 858, 859 (1973) 

appeal, ASLAB, prevailing party; LBP·8(}'2, II NRC 76 (1980) 
appellate review, ASLB ruling, discernible injury to appellant; ALAB-S77, II NRC 24 (1980) 

Toledo Edison Company (Davis·Besse Nuclear Power Station, Unit I), Commission Order at 2 
(Docket No. S(}'346, July S, 1979) . 

pendency of proceedings. no bar to resumed operations consistent with order of Commission; 
DD·8(}'2, II NRC 172 (1980) 
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Toledo Edison Company (Davis-Besse Nuclear Power Station, Unit I), DD-80-2, Decision at 2 n.4 
(Docket No. 5()'346, January 17, 1980) -

TMI decontamination, authorization need not await decision on 2.206 petition; DD-8()'16, II 
NRC 592 (1980) . 

Trinity Episcopal School Corp. v. Harris, 445 F. Supp. 204 (S.D.N.Y. 1978), rev's and remanded 
,ub. nom. 

NEPA 102(2)(E) not limited to Mmajor federal actions"; ALAR-584, II NRC 457 (1980) 
Trinity Episcopal School Corp. v. Harris, 445 F. Supp. 204, 218 (S.D.N.Y. 1978), rev'd on other 

grounds, sub nom 
environmental review where no impact statement required, fuel pool expansion; LBP-8()'2, II 

NRC 80 (1980) 
Trinity Episcopal School Corp. v. Romney, 523 F.2d 88, 92-93 (2d Cir. 1975) 

NEPA 102(~)(E) not limited to Mmajor federal actions"; ALAB-584, II NRC 457 (1980) _ 
Trinity Episcopal School Corp. v. Romney, 523 F.2d 88, 93 (2d Cir. 1975) 

environmental inquiry, Iic:ensc amendment, fuel pool expansion, operating Iic:ensc.; LBP-8().2, II 
NRC 69, 72 (1980) 

U.s. v. Allegheny-Ludlum Industries, Inc~ 517 F.2d 826, 841 (1975), c:ert. denied, 425 U.s. 944 
(1976) 

intervention, dubious contention allowed, biomass farm (dissenting); ALAR-590, II NRC 555 
(1980) 

Union E1ec:tric Company (Callaway Plant, Units I and 2), Partial Initial Decision, LBP-75-47, (2 
NRC 319, 335-340 (1975); Initial Decision, LBP-76-15, (3 NRC 445 (1976», all'd, ALAB-347, (4 
NRC 216 (1976»; ALAB-i26, (6 NRC 206 (1977) 

need for power, assCSlment based on current information available, change in demand forecast, 
suspension of construction permit delayed; DD-8()'IO, II NRC 492 (1980) 

Union of Concerned Scientists v. AEC. 499 F.2d 1069, 1090 (D.c. Cir. 1974) 
hydrogen gas control, litigable issue under Part 100, TMI; CU-80-16, \I NRC 675 (1980) 

United Mine Workers of America v. Pennington, 381 u.s. 657, 14 L.Ed. 626 (1965) 
antitrust review, significant changes determination, standards, timeliness of request, attributable to 

license; CLI-8().28, \I NRC 834 (1980) 
United States ex reL Marcus v. Hess, 317 U.s. 537, 554 (1943) 

civil penalty in absence of management misconduct or failure to take prompt corrective action; 
CLI-8()'7, II NRC 420 (1980) 

United States v. Garrett, 296 F. Supp. 1302, 1305 (N.D. Ga.), atrd per curiam, 418 F.2d 1250 (5th 
Cir. 1969), cert. denied, 399 u.s. 927 (1970) . . 

licensee's responsibility for acts of employees; CLI-8()'7, II NRC 423 (1980) 
United States v. H~ 1.. Young & Sons, Inc~ 464 F.2d 1295, 1297 (10th Cir. 1972) 

employer's culpability limited for acts of employees, mentor; CU-8()'7, II NRC 422 (1980) 
United States v. Icc. 396 u.s. 491, 521 (1970) . 

reopening record, earthquake occ:urring after partial initial decision, agency discretion; ALAB-598, 
II NRC 879 (1980) 

United States v. LaSalle National BanIc, 437 U.S. 298 (1978) 
subpoenas, DOJ c:riminaI investigation does not bar NRC civil IUbpoenas; CLI-8()'22, II. NRC 

729 (1980) 
United States v. Lockheed Airc:ra.Il Service Internationa1, Inc., 202 F.supp. 665 (E.D.N.Y. 1962) 

licensee', responsibility for acts of employees; CLI-8()'7, II NRC 423 (1980) 
United States v. Mitchell, 553 F.2d 996 (5th Cir. 1977) 

export, NRC jurisdiction, health and safety abroad; CLI-8().14, II NRC 638 (1980) 
United States v. Morgan. 313 U.s. 409, 421 (1941) 

appeals, NRC, appeals, prejudgment Mbias"; CLI-8().I, II NRC 5 (1980) 
United States v. Munsin~ear, 340 U.s. 36, 39-41 (1950) 

construction permit, WIthdrawal, initial decision vacated as moot, proceedings terminated; ALAB-
596, II NRC 869 (1980) 

United States v. Philadelphia National Bank, 374 u.s. 321, 351 (1963) 
antitrust review, significant changes determination, standards, timeliness of request, Mstate action" 

doctrine; CLI-8()'28, II NRC 837 (1980) 
United States v. United Mine Workers, 330 U.S. 258, 292 fn. 57 (1947) 

jurisdiction, licensing board determination, motion to intervene incorrectly referred to Appeal 
Board; ALAB-591, \I NRC 742 (1980) 

Vermont Yankee Nuclear Power Corp. v. NRDC 435 U.s. 519, 553-54 (1978) 
intervenors' duty to structure timely contentions; ALAB-583, II NRC 449 (1980) 
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Vermont Yankee Nuclear Power Corp. v. Natural Resources Defense Council, 435 U.S. 519 (1978) 
C1ass 9 accidents •. new interim policy. reopening NEPA review. 2.206 petition denied; DD-80-22, 

11 NRC 931 (1980) 
c:ontention, denial. summary disposition as proper procedure for dismising dubious contention; 

ALAB-590. II NRC 553. 555 (1980) 
Vermont Yankee Nuclear Power Corp. v. Natural Resources Defense Council, Inc .. 435 U.s. 519 
(1918) 

alternative sites, NEPA, "hand look" obviously superior standard; CLI-80-23. 11 NRC 136 (1980) 
Vermont Yankee Nuclear Power Corporation (Vermont Nuclear Power Station). 6 AEC 520 (1973) 

challenge to NRC regulations, c:ompliance with fire protection standards; CU-80-21. 11 NRC 121 
(1980) 

Vermont Yankee Nuclear Power Corporation (Vermont Yankee Nuclear Power Station). ALAB-124. 
6 AEC 358 (1973) 

inc:onvenient scheduling of hearing need for power issue; LBP-8G-2, 11 NRC 68 (1980) 
Vermont Yankee Nuclear Power Corporation (Vermont Yankee Station). ALAB-124. 358. 364-65. on 

remand, LBP-13-18. 6 AEC 520. 523 (1973) 
reopening rec:ord, earthquake occurring after partial initial decision, agency discretion; ALAB-598. 

11 NRC 819 (1980) 
Virginia Electric Power Company (North Anna Nuclear Power Station). ALAB-491. (8 NRC 24S. 
241-8 (1978» 

hydrogen generation, LOCA, generic questions raised by TMI-2; LBP-80-12, 11 NRC 481 (1980) 
V"trginia Electric and Power Company (North Anna Nuclear Power Station, Units 1 and 2). ALAB­

S84. 11 NRC fust page of ALAB-S89 (1980) 
c:ontention, denial. summary disposition as proper procedures for dismissing dubious c:ontention; 

ALAB-590. II NRC 5SO (1980) 
intervention, c:ontention, specificity of basis, biomass farm as alternative: ALAB-590. 11 NRC 549 

(1980) 
intervention, standing. geographic proximity; LBP-8G-14. 11 NRC 511 (1980) 
need for power. NRC not responsible to assess financial advantages. 2.206 petition denied; DO-

8G-l'. 11 NRC 599 (1980) 
V"uginia Electric and Power Company (North Anna Nuclear Power Station, Units 1 and 2). CU-16-

22, (4 NRC 480, 486 (1976). atrd sub nom VEPCO v. NRC, 511 F.2d 1289 (4th Or. 1978) 
civil penalty. scientor not required: CLI-8G-1. 11 NRC 423. 428 (1980) 
rulemaking. generic issues. hydrogen gas c:ontrol, TMI: LBP-8G-l. 11 NRC 42 (1980) 

V"trginia Electric and Power Company (North Anna Power Station, Units 1 and 2). CLI-16-22, (4 
NRC 480 (1976» 

civil penalty in absence of management misconduct or failure to take prompt c:orrective action: 
CLI-8G-1. 11 NRC 416 (1980) 

V"trginia Electric and Power Company (North Anna Station, Units 1 and 2). ALAR-551. (9 NRC 
104. 10~ (1979» 

intervention, c:ontentions unrelated to ALAR retained jurisdiction: ALAB-519. 11 NRC 226 (1980) 
Virginia Petroleum Jobbers Association v. Federal Power Commission, 259 F.2d 921 (D.c. Or. 

1958) 
ltay. export license. pending judicial review. status quo: CLI-8G-14. 11 NRC 662 (1980) 

Washington Meropolitan Area Transit Comm'n v. Holiday Tours. Inc .. 559 F.2d 841 (D.c. Or. 
1977) 
stay. export license, pending judicial review. status quo; CLI-8G-14. 11 NRC 662 (1980) 

Washington Public Power Supply System (WPPS Nuclear Project No.2). LBP-19-1, 9 NRC 330 
(1919) 

intervention, tardiness. newly acquired organizational status as insufficient sbowing of Mgood 
cause"; LBP-8G-14, 11 NRC 512 (1980) 

West Texas Utilities v. Texas Electric Service Company, 41 F. Supp. 198 (N.D. Tex. 1979). appeal 
pending. No. 19-2611 (Sth Or.) 

res judicata elTect in ASLB antitrust proceeding: ALAB-515, 11 NRC 15 (1980) 
Westinghouse Electric Company. CLI-16-9, 3 NRC 739 (1976) 

export, NRC jurisdiction, health and ..rety abroad; CLI-8G-J4. 11 NRC 635, 663 (1980) 
Westinghouse Electric Corporation v. Hendrie, Civil No. 19-2060 (D.D.C. 1979) 

export, NRC jurisdiction, health and ..rety abroad, U.s. interests, military bases: CLI-8G-J4. 11 
NRC 641 (1980) . 
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Westinghouse Electric Corporation v. United States Nuclear Regulatory Commission, 598 F.2d 759 
(3d Cir. 1979) 

agency discretion, civil penalty in absence of management misconduct or failure to take prompt 
corrective action; CLI·g()'7, II NRC 421 ·(1980) 

Wilderness Society v. Morton, 463 F.2d 1261 (D.c. Cir. 1972) 
export, NRC jurisdiction, health and safety abroad, U.s. interests, military bases; CLI·8()'14, II 

NRC 646 (1980) 
Winston Bros. Company v. United States, 130 F. Supp. 374 (CL C. 1955) 

intervenor funding. appropriation bill luspending implied authority, effect of legislative history; 
CLI·8()'19, II NRC 702 (1980) 

Wisconsin Electric Power Company, (point Beach Nuclear Plant, Unit No.2) 4 AEC 678 (1971) 
reconsideration, NRC, similarity of arguments; CU.g()'I, 11 NRC 5 (1980) 

Withrow v. Larkin, 421 U.s. 35, 47 (1975) 
appeals, NRC, tentative views in preliminary order, fmal appeal on the merits; CLI.S()'I, II 

NRC 4 (1980) 
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10 CFR 1.I(b) 
"Commission," defined, hearing. "public interest" fmding by ASLB; LBP·80-3, 11 NRC 107 

(1980) 
Commission defmed, delegation of authority to ASLB to fmd public need for hearing in operat. 

ing license proceeding; ALAS-577, 11 NRC 27 (1980) 
10 CFR 2 

hearing. operating license, Commisson fmding. public interest; ALAB·577, II NRC 26 (1980) 
10 CFR Part 2, App. A, V 

authority of Board to limit participation of intervenor who defaults on discovery order; LBP-BO-
13, 11 NRC 563 (1980) 

10 CFR 2, App. A, Sec. X(e) 
hearings separate, antitrust matters, authority of ASLB to hear management capability matlen; 

LBP-80-3, II NRC 108 (1980) ... 
10 CFR 2, App. B 

development of record before certified question on LOCA hydrogen generation; LBP·80-I2, II 
NRC 487 (1980) 

10 CFR 2.101(a) 
staff directed to review management capability; CLI·80-12, 11 NRC 517 (1980) 

10 CFR 2.IOI(a) (2) 
docketing operating license application, 30 day determination; ALAB-577, II NRC 32, 33 (1980) 

10 CFR 2.101(a) (3) _ 
docketing operating license application; ALAS-577, II NRC 32 (1980) 

10 CFR 2.104 . 
motion to show cause, construction permit, "intent" to build; LBP-80-15, II NRC 767 (1980) 
notice of hearing. management capability, operating license; ALAB-S77, II NRC 23 (1980) 

10 CFR 2.I04(bXIXd) 
ASLB, authority, hearing. construction permit, management capability; LBP-BO-3, 11 NRC 110 

(1980) 
10 <:FR 2.I04(a) _ 

hearing. construction permit, public interest fmding; ALAS-581, II NRC 234 (1980) 
operating license, authority of ASLB to fmd public need for hearing; ALAB-577, II NRC 27,_ 28, 

29, 30, 32, 34 (1980) 
10 CFR 2.I04(a), 2.105(a) . 

hearing. management capability, condition of construction permit, hearing held during review of 
operating license application; LBP·80-3, II NRC 107, 109, 115 (1980) 

I 10 CFR 2.I04(bXIXi) 
ASLB, authority, hearing. construction permit, management capability; LBP-BO-3, II NRC 112 

(1980) 
10 CFR 2.I04(d) 

hearings separate, antitrust matters, authority of ASLB to hear management capability matlen; 
LBP-80-3, II NRC 108 (1980) 

10 CFR 2.104, 2.IOS 
operating license, issued without hearing; ALAB-S77, 11 NRC 27 (1980) 

10 CFR 2.IOS 
adjudicatory hearing. Rquested by interested party, environmental review in fuel pool expansion 

amendments; LBP·80-2, 11 NRC 71 (1980) 
environmental review, fuel pool expansion; LBP-8O-2, II NRC 76 (1980) 
hearing. management capability, condition of construction permit, hearing held during review of 

operating license application; LBP·80-3, II NRC 107 (1980) 
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. notice of opportunity (or hearing. conditioned upon staff evaluation of management capabilities; 
ALAB-S8I, \I NRC 235 (1980) . 

notice of opportunity (or hearing. operating license,; ALAB-577, II NRC 32, 33, 36 (1980) 
operating license proceeding. commencement, distinct from prior proceedings; CLI-80-I2, II NRC 

517 (1980) 
operating license, notice of hearing. management capability; CLI-80-I2, II NRC 516 (1980) 

10 CFR 2.1 OS(b)(2) 
management capability evaluation, availability of copy; ALAB-581, II NRC 235 (1980) 
notice of opportunity for hearing. operating license, fashioned relief; ALAB-577, II NRC 36 

(1980) 
10 CFR 2.IOS(b), 2.I06(b), 2.202(aXI) 

technic:al basis for license amendment, director's denial; D0-8(}'16, II NRC 590 (1980) 
10 CFR 2.106 

operating license. notice of issuance; ALAB-5n, 11 NRC 27 (1980) 
10 CFR 2.109 . 

provisional operatinf license, continued validity, delay in (uII·tenn proceeding. environmental re-
view; LBP-8()"2, I NRC 75, 76 (1980) . 

provisional operating license, delayed convenion to full·tenn license, show-cause, revocation; DO. 
8()"5, II NRC 354 (1980) 

provisional operating license, full·term license; LBP·8()"2, II NRC 47 (1980) . 
10 CFR 2.202 

fmancial ability, intervention contention denied, order to Show Cause as proper procedure; ·LBP· 
80-4, 11 NRC 127 (1980) • 

opportunity for hearing compliance with newly adopted safety equipment standards; CLI·80-2I, II 
- NRC 715 (1980) . 

10 CFR 2.202(1), 2.204 
NRC power to revoke or change licenses, public health, director's denial; Do.80-16, II NRC 590 

(1980) 
10 CFR 2.202, 2.206 

intervention, contentions, fuel pool expansion, protected by the proceedings; LBP·80-4, II NRC 
121 (1980) 

motion to show cause, construction permit, Mintcnt" to build; LBP.8()"IS, II NRC 767 (1980) 
10 CFR 2.205 

civil penalty in absence of management misconduct; CLI.8()"7, II NRC 416 (1980) 
10 CFR 2.2OS( d), (e) 

civil penalty, hearing. role of Director; ALAB-594, II NRC 848 (1980) 
10 CFR 2.205(1) 

civil penalty, hearing. role of Director; ALAB-594, II NRC 848, 849 (1980) 
10 CFR 2.206 

construction permit, revocation denied, Class 9 accident review, evacuation plan beyond low 
population density; Do.80-6, II NRC 372 (1980) . . 

environmental impact statement, TMI decontamination denied; D0-8()"2I, II NRC 916 (1980) 
environmental impact statement, chemic:al decontamination, denied in part; DD-8()"24, II NRC 

951 (1980) 
general allegations insufficient, radioactive monitoring and evacuation plans; Do.80-14, II NRC 

582 (1980) - . . . 
hearing. petitioner not entitled to hearing; DD-8()"2, II NRC 171 (1980) 
interested parties procedure to seek enforcements; CLI-80-IO, II NRC 442 (1980) 
license revocation, decommissionin$o operation suspension; D0-8()"5, II NRC 352 (1980) 
operating license amendment, petition for EIS denied; D0-8()"II, II NRC 496 (1980) 
operating license, revocation, denied; Do.8()"2O, II NRC 913 (1980) 
operating license, suspension, technical specification violations, petition denied; D0-80-8, II NRC 

389 (1980) . 
opportunily for hearing compliance with newly adopted starety equipment standards; CLI-8()"2I, 

II NRC 71S (1980) 
petition to reopen construction permit on need for power issue denied; DD-8()"13, II NRC S04 

(1980) 
petition to require instaUation of Mcryogenic traps" before TMI venting. denied; DD-80-I2, II 

NRC SOl (1980) '. . 
petition to suspend, denied, order to ahow cause granted, soil liquefaction; DD-8()"9, II NRC 392 

(1980) 
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petitioner as intervenor, issues to be resolved in main proceeding; 00-80-19, II NRC 625 (1980) 
relief for intervenors, contention unrelated to retained ALAB jurisdiction, Qass 9 accidents; 

ALAB-579, II NRC 226 (1980) 
show cause order to suspend construction; 00-8G-IO, 11 NRC 490 (1980) 
show-cause motion, license revocation, endangered species, shortoose sturgeon; OD-8G-4, II NRC 

347 (1980) . 
10 CFR 2.206(a) 

specilicity of petition, "reasons too obvious to specify" held insufficient; 00-80-12, II NRC S02 
(1980) 

10 CFR 2.206(c) 
Commission discretionary review of director's denial; 0D-8G-13, II NRC S04 (1980) 
Iinal action, petition for seismic reanalysis, denied; OD-8G-I, II NRC 170 (1980) . 

10 CFR 2.206(cXI) , 
Commission sua sponte review, environment impact statement, steam generator repair; CLI-8G-4, 

II NRC 40S (1980) 
10 CFR 2.206. 

shutdown, rtition denied; 00-8G-23, II NRC 946 (1980) 
10 CFR 2.4(e 

Commission, delined, delegation of authority to ASLB to rmd public need for hearing in operat­
ing license proceeding; ALAB-577, II NRC 27 (1980) 

10 CFR 2.4(j) . 
licensee, construction permit applicant distinguished; .LBP-8G-15, II NRC 767 (1980) 

10 CFR 2.700 
licensing boards, authority, initiate hearing. required Commission action; ALAB-577, II NRC 30 

(1980) 
10 CFR 2.71lOa 

hearings, fashioning procedure for hearing involving military affairs, materials license; CLI-8G-27, 
II NRC 802 (1980) 

10 CFR 2.704 
Appeal Board, authority; CLI-8G-17, II NRC 679 (1980) 

10 CFR 2.704(c) • -
disqualification, ALAB member, opportunity to rule; CLI-8G-9, II NRC 437 (1980) 

10 CFR 2.7C17 . 
authority of Board to limit participation of intervenor who defaults on discovery order; LBP-80-

13, II NRC 561 (1980) . 
default, inadequate resources to answer interrogatories; LBP-8G-13, II NRC 563 (1980) 

10 CFR 2.7C17(a) I 

discovery, failure to respond, pro Ie intervenor, relief warranted; LBP-8G-II, 11 NRC 478 (1980) 
10 CFR 2.710 

service mail, 5 days added; ALAB-58S; II NRC 470 (1980) 
10 CFR 2.710, 2.714& 

interlocutory appeal, conditional granting of late intervention petition, appeal premature, appeal 
untimely; ALAB-595, II NRC 866 (1980) 

10 CFR 2.711(a) 
intervention, riling contentions, ASLB power to extend or shorten time; ALAB-574, II NRC 13 

(1980) 
10 CFR 2.713(a) 

interested municipality, representative, non-resident, no restrictions on municipa1ity choice of rep­
resentative; LBP-8G-6, II NRC 149 (1980) 

notice of appearance, attorney representatives; LBP-8G-14, 11 NRC 580 (1980) 
10 CFR 2.714 • 

hearing. interested party, authority of ASLB to condition construction permit on management 
capability hearing; LBP-8G-3, 11 NRC lIS (1980) 

intervention, failure to comply with discovery order, contention dismissal as remedy; LBP-8(}.17, 
II NRC 894 (1980) 

intervention, interest group, member as municipality'S representative; LBP-8G-6, II NRC ISO 
(1980) 

intervention, petitions, fuel pool expansion; LBP-8G-4, II NRC 118 (1980) 
intervention, timeliness, good cause, failure to read mail; LBP-8G-4, II NRC 121, 123 (1980) 

10 CFR 2.714(a) 
intervention, tardiness, balancing of live facton; LBP-8G-14, II NRC 572 (1980) 
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intervention, timeliness, good cause: ALAB-S95, II NRC 862 (1980) 
10 CFR 2.714(a) and (b) 

intervention, standing contentions, adequacy: LBP-80-14, II NRC 571 (1980) , I ' 

10 CFR 2.714(aXI) . 
antitrust review, significant changes determination, timeliness of request: CLI-80-28, II NRC 829 

(1980) 
interlocutory appeal, conditional granting of late intervention petition, appeal premature: ALAB-

595, II NRC 866 (1980) 
intervention, ASLB discretion, intervention denied: LBP-8G-4, II NRC 121 (1980) 

10 CFR 2.714(aXIXi) 
intervention, timeliness, good cause: ALAB-595, II NRC 862 (1980) 

10 CFR 2.714(b) . ' . 
intervention, contentions, fuel pool expansion: LBP-8G-4, II NRC 118 (1980) 
intervention, litigable contention, grant of intervention, specificity of basis: ALAB-590, II NRC 

S44, 547 (1980) 
intervention, timeliness, bifurcated procedure, filing contention at later date: LBP-80-14, II NRC 

S7I (1980) 
10 CFR 2.714(d) 

interrogatories, intervention, failure to comply with discovery order, contention dismissal as reme­
dy: LBP-80-I7, 11 NRC 897 (1980) 

10 CFR 2.714a 
appeal, ASLAB, intervention contentions, fuel pool expansion: LBP-8G-4, II NRC 13S (1980) 
interlocutory appeal, intervention, requirement of denial of petition in entirety: ALAB-S8S, II 

NRC 470 (1980) 
interlocutory appeals, intervention, requirement of denial of petition in entirety: ALAB-S86, II 

NRC 473 (1980) 
intervention, denial of petition, interlocutory appeal: ALAB-590, II NRC S44 (1980) 
intervention, standing. property ownen intervention denied: ALAB-582, II NRC 240, 241, 244 

(1980) 
10 CFR 2.714a(c). . 

interlocutory appeal, conditional granting of late intervention petition, appeal premature: ALAB-
595, II NRC 861, 863 (1980) 

10 CFR 2.715(a) 
contentions, consolidation of similar contentions of tardy intervenor: LBP-80-14, II NRC 578 

(1980) . 
10 CFR 2.715(c) 

California governor as representative of interested state: ALAB-S83, II NRC 448, 449 (1980) 
government intervenors, inadequate representatives of interests of private citizens' group, tardy 

intervention: LBP-80-14, II NRC sn (1980) _ 
interested municipality, representative, non-resident, no restrictions on municipality choice of rep­

resentative: LBP-8().6, II NRC 148, 149 (1980) 
intervention, interested state a~ency, funding for expert witnesses: CLI-80-19, II NRC 700 (1980) 
participation of State, pro<:eedIDg to suspend construction of facility: CLI-80-10, II NRC 439 

(1980) 
10 CFR 2.717(a) 

construction permit, termination of Board's power: CLI-80-12, 11 NRC 517 (1980) 
10 CFR 2.718(1) 

ASLB, authority, delegated, hearing management capability, construction permit condition: LBP-
80-3, II NRC 114 (1980) 

10 CFR 2.718(i) 
certification to Commission, post-accident hydrogen gas generation: LBP-80-I, II NRC 37, 40 

(1980) 
certification, operating license proceeding. appropriateness of contention regarding containment 

system: LBP-80-12, II NRC 485 (1980) 
interlocutory appeal, directed certification: ALAB-S7S, II NRC IS (1980) 

10 CFR 2.718(i), 2.7S8(bXI) 
directed certification, Mharassing" discovery tactics, interlocutory review denied; ALAB-S93, II 

NRC 762 (1980) 
10 CFR 2.719 

ex parte contract, tour of facility, selection of one representative of energy group: LBP-80-2, II 
NRC SO (1980) 
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10 CFR 2.721 
ASLB, adjudicatory functions, delegated by Commission; LBP-8G-3, 11 NRC 107-108 (1980) 

10 CFR 2.730 
show-cause order, immediate effectiveness, briefs; CLI-8G-l, 11 NRC 4 (1980) 

10 CFR 2.730(c) 
reply to answer, waiver, intervention, interested State agency, funding for expert witnesses; CLI-

8G-19, 11 NRC 701 (1980) 
10 CFR 2.730(1) 

interlocutory appeal, conditional granting of late intervention petition, appeal premature; 'ALAB-
S9S, 11 NRC 863 (1980) 

interlocutory appeal. discovery orden, appeal declined; CLI-80-17, 11 NRC 679 (1980) , 
interlocutory review, MharassingM discovery tactics; ALAB-S93, 11 NRC .762 (1980) 
referral to ASLAB, jurisdiction of ASLB to consider environmental impacta in fuel pool expan-

sion proceeding; LBP-8G-2, 11 NRC 76, 104 (1980) , , 
10 CFR 2.733 . 

use of non-attomey memben of citizens' group, group's contentions; LBP-8G-14, 11 NRC S80 
(1980) 

10 CFR 2.74O(b) 
interrogatories, intervention, failure to comply with discovery order, contention dismissal as reme-

dy; LBP-8(}.17, 11 NRC 894 (1980) . 
10 CFR 2.74O(e) . 

discovery, identity of prospective witnesses; LBP-8G-ll, 11 NRC 479 (1980) 
10 CFR 2.741a 

prehearing conference, fuel pool expansion; LBP-8G-4, 11 NRC 117 (1980) 
10 CFR 2.743(a) 

authority of Board to limit participation of intervenor who defaults on discovery order; LBP-8(}. 
13, 11 NRC S63 (1980) , 

10 CFR 2.749 
summary disposition as proper procedure for disposal of dubious contention, biomass farm as 

altemative energy lOurce; ALAB-S90, 11 NRC S50 (1980) . 
summary disposition, res judicata grounds; ALAB-S7S, 11 NRC IS (1980) . 

10 CFR 2.749(a) 
requirements of response to motion for summary disposition; ALAB-S84, 11 NRC 4S3, 466 (1980) 

10 CFR 2.749(b) , 
answer to motion for summary disposition must show apec:ific facts; ALAB-S84, 11 NRC 4S3 

(1980) . 
10 CFR 2.749(c) 

oppositon to summary disposition, afTadavit facta; ALAB-S84, 11 NRC 466 (1980) 
10 CFR 2.749(d) . 

motion to show cause, construction permit, MintentM to build; LBP-8G-lS, 11 NRC 767 (1980) 
10 CFR 2.7S1a ' 

prehearing conference, intervention petitions, fuel pool expansion; LBP-8G-4, 11 NRC 117 '(1980) 
10 CFR 2.7S1a(d) 

modified contention construed as objection seeking reconsideration; LBP-8(}.S, 11 NRC 144 (1980) 
objections, intervention contentions, fuel pool expansion; LBP-8(}.4, 11 NRC 13S (1980) 

10 CFR 2.7S2(c) 
prehearing conference order, certification, psychological stress contentions; LBP-8(}.8, 11 NRC 297 

(1980) 
10 CFR 2.7S8 , 

hydrogen gas control, litigable issue under Part 100, TMI; CLI-8(}.16, 11 NRC 674, 67S (1980) 
hydrogen gas prima facie showing, TMI, pending rulemaking; LBP-8G-16, 11 NRC 769 (1980) 
waiver of rule as available relief in lieu of stay; (continued), 11 NRC 754 (1980) 

10 CFR 2.7S8(b) 
petition for exception to 10 CFR SO.44, hydrogen gas, recombiner system; LBP-8G-l, 11 NRC 38, 

39, 40 (1980) . 
10 CFR 2.7S8(d) . 

certification to Commission, waiving 10 CFR 50.44 hydrogen gas control, restart proceeding; 
LBP-8G-I, 11 NRC 37, 38, 39, 40 (1980) 

10 CFR 2.760, 2.762, 2.764, 2.78S, 2.786 
initial decision, effective date, fuel pool expansion; LBP-8G-2, 11 NRC ,104 (1980) 

1-33 



LEGAL CITATIONS INDEX 

REGULATIONS 

10 CFR 2.760. 2762. 2.764 2.785 and 2.786 
Initial Decision, effective immediately. spent fuel storage expansion, license amendment; LBP-8G-7, 

II NRC 296 (1980) . 
10 CFR 2.76Oa 

issues, beyond party contentions, need for power in fuel power expansion amendment; LBP-8G-2, 
II NRC 67, 68, 69 (1980) 

operating license hearing confined to matten in controversy and othen deemed worthy of review; 
ALAB-5n, II NRC 26 (1980) , 

serious environmental matter, fuel pool expansion, need for power; LBP-8G-2, II NRC 67 (1980) 
10 CFR 2.760&, 2.I04(c) 

operating license, serious safety issues, security plan, .authority of ASLB; ALAB-580, II NRC 230 
(1980) 

10 CFR 2.762(a) 
appeal of initial decision, ready for intervenor; ALAB-585, II NRC 471 (1980) 
appeal of initial decision, remedy for intervenor; ALAB-586, II NRC 473 (1980) 

10 CFR 2.764 '. 
spent fuel storage expansion not covered by suspension of immediate effectiveness rule; LBP-8G-7, 

II NRC 296 (1980) 
suspended: LBP-8G-I, II NRC 37. 43 (1980) 
suspended: LBP-8G-3. II NRC 115 (1980) 

10 CFR 2.nO 
partial initial decision, time limit; ALAB-597, 10 NRC 874 (1980) 

10 CFR 2.nI 
reconsideration as available relief in lieu of stay; (continued), 11 NRC 754 (1980) 

10 CFR 2.nI(a) 
partial initial decision, time limit: ALAB-597, II NRC 874 (1980) 

10 CFR 2.785 . 
interlocutory appeal. discovery orders, appeal declined, delegated authority to Appeal BOard; CLI-

8G-17, II NRC 679 (1980) . , 
10 CFR 2.785(a) . 

Appeal Board, loss of power over construction permit proceeding by publication of notice of 
operating license proceeding: CLI-8G-12, 11 NRC 517 (1980) 

delegated authority of ASLAB to fashion relief: ALAB-5n, II NRC 35 (1980) 
10 CFR 2.785(b) 

request for policy guidance, operating license proceeding, appropriateness of contention regarding 
containment system; LBP-8G-12. II NRC 485 (1980) 

10 CFR 2.785(bXI) 
referral to ASLAB, jurisdiction of ASLB to consider environmental impacts in fuel pool expan­

sion proceeding; LBP-8G-2, II NRC 76 (1980) 
10 CFR 2.785(c) 

fmd action, Commission election not to review, construction permit; ALAB-S79, II NRC 224 
(1980) , . . 

10 CFR 2.785(d) 
certification as available relief in lieu of stay; (continued), II NRC 754 (1980) 
c:ertilication to Commission, staff administrative functions; CLI-8G-12, 11 NRC 517 (1980) 
c:ertilication, Oass 9 accident, construction permit; ALAB-S79, II NRC 22S (1980) 
c:ertilication, Oass 9 accident, license amendment proceeding, c:ertilication denied; ALAB-588, II 

NRC 534 (1980) 
10 CFR 2.786 

Commission review of proceedings, decision not to intercede in ALAB proceeding, disqualification 
motion; CLI-8G-9, 11 NRC 437 (1980) 

action of Commission, majority of memben present; CLI-8G-II, II NRC 513 (1980) 
disqualification, Appeal Board member, Commission review; CLI-8G-II, II NRC 512 (1980) 

10 CFR 2.786(bX4)(i) . 
spent fuel, shipping routes, public disclosure, Commission review; CLI-8G-3, 11 NRC 186 (1980) 

10 CFR 2.788 
Appeal Board, authority; CLI-8G-17, II NRC 679 (1980) 

10 CFR 2.788(e) 
stay, grounds, security plan, disclosure to intervenor; (continued), II NRC 754 (1980) 

10 CFR 2.790 
security plan, confidential treatment, "lead' cOunsel"; (continued), 11 NRC 748 (1980) 
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aec:urity plan, disclosure, protective order: CU-80-24. I I NRC 777 (1980) 
10 CFR 2.?9O(d)(1) .. 

IJlCDt ruel routes, public disclosure; CU-80-3. I I NRC 186 (1980) 
10 CFR 2.802 

petition ror rulemaklng u available relier in lieu or ltay; (continued). I I NRC 754 (1980) 
10 CFR 2.900 . 

bearings. rubioning procedure ror hearing involving military alTain, materials license. dissent; 
CLI-80-27. II NRC 811 (I98O) 

10 CFR 2, App. B(1)(3) 
requat ror policy guidance, operating license proceeding. appropriateneu or contention regarding 

containment ayatem; LBP-80-12. II NRC 485 (1980) . 
10 CFR 20 

close limits, TMI decontamination; CU-8G-2S. II NRC 782 (1980) 
occupational exposure. IJlCDt fUel ltorage, license amendmenta ror reracking; LBP-80-7. {II NRC 

253 (1980) 
aeismic even!, consequences, director'l denial; DD-8G-15. II NRC S86 (1980) 
IJlCDt fUel pool, entargemen!, occupational dose; LBP-80-2, II NRC 60 (1980) 

10 CFR 20, 50 . 
exposure ltandards, intervention contention allowed, fUel pool expansion; LBP-80-4. II NRC 128 

(1980) 
10 CFR 20, App. B 

atmospheric releases. containment ventilation, petition to auspend denied; DD-8G-9. II NRC 39S 
(I980) 

10 CFR 20, AI'P.) . 
radioactive cIischargea. ENO. TMI; CU-8G-13. II NRC S26 (1980) 

10 CFR 20.101 
violation, information deficiency defmed, civil penalty. mitigation; ALAB-S94. 11 NRC 856 (1980) 

10 CFR 2O.101(a) . 
civil penalty in absence or mana$ement misconduct; CU-80-7. II NRC 416 (1980) 
civil penalty. management culpability. mitigation; ALAB-S94. II NRC 844 (I98O) 

10 CFR 20.403 I 
IUbpoenas, DOl crimina\ invCltigation doea not bar NRC civil IUbpoenu; CU-8()'22, II NRC 

126 (1980) 
10 CFR 2O.403(b) . 

violation, information deficiency defmed, civil penalty. mitigation; ALAB-S94. 11 NRC 856 (1980) 
10 CFR 34.27 

civil penalty in absence or management misconduct; CU-80-7. II NRC 416 (1980) 
civil penalty. management culpability. mitigation; ALAB-594. II NRC 844 (I98O) 

10 CFR 34.33(a) 
civil penalty in absence or mana$ement misconduct; CU-80-7. II NRC 416 (1980) 
civil penalty. management culpability. mitigation; ALAB-S94. II NRC 844 (1980) 

10 CFR 34.43(b) . 
civil penalty. management culpability. mitigation; ALAB-S94. II NRC 844 (1980) 

10 CFR 34.43(d) . 
civil penalty in absence or mana~ement misconduct; CU-8G-7. II NRC 416 (1980) 
civil penalty. management culpability. mitigation; ALAB-S94. II NRC 844 (I98O) 

10 CFR 50 
amended, emergency C.!ual EPZ'I; DD-8G-6. II NRC 372 (1980) 
certified queation to . ion; CLI-80-8. II NRC 433 (1980) . 

10 CFR 50 (36 FR 228SI. Dec. I. 1979) App. D. Annex A . 
au. 9 accidents, Commission proposed policy regarding discussion; LBP-8()'IO. II NRC 343 

(1980) . 
10 CFR so. S. 19. App. A 

general design critma, accidents, IJlCDt ruel ltorage expansion, lingle railure criterion not incorpo­
rated; LBP-80-7. II NRC 263. 264 (1980) 

10 CFR 50. 50.33. 50.47. and 50.S4. App. E 
proposed amendmenta wi1l require emergency plan reviaion, director'l denial; DD-8()'15. II NRC 
- 586 (1980) . 

10 CFR so. App. A . 
demODItrated -weI)'. "lUf1icient margin," containment ayatem exemption, petition to luspend 

amendment dented; DD-8G-7. II NRC 383 (1980) . 
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hydrogen gu control, litigable issue under Part 100, TMI: CU-80-16, II NRC 676 (1980) 
safety equipment, new standards adopted: CLI-8G-2I, II NRC 71 I, 718 (1980) 

10 CFR SO, App. A. Cri. 4, 16, SO, SI 
Contention, operating license proceeding. venting or inerting containment system: LBP-8O-I2, II 

NRC 486 (1980) 
10 CFR SO, App. D 

Ous 9 accident consideration, environmental review, proposed amendments: DD-8G-6, II NRC 
374, 37S (1980) 

Ous 9 accident, 2.206 petition denied: D0-80-17, II NRC 609 (1980) 
Ous 9 accidents, NEPA review, withdrawn Annex, new interim policy, 2.206 petition denied: 

DD-8O-22, II NRC 921 (1980) 
accidents, Ous 9, fuel pool expansion, license amendment: LBP-8G-4, II NRC 113 (1980) 

10 CFR SO, App. E 
- intervention, contentions, fuel pool expansion, prolecled by the proceedings: LBP-8G-4, 11 NRC 

121 (1980), . 
proposed amendments u Minterim guidelines": LBP-80-II, 11 NRC 482 (1980) 

10 CFR SO, App. I 
design objectives. dose limits, TMI decontamination: CLI-80-13, II NRC 782 (1980) 
design objectives, dose limits, TMI decontamination, motion to reconsider denied: CLI-8G-26, 11 

NRC 790 (1980) 
radiation releases, intervention contention allowed u not challenging regulation standards: LBP-

8G-4, II NRC 131 (1980) 
radioactive discharges, ENO, TMI: CU-80-13, II NRC S26 (1980) 

10 CFR SO, App. J • 
primary reactor containments, water cooled reactors: DD-80-9, 11 NRC 399 (1980) 

10 CFR SO, App. J. . 
containment testing requirements, exemption request denied for provisional license: DD-8G-S, 11 

NRC 334 (1980) 
10 CFR SO, App. K 

emergency core cooling systems, petition to suspend license amendment denied: D0-80-7, 11 
NRC 387 (1980) 

10 CFR SO, Appendix A. B . 
environmental qualification program. reopening record to consider actual quake occurring after 

partial initial decision: ALAB-S98. II NRC 88S (1980) 
10 CFR SO.l03 

war, power of Commission, intervenor's contention that applicant would abandon facility is with­
out buis: LBP-80-7, II NRC 167 (1980) 

10 CFR SO.l09 
seismic design, petition for seismic reanalysis, denied; DO-SO-I, II NRC 166 (1980) 

10 CFR SO.34 (a) (6) 
Preliminary Safety Analysis Report, management ability: ALAB-S77, II NRC 22 (1980) 

10 CFR SO.34(a)(6) _ 
ASLB, authority, hearing. construction permit, management capability; LBP-8G-3, 11 NRC Ill, 

114 (1980) 
10 CFR SO.34(b)(6) 

Final Safety Analysis Report, usc in determining need for hearing in operating license proceed­
ing; ALAB-S77, II NRC 34 (1980) 

10 CFR SO.34(b)(6)(7) 
management capability, construction permit, burden of applicant: ALAB-S77, II NRC 22, 31 

(1980) 
10 CFR S0.35(a) 

construction permits, management ability, insufficient cause to suspend: ALAB-577, II NRC 31 
(1980) 

10 CFR 50.35(a)(3), (4)(i) 
ASLB, authority, hearing. construction permit, management capability: LBP-8G-3, II NRC Ill, 

114 (1980) 
10 CFR SO.35(a)(4)(ii) 

ASLB, authority. hearing. construction permit, management capability: LBP-8G-3, 11 NRC 110. 
lIS (1980) 

1-36 



10 CFR 50.36(c) 

LEGAL CITATIONS INDEX 

REGULATIONS 

technical specifications. 5 categories, pumphouse settlement, operating license; ALAB-S78. II NRC 
210 (1980) 

technical specifications, serveillance requirements, internal reporting procedures; ALAB-578. II 
NRC 216 (1980) 

10 CFR 50.36(c)(l)(i)(A) 
safety limits, uncontrolled release of radioactivity; ALAB-578. II NRC 210 (1980) 

10 CFR 50.36(c)(2) 
technical specifications, Catagory 2, limiting conditions of operation, pwnphouse settlement, oper­

ating license; ALAB-578. 11 NRC 210 (1980) 
10 CFR 50.36(c)(5) 

technical specifications, internal review and management; ALAB-578. 11 NRC 216 (1980) 
10 CFR SO.44 . 

hydrogen gas control. litigable issue under Part 100. TMI; CLI-SO-16. 11 NRC 674. 675. 676 
(1980) 

hydrogen gas prima facie showing. TMI. pending rulemaking; LBP-80-16. II NRC 769. 770 
(1980) 

hydrogen generation in LOCA, regulation not challenged by contention, question certified to 
Commission; LBP-80-12, 11 NRC 486. 487 (1980) 

recombiner system, hydrogen gas. waiving regulation; LBP-80-1. 11 NRC 37. 38 (1980) 
10 CFR 50.S4(0) 

primary reactor containments, water cooled reacton; 00-80-9. II NRC 399 (1980) 
10 CFR SO.55a 

seismic design. petition for seismic reanalysis. denied; 00-80-). II NRC 1S4 (1980) 
10 CFR 50.sSa(g) 

tolerance limits, ASME Code. pwnphouse settlement, pump misalignment; ALAB-578. II NRC 
206 (1980) 

10 CFR 50.sSa(h) 
safety systems. environmental qualification, postulated accident; CLI-80-21. II NRC 710 (1980) 

10 CFR 50.57 
provisional operating licenses, extensions for "good cause"; 00-80-5. II NRC 3S4 (1980) 

10 CFR SO.s7 (25 FR 8712 (1960) repealed. 35 FR 5317 (1970) 
provisional operating license. convenion to fun term license; 00-80-5. II NRC 3S4 (1980) 

10 CFR SO.S9(a)(l) 
changes, tests experiments. unreviewed by NRC, director's denial; 00-80-16. II NRC 589 (1980) 
safety analysis report, modifying procedures which do not change technical specifications; ALAB-

578. II NRC 217 (1980) . 
10 CFR SO.s9(b) 

safety analysis report, modifying procedures. duty to notify Commission; ALAB-578. 11 NRC 217 
(1980) 

10 CFR SO.S9. SO.90 
technical specifications, modifying procedures. Commission approval; ALAB-578. II NRC 217 

(1980) 
10 CFR SO.72 

reactor. scram. shutdown, 2.206 petition denied; 00-80-23. II NRC 946 (1980) 
10 CFR SO.91 

license amendment, considerations of initial licenses; LBP-8O-2, II NRC 59 (1980) 
10 CFR SI 

C1ass 9 accidents, NEPA review. withdrawn Annex, new interim policy, 2.206 petition denied; 
00-80-22. II NRC 922 (1980) 

EIA upon amendment application for ownenhip change; 00-80-13, II NRC S09 (1980) 
EIS prepared at operating license stage. not required for every amendment; 00-80-11. II NRC 

497 (1980) 
construction permit, peak demand forecast; OD-8O-JO, II NRC 490 (1980) 
environmental impact appraisaJ, negati1(e declaration, spent fuel storage, license amendment; LBP-

80-7, II NRC 248 (1980) 
environmental review, impact statement not required, fuel pool expansion; LBP-80-2, II NRC 103 

(1980) 
spent fuel storage expansion, no impact statement required; LBP·80-7. II NRC 294 (1980) 
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10 CFR 51 (1974) . 
does not alTect proposed Annex to Part SO. Qass 9 accidents, 2.206 petition den.ied; D0-8GoI7. 

11 NRC 613 (1980) 
10 CFR 51.20 

export, inimica1ity detennination, global commons: CLI-8GoI4. 11 NRC 660 (1980) 
10 CFR 51.2O(a) 

environmental review and cost·benefit analysis required; LBP-8G-2, 11 NRC 75 (1980) 
10 CPR 51.20. fa. I 

isotope releases, health effects litigated, contention; LBP-8G-13. II NRC S66 (1980) 
10 CPR 51.22 

Dra/\ Environmental Statement, NRC Staff responsibility; LBP-8G-18. II NRC 909 (1980) 
.10 CFR 51.5 

EIA and negative declaration, operating license amendment: DD-8G-ll. II NRC 497 (1980) 
environmental impact appraisal, negative declaration. spent fuel storage, license amendment; LBP· 

8Go7. II NRC 2SO (1980) 
envrionmental impact statement, license amendment, criteria, containment I)'IteID exemption; DD-

8Go7. II NRC 386 (1980) 
10 CFR 51.5(c) 

environmental Impact appraisal, negative declaration, spent fuel storage. license amendmmt: LBP, 
8Go7. II NRC 248 (1980) 

environmental impact, negative declaration, fuel pool expansion; LBP-8G-2, II NRC 100 (1980) 
10 CFR 51.52 and 51.5l 

ASLB authority to rule on adequacy of FES; LBP-8GoI8. 11 NRC 909 (1980) 
10 CFR 51.7 

environmental impact appraisal, negative decJaration, spent fuel storage, license amendment: LBp. 
8Go7. II NRC 250 (1980) 

10 CFR 51.7(b) 
environmental review and cost·benefit analysis appropriate in EIA: LBP·8Go2, II NRC 75 (1980) 

10 CPR 70 and 7l 
hearings. fashioning procedure for hearing involving military atTain, materials license: CLI-8G-27. 

11 NRC 80l (1980) 
10 CFR 7l.55 

security program, industrial sabotage, spent fuel storage expansion; LBP-8G-7. II NRC 283 (1980) 
ICctlrity. theft of spent fuel. terrorist takeover: DD-SG-5. 11 NRC 352 (1980) 

10 CPR 7l.55 (1979 Rev.) 
physieal security plans, sabotage. intervenor's contention: ALAB-58O, 11 NRC 228 (1980) 

10 CFR 73.55(a) 
security program. industrial sabotage. spent fuel storage expansion: LBP-8G-7. 11 NRC 284 (1980) 

10 CFR 7l.55( d)(7) 
vital areas, access. toW- of facility. selection of one representative of energy group: LBP-8G-2, II 

NRC 49 (1980) 
10 CFR 100 

fuel handling accidents, modifying spent fuel .torage; LBP-8Go2, II NRC 58 (1980) 
hydrogen gas control, litigable issue under Part 100; LBP.8GoI6. 11 NRC 770 (1980) 
hydrogen gas control, litigable issue under Part 100. TMI: CLI-8G-16. J1 NRC 674. 675. 676 

(1980) . 
reactor pool rupture. exposure to public, director'. denial: DD-SG-15. 11 NRC 586 (1980) 
safety and c1ean·up systems. poStulated drop accident, spend fuel .torage expansion; LBP-8G-7. II 

NRC 259 (1980) 
stafT preparation of proposed amendments; D0-80-6. 11 NRC 376 (1980) 

10 CFR 100. App. A 
2.206 petition denied: DD-8GoI7. 11 NRC 609 (1980) 
fault, Ramapo fault not a "capable fault": DD-SG-5. II NRC 352 (1980) 

. scumic design. petition for seiJmic reanalysis. denied; DD-8Gol. 11 NRC 154 (1980) 
10 CFR 100. App. A, lII(c) 

safe shutdown earthquaJce. reopening record to consider actual quake occurring after partial initial 
decision: ALAB·598. II NRC 878 (1980) 

10 CFR lOO.2(a) 
exclusion area ownenhip. "legal means" to control access, intervention contentiOtl. restart proceed. 

ing: LBP-8Go5. 11 NRC 141 (1980) 
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10 CFR loo.3(b). loo.l1(a)(2) 
low population zone, intervention contention denied; LBP-8G-5. II NRC 141 (1980) 

10 CFR 110.2(g).(u) 
export lic:cnsing. NRC jurisdiction. health and safety abroad, U.s. interests, military bases; CU-

8G-14. II NRC 645 (1980) 
10 CFR 11D.43 

export, safeguardS by recipient; CLI-8G-14. 11 NRC 653 (1980) 
10 CFR 1I0.84(d) 

export licensing.' Views of ExccutivelBranch, hearing; CLI-8G-14. 11 NRC 634 (1980) 
10 CFR 110.89(b) . 

comments, service on other participants. export license; CLI-8G-2, II NRC 184 (1980) 
10 CFR 140 . ' 

ENO. criteria, TMI; CLI-8G-13. II ·NRC 523. 532 (1980) 
10 CFR 140. B 

insurance coverage. "authorized to opcrate," , actual operation, fuel pool expansion; LBP-8G-2, 11 
NRC 98 (1980) 

10 CFR 140,84. 140.85 
ENO. Commission criteria, TMI held not to be ENO; CLI-8G-13. 11 NRC 524. 532 (1980) 

10 CFR 140.85 
ENO. Criterion I not met by TMI; CLI-8G-13. 11 NRC 521 (1980) 

36 FR 22851 
Oass 9 accident consideration.' environmental review. proposed amendments; DD-8G-6. II NRC 

374 (1980) 
36 Fed. Reg. 22851 (Dec. I. 1971), ' 

accidents, Oass 9. fuel pool expansion, license amendment; LBP-80-4. 11 NRC 115 (1980) 
36 Fed. Reg. 22851-52 (December I, 1971) 

"Annex" implementing NEPA; ALAB-579. 11 NRC 224 (1980) 
37 Fed. Reg. 20344 (September 29. 1972) , '. , 

notice of hearing. construction pennit, authority of licensing board to order hearing for operating 
license; ALAB-577. II NRC 29 (1980) 

37 Federal Register 15127. 15128 (July 28. 1972) , 
operating license application, schedule for review; ALAB-577. II NRC 33 (1980) 

40 CFR l5OO.2(b) (1974 rev.) , 
NEPA requires nuclear facilities to minimize environmental harm; LBP-8G-8. 11 NRC 307 (1980) 

40 CFR 1500.6 
environmental impact appraisal, negative declaration, IpcDt fuel 'storage, license amendement; , 

LBP-8G-7. 11 NRC 248 (1980)', .' . 
40 CFR 1506,1 (1979) .' ' 

Council on Environmental Quality. regulations, TMI decontamination; CLI-8G-lS. II NRC 784 
(1980) 

40 CFR 15OS.27(bXI) , 
significantly affccting environment, steam generator repair; CLI-8G-4. 11 NRC 406 (1980) 

40 CFR 190.10 , 
design objectives. dose limits. TMI decontamination; CLI-8G-15. II NRC 782 (1980) 

40 F. R. 42801. September 16. 1975 
Generic Environmental Impact Statement, spent fuel storage. "notice of intent"; LBP-8G-7, 11 

NRC 250 (1980) 
40 Federal Register 42801 

environmental impact appraisal, negative declaration, spent fuel storage. license amendment; LBP-
. 8G-7. II NRC 248 (1980) , 

43 FR 37473 
proposed rulemaldng. emergency -planning. evacuation beyond low population density; DD-8G-6. 

11 NRC 372 (1980) , 
43 Fed. Reg. 17798 (April 26. 1978) " 

"interested Stale" provision extended to other government entities; LBP-8G-6. 11 NRC 150 (1980) 
43 Fed. Reg. 37473. August 23. 1978 

proposed amendments to Part 50 as "interim guidelines"; LBP-8G-lI. 11 NRC 482 (1980) 
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44 Fed. Reg. 67088 (November 23. 1979) 
environmental mquiry. licensing boards. deleting "extraordinaJy circumstances"; LBP·SG-2, II 
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44 Fed. Reg. 7.5167 (December 19, 1979) . 

emergency planning regulations, proposed amendments; ALAB-585, II NRC 470 (1980) 
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(1980) . 
44 Federal Register 65049 

10 CFR 2.764 suspended; LBP·8G-I, 11 NRC 37 (1980) 
45 FR 1180 . 

ENO. TMI •• taff panel report; eLl·SG-13. II NRC 524 (1980) 
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subpoenas. 001 criminal investigation docs not bar NRC civil subpoenas; CLI-8O-22, II NRC 
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(1980) 

Atomic Energy Act, 191 
ASLB, authority, "public interest" rIDding; LBP-80-3, \I NRC 107 (1980) 

Atomic Energy Act, 42 u.s.c. 2239(a) , 
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Energy Reorganization Act 201, 42 U.s.C S841 
Commission action, majority of members present; CU-80-2O, II NRC 706 (1980) 

Energy Reorganization Act 201, 42 U.s.c. S841 
Commission action, majority of members present; CU-80-IS, \I NRC 673 (1980) 
Commission action, majority of members present; CU-80-16, II NRC 677 (1980) 
Commission action, majority of members present; CU-80-17, \I NRC 679 (1980) 
Commission action, majority of members present; CU-80-18, II NRC 682 (1980) 
Commission action, majority of members present; CU-80-19, \I NRC 703 (1980) 
Commission action, majority of members present; CU-8O-22, II NRC 730 (1980) 
Commission action, majority of members present; CU-8O-23, II NRC 732 (1980) 

Energy Reorganization Act, 201 42 U.s.c. S841 
Commission action, majority of members present; CU-80-8, \I NRC 43S (1980) 
Commission action, majority of members present; CU-8O-IO, \I NRC 444 (1980) 
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environmental review, alternatives where impact statement not required; LBP-80-2, 1 t NRC 72, 73 
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National Environmental Policy Act (NEPA), 42 U.s.c. 4321 
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National Environmental Policy Act 102(2)(F) 
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14, II NRC 661 (1980) 

export, NRC jurisdiction, health and safety abroad; CU-SO-I4, II NRC 642 (19SO) 
National Environmental Policy Act of 1969 (NEPA), 42 U.S.CO 4321 

environmental analysis. Class 9 accidents; CLI-SO:S, II NRC 434 (1980) 
National Environmental Policy Act of 1969 (Public Law 91-190, 83 Stat, 852) 

EIS prepared at operating license stage. not required for every amendment; DO-SO-II, II NRC 
497 (1980) 

National Environmental Policy Act of 1969, 42 U.s.c. 4321 eL seq. 
spent fuel storage expansion, not a major CollllllWion action significantly affecting enVironment; 

LBP-80-7, II NRC 294 (1980) 
National Environmental Policy Act of 1969, Pub. 1.. No. 91-190, 83 StaL 852 u amended by Pub. 

L. 94-83, 89 Stat, 424, 42 U.s.c. 4321 et seq. 
significantly affecting environment, steam generator repair; CLI-80-4, II NRC 406 (1980) 

National Environmental Policy Act of 1969, u amended. 42 U.s.c. 4321 
environmental review, impact statement not required, fuel pool expansion; LBP-80-2, 11 NRC 103 
~O) . 

National Environniental Policy Act, (NEPA) 42 U.s.c. 4321, et seq 
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National Environmental Policy Act, I02(2XC)(rii), 42 U.s.c. 43332 (2XC)(w) 
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National Environmental Policy Act, 102(2XC), 42 U.s.c. 4332(2XC) 
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National Environmen!&l Policy Act, 102(2)(E). 42 U.s.c. 4332(2)(E) 
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Nuclear Nonproliferation Act of 1978 2 
export license, applicability of Atomic Energy Act criteria; CLI-80-18, II NRC 696 (1980) 

Occupational Safety and Health Act of 1979 (OSHA), 29 U.s.c. 6SI, et seq 
employer's culpability limited for acts of employees; CLI-80-7, II NRC 422 (1980) 

Securities Exchange Act of 1934, IS U.s.CA 78(b), 78o(bXS)(E) 
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The Administrative Act (S U.S.c. SS6(e» 
record for decision, security plan, failure of ASLB to read security plan; ALAB-SSO, II NRC 230 
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1-43 





LEGAL CITATIONS INDEX 

OTIIERS 

Boit, N.A., Analytical and Experimental Methods in Engineering Seismology. Trans ASCE 108 Pg. 
36~8. 1942. 

seismic design. petition for seismic reanalysis, denied; DD-8O-I. II NRC 162 (1980) 
Fed. R. Civ. P. 12(b) 

summary judgment as procedure to dismiss dubious contention; ALAB-590. II NRC 553 (19S0) 
Fed. R. Civ. P. 56 . 

summary judgment as procedure to dismiss dubious contention; ALAB-590. II NRC 553 (1980) 
Financial Assistance to Participants in Commission Proceeding. 4 NRC 494 (1976) 

intervenor funding denied in light of Congressional policy; CLI-So.19. II NRC 701 (1980) 
GIeser. G.c.; Green, B.L; and Winget, C.N. 1975. "Quantifying Interview Data on Psychic Impair­

ment of Disaster Survivors." Journal Nervous and Mental Disease. 166. 209-216 
psychological stress. measurement, NEPA. restart proceeding; LBP-8().8. II NRC 30S (1980) 

Hearings before the Joint Committee on Atomic Energy on AEC Omnibus Legislation-I969. "AEC 
Omnibus Legislation," 9ht Cong., ht Scss. 39 (1969) •. 

civil penalties in absence of management misconduct or failure to take prompt corrective action; 
CLI-80-7. II NRC 417 (1980) 

K. Davis, Administrative Law Treatise. 213. pp. 134-13S (195S) 
civil penalties in absence of management misconduct or failure to take prompt corrective action; 

CLI-80-7. II NRC 419 (1980) 
Lifton, RJ. and E. Olson, 1976 "The Human Meaning of Total Disaster: The Buffalo Creek 

Experience." Psychiatry. 39. 1-18. 
psychological stress, NEPA. restart proceeding; LBP-8O-S. II NRC 308 (1980) 

"Manague. Nicaragua Earthquake of December 23. 1972," Earthquake Engineering Research Insti­
tute Reconnaissance Report, May. 1973. 
seismic design, petition for seismic reanalysis. denied; DO-SO-I. II NRC 163 (19S0) 

Manual of Protective Action Guides and Protection Actions for Nuclear Incidents, Sept, 1978 
(EPA-520/1-7S-OOI) . 

evacuation, 1-5 rem whole body. SolS rem thyroid; LBP-8().2, II NRC .58 (1980) 
NRC Draft Generic Environmental Impact Statement on Handling and Storage of Spend light 

Water Power Reactor Fuel, NUREG-GW4. Volume 2, March 1978. p. H23 
spent fuel pools, corrosion effects; LBP-8O-2, II NRC 53 (19S0) 

NUREG'()S78. TMI-2 Lessons Learned Task Force Status Report and Short Term Recommenda-
tions . 

initiating rulemalting. recombiners. hydrogen gas, adjudicatory proceeding; LBP-So.I. II NRC 38 
(1980) 

NUREG.()600. Investigation into the March 28. 1979 Three Mile Island Accident by Office of 
Inspection and Enforcement 

initiating rulemaking. recombiners. hydrogen gas, adjudicatory proceeding; LBP-8O-I. II NRC 38 
(1980) 

"Nuclear Plant Seismic Margin," Robert L Oow!, June 8. 1979. 
seismic design, petition for seismic reanalysis. denied; D0-80-1. II NRC 163 (19S0) 

"On the Seismic Reliability of Nuclear Power Plants," c.A. CorneD and N.M. Newmark, May 1978. 
seismic design, petition for seismic reanalysis. denied; DD-80-1. II NRC 162 (1980) 

QuaranteUi, E.L (ed.). I97S. Disasters: Theory and Research, Sage Studies in International Sociolo­
gy 13. Journals include Mass Emergencies: An International Journal of Theory. Planning. and 
Practice and The International Journal of Disaster Studies and Practice 

psychological stress. measurement, NEPA. restart proceeding; LBP-80-8. II NRC 30S (1980) 

1-45 



LEGAL CITATIONS INDEX 

011lERS 

QuarantcUj, E.L., I!Id Dynes, R..lL 1977. "Response to Social Crisis I!Id Disaster." Annual Review 
of Sociology. 3. 23-49 (a review of thc .tate.<lf·thc-art of disaster psychology/sociology. with a 
bibliography of more thI!I 100 references 

psychological .tress, mcuurement, NEPA, restart proceeding: LBP-8G-8. II NRC lOS (1980) 
Restatement (Second) of Foreign RelatiODJ Law Section 38 (1m) 

export, NRC juriJdiction, health I!Id ..rcty abroad: CU·8G-14. II NRC 637 (1980) 
S. RepL No. 553. 911t Congo. lit Scss~ at 16 (1969) 

civil penalties in absence of management misconduct or failure to takc prompt corrcc:tive action: 
CLI-8G-7. II NRC 417 (1980) 

S. RepL No. 91·553 (loint Committee on Atomic Energy) to aceompl!ly S. 3169. 91st Cong. 1st 
Scss., at 9 (1969) 

civil penalties in absence of management misconduct or failure to take prompt corrcc:tive action: 
CU-8G-7. II NRC 423 (1980) , 

"Seiamic Capability of Nuclear Piping." Robert L Coue!, May 1979. ("Report on the Reanalysis of 
Safety Related Piping Systcm.s-Suny Power Station, Unit I.Varginia Electric I!Id Power Compl!lY." 
Appendix F. lunc 5. 1979). 

seismic design. petition for seismic reanalysis. denied: DD-80-I. II NRC 163 (1980) 
3 Sutherland Statutory Construction, Clapter 60. "Remedial Legislation," Suhscc:tion 60.03. p. 34 

(4th ed. 1974). . 
civil penalties' in absence of management misconduct or failure to takc prompt corrcc:tive action: 

CLI-8G-7. 11 NRC 420 (1980) 
ntchener. J.L. I!Id F.T. Kapp. 1976. "Family I!Id Character CWIgc at Buffalo Creek." AmcriCl!l 

Journal Psychiatry. 133(3). 295-299 
psychological Itrcss, NEPA, restart proceeding: LBP-80-8. II NRC 308 (1980) 

1-46 



SUBJECf INDEX 

ACCIDENT . 
C1ass 9, consideration in land based licensing proceedings precluded, generic rulemalcing; ALAR­

S87, II NRC 474 (1980) 
C1ass 9, consideration prohibited in license amendment proceeding; ALAB-S88, II NRC S33 
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ceeding delayed; LBP-80-2, II NRC 44 (1980) 
BRIEFS 

Amicus Curial. Governor of state. brief accepted, appellate intervention denied; ALAR-S83. II 
NRC 447 (1980) 

CANCER ( 
risks, steam generator repair,' EIS ordered by NRC: CLI-80-4. II NRC 405 (1980) 

CERTIFICATION 
adjudication issue. post-accident hydrogen gas control; LBP-8(}'I. 11 NRC 37 (1980) 
contentions. generic questions raised by TMI-2, hydrogen generation in LOCA: LBP-80-12, 11 

NRC 48S (1980) 
irreparable harm. denial of contentions. restart proceedings; LBP-SO-S. 11 NRC 136 (1980) 
waiving 10 CFR SO.44. hydrogen gas generation; LBP-80-1. II NRC 37 (1980) 

OVIL PENALTIES 
assessment, absence of management misconduct or failure to take prompt COITC(:tive action; CLI-

80-7. 11 NRC 413 (1980) 
civil penalty. license accountability for violations of employees; CLI-80-7. 11 NRC 413 (1980) 
mitigation, lack of management culpability; ALAR-S94. II NRC l!41 (1980) 
schedule. Inspection and Enforcement ManuaI. weight; ALAB-S94. 11 NRC 841 (1980) 

CONSTRUcnON PERMITS 
applications. Mintent to build," motion to show cause denied; LBP-80-IS. 11 NRC 76S (1980) 
conditions. hearing on management capability. authority of ASLB; LBP-S0-3. 11 NRC 106 (1980) 
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CONTAINMENT BUILDING 
fuel pool expansion, intervention contention a1\owed; LBP-80-4, 11 NRC 117 (1980) 

CONTENl10NS 
basis, specificity, biomass farm as alternative, Project Independence cited as basis, intervention 

granted; ALAB-590, II NRC 542 (1980) 
~hallenging regulations, inerling c:ontainment system, hydrogen generation in LOCA, gencri~ ques­

tions raised by TMI-2, certified to Commission; LBP-80-12, 11 NRC 485 (1980) 
disallowance, argument, intervention denied, ASLB discretion; LBP-80-4, II NRC 117 (1980) 
motion for reinstatement, spent fuel, storage expansion, alternatives; LBP-8O-IO, II NRC 337 

(1980) 
specificity, numerous contentions denied as overbroad; LBP-80-5, 11 NRC 136 (1980) 

CONSTRUcnON PERMITS -
pr~gs, termination by abandonment, initial decision vaated as moot; ALAB-S96, II NRC 

867 (1980) 
COST BENEFIT 

lic:ense amendment environmental review, fuel pool expansions, quantum of impa~ts in EtA and 
OES; LBP-80-2, 11 NRC 44 (1980) 

CIU11CAUIY 
Boral density, storage racles, spent fuel storage expansion; LBP-80-7, 11 NRC 24S (1980) 
.torage density, intervention contention a1\owed, fuel pool expansion: LBP-8()..4, II NRC 117 

(1980) . 
DIRECfED CER11F1CAnON 

discovery, harrassment, effect of licensing board rulings narrowing discovery; ALAB-S93, II NRC 
761 (1980) 

DIJlEcrORS DENIAL 
2.206 petition, no hearing of right; 00-80-16, II NRC S88 (1980) 
Class !I, 2.206 petition denied; 00-80-17, 11 NRC S97 (1980) 
Class 9, criteria for consideration, petition to revoke cons~tion permit denied; 00-80-6, 11 

NRC 371 (1980) 
Cass 9, new interim policy, reopening NEPA review, "special circumstances," 2.206 petition 

denied; 00-80-22, II NRC 919 (1980) 
EIS, 2.206 petition denied; 00-80-19, II NRC 627 (1980) , 
SER, 2.206 petition denied; 00-80-17, II NRC S97 (1980) 
TMI decontamination, 2.206 petition denied; 00-80-21, II NRC 916 (1980) 
adequacy, TMI, general a1\egations in 2.206 petition held insufficient; 00-80-14, 11 NRC S81 

(1980) 
amendment, 2.206 petition denied; 00-80-17, II NRC S97 (1980) 
consequences, director's denial; 00-80-15, 11 NRC 585 (1980) 
construction pennit, petition to reopen record, denied; 00-80-13, II NRC S03 (1980) 
construction permit, petition to reopen record, fmal action deferred pending state's hearing; 00-

80-10, 11 NRC 489 (1980) . 
containment, venting hydrogen gas, petition to require installation of "cryogenic traps" denied; 

00-80-12, 11 NRC 501 (1980) . 
decontamination, 2.206 petition granted in part; 00-80-24, 11 NRC 9S1 (1980) 
disposal, revoation of operating license pending NRC proceeding. 2.206 petition denied; 00-80-

20, II NRC 913 (1980) 
evacuation plans, radioactive monitoring. general a1\egations in 2.206 petition held insufficient; 

00-80-14, 11 NRC 581 (1980) 
evacuation, TMI, general a1\egations in 2.206 petition held insufficient; 00-80-14, 11 NRC S81 

(1980) 
evacuation, beyond low population zone, petition to revoke WDStruction pennit, denied, generic 

ruJemaking; 00-80-6, 11 NRC 371 (1980) 
license amendment, criteria, containment system exemption, petition to suspend amendment do-

nied; 00-80-7, 11 NRC 382 (1980) . ' 
lic:ense revoation, motion to show-cause denied; 00-80-S, 11 NRC 351 (1980) 
liquefaction. order to show cause granted; 00-80-9, II NRC 392 (1980) 
loss of coolant, Mark I containment, petition to suspend amendment denied; 00-80-7, 11 NRC 

382 (1980) 
loss of coolant, director's denial; 00-80-15, 11 NRC 585 (1980) 
operating lic:ense amendment, high bumup fuel, petition for EIS denied; 00-80-11, 11 NRC 496 

(1980) • 
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operating. amendment, EIS not required; DD-8O-II. II NRC 496 (1980) , 
petition to re-open, major environmental, impact or change in facts, 2.206 petition denied; DD-80-

17. II NRC 597 (1980) 
petition, specificity. "reasons too obvious to specify" held insufficient; DD-80-12, II NRC SOl 

(1980) 
protection program. 2.206 petition denied; DD-80-17. II NRC 597 (1980) 
provisional operating. shutdown, show_use. revocation, decommission; DD-80-S. II NRC 351 

(1980) 
radioactive monitoring. emergency plans. license revocation, etc .• director'. denial; DD-80-16. 11 

NRC 588 (1980) , 
reopen record, need for power. change in demand forecast must have significant impact; DD-80-

f3. 11 NRC 503 (1980) , , , 
ri~t, 2.206 petition not entitled to bearing; DD-80-2, II NRC 171 (1980) 
ICISmiC design, petition for seismic reanalysis. denied; DD-80-1. II NRC 153 (1980) 
seismic design, petition for seismic reanalysis. denied; DD-80-1. II NRC 153 (1980) 
shortnosc sturgeon, intake screen, 2.206 petition denied; DD-80-18. II NRC 620 (1980) 
shortnosc sturgeon, license revocation, show_use motion denied; DD-80-4. 11 NRC 347 (1980) 
shutdown. 2.206 petition denied; DD-80-23. 11 NRC 933 (1980) 
shutdown. 1.206 petition denied; DD-80-23. II NRC 933 (1980) 
shutdown, 2.206 petition denied; DD-80-23. 11 NRC 933 (1980) 
steam generators. 1.206 petition denied; DD-80-23. II NRC 933 (1980) 
suspension, containment concrete, 2.206 petition denied; DD-80-3. 11' NRC 175 (1980) 
suspension, need for power. lower peak load forecast by state regulatory body. fmal action 

deferred pending state hearing; DD-80-10. II NRC 489 (1980) 
ventilation, petition to suspend denied; DD-80-9. II NRC 391 (1980) 
violations. petition to suspend operating license denied; DD-80-8. II NRC 389 (1980) 
Class 9. new interim policy. reopening NEPA review. "special circumstances," 1.206 petition 

denied; 00-80-22, II NRC 919 (1980) , 
DISCOVERY 

failure to respond, "fear of harassment," protective order as proper remedy; LBP-8O-II. 11 NRC 
477 (1980) 

harrassment, failure to comply. dismissal of contentions as remedy; LBP-80-17. II NRC 893 
(1980)' ' , -, 

interrogatories. adequacy of responses; LBP-80-1I. II NRC 477 (19go) 
interrogatories. inadequate answers, motion to limit intervenor's participation denied; LBP-80-13. 

II NRC 559 (1980) 
sanctions. failure to comply. dismissal of contentions as remedy; LBP-80-17. II NRC 893 (1980) 

DlSQUAUFlCAnON 
ALAB member. opportunity to rule. Commission review; CLI-80-9. II NRC 436 (1980) 
Commissioner. ofT-the-rec:ord meetings with applicant, decision of Commissioner; CU-80-6. 11 

NRC 411 (1980) " 
prior involvement, adjudication of construction permit does not preclude later participation in 

operating license proceeding; CLI-80-1I. II NRC 511 (1980) 
standards. NRC adjudication of preliminary issues, subsequent appeal on merits; CLI-8O-I. II 

NRC I (1980) . ' 
EMEltGENCY PLANS 

Oass 9 accident, intervention contention, specificity. restart proceeding; LBP-80-5. II NRC 136 
(1980) . 

intervention, tardiness. change in regulations as sufficient "good cause"; LBP-80-14. 11 NRC 570 
(1980) 

license amendment, fuel pool expansion, intervenor's contention allowed; LBP-80-4. II NRC 117 
(1980) 

proposed rulemaldng proceedings, motion to terminate referral; ALAB-S76. II NRC 16 (1980) 
ENVIRONMENTAL CONSIDERAnONS 

Oass 9 accident, environmental analysis where consequences are severe;' CLI-80-8. II NRC 433 
(1980) , 

alternative energy sources. blomass farm. contention allowed; ALAB-590. 11 NRC S42 (1980) 
alternative site. NEPA, "obviously superior" standard; CLI-80-23. II NRC 731 (1980) 
alternatives. environmentally superior. comparative cost, spent fuel expansion amendment; ALAB-

584. II NRC 451 (1980) , 
export license. global commons, NRC jurisdiction; CLI-80-14. II NRC 631 (1980) 
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fuel pool expansion, license amendment, impacts and need for power not considered' in previous 
AEC contract of we of facility; LBP-80-2, II NRC 44 (1980) 

psychological stress, direc:t pbysical impact, quantiliability, rational basis of stress; LBP-80-8, 1\ 
NRC 2<r1 (1980) 

qualification, safety systems performing under postulated ac:c:idents, new ltandards adopted; CU· 
80-21, II NRC 7m (1980) 

lpent fuel ltorage, expansion, rerac\cing. EIA beld sufficient; LBP-8().7, II NRC 24S (1980) 
ENVIRONMENTAL IMPACf APPRAISAL' . -

appropriateness, serious doubts, similarity to ElA for another facility; LBP-8().7, II NRC 24S 
(1980) • 

ENVIRONMENTAL IMPACf STA'IEMENT 
fuel pool expansion, environmental review by ASLB in absence of need for impact statement; 

LBP-80-2, II NRC 44 (1980) 
motion for reconsideration denied; CLI-80-26, 1\ NRC 789 (1980) 
programmatic, decontamination, controlled purging before programmatic E1S; CU-8().2S, II NRC 

781 (1980) 
significance, steam generator repair, occupational exposure. cancer; CU-80--4, II NRC 40S (1980) 

EXPORT UCENSES 
criteria, "fuU-scope" safeguards. 2-year grace period, license denied, India; CU-8().18, II NRC 

680 (1980) 
criteria, lnimicality determination, reactor, Philippines; CLI-8().14, 1\ NRC 631 (1980) 
jurisdiction, NRC, bealth, and safety abroad, U.s. interests, military bases; CU-80-14, 1\ NRC 

631 (1980) _ 
jurisdiction, NRC, bealth and safety abroad, global commons; CU-8().IS, 1\ NRC 672 (1980) 
public comment, effect of nuclear reactor exports on global commons or U.s. territory; CU-8().2, 

II NRC 183 (1980) . I 

EXTRAORDINARY NUCLEAR OCCURENCES (ENO) 
Criterion,offsite releases radioactive discharge, TMI beld not to be ENO; CLI-80-13; II NRC 

SI9 (1980) 
FINDINGS OF FACf 

baseless, ASLB failure to read security plan or include plan in records; ALAB-S80, II NRC 227 
(1980) 

FIRES , 
electrical, safety equipment, new safety standards adopted; CLI-8().2I, II NRC 7m (1980) 

FOSSILE-FUELED PLANrS 
alternative, spent fuel storage expansion, license amendment; LBP-80-7, II NRC 24S (1980) 

FUEL POOLS 
"wute confidence" rulema1cing. fuel pool expansion amendment, proceedings continued without 

regard to rulema1cing; LBP-80--4, II NRC 117 (1980) 
corrosion, intervenor's contentions. surveillance plan; LBP-80-7, II NRC 24S (1980) 
license amendment, enlargement, numerous aafety precautions dismissed; LBP-8().2, II NRC 44 

(1980) 
on-site storage, expiration of penalty license; LBP-80--4, II NRC 117 (1980) 
~GS ' 

ASLB, authority, bearing. construction permit, management capability, authority delegated by 
Commission'l notice of bearing; LBP-80-3, II NRC 106 (1980) 

discretionary, suspension of construction U a.{'P"Opriate order; CU·80-IO, II NRC 438 (1980) 
military affaiR, fubioning procedure for beanog mvolving military affaiR, materials license; CU· 

80-27, II NRC 799 (1980) , 
operating license, authority of licensinl! board to order bearing; ALAB-S77, II NRC 18 (1980) 
scope of proceedings. authority to limit, suspension of construction, bearing; CU-8().IO, II NRC 

438 (1980) , . 
HYDROGEN 

control, LOCA, litigable issue under Part 100; LBP-80-16, 1\ NRC 769 (1980) 
INDUSTRIAL SABOTAGE 

security plan, failure of ASLB to read plan. contention allowed, de novo bearing by ALAS; 
ALAB-Sao. II NRC 227 (1980) , 

INTERVENIlON 
contention, security plan, failure of ASLB to read plan. contention allowed de novo bearing by 

ALAB; ALAB-S80, II NRC 227 (1980) 
contention, unrelated to retained ALAS jurisdiction, denied; ALAB-S79, II NRC 223 (1980) 
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counsel, security plan, disclosure to intervenor's coUD5Cl; (continued), II NRC 746 (1980) 
funding. implied authority of NRC, effect of legislative history of appropriations bill; CLI-80-19, 

II NRC 700 (1980) 
funding. psychological stress, funding denied; CLI-80-20, 11 NRC 70s (1980) 
interest group, member, right to represent municipality; LBP-8().6, 11 NRC 148 (1980) , 
interest group, representative's failure to file contentions, intervention denied; LBP-80-4, 11 NRC 

117 (1980) 
mismanagement, intervention contention allowed, specificity required, fuel pool expansion; LBP-8(). 

4, 11 NRC 117 (1980) 
notice, lupplementafy notice, duty to comply; ALAB-S74, II NRC 7 (1980) 
representative, municipality, representation limits of 2.713(a) do not apply; LBP-8().6, 11 NRC 148 

(1980) 
residents, F.'ximity, duty to inquire into notice; ALAB-S74, 11 NRC 7 (1980) 
ltanding. mjwy in fact lacking where intervenon seek more severe enforcement remedy; CLI-8O-

10, 11 NRC 438 (1980) 
timeliness, S facton, specificity, economic banD, new resident, denied; ALAB-S82, 11 NRC 239 

(1980) 
timeliness, conditional grant of late petition. appeal premature; ALAB-S9S, II NRC 860 (1980) 
timeliness, emergency planning. change in regulations as sufficient Mgood cause"; LBP-8().14, II 

NRC S70 (1980) , 
timeliness, emergency planning. developing record, knowledge of local traffic conditions, citizens' 

group; LBP-8().14, 11 NRC S70 (1980) . 
timeliness, failure to read mail, work predicament, intervention denied; LBP-80-4, II NRC 117 

(1980) 
JURISDlcnON 

Atomic Energy Act, public health, psychological stress, accident conditions; LBP-8().8, 11 NRC 
297 (1980) 

UCENSING BOARDS 
delegated authority, operating license hearing. "public interest" fmding made afler application 
. flied.; ALAB-S77, 11 NRC 18 (1980) 

MANAGEMENf CAPABIUIY 
operating license, considered before notice of opportunity for hearing; ALAB-S77, II NRC 18 

(1980) . 
restart proceeding, Commission guidance for licensing board; CLI-8().S, 11 NRC 408 (1980) 
ltafT evaluation, condition precedent to notice of opportunity for hearing. operating license; 

ALAB-S8I, 11 NRC 233 (1980) 
NEED FOR POWER 

fuel pool, expansion proceeding. fmding of need until full-term license issued; LBP-80-2, 11 NRC 
44 (1980) 

license amendment, fuel pool expansion, cost-benefit or need for power analysis where no envi­
ronmental impact statement required; LBP-80-4, 11 NRC 117 (1980) 

license amendment, fuel pool expansion, jurisdiction of ASLB to consider need for power where 
operation license proceeding delayed; LBP-SO-2, 11 NRC 44 (1980) 

NEXUS 
contention, TMI-2; LBP-8O-S, II NRC 136 (1980) 

NOTICE 
intervention, invalid restrictions, supplementary notice; ALAB-S74, 11 NRC 7 (1980) 

OCCUPATIONAL EXPOSURE 
lpent fuel, storage expansion, comparison of hazards with transshipment to another expanded 

pool; LBP-80-10, II NRC 337 (1980) 
OPERATING UCENSES . 

hearing. public interest fmding made after application flied; ALAB-S77, II NRC 18 (1980) 
management capability, Commission directs stafT to review in acceptance review; CLI-SO-I2, 11 

NRC SI4 (1980) 
notice of opportunity for hearing. stafT evaluation of management capability as condition prece­

dent; ALAB-S8I, 11 NRC 233 (1980) 
POUCV STAn:MENrS . 

emergency plans, use in restart proceeding; LBP-SO-S, 11 NRC 136 (1980) 
POWER NEEDS 

shutdown, alternative to spent fuel storage expansion, license amendment; LBP-SO-7, 11 NRC 24S 
(1980) . 
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PROTECl1VE ORDERS 
freedom of speech, protective order, disclosure of "outside" information, prior restraint; CLJ-80-

24, 11 NRC 775 (1980) 
public dissemination. information obtained outside hearing process. constitutional considerations; 

CLI-80-24, 11 NRC 775 (1980) 
remedy, discovery, failure to respond, "fear of harassment"; LBP-SO-II, 11 NRC 477 (1980) 
security plan, disclosure to intervenor's attorney; CU-80-24, 11 NRC 775 (1980) 
security plan, disclosure to intervenor's counsel and witness, "need to know"; APPENDIX, 11 

NRC 746 (1980) . . 
PSYCHOLOGICAL STRF.SS . 

decontamination, TMI, controlled purging; CLI-80-2S, 11 NRC 781 (1980) 
motion for reconsideration denied; CLI-80-26, 11 NRC 789 (1980) 
public health. Atomic Energy Act, NEPA, restart proceeding; LBP-80-8, 11 NRC 297 (1980) 

REACTOR VENTlLA110N SYSTEM 
decontamination, TMI, controlled purging; CLI-80-2S, I I NRC 781 (1980) 
motion for reconsideration denied; CLI-80-26, 11 NRC 789 (1980) 

RECONSIDERA110N 
decontamination, TMI, controlled purging. motion denied; CLI-80-26, 11 NRC 789 (1980) 
immediate effectiveness order, subsequent stafT memorandum; CU-80-I, 11 NRC 1 (1980) 

RECORD . 
motion to supplement spent fuel racks, inspection report on different facility allowed; LBP-80-1O, 

11 NRC 337 (1980) 
reopening. seismic design. earthquake occurring after partial initial decision; ALAB-598, 11 NRC 

876 (1980) 
RES JVDICATA 

interlocutory appeal, directed certification; ALAB-575, 11 NRC 14 (1980) . 
RULEMAXING 

generic, adjucation of issue, immediate safety concern; LBP-80-1, 11 NRC 37 (1980) 
generic, waste management, licensing board not compelled to withhold authorization of fuel pool 

modification pending completion oC rulemaking; ALAB-5B4, 11 NRC 451 (1980) 
RULES It REGULA110NS 

petition. evacuation drills, denial, consideration of driI1s in emergency plan, intervention conten­
tion allowed, restart proceeding; LBP-80-5, 11 NRC 136 (1980) 

proposed rule, emergency plan zones, intervention contention may challenge licensee', plans in 
restart proceeding~ LBP-80-5, 11 NRC 136 (1980) 

waiver, special circumstances, hydrogen gas control; LBP-SO-l, 11 NRC 37 (1980) 
RULES OF PRAcnCE 

due process. ASLB not bound by "apparent conclusions" in NRC order; CU-8O-I, 11 NRC I 
(1980) 

due process, scheduling controversies, ALAS participation. violation of due process required; 
ALAB-SB4, 11 NRC 4S1 (1980) . 

precedential effect, Appeal Board decision, official publication required; ALAB-S92. 11 NRC 744 
(1980) 

SAFElY SfANDARDS 
equipment, electrical fues, postulated accidents, environmental qualification. new standards adopt­

ed; CLJ-80-21, 11 NRC 707 (1980) 
SECURITY PLANS 

confidentiality, protective order, intervenor', counsel; (continued), 11 NRC 746 (1980) 
disclosure, intervenor', attorney, protective order; CU-80-24, 11 NRC 77S (1980) 

SEISMIC CONSIDERA110NS 
reopening record, earthquake occurring after partial initial decision; ALAB-S98, 11 NRC 876 . 

(1980) 
SHOW CAUSE PROCEEDINGS 

immediate effectiveness order, prejudging issues, ASLB decision on merits; CLI-80-1, 11 NRC 1 
(1980) , 

SITE EVALUA110N 
alternative site, NEPA," "obviously superior" standard; CLI-SO-23, 11 NRC 731 (1980) 
partial initial decision. appealability, construction permit proceedings. site suitability; ALAB-S97, 

11 NRC 870 (1980) 
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SPENr FVELS 
expansion, environmental consideration, eITect on service water system, aummary disposition: 

ALAB-~84, II NRC 4~1 (1980) 
ahipping router, public disclosure, Commission protective order terminated: Cl-8()'3, II NRC 18~ 

(1980) 
.torage. beyond operating license period, excluded rrom ASLB consideration, generic rulcmaking: 

LBP-80-IO, II NRC 331 (1980) 
.torage, expansion, rerac:king. environment considerations: LBP-80-1, II NRC 24~ (1980) 

STAY 
grounds, diIcIosurc or unitized aecurity plan to intervenor: (continued); II NRC 146 (1980) 
.tatUi quo, export license, judicial review: CU-80-14, II NRC 631 (1980) 

SUBPOENAS 
quash, DOJ criminal inveatigation does not bar NRC civil aubpoenas. TMI: CU-80-22, II NRC 

124 (1980) 
SUMMARY D1SPOSmON 

anawer, general denials insufficient, alternatives to apent ruel expansion amendment: ALAB-~84, 
II NRC 4~1 (1980) 

contention, proper procedure ror cUspooing of dubioUi contention: ALAB-~9O, 11 NRC S42 (1980) 
material issue or ract, apent ruel pools, degradation or apent ruel, Ion or cladding. handling 

damaged ruel, loss-or-coolant accidenl.l, cask drop accident: LBP-80-2, II NRC 44 (1980) 
n:cHN1CAL SPECIFICATIONS " 

corrosion .urvcillance plan, immediate bearing on public health and ..rety: LBP-80-1, II NRC 
24~ (1980) 

modifications, Commission approva1. service water system, pwnphouse "ttlement: ALAB-~18, II 
NRC 189 (1980) 

11IREE MILE ISLAND 
ENO, Criterion I, oITlite releases TMI held not to be ENO: CU-8()'13, II NRC 519 (1980) 
decontamination, controlled purging berore programmatic ElS: CU-8()'~, II NRC 181 (1980) 
evacuation plans, intervention contention allowed. restart proceeding: LBP-8()'~, II NRC 136 

(1980) " " 
hydrogen gas control, litigable issue under Pan 100; CLI-8()'16, II NRC 614 (1980) 
intervention, contention, fuel pool expansion, containment building ingress: LBP-80-4, II NRC 

111 (1980) 
management competence, restart proceeding. Commission guidance ror licensing board: CU-8()'S, 

II NRC 408 (1980) 
motion ror reconsideration denied: CLI-8()'26, II NRC 189 (1980) 
IUbpoena. DOJ crimina1 investigation does not bar NRC civil aubpoenas; CU-80-22, II NRC 

124 (1980) 
11MELINFSS 

antitrUlt review, operating license .tage, lignificant changes determination, request; CU-80-28, II 
NRC 811 (1980) 

'IltANSPORTAnON OF RADIOACTIVE MATERIALS 
apent fuels, ahipping routes, public disclosure; CU-80-3, II NRC 185 (1980) 

1l1RB1NE BLADES 
breakage. ..rety question, operating license. ALAB consideration deferred: ALAB-S18, II NRC 

189 (1980) 
cracIcing. ..rety question" raised in license proceeding; ALAB-~89, II NRC 539 (1980) 

WAIVING REGULATION 
special circumstances, hydrogen ga control. 10 CFR 50.44; LBP-80-I, II NRC 31 (1980) 

WATER 
availability, alternate lite, construction permit, reopened hearing; LBP-80-9, II NRC 310 (1980) 
service water system, pumphouse "ttlement, public health and ..rety, operating license: ALAB­

. ~18, II NRC 189 (1980) 
ZlRCALOY 

corrosion, fuel pool expansion amendment, aummary disposition: ALAB-~84, II NRC 451 (1980) 
license amendments, ltorage in lpent fuel pool; LBP-80-2, II NRC 44 (1980) 
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ALEXANDRIA, VIRGINIA; Docket BML 4S.{)2S0S-04 " 
CIVIL PENALTIES; March 14, I9S0; DECISION; CLI-80-7, 11 NRC 413 (1980) 
CIVIL PENALlY; June 2, 19S0; DECISION; ALAB-S94, 11 NRC 841 1980 

ALLENS CREEK NUCLEAR GENERATING STATION, Unit I: Docket S0-466 . 
CONSTRUCTION PERMIT: January 10, 19S0: DECISION: ALAB-S74, II NRC 7 (1980) 
CONSTRUCTION PERMIT: February 22, 19S0; DECISION: ALAB-S82, II NRC 239 (19S0) 
CONSTRUCTION PERMIT: March 25, 19S0; MEMORANDUM and ORDER: ALAB-SSS, II 

NRC 469 (19S0) 
CONSTRUCTION PERMIT: March 27, 19S0; MEMORANDUM and ORDER: ALAB-SS6, II 

NRC 472 (1980) 
CONSTRUCTION PERMIT; April 22,' 1980; DECISION; ALAB-S90, 11 NRC 542 1980 

ALVIN W. VOOTLE NUCLEAR PLANT, Units I and 2; Dockets S0-424, S0-42S 
CONSTRUCTION PERMIT: March 26, 1980; SUPPLEMENTAL DIRECTOR'S DECISION 

UNDER 10 CFR 2.206; D0-80-13, II NRC S03 (19S0) . 
AMENDMENT TO MATERIALS LICENSE SNM-I773-TRANSPORTATION OF SPENT FUEL 

FROM OCONEE NUCLEAR STATION FOR STORAGE AT MCGUIRE NUCLEAR STA­
TION: Docket 70-2623 

SPECIAL PROCEEDING; February 29, 19S0; ORDER: CLI-80-3, 11 NRC 18S (1980) 
BIG ROCK POINT NUCLEAR PLANT; Docket SO-ISS '. 

SPECIAL PROCEEDING: January 17, 19S0; ORDER FOLLOWING SPECIAL PREHEARING 
CONFERENCE; LBP-80-4, 11 NRC 117 (19S0) 

BLACK FOX STATION, Units I and 2; Dockets STN SO-SS6, STN SO-SS7 
CONSTRUCTION PERMIT: March 2S, 19S0; MEMORANDUM and ORDER: ALAB-S87, II 

NRC 474 (1980) . . 
BLACK FOX STATION, Units I and 2); Dockets STN-SO-SS6, STN-SO-SS7 

SPECIAL PROCEEDNG; March 21, 1980; MEMORANDUM and ORDER: CLI-80-8, 11 NRC, 
433 (1980) 

CALLAWAY PLANT, Unit 2; Docket STN-S0-486 
CONSTRUCTION PERMIT; March 10, 19S0; INTERIM DECISION UNDER 10 CFR 2.206; 

D0-80-10, II NRC 489 (19S0) 
COMANCHE PEAK STEAM ELECTRIC STATION, Units I and 2; Dockets SO-44SA, S0-446A 

ANTITRUST: January 14, 1980; MEMORANDUM and ORDER; ALAB-S7S, II NRC 14 (1980) 
DAVIS-BESSE NUCLEAR POWER STATION, Unit NO. I: Docket SO-346 -

OPERATING LICENSE; January 17, 1980; DIRECTOR'S DECISION UNDER 10 CFR 2.206: 
DD-80-2, 11 NRC 171 (19S0) 

DIABLO CANYON NUCLEAR POWER PLANT Units I and 2; Dockets S0-27SOI .. 5O-3230L 
OPERATING LICENSE; May 13, 1980; MEMORANDUM: ALAB-S92, II NRC 744 1980 
OPERATING LICENSE; April II, 1980; SECOND PREHEARING CONFERENCE ORDER 

REPORT OF THE PREHEARING CONFERENCE HELD APRIL 2, 1980; continued, II 
NRC 746 1980 . 

DIABLO CANYON NUCLEAR POWER PLANT, UNIS I and 2: Dockets SO-27S CP, SO-323 CP 
CONSTRUCTION PERMIT; June 19, 19S0; DIRECTOR'S DECISION UNDER 10 CFR 2.206: 

D0-8O-22, II NRC 919 1980 FNM DIABLO CANYON NUCLEAR POWER PLANT, Unit 
Nos I and 2; Dockets S0-27S 01., 50-323 OL ' 

OPERATING LICENSE; June II, 19S0; MEMORANDUM and ORDER: CLI-80-24, II NRC 
77S 1980 

DIABLO CANYON NUCLEAR POWER PLANT, Units I and 2: Dockets S0-27S 01., S0-323 OL 
OPERATING LICENSE: February IS, 19S0; DECISION; ALAS-SSO, II NRC 227 (19S0) 
OPERATING LICENSE; March 6, 1980; ORDER; CLI-S0-6, II NRC 411 (1980) 
OPERATING LICENSE; March 21, 19S0; ORDER; CLI-S0-9, II NRC 436 (1980) 
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OPERATING LICENSE; Maich 12, 1980; MEMORANDUM and ORDER; ALAB-S83, 11 NRC 
447 (1980) 

OPERATING LICENSE; April 2, 1980; ORDER; CLI-8G-ll, 11 NRC Sl1 1980 
OPERATING LICENSE; April II, 1980; PROTECTIVE ORDER ON SECURITY PLAN IN· 

FORMATION; APPENDIX, 11 NRC 746 1980 . 
OPERATING LICENSE; April 11, 1980: AFFIDAVIT OF NON·DlSCLOSURE; continued 11 

NRC 746 1980 
OPERATING LICENSE: June 24, 1980; DECISION: ALAB-S98, 11 NRC 876 1980 

DRESDEN NUCLEAR POWER STATION Unit No.1: Docket SG-10 
SPECIAL PROCEEDING: June 26, 1980; DIRECTOR'S DECISION UNDER 10 CFR 2.206: 

DD-80-24, 11 NRC 951 1980 
DUANE ARNOLD ENERGY CENTER: Docket S0-331 

OPERATING LICENSE AMENDMENT: Febl'lllU)' 13, 1980; DIRECTOR'S DECISION UN· 
DER 10 CFR 2.206; D0-80-7, 11 NRC 382 (1980) , 

OPERATING LICENSE; Febl'lllU)' 20, 1980; DIRECTOR'S DECISION UNDER 10 CPR 2.206: 
D0-80-8, 11 NRC 389 (1980) 

ERWIN, TENNESSEE: Docket 70-143, SNM license No. 124 
MEMORANDUM and ORDER; June 26, 1980; MEMORANDUM and ORDER: CLI-8o-27, 11 

NRC 799 1980 , 
ANTITRUST; June 30, 1980; MEMORANDUM and ORDER: CLI·8G-28, 11 NRC 817 1980 

EXPORTS TO THE PHILIPPINES: Docket 110-00495, Application No. XR·12O, Application No. 
XCOM-0013 . 

SPECIAL PROCEEDING; May 6, 1980; MEMORANDUM and ORDER:',CLI·80-14, 11 NRC 
631 1980 ' 

SPECIAL PROCEEDING: May 6, 1980; MEMORANDUM and ORDER; CLI·80-1S, 11 NRC 
672 1980 

EXPORTS TO THE PHILLIPPINES: Docket 110-0049S, Application No. XR·120, Application No. 
XCOM-0013 . 

SPECIAL PROCEEDING; Febl'lllU)' 8, 1980; ORDER: CLI-8o-2, 11 NRC 183 (1980) , 
INDIAN POINT Unit NO.3; Docket SG-286 

OPERATING LICENSE; Febl'lllU)' 11, 1980; DIRECTOR'S DECISION UNDER 10 CFR 2.206; 
D0-8o-S, 11 NRC 3S1 (1980) 

INDIAN POINT Units NOS. 1 and 2: Dockets SG-3, S0-247 
OPERATING LICENSE: Febl'lllU)' 11, 1980: DIRECTOR'S DECISION UNDER 10 CFR 2.206: 

D0-8o-S, 11 NRC 3S1 (1980) . 
LA CROSSE. BOILING WATER REACTOR; Docket SG-409 • 

OPERATING LICENSE; JanlW)' 10, 1980: lNITlAL DECISION; LBP.80-2, 11 NRC 44 (1980) 
LACROSSE BOILING WATER REACTOR: Docket SG-409 .' 

OPERATING LICENSE: Febl'lllU)' 29, 1980; DIRECTOR'S DECISION UNDER 10 CFR 2.206; 
D0-80-9, 11 NRC 392 (1980) 

MARBLE HILL NUCLEAR GENERATING STATION, Units 1 and 2: Dockets SG-S46, SG-S47 
CONSTRUCTION PERMIT: March 13, 1980; MEMORANDUM and ORDER: CLI-80-10, 11 

NRC 438 (1980) 
NORTH ANNA NUCLEAR POWER STATION Units 1 and 2; Dockets SG-338 01., SG-339 OL· 

OPERATING LICENSE: April 7, 1980; MEMORANDUM and ORDER; ALAB-S89, 11 NRC 
S39 1980 . ' 

NORTH ANNA NUCLEAR POWER STATION, Units 1 and 2; Dockets SG-338 01., SG-339 OL 
OPERATING LICENSE; February 11, 1980; DECISION: ALAB-S78, 11 NRC 189 (1980) 
OPERATING LICENSE: March 24, 1980; DECISION: ALAB-584, 11 NRC 4S1 (1980) . 

NORTH COAST NUCLEAR PLANT, Unit 1; Docket SG-376-CP 
CONSTRUCTION PERMIT: May 29, 1980: ORDER; LBP-80-1S, 11 NRC 765 1980 

PALO VERDE NUCLEAR GENERATING STATION, Units 1,2, and 3; Dockets 50-528 CP, SG­
S29 CP, SG-S30 CP 

CONSTRUCTION PERMIT; June 19, 1980; DIRECTOR'S DECISION UNDER 10 CFR 2.206; 
D0-8o-22, 11 NRC 919 1980 . 

PERKINS NUCLEAR STATION, Units I, 2 and 3; Dockets STN !50-488, STN so-489, STN SG-
490 ' 

CONSTRUCTION PERMIT: February 22, 1980; PARTIAL INmAL DECISION (Construction 
Permit Proceeding); LBP·80-9, 11 NRC 310 (1980) , 

CONSTRUCTION PERMIT: May 7, 1980; MEMORANDUM and ORDER; ALAB-S91, 11 
NRC 741 1980 
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CONSTRUCTION PERMIT; June 20, 1980; MEMORANDUM and ORDER; ALAB-S97, II 
NRC 8701980 

RANCHO SECO NUCLEAR GENERATING STATION; Docket SG-312 (SP) 
SPECIAL PROCEEDING; January 21, 1980; MEMORANDUM and ORDER; ALAB-S76, 11 

NRC 16 (1980) . 
RANCHO SECO NUCLEAR GENERATING STATION, Unit I; Docket 50-312 OL 

CONSTRUCTION PERMIT; June 19, 1980; DIRECTOR'S DECISION UNDER 10 CFR 2.206; 
DD-80-22, 11 NRC 919 1980 FNM SALEM NUCLEAR GENERATING STATION Units I 
and 2, HOPE CREEK GENERATING STATION, Units I and 2; Dockets S0-272, S0-311, SG-
3S4,' SG-3SS 

SHOW CAUSE; April 18, 1980; DIRECTOR'S DECISION UNDER 10 CFR 2.206; DD-80-18, 
11 NRC 620 1980 

SALEM NUCLEAR GENERATING STATION, Unit I; Docket S0-272 
OPERATING LICENSE; February 22, 1980; MEMORANDUM and ORDER; LBP-80-IO, 11 

NRC 337 (1980) 
OPERATING LICENSE; February 7, 1980; DECISION; D0-80-4, 11 NRC 347 (1980) 
OPERATING LICENSE AMENDMENT; April I, 1980; MEMORANDUM and ORDER; 

ALAB-S88, II NRC 533 1980 
SALEM NUCLEAR GENERATING STATION, Unit 2; Docket SG-311 

OPERATING LICENSE; April 16, 1980; DIRECTOR'S DENIAL OF REQUEST UNDER 10 
CFR 2.206; D0-80-17, II NRC S97 1980 

SALEM NUCLEAR GENERATING STATION, Units I and 2; Dockets 50-311, S0-272 
OPERATING LICENSE; April 29, 1980; DIRECTOR'S DECISION UNDER 10 CFR 2.206; 

DD-80-19, II NRC 627 1980 
SEABROOK STATION, Units I and 2; Dockets'S0-443, 50-444 

CONSTRUCTION PERMIT; February II, 1980; DIRECTOR'S DECISION UNDER 10 CFR 
2.206; D0-80-6, II NRC 371 (1980) 

SHEARON HARRIS NUCLEAR POWER PLANT, Units I, 2, 3, and 4; Dockets 50-400, 50.401, 
50-402, S0-403 

CONSTRUCTION PERMIT; January 29, 1980; DECISION; ALAB-577, II NRC 18 (1980) 
CONSTRUCTION PERMIT; January 14, 1980; MEMORANDUM; LBP-80-3, II NRC 106 

(1980) 
CONSTRUCTION PERMIT; February 20, 1980; MEMORANDUM and ORDER; ALAB-S8I, 

II NRC 233 (1980) 
CONSTRUCTION PERMIT; April 17, 1980; MEMORANDUM and ORDER; CLI-80-12, II 

NRC 514 1980 
SHEFFIELD, ILLINOIS LOW-LEVEL RADIOACTIVE WASTE DISPOSAL SITE; Docket 27-39 

SHOW CAUSE; January 22, 1980; MEMORANDUM and ORDER; CLI-80-1, II NRC I (1980) 
SHOREHAM NUCLEAR POWER STATION, Unit I; Docket S0-322 

OPERATING LICENSE; March 14, 1980; CERTIFICATION TO THE COMMISSION; LBP-80-
12, II NRC 48S (1980) 

SOUTH TEXAS PROJECT, Units I and 2; Dockets S0-498A, S0-499A 
ANTITRUST; January 14, 1980; MEMORANDUM and ORDER: ALAB-S7S, II NRC 14 (1980) 
OPERATING LICENSE; March 7, 1980; MEMORANDUM and ORDER RULING UPON 

MOTIONS TO COMPEL CEU TO RESPOND TO INTERROGATORIES; LBP-80-II, II 
NRC 477 (1980) 

ST. LUCIE NUCLEAR POWER PLANT, Unit NO.2: Docket S0-389 
SHOW CAUSE: February 14, 1980: MEMORANDUM and ORDER; ALAB-S79, II NRC 223 

(1980) 
STERLING POWER PROJECT, NUCLEAR Unit No. I; Docket STN SO-48S-CP 

CONSTRUCTION PERMIT; May 29, 1980: ORDER; CLI-80-23, II NRC 731 1980 
CONSTRUCTION PERMIT; June 17, 1980; MEMORANDUM and ORDER; ALAB-S96, II 

NRC 867 1980 
SURRY NUCLEAR POWER STATION, Units I and 2: Dockets S0-280, SO-lSI 

SPECIAL PROCEEDING; March 4, 1980: MEMORANDUM and ORDER; CLI-80-4, II NRC 
40S (1980) 

SURRY POWER STATION, Units I and 2; NORTH ANNA STATION, Units I and 2; Dockets 
S0-280 01., S0-281 01., S0-338 01., S0-339 OL 

OPERATING LICENSE; June 20, 1980: DIRECTOR'S DECISION UNDER 10 CFR 2.206; 
D0-80-23, II NRC 933 1980 
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SUSQUEHANNA STEAM ELECTRIC STATION, Units I and 2; Dockets 50-387, 50-388 
OPERATING LICENSE; April 11, 1980; SECOND PREHEARING CONFERENCE ORDER; 

LBP-80-13, 11 NRC SS9 1980 
CONSTRUCTION PERMIT; May 16, 1980; ORDER; CLI-8O-I7, 11 NRC 678 1980 
OPERATING LICENSE; May 21, 1980; MEMORANDUM and ORDER; ALAS-S93, 11 NRC 

761 1980 
OPERATING LICENSE; June 24, 1980; MEMORANDUM and ORDER RULING ON VARI­

OUS CAND MOTIONS; LBP-80-18, II NRC 906 1980 
THREE MILE ISLAND NUCLEAR STATION, Unit I; Docket 50-289 

SPECIAL PROCEEDING; January lS, 1980; THIRD SPECIAL PREHEARING CONFERENCE 
ORDER; LBP-80-S, 11 NRC 136 (1980) 

SPECIAL PROCEEDING; February 22. 1980; CERTIFICATION TO THE COMMISSION ON 
PSYCHOLOGICAL DISTRESS ISSUES; LBP-80-8, II NRC 297 (1980) 

SPECIAL PROCEEDING; May 30, 1980; MEMORANDUM and ORDER ON HYDROGEN 
CONTROL CONTENTIONS; LBP-80-16, II NRC 769 1980 

THREE MILE ISLAND NUCLEAR STATION, Unit 2; Docket 50-320 
SHOW CAUSE; March 18, 1980; DIRECTOR'S DECISION UNDER 10 CFR 2.206;'00-80-12, 

11 NRC SOl (1980) 
OPERATING LICENSE; April 16, 1980; DIRECTOR'S DECISION UNDER 10 CFR 2.206; 

00-80-16, 11 NRC S88 1980 
OPERATING LICENSE; June 12, 1980; MEMORANDUM and ORDER; CLI-80-2S, 11 NRC 

781 1980 
Special Proceeding; June 26, 1980; ORDER DENYING MOTION FOR RECONSIDERATION 

OF CLI-80-lS and ORDER FOR TEMPORARY MODIFICATION OF LICENSE; CLI-80-26, 
11 NRC 789 1980 . 

OPERATING LICENSE; June 13, 1980; DIRECTOR'S DECISION UNDER 10 CFR 2.206; 
00-80-21, 11 NRC 916 1980 

THREE MILE ISLAND NUCLEAR STATION, Unit NO. I; Docket 50-289 
SPECIAL PROCEEDING; January 4, 1980; CERTIFICATIONS TO THE O>MMISSION; LBP-

80-1, 11 NRC 37 (1980) 
SPECIAL PROCEEDING; March 6, 1980; ORDER; CLI-80-S, II NRC 408 (1980) 

THREE MILE ISLAND NUCLEAR STATION, Unit No. I; Docket 5O-2890L 
OPERATING LICENSE; May 16, 1980; MEMORANDUM and ORDER; CLI-80-16, 11 NRC 

674 1980 
OPERATING LICENSE; May 16, 1980; MEMORANDUM and ORDER; CLI-80-19, II NRC 

700 1980 
OPERATING LICENSE; May 16, 1980; MEMORANDUM and ORDER; CLI-S0-20, 11 NRC 

70S 1980 
SPECIAL PROCEEDING; May 27, 1980; MEMORANDUM and ORDER; CLI-80-21, II NRC 

707 1980 
SPECIAL PROCEEDING; June 12, 1980; MEMORANDUM and ORDER ON LICENSEE'S 

MOTION FOR SANCTIONS AGAINST ENVIRONMENTAL COALmON ON NUCLEAR 
POWER; LBP-80-17, II NRC 893 1980 

THREE MILE ISLAND NUCLEAR STATION, Unit No.2; Docket 5O-320-0L 
OPERATING LICENSE; May 28, 1980; MEMORANDUM and ORDER; CLI-SO-22, 11 NRC 

724 1980 . 
THREE MILE ISLAND NUCLEAR STATION, Units I and 2; Dockets S0-289, SO-320 

OPERATING LICENSE; April 7, 1980; DIRECTOR'S DECISION UNDER 10 CFR 2.206; DO-
80-14, I1.NRC S81 1980 

THREE MILE ISLAND, Unit 2; Docket SO-320 
SPECIAL PROCEEDING; April 16, 1980; DETERMINATION; CLI-80-13, 11 NRC SI9 1980 

TRIGA REACTOR; Docket 50-224 
OPERATING LICENSE; April 14, 1980; DIRECTOR'S DECISION UNDER 10 CFR 2.206; 

DD-80-IS, 11 NRC S8S 1980 
VERMONT YANKEE NUCLEAR POWER STATION; Docket 50-271 

OPERATING LICENSE; June II, 1980; DIRECTOR'S DECISION UNDER 10 CFR 2.206; 
00-80-20, 11 NRC 913 1980 

WILLIAM H. ZIMMER NUCLEAR STATION; Docket 5O-3S8-OL 
OPERATING LICENSE; January 29, 1980; MEMORANDUM and ORDER ADMITTING 

MENTOR, KENTUCKY, PURSUANT TO 10 CFR 2.71S(c); LBP-80-6, 11 NRC 148 (1980) 
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OPERATING UCENSE; January 10, 1980; DIRECTOR'S DENIAL UNDER 10 CPR 2.206; 
DD-8().I, II NRC IS3 (1980) 

OPERATING UCENSE; April 22, 1980; MEMGRANDUM and ORDER; LBP-8().I4, II NRC 
S70 1980 

WM. H. ZIMMER NUCLEAR POWER STATlGN; Doclcet 5().3S8 OL 
OPERATING UCENSE; June 9, 1980; MEMORANDUM and ORDER; ALAB-S9S, II NRC 

860 1980 
WOLF CREEK GENERATING STATION, Unit I; Docket STN SO-482 

CONSTRUCTION PERMIT; January 31, 1980; REVISED DIRECTOR'S DENIAL OF RE­
QUESTS UNDER 10 CPR 2.206; DD-8().3, II NRC 17S (1980) 

ZION STATION, Units I and 2; Dockets S<l-29S, S<l-304 
OPERATING UCENSE AMENDMENT; February 14, 1980; INITIAL DECISION; LBP-8().7, 

II NRC 24S (1980) 
OPERATING UCENSE; March 13, 1980; DIRECTOR'S DECISION UNDER 10 CPR 2.206; 

DD-8D-II, II NRC 496 (1980) 
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