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PREFACE

This is Book I of the fifteenth volume of issuances (1-1093) of the Nuclear
Regulatory Commission and its Atomic Safety and Licensing Appeal Boards,
Atomic Safety and Licensing Boards, and Administrative Law Judge. It covers
the period from January 1, 1982 to April 30, 1982.

Atomic Safety and Licensing Boards are authorized by Section 191 of the
Atomic Energy Act of 1954, These Boards, comprised of three members
conduct adjudicatory hearings on applications to construct and operate nuclear
power plants and related facilities and issue initial decisions which, subject to
internal review and appellate procedures, become the final Commission action
with respect to those applications. Boards are drawn from the Atomic Safety
and Licensing Board Panel, comprised of lawyers, nuclear physicists and
engineers, environmentalists, chemists, and economists. The Atomic Energy
Commission first established Licensing Boards in 1962 and the Panel in 1967.

Beginning in 1969, the Atomic Energy Commission authorized Atomic Safety
and Licensing Appeal Boards to exercise the authority and perform the review
functions which would otherwise have been exercised and performed by the
Commission in facility licensing proceedings. In 1972, that Commission created
an Appeal Panel, from which are drawn the Appeal Boards assigned to each
licensing proceeding. The functions performed by both Appeal Boards and
Licensing Boards were transferred to the Nuclear Regulatory Commission by the
Energy Reorganization Act of 1974. Appeal Boards represent the final level in
the administrative adjudicatory process to which parties may appeal. Parties,
however, are permitted to seek discretionary Commission review of certain
board rulings. The Commission also may decide to review, on its own motion,
various decisions or actions of Appeal Boards.

The Commission also has an Administrative Law Judge appointed pursuant to
the Administrative Procedure Act, who presides over proceedings as directed by
the Commission.

This volume is made up of pages from the six monthly issues of the Nuclear
Regulatory Commission publication Nuclear Regulatory Commission Issuances
(NRCI) for this period, arranged in chronological order. Cross references in the
text and indexes are to the NRCI page numbers which are the same as the page
numbers in this publication.

Issuances are referred to as follows: Commission--CLI, Atomic Safety and
Licensing Appeal Boards--ALAB, Atomic Safety and Licensing Boards-LBP,
Administrative Law Judge--ALJ, Directors Denial--DD, and Denial of Petition for
Rulemaking--DPRM.

The summaries and headnotes preceding the opinions reported herein are not
to be deemed a part of those opinions or to have any independent legal
significance.







CONTENTS
Issuances of the Nuclear Regulatory Commission

KERR-McGEE CORPORATION
{West Chicago Rare Earths Facility),
Docket 40-2061
Order, CLI-82-2, February 11, 1982 .......ociiiiiiiiiiiininennes
METROPOLITAN EDISON COMPANY
(Three Mile Island Nuclear Station, Unit 1),
Docket 50-289
Memorandum and Order, CLI-82-6, March 30, 1982 ................
PACIFIC GAS AND ELECTRIC COMPANY
(Diablo Canyon Nuclear Power Plant, Units 1 and 2),
Dockets 50-275 OL, 50-323 OL
Statement of the Commission, CLI-82-1, February 10, 1982 ..........
Declination of Review, CLI-82-12A, March 18,1982 .................
Order, CLI-82-7, April 22, 1982. . ... .ttt iiiiiiinnnnnnanann.
PACIFIC GAS AND ELECTRIC COMPANY
(Stanislaus Nuclear Project, Unit 1),
Docket P-564A (Antitrust)
Order, CLI-82-5, March 17, 1982 .. ... ... ittt iintnnnananaennne
PROTECTION OF UNCLASSIFIED SAFEGUARDS
INFORMATION
(10 CFR Parts 2, 50, 70 and 73) (45 FR 85459),
Order, CLI-82-3, March 2, 1982 ... ... ... . i iiiiiiiiiiienanenn,
UNITED STATES DEPARTMENT OF ENERGY
PROJECT MANAGEMENT CORPORATION
TENNESSEE VALLEY AUTHORITY
(Clinch River Breeder Reactor Plant),
Docket 50-537 (Exemption Request under 10 CFR 50.12)
Order, CLI-82-4, March 16, 1982 ..........iiiiiiiiiiiieainnnnnn

Issuances of the Atomic Safety and Licensing Appeal Boards

CONSUMERS POWER COMPANY
(Palisades Nuclear Power Facility),
Docket 50-255 SP
Decision, ALAB-670, March 31, 1982 . ........cviiivnnvrnnnnnenns
DUKE POWER COMPANY
(William B. McGuire Nuclear Station, Units 1 and 2),
Dockets 50-369 OL, 50-370 OL
Decision, ALAB-669, March 30, 1982......c.ciiiiiiiiiiinnnmnenen
DUKE POWER COMPANY
(Perkins Nuclear Station, Units 1, 2 and 3),

vii




Dockets STN 50-488, STN 50-489, STN 50-490
Memorandum and Order, ALLAB-668, March 24, 1982 .............. 450
FLORIDA POWER AND LIGHT COMPANY ‘
(St. Lucie Plant, Unit 2),
Docket 50-389A .
Decision, ALAB-665, January 29, 1982..... @ tenereeenueaneeaeee 22
HOUSTON LIGHTING AND POWER COMPANY
(Allens Creek Nuclear Generating Station, Unit 1),
Docket 50-466 CP
Decision, ALAB-671, March 31, 1982 ........cciiiiiinnnnnenenenn 508
HOUSTON LIGHTING AND POWER COMPANY, et al.
(South Texas Project, Units 1 and 2),
Dockets 50-498 OL, 50-499 OL
Memorandum, ALAB-672, April 21, 1982 ...............vviians, 677
PUBLIC SERVICE COMPANY OF NEW HAMPSHIRE, et al. -
(Seabrook Station, Units 1 and 2),
Dockets 50-443, 50-444
Decision on Remand, ALAB-667, March 3, 1982................... 421
SOUTHERN CALIFORNIA EDISON COMPANY, et al.
(San Onofre Nuclear Generating Station, Units 2 and 3),
Dockets 50-361 OL, 50-362 OL
Decision, ALAB-673, April 26, 1982 ........c.iviviiiiiniennnnne, 688
TENNESSEE VALLEY AUTHORITY
(Browns Ferry Nuclear Plant, Units 1, 2 and 3),
Dockets 50-259 OL, 50-260 OL, 50-296 OL
Decision, ALAB-664, January 6, 1982 . ........oiiiiiiiininiennnnn 1
WISCONSIN ELECTRIC POWER COMPANY
(Point Beach Nuclear Plant, Units 1 and 2),
Dockets 50-266 OLA, 50-301 OLA
Memorandum and Order, ALAB-666, February 12, 1982 ............ 277

Issuances of Atomic Safety and Licensing Boards

ARMED FORCES RADIOBIOLOGY RESEARCH INSTITUTE
(Cobalt-60 Storage Facility),
Docket 30-6931
Memorandum and Order, LBP-82-24, March 31, 1982 .............. 652
CLEVELAND ELECTRIC ILLUMINATING COMPANY, et al.
(Perry Nuclear Power Plant, Units 1 and 2),
Dockets 50-440 OL, 50-441 OL '
Memorandum and Order, LBP-82-1A, January 6, 1982 .............. 43

Memorandum, LBP-82-9, February 19, 1982 ..... N 339
Memorandum and Order, LBP-82-11, February 26, 1982 ............ 348
Memorandum and Order, LBP-82-13, March 2, 1982 ............... 527

Memorandum and Order, LBP-82-15, March 3, 1982 ............... 555

viii




COMMONWEALTH EDISON COMPANY
(Byron Station, Units 1 and 2),

Dockets STN-50-454 OLA, STN-50-455 OLA

Memorandum and Order, LBP-82-5, January 27, 1982..
CONSOLIDATED EDISON COMPANY OF NEW YORK
(Indian Point, Unit 2),

Docket 50-247
Memorandum and Order, LBP-82-1, January 4, 1982...
Memorandum and Order, LBP-82-12A, March 1, 1982 .
Memorandum and Order, LBP-82-12B, March 2, 1982 .
Memorandum and Order, LBP-82-23, March 29, 1982 .
Memorandum and Order, LBP-82-25, April 2, 1982....
Memorandum and Order, LBP-82-34, April 23, 1982...

CONSUMERS POWER COMPANY
(Big Rock Point Plant),

Docket 50-155 (Spent Fuel Pool Amendment)
Memorandum and Order, LBP-82-7, February 5, 1982 .
Memorandum and Order, LBP-82-8, February 19, 1982
Memorandum and Order, LBP-82-19B, March 19, 1982
Memorandum and Order, LBP-82-32, April 20, 1982...

CONSUMERS POWER COMPANY
(Midland Plant, Units 1 and 2),

Dockets 50-329 OM and OL, 50-330 OM and OL
Memorandum and Order, LBP-82-28, April 12, 1982...
Memorandum and Order, LBP-82-35, April 30, 1982...

DUKE POWER COMPANY, et al.
(Catawba Nuclear Station, Units 1 and 2),

Dockets 50-413 OL and 50-414 OL

Memorandum and Order, LBP-82-16, March 5, 1982 ..
FLORIDA POWER AND LIGHT COMPANY
(St. Lucie Plant, Unit 2), :

Docket 50-389A

Memorandum and Order, LBP-82-21, March 24, 1982 .
GENERAL ELECTRIC COMPANY
(GE Morris Operation Spent Fuel Storage Facility),

Dockets 70-1308 and 72-1 SP

Decision and Order, LBP-82-14, March 2, 1982.......
HOUSTON LIGHTING AND POWER COMPANY, et al.
(South Texas Project, Units 1 and 2),

Dockets STN 50-498 OL, STN 50-499 OL

Memorandum and Order, LBP-82-22, March 26, 1982 .
LONG ISLAND LIGHTING COMPANY
(Shoreham Nuclear Power Station, Unit 1),

Dockets 50-322 OL and CPA

Memorandum and Order, LBP-82-19, March 15, 1982 .

ix




MAINE YANKEE ATOMIC POWER COMPANY
(Maine Yankee Atomic Power Station),
Docket 50-309 OLA
Memorandum and Order, LBP-824, January 22,1982, .ciiiiiniinnn 199
METROPOLITAN EDISON COMPANY
(Three Mile Island Nuclear Stauon, Unit 1),

Docket 50-289
Memorandum and Order, LBP-82- 7A February 5, 1982 ............. 295
Memorandum and Order, LBP-82-20, March 23, 1982 .............. 636
Memorandum and Order, LBP-82-27, April 5, 1982 ................. 747
Memorandum and Order, LBP-82-34A, April 26, 1982 .............. 914
Report of the Special Master, LBP-82-34B, April 28, 1982 ........... 918

NORTHERN INDIANA PUBLIC SERV}CE COMPANY
(Bailly Generating Station, Nuclear-1);
Docket 50-367 (Construction Permit Extension)
Memorandum and Order, LBP-82-29, April 12, 1982................ 762
NUCLEAR FUEL SERVICES, INC. and
NEW YORK STATE ENERGY RESEARCH AND
DEVELOPMENT AUTHORITY
(Western New York Nuclear Service Center),
Docket 50-201 OLA
Memorandum and Order, LBP-82-36, April 30, 1982................ 1075
PENNSYLVANIA POWER AND LIGHT COMPANY and
ALLEGHENY ELECTRIC COOPERATIVE, INC.
(Susquehanna Steam Electric Station, Units 1 and 2),
Dockets 50-387 OL, 50-388 OL ‘
Initial Decision, LBP-82-30, April 12, 1982 ........ccciveiiiiennn. 771
POWER AUTHORITY OF THE STATE OF NEW YORK
(Indian Point, Unit 3),
Docket 50-286 SP

Memorandum and Order, LBP-82-12A, March 1, 1982 PN 515
Memorandum and Order, LBP-82-12B, March 2, 1982 .............. 523
Memorandum and Order, LBP-82-23, March 29, 1982 .............. 647
Memorandum and Order, LBP-82-25, April 2, 1982................. 715
Memorandum and Order, LBP-82-34, April 23, 1982................ 895

PUGET SOUND POWER AND LIGHT COMPANY, et al.
(Skagit/Hanford Nuclear Power Project, Units 1 and 2),
Dockets 50-522, 50-523
Memorandum and Order, LBP-82-26, April 5, 1982................. 742
SOUTHERN CALIFORNIA EDISON COMPANY, et al.
(San Onofre Nuclear Generating Station, Units 2 and 3),
Dockets 50-361 OL, 50-362 OL )
Partial Initial Decision, LBP-82-3, January 11, 1982 ................ 61




TEXAS UTILITIES GENERATING COMPANY, et al.
(Comanche Peak Steam Electric Station, Units 1 and 2),
Dockets 50-445, 50-446 (Application for Operating License)
Order, LBP-82-17, March 5, 1982 ......civiiiiiiiininrennennnss. 593
Order, LBP-82-18, March 8, 1982 . .....cciiiiiinininnenenencnnns 598
UNITED STATES DEPARTMENT OF ENERGY
PROJECT MANAGEMENT CORPORATION
TENNESSEE VALLEY AUTHORITY
(Clinch River Breeder Reactor Plant),
Docket 50-537
Order Following Conference with Parties,
LBP-82-31, April 14, 1982 .......citiiriiiiinnennnensnancnans 855
WISCONSIN ELECTRIC POWER COMPANY
(Point Beach Nuclear Plant, Units 1 and 2),
Dockets 50-266 OLA, 50-301 OLA

Supplementary Order, LBP-82-2, January 7, 1982 .................. 48
Memorandum and Order, LBP-82-5A, January 28, 1982 ............. 216
Memorandum and Order, LBP-82-6, February 2, 1982 .............. 281
Memorandum and Order, LBP-82-10, February 19, 1982 ............ 341
Memorandum and Order, LBP-82-12, February 26, 1982 ............ 354
Memorandum and Order, LBP-82-19A, March 19, 1982 ............. 623
Memorandum and Order, LBP-82-24A, March 31, 1982 ............. 661
Memorandum and Order, LBP-82-33, April 22, 1982................ 887

Issuances of Directors’ Decisions

PETITION REQUESTING *‘CLOSEDOWN (OF) ALL
SUSPECT REACTORS'* PENDING RESOLUTION
OF ALL PRESSURIZED-THERMAL-SHOCK

NON-CONSERVATISMS
(10 CFR 2.206)
Director’s Decision, DD-82-1, March 31, 1982...........ccc. ... 667
Indexes
Case Name IndexX ........coveiiiiiienriincestoasaonroanstanssaass I-1
Legal Citations Index ......cooivtiiieirineriiiennneecnreennsnnnns I-7
CASES + o vveveveeusoceosnsasaeasosasanesscasscsasessnsasasnsns I-7
Regulations. ...covuvvuietoueeasnearesocecenseanssacnosensnnnss I-37
SLAIULES oot eeerenoeeeesnsocensoansoaonssasssacsssaasonosnoas 1-61
(0117 o3 Y 1-65
Subject INdeX . . oo i iiiieiiit ittt ittt aaaeiaans 1-67
Facility Index. . ..oovviiiiiiiieeinriinesreosannasssnasnnsoannns 1-87

xi







Cite as 15 NRC 1 (1982) ALAB-664

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING APPEAL BOARD
Administrative Judges:

Stephen F. Eilperin, Chairman
Dr. John H. Buck
Gary J. Edles

In the Matter_ of . Docket Nos. 50-259 OL
50-260 OL
50-296 OL

TENNESSEE VALLEY AUTHORITY
(Browns Ferry Nuclear Plant,
Units 1, 2 and 3) January 6, 1982

In this proceeding to amend the Browns Ferry operating license to
permit onsite storage of low-level radioactive waste for a five-year period,
the Appeal Board vacates the Licensing Board’s October 2, 1981 decision,
LBP-81-40, 14 NRC 828, denying certain petitions for intervention and
associated requests for hearing. The Appeal Board reinstates the petitions
and requests for hearing, and remands the proceeding to the Licensing
Board with directions to rule on the petitions and requests after receipt of
the staff’s environmental assessment of the proposed amendments because
it cannot yet be determined whether a litigable contention has been raised.

NEPA: SCOPE OF ENVIRONMENTAL ANALYSIS

In the instance of a segmented non-federal waste disposal plan, the
Commission may confine its scrutiny to the portion of the plan for which
approval is sought so long as (1) that portion has independent utility; and
(2) as a result, the approval does not unduly circumscribe the
Commission's ability to withhold approval of subsequent portions of the
overall plan at a later stage. Duke Power Co. (Amendment to Materials
License SNM-1773 — Transportation of Spent Fuel from Oconee Nuclear
Station for Storage at McGuire Nuclear Station), ALAB-651, 14 NRC
307 (1981).




NEPA: SCOPE OF ENVIRONMENTAL ANALYSIS

Economic cost of waste disposal is an element to be considered in
determining the issue of independent utility of a segmented portion of an
overall waste storage plan. Consumers Power Co. (Midland Plant, Units 1
& 2), ALAB-458, 7 NRC 155 (1978).

NEPA: JURISDICTION

A licensee which is a fedéral agency has environmental responsibilities
under NEPA which are separate and may be different from those of the
Commission. Duke Power Co. (Amendment to Materials License
SNM-1773 — Transportation of Spent Fuel from Oconee Nuclear Station
for Storage at McGuire Nuclear Station), ALAB-651, 14 NRC 307, 312
(1981). If a petitioner wishes to challenge such a licensee’s compliance
with its separate environmental responsibilities, it must do so in another
forum.

RULES OF PRACTICE: INTERVENTION PETITIONS (GOOD
CAUSE FOR LATE FILING)

Substantial delay in providing prospective intervenors with materials
requested under the Freedom of Information Act may consititute good
cause for-the late filing of contentions premised on the belatedly disclosed
information.

APPEARANCES

Mr. Robert B. Pyle, Chattanooga, Tennessee, for the petitioners,
David R. Curott, et al.

Messrs. Herbert S. Sanger, Jr., Lewis E. Wallace, James F. Burger
and W. Walter LaRoche, Knoxville, Tennessee, for the
applicant, Tennessee Valley Authority.

Mr. Richard J. Rawson for the Nuclear Regulatory Commission
staff.




DECISION

Opinion of the Board by Dr. Buck and Mr. Edles:

This proceeding involves an application by the Tennessee Valley Author-
ity (TVA) for amendments to its operating licenses for the Browns Ferry
Nuclear Plant in Alabama. The amendments would permit onsite storage
of low level radioactive waste (LLRW) for a five year period.'

Petitions to intervene, accompanied by requests for a hearing, were filed
by various individuals who live near the nuclear facility.? They claim that
the application for authority to store the low level waste onsite for a five
year period is but the first step in an overall plan by TVA which will
include installation of equipment for volume reduction and solidification of
waste through incineration and evaporation. The petitioners are chiefly
concerned about the likelihood that an incinerator will be built.

In a decision issued October 2, 1981, the Licensing Board denied the
petitions for intervention and the requests for hearing. LBP-81-40, 14
NRC 828 (1981). The Board concluded essentially that the five year
storage plan had “immediate utility™ within the meaning of our decision in
Duke Power Co. (Amendment to Materials License SNM-1773 — Trans-
portation of Spent Fuel from Oconee Nuclear Station for Storage at
McGuire Nuclear Station), ALAB-651, 14 NRC 307 (1981), independent
of any decisions that TVA might later reach with regard to incineration,
and thus could be considered separately. In this connection, the Board
accepted TVA’s factual assertion that it had not yet decided whether to
pursue any low level waste storage plan other than the five year plan for
which approval was explicitly sought. The petitioners appeal. TVA and the
NRC staff support the Licensing Board’s decision.

We believe the Licensing Board ruled on the petitions to intervene and
the requests for hearing prematurely. In our judgment, a definitive ruling
on the petitioners’ requests must await the filing by the staff of its

! This wastc consists of materials such as ion exchange and condensate demineralizer resins,
and miscellaneous trash, such as laboratory equipment, scrap iron and steel, plastic hose, and
govcrnlls and masks.

< The petitioners, all represented by the same counsel, are David R. Curott, Uvonna J. Curett,
Nancy Muse, Hollis Fenn, Richard L. Freeman, Noel M. Beck, and Robert W, Beck of
Florence, Alabama; Alice N. Colcock, Betty L. Martin, and John R. Martin of Sheffield,
Alabama; and Thomas W. Paul, Richard W. Jobe, Marjorie L. Hall, Gregory R. Brough,
Michacl D. Pierson, David Ely, Debbie Havas, Rebecca Hudgins, and Tom Thornton of
Huntsville, Alabama.




environmental assessment and the opportunity for the petitioners and TVA
to comment.” We therefore vacate the Licensing Board’s decision, reinstate
the petitions to intervene and the requests for hearing, and remand the
proceeding to the Licensing Board for a fresh look and a new decision
after receipt of the staff’s environmental assessment of the currently
requested amendments.

i. Background

At the present time the Tennessee Valley Authority sends its low level
radioactive waste to the commercial disposal site at Barnwell, South
Carolina. Barnwell is one of only three commercial waste disposal sites
now operating and it has recently imposed restrictions on the volume of
waste it will accept from various utilities. The disposal space allocated to
TVA is gradually decreasing and it has undertaken to make alternate
arrangements for managing its low level waste. TVA submitted an applica-
tion for amendments of its operating licenses for the Browns Ferry facility
which would permit it to store low level waste onsite.

As initially filed on July 31, 1980, the application requested authoriza-
tion to store low level waste for the life of the plant. That request reflected
a plan to (1) establish temporary storage areas; (2) install equipment for
volume reduction and solidification of waste through incineration and
evaporation; and (3) construct facilities to store the waste for the remain-
ing operational life of the plant. TVA's Environmental Assessment, pre-
pared in February, 1980, states:

Although each segment of the LLRW management plan could
be implemented independently, each is an integral part of the
proposal for . . . [Browns Ferry] and all will be considered
together as a single action for the purposes of this document.

Environmental Assessment, p. 1.

At about the time that TVA submitted its application, the Congress was
considering (and eventually enacted) the Low-Level Radioactive Waste
Policy Act of 1980, P.L. 96-573, 95 Stat. 3347 (December 22, 1980),
authorizing groups of states to enter into compacts for the construction and
operation of regional low level waste disposal facilities. The staff wished to
take no action that might adversely affect state planning for low level
waste disposal under the new law and believed that issuance of a license
authorizing life of the plant storage might reduce the incentive that
individual states have to develop low level waste disposal compacts.* TVA

3 The staff assessment will either be an environmental appraisal, including a negative
declaration, or, in due course, a full Environmental Impact Statement. See 10 CFR 51,2,
4Scc stafl's Answer of Junc 4, 1981, pp. 4-5.




thereafter restructured its application to limit its request to a five year
period.’ The staff nonetheless decided to address the environmental effects
of the original life of the plant storage request as well as the five year
storage request covered by the amended application. That environmental
assessment is in preparation.

On November 17, 1980, TVA formally amended its application. A
notice was published in the Federal Register on December 11, 1980, 45
Fed. Reg. 81697, that the Commission had received TVA’s request

to authorize the licensee to store onsite the low-level radioactive
waste generated from operation of the Browns Ferry Plant for a
period of five years.

The petitions for intervention, along with the requests for hearing, were
filed in response to the notice. The petitioners raised nine separate conten-
tions.® Their brief to us explains, however:

The subject matter of all nine contentions centered around an
allegation that the Tennessee Valley Authority had a long-range
plan for low level radioactive waste management which involved
the installation of a volume reduction and solidification system
including at some point the installation of an incineration system.
The Tennessee Valley Authority denied the existence of such a
plan,

It is the Petitioners’ position basically that the failure of the
Tennessee Valley Authority to include their entire plan within
their assessment constituted illegal segmentation of their plan and
hence, a violation of NEPA. Petitioners’ entire case hinges on the
existence of this plan and the existence of this plan is a factual
assertion subject to proof.

Petitioner’s Brief, pp. 1-2.

As noted above, the Licensing Board’s decision denying the requests for
intervention determined essentially that the five year storage plan had
“immediate utility” independent of any decisions that TVA might later
reach with regard to volume reduction and solidification or life of the plant
storage. In this connection, the Board found that the licensing of further
waste management techniques was not an unavoidable consequence of
permitting low level waste storage for the requested five year period. The
Board observed that the petitioners had not seriously questioned the five
year storage plan which is the subject of the application and concluded

5See TVA's brief, p. 5.

6 Only the first four contentions were timely filed. The Licensing Board nonetheless
considered all nine without deciding the question of timeliness. On appeal, the petitioners
press only contentions 1, 3, 4, 5 and 9. The Licensing Board also noted, but did not rule
upon, TVA's argument that the petitioners lack standing to intervene. We do not reach any
of these issues and the Licensing Board is free, on remand, to consider them.




that the hearing requirement would “come into play” if TVA later sought
approval for any additional onsite waste management technique, such as
the volume reduction and solidification plan. The Board denied the re-
quests for hearing because no litigable issues had been raised regarding the
five year storage plan itself.

The Board concluded, in addition, that certain contentions were either
too vague or raised issues beyond the Commission’s jurisdiction. The only
contention not related to the volume reduction and solidification operation
is Contention 9, which reads: '

The environmental impacts of TVA’s proposal for five year
LLRW storage, if considered without regard to the rest of its
LLRW management plan, are not adequately discussed in the EA
or the attachments to TVA’s main application dated July 31, 1980
because there is a failure to consider the costs of decommissioning
of the storage modules or other long term disposition of the
LLRW at the conclusion of the five year storage.
The Board dismissed the contention in part on the ground that economic
costs are not a proper subject of an environmental evaluation. It noted, as
well, that the contention was improperly directed to TVA’s environmental
conclusion that the storage plan was not a major Federal action, a
determination which was not the subject of this proceeding. Finally, the
Board observed that the petitioners failed to indicate either what sort of
costs should be considered or why such consideration is necessaty.

il. Summary

We are not prepared to affirm dismissal of the petitioners’ contentions
regarding the waste reduction and solidification plan at this threshold
stage. Rather, we believe the issue of the independent utility of the five
year storage proposal, and thus whether the petitioners have set out a
litigable contention, cannot be decided in advance of the receipt of the
staff’s environmental assessment which will evaluate the options available
to TVA at the end of the five year term of the license. We also believe
that the Licensing Board must await TVA’s comments on what options it
would — or could — pursue at the end of the five year period. Finally, we
think the petitioners are entitled to an opportunity to address the indepen-
dent utility of the five year storage plan in light of the staff’s environmen-
tal conclusions.

We turn first to a discussion of our views on the issue of independent
utility. We then offer some comrments on other issues in the interest of
expediting the case on remand.




lil. Independent Utility

A. General Considerations

The major question underlying disposition of the petitions to intervene is
whether a sufficient nexus exists between the five year storage plan that is
the subject of the application before us, and the incinerator system, to
require consideration of that system in connection with the instant applica-
tion. We recently had occasion to address the environmental implications
of a multi-step plan in Oconee-McGuire, supra. We pointed out:

In the instance of a segmented non-federal plan, NEPA does not
impose an inflexible requirement that the entire plan receive an
environmental assessment at the time that the first segment is put
before a governmental agency for licensing action. Rather, it is
settled that the agency may confine its scrutiny to the portion of
the plan for which approval is sought so long as (1) that portion
has independent utility; and (2) as a result, the approval does not
foreclose the agency from later withholding approval of subsequent
portions of the overall plan. See e.g., Atlanta Coalition v. Atlanta
Regional Commission, 599 F.2d 1333 (5th Cir. 1979); Swain v.
Brinegar, 542 F.2d 364 (7th Cir. 1976); Sierra Club v. Froehlke,
534 F.2d 1289 (8th Cir. 1976); Trout Unlimited v. Morton, 509
F.2d 1276 (9th Cir. 1974); Indian Lookout Alliance v. Volpe, 484
F.2d 11 (8th Cir. 1973). As summarized by the Eighth Circuit in
Froehlke, 534 F.2d at 1297:

The courts have been presented with the issue of
“segmentation” of impact statements in various contexts and
we do not propose to attempt the impossible, namely, the
enunciation of a general rule that will cover all cases. The
crucial dependence is upon the facts before the court in the
particular case sub judice. Where it is found that the project
before the court is an essentially independent one, an EIS for
that project alone has been found sufficient compliance with
the act. In such case there is no irretrievable commitment of
resources beyond what is-actually expended in an individual
project.

14 NRC at 313.

As the Oconee-McGuire decision indicates, we must determine whether
the five year storage request has independent utility; stated differently, we
must decide whether the request is genuinely segregable or whether its
approval will unduly circumscribe the Commission’s ability to withhold
approval of subsequent portions of an overall plan at a later stage.




B. The Instant Case

We cannot determine on the present record whether the temporary five
year storage plan has independent utility. We recognize that there are
certain indicia of independence manifested by the plan. To begin with,
TVA asserts, and the petitioners do not dispute, that there will be a need
for some substitute storage facilities to insure continued operation of the
plant in the event the use of the commercial storage facility at Barnwell is
further restricted. According to TVA’s submission, the onsite storage
facility will be sufficient for non-volume reduced waste during the initial
five year period.” Given the uncertainty over the continued use of Barnwell,
it is good business planning for TVA to insure uninterrupted access to
some storage facility pending a long term solution of the storage problem.
Consequently, the five year storage plan offers a necessary, short term
solution to TVA'’s storage problem.

Equally important, any action in furtherance of a longer term storage
solution by TVA would require additional regulatory approval from the
Commission. As a matter of procedure, therefore, the petitioners will have
a subsequent opportunity to present their concerns regarding incineration if
and when TVA eventually submits its applications.

We must also be satisfied, however, that as a practical matter grant of
the license amendments covering the five year period will not unduly
circumscribe the Commission’s decisional alternatives when subsequent
applications are submitted. We cannot make that determination on the
basis of current information.

To begin with, TVA’s evidentiary presentation to date reflects a totally
integrated plan which includes incineration. TVA originally submitted a
request in which temporary storage, long term storage, and waste reduction
and solidification were part of the same proposal. Although, as a matter of
regulatory tactics, TVA has now limited its immediate application to the
five year temporary storage plan, it has not, as far as we can tell, backed
away from its long term objectives.?

More important for decisional purposes, it has not explained how the
three elements can now be separated. Preliminary indications in the record
suggest — although not conclusively — that separation may be difficult.
TVA’s Environmental Assessment, prepared in February, 1980, argues that
there are no alternatives to its program combining long term storage with
incineration.” The licensee’s amended application, which is the one before

7 Sce Enclosure 3 of TVA’s July 31, 1980 application.
8 We agree with the petitioners in this regard that the Licensing Board should not have relied
on the representations of TVA's counsel as factual support for its conclusion that TVA has
nol yet formulated a definitive plan for incineration.

? See Environmental Assessment, pp. 13-17.




us, therefore reiterates its intention to seek approval for long term storage,
and its construction schedule demonstrates that the number of storage
modules it plans to build will be sufficient for long term storage only if the
waste is reduced.'” While we do not suggest that TVA may not have
altered its plans, or could not do so in the future, we believe that, before
we dismiss the petitioners’ contentions, TVA has some obligation to come
forward with an explanation on the record of what options — other than
incineration — it would, or could, pursue at the end of the five year
period.

We likewise have no idea what options will be either feasible or
environmentally acceptable at the end of the five year period. These are
among the matters now being considered by the staff. It may turn out, of
course, that the staff (and perhaps even the petitioners) will be reasonably
satisfied that a safe place for offsite permanent storage is likely to be
available by the end of the five year term of the license amendments, and
that this will be TVA’s preferred course of action as well. If so, the
temporary storage plan clearly has independent utility. If it is not reason-
ably probable that an offsite disposal site will be available, however, the
staff must decide whether unreduced low level waste can be stored onsite
for a longer period in an environmentally satisfactory way (this is precisely
what the staff is now doing). TVA must also decide whether such an
approach is consistent with its overall waste management objectives. The
utility of the five year plan in such circumstances will be subsumed in an
analysis of the utility of a life of the plant storage plan.

If the staff, TVA, or the Licensing Board concludes that offsite storage
or onsite life of the plant storage of unreduced waste is infeasible or
unacceptable, volume reduction and solidification may be inevitable. In
such circumstances, as even our dissenting colleague concedes, the five year
plan cannot have independent utility and the volume reduction and solidi-
fication plan must be examined now, not later. Whether volunie reduction
and solidification is inevitable cannot be decided in advance of the staff’s
environmental assessment, as our dissenting colleague also concedes. The
petitioners have plainly raised this possibility and would be entitled to
intervene and address this issue.

It is interesting, in this connection, that the staff originally planned to
evaluate only the environmental implications of retaining the waste for the
five year term of the license amendments."" At the prehearing conference
held on April 10, 1981, the staff explained that it had already begun its
environmental analysis (Tr. 56) and reiterated its position that its analysis

10 See Enclosure 3 of TVA’s July 31, 1980 application.
N See staff’s Response of April 7, 1981, p. 6, fn. 4.




would cover only the five year storage plan itself (Tr. 41-42, 59). The
petitioners submitted Contention 9 as part of their amended contentions
dated April 27, 1981. In its June 4, 198! response to the amended
contentions, the staff suddenly reversed its position and announced that it
would prepare an environmental assessment covering the life of the plant
storage plan originally submitted by TVA.'? While we agree with the
dissent that we need not in the ordinary case defer ruling on an interven-
tion petition until after a staff environmental analysis is prepared, the
petitioners’ right to intervene in this case may turn on the conclusions
reached in the staff analysis. In our judgment, the petitioners are thus
entitled to an opportunity to comment on the relationship between that
analysis and their petitions to intervene. It also seems anomalous to
exclude from the comment process the very people who appear to have
prompted consideration of the life of the plant storage issue in the first
place.

C. Cost Issues

We believe, contrary to the Licensing Board’s suggestion, that the
cconomic cost of waste disposal has a bearing on the issue of the indepen-
dent utility of the five year plan. In Consumers Power Co. (Midland Plant,
Units 1 & 2), ALAB-458, 7 NRC 155 (1978), we addressed the issue of
the financial costs of various environmental alternatives. We observed that
NEPA requires consideration of alternatives that are environmentally pref-
crable to the proposal presented. If those alternatives are environmentally
preferable, they must be implemented if that can be accomplished at a
recasonable cost. /d. at 162. We believe, similarly, that the feasibility of an
environmentally preferable option cannot be determined without consider-
ation of its economic costs. We must be reasonably satisfied at this stage
that we are not setting in motion a long range program under which
volume reduction and solidification will be the only financially acceptable
(as well as environmentally acceptable) option at the end of the five year
period.

IV. Other Matters
We turn our attention now to three subsidiary issues. First, we wish to
make clear that the existence of a long range waste management plan on

TVA's part need not necessarily be the subject of an evidentiary hearing.
The relevant issue before the Licensing Board is whether, despite TVA's

12 See stafl's Answer of June 4, 1981, pp. 4-5.
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cxpectations, approval of the five year storage plan will prejudice later
review of significant issues or unduly circumscribe the Commission’s de-
cisional alternatives when subsequent applications are filed. Resolution of
that issuc may be amenable to summary disposition. TVA, in fact, may, on
remand, present workable alternatives other than incineration which will be
wholly satisfactory to the petitioners. We leave the decision regarding
further procedures to the Licensing Board.

Sccond, we do not agree with the petitioners' argument that our
Oconee-McGuire decision, supra, permits review of the first phase of a
so-called segmented plan ‘only where the applicant is a private power
company. The Oconee-McGuire decision did suggest that there was de-
cisional significance to the applicant’s status as a private company because
any overall plan developed with Federal involvement would be a Federal
action subject to NEPA analysis. See 14 NRC at 312. It does not follow,
however, that the Commission, which was not involved in the development
of the overall plan, must analyze it in its entirety in connection with a
request to license the initial phase.

TVA, unlike a private power company, has environmental responsibil-
itics under NEPA. If it undertakes a comprehensive plan and makes
commitments at the present time, it may have a duty to examine the
environmental consequences of its overall action now. That is what the
Oconee-McGuire decision meant. Our NEPA responsibilities with regard to
the same plan are separate, and may be different. See generally United
States Energy Research and Development Administration et al. (Clinch
River Breeder Reactor Plant), CLI-76-13, 4 NRC 67, 76-80 (1976);
Tennessee Valley Authority (Phipps Bend Nuclear Plant, Units 1 & 2),
ALAB-506, 8 NRC 533, 546-549 (1978). If the first phase of the overall
plan has genuine independent utility, and we are called upon to license
only the first phase, the Commission’s NEPA responsibilities can properly
be satisfied by an examination of the necessary implications of that phase
alone. If the petitioners wish to challenge TVA’s compliance with its
scparate environmental responsibilities, they must do so in another forum.
See Public Service Co. of Indiana (Marble Hill Nuclear Generating
Station, Units | and 2), ALAB-493, 8 NRC 253, 267-68 (1978), Detroit
Edison Co. (Enrico Fermi Atomic Power Plant, Unit 2), LBP-79-1, 9
NRC 73, 85-86 (1979).

In this regard, however, we do not belleve that the petitioners’ conten-
tions should be rejected solely because they were directed toward TVA’s
environmental assessment. We treat the contentions as claiming what
subjects must be covered in the Commission’s environmental evaluation.
There is no doubt that certain subjects raised by the petitioners — e.g., the
environmental costs of decommissioning and the long term disposition of
wastes — must be addressed.

11




Finally, as noted above, we do not decide either the general issue of
standing or the question of timeliness. We note, however, that the April 10
prehearing conference transcript indicates that certain materials had been
requested of TVA on January 13, 1981, under the Freedom of Information
Act, by Ms. Jeannine Honicker in her capacity as a voluntary researcher
for the petitioners. Ms. Honicker advised the Licensing Board that those
materials — thousands of pages of documents — had only been released
by TVA the day before the prehearing conference (Tr. 33-36). Counsel for
TVA did not explain why it took so long to comply with Ms. Honicker’s
FOIA request. At a minimum, the kind of tardiness displayed here would
provide good cause for whatever late filed contentions were premised on
the belatedly disclosed information.

V. Conclusion

We offer no views on the ultimate merits of the petitioners’ intervention
requests or whether further procedures will be necessary. We simply vacate
the Licensing Board’s decision, reinstate the petitions for intervention and
the associated requests for a hearing, and remand the case to the Licensing
Board for a new decision. Before the Board makes that decision, however,
it must await the submission of the staff’s environmental assessment and
invite TVA to comment on what options it might later pursue in light of
its decision to proceed only with the five year storage plan at this time.
The Board must also permit the petitioners to recast their contentions to
plead with specificity (i) the respects in which they believe that approval of
the five year plan would inevitably lead to operation of the waste reduction
and solidification facility, and (ii) why the environmental effects of inciner-
ation cannot be adequately considered if and when TVA seeks approval of
that aspect of its overall plan. The Licensing Board can then decide
whether these revised contentions satisfy the requirements for intervention
set out in 10 CFR 2.714."

Remand should not delay ultimate disposition of the case appreciably
because final decision must, in any event, await the preparation of a
careful environmental document by the staff. It will, however, produce a
better record on which to resolve the environmental questions before the
Licensing Board. Cf. Consumers Power Co. (Big Rock Point Nuclear
Plant), ALAB-636, 13 NRC 312, 329-31 (1981).

13 Original Contentions 1-5, along with contentions prompted by the staff’s eavironmental
assessment, will be considered under the general intervention standards. The Licensing Board
may. if it wishes, consider Contentions 6-9 under the standards governing nontimely requests.
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The Licensing Board’s decision is vacated, the petitions for intervention
and the requests for hearing are reinstated, and the case is remanded to
the Licensing Board.

It is so ORDERED.

FOR THE APPEAL BOARD

C. Jean Shoemaker
Secretary to the Appeal Board

Dissenting opinion of Mr. Eilperin:

The majority opinion transmutes an as yet to be written intervention
petition into a timely rather than untimely filing, thus eliminating petition-
ers’ burden of showing good cause why they have not produced a single
litigable contention to date. This result follows from the majority’s faulty
premise that an intervention petition is not ripe for ruling because the
staff’s environmental analysis of the applicant’s proposal is not yet com-
plete. The fundamental flaw of that premise, and of the majority opinion
as a whole, is that it confuses the obligations of the NRC with the
obligations of prospective intervenors.

TVA’s proposal in this case is for a five year authorization to store
unincinerated low-level waste. Petitioners contend that TVA has a more
far reaching plan — to incinerate, solidify, and store low-level waste onsite
for the life of the plant — which NEPA requires to be evaluated now.
Petitioners’ principal, and seemingly exclusive, concern is that TVA will
incinerate its low-level waste, causing offsite radioactive releases.'

The Licensing Board’s decision denying the requests for intervention
rested principally on two factors. First, the Board found “beyond question”
that the five year storage plan had “immediate utility” independent of any
decisions that TVA might later reach with regard to volume reduction and
solidification, or life-of-plant storage. LBP-81-40, 14 NRC 828, 832
(1981). In this connection, the Board noted that (ibid.)

' “[I]ncineration is the heart of what fpetitioners] fear and have concern about.” Prehearing
Tr. at 13,
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storage of [low level] waste onsite for five years would alleviate
the present shortage of available disposal facilities and permit
TVA to evaluate its options in light of future developments.
Petitioners do not question this proposition.
Second, the Board found that granting the five year storage authority was
not likely to prejudice in any way NRC action on future TVA waste
management proposals, and that petitioners had not pointed to any possible
prejudice.’ The Board also observed that, should TVA in the future decide
to implement additional onsite techniques such as the incineration system,
“an application will have to be filed with NRC and . . . the applicable
hearing requirements of the Atomic Energy Act would once again come
into play.” Id. at 832.

Because TVA will not be able to implement the asserted plan without
further NRC approval, and petitioners do not quarrel with either the
independent utility or consequences of the five year storage plan itself, I
would affirm the Licensing Board’s denial of the intervention petitions
subject to a condition requiring TVA to give the staff and petitioners 60
days notice before beginning construction of any structure planned to
house a low-level waste incineration system.

In Oconee-McGuire, supra p. 3, we reiterated the general proposition
that where NRC is presented one aspect of an overall plan, NEPA allows
the Commission to confine its scrutiny to the portion for which approval is
sought so long as that portion has independent utility and does not
prejudice later decisions on subsequent portions of the overall plan. Be-
cause petitioners neither contest the independent utility of the five year
storage plan nor claim that its approval will prejudice later environmental
reviews, it might be thought that our Oconee-McGuire decision could
dispose of this case. On its face, the five year storage facility is useful no
matter what proposals TVA may later advance. It gives TVA five years of
uninterrupted access to some storage facility (and thus time to consider a
more lasting solution) at a time of constricting offsite disposal possibilities.
So too, it is not readily apparent that authorization to store low-level
containerized trash in a concrete building will in some fashion restrict
NRC's ability to decide five years hence whether that trash should be

2 My colleagues contend, without citation (supra p. 9), that petitioners have “plainly” raised
the possibility that incineration may be an inevitable consequence of five year storage
authority. I disagree. Petitioners’ complaint is not that incineration is inevitable but that it is
planncd. See supra p. 5. Whatever TVA's plans might be in this regard, they cannot be
implemented without NRC's approval.
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compacted, incinerated, and solidified, or removed from the building un-
processed.

Two reasons are offered why the Oconee-McGuire analysis does not
hold for this case -— one by petitioners, the other by the majority.
Petitioners argue that, because TVA is a federal agency, NRC must do an
environmental analysis of the entire waste management plan. We are told
that the existence of such a plan (of which incineration is claimed to be an
integral part) is a question of fact on which the Licensing Board was
obliged to take evidence. The majority, on the other hand, points to the
fact that the staff’s environmental assessment of the five year storage plan
has not yet issued. Because it cannot be known whether this agency thinks
the storage plan has utility or is free of prejudicial implications for later
decisions until the NRC staff completes its environmental analysis, my
colleagues argue that the Licensing Board ruled on the intervention peti-
tions prematurely. A ruling must await the staff’s analysis and petitioners’
opportunity to contest the analysis.

The majority rightly disposes of petitioners’ argument. Assuming that
TVA has in fact formulated the long range waste management plan which
is of concern to petitioners, the challenge to TVA's compliance with its
environmental responsibilities must be brought in a forum other than ours.?

The majority errs, however, in reinstating the intervention petitions
based on the fact that the issues of independent utility and possible
prejudice to later decisions cannot be decided in advance of the staff’s
environmental assessment and an opportunity for petitioners to comment
on it.

That view confuses the obligations of the NRC with the obligations of
prospective intervenors. To be sure, the NRC cannot finally decide the
segmentation issues until its environmental analysis has been completed.
No matter what issues a prospective intervenor may raise, or fail to raise,
NEPA imposes an independent obligation on the NRC to take a hard look
at the environmental consequences of its proposed actions. Natural Re-
sources Defense Council, Inc. v. Morton, 458 F.2d 827, 838 (D.C. Cir.
1972). It is for this reason, among others, that the Board’s denial of the
intervention petitions did not result in the issuance of the five year storage
authorization requested by TVA. The staff must still complete its envi-
ronmental analysis. [t must still complete its safety review. Prior to license
issuance the NRC must first find reasonable assurance that the activities

3 TVA disputes the existence of any such plan. However, if the plan's existence has decisional
significance petitioners are surely right that it is a factual matter which could not be decided
without taking evidence. Therefore, for purposes of this opinion 1 assume that TVA's five
year storage request is part of a long range low-level waste management plan which
contemplates incineration and solidification of the waste at some point.
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authorized by the amendment can be conducted without endangering the
health and safety of the public, and in compliance with Commission
regulations. Northern States Power Co. (Prairie Island Nuclear Generating
Plant, Units 1 and 2), ALAB-455, 7 NRC 41, 44 (1978). These ab-
ligations on the staff are unvarying and independent of whatever conten-
tions a prospective intervenor may seek to raise — indeed, independent of
any intervention whatever.

But it does not follow that an intervention petition is not ripe for ruling
because the staff’s analysis is not yet complete. The practice of the
Commission has been just the opposite. Intervention petitions are ruled
upon near the outset of the proceeding, well in advance of the completion
of the staff's environmental analysis or safety evaluation report. This
practice sensibly seeks to settle early on the identity of the parties to the
proceeding. See 10 CFR 2.714(b).*

The Commission’s practice in this regard does not work an unfairness
on prospective intervenors. All that is required to support intervention is a
demonstration of petitioner’s interest and at least one litigable contention
set forth with reasonable specificity. 10 CFR 2.714; Philadelphia Electric
Co. (Peach Bottom Atomic Power Station, Units 2 & 3), ALAB-216, 8
AEC 13, 20-21 (1974). That kind of minimal showing for participation in
an NRC licensing proceeding can be expected without recourse to the
staff’s environmental analysis or safety evaluation report. When those
documents are issued more particularized contentions can be framed, and
those additional issues litigated. See Florida Power & Light Co. (Turkey
Point Nuclear Generating, Units Nos. 3 and 4), ALAB-660, 14 NRC 987,
995, 997-98 (1981). See also Cincinnati Gas and Electric Co. (William H.
Zimmer Nuclear Station) LBP-80-14, 11 NRC 570, 574 (1980).

The majority would excuse petitioners’ failure thus far to satisfy the
requirement of 10 CFR 2.714, in part because “petitioners’ right to
intervene in this case may turn on the conclusions reached in the staff
analysis.” See supra p. 10. This cryptic statement seems no more than a
bootstrap argument that an intervention petition is not ripe for ruling until
the environmental analysis issues and petitioners have an opportunity to
comment on it. My colleagues also rely on the asserted fact that petitioners
prompted the staff to cover life-of-plant storage in the staff’s forthcoming
environmental assessment. The argument is both unpersuasive and unsup-

4 The cited section calls for a petitioner’s contentions to be filed 15 days prior to the holding
of the first prehearing conference. That conference is to be convened within 90 days after the
notice of opportunity for hearing, or such other time as the presiding officer deems
appropriate. 10 CFR 2.751a. If a petitioner fails to meet the requirements of 10 CFR
2.714(b) with respect to at least one contention, he will not be permitted to participate as a
party to the proceeding.

16




ported. It is unpersuasive because the NRC’s NEPA obligations are to
assess the foreseeable consequences of TVA’s five year storage proposal
whatever time period is involved. There is no special merit to studying
life-of-plant storage if it is not foreseeable that the consequences of five
year storage would extend over the duration of the plant’s operating life.
The majority’s argument is unsupported because the record does not
indicate why the staff has chosen to study life-of-plant storage. It is just as
reasonable to speculate that the staff thinks TVA will later propose
life-of-plant storage and the staff wants to conduct that analysis early, as
to assume the analysis was prompted by a contention petitioners failed to
pursue. See pp. 18-19 infra.

Nor am I persuaded by the majority’s argument that reinstating the
intervention petitions is appropriate because TVA has not yet come for-
ward with an analysis of what options, other than incineration, it could
pursue at the end of the five year period. TVA has in fact already come
forward with that analysis. Its November 17, 1980 amended application
asserted that TVA could store the wastes for the life of the plant. The
analysis supporting that alternative was part of the original July 31, 1980
application which included a description of the proposed low-level radioac-
tive waste storage facility and the safety and environmental aspects of its
operation, including the facility’s ability to store low-level waste for the 30
year duration of the operating life of Browns Ferry. See Enclosure 2 to
July 31, 1980 application: “Long-Term, Low-Level Radiation Waste
Storage Facility, Browns Ferry Nuclear Plant.”

In this case, had petitioners thought there was a real possibility that five
year storage would necessarily lead to incineration of the low-level waste or
itself have untoward consequences, they could have framed a contention
raising those issues. Petitioners did not claim that the available information
was insufficient to formulate a contention along those lines. In fact, the
TVA environmental assessment had been issued in February 1980, many
months before the notice of hearing in this case, and could have formed a
basis for petitioners’ critique.® If at this stage petitioners wish their not yet

5 The majority contends that TVA's environmental assessment argues there are no alternatives
to combining long term storage with incineration. | think the passages relied on by the
majority quite plainly mean that, as of February 1980, TVA preferred its asserted long term
waste management plan to all others. It most assuredly did not mean that five year storage
authority (which was not then part of TVA's proposal) necessarily committed NRC to
approve the more far reaching aspects of TVA’s asserted plan,
% The April 10, 1981 prehearing conference transcript indicates that petitioners® counsel was
familiar with the TVA application and its accompanying environmental assessment. Tr. 185,
Other materials had been requested of TVA on January 13, 1981 under the Freedom of
Information Act by Jeannine Honicker in her capacity as a voluntary researcher for
petitioners.

(CONTINUED)
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formulated critique to form the basis for an intervention petition and a
request for hearing, I think they should be required to either meet the late
filing requirements of 10 CFR 2.714(a) or, if the proceeding has closed,
file a 10 CFR 2.206 petition.

It bears reemphasis that none of petitioners’ nine contentions asserts
that incineration is a necessary consequence of the five year storage
authority. There is no claim that the two are factually related, and it is
plain from the face of NRC regulations that TVA is legally prohibited
from incinerating low-level waste without further NRC approval. 10 CFR
20.305.7 -

In addition to the “segmentation”™ issue, the majority alludes to the fact
that the five year storage plan itself was questioned by petitioners. See

1, like the majority, find disquieting TVA’'s belated disclosure of information to Ms. Honicker
on the eve of the prehearing conference. In the past we have had occasion to remind TVA of
counsel’s responsibilities in our proceedings. Tennessee Valley Authority (Hartsville Nuclear
Plant, Units 1A, 2A, 1B and 2B), ALAB-409, 5 NRC 1391, 1393-96 ((1977),
reconsideration denied, ALAB-418, 6 NRC 1 (1977). 1 agree with the majority that at
minimum the kind of tardiness displayed here would provide good cause for whatever late
filed contentions were premised on the belatedly disclosed information. See generally
Renegotiation Board v, Bannercraft Clothing Co., 415 US. 1, 18-22 (1974) (pretermitting
the question whether a court could enjoin agency proceedings in a non-renegotiation case, but
plainly indicating the existence of an agency’s power to control its own administrative
?roccedings). ’

That section reads:

No licensee shall treat or dispose of licensed material by incineration except as
specifically approved by the Commission pursuant to §§20.106(b) and 20.302.

The referenced sections require an application with accompanying safety and environmental
analysis, and establish substantive standards for approval. Life-of-plant storage, the other
aspect of TVA's asserted plan, would also require new licensing authority.

It is less clear whether construction of the facility to house an incineration system can
proceed prior to TVA’s license application. If the authorization to incinerate is considered a
Part 30 license to receive and possess byproduct material, and if the Commission determines
the activity will significantly affect the quality of the environment, then 10 CFR 30.32(f)
requires the application to “be filed at least 9 months prior to commencement of construction
of the plant or facility in which the activity will be conducted, and shall be accompanied by
any Environmental Report required pursuant to Part 51 of this chapter.” On the other hand,
if construction of the facility to house the incineration system is considered a material
alteration of a licensed facility a Part 50 construction permit may be needed prior to
construction. See 10 CFR 50.91,

Because petitioners are plainly interested in this aspect of the asserted TVA plan, in order
to facilitate the staff’s review of these issues and to preserve our power to take appropriate
action should that aspect of TVA's asserted plan come before us, I would require TVA to
notify petitioners and the staff 60 days before beginning construction of any structure planned
to house an incineration system. Cf., Association of National Advertisers, Inc. v. Federal
Trade Commission, 627 F.2d 1151, 1179 (D.C. Cir. 1979), certiorari denied, 447 U.S. 921
(1980).
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supra p. 6. None of the original five contentions claimed that approval of
five year storage would have untoward consequences.® Of the late filed
contentions, only one, contention 9, questioned the impacts of five year
storage.” But this subject was not pursued. Petitioners’ brief to us is
devoted wholly to the proposition that TVA has a long term waste
management plan which NEPA obliges the NRC to consider. Not a word
of complaint is directed to the five year storage plan itself,

My colleagues would excuse this omission and allow petitioners to
litigate the issue if the Licensing Board finds the contention proper on the
basis of the guidance offered in the majority opinion. See supra n.13.
Presumably they are influenced by the fact that the environmental con-
sequences of the five year storage plan are to be considered in the staff’s
environmental assessment, and petitioners, in their view, should not be
obliged to come forth with a litigable contention until that assessment
issues. This again confuses the obligations of the staff with the obligations
of prospective intervenors. It simply does not follow that a prospective
intervenor who has not pursued a contention should be free to litigate in an
adjudicatory hearing every issue the staff is obliged to consider. We place
too great a burden on ourselves if we hold ourselves out to search the
record for an “improperly” denied contention not thought by its proponent
to be worth pursuing. I would rule the contention out now. Especially here,
where on its face the five year storage plan seems noncontroversial and
petitioners’ principal (and for all we know exclusive) concern rests else-
where, we should be hesitant to intrude.

8 At the prehearing conference counsel for petitioners specifically disclaimed any complaint
about the five year storage of low level waste. (“The petition to intervene does not raise any
complaints regarding the S-year storage aspects”). Tr. 82. He did note, however, that he had
not had an opportunity to consult with his clients as to the information TVA belatedly
disclosed. I, like the majority, would have been prepared to accept as timely any late filed
contention that was based on TVA’s late disclosures.

?Contention 9 reads:

The environmental impacts of TVA's proposal for five year LLRW storage, if
considered without regard to the risk of its LLRW management plan, are not
adequately discussed in the EA or the attachments ot TVA’s main application dated
July 31, 1980 because there is a failure to consider the costs of decommissioning of the
storage modules or other long term disposition of the LLRW at the conclusion of the
five year storage.

While the contention is directed to TVA's environmental assessment, on whose adequacy
NRC does not pass, see supra pp. 11, 1 would treat the contention as claiming what subjects
must be covered in the NRC environmental assessment. I agree with the majority that those
subjects — the environmental costs of decommissioning and long term disposition of wastes
— must be addressed. New England Coalition on Nuclear Pollution v. Nuclear Regulatory
Commission, 582 F.2d 87, 99 (Ist Cir. 1978); Minnesota v. Nuclear Regulatory
Commission, 602 F.2d 412, 417-418 (D.C. Cir. 1979).
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This course of restraint I propose is consistent with our prior practice.
We have normally treated unbriefed issues as waived.” When we under-

take sua sponte review of a licensing board decision, our review encom-
passes the substantive health, safety and environmental issues of record.
See, e.g., Detroit Edison Co. (Enrico Fermi Atomic Power Plant, Unit 2),
ALAB-77, 5 AEC 315 (1972); South Carolina Electric and Gas Co.
(Virgil C. Summer Nuclear Station, Unit 1), ALAB-114, 6 AEC 253
(1973). We have not previously undertaken sua sponte review of licensing
board rejection of contentions at the threshold and this case does not seem
a particularly useful occasion to alter that settled practice. If the staff’s
environmental assessment does not measure up to its statutory obligations
then the Commission in the exercise of its supervisory power can call on
the staff to go further," or petitioners themselves may file a 10 CFR 2.206
petition.!” I do not see why we must hold out the likely assurance of an
adjudicatory hearing on a procedural issue not briefed to us.

Lastly, the majority points to the possibility that the staff’s environmen-
tal assessment might in fact reveal that incineration is a necessary con-
sequence of five year storage. Should that prove to be the case, however,
TVA at that time would have to seek specific approval for incineration
authority pursuant to 10 CFR 20.305, and a new opportunity to request a
hearing would be offered which petitioners could invoke. Thus, I am not
persuaded by the majority that the possibility that five year storage and

10 What we have said on the subject is summarized in Tennessee Valley Authority (Hartsville
Nuclear Plant, Units 1A, 2A, 1B and 2B), ALAB-463, 7 NRC 341, 370 (1978):
As we recently stated in Public Service Co. of Indiana (Marble Hill Nuclear
Generating Station, Units 1 and 2), ALAB-461, 7 NRC 313, 315 (March 1, 1978):

We have observed before that briefs are necessary to “flesh out™ the bare bones
of the exceptions, not only to give us sufficient information to evaluate the basis of
objections to the decisions below, but also to provide an opponent with a fair
opportunity to come to grips with the appellant’s arguments and attempt to rebut
them. The absence of a brief not only makes our task difficult, but by not
disclosing the authorities and evidence on which the appellant’s case rests, it
virtually precludes an intelligent responsec by appellees. For these reasons we
generally follow the course charted by the Federal courts and disregard unbriefed
issues as waived. We do so here. [Footnotes omitted.}

The fact that intervenors adverted to paragraphs 15-107 of their proposed findings and
conclusions in support of exception 24 does not save that exception. We have held that a
mere statement of reliance upon proposed findings and conclusions docs not satisfy the
requirement contained in 10 CFR 2.762(a) that a brief in support of exceptions be filed.
Public Service Electric and Gas Co. (Hope Creek Generating Station, Units 1 and 2),
ALAB-394, 5 NRC 769 (1977).

1 See Virginia Electric and Power Co. (Surry Nuclear Power Station, Units 1 and 2),
CLI1-80-4, 11 NRC 405 (1980).

12See generally Northern Indiana Public Service Co. (Bailly Generating Station, Nuclear 1),
ALAB-619, 12 NRC 558, 570 (1980).
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incineration might be interrelated precludes us from ruling on the interven-
tion petitions now.

For the reasons stated, I would affirm the October 2, 1981 decision of
the Licensing Board as modified by the requirement that TVA notify
petitioners and the staff 60 days before beginning construction of any
structure planned to house a low-level waste incineration system.
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The Appeal Board affirms a Licensing Board order (LBP-81-28, 14
NRC 333 (1981), as modified, LBP-81-41, 14 NRC 839 (1981)), denying
a late intervention petition in this antitrust proceeding on the application
for construction permit for the St. Lucie 2 plant, for failure to explain how
the activities under the license for the plant will have an anticompetitive
effect on petitioner’s electric generating facility.

ATOMIC ENERGY ACT: SCOPE OF ANTITRUST REVIEW

The antitrust review undertaken by the Commission in licensing the
construction of a nuclear power plant is, by statute, to determine “whether
the activities under the license would create or maintain a situation
inconsistent with the antitrust laws . . . ."” Section 105¢(5) of the Atomic
Energy Act of 1954, 42 U.S.C. 2135¢(5). This means that the licensed
activities must play some active role in creating or maintaining the
anticompetitive situation. Put another way, the nuclear power plant must
be an actor, an influence, on the anticompetitive. scene.

ATOMIC ENERGY ACT: SCOPE OF ANTITRUST REVIEW
The Commission’s writ to enforce the antitrust laws does not run to the

electric industry generally. Neither does it reach all actions by utilities that
generate electricity with nuclear-powered facilities. Rather, Congress
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authorized the Commission to condition nuclear power plant licenses on
antitrust grounds only where necessary to insure that the activities so
licensed would neither create nor maintain situations inconsistent with the
antitrust laws. Detroit Edison Co. (Enrico Fermi Atomic Power Plant,
Unit No. 2), ALAB-475, 7 NRC 752, 756 (1978).

ATOMIC ENERGY ACT: SCOPE OF ANTITRUST REVIEW

The preservation and encouragement of competition in the electric
power industry through “fair access to nuclear power” is the principal
motivating consideration underlying Section 105¢ of the Atomic Energy
Act. Detroit Edison Co. (Enrico Fermi Atomic Power Plant, Unit No. 2),
ALAB-475, 7 NRC 752, 757 (1978).

RULES OF PRACTICE: INTERVENTION PETITIONS (ANTITRUST)

The Commission’s regulations make clear that an antitrust intervention
petition must first describe a situation inconsistent with the antitrust laws;
second, a description of a situation inconsistent with the antitrust laws —
however well pleaded — accompanied by a mere paraphrase of the
statutory language alleging that the situation described therein would be
created or maintained by the activities under the license, would be
deficient; and third, identify the specific relief sought and whether, how
and the extent to which the request fails to be satisfied by the license
conditions proposed by the Attorney General. Kansas Gas and Electric Co.
(Wolf Creek Generating Station, Unit No. 1), ALAB-279, 1 NRC 559,
574-75 (1975).

RULES OF PRACTICE: INTERVENTION PETITIONS (ANTITRUST)

The most critical requirement of an antitrust intervention petition is an
explanation of how the activities under the license would create or
maintain an anticompetitive situation. Louisiana Power and Light Co.
(Waterford Steam Electric Generating Station, Unit 3), CLI-73-25, 6
AEC 619, 621 (1973).

Mr. George R. Kucik, Washington, D.C. (with whom Ms. Ellen E.
Sward and Mr. James H. Hulme, Washington, D.C., were on
the brief), for the petitioners, Parsons and Whittemore, Inc.,
and Resources Recovery (Dade County), Inc.
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Mr. J. A. Bouknight, Jr., Washington, D.C. (with whom Mr.
Herbert Dym, Washington, D.C., was on the brief), for the
applicant, Florida Power & Light Company).

Mr. Benjamin H. Vogler (with whom Messrs. Joseph Rutberg and
Stephen H. Lewis were on the brief) for the Nuclear
Regulatory Commission staff.

DECISION

Opinion of the Board by Mr. Eilperin, in which Mr. Rosenthal and Ms.
Koh! join:

This case marks the second occasion Parsons and Whittemore, Inc.
(P&W), has sought to press its antitrust concerns in connection with the
licensing of St. Lucie 2.! In Florida Power & Light Co. (St. Lucie Plant,
Unit No. 2), ALAB-661, 14 NRC 1117 (1981) (P&W 1), we rejected
P&W'’s petition to intervene at the operating license stage of St. Lucie 2.
We ruled that where, as here, the construction permit antitrust review
proceeding is still in progress, the antitrust provisions of the Atomic
Energy Act preclude the Commission from instituting a second antitrust
hearing in conjuction with FPL’s operating license application.?

We now affirm the Licensing Board’s denial of P&W'’s late petition to
intervene in the construction permit antitrust review proceeding. We do so
because P&W has failed to explain, as required by the Atomic Energy
. Act, how the activities under the St. Lucie 2 license will have an anticom-
petitive effect on P&W'’s electric generating facility. Section 105¢(5) of the
Atomic Energy Act of 1954, 42 U.S.C. 2135¢(5); Louisiana Power and
Light Co. (Waterford Steam Electric Generating Station, Unit 3), CLI-
73-25, 6 AEC 619, 621 (1973) (Waterford II).

' pew's subsidiary, Resources Recovery (Dade County), Inc. (RRD), joins P&W in this
endeavor.

Our reasoning was as follows: Section 105¢(2) of the Atomic Energy Act of 1954, 42
U.S.C. 2135¢(2), explicitly states that the construction permit antitrust review shall not be
repeated at the operating license stage unless the Commission determines that “significant
changes in the licensee’s activities or proposed activities have occurred subsequent to the
previous review by the Attorney General and the Commission . . . ,” Where the construction
permit antitrust review is ongoing, there necessarily is no “previous” review subsequent to
which any “significant changes™ could have occurred. We also noted that the Commission has
delegated the triggering “significant changes™ decision to the NRC staff, and no such decision
had been made. P&W I, 14 NRC at 1121-22 and n.12.
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We draw on our earlier opinion for factual background.

This Commission’s consideration of the antitrust aspects of the
licensing of Unit 2 of the St. Lucie facility began when Florida
Power & Light Company (FPL) filed its application for a con-
struction permit in September 1973. As required by subsection
105¢(1) of the Atomic Energy Act of 1954, 42 U.S.C. 2135¢(1),
the Commission referred the application to the Attorney General
of the United States for his antitrust review. On November 14,
1973, the Attorney General advised the Commission by letter that
he did not, at that time, recommend holding an antitrust hearing.
The Commission published the Attorney General's advice in the
Federal Register, but nonetheless invited interested parties to peti-
tion to intervene and request a hearing on the antitrust aspects of
FPL’s construction permit application. 38 Fed. Reg. 32159
(November 21, 1973). No such petition was filed during the time
specified in the notice, and, thus, no antitrust hearing was in-
stituted.

Four years later, however, Florida Cities requested such a
hearing. Having demonstrated good cause for failing to do so in a
timely manner, they were granted an antitrust hearing before a
specially convened licensing board. LBP-77-23, 5 NRC 789, af-
firmed, ALAB-420, 6 NRC 8 (1977), affirmed, CLI-78-12, 7
NRC 939 (1978). That hearing is still in progress.

On March 9, 1981, the Commission published a notice of
opportunity for hearing on FPL’s recently filed application for a
license to operate Unit 2. 46 Fed. Reg. 15831. On April 7, P&W
filed a petition to intervene and request for a “limited antitrust”
hearing [footnotes omitted; emphasis in original].

P&W I, supra, 14 NRC at 1119-20.

When FPL opposed that operating license stage petition on the ground
that the Licensing Board had no jurisdiction over the asserted antitrust
claims (a position we later upheld in P&W I), P&W filed a similar
petition in this ongoing construction permit antitrust review. Its petition
concerned primarily the antitrust implications of a proposed settlement
agreement negotiated in this proceeding.’

3 The settlement agreement, which was negotiated among the Department of Justice, the
NRC staff, and FPL, was accepted by the Licensing Board in an unpublished memorandum
and order issued April 24, 1981, The Board’s order made the settlement license conditions
effective immediately, allowed the nonsettling parties, Florida Cities, to proceed with their
antitrust claims against FPL, and left open the possibility that more stringent (but no lesser)
antitrust conditions could be imposed after hearing.
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P&W explained that it had recently completed construction of a solid
waste processing facility in Dade County, Florida, which was capable of
processing 18,000 tons of solid waste (or garbage) per week, converting the
* combustibles to fuel, and burning the fuel to create steam. In conjunction
with the solid waste processing facility P&W had constructed a 76
megawatt electrical (MWe) generator to use the steam. P&W asserted
that its electric generator facility was a qualifying small power producer
within the meaning of the Public Utilities Regulatory Policies Act of 1978,
(*PURPA™), Pub. L. No. 95-617, 92 Stat. 3117 (found in scattered
sections of Titles 15, 16, 30, 42 and 43 of the United States Code) — an
Act intended to encourage the generation of electric energy through
unconventional means by small power producers. Its ability to become
commercially viable, and thus to fulfill Congress’ expectation that PURPA
facilities contribute to the overall energy independence of the nation,
depended, said P&W, upon its ability to compete with entrenched utilities
such as FPL.

P&W claimed that FPL had monopoly power over the transmission grid
that spans southern and eastern Florida and had used that monopoly power
in refusing to wheel power for P& W.* According to P& W, the settlement
agreement negotiated among the Department of Justice, the NRC staff,
and FPL in this construction permit antitrust review proceeding (supra
n.3) poses a competitive threat because the settlement provisions diminish
qualifying facilities’ benefits under PURPA, thereby further limiting
P&W’s access to FPL’s transmission grid and adversely affecting P&W's
ability to compete with FPL in the sale of electric power. In particular,
P&W complained that the settlement conditions fall short of a “clean”
wheeling provision (that is, wheeling upon P& W’s request) and allow FPL
excessive discretionary latitude to deny PURPA facilities access to FPL’s
transmission grid.® P& W’s petition went on to detail why it believed it

4 Toward that end PURPA grants qualifying facilities the right, in accordance with Federal
Energy Regulatory Commission (FERC) regulations, to sell their output to an electric utility,
to interconnect with a utility, and to buy at retail from the utility the electric power the
facility needs. 16 U.S.C. 824a-3. Sce generally 18 CFR Part 292,
$ “Wheeling™ is the “transfer, by direct transmission or displacement, [of] electric power from
one utility to another over the facilities of an intermediate facility.” Otter Tail Power Co. v.
United States, 410 U.S. 366, 368 (1973).
¢ For example, P&W pointed to the proviso in Section X(b) of the settlement conditions that
nothing in the license will require FPL to wheel to or from a retail customer. Because P&W
expected to be a retail customer of FPL and claimed that as a PURPA facility it had a right
to make such purchases. P&W argued that the settlement conditions could be construed by
FPL to deny it and its customers transmission access. P&W also pointed to Section X(a)(5)
which obliges FPL to wheel for PURPA facilities only if the facility’s customer agrees to sell
the PURPA facility backup and maintenance power during the time and to the extent of its
purchases from the PURPA facility. P&W argued that this provision conflicted with a
PURPA facility's right to have the principal utility, here FPL, provide backup and main-
(CONTINUED)
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satisfied the late filing requirements of 10 CFR 2.714(a)(1) despite the
fact that the time to intervene had expired more than seven years earlier.’

FPL and the staff opposed P&W'’s late intervention petition. First, FPL
argued that P&W was not a qualifying PURPA facility and thus had no
interest in the antitrust review proceeding. According to FPL, P&W had a
contractual commitment to turn over the solid waste processing facility and
the 76 MWe generator it had constructed to Dade County. (In turn, Dade
County was to transfer the generator to FPL to own and operate.) P&W
also had committed to a long-term contract to operate the solid waste
processing facility for Dade County. FPL claimed that P& W had breached
those commitments when P&W realized it would lose large sums of money
under its contract with Dade County to operate the solid waste processing
facility. Second, FPL argued that the settlement license conditions of
which P&W complained could, as 'a matter of law, neither create or
maintain a situation inconsistent with the antitrust laws nor diminish
P&W'’s asserted PURPA rights, because the license conditions imposed no
obligations on anyone other than FPL. For the same reasons, FPL argued
that P&W had not shown a meaningful tie or nexus between the activities
under the nuclear license and the allegedly anticompetitive situation. Last-
ly, FPL argued that P&W’s intervention petition failed to meet NRC
standards for late intervention.® In very general terms, the staff also argued
against granting the intervention petition.’

tenance power upon request. Sec Brief of Resources Recovery {Dade County), Inc. and
Parsons & Whittemore, Inc., in Support of Their Petition for Leave to Intervene and
Request for an Antitrust Hearing (filed April 7, 1981) at 18-20 (OL Bricf) (incorporated by
reference in P& W's construction permit antitrust intervention petition).

7 P&W claimed it had good cause for late intervention because only when it unearthed the
settlement (apparently in March, 1981) did it realize FPL was utilizing the construction
permit antitrust review proceeding assertedly to undercut P&W's rights as a qualifying
PURPA facility. P&W also claimed that no other means besides intervention in the NRC
antitrust review was adequate to protect against FPL’s monopoly power; that it alone was in
a position to develop a sound record as to the effect of the settlement agreement on PURPA
facilitics; and that intervention would not delay the proceeding because the impact of the
settlement agreement was already an issue before the NRC. ‘

¥ FPL's arguments were as follows; good cause was lacking because the settlement agreement
to which it was tied was irrelevant; petitioner’s asserted interest as a PURPA facility could
adequately be protected by the Federal Energy Regulatory Commission; its participation here
would not assist NRC in developing a sound record on the antitrust claims before it; inquiry
into the evolving relationship between FPL and asserted PURPA facilities would broaden the
issues, delay the proceeding, and require NRC to resolve the commercial dispute which
surrounded the solid waste disposal facility. See Partial Response of Florida Power & Light
Company in Opposition to “Petition for Leave to Intervene and Request for Hearing” Filed
Out of Time by Parsons & Whittemore, Inc. and Resources Recovery (Dade County), Inc.
(filed June 26, 1981).

% See Tr. 60-69 (July 20, 1981). The staff did not have an opportunity to brief its position
because the Licensing Board issued its ruling on P&W'’s intervention petition before full
briefing.
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In a memorandum and order issued August 5, 1981, the Licensing
Board denied P&W’s intervention petition, but granted it conditional
amicus status to present legal arguments concerning the appropriateness of
granting relief to PURPA facilities if the Board should find that a
situation inconsistent with the antitrust laws existed in connection with
Florida Cities’ antitrust objections to the licensing of St. Lucie 2. LBP-
81-28, 14 NRC 333. The Board found that in each particular P&W failed
to satisfy the requirements for late intervention. See 10 CFR 2.714(a)(1).
The Board also ruled, as a separate and independent matter, that P&W
failed to meet the Commission’s nexus requirement of alleging a meaning-
ful tie between the operation of St, Lucie 2 and the anticompetitive
situation complained of by P&W. Thereafter, in 2 memorandum and order
issued October 2, 1981, the Licensing Board adhered to its ruling denying
intervention. LBP-81-41, 14 NRC 839.

This appeal followed. We affirm the Licensing Board on its nexus ruling
and do not reach its alternative holding.

P&W’s intervention petition is fundamentally deficient in failing to
explain how the operation of St. Lucie 2 will have an anticompetitive
effect on P&W’s generating facility. For us to exercise jurisdiction over
P&W’s antitrust claims, the existence of that tie is essential. Because
P&W has failed to demonstrate such a nexus here, we affirm the denial of
its intervention petition.'!® We begin by recounting the NRC’s nexus re-
quirement, then turn to P&W’s allegations and an analysis of why those
allegations do not satisfy the governing criteria.

A. The Nexus Requirement

When licensing the construction of a nuclear power plant, the antitrust
review undertaken by the Commission is, by statute, to determine “whether
the activities under the license would create or maintain a situation
inconsistent with the antitrust laws . . . .”"" We and the Commission have
explained the purpose and scope of that jurisdictional grant on numerous
occasions. For example, in Detroit Edison Co. (Enrico Fermi Atomic
Power Plant, Unit No. 2), ALAB-475, 7 NRC 752, 756-57 (1978), we
stated:

[T]he Commission’s writ to enforce the antitrust laws does not
run to the electric utility industry generally. Neither does it reach

19 Nothing that we say in this opinion is meant to express any view on the merits of P&W's
antitrust claims.
1! Section 105¢(5) of the Atomic Energy Act of 1954, 42 U.S.C. 2135¢(5).
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all actions by utilities that generate electricity with nuclear-
powered facilities. Rather, Congress authorized this Commission to
condition nuclear power plant licenses on antitrust grounds only
where necessary to insure that the activities so licensed would
neither create nor maintain situations inconsistent with the an-
titrust laws. The reason for the grant, as the Commission has
explained, was “a basic Congressional concern over access to
power produced by nuclear, facilities,” because the industry was
nurtured by public funds and the legislature was anxious that
nuclear power “not be permitted to develop into a private mon-
opoly via the [NRC] licensing process.” Put another way, the
preservation and encouragement of competition in the electric
power industry through “fair access to nuclear power” is the
principal motivating consideration underlying Section 105c of the
Atomic Energy Act [footnotes omitted].

Other NRC decisions in the antitrust area have been an elaboration of
that basic theme. Thus, in Kansas Gas and Electric Co. (Wolf Creek
Generating Station, Unit No. 1), ALAB-279, 1 NRC 559, 574-75 (1975)
{Wolf Creek I), we explained how the Commission had devised its pleading
requirements to flesh out the statutory standard:

Where an intervenor proposes to raise antitrust matters, the
Commission has elucidated its regulations to make clear, first, that
his petition “must describe a situation inconsistent with the an-
titrust laws™ [Louisiana Power and Light Co. (Waterford Steam
Electric Generating Station, Unit 3), CLI-73-7, 6 AEC 48, 49
(1973) (Waterford 1I)]; second, that “[a] description of a situation
inconsistent with the antitrust laws — however well pleaded —
accompanied by a mere paraphase of the statutory language,
alleging that the situation would be created or maintained by the
activities under the license, would be deficient” (Waterford II,
supra, 6 AEC at 621 n.2); and, third, that the petition must
“identify the specific relief sought . . . and whether, how and the
extent to which the request fails to be satisfied by the licensg
conditions proposed by the Attorney General” (Waterford I, supra,
6 AEC at 49).

Most critical is the second of the requirements — an explanation of how
the activities under the license would create or maintain an anticompetitive
situation (Waterford II, supra, 6 AEC at 621):

In our view, it is the existence of that tie which is critical to
antitrust proceedings under the Atomic Energy Act. If activities
relating to a facility have no substantial connection with alleged
antizompetitive practices, there is no need for a hearing as to such
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practices or proposed forms of relief from them. In short, an
intervenor must plead and prove a meaningful nexus between the
activities under the nuclear license and the “situations™ alleged to
be inconsistent with the antitrust laws.

The hearing issues cannot and should not be divorced from the
overriding requirement that there be a reasonable nexus between
the alleged anticompetitive practices and the activities under the
particular nuclear license. This is a primary and predominant
question which must pervade the proceeding [footnote omitted].

Where such a tie has been shown, we have not hesitated to order relief
designed to remedy an anticompetitive situation. See Alabama Power Co.
(Joseph M. Farley Nuclear Plant, Units 1 and 2), ALAB-646, 13 NRC
1027 (1981) (Farley), petition for review pending sub. nom., Alabama
Power Co. v. Nuclear Regulatory Commission, No. 81-7547 (11th Cir,,
filed June 30, 1981); Toledo Edison Co. (Davis-Besse Nuclear Power
Station, Units 1, 2 and 3), ALAB-560, 10 NRC 265 (1979) (Davis-Besse);
Consumers Power Co. (Midland Plant, Units 1 and 2), ALAB-452, 6
NRC 892 (1977) (Midland).

B. Analysis of P& W’s Petition

The crux of P&W'’s petition is its claim that FPL exercises monopoly
power over the transmission of electric power in southern and eastern
Florida, and that the settlement conditions for St. Lucie 2 do not afford
small power producers, such as P&W, fair access to FPL’s transmission
grid. Without fair access to that transmission grid requiring FPL to wheel
P& W-generated power to potential P&W customers (access that FPL has
refused), P&W claims it will be injured competitively and the congres-
sional purpose to foster small power production through unconventional
means will be frustrated.

We think that claim — the use of monopoly power to injure a potential
competitor by a refusal to deal — sufficiently pleads the existence of a
situation inconsistent with Section 2 of the Sherman Act. 15 U.S.C. 2."?
The Supreme Court has expressly ruled that a utility company's unjustified

12 This is not to say that we consider P&W's papers a model pleading. They do not, for
example, name the particular antitrust statute alleged to be violated by FPL's conduct. We
are entitled to more from experienced counse! and have so cautioned in the past. Wolf Creek

(CONTINUED)
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refusal to wheel, where its control of transmission facilities precluded a
potential competitor from obtaining low cost power, constitutes a violation
of the anti-monopoly provisions of the Sherman Act, 15 US.C. 1, 2. Otter
Tail Power Co. v. United States, 410 U.S. 366 (1973), affirming, 331 F.
Supp. 54 (D. Minn. 1971)." The fact that here P& W’s claim is centered
on its desire to use FPL’s transmission grid to transmit rather than to
receive power is of no consequence.' In either case, the key is that
monopoly power has allegedly been used to restrict potential competition.
See generally Midland, supra, 6 NRC at 912-14, 918-24.

So too, we think that P& W has adequately pleaded the specific relief it
seeks, and how the settlement conditions agreed to by the Department of
Justice do not afford it that relief. As noted supra p. 26 and n. 6, P&W
enumerated the specific settlement conditions it found objectionable, and
explained its interest in obtaining a “clean” wheeling provision which
would afford more extensive access to FPL’s transmission grid.

What is lacking in the petition, however, is what the Commission has
termed the “overriding requirement”, Waterford I1, supra, 6 AEC at 621,
of a meaningful tie between the activities under the license (here, operation
of St. Lucie 2) and the anticompetitive situation (in this case, FPL’s
allegedly monopolistic control over the transmission of electric power in
southern and eastern Florida.

P&W'’s nexus argument is twofold. First, P& W argues that because the
St. Lucie settlement agreement contains license conditions that take into
account (but, according to P&W, do not cure) FPL’s transmission mo-
nopoly, there exists a tie between operation of St. Lucie 2 and the anticom-
petitive transmission grid situation. It is P& W’s argument that the “statute
requires not that you have a nexus with the facility as such, but with the
license under which the facility will operate. This license takes into

I, supra, 1 NRC at 576. Nevertheless, because the Sherman Act, Section 2, claim can fairly
be inferred from the pleadings, and because the point in any event is not dispositive, we are
willing to treat the petition as satisfactorily outlining a situation inconsistent with the
antitrust laws.

We also reiterate that nothing in this decision is meant to express any opinion on the merits
of P&W's antitrust claims. FPL, for example, argues that it had perfectly justifiable business
rcasons for refusing to wheel power for P&W.

13 Qee also Lorain Journal Co. v. United States, 342 U.S. 143, 154 (1951) (newspaper’s
refusal to accept advertisements from customers who also advertise on local radio station is
use of monopoly power to destroy threatened competition in violation of Sherman Act,
Section 2); Klors v. Broadway-Hale Stores, 359 U.S. 207, 211-13 (1959) (concerted refusal
by appliance retailers, manufacturers and distributors to deal with retail dealer violates
Sherman Act, Section 1.

1 pg W does in fact also allude to its need to have power wheeled in to it. See OL Brief,
supra n.6, at 18.
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account FPL'’s entire transmission grid.” App. Tr. 10." Second, P&W
argues that it has a constitutional right to intervene in the proceeding
because it is a PURPA facility affected by the license conditions. App. Tr.
25, P&W App. Brief at 51-58. We find neither argument persuasive.

The controlling language of Section 105¢(S) requires that the anticom-
petitive situation be linked to “the activities under the license”. As we
construe that statutory term, and as we have construed it throughout, the
licensed activities must play some active role in creating or maintaining the
anticompetitive situation. Put another way, the nuclear power plant must
be an actor, an influence, on the anticompetitive scene.

Wherever we have found the nexus requirement met, that fundamental
linkage has existed. Thus, in each of our cases the focus has been on the
claim that the cheaper power of the nuclear plant being licensed would
actively support the dominant competitive position of the license applicant.
For example, in Midland, supra, 6 NRC at 1094-95, we had

no difficulty in making the requisite connection on the basis of
this record. One reason we have written at length — perhaps
prolixly — is precisely to demonstrate that nexus between the
existing anticompetitive situation and the introduction of the Mid-
land generating capacity. Without repeating our findings chapter
and verse, fair access to efficient, dependable and economical
baseload generation is at the heart of the competitive situation
before us [footnote omitted].
Similarly in our recent Farley decision (supra, 13 NRC at 1086), we
found
no doubt as to the company’s short and long-range objectives in
refusing to share in the ownership of Farley; the preservation of its
dominant power in the wholesale and retail markets for electricity
in central and south Alabama.
See also Davis-Besse, supra, 10 NRC at 293-94.

This is not to say that a refusal to wheel — the situation of which
P&W complains — cannot be an antitrust violation or form the predicate
for relief that the NRC is entitled to impose to remedy an anticompetitive
situation. (As we have already observed, supra p. 30, the P&W petition
does adequately outline a Sherman Act, Section 2, violation by FPL.)
Indeed, in each antitrust case that has reached us on the merits, we have
found that a wheeling provision was justified in order for the potential

13 See also Brief of Parsons and Whittemore, Inc. and Resources Recovery (Dade County)
Inc. in Support of their Appeal from Denial of their Intervention Petition and Request for
Hearing (filed October 26, 1981) at 18-23 (P&W App. Brief).
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compctitor 10 make efficient use of its access to the nuclear plant’s
power.'® But the wheeling relief we have ordered has been in the context of
recmedying an anticompetitive situation that was influenced by the power
plant being licensed. We stressed in Midland, supra, 6 NRC at 1099, that
as to that situation,
no type of license condition — be it a requirement for wheeling,
coordination, unit power access, or sale of an interest in the plant
itself — is necessarily foreclosed as a possible form of relief.
Section 105¢ imposes no limits in this respect; it gives the Com-
mission “authority . . . to issue a license with such conditions as it
deems appropriate™ [footnote omitted].
Sec also Davis-Besse, supra, 10 NRC at 291-92; Farley, supra, 13 NRC
at 1098-99.

Our focus here, for purposes of deciding whether P& W has satisfied the
statutory nexus requirement, must therefore be on what way P&W claims
operation of St. Lucie 2 will harm it competitively, not whether access to
FPL's grid is an appropriate form of relief to remedy a Sherman Act,
Section 2, violation. All that P&W offers on this score is the claim that
the scttlement license conditions for St. Lucie 2 do not cure the anticom-
petitive situation of FPL’s monopolistic hold on the transmission grid for
southern and eastern Florida. But that is insufficient. The license con-
ditions do not adversely affect P&W. As P& W concedes, and as is plainly
so, the license conditions impose obligations only on FPL.' P&W is in no
worse position with the license conditions than with no license conditions
whatever, .

Nor is there any way other than the settlement license conditions in
which P&W claims operation of St. Lucie 2 will adversely affect its
competitive position. There is simply no explanation by P&W of how
FPL's bringing on line St. Lucie 2 will act to maintain or entrench FPL’s
alleged transmission monopoly. In essence, P&W’s argument reduces to

% See Midland, supra, 6 NRC at 1044 (“without access to the company's transmission
network, the small utilities cannot coordinate with or buy wholesale power from . . . utilities
other than Consumers™); Farley, supra, 13 NRC at 1108 (*[i]t is evident that AEC needs
access to the applicant’s transmission system to make effective use of its share of the output
from Farley™). See also Davis-Besse, supra, 10 NRC at 294 n.76 (approving of wheeling
conditions parallel to those imposed by the Supreme Court in Otter Tail, supra).
IThe following exchange for example, took place at oral argument (App. Tr. 9):

[MR.] EILPERIN: It is my understanding that the settlement agreement does

not impose any obligations on anyone other than FPL. Is that inaccurate?

MR. KUCIK [P&W]: No, that is accurate.

While P& W's intervention petition claimed that the settlement license conditions restricted
its PURPA rights before FERC (see supra, p. 26), Section XIII of the conditions belies that
claim, for it provides that “[n]othing herein shall be construed to affect the jurisdiction of
FERC or any other regulatory agency.” See also 14 NRC at 339. We expressly rule that the
settlement license conditions in no way diminish whatever PURPA rights P&W may have.
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the proposition that, where an applicant for a nuclear power plant enjoys a
monopoly position, this Commission can take the licensing of the plant as
the occasion for remedying the anticompetitive situation, despite the fact
that the nuclear power plant has no influence on that situation. That
position reads out the nexus requirement of Section 105¢(S) in its entirety.
Whatever may be the merits, as a matter of antitrust policy, of P&W'’s
position that this Commission should exercise such wide-ranging antitrust
authority, Congress has not seen fit to extend NRC’s antitrust jurisdiction
that far.

Lastly, P&W claims that it has a constitutional right to intervene in the
proceeding because the proceeding ostensibly affects its interest. P&W
relies on three cases, none of which is apposite.'"® The short answer to
P&W's argument is that the proceeding does not affect any constitutional
interest. Nothing in the proceeding, including the license conditions that
are the focus of P&W’s concern, imposes any obligation whatever on
P&W. Nor, in a practical sense, does denial of intervention impair or
impede P& W’s ability to protect its interest in obtaining PURPA wheeling
rights from FPL. Cf. Fed. R. Civ. P. 24(a). Indeed, the settlement license
conditions explicitly recognize the Federal Energy Regulatory Commis-
sion’s power and authority to grant wheeling rights to PURPA facilities.
See n.17 supra.

Our rejection of P&W’s position does not leave it without a forum in
which to press its case. It can pursue its antitrust claims before a federal

% \n Natural Resources Defense Council, Inc. v. Costle, 561 F.2d 904, 909 n.27 (1977), the
D.C. Circuit reversed a district court order that denied the intervention petition of certain
manufacturers who “will almast certainly be affected by regulations promulgated pursuant to
the settlement agreement™ between the Environmental Protection Agency and an
environmental organization relating to a rulemaking timetable for regulating pollutants under
the Federal Water Pollution Control Act Amendments of 1972. The court of appeals found
that that interest, coupled with their interest in possible further proceedings about
modifications in the timetable and exclusion of certain substances from regulation, satisfied
the practical impairment of interest standard of Fed. R. Civ. P. 24(a)(2). Even assuming that
the practical impairment of interest standard of Rule 24(a)(2) is constitutionally mandated (a
dubious proposition at best because it would mean that the pre-1966 version of Rule 24 was
constitutionally defective), the multiplicity of interests at stake in Costle present a far more
compelling case than this, where the settlement license conditions do not trench on how P&W
is to conduct its business, and P&W can protect its interest against FPL’s allegedly
anticompetitive practices in other forums. See infra, pp. 20-21.

In Sea-Land Service, Inc. v. Federal Maritime Commission 653 F.2d 544 (1981), the D.C.
Circuit ruled that Section 15 of the Shipping Act of 1916, 46 U.S.C. 814, requires a new
natice and opportunity for third persons to comment on final agency action that expands the
authority proposed by parties to a Section 15 shipping agreement. That case, which has due
process overtones, is inapposite for a variety of reasons, most notably because the settlement
license conditions here do not expand, but rather limit, FPL's NRC-licensed activities. For
the same reason, Arkansas-Best Freight System v. United States, 399 F. Supp. 157 (W.D.
Ark. 1975), aff'd sub. nom., Bowman Transportation, Inc. v. Arkansas-Best Freight System,
Inc., 425 U.S. 901 (1976), upon which the Sea-Land court relied, is inapposite.
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district court; its PURPA and associated claims before the Federal Energy
Regulatory Commission; its claims for interconnection before the Florida
Public Service Commission; and its contract dispute claims (supra, p. 27)
before the appointed arbitrator. But Congress has limited our antitrust
review jurisdiction to anticompetitive situations influenced by the nuclear
power plant being licensed, and, absent an explanation by P&W of that
tie, we must deny its petition for intervention.'”

The Licensing Board’s denial of Parsons and Whittemore’s intervention
petition is affirmed.
It is so ORDERED.

FOR THE APPEAL BOARD

C. Jean Shoemaker
Secretary to the Appeal Board

19 While we do not understand P&W to have filed a federal district lawsuit, other avenues are
being pursued. The contract dispute is in arbitration and FERC has before it P&W's claim
to PURPA status. Morcover, on December 20, 1981 the Florida Public Service Commission
ordered FPL to interconnect its transmission grid with P&W. See Florida Public Service
Commission, Order Requiring Interconnection, Order No. 10481, Docket No.
810249-EU(MC). Interconnection was accomplished January 9, 1982, but the order is still
subject to a pending appeal. See Amicus Curiae Brief and Proposed License Conditions
Submitted by Parsons & Whittemore, Inc. and Resources Recovery (Dade County), Inc.
(filed January 13, 1982) at p. 4 n.5.

In addition, the Licensing Board has found that, insofar as Florida Cities’ claims are
concerned, the operation of St. Lucie 2 would create or maintain a situation inconsistent with
the antitrust laws. LBP-81-58, 14 NRC1167 (December 11, 1981). As noted carlier, supra p.
28, P&W has been granted amicus status before the Licensing Board to present legal
arguments concerning the appropriateness of granting relief to PURPA facilities. Thus, it
may be that even our own adjudicatory forum offers P&W the possibility of some remedy.
But see p. 33, supra. We, of course, express no opinion on the correctness of this recent
Licensing Board decision, or on the appropriate scope of relief should that decision stand.
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28, 1980, the NRC Staff published a Notice of Proposed Issuance of
Amendment to Facility Operating License (45 FR 35948). That Notice
provided that requests for hearing could be filed by June 27, 1980.

Some seven months later on January 19, 1981, under the letterhead of
the New York Public Interest Research Group, that Group; The Citizens’
Institute for a Positive Energy Policy; Greater New York Council on
Energy; Westchester People’s Action Coalition; Friends of the Earth,
Atlantic Region; and Warren Liebold, Mina Hamilton, and Marvin Res-
nikoff (of the Sierra Club) filed a request for hearing. The request
enumerated five specific areas of concern but did not indicate whether any
of the petitioners had standing. The request stated:

“[e]ven though we monitor the operations at Indian Point as best
as we can, we failed to spot [the notice of proposed issuance]

Staff responded in opposition to the request. Applicant indicated in a
letter of February 27, 1981, that it would respond in accord with the time
limits set forth in 10 CFR §2.714. Apparently Applicant was not served
and was alerted to the request by the Staff's response. Petitioners, on
March 4, 1981, indicated their desire to reply to both Applicant and Staff
ten days following Applicant’s response.

The matter remained in this posture until November 6, 1981, when the
Staff filed a Status Report indicating that it was ready to issue the
requested amendment but for the pendency of the hearing request. This
Board was then reconstituted. After review of the matter, the Board issued
an Order on November 13, 1981, which, noting the absence of a response
from Applicant, afforded Petitioners an opportunity to reply to the Staff’s
response and Applicant and Staff an opportunity to respond to any such
reply. Filings have been received pursuant to this Order.

Before addressing the merits of the Petitioners’ request, the Board will
respond to a request for Applicant contained in a letter to the Board of
November 13, 1981. That letter states that “. . . it would be a monstrous
perversion of administrative procedure and the Commission’s rules if [a
hearing] request were to receive any consideration, some seventeen months

" after the deadline for such requests. The letter emphatically points
out that Applicant has never been served with such a request, and alleges
that Applicant will be prejudiced if the amendment is not issued forthwith.

Applicant’s assertion that there is a basis for ignoring the request must
ultimately rest on the fact that Applicant was never served. But for the
fact that Applicant had actual knowledge of the existence of the request,
its argument might have some merit. However, despite its knowledge that
a request was outstanding, Applicant chose to do nothing until the filing of
the Staff's Status Report. Had Applicant acted on its knowledge, obtained
and responded to the request, this matter undoubtedly could have been
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resclved by late spring of last year. Its inaction could only lead to the
inference that it did not object to the hearing request.

In these circumstances, it is particularly inappropriate for Applicant to
urge that the request be dismissed without consideration. Clearly any delay
in considering the request was occasioned by Applicant’s failure to respond.
It comes with ill grace for Applicant, having created the delay, to now
argue that this delay requires dismissal of the request without consider-
ation. We therefore will consider the request on its merits.

Both Applicant and Staff argue that Petitioners’ December 1 filing is
sufficiently different from this earlier request as to constitute a new
request. If this argument is accepted, the request is tardy by some 17
months rather than seven months. We do not address this argument
because we consider the request inexcusably tardy when considered ‘only
six months late. Similarly we do not consider Petitioners’ compliance with
§2.714 with regard to standing and the identification of aspects of the
proceeding in which they are interested. We assume without deciding that
Petitioners have satisfied these requirements, and proceed to a consider-
ation of the factors specified in §2.714 under which tardy requests are to
be judged.

Good Cause for Failure to File on Time

In their original request, Petitioners indicated that they had simply
failed to spot the notice indicating that the license amendment application
had been filed. In their December 1 filing, they state that until January 8,
1981, they had anticipated that the issues encompassed by the amendment
would be considered in another proceeding, currently underway, with
regard to the Indian Point Station.

Applicant correctly points out that these two justifications are inherently
inconsistent. The December excuse — that the Petitioners were looking to
another proceeding to satisfy their concerns —implies that Petitioners were
aware of the pendency of the license amendment application. In their
earlier request, Petitioners assert that they were not aware of the request.
Consequently, the December justification must be discounted.

But even if this justification is accepted, it cannot excuse Petitioners’
delay. In order to protect their rights, it was incumbent upon Petitioners to
file their request in this proceeding on a timely basis. The request could
have incorporated the condition that it should be deemed withdrawn if
their concerns were taken up elsewhere. Just as a petitioner may not rely
upon its interests being represented by another and then justify an un-
timely petition to intervene on the other’s withdrawal from the proceeding
(Gulf States Utilities Company [River Bend Station, Units 1 and 2],
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ALAB-444, 6 NRC 760, 796 [1977]; ¢f. Duke Power Company [Cherokee
Nuclear Station, Units 1, 2 and 3], ALAB-440, 6 NRC 642, 645 [1977],
a petitioner may not rely on the pendency of another proceeding to protect
its interests and then justify its late petition on that reliance when the
other proceeding fails to encompass petitioner’s interests. Cf. Public Ser-
vice Company of Indiana (Marble Hill Nuclear Generating Plant, Units 1
and 2), LBP-76-25, 3 NRC 847, 854-5 (1976).

Nor does reliance on the other proceeding in this situation appear
justified. As Staff points out, the scope of this other proceeding has not
changed significantly since May 30, 1980, when it was delineated by the
Commission in an unpublished order. The questions posed by the Commis-
sion in that order do not arguably include considerations incident to the
expansion of the spent fuel pool’s capacity.

Finally, we note that Petitioners’ original justification, failure to spot the
notice, does not furnish justification for their untimely request. Just as an
ignorance of the Commission's requirements with regard to requests for
hearing and petitions to intervene does not justify untimely filings
(Tennessee Valley Authority [Browns Ferry, Units 1 and 2], ALAB-341, 4
NRC 95 {1976]; New England Power & Light Company [NEP, Units |
and 2], LBP-78-18, 7 NRC 932 [1978]), ignorance of the publication of
the Federal Register notice does not constitute good cause for this belated
request. The Federal Register Act provides that *“[a] notice of hearing or
of opportunity to be heard, required or authorized to be given by an Act of
Congress . . . shall be deemed to have been given to all persons residing
within the States of the Union . . . when the notice is published in the
Federal Register . . .". (44 USCA §1508) Clearly, failure to spot the
Federal Register notice in question does not constitute good cause for
Petitioners’ untimely request.

In sum, we hold that Petitioners’ December justification for its belated
request is, first, implausible; second, legally insufficient; and third, even if
legally sufficient, not reasonable under the circumstances. We hold that its
original justification is legally insufficient. Petitioners have totally failed to
show good cause for this belated request. Nonetheless, the remaining four
factors under §2.714 must be considered. We proceed with that consider-
ation.

The Remaining Four Factors

The first of the remaining four factors is the availability of other means
whereby Petitioners may protect their interests. Petitioners point to the
ongoing proceeding and state that this will not afford them protection. We
agree. Beyond that, as Applicant and Staff point out, there are the

40




provisions in the Commission’s rules which permit members of the public
to seek the initiation of rulemaking and adjudicatory proceedings. While
we agree that these provisions are available to Petitioners, we do not think
they are as efficacious as a prior hearing. Therefore we weigh this factor
slightly in Petitioners’ favor.

The second of the remaining factors is the extent to which Petitioners
may be expected to assist in the development of a sound record. Petitioners
state that they intend to offer expert testimony on the issues identified in
their request, and that this testimony will differ substantially with Ap-
plicant’s and Staff's analyses. Without a further particularization, this
factor must be weighed against Petitioners. An unparticularized statement
that expert testimony will be offered is insufficient, in these circumstances,
to assist Petitioners.

The third of the remaining four factors, the extent to which Petitioners’
interest will be represented by existing parties, weighs in Petitioners’ favor
only to the extent that, if Petitioners’ request is denied, there will be no
proceeding and hence no parties. However, as the staff points out, it has a
duty to see to it that the public interest in the enforcement of the Atomic
Energy Act’s requirements is met. In the circumstance of an unjustifiably
late request which does not indicate what benefits to the public will result
from its allowance, we believe it appropriate to assume that the Petitioners’
interest will be adequately represented by the Staff. Consequently we do
not weigh this factor in Petitioners’ favor.

The last of the remaining factors, whether Petitioners’ participation
would broaden the issues or delay the proceeding, weighs against Petition-
ers. Clearly their participation will do both. Absent some showing that a
public benefit will accrue from their participation, it must be assumed that
starting a proceeding at this late date will have the effects of, at a
minimum, inconveniencing the Applicant and diverting Commission re-
sources from other tasks, Thus this factor weighs against Petitioners.

Conclusion

We have found a total absence of good cause for Petitioners’ belated
request for a hearing. An examination of the remaining four factors which
§2.714 directs us to consider reveals that only one weighs in Petitioners’
favor, and then only slightly. No other request for a hearing having been
received, we must conclude that no proceeding should be initiated. There-
fore, it is this 4th day of January, 1982,

ORDERED,

The Petitioners’ request for hearing of January 19, 1981, as supplemen-
ted by their Response of December 1, 1981, is hereby denied.
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Petitioners may appeal this ruling to the Atomic Safety and Licensing
Appeal Board by filing of a notice of appeal and supporting brief within
ten (10) days of the service of this Memorandum and Order. Any other
party may file a brief in support of or opposition to the appeal within ten
(10) days of the service of Petitioners’ notice and brief.

FOR THE ATOMIC SAFETY AND
LICENSING BOARD

Glenn O. Bright
ADMINISTRATIVE JUDGE

"Richard F. Cole
ADMINISTRATIVE JUDGE

John H Frye, I1I, Chairman
ADMINISTRATIVE JUDGE
Dated at Bethesda, Maryland,
this 4th day of January, 1982,
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Cite as 15 NRC 43 (198é) LBP-82-1A

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD

Before Administrative Judges:

Peter B. Bloch, Chairman
Dr. Jerry R. Kline
Mr. Frederick J. Shon

in the Matter of Docket Nos. 50-440-OL
50-441-0L

CLEVELAND ELECTRIC
ILLUMINATING COMPANY, et al.
(Perry Nuclear Power Plant,
Units 1 & 2) January 6, 1982

The Board decides that in the absence of specific contrary directions
from the Commission, a contention should not be dismissed from a pro-
ceeding merely because a Commission rulemaking proceeding is pending.
Consequently, a contention concerning a method to mitigate an anticipated
transient without scram (ATWS) should not be dismissed because of a
pending rulemaking on that general subject. This type of contention is not
considered to be subject to a principle assertedly established with respect to
radioactive waste disposal contentions, that such issues are generic and
should not be considered in individual proceedings.

RULES OF PRACTICE: CONTENTIONS

Contentions need not be dismissed merely because there is a pending
rulemaking on the same subject unless the Commission has specifically
directed that they be dismissed. No such direction has been issued
concerning contentions regarding ATWS.
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MEMORANDUM AND ORDER
(Concerning Motion to Dismiss ATWS Contention)

Applicant seeks to dismiss Issue #6, the anticipated transient without
scram (ATWS) contention. (Motion of December 9, 1981.) That issue
states:

Applicant should install an automated standby liquid control
system to mitigate the consequences of an anticipated transient
without scram.

(An anticipated transient without scram occurs in a power reactor when a
foreseeable problem is so severe that control rods should be inserted in the
reactor core to slow the reaction but insertion fails to occur. An automated
standby liquid control system automatically puts a reactivity “poison”, such
as boron, into the reactor coolant in order to slow the reaction.)

Applicant claims that the ATWS issue should be dismissed because of
proposed rulemaking on ATWS issued on November 24, 1981. It argues
that Boards should not accept contentions that are the subject of general
rulemaking by the Commission. Potomac Electric Power Company
(Douglas Point Nuclear Generating Station, Units | and 2), ALAB-218, 8
AEC 79, 85 (1974). However, the regulatory staff of the Commission
(staff) disagrees with this interpretation of Douglas Point and rejects
applicant’s arguments for dismissal.

L. APPLICANT’S ARGUMENTS

Applicant argues that the Douglas Point principle

is especially germane here, where consideration of the same issue
in this proceeding that is being considered in a general rulemaking
proceeding would be administratively inefficient and counter-
productive. No purpose would be served in having this Licensing
Board determine whether or not Applicants should install an
automated standby liquid control system when that very question
will be determined generically by the Commission in a rulemaking
proceeding.

Applicant’s Brief of August 11, 1981.

Dismissal is sought by Applicant for two additional reasons. First, that
the “supplementary information” accompanying the proposed rule has
findings supporting the continued operation of reactors during the pen-
dency of the rulemaking. Applicant argues that if plants may continue to
operate during the pendency of rulemaking that it necessarily follows that
a plant that will not commercially operate for two and a half years does
not require design modifications prior to the completion of the rulemaking.
Applicant’s motion at 3-4,
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Second, applicant argues that two of the proposed ATWS rules deal
explicitly with automated standby liquid control systems (SLCS) and that
it would be unnecessary and counterproductive to litigate these same issues
in this case. Applicant considers it particularly unproductive because of the
possibility that the Board would reach a different conclusion from that
reached in the parallel rulemaking proceeding.

II. STAFF’'S ARGUMENTS

Staff distinguishes the Douglas Point case on the ground that it dealt
with uranium fuel cycle issues which were beyond the reach of Commis-
sion regulations, particularly Appendix D to Part 50. Vermont Yankee
Nuclear Power Corporation (Vermont Yankee Nuclear Power Station)
ALAB-56, 4 AEC 930 (1972); Long Island Lighting Company (Shoreham
Nuclear Power Station) ALAB-99, 6 AEC 53 (1973). By contrast, staff
finds that 10 CFR Part 50, Appendix A and the Standard Review Plan
(NUREG-0800, §15.8) set forth several ATWS-related general design
criteria (Criteria 10, 15, 26, 27 and 29) and that the mitigation or control
of ATWS events currently falls within the ambit of the regulations.

Staff also indicates that the supplementary information published with
the proposed ATWS rule does not provide a reason for suspending the
application of existing Commission rules, including the applicable general
design criteria. Furthermore, staff does not consider the language in the
supplementary information to constitute an explicit direction to thc Board
not to address ATWS issues in ongoing proceedings.

IIL CONCLUSIONS

We are convinced that there are even more significant differences
between this proceeding and Douglas Point than have been argued to us
by staff. Consequently, the motion to dismiss shall be denied.

First, we are persuaded that the Commission’s existing regulations,
contained in Appendix A to Part 50, survive the issuance of a proposed
rule. Nothing in the supplementary information indicates that the existing
regulations relating to ATWS are to be suspended. (Nor is there any
reason to think that the issuance of a proposed rule should freeze current
thinking about the interpretation of judgmental standards contained in the
existing rules.)

Second, whether or not Perry should have an automated standby liquid
control system is far more specific to Perry than nuclear waste disposal
ever was to any particular plant. Perry is one of the first General Electric
BWR/6 reactors with a Mark III containment to apply for a license and
an appropriate decision about an SLCS for Perry requires detailed know-
ledge of its characteristics. Hence, specific knowledge of this particular
plant is required both for an adjudicatory determination and for issuance
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of a reasoned rule affecting Perry. In this sense, this issue is by nature
specific.

Although the requirement of an SLCS can be treated by rulemaking,
our effort to assemble and analyze facts in an adjudicatory setting will be
helpful to the Commission whether the ultimate decision is made in an
adjudicatory context or through rulemaking. Unlike fuel disposal issues,
which are largely industry-wide and dependent on overall policies, the
SLCS issue has many aspects specific to Perry and different from SLCS
issues that might be raised with respect to different power reactors.

Third, the Commission has suggested a variety of approaches in its
proposed rules. Under the first proposed rule, if enacted, an SLCS would
be required unless the Board determined that “an operator would have
adequate information and would reasonably be expected within the time
available to take the proper corrective action.” Proposed §50.60(b)(3), 46
Fed. Reg. at 57525. Hence, even if this rule were adopted, Board efforts to
resolve this issue are likely to contribute to reaching an appropriate result.

Fourth, the Commission has not explicitly barred ATWS issues from
proceedings, and we are reluctant to infer that they were intended to be
barred. The supplementary material issued with the proposed rule does
state that “there is reasonable assurance of safety for continued operation
until implementation of a rule is complete.” [Emphasis added.] 46 Fed.
Reg. at 57523. However, the Commission did not advise Boards, as it did
in the solid waste disposal rulemaking, to discontinue their consideration of
ATWS issues during the pendency of the rulemaking. Therefore, we
continue to be controlled by the procedural rules which require us to
adjudicate contentions that have been found to be admissible in the
proceeding.

The consideration of ATWS issues is particularly important because the
Commission has determined that “reductions must be made in the fre-
quency, severity, or both the frequency and severity of ATWS accidents.”
46 Fed. Reg. at 57522. Hence, this is the kind of serious safety issue
which is at the core of the Board’s responsibilities in deciding whether to
license Perry.

ORDER

For all the foregoing reasons and based upon consideration of the entire
record in this matter, it is this 6th day of January, 1982
ORDERED
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Cleveland Electric Illuminating Co., et al.’s motion to dismiss Issue #6,
relating to the use of an automated standby liquid control system to
mitigate an anticipated transient without scram (ATWS), is denied.

FOR THE ATOMIC SAFETY AND
LICENSING BOARD

Peter B. Bloch, Chairman
ADMINISTRATIVE JUDGE

Dr. Jerry R. Kline
ADMINISTRATIVE JUDGE

Frederick J. Shon
ADMINISTRATIVE JUDGE
Bethesda, Maryland
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Cite as 15 NRC 48 (1982) LBP-82-2

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD

Before Administrative Judges:

Peter B. Bloch, Chairman
Jerry R. Kline
Hugh C. Paxton

In the Matter of Docket Nos. 50-266-OLA
50-301-OLA
WISCONSIN ELECTRIC POWER
COMPANY
(Point Beach Nuclear Plant,
Units 1 and 2) January 7, 1982

The ASLB issues an order which supplements its earlier order of
December 21, 1981 (LBP-81-62) 14 NRC 1747 (1981), by adopting a
protective order covering the release to the intervenor of allegedly propri-
etary material that it previously found should be released.

The Board denies requests for discovery and an evidentiary hearing
concerning allegations that the intervenor cannot be trusted to receive the,
information under protective order. It balances the nature of the allega-
tions against the nature of the allegedly proprietary material and concludes
that the discovery and hearing are not warranted.

Other issues raised in a motion for reconsideration filed by Westing-
house Electric Corporation, appearing specially in support of the propri-
etary nature of its sleeving report, are left for decision on a subsequent
occasion. The Board also schedules an evidentiary hearing concerning the
allegations that material in the Westinghouse sleeving report is proprietary.
It establishes procedures for the fair and expeditious conduct of that
hearing.
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ADJUDICATORY BOARDS: DELEGATED AUTHORITY

Pursuant to 10 CFR §2.718, Boards may issue a wide variety of
procedural orders that are neither expressly authorized nor prohibited by
the rules. They may permit intervenors to contend that allegedly
proprietary submissions should be released to the public. They may also
authorize discovery or an evidentiary hearing that are not relevant to the
contentions but are relevant to an important pending procedural issue, such
as the trustworthiness of a party to receive allegedly proprietary material.

However, discovery and hearings not related to contentions are of
limited availability. They may be granted, on motion, if it can be shown
that the procedure sought would serve a sufficiently important purpose to
justify the associated delay and cost.

INTERVENTION: lSél'SA‘S‘JE%lNG TO LITIGATE CONFIDENTIALITY

Intervenors who have been admitted as parties may litigate issues
concerning the alleged proprietary nature of submitted documents and may
receive, under protective order, relevant information that has been withheld
from the public but is relevant to determining the proprietary nature of
submissions.

LICENSING BOARD(S): AUTHORITY TO REGULATE
PROCEEDINGS

See “Adjudicatory Boards: Delegated Authority™.

RULES OF PRACTICE: DISCOVERY (TRUSTWORTHINESS TO
RECEIVE DOCUMENTS UNDER
PROTECTIVE ORDER)

Discovery that is not related to contentions may be authorized, on
motion, under the general authority of the Board; however, it is not
authorized explicitly by the rules. The moving party must carry the burden
of demonstrating that the information sought is sufficiently important to
justify the delay in the proceeding. On balance, discovery may not be had
concerning a single instance of the alleged untrustworthiness of an
intervenor to receive proprietary documents when the allegation is of
limited seriousness and the information which would be released pursuant
to protective order has very limited competitive value.
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RULES OF PRACTICE: EVIDENTIARY HEARING
(TRUSTWORTHINESS TO RECEIVE
DOCUMENTS UNDER PROTECTIVE
ORDER)

A party is not entitled to an evidentiary hearing on a question of the
alleged untrustworthiness of an intervenor unless the issues to be tried are
sufficiently serious, in light of the material which may be released to the
intervenor under protective order, to justify the delay and expense of such
a hearing.

RULES OF PRACTICE: SPECIAL PROCEDURE FOR
CONFIDENTIAL TRIAL PLAN

A party may be permitted to file a trial plan with the Board, without
showing specific aspects of it to another party, if the secrecy is shown to
be necessary to effective litigation. However, the trial plan will be released
to the other party after it is used. Similarly, cross-examination plans may
be required to be filed with the Board for subsequent release to parties.

RULES OF PRACTICE: PROTECTIVE ORDER

The Board considered a form of protective order suggested to it by an
interested participant and modified and issued that order, attaching it as
an appendix.

RULES OF PRACTICE: PROPRIETARY DATA

Under special circumstances, the Board may adopt a protective order
governing the release to a party of information contained in an allegedly
proprietary affidavit filed in support of the proprietary nature of another
document.

SUPPLEMENTARY ORDER
(Concerning Issuance of a Protective Order)

Our order of December 21, 1981, LBP-81-62, 14 NRC 1747, determined
that Wisconsin’s Environmental Decade (Decade) should have access to an
unexpurgated version of the allegedly proprietary November 13, 1981
affidavit (Wiesemann affidavit) filed by Westinghouse Electric Corporation
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(Westinghouse) in support of its claim that portions of another document,
the Westinghouse Sleeving Report, are proprietary and should not be
released to the public. The Board permitted Westinghouse Electric Cor-
poration {Westinghouse) to propose a protective agreement which could be
executed by Decade and implemented as a protective order.

Westinghouse’s response exceeded our expectations. In addition to a
proposed protective order it filed a motion for reconsideration of our
December 21 order, a request for admissions and a request for an eviden-
tiary hearing—all in support of its position that the Wiesemann affidavit
not be released to Decade, even under protective order.

The purpose of this memorandum is to consider the issuance of a
protective order and to decide only those issues necessary to that consider-
ation. We will not address portions of the motion for reconsideration that
are irrelevant to this concern. Those portions will be addressed subse-
quently, after other parties have had an opportunity to respond.

I SUMMARY OF CONCLUSIONS

We have concluded that the Wiesemann affidavit, with the sole deletion
of the amount of money spent by Westinghouse to develop its sleeving
process, should be released to Decade under protective order. That order,
which is Attachment A to this decision, is patterned on the protective
agreement submitted by Westinghouse, with some important deletions and
amendments made by the Board.

After considering the nature of the proprietary information which will
be released by order to Decade and the nature of the previous impropri-
eties which Westinghouse alleges to have been committed by a Decade
representative, we have concluded that it is appropriate to issue the
protective order without discovery and without an evidentiary hearing.

In our December 21 order, we discussed each section of the affidavit
which will be released under protective order. (We failed to discuss the
amount of Westinghouse's investment, which we had previously indicated
that we did consider to be proprietary.) We found that there would be very
little harm to Westinghouse were the information to be released to the
general public but that, on balance, some of the information should not be
released because its value to Westinghouse exceeded its value to the public.
An implication of this balancing act is that there is little risk in releasing
the marginally proprietary information to Decade, which is a party to this
proceeding and that the value to the Board of Decade’s participation on
this issue is enough to require the issuance of a protective order.

We note that Westinghouse continues to assert that Decade is not
entitled to discovery of this affidavit because it is not relevant to its
contentions in this proceeding. However, Westinghouse has not addressed
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the reasoning by which we concluded that Decade could present its
position in support of the public release of information in the Sleeving
Report and that it could obtain discovery related to that release.

IL THE NATURE OF THE ALLEGATIONS

In its December 31, 1981 filings, Westinghouse still has not introduced
any evidence concerning its allegations that Decade cannot be trusted with
proprietary information. However, it has filed a detailed set of requests for
admissions. Since those requests relate largely to publicly available docu-
ments, Westinghouse has now added some specificity to its concerns.

We cannot, of course, accept Westinghouse’s “Requests for Admissions
of Fact” as establishing anything. Particularly since these requests call into
question the trustworthiness of an individual, it would be highly improper
for us to reach any unfavorable conclusions about that individual before he
has had an opportunity to answer. Therefore, we have not in any way
changed our opinion of Decade’s representatives, who have been trust-
worthy and forthright in their dealings with this Board.

However, Westinghouse has requested that it be permitted to pursue its
concerns through use of our discovery procedures. Solely for the purpose of
considering that request, we shail adopt the hypothetical assumption that
the Westinghouse allegations are true. The remainder of this discussion
proceeds on that hypothetical assumption.

If we accept the Westinghouse allegations as true, then Decade’s repre-
sentatives performed the following acts: On September 1, 1981 they filed
a “NOTICE OF MOTION AND MOTION FOR STAY OF
ENFORCEMENT OF AGENCY ORDER” in the Manitowoc County
Circuit Court of the State of Wisconsin. Attached to that motion was a
three page Affidavit of Peter Anderson, a Decade representative. The
Anderson affidavit was captioned “Trade Secret Notice” and stated that
the pleading contained information considered by the Public Service Com-
mission of Wisconsin to be a trade secret and to be covered by a protective
" order issued by that Commission. However, neither the cover of the Notice
and Motion nor pages 2 and 3 of the Anderson affidavit bore any
indications of confidentiality, In addition, the Notice and Motion indicates
that it was sent to “Robert Halstad”, who apparently has not been
authorized to receive and examine the trade secrets in the document.

Westinghouse describes its Request for Admissions as its first discovery
request, suggesting that there would be follow-up requests as well,

As Westinghouse points out, 10 CFR §2.740 er seq. neither prohibits
nor allows discovery by a person not a party to a proceeding. We also
agree with Westinghouse that these procedures ought to be available to it,
as a person (not-a party) making a special appearance, if discovery would
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advance the purposes of the proceeding by permitting it to seek relevant
information. Indeed, this principle of appropriate procedural flexibility is
similar to the one we utilized when we permitted Decade to participate in
the trade secrets controversy even though the regulations neither prohibit
not authorize their participation. (We have permitted Decade to participate
because it raised—and has not waived—the trade secrets issue properly
under criteria applied in Kansas Gas and Electric Company, et al., (Wolf
Creek Nuclear Generating Station, Unit No. 1) ALAB-327, 3 NRC 408
(1976) and because its participation on this issue would be helpful to the
Board.)

We also approve of the method by which Westinghouse seeks to employ
discovery. It was correct for it to file a motion seeking authorization since
the rules do not explicitly authorize them to utilize the discovery process.

The authorization for use of the discovery process states, in 10 CFR
§ 2.740(b)(1):

Parties may obtain discovery regarding any matter, not privi-
leged, which is relevant to the subject matter involved in the
proceeding, whether it relates to the claim or defense of the party
seeking discovery or to the claim or defense of any other party
. [Dliscovery shall . . . relate only to those matters in
controversy which have been identified by the Commission or the
presiding officer in the prehearing order entered at the conclusion
of that prehearing conference.

Also relevant to our determination is our general power and duty to
conduct a fair and impartial hearing, as set forth in 10 CFR §2.718.

The regulation authorizing discovery is limited to admitted contentions
and does not extend to trade secret matters. However, our general powers
would permit us, in order to conduct a fair and impartial proceeding, to
order appropriate discovery that is irrelevant to the merits of contentions in
a proceeding. Depending on the circumstances, it could be appropriate to
order discovery related to the trustworthiness of individuals who are seek-
ing to obtain allegedly proprietary information. 10 CFR §2.718.

However, the more remote from the merits and the more specialized a
discovery request may be, the heavier the burden a party must carry in
order to persuade the Board that the delay and cost of discovery are
necessary and ought to be authorized. Discovery on peripheral issues
potentially can tie a proceeding in knots, and it is the duty of this Board to
conduct proceedings which are both fair and efficient.

We also do not preclude the possibility that there are issues of such
importance that they must be pursued even if they will tie a proceeding up
in knots. However, Westinghouse has failed to carry its burden of dem-
onstrating that discovery is appropriate in this instance. The issue on which
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Westinghouse seeks discovery is not so important that its request should be
granted.

The only allegations Westinghouse has made are: (1) that Decade
included a trade secret warning in a filing that it made in a state court but
that the warning was inadequate because it was not marked on the cover
of the filed documents and on each affected page, and (2) that Decade
sent the protected document to an unauthorized individual. These allega-
tions amount to a charge of a single instance of carelessness; and there is
no indication that this was part of a pattern of behavior or that the single
instance of carelessness resulted in serious loss to Westinghouse. Nor has
Westinghouse indicated that it felt sufficiently aggrieved to pursue this
instance of alleged breach as a separate matter before any court or agency,
including the court in which the filing was made and the agency which
issued the protective order that allegedly was violated.

We also note that Westinghouse’s allegations against Decade were filed
late. On November 30, prior to issuance of our December 21, 1981 order,
the chairman of the licensing board telephoned Mr. Francis X. Davis,
counsel for Westinghouse. At that time, the chairman requested proof of
the charges being made against Decade. Mr. Davis stated he had no proof
and that he could not give us a deadline by which he could file such proof.
LBP-81-62, 14 NRC 1747, 1760 (1981). Therefore, we concluded that
Westinghouse was not interested in proving its charges against Decade and
we issued an order on that assumption. Once that order is issued, Westing-
house must show that there has been a change in circumstances to be
permitted to alter its earlier answer. Otherwise, it must live with its
representations to the Board in this proceeding.

Given the marginal value to Westinghouse of the information in the
Wiesemann affidavit to which we decided to accord trade secret status and
to which Decade would gain access, it would be improper of us to permit
this matter to delay this proceeding any further. Even were Decade to
admit all of the facts currently alleged by Westinghouse we would have no
reason to deny it access to the particular facts which would be released to
it under our protective order. We do not consider it to be at all reasonable
for us to permit discovery or to conduct an evidentiary hearing as a
precondition to the release of information of such marginal value to a
party.

We also are troubled by the timing of Westinghouse's concerns. We
issued a protective order in this proceeding on October 9, pursuant to
which the Westinghouse sleeving report was delivered to Decade. That
report contains at least some information which is entitled to trade secret
status. That information is represented to be of very great value to
Westinghouse. At the time we issued the order, Wisconsin Electric Com-
pany, acting as custodian of the sleeving report and as a representative of
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proprietary interests of Westinghouse, presumably with the knowledge and
consent of Westinghouse, had no objection to the granting of the protective
order, which it had drafted and submitted for our approval. Furthermore,
in the middle of October, Decade was given the San Onofre Sleeving
Report, also a valuable Westinghouse document, under the same protective
order. Then, at the October 29 and 30 hearing, Decade representatives
were invited to particpate in in camera sessions where proprietary informa-
tion was discussed; and there was still no objection to this invitation (which
Decade, however, declined).

Now, at this time, after its valuable secrets are already in Decade’s
hands, Westinghouse raises a question concerning a public court filing
alleged to have occurred on September 1, 1981. Yet, we have no indication
of the reason for this delay, during which Westinghouse and its client have
obtained and utilized a valuable license amendment which might not have
been issued in a timely fashion unless a mechanism could have been found
to place the trade secrets in the intervenor’s hands in a timely fashion.

IIL SCHEDULING MATTERS

It is apparent that this issue of confidentiality of documents is suffi-
ciently complex to require an evidentiary hearing, which we are scheduling
in Milwaukee, Wisconsin at 9 am on February 16. It should take no longer
than one day.

We foresee the possibility of conducting in camera sessions in the course
of the Milwaukee hearing. This could arise if Westinghouse secks to
introduce testimony which it claims to be confidential. However, we will
conduct such in camera proceedings only with respect to prefiled, propri-
etary testimony or to testimony which is proprietary but was not prefiled
because the need for the testimony was not reasonably foreseeable,

It is also possible that material to be considered in camera could be of
such importance that Westinghouse might wish once again to raise ques-
tions concerning Decade’s trustworthiness. If Westinghouse has such a
concern, it may file, within seven days of the issuance of this Order, a
brief in which it discusses its evidence concerning untrustworthiness. It
must also describe with care the type of information it does not want
released and the reason why the information is of such value that we must
pursue the trustworthiness issue as a precondition to permitting one or
more of Decade’s representatives to participate in some or all of the
planned in camera sessions. Attached to the brief must be affidavits
supporting the allegations.

We will not permit fishing expeditions into integrity without previous
proof. Westinghouse must, of course, fairly notify Decade of its charges.
However, for good cause shown therein, Westinghouse may file detailed
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factual allegations against Decade without serving a copy on Decade.
(Decade will, of course, receive this filing after Westinghouse rests its
case.) Should Westinghouse pursue this suggested avenue of procedure, it
.also should request an expedited discovery schedule which will fulfill its
needs prior to February 16, when this threshold issue could be set for first
attention.

One week prior to the February 16 hearing, parties shall prefile, in
affidavit form, all testimony and evidence they wish to introduce, including
detailed statements of the qualifications of witnesses. Depending on the
length of prefiled testimony, the Board may consider the filings to be a
partial or complete substitute for oral presentation of the testimony.

In addition, parties shall file with the Board, no later than the evening
before the hearing (for release to other parties only at the conclusion of
the related cross-examination), their plans for cross-examination. These
should be sufficiently detailed to permit the Board to anticipate the
subjects that will be covered in cross-examination and the amount of time
likely to be necessary for each subject. Parties shall be limited to the areas
of cross-examination contained in their plans unless they show cause why
the scope should be expanded.

Iv. INTERLOCUTORY NATURE OF THIS ORDER

Westinghouse has requested an opportunity to appeal this order prior to
confidential information being turned over to Decade. However, our issu-
ance of a protective order is interlocutory and authorization of an inter-
locutory appeal would adversely affect the efficient conduct of this pro-
ceeding. Hence, we do not consider this decision appealable.

However, we do recognize Westinghouse’s right to seek to protect its
proprietary interests in the Wiesemann affidavit. This it may seek to
accomplish either by requesting a stay from the Atomic Safety and
Licensing Appeal Board or by seeking discretionary review. Consequently,
we shall order Westinghouse to deliver to Decade a copy of the
Wiesemann affidavit, with only the dollar expenditures on sleeving deleted.
However, the obligation will not commence until after seven days from the
issuance of this order. Thereafter, providing that Decade first serves an
executed protective agreement on Westinghouse or its representatives,
Westinghouse shall promptly deliver the just-described version of the
Wiesemann affidavit to Decade.

ORDER

For all the foregoing reasons and based on consideration of the entire
record in this matter, it is this 7th day of January, 1982.
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ORDERED

(1) Westinghouse Electric Corporation shall deliver to Wisconsin’s
Environmental Decade a copy of the November 13, 1981, affidavit of Mr.
Robert Wiesemann, from which it may delete only the dollar amount
invested by Westinghouse in the development of its process for sleeving
steam generator tubes.

(2) The obligation in paragraph (1) shall commence only after seven
days from the issuance of this order and after Decade has served Westing-
house with an executed copy of the protective agreement attached to this
Order.

(3) Once Decade has served on Westinghouse an executed copy of the
protective agreement it shall be effectuated as a protective order.

(4) There shall be an evidentiary hearing in Milwaukee, Wisconsin at
9 am on February 16, subject to special procedural rules set forth in the
memorandum accompanying this order.

(5) This is an interlocutory order and is not subject to appeal.

FOR THE ATOMIC SAFETY AND
LICENSING BOARD

Peter B. Bloch, Chairman
ADMINISTRATIVE JUDGE
Bethesda, Maryland
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ATTACHMENT A

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

Before the Atomic Safety and Licensing Board

in the Matter of Docket Nos. 50-266-OLA
50-301-OLA

WISCONSIN ELECTRIC POWER
COMPANY

(Point Beach Nuclear Plant,
Units 1 and 2)

PROTECTIVE AGREEMENT

In consideration of the disclosure by Westinghouse Electric Corporation
(“Westinghouse™) to Wisconsin’s Environmental Decade, Inc. (“Decade”™)
of Westinghouse proprietary information contained in the “Supplement to
Affidavit of Robert A. Wiesemann” dated November 13, 1981, Decade
accepts and receives such proprietary information in confidence and trust
subject to the following terms and conditions:

1. Decade shall not scrutinize or use the Westinghouse proprietary
information for any purpose except in this Atomic Safety and Licensing
Board proceeding involving repair of steam generator tubes at the Point
Beach Nuclear Power Plant, Units 1 and 2 or in administrative or judicial
appeals therefrom. Such examination will be conducted on a non-public
confidential basis. Except with the prior written consent of Westinghouse,
any proprietary information disclosed pursuant to this Protective Agree-
ment shall only be disclosed to the following persons:

(a) not more than two legal counsel for Decade whose appear-
ances have been entered of record in this proceeding (the
names of such counsel to be provided to Westinghouse at or
prior to the time of disclosure);

(b) one representative of Decade, provided that such representa-
tive shall have first executed an acknowledgment to be per-
sonally bound by the terms of this Protective Agreement to be
in the form set forth at the end hereof.
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If Decade determines that it needs to disclose the Westinghouse propri-
etary information to any other person it shall give Westinghouse seven (7)
business days advance written notice. If Westinghouse notifies Decade that
it objects to disclosure of the proprietary information to such person,
Decade will not make the disclosure but may bring the matter to the
Board for resolution.

2. In the event that a participant in this proceeding is directed by the
NRC or a court to reproduce or disclose any information in any manner
other than as set forth herein, said participant shall first advise Westing-
house in writing of such direction, and shall provide full details with
respect thereto.

3. All Westinghouse proprietary information shall be safeguarded by
each person and entity subject to this Protective Agreement and held as
secret and confidential.

4. Any person to whom disclosure is authorized under this Protective
Agreement shall not, during the next two years, represent or seek to
represent a company which competes with or seeks to compete with
Westinghouse in the manufacture or repair of nuclear power plant steam
generators.

5. Decade shall not make any copy or in any way reproduce or excerpt
the Westinghouse proprietary information to be held in confidence here-
under, except for the purpose set forth in paragraph 1 above (provided that
all such excerpts and copies include Westinghouse’s proprietary markings)
without the prior written consent of Westinghouse. If Decade wishes to file
a document as permitted in paragraph 1 which contains any Westinghouse
proprietary information subject to this Agreement, it shall designate such
document as confidential by typing or stamping the phrase “Confidential
Pursuant to ASLB Order” on each page thereof.

6. Decade may not assign this Protective Agreement,

7. Westinghouse retains all right, title and interest in and to the
proprietary information transmitted under this Protective Agreement. Dec-
ade shall return such proprietary information to Westinghouse within ten
days of being requested to do so by Westinghouse in writing, unless a
contrary order shall be issued by the Atomic Safety and Licensing Board,
Atomic Safety and Licensing Appeal Board, Nuclear Regulatory Commis-
sion or a federal court. If it has not been requested to do so earlier,
Decade will return the Westinghouse proprietary information and any
excerpts or copies containing same to Westinghouse within ten (10) days
after the completion of this proceeding, including the conclusion of any
NRC or judicial review of this proceeding. Whenever Decade returns the
Westinghouse proprietary information it shall certify to Westinghouse that
it has either destroyed all documents listed thereon or returned them to
Westinghouse.

59




8. It is understood that nothing herein shall be construed as granting or
implying a patent right of any kind or as permitting Decade to unfairly
obtain the right to use information which becomes publicly known through
an improper act or omission on its part.

9. This Protective Agreement shall enure to the full benefit of Westing-
house and shall be enforceable by it.

10. All notices required to be given under this Protective Agreement to
Westinghouse shall be in writing and shall be deemed sufficiently given
when deposited in the United States mail, registered or certified, postage
prepaid, and addressed to Westinghouse at the address set forth below or
at such other address as Westinghouse shall disclose in writing:

Westinghouse Nuclear Energy Systems
P.O. Box 355
Pittsburgh, PA 15230

Attention: Mr. Robert A. Wiesemann

AS WITNESS HEREOF, Decade has hereto set its signature to this
Protective Agreement.

WISCONSIN’S ENVIRONMENTAL DECADE, INC.

By

Title

Dated: January 1982

ACKNOWLEDGE

I acknowledge that I have read the foregoing Protective Agreement
(concerning disclosure by Westinghouse Electric Corporation proprietary
information contained in the “Supplement to Affidavit of Robert A.
Wiesemann” dated November 13, 1981) executed by Wisconsin’s Envi-
ronmental Decade, Inc. on January 1982, and I agree to be personally
bound by all of the terms and conditions of said Agreement.
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Cite as 15 NRC 61 (1982) LBP-82-3

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD

Before Administrative Judges:

James L. Kelley, Chairman
Elizabeth B. Johnson
Dr. Cadet H. Hand, Jr.

In the Matter of Docket Nos. 50-361-OL
50-362-OL.

SOUTHERN CALIFORNIA EDISON
COMPANY, et al.
(San Onofre Nuclear Generating
Statlon, Units 2 and 3) January 11, 1982

In a Partial Initial Decision, the Licensing Board rules that the seismic
design basis for Units 2 and 3 of the facility provides a reasonable
assurance of safety against earthquake hazards. The Board also determines
that the current state of emergency preparedness is adequate to authorize
issuance of a low-power (5% of rated power) license.

ATOMIC ENERGY ACT: SCOPE OF INFORMATION REQUIRED
FOR OPERATING LICENSE

The comprehensive investigatory obligations concerning site seismicity
set forth in various provisions of 10 CFR Part 100, Appendix A, apply
only to applicants for construction permits. Applicants for operating
licenses have an “update” obligation under 10 CFR 50.34(b)(1). This
requires them to perform such further investigations as may be
necessitated by discoveries of new information following issuance of the
construction permit to ensure the safety of the facility.

RULES OF PRACTICE: RES JUDICATA/COLLATERAL ESTOPPEL

Evidence that could have been introduced at the contested construction
permit proceeding and which was known to the parties and Licensing
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Board at that time is excluded from the operating license proceeding on that
basis.

Exclusion is enforced despite the fact that the party offering the
evidence was not a party to the prior proceeding and the issue to which it
relates was not actually litigated and decided. These departures from
traditional elements of common-law res judicata and collateral estoppel are
justified on the basis of unique aspects of the Commission’s public interest
licensing scheme.

RULES OF PRACTICE: EXCLUSION OF EVIDENCE

Otherwise admissible evidence can be excluded altogether if it lacks any
significant probative value.

RULES OF PRACTICE: ADMISSIBILITY OF CONTENTIONS

10 CFR 2.714(b) requires that the bases of contentions be set forth
with “reasonable specificity.” When a contention is put forward for the
first time late in the proceeding after discovery is closed, specificity
requirements are quite stringent because discovery is not available as a
means of refining the contention.

RULES OF PRACTICE: REOPENING THE RECORD

A licensing board has discretion to decline to reopen the record if it
appears that reopening is unlikely to affect the result.

EMERGENCY PLAN: COMPARATIVE RISK ANALYSIS

In the absence of explicit guidance from the Commission, a licensing
board should determine upon an application for a low-power license
whether the comparative risks involved in low-power versus full-power
operations are equivalent, considering the nature of the activities involved
and the state of emergency preparedness,

EMERGENCY PLAN: STANDARD FOR LOW-POWER LICENSE

Most appropriate criteria for emergency plans in the low power context
is whether the onsite plans meet full power requirements (ignoring any
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deficiencies relevant only to full power), plus the ability to communicate
with offsite authorities. No advance offsite planning is required.

TECHNICAL ISSUES DISCUSSED

Safe Shutdown Earthquake
Controlling Geologic Feature
Slip Rate Method
Fault Length Method

Strong Ground Motion
Empirical Analysis
Theoretical Modeling
Development of Design Spectrum
Saturation of Seismic Waves
Focusing of Seismic Waves

Risk Analysis of Low-Power Operations

APPEARANCES

Messrs. David R. Pigott, Edward B. Rogin, Samuel B. Casey and
John A. Mendez, San Francisco, California, Charles R. Kocher
and James A. Beoletto, Rosemead, California, for the
Applicants.

Mr. Richard J. Wharton, San Diego, California, for the
Intervenors, Carstens, et al., on geology/seismology issues.

Ms. Phyllis M. Gallagher, Anaheim, California, and Charles E.
McClung, Jr., Laguna Hills, California, for the Intervenors,
GUARD and Carstens, et al., on the low-power operating
license motion.

Messrs. Lawrence J. Chandler, Benjamin H. Vegler, Richard K.
Hoefling and Donald F. Hassell, Bethesda, Maryland, for the
Nuclear Regulatory Commission Staff.
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PARTIAL INITIAL DECISION
SCOPE OF DECISION

Southern California Edison Co., San Diego Gas and Electric Co., and
the Cities of Anaheim and Riverside, California (the “Applicants™) are the
joint owners and applicants for operating licenses to cover Units 2 and 3 of
the San Onofre Nuclear Generating Station. Review of the application,
originally filed in 1977, was (like many similar applications) substantially
delayed by the Commission’s responses to the Three Mile Island accident.!
As a result, Unit 2 is virtually completed as this opinion is rendered.

This proceeding was contested with respect to seismic and emergency
planning issues. In order to minimize unnecessary delay, the Applicants
moved for a fuel-loading and low-power operating license after the seismic
hearings were closed and during the emergency planning hearings. The
motion was predicated upon a favorable ruling on the seismic issues and a
determination that the current state of emergency preparedness at the
Station and off site are adequate, given the low risks of a radiological
emergency associated with fuel loading and low-power testing.

We now decide the seismic issues in the Applicants’ favor by the strong,
if not overwhelming, weight of the evidence; we also determine that the
current state of emergency preparedness is more than adequate for a
low-power license. Accordingly, the Director of Nuclear Reactor Regula-
tion is authorized to issue a fuel loading and low-power operating license to
the Applicants for Unit 2. Our decision on the adequacy of emergency
plans for full-power operations at Units 2 and 3, the only remaining issues,
will come at a later date.

I.  FACTUAL AND PROCEDURAL BACKGROUND

A. Site Location and Major Geologic Features,

The San Onofre facilities are located on an 80 acre site within the United
States Marine Corps Base, Camp Pendleton, California. The site fronts on the
Pacific Ocean and is about five miles down the coast southeast from San
Clemente, California.

! As the Commission explained in its “Statement of Policy on Conduct of Licensing
Proceedings™ —

Historically, NRC operating licensing reviews have been completed and the license
issued by the time the nuclear plant is ready to operate. Now, for the first time the
hearings on a number of operating license applications may not be concluded before
construction is completed. This situation is a consequence of the Three Mile Island
(TMI) accident, which required a reexamination of the entire regulatory structure. 46
Fed. Reg. 28533, 28534.
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Levels of seismic activity vary significantly in different parts of South-
ern California. The areas of highest seismicity are on and near the San
Andreas and San Jacinto fault systems, the present boundary between the
Pacific and North American plates. Seismic activity generally decreases
westward away from the plate boundary. The nearest approach of these
plate boundary fault systems to San Onofre is about forty-five miles. The
coastal region around San Onofre has experienced relatively moderate
seismic activity during the past two centuries for which historic records of
earthquakes exist.?

There are a number of offshore faults in the coastal waters off Southern
California, some of which are active. Of greatest concern to San Onofre is
an offshore structure beginning with the Newport-Inglewood Zone of
Deformation near Long Beach, passing the facility about eight kilometers
offshore as the South Coast Offshore Zone of Deformation, and extending
south to the San Diego area as the Rose Canyon Fault Zone. This entire
structure, extending from near the Santa Monica Mountains to San Diego,
is known as the Offshore Zone of Deformation or “OZD.™ As will be seen,
one of the disputed issues in this proceeding is whether the OZD is a
single, throughgoing fault, or whether it is comprised of separate segments
of faults or “zones of deformation.”

About one-half mile from the facility the Cristianitos fault is clearly
expressed in the sea cliffs. The Cristianitos is the closest significant
geologic feature to San Onofre. It proceeds inland from the sea cliffs for
about 25-30 miles and appears to die out about one mile offshore.* The
Cristianitos has long been considered to be inactive.’

The name “Cristianitos™ was recently given to a nearby offshore zone of
deformation now known as the Cristianitos Zone of Deformation or
“CZD.” The CZD is located southeast of the plant site, between the site
and the OZD.® The characteristics of the CZD were extensively litigated
by the parties.

B. Major Regulatory Requirements.

Nuclear power plants must be designed to protect the public from the
dangers of radioactive releases that might otherwise be caused by an

2 Instrumental records of earthquakes go back only about 50 years. See Findings of Fact 25,
26. Testimony of Stewart Smith at 5-6 and Figures SWS, A-D. Testimony of Jay Smith at
14, Shawn Bichler at Tr. 3987-99.
3 Testimony of Jay Smith at 17-18.
4 Testimony of Jay Smith at 37-38,

Sec text accompanying note 37, infra.
$ The most prominent features of the CZD are depicted in Figure DGM-E, accompanying the
written testimony of Dr. Moore.




earthquake. The regulations prescribe detailed investigations to be per-
formed and criteria to be applied, to establish the design criteria for a
particular site.” We provide next a simplified description of the regulatory
framework as a perspective for the discussion that follows.

The linchpin for the regulatory scheme is the “safe shutdown earth-
quake,” or “SSE.” The purpose of the SSE determination is “to estimate
the magnitude of the strongest earthquake that might affect the site of a
nuclear power plant during its operating lifetime.”® The SSE is defined as
“that earthquake which produces the maximum vibratory ground motion
for which [critical plant safety systems] are designed to remain func-
tional.” App. A, III(C).

Large earthquakes only occur on pre-existing active faults.” Therefore a
particular active fault capable of producing an earthquake, which would in
turn generate the strongest ground motion at the site — sometimes called
the “controlling geologic feature” — must be selected.”® Taking into
account historic earthquake data, the distinctive geology of the area,
prevailing stresses in the earth’s crust, and other factors, seismologists
make expert judgments about the maximum magnitude earthquake — i.e., the
‘‘safe shutdown earthquake’’ — that could occur on that feature.!! All parties and
the Board agreed that the controlling feature for San Onofre is the Offshore Zone
of Deformation of ‘‘OZD.*"12

There remains for determination the “maximum vibratory ground
motion” that an SSE at the location on the fault closest to the site would
cause at the site.!* This prediction involves not only the magnitude of the
SSE, but a number of other factors including distance from the site,
seismic wave propagation characteristics of subsoils, and the tendency of
seismic waves to attenuate non-uniformly at various distances.' The maxi-
mum vibratory ground motion is equivalent to the peak sustained horizon-
tal ground acceleration registered on seismographs and measured in units
of gravity, “g.” It is this peak ground acceleration value — for example,

7 These requirements are set forth in considerable detail in “Seismic and Geologic Siting
Criteria for Nuclear Power Plants,” 10 CFR Part 100, Appendix A.

8 Pacific Gas and Electric Co. (Diablo Canyon Nuclear Power Plant) ALAB-644, 13 NRC
903, 913 (1981).

® Testimony of Clarence Allen at Tr. 4870-71.

10 Appendix A, 1V(a)(7).

1 See, ¢.g., Testimony of Stewart Smith, pp. 4-14 and footnote 54, below.

12 Although there are, of course, active California faults capable of producing larger
earthquakes — for example, the San Andreas — their comparative distance from the site
means that resultant ground motion would attenuate below that to be expected from the
nearby OZD. .

13 Appendix A, V(a).

14 See, ¢.g., Testimony of Lawrence Wight, pp. 5-14.
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0.5z — that is then used as the anchor point in developing a design
response spectrum for the facility. Adherence to the response spectrum in
the engineering and construction processes is intended to ensure that the
reactor’s critical safety features would withstand the SSE determined for
it."*

C. The Construction Permit Proceeding.

Units 2 and 3 of San Onofre were authorized for construction in 1973.'
Then as now, the seismic hazards associated with the site were strongly
contested. The single stipulated seismic issue was “whether, assuming the
geological model set forth in the Regulatory Staff’s Safety Evaluation,
0.67g is a reasonably conservative design basis earthquake . . .” for San
Onofre. 6 AEC at 938. Following hearings, the Licensing Board found that
0.67g did represent a reasonably conservative “design basis earthquake.”

A few clarifying points are necessary concerning what the construction
permit Licensing Board did and did not do, and how its determinations
relate to the present case. First, that Board spoke of a *“design basis
earthquake™ determination, not a “safe shutdown earthquake.” The two
phrases are synonymous, the former phrase being frequently used before
the late 1973 promulgation of Appendix A."

Second, the Board rather confusingly characterized its 0.67g determination as
an *‘earthquake.’’ As explained above, the **11g’’ determination denotes the in-
tensity of ground motion to be expected at the reactor site, not the magnitude of
an earthquake at its epicenter on a particular fault. In arriving at its 0.67g deter-
mination the construction permit board concluded that, among other methods,
postulation of an Intensity X earthquake (using the relatively imprecise Modified
Mercalli scale) on the OZD was appropriate. 6 AEC at 949. However, that board
did not make any explicit finding of a maximum magnitude for a safe shutdown
earthquake on the OZD.!® That is being done for the first time in this proceeding.

Finally, it is important to recognize that the geologic and seismic
characteristics of the controlling geologic feature, the OZD, were not
litigated and determined at the construction permit stage. The geological
“model” proposed by the Staff and the U.S. Geological Survey at that
time described the OZD as “an extensive linear zone of deformation, at

13gee, ¢.g., Testimony of Robert McNeill, pp. 9-25.

16 Southern California Edison Co. (San Onofre Nuclear Generating Station, Units 2 and 3),
LBP-73-36, 6 AEC 929 (1973).

7 See Appendix A, Footnote 1. The Licensing Buard decision preceded promulgation of
Appendix A.

Because the Ms7 SSE now determined for San Onofre confirms the acceptability of the
previously determined peak ground acceleration value of 0.67g, the omission of an SSE
determination at the construction permit stage turns out to have no effect at the operating
license stage.
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least 240 km. long . . . and capable of an earthquake whose magnitude
could be commensurate with the length of the zone.” 6 AEC at 942. This
ambiguous language can be read to describe the OZD as a single,
“throughgoing”™ fault. For their part, however, the Applicants viewed the
OZD as a series of separate faults and zones capable of producing only
small earthquakes. This disagreement was resolved at that time by the
Applicants’ stipulation to the Staff’s “model,” but only for the purpose of
determining the appropriate design spectrum. The Board approved the
Staff model as an appropriately conservative approach, while at the same
time noting that there may then have been “a small preponderance of the
evidence” in favor of the Applicants’ position. 6 AEC at 943. Thus, the
actual geologic and seismic characteristics of the OZD were litigated for
the first time in this proceeding.

D. This Operating License Proceeding.

1. Preliminary Stages.

In March 1977, the utilities filed their application for operating licenses
for Units 2 and 3 of San Onofre. In April 1977, a notice of an opportunity
for interested persons to request a hearing was published in the Federal
Register, 42 Fed. Reg. 18460. Thereafter, several organizations and individuals
petitioned to intervene and for a hearing, urging consideration of numerous
contentions.

The only intervenor group to be admitted as a party and to participate
in the seismic hearing was led by Mr. August Carstens of La Jolla,
California. The Carstens group includes several other individuals and an
environmental organization, Friends of the Earth." The group was referred
to in the hearings as the “Carstens Intervenors™ or “Intervenors” and will
be referred to similarly in this opinion.

Following an initial prehearing conference, the Board admitted conten-
tions on a variety of subjects, including one broadly-worded seismic conten-
tion, as follows:

The seismic design basis for SONGS 2 & 3 is inadequate to
protect the public health and safety and does not comply with 10
CFR, Part 100, Appendix A, in that the earthquake which could
cause the maximum vibratory ground motion has not been as-
signed as the safe shutdown earthquake.?’

19 The other individuals in this group are Mrs. August Carstens, Lloyd and Selma Von
Haden, Donald May and Mrs. Donif Dazey. Another intervenor organization, GUARD,
participated only in the emergency planning phase of the proceeding. The State of California
and the California Public Utilities Commission were admitted pursuant to 10 CFR 2.715(c),
but took no active part in the proceeding.

DQrder of January 27, 1978, p. 2.
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This contention was admitted for discovery purposes only, in the expecta-
tion that it would be limited or refined following discovery and prior to
hearing.?!

Except for intermittent discovery, very little happened in this proceeding for
the next three years. The NRC Staff’s review of Units 2 and 3 was substantially
delayed by the necessary diversion of resources to respond to the 1979 Three
Mile Island accident. The Staff’s Safety Evaluation Report, NUREG-0712, was
ultimately issued in February, 1981, and the Advisory Committee on Reactor
Safeguards submitted a favorable report on the geology and seismology of San
Onofre.?2 Further discovery was precluded in late February 1981 by stipulation
of the parties; a final prehearing conference was held in late April.

2. Refinement of Seismic Contentions.

A major purpose of the final prehearing conference was to specify and
refine the Carstens Intervenors’ single, broadly-worded seismic contention,
quoted above. This proved to be a complex process. In response to the
Board’s invitation to submit more specific contentions,? the Intervenors
proposed fifty-six contentions, all of which were assertedly encompassed
within their original broad contention.? The Applicants counter-proposed
four contentions, with which the NRC Staff substantially agreed. The
Board heard extended oral argument on these contentions.?

The Board’s Order of May 8, 1981, among other things, admitted four
contentions substantially as agreed to by all parties and subject to the
possibility of expansion upon appropriate further showings by the Inter-
venors. These showings related to any pertinent additional geological dis-
coveries made after the construction permits and to a range of previously
submitted and unduly vague contentions concerning alleged inadequacy of
investigations or reviews performed by the Applicants or the Staff. In

3 Order of January 27, 1978, pp. 2-3. The Board admitted three other contentions from the
Carstens Intervenors, concerning emergency planning, uranium fuel costs and the effects of
cavities caused by dewatering activities. The emergency planning contention was later revised
and litigated. The other two contentions were dismissed on motions for summary disposition,
cxcept that the dewatering contention was partially and conditionally retained in the event
that the earlier vibratory ground motion determination were later shown to be incorrect.
Order of January 26, 1981. Since we have found that the 0.67g ground motion value assigned
at the construction permit stage is appropriately conservative for San Onofre, the dewatering
contention is now completely resolved.

22 The ACRS letter report dated February 10, 1981, is included in the record as Appendix C
to Supplement No. | to the Safety Evaluation Report, Staff Exhibit 1.

30rder of March 31, 1981.

H1ntervenors Proposed Agenda and Revised Contentions, dated April 18, 1981,

BTr. 312-392.
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addition, the May 8 Order ruled out a number of the Intervenors’ proposed
contentions on various grounds.

The Intervenors and the Staff thereafter filed objections to various other
parts of the Order of May 8, but no objections to the admitted contentions
were filed by any party. As provided by 10 CFR 2.752(c), we thereafter
issued a revised prehearing conference order, making certain minor
changes in the contentions as previously admitted.?® We rejected as sepa-
rate contentions the Intervenors’ proposed revisions of their “investigation”
contentions. However, we made it clear that the substance of these conten-
tions could be litigated, as relevant, under the admitted contentions.

The contentions, as revised and admitted for the hearing, were as
follows:

1. Whether as the result of ground motion analysis techniques devel-
oped subsequent to issuance of the construction permit or data
gathered from earthquakes which occurred subsequent to issuance
of the construction permit, the seismic design basis for SONGS 2
& 3 is inadequate to protect the public health and safety.

2. Whether characterization of certain offshore geologic features as a
zone of deformation, referred to as the Cristianitos Zone of De-
formation (CZD), or whether any additional information about the
CZD which became available subsequent to issuance of the con-
struction permit render the seismic design basis for SONGS 2 & 3
inadequate to protect the public health and safety.

3. Whether the seismic design basis for SONGS 2 & 3 is inadequate
to protect the public health and safety as a result of discoveries
subsequent to issuance of the construction permit of the following
geologic features:

(1) ABCD features at the site.

(2) Features located at Trail 6, Target Canyon, Dead Dog
Canyon, Horno Canyon, and “onshore faults E and F.”

(3) Such other features as the parties may agree are relevant to
the seismology of the SONGS site or with respect to which
Intervenor Friends of the Earth makes a threshold showing of
relevance.

4. Whether based on the geologic and seismic characteristics of the
OZD, including its length assignment of Ms7 as the maximum
magnitude carthquake for the OZD renders the seismic design
basis for SONGS 2 & 3 inadequate to protect the public health
and safety.

260rder of May 28, 1981.
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The regulations contemplate that a comprehensive geologic and seismic
review of the proposed reactor site will be conducted at the construction
permit phase, with an “update™ approach sufficing at the operating license
stage.?” It is only sensible to determine earthquake hazards inherent in the
site before a massive reactor structure is built on it. And once the reactor
is built it would usually not be productive to perform for a second time the
full review performed at the construction permit stage. Apart from the
possibility of newly discovered information, the geologic features of interest
to the site, and previously reviewed, will not have changed for tens of
thousands to perhaps millions of years, let alone the few years elapsing
between the construction permit and operating license stages.

In this case, Contentions 1-3 conform to the “update” pattern; they are
limited to developments occurring since the construction permit. However,
Contention 4 — by far the broadest and most complex contention — is not
so limited in time. It addresses the geologic and seismic characteristics of
the OZD and the maximum magnitude earthquake that might occur on it.
As explained by the Applicants, who initially offered it as a counter-
proposal, Contention 4 “encompasses all of the geology of the structure
without really any limitation as to time.”*®

It may be debatable whether a contention of this breadth is, strictly
speaking, required to be litigated in this operating licensing proceeding.” In
a case where the construction permit seismic review is conducted under the
present regulations, the issues in this contention would be addressed at that
stage; to address them again at the operating license stage would be
redundant and wasteful. But the construction permit review in this case
preceded promulgation of the present regulations in late 1973; those
regulations provide no guidance on the proper scope of operating license
reviews in cases like this. In any event, we believe for several reasons that
Contention 4’s broad scope is only prudent in the circumstances of this

2T The regulations are not as clear as they could be in this regard. It is significant, however,
that the investigative obligations of Appendix A are only imposed explicitly on applicants for
construction permits. Appendix A, II. An “update™ obligation is imposed on applicants for
operating licenses by 10 CFR 50.34(b)(1).

The Intervenors argue that the Applicants have violated investigatory obligations imposed
by various provisions of Appendix A. Sec Intervenors® Conclusion of Law D. As we read
Appendix A, the cited provisions do not apply to Applicants for operating licenses. Rather,
such Applicants have an obligation to perform such further investigations as may be
necessitated by discoveries of new information following issuance of the construction permit to
ggsure the safety of the facility. The Applicants in this case fully discharged that obligation.

Tr. 313.

2 The Applicants explained the scope of this contention with reference to the requirements of
a Staff standard review plan. Tr. 312-313. While that may have set the parameters of the
seismic review as between the Applicants and the Staff, such plans have no legal effect in
contested proceedings.
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case, whether or not abstract analysis of the regulations indicates it is
required.

First, the geologic and seismic characteristics of the OZD, factors
crucial to the seismic hazard at San Onofre, were not litigated at the
construction permit stage. Second, no maximum earthquake intensity or
magnitude was assigned to the OZD. To be sure, the Staff and its
consultants made an intensity determination of X on the Modified Mercalli
scale for the OZD, but this was never adopted by the construction permit
Board. Moreover, this Board does not have very much confidence in the
Modified Mercalli scale — based as it is on observations of damage rather
than instrument readings — as a basis for predicting ground motions.
Instrumented recordings of magnitude are more reliable for that purpose.
Although such determinations are inherently imprecise, it is important to
determine a maximum magnitude earthquake for the OZD as accurately
as possible. Finally, it is significant that all parties stipulated to the
substance of Contention 4.

3. The Hearings.

The dates for hearing were being set as the Commission was issuing its
“Statement of Policy on Conduct of Licensing Proceedings.” Mindful that
Unit 2 of San Onofre would probably be completed before we could reach
an initial decision, the Board attempted to move the process along “at an
expeditious pace, consistent with the demands of fairness.” Policy State-
ment, p.3. We first set the beginning of the evidentiary hearing for June
15, 1981. The Intervenors objected, seeking a postponement until the end
of July. Following consideration of their arguments and over the objections
of the Applicants and Staff, we granted a week’s postponement until June
22.3° We saw nothing during the course of the hearing to indicate that the
Intervenors were prejudiced by the hearing schedule.”

The hearings began on June 22, 1981, in San Diego, California and,
after two short recesses, concluded on August 4, 1981, There were 25 days
of hearing; the testimony and cross-examination of 28 witnesses filled
almost 7,000 pages of transcript.” Almost all of the witnesses were of
exceptionally high quality, typically exhibiting strong academic credentials

300rder of May 28, 1981, pp. 8-11.

3 For example, although the Intervenors cited a need for more time to prepare pre-filed
testimony,”such testimony was actually filed for only three witnesses, and only one of these
(Dr. Brune) had lengthy testimony. The remaining five intervenor witnesses testified under
subpoena.

32The Intervenors had moved prior to hearing for permission to use supervised legal interns to
assist in the presentation of their case. The Board granted that request, over the Applicants’
and Stalf’s objection. Order of June 3, 1981. Counsel for the Intervenors in the seismic
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and extensive experience. The testimony was buttressed by over 70 exhib-
its, many of them voluminous. After the record was closed, each party
submitted extensive proposed findings of fact and conclusions of law. On
the basis of this very substantial record and its thorough analysis by the
parties, the Board believes that the issues were thoroughly ventilated.

4. Exclusion of Evidence — The Cristianitos Fault.

Generally speaking, evidence was liberally admitted throughout the
hearing. Perhaps the most significant exception was the Board’s granting
of a motion to strike the testimony and exhibits of an Intervenor witness
who was called to prove the seismicity of the Cristianitos fault. The
Applicants, supported by the Staff, moved to strike this evidence following
its presentation as an offer of proof. They argued that this evidence was
based primarily on matters predating the 1973 construction permit pro-
ceeding, and that its consideration should therefore by foreclosed.”” The
motion was granted on that ground, and on the independent ground that
the witness’ presentation lacked any probative value.** Although our basic
reasons for these rulings were given on the record, some additional ex-
planation is warranted in this decision.

(a) Lack of Probative Value.

The lack of probative value ruling was based upon the witness’ sketchy
qualifications as an expert, the superficiality and questionable accuracy of
his pre-filed evidence, and his demeanor upon cross-examination. Each of
these bases is, we think, fully reflected in the record, and need not be
restated at length here. We will cite as illustrative particular matters that
underlay our exclusion ruling on this ground.

This witness was called as an expert in seismology. He holds a BS
degree in geology and geophysics. However, he has done no graduate work,
nor is he licensed to practice, in those areas. Relevant work experience in
seismology might have compensated for these deficiencies, but such exper-
ience was not strongly demonstrated. It appeared that most of the witness’
recent work experience concerned data collection and retrieval through
computer programs. Tr. 4806-08.

proceeding, Mr. Wharton, later expressed his intention not to employ legal interns in that
proceeding, but to employ them later in the emergency planning hearing. However, Mr,
Wharton did not participate in the emergency planning hearing. As a result, legal interns did
not participate in the case at all.

33Tr. 4593-4600.

3Tr. 5187-5198.
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The evidence presented by this witness to demonstrate the seismicity of
the Cristianitos fault area was very simplistic. What he did, essentially,
was transfer earthquake location data covering the period 1932 to 1980
from the epicenter catalogue published by the California Institute of
Technology to a map of the vicinity of the Cristianitos Fault. He then
drew error circles of different sizes around the estimated epicenters, the
size depending upon the presumed accuracy of the location.® On the basis
of this exercise, the witness concluded that the Cristianitos fault area “has
experienced considerable seismic activity in the recent past,” and that “at
least 20 earthquakes could have occurred on the Cristianitos fault.”

The foregoing “analysis” (excepting, possibly, the conclusion) did not
require any expertise at all. With minimal instructions, it could have been
carried out by practically anybody. Beyond that, the data employed here is
questionable from two standpoints. For one thing, the pre-1975 data (the
bulk of that used here) has little guarantee of accuracy because of less
precise methods then used to locate epicenters; the pre-1971 data is
especially open to question. Written testimony, pp. 2-4, Tr. 4798-99. In
addition, cross-examination indicated that significant errors may have been
made in the purely mechanical transcription of the data. Tr. 4824-30.

To say only that the area of the Cristianitos is seismically active adds
nothing to what has been generally known for decades. But even in that
regard, the witness in effect retracted on cross-examination the only thing
he had said in his written testimony about area seismicity — i.e., what he
had first characterized as “considerable seismic activity” in the Cristianitos
area became on cross-examination merely “non-negligible” seismic activity.
Tr. 4836.

More fundamentally, we question whether any useful conclusions can be
drawn about the seismicity of the Cristianitos fault itself from this circle
drawing exercise. The witness acknowledged that the Caltech catalogue
information was not adequate for detailed investigations of fault activity.
Tr. 4817. The record reflects that much more sophisticated analyses are
required to reach any definite conclusions about a particular fault.

The Board was also influenced by the witness’ demeanor on cross-
examination. This is an important but rather ephemeral factor, difficult to
tie to particular lines of the record. It was our strong feeling, however,
upon listening to cross-examination and asking our own questions, that the
witness “lacked the kind of responsiveness and assurance that we expect in
a qualified expert.” Tr. 5196. We concluded from all of this that the

35 The results of this effort are depicted in Figures 1 and 2 appended to the witness’ written
testimany.

36 See, e.g., the testimony of Shawn Bichler concerning the relationship of two small 1975 earth-
quakes to the Cristianitos fault. Tr. ff. 3648.

77




witness had nothing useful to tell us about seismic conditions affecting San
Onofre.

(b) Foreclosure of Issues at the Operating License Stage.

As previously described, the Cristianitos Fault is the closest significant
geologic feature to San Onofre. If the Cristianitos were shown to be a
capable fault, it would certainly be significant, and perhaps crucial, to the
safety of the San Onofre facility. That was the purpose of the evidence we
have just described. However, in the circumstances of this case the Board
determined that the prior opportunity to litigate the capability of the
Cristianitos at the construction permit stage foreclosed the relitigation of
that question in this operating license proceeding, absent a sufficient
showing of changed circumstances, a showing that was not made.

As far back as 1964 when the construction permit was granted for Unit
1, the Atomic Energy Commission’s licensing board referred to the
Cristianitos as “an inactive fault.”” However, neither the overall seismicity
of the site nor the capability of the Cristianitos was a contested issue in
that proceeding.

The Cristianitos and its characteristics received extensive scrutiny in the
1973 construction permit proceeding for Units 2 and 3. The Staff’s Safety
Evaluation states that —

Although the site is located within' 1 mile of the Cristianitos
fault zone, exposures of parts of this fault at the coast and at the
Plano Trabuco excavations made by the applicant about 16 miles
north of the coastal exposure, show that the overlying terrace
deposits have not been offset by the fault at these locations. All of
the available evidence indicates that the Cristianitos fault is inac-
tive....®
Although the seismicity of the site was vigorously contested, no contention
was raised and no explicit findings were made about the Cristianitos. The
single seismic contention concerned the ground vibrations to be anticipated
from the OZD. The most reasonable inference to be drawn from this
exclusive focus on the OZD is that the intervenors at the construction
permit stage made a conscious decision not to litigate the capability of the
Cristianitos. Given the record we have only sketched, it is certain that they
actually knew quite a bit about the Cristianitos and its seismic signifi-
cance, or lack thereof.

I Southern California Edison Co., et al., 2 AEC 366, 376 (1964).
38 SER, p. 16. The Safety Evaluation also included analyses of the Cristianitos by the U.S.
Geological Service. Appendix C, pp. 7-8, 19-22.
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The same people and groups comprising the Carstens Intervenors were
not intervenors in the 1973 proceedings. However, there is some overlap
among the participants. GUARD, another intervenor group, was one of the
“Consolidated Intervenors” which litigated seismicity in 1973. This time
around, however, GUARD confined its participation to emergency plan-
ning issues. The Intervenors’ principal witness in 1973, and again in 1981,
was Dr. James N. Brune, a highly qualified seismologist from the Univer-
sity of California at San Diego.” The intervenors in both proceedings were
represented by counsel.

In the light of the foregoing factual summary, we turn to the applicable
law on foreclosure of issues at the operating license stage which were or
could have been litigated at the construction permit stage. We use the
term “foreclosure” advertently because, as we shall explain, we do not
think that the judicially-developed doctrines of “res judicata” and
“collateral estoppel” should be transplanted intact from the civil litigation
of private rights to the Commission's publicly-oriented licensing scheme.
We view those doctrines as possibly useful guidelines to a sound result, but
not as Procrustean beds.*

The Supreme Court has stated the doctrines of res judicata and collat-
eral estoppel, as follows:

Under the doctrine of res judicata, a judgment on the merits in a
prior suit bars a second suit involving the same parties or their
privies based on the same cause of action. Under the doctrine of
collateral estoppel, on the other hand, the second action is upon a
different cause of action and the judgment in the prior suit
precludes relitigation of issues actually litigated and necessary to
the outcome of the first action. Parklane Hosiery, Inc. v. Shore,
439 U.S. 322, 326 n. 5 (1979).

In its 1974 Farley decision," the Appeal Board made it clear that those
doctrines could be given effect in licensing proceedings. Farley involved an
attempt by one who had been an intervenor at the construction permit
stage to intervene again at the operating license stage to relitigate exactly

39 The Board wishes to acknowledge the substantial contributions Dr. Brune made to this
proceeding on a pro bono publico basis, both as a witness and as an expert cross-examiner.
Although the conclusions we reach are largely at variance with the views he expressed, we
believe that our conclusions are more carefully considered, and therefore sounder, as a result
of his participation. )

* It is well settled that doctrines developed by the courts do not have to be applied in full rigor to the
administrative process. Rather such doctrines can be modified to serve the frequently different objec-
tives of the agencies. See, e.g., Consumers Power Co. (Midland Plant), CLI-74-5, 7 AEC 19, 31
(1974); United Church of Christ v. FCC, 425 F.2d 543, 546-550 (1969).

* Alabama Power Co. (Farley Nuclear Plant), 7 AEC 210.
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the same contentions. Thus it was clear that “all of the essential elements
of at least collateral estoppel” were present.? In those circumstances, the
Farley Board had no occasion to consider whether, as in this case, an issue
might be foreclosed, even though not all of the traditional elements of res
judicata or collateral estoppel were present.®

There are two elements arguably missing in the present case from the
hornbook elements of res judicata and collateral estoppel — identity of
parties and full prior adjudication of the issue. We believe that under a
functional analysis of the Commission’s licensing system, neither of these
elements should be considered a prerequisite to foreclosure.

Identity of Parties.

The major reason underlying an identity of parties requirement in the
context of judicial enforcement of private rights is to ensure a person’s
“day in court,” a concern grounded in constitutional considerations. In-
dividually owned causes of action are normally treated as property, and
property cannot be taken away without due process of law. For example, if
both Smith and Jones are injured by Brown’s negligence, and Smith sues
Brown first and loses, Jones is not barred from suing Brown thereafter.

But there is no valid analogy between a case involving only private
property rights and intervention in nuclear power licensing.* Intervenors
are not admitted to prove, and we do not sit to enforce, private rights. The
only ultimate issues in the case are whether the license application shall be
granted, denied, or conditioned. Intervenor groups address those issues
from their own perspectives of the public interest. Once this public interest
function is recognized, it follows that the identity of the intervenor group
in the earlier proceeding is irrelevant.** As we stated earlier on the record:

If, for example, the Sierra Club litigates something in 1973,
there is no reason in our view why the Union of Concerned
Scientists should be able to litigate the same thing eight years
later. Tr. 5192,

421d, at 215.

43 Similarly, subsequent decisions in this agency applying Farley have not been factually analogous to
this case. See, ¢.g., Houston Lighting and Power Co. (South Texas Project), LPB-79-27, 10 NRC
563 (1979), aff'd, ALAB-575, 11 NRC 14 (1980); Toledo Edison Co. (Davis-Besse Station),
ALAB-378, 5 NRC 557 (1977). Our research has not disclosed any cases, judicial or administrative,
completely analogous to this case.

4% The Constitutional element is missing altogether. Hearings at the instance of intervenors
have been provided for by Congress as a matter of prudence, not constitutional compulsion.

45 Sec Cleveland INluminating Co. (Perry Nuclear Plant), Memorandum and Order of July
28, 1981, slip op., pp. 39-42.

80




Prior Adjudication.

Under the doctrine of res judicata, foreclosure applies not only to
matters that were actually litigated, but also to matters that could have
been litigated, but were not — so long as both were encompassed within
the same “cause of action.” Clearly, the capability of the Cristianitos fault
could have been litigated at the construction permit stage in 1973. Given
the Farley Board's indication that the construction permit and operating
license proceedings can be considered the same “cause of action,™® and
putting lack of party identity to one side, foreclosure can be rationalized
on a res judicata basis in this case.

The reason for the broad “could have been litigated™ scope of res
judicata applies with full force here. Over a century ago, the Supreme
Court recognized “the necessity of having the subject of particular litiga-
tion, as a whole, at once before the court, and not by piecemeal . .. ."”
Cromwell v. Sac County, 94 U.S. 351, 358 (1877). Similarly, it is in
everyone's best interests to have the seismicity of a nuclear power plant
site fully and finally explored at the construction permit stage, subject only
to the possibility of newly-discovered information being explored at the
operating license stage. To be sure, a construction permit intervenor prob-
ably will not seek to raise every conceivable seismic contention. As a
matter of litigation tactics and husbandry of resources, an opponent of the
plant might choose quite selectively among possible vulnerabilities in the
site. But the result of such a selective approach should not be that
everything unchallenged then should be left wide open for litigation at the
operating license stage.

Unlike res judicata, decisions cast in the collateral estoppel rubric
typically require that the matters in question have been actually litigated
and decided in the earlier proceedings.”’” In the present case, the construc-
tion permit board did not make any explicit finding about the Cristianitos
fault.® It can be argued that the determination of the OZD as the
controlling geologic feature is, by necessary implication, a determination
that the Cristiantos is not a capable fault, particularly considering the
extensive information before the construction permit board about the

467 AEC at 215, note 7.

47 Alabama Power Co., supra note 41, pp. 213, 217,

8 The only reference to the Cristianitos in the opinion is in finding 52 at 6 AEC 939. This
finding merely describes certain materials in the record.

81




Cristianitos.*” But we prefer to rest our foreclosure decision on a broader
ground.

We do not believe that prior litigation and decision of an issue should
be a prerequisite to its foreclosure at. the operating license stage. Here
again, we find no valid analogy between the judically-developed private
rights doctrine of collateral estoppel and the Commission’s licensing
scheme. Presumably, a major purpose underlying the prior litigation re-
quirement was to ensure that the evidence bearing on the matter was
actually marshalled and received objective evaluation. That can only be
done by private litigants through “actual litigation. But in the nuclear
power licensing context, significant safety considerations are reviewed by
the Staff and the Advisory Committee on Reactor Safeguards, whether or
not they are raised by an intervenor.®® With these assurances of impartial
review, we believe that it is enough to cause later foreclosure if, as here,
the matter was known to and could have been placed in issue before the
construction permit board in a contested proceeding.

I. SUMMARY OF DECISIONS ON MAJOR SEISMIC ISSUES

A. Introduction.

This section summarizes the detailed findings of fact in the following
section. It includes a statement of each major issue, a description of the
positions of the parties and a brief summary of their evidence, and the
main reasons for the result we reach. This section provides a relatively
brief narrative description of what we have decided, and why — central
elements that are sometimes lost in lengthy and technical findings of fact.

49 The courts have extended collateral estoppel effect beyond ultimate facts in issue to
“mediate” evidentiary facts underlying them. See The Evergreens v. Nunan, 141 F.2d 927
gCA 2, 1944) (Learned Hand, J)

The importance of these reviews has received judicial acknowledgment. See Union of
Concerned Scientists v. AEC, 499 F.2d 1069, 1077 (C.A.D.C., 1974). Some cases have
applied collateral estoppel to an action brought by an individual whose only legal interests
were adequately represented in a previous suit brought by an authorized governmental entity.
See, c.g., Southwest Airlines Co. v. Texas International Airlines, Inc., 546 F.2d 84 (5th
Cir.), cert. denied, 434 US. 832 (1977) (As a government empowered to enforce its
ordinances, city had represented in prior suit those same interests which private party now
sought to litigate); Restatement (sccond) of Judgments §85(d) (Tent. Draft No. 2, 1975):
accord. United States v. ITT Rayonier, Inc., 627 F.2d 996 (th Cir. 1980), (concurrent state and
federal enforcement powers under Federal Water Pollution Control Act established sufficiently close
relationship between federal and state agencies such that federal agency collaterally estopped from
relitigating issue in federal enforcement action which had already been decided in state enforcement
action).
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This section is intended not only to explain, but also to supplement the
findings of fact. Accordingly, it has independent legal significance. Should
any unintended inconsistency arise, however, between this section and our
findings, the findings govern.

B. The Safe Shutdown Earthquake.

The required determination of a “safe shutdown earthquake” for San
" Onofre led the Board and parties to focus on the nearby Offshore Zone of
Deformation or “OZD,” the controlling geologic feature in this case. This
issue was framed in terms of whether the assignment of Mg7 as the
maximum magnitude earthquake for the OZD was consistent with its
geologic and seismologic characteristics and therefore acceptable from a
safety standpoint. The Applicants and staff supported the Ms7 magnitude
for the SSE; the Intervenors contended that a substantially higher mag-
nitude should be assigned. The issue was tried along four principal lines of
evidence: historic seismicity, the characteristics, particularly the length, of
the OZD, and two earthquake magnitude methodologies that had been
developed separately by the Applicants and Staff for this case.

The historic seismicity of the OZD in terms of large earthquakes (M6 or
greater) is sparse. The northern segment of the OZD near Long Beach ex-
perienced an instrumented M(6.3 earthquake in 1933. Apparently there have
been only two other large earthquakes that may have been associated with the
OZD in historic times, one near San Diego in 1800 and a second near San Juan
Capistrano in 1812. Both of these earthquakes have been estimated at about

M85 Characteristics and Length of the OZD.

Various geologic characteristics of the OZD, particularly its length, are
relevant to its potential for high magnitude earthquakes. As a general
proposition, long, “throughgoing™ faults are capable of generating large
earthquakes, while short, segmented faults tend to produce smaller earth-
quakes. In the present case, the Intervenors sought to prove that the OZD
is a single, throughgoing fault about 400 km long. The Applicants and the
Staff maintained that the OZD is only about 240 km long, and that it is
segmented into three discrete sections.

The Intervenors pointed to some ambiguous language in the Staff’s
safety evaluation at the construction permit stage which can be read to
imply that the OZD was then viewed as a single fault. However, the Staff
testimony in this case rejected that interpretation. It was clear, in any
event, that the construction permit Board did not make findings about the
characteristics and length of the OZD. The great weight of the evidence in
this proceeding refuted the single, throughgoing fault theory of the OZD.

The OZD as a whole is comprised of three distinct segments: (1) the
Newport-Inglewood Zone of Deformation (NIZD) to the north, (2) the
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South Coast Offshore Zone of Deformation (SCOZD) in the center, (3)
and the Rose Canyon Fault Zone (RCFZ) in the south. The OZD is a
branching system of faults and folds, the style of which varies from
segment to segment, For example, right lateral (“strike slip™) displacement
is characteristic of the faulting on the NIZD. By contrast, the displace-
ment on the RCFZ is predominantly vertical (the normal faulting pattern).
There was substantial, uncontroverted evidence that the NIZD is termi-
nated at its southern end by a prominent geological feature, the San
Joaquin Structural High. Similarly, there is a gap between the central
segment, the SCOZD, and the southern segment of the OZD, the RCFZ.

The three segments of the OZD described above are collectively about
240 km long. The Intervenors contended that, in addition, the OZD should
be viewed as connecting to the south to the Agua Blanca Fault and to the
Vallecitos-San Miguel Fault system. These proposed extensions of the
OZD would make it about 400 km long and theoretically capable of
producing a very large earthquake.

The evidence over the purported connection between the OZD and the
Agua Blanca Fault was in dispute. There was some evidence suggesting at
least the possibility of such a connection. However, the weight of the
evidence was strongly against that possibility. For one thing, there was no
evidence to show that the two fault zones had ever been involved in a
single seismic event. In addition, significant differences exist between the
two zones in their geomorphic features and tectonic activity, There are no
demonstrable connections between them.

The Intervenors presented an expert witness who had proposed a con-
nection between the OZD and the Vallecitos-San Miguel Fault system. He
admitted that there was no way to physically connect that system and the
OZD. His testimony supporting such a connection was based almost
entirely upon hypothesis.

The Board rejects the proposed connection between the OZD and the
Vallecitos-San Miguel Fault system. Although such a connection seems
remotely possible, the weight of the evidence indicates that it is extremely
unlikely. The Applicants and Staff presented a strong case against such a
postulated connection.

The foregoing evidence focused the Board's attention on the 240 km
long OZD as the controlling geologic feature. The next step was to
determine the maximum magnitude earthquake that could occur on that
feature — i.e., of the safe shutdown earthquake or “SSE.” The Applicants
and the Staff relied primarily on two methods.
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Maximum Magnitud> by Slip Rate Method.

One method for determining the largest earthquake a fault is capable of
generating is derived from a study of relationships between slip rates and
magnitudes of earthquakes that have actually occurred on particular faults.
Slip rate is a quantitative measure of fault activity and is derived from the
geologic record. Basically, one needs to know how much displacement has
occurred on a particular fault and over how long a time period. As a rule
of thumb, faults with high slip rates (in excess of two mm per year) can
produce large earthquakes (Ms7 or greater). Conversely, faults with low
slip rates (less than one mm per year) tend to generate smaller earth-
quakes.

Although the slip rate study presented by the Applicants contained a
number of refinements, both in terms of data base selection and manipula-
tion of data, the basic conceptual approach-was fairly simple. They
compiled information on slip rates of faults relevant to the San Onofre
analysis; for example, only strike/slip faults were examined. They then
compiled historic earthquake magnitude data on the selected faults and
plotted both the slip rates and magnitude data. By drawing a line bound-
ing the maximum observed earthquakes, they established an “historic
earthquake limit.” They then performed a second analysis designed to take
into account ranges of error in slip rate, and other factors. The bounding
line of this analysis produced a “maximum earthquake limit” for the range
of faults studied.

One of the principal concerns about the validity of the slip rate method
was whether there was an adequate historical data base. This is a valid
concern. The historic record of California earthquakes extends back only
about 200 years, and the instrumental world record only about 50 years.
This is a relatively short record from which to extrapolate conclusions
about earthquakes that often have much larger recurrence periods. On the
other hand, the study was not limited to California faults and earthquakes;
it included data from faults all over the world possessing characteristics
common to California strike/slip faults.

In addition, the study identified a large number of low-slip-rate California
strike/slip faults which were not used because it was not possible to make an
estimate of slip rate. However, none of these faults has actually experienced a
large earthquake during the historical period. This substantiates the proposition
that faults with low slip rates generally do not produce large earthquakes.

For purposes of this study, it was assumed that the OZD had a slip rate
of 0.5 mm per year. This produced a maximum earthquake estimate of
Mg6.5. Estimates of the slip rate on the NIZD (the northern segment of
the OSD) have ranged up to a high value of 0.68 mm per year. Using this
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slip rate, the maximum earthquake prediction for the OZD would be Ms7.
The Board views this Mg7 estimate as conservative.

Maximum Magnitude by Fault Length Method.

An alternative method for estimating maximum magnitude earthquakes
on faults was developed by Dr. Slemmons, the Staff’s consultant and
witness. Under this approach, earthquake magnitudes are predicted on the
basis of fault length. Dr. Slemmons compiled world-wide data summarizing
observations of total fault length and rupture length as a means for
relating these facts to the maximum magnitude of an earthquake ‘that
might occur on a given fault. He arrived at 22% as the mean rupture
length to be expected. The 22% value was in turn derived from earth-
quakes ranging in magnitude from M;g8.25 to Mg5.9. For faults with a
total length of more than 1,000 km, the average percentage of rupture is
about 25 to 30%. In the length ranging from 600 to’1,000 km, the average
percentage of the largest observed rupture-to-fault-length is about 22%.
Finally, for shorter faults in the range of interest to the OZD, the
percentage value is about 15%.

Dr. Slemmons’ world-wide data base showed that for faults with a
length of more than 1000 km it is possible to have earthquakes of M8 or
greater. In the range of 400 to 600 km, the maximum values observed
decrease to 7 to 7.5. Lastly, for faults comparable to the OZD, the values
are around 7 or below. If we assume a 240 km fault length for the OZD
and use Slemmons’ equation to compute magnitude for 15%, 22% and 30%
rupture, we arrive at magnitudes of 6.75, 7.0 and 7.2, respectively.

The Intervenors sought to undercut Dr. Slemmons’ analyses and results
by adding an additional standard error of deviation to the standard of
deviation and other conservatisms already incorporated in his analyses. The
Board believes that Dr. Slemmons’ analyses are conservative as they were
presented. To cite but one example, Dr. Slemmons uses only the largest
percentage rupture reported for each fault to obtain the average rupture
length for all faults. Addition of another standard of deviation to his
calculations would be unwarranted. We believe that the fault length
method reinforces the determination reached under the slip rate method —
that Mg7 is an appropriately conservative maximum magnitude earthquake
for the OZD.

In summary, the Board finds, based upon the geologic and seismic
characteristics of the OZD, including its length, that Ms7 is the maximum
magnitude earthquake that could occur on the OZD. It is, within the
meaning of the regulations, the safe shutdown earthquake for the San
Onofre site.
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C. Strong Ground Motion.

Although the engineering design basis for the San Onofre plants
(referred to here as the “design spectrum™) had been established in 1972
based on peak ground acceleration (PGA) data and analytical methods
then available, the maximum magnitude earthquake that could occur on
the OZD (the SSE) was not then determined. Having now established an
SSE of M7 on the OZD, the evidence went to demonstrating what ground
motions might result at the site from such an earthquake, and to compar-
ing those with the design spectrum motions to which the plants were
designed.

This case involved predicting strong ground motions in the “near-field”
of a large earthquake. There is no precise definition of “near-field,” but
there is general agreement that for a large California earthquake, 10 km
from the fault qualifies. San Onofre is about 8 km from the closest
approach of the OZD.

Perhaps the most serious difficulty in predicting near-field strong
ground motion arises from the relatively small data base. Strong ground
motion predictions are based upon instrumented recordings which have
only been available for about 50 years. During that time, there have been
relatively few large earthquakes in geologic settings similar to San Onofre.
Fewer still of those earthquakes have been well recorded.

The Applicants nevertheless presented extensive testimony and volumi-
nous exhibits in the strong motion area, making the most of the available
data. The Intervenors did not present any similar studies. They took the
position that the present data base is too limited to allow confidence in any
predictions about strong ground motion. Dr. Clarence Allen, a distin-
guished seismologist and a subpoenaed witness for the Intervenors, took a
middle view. He acknowledged limitations in the present data base, but
considered it sufficient to make some useful predictions. The Board agrees
with that view.

Empirical Analyses.

The Applicants presented two empirical analyses of strong motion data
to determine PGAs that might result at the site from an Ms7 earthquake
on the OZD 8 km from the site. Both analyses made use of data bases
(not the same) carefully selected to include recordings in the near-field of
large earthquakes on strike slip faults, and in reasonably similar geologic
settings. Each data base was subjected to regression analysis to determine
the site specific accelerations. The results were compared with the cor-
responding values to which San Onofre Units 2 and 3 had been designed
in order to test the adequacy of the design. In all cases the design
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parameters were greater than those predicted by the regression analyses,
indicating an additional margin of safety in design.

The Board concludes that these empirical studies have substantial pro-
bative value. They were independently conducted, produced consistent
results, and withstood the test of cross-examination. Although more data in
the near-field might give us greater confidence in the results, we neverthe-
less believe that the available data provides an adequate basis for the
conclusions reached.

Theoretical Modeling Studies.

The empirical studies were complemented by theoretical modeling of
strong ground motion at the San Onofre site. Theoretical modeling of the
physical processes of earthquakes by the use of computers is a relative
recent development. This method attempts to correlate observed earth-
quake phenomena with their possible physical causes through mathematical
descriptions and computer simulations. Models provide a sophisticated
method for extrapolating site specific ground motions from recorded past
earthquakes at other sites. Because models have built into them principles
of rupture physics and wave mechanics, fewer data are needed to make extrapola-
tions than from conventional methods.

The modeling studies performed for San Onofre were extremely com-
plex. They produced PGA results well below the 0.67g value embodied in
the design spectrum. The studies were the subject of extensive cross-
examination and they were also reviewed critically by a Board witness.
The questions raised in these discussions typically went to abstruse aspects
of the theoretical model. Suffice it to say for our purposes that none of
these questions appeared to suggest fundamental flaws in the model;
rather, they seemed to relate to refinements that might be made. In any
event, the Applicants had responsive answers to all the questions that were
raised.

The NRC Staff states that “as of this time, no consensus with sufficient
detail exists within the seismological community that would allow the
exclusive use of theoretical models in order to estimate ground motion in
the near-field.” The Board agrees with this observation. Until there is
greater experience with modeling techniques, we think it would not be
prudent for a licensing board to make definitive determinations about some
of the very technical questions that have been raised by critics — unless
such determinations are necessary to decide the case, a situation that does
not obtain here. However, we believe that the modeling ‘studies performed
for San Onofre can be taken into account as further evidence of the
adequacy of the design spectrum. We were impressed with the level of
effort devoted to these studies. It is particularly significant that their
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results were validated against near-field recordings of several California
earthquakes in the distance range relevant to San Onofre.

The Intervenors called as a witness Dr. David Boore of the U.S.
Geological Survey. Dr. Boore'is a coauthor of a recent scholarly paper on
predicting strong ground motion. Application of an equation from the
Boore paper produced a predicted PGA in excess of the 0.67 PGA now
incorporated in the design spectrum. Both the Staff and the Applicants
argued that the data base in the Boore paper was biased against accurate
predictions in the near-field. The authors appeared to concede that point, noting
that *‘for distances less than 40 km from earthquakes with M greater than 6.6 the
prediction equations are not constrained by data, and the results should be treated
with caution.”’ The Applicants also stressed that the Boore equations did not take
into account the effects of magnitude saturatmn in the near field, a subject
discussed in the findings.

The Board believes that the Boore formula probably does not produce
accurate predictions in the near field of large earthquakes. I