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PREFACE

This is Book II of the sixteenth volume of issuances (1219 - 2140) of the
Nuclear Regulatory Commission and its Atomic Safety and Licensing
Appeal Boards, Atomic Safety and Licensing Boards, and Administrative
Law Judge. It covers the period from October 1, 1982 to December 31,
1982.

Atomic Safety and Licensing Boards are authorized by Section 191 of the
Atomic Energy Act of 1954, These Boards, comprised of three members
conduct adjudicatory hearings on applications to construct and operate
nuclear power plants and related facilities and issue initial decisions which,
subject to internal review and appellate procedures, become the final
Commission action with respect to those applications. Boards are drawn
from the Atomic Safety and Licensing Board Panel, comprised of lawyers,
nuclear physicists and engineers, environmentalists, chemists, and
economists. The Atomic Energy Commission first established Licensing
Boards in 1962 and the Panel in 1967.

Beginning in 1969, the Atomic Energy Commission authorized Atomic
Safety and Licensing Appeal Boards to exercise the authority and perform
the review functions which would otherwise have been exercised and
performed by the Commission in facility licensing proceedings. In 1972,
that Commission created an Appeal Panel, from which are drawn the Ap-
peal Boards assigned to each licensing proceeding. The functions performed
by both Appeal Boards and Licensing Boards were transferred to the
Nuclear Regulatory Commission by the Energy Reorganization Act of
1974. Appeal Boards represent the final level in the administrative ad-
judicatory process to which parties may appeal. Parties, however, are per-
mitted to seek discretionary Commission review of certain board rulings.
The Commission also may decide to review, on its own motion, various
decisions or actions of Appeal Boards.

The Commission also has an Administrative Law Judge appointed pur-
suant to the Administrative Procedure Act, who presides over proceedings
as directed by the Commission.

The hardbound edition of the Nuclear Regulatory Commission Issuances
is a final compilation of the monthly issuances. It includes all of the legal
precedents for the agency within a six-month period. Any opinions, deci-
sions, denials, memoranda and orders of the Commission inadvertently
omitted from the monthly softbounds and any corrections submitted by the
NRC legal staff to the printed softbound issuances are contained in the
hardbound edition. Cross references in the text and indexes are to the NRCI
page numbers which are the same as the page numbers in this publication.

Issuances are referred to as follows: Commission--CLI, Atomic Safety
and Licensing Appeal Boards--ALAB, Atomic Safety and Licensing
Boards—-LBP, Administrative Law Judge--ALJ, Directors’ Decisions--DD,
and Denial of Petitions for Rulemaking--DPRM.

The summaries and headnotes preceding the opinions reported herein are
not to be deemed a part of those opinions or to have any independent legal
significance.
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Cite as 16 NRC 1219 (1982) CLI-82-28

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

COMMISSIONERS:

Nunzio J. Palladino, Chairman
Victor Gilinsky
John F. Ahearne
Thomas M. Roberts
James K. Asselstine

In the Matter of : Docket Nos. 50-247
50-286

CONSOLIDATED EDISON COMPANY
OF NEW YORK
(Indian Point, Unit 2)

POWER AUTHORITY OF THE STATE
OF NEW YORK

(Indian Point, Unit 3) October 1, 1982

The Commission requests the newly reconstituted Licensing Board to estimate
when it can provide its rccommendations concerning certain long-term safety
issues relating to Units 2 and 3 of this facility called for in CLI-81-23, 14 NRC 610
(1981).

ORDER

The Commission requests the Atomic Safety and Licensing Board reconstituted
by its Order CLI-82-24 of Scptember 1S, 1982, to give its estimate of when the
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recommendations called for by Order CLI-81-23 of September 18, 1981, can be
provided.
It is so ORDERED.

For the Commission

SAMUEL J. CHILK
Secretary of the Commission

Dated at Washington, D.C.,
this 1st day of October, 1982.
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Cite as 16 NRC 1221 (1982) CLI-82-29

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

COMMISSIONERS:

Nunzio J. Palladino, Chairman
Victor Gilinsky
John F. Ahearne
Thomas M. Roberts
James K. Asselstine

In the Matter of Docket Nos. 50-397
50-460

WASHINGTON PUBLIC POWER SUPPLY
SYSTEM
(WPPSS Nuclear Project Nos. 1 & 2) October 8, 1982

In considering petitions for hearings on the licensee’s requests for extension of
the construction completion dates specified in the construction permits for two
units of this facility, the Commission interprets Section 185 of the Atomic Energy
Actand 10 CFR §50.55 as limiting contentions that can be raised in a construction
permit extension proceeding to those that pertain to the licensee’s asserted reasons
for “good cause” for the delay or to other reasons showing that the licensee does not
have such “good cause.” In line with this interpretation, the Commission, inter
alia, dismisses all but a single joint contention raised in the pending petitions as
outside the scope of the proceeding and refers the remainder of the petitions to the
Chairman of the Atomic Safety and Licensing Board Panel for designation of a
Board to determine whether the other requirements for a hearing outlined in 10
CFR §2.714 have been met, and, if so, to conduct an appropriate proceeding under
10 CFR Part 2, Subpart G, and 10 CFR Part 50.

CONSTRUCTION PERMITS: EXTENSION OF COMPLETION DATE
(GOOD CAUSE)

The focus of any construction permit extension proceeding is to be whether good
cause exists for the requested extension. Likewise, this ““good cause” requirement
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is the focal point of any consideration of the scope of the contentions that can be
admitted at such a proceeding.

CONSTRUCTION PERMITS: EXTENSION OF COMPLETION DATE
(SCOPE OF PROCEEDING)

A construction permit extension proceeding is not for the purpose of engaging in
an unbridled inquiry into the safety and environmental aspects of reactor construc-
tion and operation. A contention cannot be litigated in a construction permit
extension proceeding when there is a pending operating license proceeding in
which the issue can be raised. Prior to the operating license proceeding, a
contention having nothing whatsoever to do with the causes of delay or the permit
holder’s justifications for an extension cannot be litigated in a construction permit
proceeding. Indiana and Michigan Electric Company (Donald C. Cook Nuclear
Plant, Units 1 and 2), ALAB-129, 6 AEC 414 (1973); Northern Indiana Public
Service Company (Bailly Generating Station, Nuclear 1), ALAB-619, 12 NRC
558 (1980).

CONSTRUCTION PERMITS: EXTENSION OF COMPLETION DATE
(SHOW-CAUSE PROCEEDING)

Where a request for a construction permit extension has been filed and the
operating license proceeding for the plant is yet to be held, persons who wish to
raise health, safety or environmental concerns may, pursuant to 10 CFR §2.206,
petition the Director of Nuclear Reactor Regulation to institute a show-cause
proceeding under 10 CFR §2.202. The request must specify the action sought and
set forth the facts that constitute the basis for the request.

CONSTRUCTION PERMITS: EXTENSION OF COMPLETION DATE
(SCOPE OF PROCEEDING)

The scope of a construction permit extension proceeding under Section 185 of
the Atomic Energy Act and 10 CFR §50.55 is limited to direct challenges that seek
to prove that, on balance, delay was caused by circumstances that do not constitute
*good cause.”

CONSTRUCTION PERMITS: EXTENSION OF COMPLETION DATE
(SHOW-CAUSE PROCEEDING)

The avenue afforded for the expression of health, safety, and environmental
concerns in any pending operating license proceeding, or in the absence of such a
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proceeding, in a petition under 10 CFR §2.202 would be exclusive despite the
pendency of a construction permit extension request.

CONSTRUCTION PERMITS: EXTENSION OF COMPLETION DATE
(GOOD CAUSE)

The determination of the sufficiency of a construction permit holder’s reasons
for delay will be influenced by whether they were the sole important reasons for the
delay or whether, instead, the delay was in actuality due in significant part to other
causes such as applicant’s dilatory conduct of the construction work. Cook, supra,
6 AEC at 417.

ORDER

Pending before the Commission are two petitions for a hearing filed by in-
tervenor Coalition for Safe Power (CSP). In both instances, CSP seeks to chal-
lenge separately filed requests of the Washington Public Power Supply System
(WPPSS) for the extension of the construction completion dates for two of the units
being constructed at its site in Benton County, Washington. In its hearing peti-
tions, to which we give consolidated consideration under 10 CFR §2.716, CSP
seeks to have admitted for determination, over the objections of the NRC staff and
WPPSS, a broad range of issues concerning the construction and coperation of the
two units by WPPSS. While the usual Commission procedure in such instances
would be to refer these petitions to an Atomic Safety and Licensing Board for
determination, because of the uncertainty the Commission perceives exists as to
the proper scope of a construction permit extension proceeding, it has determined
to take up this matter in the first instance in order to clarify for all concerned the
nature of the issues that can be asserted in challenging a permit holder’s extension
request.

On March 19, 1973, WPPSS was issued a permit for the construction of
Washington Nuclear Project No. 2 (WNP-2), the completion date for which was
extended to December 1, 1981, in August of 1978. A permit for the construction of
Washington Nuclear Project No. 1 (WNP-1) was issued on December 23, 1975,
and set the latest date for completion of construction as January 1, 1982. An
application for an operating license for WNP-1 has been docketed and CSP has
sought intervention in that proceeding. A notice of opportunity for hearing with
regard to WNP-2 was issued in July 1978 in response to a WPPSS OL application.
Intervention was sought, but the Licensing Board concluded that none of the
intervenors met the interest requirements of 10 CFR §2.714 and denied the
requests to intervene. Washington Public Power Supply System (WPPSS Nuclear
Project No. 2), LBP-79-7, 9 NRC 330 (1979). No appeal was taken of that
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decision and, accordingly, the application for an operating license for WNP-2
presently is uncontested.

On July 21, 1981, WPPSS filed an application for an extension of its construc-
tion permit completion date for WNP-1 to June 1, 1986. Subsequently, on Septem-
ber 4, 1981, WPPSS filed an additional application requesting an extension of its
construction permit completion date for WNP-2 to February 1, 1984. In both
applications WPPSS indicated that under 10 CFR §50.55(b) “good cause™ existed
for an extension because construction has been delayed due to the following
factors:

1. Changes in the scope of the project including increases in the amount of
material and engineering required as a result of regulatory actions, in
particular those subsequent to the Three Mile Island accident.

2. Construction delays and lower than estimated productivity resulted in
delays in installation of material and equipment and delays in comple-
tion of systems necessitating rescheduling of preoperational testing.

3. Strikes by portions of the construction work force.

4. Changes in plant design.

5. Delays in delivery of equipment and materials.

The extension request with regard to WNP-1 is still pending before the NRC
staff. An order granting the WPPSS request for an extension with regard to WNP-2
was published in the Federal Register on February 2, 1982. 47 Fed. Reg. 4780. In
that order, the Director of the Division of Licensing, Office of Nuclear Reactor
Regulation, found that the requested extension involved no significant hazards
consideration so that the extension could be issued without prior notice, that good
cause was shown for the construction delays, that the requested extension was for a
reasonable period, that the licensing action would not result in any significant
environmental impact, and that pursuant to 10 CFR §51.5(d)(4) no environmental
impact statement, negative declaration, or environmental impact appraisal was
required to be prepared.

CSP filed its petitions for a hearing on the permit extension requests for WNP-2
and WNP-1 on February 23 and March 18, 1982, respectively. In those petitions,
CSP secks to litigate identical issues as to both WNP-1 and WNP-2. These joint
contentions include:

1. WPPSS lacks the technical ability to complete and/or operate the
facilities in a safe manner.

2. Delays in construction time have been under full control of WPPSS
management.

3. WPPSS lacks the management ability to complete and/or operate the
facility in a safe manner.

4. WPPSS lacks the financial ability to complete and/or operate the facility
in a safe manner.
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In addition, as to WNP-1, CSP desires to challenge the extension request on the
grounds that: '

1. WPPSS was granted a construction permit on the basis of its ability to
construct a safe nuclear plant and has, thus far, failed to do so.

2. The current financial status of WPPSS is threatened by previously
unforeseen circumstances.

3. Newly instituted work incentive programs may affect continued con-
struction and potential operation of the project.

Finally, as to WNP-2 alone, CSP alleges:

1. Delays of twelve months due to WPPSS violations of NRC regulations
do not constitute good cause. WPPSS was granted a construction permit
on the basis of its ability to build a safe plant.

2. The NRC staff ignored WPPSS construction history in concluding with
regard to its “no significant hazards consideration” finding that “neither
the probability nor the consequence of postulated accidents previously
considered will be increased nor will any safety margins associated with
this facility be decreased.”

3. The NRC staff ignored the financial condition of WPPSS in concluding
with regard to its “no significant hazards consideration™ finding that
“neither the probability nor the consequence of postulated accidents
previously considered will be increased nor will any safety margins
associated with this facility be decreased.”

Both WPPSS and the NRC staff have sought dismissal of the CSP hearing
requests on several grounds, including the assertion that the various contentions
either fall outside the scope of the issues litigable in a construction permit
extension proceeding or are too vague to be litigated. It is this issue that has
prompted the Commission to consider the CSP petitions in the first instance.

Under section 185 of the Atomic Energy Act, 42 U.S.C. §2235, a construction
permit as issued “shall state the earliest and latest dates for the completion of
construction. . . .” Inaddition, that provision indicates that “[u]nless the construc-
tion . . . of the facility is completed by the completion date, the construction
permit shall expire, and all rights thereunder shall be forfeited, unless upon good
cause shown, the Commission extends the completion date.” The Commission’s
regulation governing construction completion date extensions, 10 CFR §50.55(b),
provides that “upon good cause shown the Commission will extend the completion
date for a reasonable period of time. The Commission will recognize, among other
things, developmental problems attributable to the experimental nature of the
facility or fire, flood, explosion, strike, sabotage, domestic violence, enemy
action, an act of the elements, and other acts beyond the control of the permit
holder, as a basis for extending the completion date.” From these two provisions it
is apparent that the focus of any construction permit extension proceeding is to be
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whether “good cause” exists for the requested extension. Likewise, this require-
ment of “good cause™ is the focal point of any consideration of the scope of the
contentions that can be admitted at such a proceeding.

In determining the proper bounds for admissible contentions in a construction
permit extension proceeding we do not necessarily mark upon a clean slate.
Previously, the Atomic Safety and Licensing Appeal Board has faced the issue of
what is the scope of such a proceeding. In the first instance, Indiana and Michigan
Electric Company (Donald C. Cook Nuclear Plant, Units 1 and 2), ALAB-129, 6
AEC 414 (1973), Appeal Board review was sought of an Atomic Safety and
Licensing Board decision dismissing intervenor contentions as outside the scope
of a construction permit extension proceeding. Despite the pendency of an en-
vironmental review-operating license proceeding to which the same intervenors
were a party, they had sought to have admitted to the construction permit extension
proceeding contentions relating to the health and safety and environmental impacts
of the changes in plant design that the permittee put forward as part of its “good
cause” for the extension. The Appeal Board, finding the legislative history of
Section 185 and the language of 10 CFR §50.55(b) inconclusive in ascertaining
any intent about the scope of an extension proceeding, stated that such a determina-
tion should be based on “‘common sense” and the “totality of the circumstances” so
as to ascertain “whether the present consideration of any such issue or issues is
necessary in order to protect the interest of intervenors or the public interest.” 6
AEC at 420. More specifically, the Appeal Board indicated that it was concerned
with “whether the reasons assigned for the extension give rise to health and safety
or environmental issues which cannot appropriately abide the event of the environ-
mental review-facility operating license hearing.” Id. Reviewing the proposed
contentions, the Appeal Board found the intervenors’ health and safety concerns
relating to plant design clearly could abide the operating license proceeding in
which they could be given full consideration by the Licensing Board. Further, as to
the concerns over the environmental impact of such design changes, the Appeal
Board noted that the intervenors had, in effect, waived the introduction of such an
issue by not responding to an agency offer to contest a staff determination that it
would not suspend the Cook facility’s construction permit pending full environ-
mental review in conjunction with the operating license proceeding. Accordingly,
intervenors’ contentions not being admissible in the proceeding and they having
made no challenge to the sufficiency of the permittee’s asserted reasons in support
of the extension, the Appeal Board affirmed the Licensing Board’s determination
to dismiss the intervenors’ contentions and its finding that good cause existed for
the extension.

Some seven years later in Northern Indiana Public Service Company (Bailly
Generating Station, Nuclear 1), ALAB-619, 12 NRC 558 (1980), the Appeal
Board was again confronted with a Licensing Board’s denial of an intervenor
request to convene a proceeding to consider whether a construction permit exten-
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sion should be granted. In contrast to the Cook case, however, in Bailly the facility
in question was less than one percent complete, six and one-half years after
issuance of the construction permit. Intervenors sought the admission of conten-
tions relating to the suitability of the site, which were not related to any of the
permittee’s justifications for the extension. The Appeal Board, noting the Cook
opinion’s general admonition that scope determinations should be based on a
“common sense” approach that considers the “totality of the circumstances,”
indicated that, despite the lack of any direct ties between the intervenors’ conten-
tions and the permittee’s reasons why construction was delayed, in the absence of
any alternative forum it might be willing to allow intervenors to air their site
suitability concerns presently, before a substantial additional monetary investment
was made. Having so stated, however, the Bailly Board found that 10 CFR §2.206
did afford that alternative. Intervenors questioned whether the opportunity given
by section 2.206 to request the NRC staff to institute a show-cause proceeding
under 10 CFR §2.202 to suspend the permit was sufficient; however, the Board
indicated it was unwilling to assume that the staff would not fulfill its obligation to
give “careful and responsible™ evaluation to intervenors’ concerns or that the
Commission, in exercising its sua sponte review authority over a staff decision not
to take any action, would not fulfill its obligation to fully examine the grounds
assigned by the staff for refusing to institute a section 2.202 proceeding. The
Appeal Board declared that it was not willing to denote section 2,206 as an
exclusive remedy, but because the contentions in the proceeding before it had
“nothing whatever to do with the need for the permit extension,” the Board
concluded it was appropriate to leave intervenors’ site suitability concerns for
consideration in the context of section 2.206 and thus affirmed the Licensing
Board’s decision denying the petitions to intervene.'

In both Cook and Bailly, the Appeal Board noted that the purpose of a construc-
tion permit extension proceeding is not to engage in an unbridled inquiry into the
safety and environmental aspects of reactor construction and operation (6 AEC at
420; 12 NRC at 573), an observation in which we wholeheartedly concur.
Moreover, if properly read, the Cook and Bailly decisions stand for two principles
that are totally consistent with that proposition: (I) A contention cannot be
litigated in a construction permit extension proceeding when an operating license
proceeding is pending in which the issue can be raised; and (2) prior to the
operating license proceeding, a contention having nothing whatsoever to do with
the causes of delay or the permit holder’s justifications for an extension cannot be
litigated in a construction permit proceeding. As such, the result in both those

) The Licensing Board had dismissed the intervenors' petitions on the ground that the Commission had
taken upon itself the task of considering the site suitability of all reactors under construction in areas of
high population density. The Appeal Board expressed no opinion as to the propriety of this determina-
tion. 12 NRC at 573 n.18.
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cases — dismissal of the contentions in question as outside the scope of the
extension proceeding — was correct.

Relying on the Appeal Board’s characterization of the test for admissibility of
contentions under section 185 and 10 CFR §50.55 as requiring a consideration of
the “totality of the circumstances,” intervenors have continued to seek to have
contentions on a wide range of subjects admitted at extension proceedings. The
cited Appeal Board decisions were not reversed or otherwise modified by the
Commission and they therefore represent, at this juncture, controlling Commis-
sion precedent. However, because the number and type of contentions that CSP
seeks to have admitted here highlights possible views about the scope of an
extension proceeding, we take this opportunity to reexamine the scope of construc-
tion permit extension proceedings and provide further guidance.

Although the congressional intent behind section 185 may be somewhat ambi-
guous, we discern no intent on the part of Congress to require the periodic
relitigation of health, safety, or environmental questions in agency adjudications
between the time a construction permit is granted and the time the facility is
authorized to operate. Rather, interested persons have been legislatively afforded a
particular opportunity to raise such issues in the context of a proceeding in which
the agency determines whether an operating license will be granted. 42 U.S.C.
§2239(a). Consistency with the congressionally mandated two-step licensing
process suggests a construction of section 185 that limits the scope of litigable
issues with regard to the extension of a construction permit.

In line with this interpretation of section 185 is the language of the Commis-
sion’s regulation implementing section 185. 10 CFR §50.55(b) speaks in terms of
Commission consideration of “developmental problems attributable to the ex-
perimental nature of the facility” and “acts beyond the control of the permit
holder.” Its thrust is clearly that the Commission’s inquiry will be into reasons that
have contributed to the delay in construction and whether those reasons constitute
“good cause” for the extension. This same limitation should apply if any interested
person seeks to challenge the request for an extension.

This, of course, does not mean that those who wish to raise health, safety, or
environmental concems before the agency have no remedy prior to the operating
license proceeding. This opportunity is afforded to all persons under 10 CFR
§2.206, which allows any person to seek the institution of a show-cause proceed-
ing under 10 CFR §2.202. The invocation of this procedure under section 2.206,
which does not depend on the fortuity of a delay in the completion of a plant that
triggers a permit extension request, requires that the NRC staff give serious
consideration to requests for regulatory action concerning a licensed facility so
long as the request specifies the action sought and sets forth the facts that constitute
the basis of the request. The staff must analyze the technical, legal, and factual
basis for the relief requested and respond either by undertaking some regulatory
activity or, if it believes no show-cause proceeding or other action is necessary, by
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advising the requestor in writing with a statement of reasons explaining that
determination. Further, the Commission reviews each of these decisions sua
sponte to insure that the staff’s decision is not an abuse of discretion. Past practice
clearly indicates that, as the Appeal Board in Bailly concluded, the agency has
“faithfully discharged” its responsibility to give full consideration to petitions
seeking relief under section 2.206. See, e.g., Virginia Electric Power Company
(Surry Nuclear Power Station, Units 1 and 2), CLI-80-4, 11 NRC 405 (1980)
(granted by the Commission requiring EIS on repair of steam generators at Surry
1); Dairyland Power Cooperative (LaCrosse Boiling Water Reactor), DD-80-9,
11 NRC 392 (1980) (granted in part by the staff by issuing order to show cause to
resolve issue of whether certain measures were required to preclude liquefaction at
the site); Consolidated Edison Company of New York, Inc. (Indian Point Units 1
and 2) and Power Authority of the State of New York (Indian Point Unit 3),
DD-80-5, 11 NRC 351 (1980) (granted by the staff with respect to Unit 1 by
issuing order to show cause why operating license should not be revoked and why
decommissioning plan should not be submitted).

We believe that the most “common sense” approach to the interpretation of
section 185 and 10 CFR §50.55 is that the scope of a construction permit extension
proceeding is limited to direct challenges to the permit holder’s asserted reasons
that show “good cause™ justification for the delay. The avenue afforded for the
expression of health, safety, and environmental concerns in any pending operating
license proceeding, or in the absence of such a proceeding, in a petition under 10
CFR §2.206 would be exclusive despite the pendency of a construction permit
extension request.? This does not mean, however, that no challenge can be made to
an application for an extension of a construction permit completion date. In
seeking an extension, a permit holder must put forth reasons, founded in fact, that
explain why the delay occurred and those reasons must, as a matter of law, be
sufficient to sustain a finding of good cause. Certainly, the factual basis for the
reasons for delay asserted are always open to question in that the permit holder
cannot invent reasons that did not exist. Moreover, the permit holder cannot
misrepresent those reasons upon which it seeks to rely, for, as the Appeal Board in
Cook noted, any determination of the sufficiency of a permit holder’s reasons for
delay “would be influenced by whether they were the sole important reasons for the
delay or whether, instead, the delay was in actuality due in significant part to other
causes (which perhaps might have indicated that the applicants have been dilatory
in the conduct of the construction work and that this factor was the principal

2 In Bailly, the Appeal Board interpreted the Cook decision as indicating that section 2.206 was not an
exclusive remedy because that opinion did not mention the availability of such a procedure. In fact,
there was no need for the Appeal Board in Cook to discuss the availability of any show-cause procedure
because the Board found that the opportunity afforded for the litigation of the design contention in the
pending environmental review-operating license proceeding in which the intervenors were parties was
sufficient to protect their interests.
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explanation for the need for an extension of the completion deadlines).” 6 AEC at
417. Anintervenor is thus always free to challenge a request for a permit extension
by seeking to prove that, on balance, delay was caused by circumstances that do
not constitute “good cause.™

Turning to a consideration of those contentions intervenor CSP wishes to
introduce in this instance, we find most are outside the scope of the proceeding. Of
the joint contentions it seeks to litigate as to both WNP-1 and WNP-2, see p. 1224
supra, numbers 1, 3, and 4 are inappropriate because they neither challenge the
WPPSS reasons for delay nor seek to show that other reasons, not constituting
good cause, are the principal basis for the delay. So too with CSP contentions 1, 2,
and 3 relating to WNP-1. Accordingly, all these contentions must be dismissed as
improper.

CSP contentions 2 and 3 relating to WNP-2, see p. 1225 supra, are also subject
to dismissal. These contentions are relevant not to its challenge to the “good cause™
for extension of the construction completion date but rather are a contest to the
staff’s finding of “no significant hazards consideration” in issuing the permit
extension without prior notice under section 189a of the Atomic Energy Act, 42
U.S.C. §2239(a). To whatever extent such a determination may be litigable as to
other license revisions, in this context the CSP challenge has no practical import. A
finding that the staff was incorrect in its decision regarding this procedural matter
would have no effect on the continuing substantive validity of the WPPSS
construction permit pending any final agency action on the merits of the extension
request. 10 CFR §2.109; see 5 U.S.C. §558(c). Accordingly, we find no basis for
requiring that these contentions be considered by a Licensing Board.

Likewise inadmissible, although for a somewhat different reason, is CSP’s first
contention relating to WNP-2, by which it asserts that delays were due to WPPSS
violations of NRC regulations. It might be argued that this contention should be
admitted because it seeks to establish that a reason other than those given by the
permit holder is a principal cause of delay and that such a reason does not constitute
*“good cause”; upon closer examination, however, we believe the admission of
such a contention in a construction permit extension proceeding on that basis
would be contrary to the overall intent of the Atomic Energy Act and the Commis-
sion’s regulations. If a permit holder were to construct portions of a facility in
violation of NRC regulations, when those violations are detected and corrections
ordered or voluntarily undertaken, there is likely to be some delay in the construc-
tion caused by the revisions. Nonetheless, such delay, as with delay caused by
design changes, must give “‘good cause” for an extension. To consider it otherwise

3 Because such issues are not before us, we express no opinion about the permissible scope for
contentions that challenge a staff finding concerning the agency’s National Environmental Policy Act
responsibilities with regard to an extension of a construction completion date or that challenge any
additional requested revisions of a construction permit made in conjunction with an application for an
extension.
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could discourage permit holders from disclosing and correcting improper con-
struction for fear that corrections would cause delays that would result in a refusal
to extend a construction permit, a result obviously inconsistent with the Commis-
sion’s efforts to ensure the protection of the public health and safety.® This
contention thus is not litigable.

This leaves only joint contention 2 supporting CSP’s hearing request, which
charges that “delays in construction have been under the full control of the WPPSS
management.” To the extent CSP is seeking to show that WPPSS was both
responsible for the delays and that the delays were dilatory and thus without “good
cause” this contention, if properly particularized and supported, would be litig-
able. See 10 CFR §2.714.

Accordingly, in line with the dictates of this order, the hearing petitions filed by
CSP are referred to the Atomic Safety and Licensing Board Panel, the Chairman of
which should designate a Board to determine whether the other hearing require-
ments of the Commission’s regulations in 10 CFR §2.714 have been met and, if so,
to conduct an appropriate proceeding under 10 CFR Part 2, Subpart G, and 10 CFR
Part 50. However, the pendency of any Board proceedings will not affect the NRC
staff’s authority, upon a finding of “no significant hazards consideration,” to issue
an immediately effective amendment relevant to the WPPSS construction comple-
tion extension request for WNP-1.5 Commonwealth Edison Company (Dresden
Nuclear Power Station, Unit 1), CLI-81-25, 14 NRC 616, 622-23 (1981). In
addition, pursuant to 10 CFR §2.785, the Commission's review functions with
respect to any ensuing proceedings on the extension of the construction completion
date shall be exercised by an Atomic Safety and Licensing Appeal Board.

4 That is not to say that violations of NRC regulations and the issues of health, safety, and management
competence they may raise cannot be brought forth. Indeed, the expression of such concerns may be
proper by way of a petition under section 2.206 or when the applicant seeks an operating license.
5 In its response to the CSP hearing petition, the NRC staff stated that, based on its evaluation to date of
the WPPSS request, it had determined that the extension does not involve a significant hazards
consideration. The staff further indicated that it has not yet completed its evaluation of whether, under
10 CFR §50.55(b), there is good cause for the delay in construction and whether the requested
extension period is reasonable.
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Commissioners Gilinsky and Aheamne dissent from this Order. Commissioner
Gilinsky's separate views are attached.
It is so ORDERED.

For the Commission®

Samuel J. Chilk
Secretary of the Commission

Dated at Washington, D.C.,
this 8th day of Octaber, 1982.

SEPARATE VIEWS OF COMMISSIONER GILINSKY

Today’s eleven-page decision is yet another example of this Commission’s
tendency to immerse itself in the procedural trivia of a case. One of our Licensing
Boards, to whom this request for a hearing should have been referred, could have
applied our regulations competently to the facts of this case. The Commission’s
only contribution has been to reject the Appeal Board’s observation that “‘common
sense” and the “totality of the circumstances™ should be considered when deciding
upon the scope of a hearing on the extension of a construction permit.

At the same time, there is a safety aspect to this case which the Commission
might have looked into, and which suggests that our regulations, and the Atomic
Energy Act, need some adjustment. Section 185 of the Atomic Energy Act
provides that, if construction of a plant is not completed by the date specified in the
construction permit, that permit “shall expire . . . unless upon good cause shown”
the Commission decides to extend the completion date. Our regulations provide
that, in making this decision, we will consider . . . among other things, develop-
mental problems attributable to the experimental nature of the facility or fire,

6 Commissioner Roberts was not present when this Order was approved. Had Commissioner Roberts
been present at the meeting he would have voted with the majority. To enable the Commission to
proceed with this case without delay, Commissioner Aheamne, who was a member of the minority on
the question up for decision, did not participate in the formal vote.
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flood, explosion, strike, sabotage, domestic violence, enemy action, an act of the
elements, and other acts beyond the control of the permit holder” as grounds for an
extension.'

When these provisions were adopted in the 1950s, a developmentally inclined
Commission wanted to have a means of encouraging licensees, some of which
were subsidized, to meet construction deadlines. The relevance of requiring
licensees to show “good cause” (i.e., events beyond their control) to the NRC’s
present regulatory responsibilities is far less clear. Indeed, it seems that this
requirement continues to exist only because no one has thought about its purpose
since its adoption.

If there are to be hearings on construction permit extensions, such hearings
should deal with whether improvements in safety since the issuance of the
construction permit require that the design of the plant be modified and with any
issues that can more easily be resolved prior to the completion of construction. For
example, in the Bailly proceeding, it would have made more sense to decide the
site suitability and short pilings issues prior to the start of construction than to
postpone these issues to the operating license hearing.

It is ironic that this Commission, which professes interest in devising a more
rational licensing process, should eliminate any possibility of construction permit
extension hearings serving a useful purpose and rule that such hearings must deal
only with lawyers’ arguments about the responsibility for delays and the existence
of good, as opposed to bad, cause. Such issues seem to lend themselves naturally
to obstructionism and delay. The Appeal Board was at least capable of imagining
that such hearings could play a useful role. Instead of issuing today’s opinion, the
Commission should have directed the General Counsel to prepare a proposed
amendment to the Atomic Energy Act providing for sensible hearings on construc-
tion permit extensions.

110 CFR 50.55(b).

1233



Cite as 16 NRC 1234 (1982) CLI-82-30

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

COMMISSIONERS:

Nunzio J. Palladino, Chairman
Victor Gilinsky
John F. Ahearne
Thomas M. Roberts
James K. Asselstine

In the Matter of Docket Nos. 50-275-OL
50-323-OL
(Security Proceeding)

PACIFIC GAS AND ELECTRIC COMPANY
(Diablo Canyon Nuclear Power
Pilant, Units 1 and 2) October 8, 1982

The Commission pursuant to 10 CFR 2.913 directs that all classified National
Security Information be expunged from the Appeal Board’s security plan decision
(ALAB-653) in this proceeding and the record underlying that decision.

RULES OF PRACTICE: CLASSIFIED INFORMATION
(EXPUNCTION FROM PROCEEDING)

10 CFR 2.913 requires that where Restricted Data or other National Security
Information has been introduced into a proceeding, such classified information

shall be expunged from the record at the close of the reception of evidence “where
such expunction would not prejudice the interests of a party or the public interest.”

ORDER

In its July 29, 1982 Order in this proceeding the Commission noted that two
sentences in ALAB-653 contain classified national security information and that it

1234



was “considering expunging the classified material from ALAB-653 and the
underlying record pursuant to 10 CFR 2.913.” The Commission also provided the
parties an opportunity to “comment on whether expunction of the classified
material would prejudice them.” No party has commented.

10 CFR 2.913 requires that National Security Information be expunged from the
record at the close of the reception of evidence “where such expunction would not
prejudice the interests of a party or the public interest.” The Commission has
determined that this classified information is not essential to the Appeal Board's
opinion and that its expunction would not prejudice any party or the public. The
Commission therefore directs that all classified material be expunged from ALAB-
653 and the underlying record.

It is so ORDERED.

For the Commission*

SAMUEL J. CHILK
Secretary of the Commission

Dated at Washington, D.C.,
this 8th day of October, 1982.

*Commissioner Roberts was not present when this Order was affirmed, but had previously indicated
his approval of this Order. Had Commissioner Roberts been present, he would have affirmed his prior
vote,
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Cite as 16 NRC 1236 (1982) CLI-82-31

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

COMMISSIONERS:

Nunzio J. Palladino, Chairman
Victor Gilinsky
John F. Ahearne
Thomas M. Roberts
James K. Asselstine

In the Matter of Docket No. 50-289-SP
(Restart)

METROPOLITAN EDISON COMPANY
(Three Mile Island Nuclear
Station, Unit No. 1) October 14, 1982

The Commission, pursuant to its immediate effectiveness review of the Licens-
ing Board’s July 27, 1982 Partial Initial Decision in this proceeding, (1) deter-
mines that the Licensing Board lacked jurisdiction to impose a fine on licensee for
failures with respect to the licensee’s management of its examination process for
reactor operator licenses and refers the matter to the Director, Office of Inspection
and Enforcement, for a recommendation on whether a civil penalty proceeding
should be instituted against licensee; and (2) adopts a Board recommendation that
the NRC investigate a possible material false statement by licensee concerning the
test score of an individual certified to the NRC for an operator’s license renewal.
The Commission also directs that the Appeal Board which is reviewing the
Licensing Board’s decision is not to consider either of these matters in its review.

CIVIL PENALTIES: ASSESSMENT (AUTHORITY)

The NRC’s regulations do not contain any provision conferring jurisdiction on
licensing boards to impose fines sua sponte.
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CIVIL PENALTIES: ASSESSMENT (AUTHORITY)

The powers granted to a licensing board by 10 CFR 2.718 “to conduct a fair and
impartial hearing according to law, to take appropriate action to avoid delay, and to
maintain order” do not include the power to impose a civil penalty.

CIVIL PENALTIES: ASSESSMENT (AUTHORITY)

10 CFR 2.205(a) confers the authority to institute a civil penalty proceeding
only upon the NRC’s Director of Nuclear Reactor Regulation, the Director of
Nuclear Material Safety and Safeguards, and the Director, Office of Inspection
and Enforcement. A licensing board becomes involved in a civil penalty proceed-
ing only if the person charged with a violation requests a hearing. (See 10 CFR
2.205()).

CIVIL PENALTIES: ASSESSMENT (PROCEDURE)

Under Section 234 of the Atomic Energy Act, 42 U.S.C. 2282(b), and 10 CFR
2.205 of the Commission’s regulations, a person subject to imposition of a civil
penalty must first be given written notice of (1) the specific statutory, regulatory or
license violations, (2) the date, facts, and nature of the act or omission with which
the person is charged, and (3) the proposed penalty. The person subject to the fine
must then be given an opportunity to show in writing why the penalty should not be
imposed.

MEMORANDUM AND ORDER

The Commission in conducting its immediate effectiveness review of the
Licensing Board's July 27, 1982 Partial Initial Decision (PID) (LBP-82-56, 16
NRC 281) in this proceeding has decided that two items require immediate
clarification:” (1) the Board’s imposition of a $100,000 fine on Licensee; and
(2) the Board’s recommendation that the NRC conduct an investigation into a
possible material false statement by Licensee. After considering these matters the
Commission directs (1) that the Office of Inspection and Enforcement determine
whether a civil penalty proceeding should be instituted against Licensee for acts
uncovered in this proceeding, and (2) that the Office of Investigations investigate
the alleged material false statement. Because the Commission believes these
matters should be resolved outside of the context of this adjudication, the Atomic
Safety and Licensing Appeal Board which is reviewing the July 27, 1982 PID is
not to consider either of these matters in its review.
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I. THE MONETARY PENALTY

The Licensing Board imposed a monetary penalty on Licensee
because its management negligently failed to safeguard the integrity of
its examination process, because it failed to instill an attitude of respect for
the company and NRC examinations process, because it failed to assure the
quality of training instruction and because of negligence in the procedures
for certification of candidates for the NRC licensing examinations.
PID at 382. The Board stated that “‘[t]he amount . . . is not the result of mathemat-
ical calculation nor was it arrived at with the Commission’s guidelines on Civil
Penalties. This is a remedial, symbolic penalty intended to attract the attention of
all interested parties.” Id. at 382. The Board found that this was “a long-term
remedial action . . . [that] need not be imposed before restart.” Id. The Board
recognized that there could be a dispute over its jurisdiction to impose a penalty
and asserted that if its “jurisdiction should be found wanting, this action should be
regarded as the Board’s recommendation.” Id.

The Commission has determined that the Board did not have jurisdiction to
impose this penalty. There is no indication in the Commission’s August 9, 1979
Order which established the Restart Licensing Board that the Commission had
given the Board authority to impose a fine. CLI-79-8, 10 NRC 141. Nor do the
NRC’s regulations contain any provision conferring jurisdiction on licensing
boards to impose fines sua sponte. The Commission does not interpret the
delegation of power to the Board to “[t]ake any other action consistent with the
Act, this chapter, and sections 551-558 of title 5 of the United States Code,” 10
CFR 2.718(m), as conferring such authority. The powers granted by that section
are those necessary “to conduct a fair and impartial hearing according to law, to
take appropriate action to avoid delay, and to maintain order.” 10 CFR 2.718.
Imposition of a civil penalty under the circumstances here does not fall within the
intent of 10 CFR 2.718.

Similarly, 10 CFR 2.205(a) confers the authority to institute a civil penalty
proceeding only upon the Director of Nuclear Reactor Regulation, the Director of
Nuclear Material Safety and Safeguards, and the Director, Office of Inspection
and Enforcement. A licensing board becomes involved only if the person charged
with violation requests a hearing. See 10 CFR 2.205(f).

Finally, section 234 of the Atomic Energy Act, 42 U.S.C. 2282(b), and the
Commission’s regulations, 10 CFR 2.205, set forth procedural requirements
which must be followed prior to imposition of a civil penalty. A person subject to
imposition of a fine must be given written notice of (1) the specific statutory,
regulatory or license violations, (2) the date, facts and nature of the act or
omission with which he is charged, and (3) the proposed penalty. The person
subject to the fine must then be given an opportunity to show in writing why the
penalty should not be imposed. None of those steps were followed here. Indeed,
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the Licensing Board recognized “that the Licensee was not notified that a penalty
might be assessed and has had no opportunity to address it.” PID at 382.

That part of the Board’s opinion imposing a monetary penalty is therefore
vacated. With regard to the Board’s alternative proposal, that the penalty be treated
as a recommendation, the Commission has decided to refer the question to the
Director, Office of Inspection and Enforcement, for a recommendation to the
Commission on whether a civil penalty proceeding should be instituted. The
Board’s recommendation can thus be examined under appropriate agency proce-
dures outside of this adjudicatory proceeding. The Director in considering this
matter is to rely on the record of this proceeding and other currently available
material. If the Director should find that additional investigation is required to
reach a decision whether to institute a proceeding, he is to refer this matter to the
Office of Investigations. The Commission is not by this referral expressing any
viewpoint on the merits of the Board’s recommendation.

II. THE ALLEGED MATERIAL FALSE STATEMENT

The Licensing Board also recommended that ““[t]he Commission direct the NRC
Staff to conduct an investigation into the August 3, 1979 certification of VV to the
NRC for operator’s license renewal. . . .”! PID at 384. The Board had concluded
that the TMI Station Manager, with the knowledge and assent of a Met Ed Vice
President, “falsely certified to the NRC that VV had attained a score of 89.1% on
Section A, Principles of Reactor Theory, when in fact each of them knew that VV
had not attained that score.” Id. at 352,

This incident occurred prior to the cheating which led to the reopening of this
proceeding. It also involved a TMI-2 employee. The Board, in discussing the
questions of remedy and jurisdiction, noted that this episode had an indirect
relevance to its jurisdiction in that it related “to the competence of Licensee’s
management, Licensee's certification procedures, and Licensee’s policies to deter
cheating.” PID at 353. The Board further noted that its proposed remedies would
require continued NRC activity after its jurisdiction passed. The Board therefore
approached the matter by making recommendations rather than ordering relief. In
this connection the Board set out its views on how the investigation should be
conducted.

The Commission agrees with the Licensing Board that there is reasonable cause
to inquire further into this matter. The Commission’s Office of Investigations has
already commenced an investigation. That Office is not bound by the suggestions
of the Licensing Board, but rather will use its expertise in conducting this

1 By stipulation between the parties some individuals were identified by letter designation to protect
their privacy. VV was a TMI-2 Supervisor of Operations. He was removed from his operational jobas a
result of this incident.
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investigation. The Commission believes that creation of this new Office since the
Licensing Board issued its opinion should alleviate the Board’s apparent concerns
whether Staff could conduct a thorough, objective investigation into this matter.
"The Licensing Board separated this incident from the bases for the monetary
penalty. The Commission agrees that this investigation should be conducted
separately from the inquiry by the Office of Inspection and Enforcement into
whether a civil penalty proceeding should be initiated. The Office of Investigations
is to provide its findings to the Office of Inspection and Enforcement, who will
provide the Commission with a recommendation on whether any further action
should be undertaken.
Commissioner Gilinsky dissents from this decision. The separate views of
Commissioners Gilinsky and Roberts are attached.
It is so ORDERED.

For the Commission*

SAMUEL J. CHILK
Secretary of the Commission

Dated at Washington, D.C.,
this 14th day of October, 1982.

SEPARATE VIEW OF COMMISSIONER ROBERTS

Ido not believe that Commission orders ruling on legal questions in adjudicatory
proceedings need to be accompanied by separate views responding to every
dissenting opinion of every Commissioner in order to be sound and complete.
When misleading and inaccurate statements about persons and companies unable
to respond effectively to such statements are made in these dissenting opinions,
however, I believe that accuracy and fairness require a response. Such is the case
here. 1 would not have written this separate view but for statements made in
Commissioner Gilinsky's view. With this end in mind, I will list a few facts the
reader should remember when reading Commissioner Gilinsky’s view.

The first deals with Commissioner Gilinsky's assertion that the Commission
refuses to confront the issue of the competence of GPU to operate TMI Unit 1. It
seems that whenever the Commission does not agree with the manner in which

*Commissioner Roberts was not present when this Order was affirmed, but had previously indicated
his approval. Had Commissioner Roberts been present he would have affirmed his prior vote.
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Commissioner Gilinsky wishes to resolve an issue, the Commission is subjected to
the charge that it is not “‘confronting” the issue. Nothing could be farther from the
truth on the question of GPU management competence. As Commissioner
Gilinsky doubtless recalls, the issue of management competence was vigorously
litigated in an adjudicatory hearing. The Licensing Board’s initial decision on this
issue alone comprised 205 pages. The Board concluded that GPU had demon-
strated the managerial capability and technical resources to operate Unit 1 while
maintaining Unit 2 in a safe configuration. When arguments were made alleging
that cheating on the part of operators evidenced management incompetence, the
NRC investigated the allegations and held an adjudicatory hearing on the issue.
Again, the Licensing Board found there was no evidence that GPU’s management
encouraged or condoned cheating on NRC- or company-administered examina-
tions. Most recently, arguments have been made that the 1979 certification of a
reactor operator as qualified to take the NRC examination when portions of a GPU
examination taken by that operator were completed by another operator evidence
management incompetence. The Commission has directed the Office of Investiga-
tions to look into this incident. The above actions hardly comprise the record of a
Commission “refusing” to confront the management competence issue.

With regard to the $100,000 fine, the Licensing Board which suggested the fine
recognized itself that it might not have the authority to impose a monetary penalty.
Not only did the Licensing Board not have the power to monetarily penalize GPU
but none of the requirements of the Administrative Procedure Act, the Atomic
Energy Act, and the Commission’s Regulations were complied with by the Board.
Atthis stage, it has not even been determined that there has been a violation of any
legal requirement. To endorse or disavow a $100,000 penalty at this time, without
adherence to any of the applicable laws, would hardly be a reasoned and responsi-
ble decision.

With regard to the implication that GPU tolerated cheating, I would note that the
two persons, found by the Board to have cheated, voluntarily resigned and that the
two persons suspected of cheating by the Board have been suspended without pay
for two weeks. Moreover, I quote from the Licensing Board opinion of July 27,
1982:

There is no evidence whatever that the large majority of the TMI-1
operators lacked competence and integrity. They have good cause to be
unhappy with their treatment. Although the Commission appropriately
acted in the broader public interest, the effect of the Notice of Hearing in
this case was to void the full-power operator licenses of all the TMI-1
control room staff without the scarcest element of due process. The need to
take the second NRC reexamination in October 1981 wiped out the benefits
fairly earned by the honest candidates who passed the April reexamination.
The entire proceeding with respect to examination integrity, although
necessary, has been demoralizing, unfair to the honest operators, and, we

1241



are concerned, it may have been a distraction from their duties as control
room operators.
Partial Initial Decision (Reopened Proceeding), July 27, 1982, 16 NRC
383 (empbhasis added).

With regard to Commissioner Gilinsky’s assertion that the Commission has
been timid regarding the Licensing Board’s finding that “the Station Manager and
a company Vice President knowingly falsely certified to the NRC that a reactor
operator was qualified to have his operator’s license renewed,” I note first that the
Commission has directed the Office of Investigations to look into this matter and
second that this direction implements the recommendation of the Licensing Board.
Furthermore, I would note that it is not clear that a material false statement has
been committed. The Licensing Board, in noting that a number of uncertainties
exist about the incident and that the Station Manager was not a party to the cheating
proceeding in which the incident was raised, recommended that he be given an
opportunity to answer questions. It also recommended that a number of other
people be interviewed for more information. Again, Commissioner Gilinsky urges
precipitous action on the part of the Commission before all the facts are known in
reaching a serious conclusion.

Finally, as an aside, I note that I do not share the belief expressed by the
Commission in the first paragraph on page 1240.

SEPARATE VIEWS OF COMMISSIONER GILINSKY

Today’s decision is but another example of the Commission’s refusal to con-
front the issue of whether GPU is competent to operate TMI Unit 1. The Commis-
sion cannot even bring itself to decide whether to endorse or to disavow the
Licensing Board’s symbolic fine of $100,000 chastizing the company for its
tolerance of cheating by its employees on NRC exams. The Commission has been
equally timid with regard to the Licensing Board’s finding that the TMI Station
Manager and a company Vice President knowingly falsely certified to the NRC
that a reactor operator was qualified to have his operator’s license renewed. The
Commission should have taken direct review of both matters, giving particular
attention to the Special Master’s recommendations.
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Cite as 16 NRC 1243 (1982) CLI-82-32

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

COMMISSIONERS:

Nunzio J. Palladino, Chairman
Victor Gilinsky
John F. Ahearne
Thomas M. Roberts
James K. Asselstine

In the Matter of Docket No. 50-289-SP
(Restart)

METROPOLITAN EDISON COMPANY
(Three Mile Island Nuclear
Station, Unit No. 1) October 22, 1982

The Commission, noting that whether the licensee has satisfactorily completed
the various restart requirements will be determined by the NRC Staff and the
Commission itself outside of this adjudicatory proceeding, directs the Appeal
Board not to concern itself with the current status of licensee’s compliance with
those requirements.

ORDER

The Appeal Board in ALAB-685 (16 NRC 449 (1982)) held that it had jurisdic-
tion to pose questions to the Licensee and NRC Staff on the status of compliance
with various restart requirements imposed by the Licensing Board. Although no
party has appealed ALAB-685 and the Commission has decided not to review it
sua sponte, the Commission believes that some guidance should be given to the
Appeal Board.

The Commission has reaffirmed its August 9, 1979 statement that “[s]atisfac-
tory completion of the required actions will be determined by the Director of
Nuclear Reactor Regulation.” CLI-79-8, 10 NRC 141, 148. The Commission

1243



intends for this adjudicatory proceeding to determine (1) what short-term and
long-term actions are necessary and sufficient to adequately protect the public
health and safety, and (2) whether Licensee has made “reasonable progress”
- toward completion of long-term items at the time of the Licensing Board’s

decision. Whether Licensee has satisfactorily completed short-term and long-term
items will be determined by the NRC Staff and the Commission outside of this
adjudicatory proceeding. Accordingly, the Appeal Board is not to concern itself
with the current status of compliance.

Commissioner Gilinsky dissents from this opinion. The separate views of
Commissioners Gilinsky and Roberts are attached.

It is so ORDERED.

For the Commission*

SAMUEL J. CHILK
Secretary of the Commission

Dated at Washington, D.C.,
this 22nd day of October, 1982.

SEPARATE VIEW OF COMMISSIONER ROBERTS

While agreeing with the position taken in the instant Commission Order, I
would have gone further and ruled that the Appeal Board does not have the
authority to review sua sponte the entire Licensing Board record in this special
proceeding.

SEPARATE VIEWS OF COMMISSIONER GILINSKY

Even if the Appeal Board had erred in asking questions about the status of the
restart requirements, this matter would not merit the Commission’s intervention.

*Commissioner Gilinsky, who had previously indicated his disapproval, was not present when this
Order was affirmed. Had Commissioner Gilinsky been present he would have affirmed his prior vote.
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Cite as 16 NRC 1245 (1982) ALAB-696

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING APPEAL BOARD
Administrative Judges:

Thomas S. Moore, Chairman
Dr. W. Reed Johnson
Dr. Reginald L. Gotchy

In the Matter of Docket No. 50-266-OLA

WISCONSIN ELECTRIC POWER COMPANY
(Point Beach Nuclear Plant, Unit 1) October 1, 1982

The Appeal Board affirms a Licensing Board order (LBP-81-55, 14 NRC 1017
(1981)) authorizing the issuance of a license amendment permitting Unit 1 of this
facility to operate without removing from service six degraded tubes that had been
repaired by a sleeving technique. The Appeal Board also discusses the special
“show cause” procedure and litigation standard employed by the Licensing Board
for expediting the license amendment proceeding and advises that use of similar
procedures should be avoided in the future.

RULES OF PRACTICE: BRIEFS

Exceptions not adequately briefed are waived. Public Service Electric and Gas
Company, et al. (Salem Nuclear Generating Station, Unit 1), ALAB-650, 14 NRC
43, 49-50 (1981), aff' d sub nom. Township of Lower Alloways Creek v. Public
Service Electric and Gas Co., 687 F.2d 732 (3rd Cir 1982); Public Service
Company of Indiana, Inc. (Marble Hill Nuclear Generating Station, Units 1 and
2), ALAB-461, 7 NRC 313, 315 (1978); Tennessee Valley Authority (Hartsville
Nuclear Plant, Units 1A, 2A, 1B and 2B), ALAB-367, 5 NRC 92, 104 n.59
(1977); Duke Power Company (Catawba Nuclear Station, Units | and 2), ALAB-
355, 4 NRC 397, 413-14, (1976).
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RULES OF PRACTICE: BRIEFS

When an intervenor is represented by counsel, an appeal board has no obligation
to piece together or to restructure vague references in its brief in order to make
intervenor’s arguments for it. See Salem, supra, 14 NRC at S1.

RULES OF PRACTICE: APPELLATE PROCEDURE

The test of “finality” for appeal purposes is essentially a practical one. As a
general matter, a licensing board’s action is final for appellate purposes where it
either disposes of at least a major segment of the case or terminates a party’s right
to participate; rulings which do neither are interlocutory. Toledo Edison Company,
etal. (Davis-Besse Nuclear Power Station), ALAB-300, 2 NRC 752, 758 (1975).

RULES OF PRACTICE: APPELLATE PROCEDURE

The appealability of a licensing board order is determined by the nature of the
order, not the name it bears. Kansas Gas and Electric Company and Kansas City
Power and Light Company (Wolf Creek Nuclear Generating Station, Unit No. 1),
ALAB-331, 3 NRC 771, 774 & n.5 (1976).

RULES OF PRACTICE: HEARING ON CONTENTIONS

Admission as a party to a Commission proceeding based, inter alia, on the
proffering of at least one acceptable contention does not preclude summary
disposition or guarantee a party a hearing on its contentions. Houston Lighting and
Power Company (Allens Creek Nuclear Generating Station, Unit 1), ALAB-590,
11 NRC 542, 550 (1980).

APPEAL BOARD: STANDARD OF REVIEW (SCHEDULING OF
HEARINGS)

An appeal board will not reverse a licensing board’s scheduling rulings unless
the “board abused its discretion by setting a hearing schedule that deprives a party
of its right to procedural due process” [footnote omitted]. Public Service Company
of Indiana, Inc. (Marble Hill Nuclear Generating Station, Units 1 and 2), ALAB-
459, 7 NRC 179, 188 (1978).
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RULES OF PRACTICE: RESPONSIBILITIES OF PARTIES

While a licensing board should endeavor to conduct a licensing proceeding in a
manner that takes account of the special circumstances faced by any participant,
the fact that a party may possess fewer resources than others to devote to the
proceeding does not relieve that party of its hearing obligations. Statement of
Policy on Conduct of Licensing Proceedings, CLI-81-8, 13 NRC 452, 454 (1981).

APPEAL BOARD: SCOPE OF REVIEW (SUA SPONTE)

Sua sponte review of a licensing board’s decision by an appeal board is a
long-standing Commission-approved practice that is undertaken in all cases,
regardless of their nature or whether exceptions have been filed. Offshore Power
Systems (Manufacturing License for Floating Nuclear Power Plants), ALAB-689,
16 NRC 887, 890 (1982). See Boston Edison Company (Pilgrim Nuclear Power
Station, Unit 1), ALAB-231, 8 AEC 633 (1974).

APPEAL BOARD: SCOPE OF REVIEW (SUA SPONTE)

In conducting its sua sponte review, an appeal board does not ordinarily
examine a licensing board’s rulings on procedural matters. See Consumers Power
Company (Midland Plant, Units 1 and 2), ALAB-691, 16 NRC 897, 908 (1982);
Pilgrim, supra, 8 AEC at 633-34,

RULES OF PRACTICE: LICENSING PROCEEDINGS

The procedures set forth in the Rules of Practice are the only ones that should be
used (absent explicit Commission instructions in a particular case) in any licensing
proceeding.

RULES OF PRACTICE: ADMISSIBILITY OF CONTENTIONS

A licensing board is not authorized to admit conditionally, for any reason, a
contention that falls short of meeting the requirement of reasonable specificity set
forth in 10 CFR §2.714. Duke Power Company, et al. (Catawba Nuclear Station,
Units 1 and 2), ALAB-687, 16 NRC 460, 467 (1982).
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RULES OF PRACTICE: CONTENTION REQUIREMENTS FOR
INTERVENTION

The Commission’s Rules of Practice do not permit an intervention petitioner to
file a vague, unparticularized contention, followed by an endeavor to flesh it out
through discovery against the applicant or the NRC staff. Id. at 468.

RULES OF PRACTICE: DISCOVERY

Discovery on the subject matter of a contention in a licensing proceeding can be
obtained only after the contention has been admitted to the proceeding. Id. at 467
n.12,

RULES OF PRACTICE: SUMMARY DISPOSITION

In the interest of expedition, a motion for summary disposition may be filed at
any time in the course of a proceeding. 10 CFR §2.749(a). See also 46 Fed. Reg.
30328, 30330-31 (June 8, 1981). If the licensing board determines that there are no
genuine issues of material fact, it may grant summary disposition even before
discovery is otherwise completed if the party opposing the motion cannot identify
what specific information it seeks to obtain through further discovery. 10 CFR
§2.749(c). See also Fed. R. Civ. P. 56(f); Sec. & Exch. Comm’n v. Spence &
Green Chemical Co. 612 F.2d 896, 901 (5th Cir. 1980), cert. denied, 449 U.S.
1082 (1981); Donofrio v. Camp, 470 F.2d 428, 431-32 (D.C. Cir. 1972).

RULES OF PRACTICE: EXPEDITING PROVISIONS

As a general matter when expedition is necessary, the Commission’s Rules of
Practice are sufficiently flexible to permit it by ordering such steps as shortening —
even drastically in some circumstances — the various time limits for the party’s
filings and limiting the time for, and type of, discovery. See 10 CFR §2.711. See
also Statement of Policy on Conduct of Licensing Proceedings, CL1-81-8, 13 NRC
452 (1981). Steps to expedite a case are appropriate only upon a party’s good cause
showing that expedition is essential. 10 CFR §2.711.
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LICENSING BOARD: AUTHORITY TO REGULATE
PROCEEDINGS

A licensing board’s regulation of a proceeding pursuant to 10 CFR §2.718
should not encompass procedures fundamentally departing from those set forth in
the Rules of Practice. See 10 CFR Part 2, Appendix A.

APPEARANCES

Ms. Kathleen M. Falk, Madison, Wisconsin, for the intervenor, Wisconsin’s
Environmental Decade.

Mr. Bruce W. Churchill and Ms. Delissa A. Ridgway, Washington, D.C., for
the licensee, Wisconsin Electric Power Company.

Mr. Richard G. Bachmann for the Nuclear Regulatory Commission staff.

DECISION

In LBP-81-55, 14 NRC 1017 (1981), the Licensing Board authorized the
Director of Nuclear Reactor Regulation to issue a license amendment for Wiscon-
sin Electric Power Company’s (WE's) Point Beach Unit 1 nuclear plant. This
amendment permitted Unit 1 to be returned to service after a refueling outage
during which, as a demonstration project, the licensee plannedto repair a small
number of degraded steam generator tubes by bridging the defective portions of
each tube with a sleeve insert. The plant’s technical specifications require that
defective tubes be removed from service — not repaired. Hence, the amendment
was necessary for the continued operation of the facility.! The Board’s authoriza-
tion was immediately effective? and no party to the amendment proceeding sought
a stay.

We have before us the appeal of intervenor, Wisconsin's Environmental Decade
(Decade), from the Licensing Board’s order. Although Decade filed numerous
exceptions to the Board's decision, its appellate brief adequately addresses only
two. First, Decade seems to complain that the “show cause” procedure adopted by
the Licensing Board to expedite the proceeding improperly required intervenor to

1 10 CFR §50.59(a) provides that a licensee may make changes in a facility “without prior Commis-
sion approval, unless the proposed change . . . involves a change in the technical specifications
incorporated in the license or an unreviewed safety question.”

214 NRC at 1033. See 10 CFR §2.764(a).
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prove its contentions before trial. Second, Decade claims that the Board below
erred in denying it a continuance, thereby unreasonably compressing intervenor’s
time to prepare for the show cause hearing. For the reasons discussed below, we
affirm the Licensing Board’s order.

I

A. Before chronicling the somewhat convoluted procedural history of this
case, a brief explanation of the nature of the steam generator repair problem that
led to the proceeding is in order. The Wisconsin Electric Power Company’s Point
Beach Units 1 and 2 are identical Westinghouse two-loop pressurized water
reactors. Each unit contains two steam generators, or heat exchangers, where
water from the primary cooling system transfers heat to the secondary cooling
loop. Because the tubes of the steam generator constitute the préssure boundary of
the primary coolant system, a major safety consideration is that the steam gener-
ator tubes retain adequate structural integrity.3

Since both Point Beach units began commercial operation, the steam generator
tubes have undergone varying degrees of degradation due to corrosion. The plant’s
technical specifications require WE to plug any steam generator tube (i.e., to seal
both ends so no primary coolant can enter it) when its level of degradation exceeds
40 percent of the nominal tube wall thickness. The technical specifications
preclude the licensee from returning to service a tube degraded beyond this
plugging limit even after it has been repaired by use of a newly developed sleeving
technique. This process consists of installing, inside the degraded steam generator
tube, a smaller diameter sleeve that spans the problem area of the original tube and
thereby provides a new primary pressure boundary for the repaired tube.

B. OnlJuly2, 1981, the licensee filed with the Director of the Office of Nuclear
Reactor Regulation an application pursuant to 10 CFR §50.59 for amendments to
the technical specifications of the operating licenses for Point Beach Units 1 and 2.
If authorized, the amendments would allow (without any limitation on the numbers
involved) the “repair of degraded or defective steam generator tubes by sleeving.”
The application also indicated that, during the fall 1981 refueling outage, licensee
intended to sleeve several steam generator tubes (including six already defective
and previously plugged ones) as a demonstration of this new process. This
demonstration, the application stated, “‘can only be accomplished if the subject
Technical Specification changes are granted.” Notice of licensee’s application was
published in the Federal Register on August 7, 1981. 46 Fed. Reg. 40359.

3 For adiscussion of the functioning of steam generators in nuclear power plants, see Florida Power &
Light Company (Turkey Point Nuclear Generating Station, Units Nos. 3 and 4), ALAB-660, 14 NRC
987 (1981); Northern States Power Company (Prairie Island Nuclear Generating Plant, Units 1 and 2),
ALAB-343, 4 NRC 169 (1976).
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Even before that notice was published, however, Wisconsin’s Environmental
Decade filed a petition to intervene and sought a hearing on the application. The
petition set forth ten contentions relating to the health and safety consequences of
the proposed sleeving repair program.* The petition was opposed by the licensee
and the NRC staff. Subsequently, the Commission designated a Licensing Board
to rule on the petition. 46 Fed. Reg. 43531 (Aug. 25, 1981).

Thereafter, on September 16, 1981 in a transcribed telephone conference
initiated by the Licensing Board, counsel for licensee emphasized that it wished to
implement the demonstration sleeving project on Unit [ during the upcoming
October-November refueling outage. The licensee also wished to complete any
hearing on its proposed license amendment prior to a then-planned spring 1982
full-scale sleeving of Point Beach Unit 2.5 Because of the imminence of the
autumn outage, the licensee sought independent authorization for the demonstra-
tion program so that it could bring Unit 1 back up to power without replugging the
six degraded tubes it wished to repair during the project. Tr. 7-9, 10, 11. The

4 Decade’s contentions were as follows:

(1) Degradation of as few as one to ten steam generator tubes in a pressurized water reactor such
as Point Beach could induce essentially uncoolable conditions in the course of loss of coolant
accident, according to several mdependent scientific studies.

(2) Rupture of steam generator tubes in normal operation will release radiation to the environ-
ment from the secondary system, and, if the rupture is sufficiently severe, in amounts in
excess of maximum permissible doses.

(3) During sleeving, the braze or weld between the upper rim of the sleeve and the inner surface of
the original tube will weaken the integrity of the tube even in laboratory conditions, and, in
the field, may fatally compromise its integrity. This may lead to a circumferential rupture of
the tube under various operating and/or accident conditions.

(4) The annullus [sic] between the original tube and the sleeve may give rise to an unexpectedly
corrosive environment where the tube is or may be suffering in the future from a through wall
crack and secondary water impurities seep into the narrow space.

(5) The presence of the sleeve will make the interpretation of eddy current test results extremely
difficult and increase the probability that tubes with incipient failures may go undetected and
rupture during a loss of coolant accident,

(6) The insertion of a sleeve with a nommal outer diameter of ¥4 inch tube inside the ongmal %
inch tube will reduce the flow of primary core cooling water and the cooling capacity of the
core under various accident scenarios to an extent not bounded in previous safety analyses.

(7) The large number of workers required to perform a full scale sleeving program in the highly
radioactive environment of the primary side of the steam generator will exceed the ability of
the licensee or vendor to provide from their stable work forces. This will necessitate the
employment of untrained and transient “jumpers™ to perform the bulk of the work which
quality may deteriorate as a consequence.

(8) The interests of the Petitioner are not adequately protected by any other party to this
proceeding.

(9) The present technical specifications in the license require that tubes degraded beyond the
plugging limit be removed from service by plugging and do not permit the proposed sleeving
repair program.

(10) The best evidence strongly suggests that the actual cost of the proposed sleeving program will
exceed projected costs by more than a magnitude of four.

5 Licensee subsequently informed the Board that it planned to defer the full-scale sleeving at Unit 2
until spring 1983. See letter from licensee’s counsel to Licensing Board (October 23, 1981). In early
1982, licensee confirmed this plan as to Unit 2, and notified the Board that it intended to replace both
steam generators in Unit 1, rather than undertake further sleeving in that unit. See letter from licensee's
counsel to Licensing Board (January 15, 1982).
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licensee additionally asked the Board to expedite the hearing schedule for its entire
proposed amendment. Tr. 16.
In the interest of meeting licensee’s schedule, but in view of the fact that
petitioner Decade had not yet been formally admitted to the amendment proceed-
ing, the Board indicated it would proceed with the demonstration project
authorization and asked Decade to particularize its contentions as soon as possible.
It also encouraged Decade to initiate immediately an informal exchange of in-
formation with the licensee and the staff. Tr. 49-50, 62-63, 69-70. Decade
subsequently filed additional information as to its contentions on September 24,
1981.
On September 28, 1981, licensee filed a motion, accompanied by a detailed
supporting affidavit, asking the Board to authorize operation of Point Beach Unit 1
following the demonstration sleeving. It also filed the following day a copy of a
technical report prepared by Westinghouse Electric Corporation on the proposed
sleeving program.
On October 1, 1981, the Licensing Board issued a memorandum and order
(LBP-81-39, 14 NRC 819) in which it ordered licensee to respond to certain
technical and legal questions concerning the motion for interim operation. The
Board then formally authorized Decade to commence discovery and proposed a
special “show cause™ procedure and standard that would govern the litigation
pertaining to the demonstration project, providing it were to admit Decade as an
intervenor. As described by the Board (id. at 826):
Decade and the Staff would have 14 days from receipt of WE's answers to
Board questions to show cause why an Order authorizing immediate
operation with up to 12 tubes sleeved should not be issued. Cause might
consist of legal argument or of a substantive matter which should be
pursued before the Board can reach a reasonable conclusion concerning the
safety and environmental acceptability of the amendment. Cause could
include comment on whether the demonstration proposed by WE is impor-
tant to its overall sleeving program.

The Board stated that although these procedures were “unorthodox,” it believed it

necessary to deviate from the Commission’s Rules of Practice in this case to

provide *“the timely decision that is required.” /d. at 823.

On October 8, 1981, licensee filed a motion, with supporting affidavits, for
summary disposition of Decade’s contentions 3-6 insofar as they related to its
request for interim operation. During a second telephone conference held on
October 9, the Board indicated its tentative decision to admit Decade to the
proceeding. Tr. 78. Following the conference, the Board issued a notice of hearing
on the pending motions to be held in Milwaukee, Wisconsin, on October 29 and
30, 1981. 46 Fed. Reg. 50633 (Oct. 14, 1981). That same day, licensee submitted
responses to the questions set out by the Board in LBP-81-39, supra.
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The Board issued two further memoranda and orders on October 13, 1981. In
one (LBP-81-44, 14 NRC 850), the Board set out additional technical questions to
be answered by licensee, and provided that, upon its receipt of licensee’s answers,
Decade would have seven days to show cause why the demonstration program
should not go forward. In the other (LBP-81-45, 14 NRC 853), the Board formally
admitted Decade’s contentions 3, 4, 5 and 7, “simplified” into the following single
contention (id. at 854, 860):

Wisconsin Electric Power Company has not demonstrated that Point Beach

Nuclear Plant, Units 1 and 2, will operate as safely with its degraded steam

generator tubes sleeved as it would if they were required to be plugged.

The Board also set out discovery rules and indicated that, after discovery was
completed (id. at 854-55),

Decade will have the burden of coming forward to demonstrate that there

are one or more genuine issues of fact related to this contention. [Licensee]

will then have the burden of persuasion concerning the existence of a

genuine issue of fact; and it will of course have the burden of persuasion on

any issue admitted for hearing.

On October 15, 1981, the Board issued yet a further memorandum and order in
which it set the agenda for the upcoming October 29-30 hearing (LBP-81-46, 14
NRC 862, 863):

1. A show cause hearing concerning Wisconsin Electric Power Com-
pany’s (WE) motion to obtain interim relief so that it can operate its
power reactor with up to six deteriorated steam generator tubes sleeved
rather than plugged.

II. Additional argument, if any, concemning WE’s motion for summary
judgment. (However, the Board is inclined to rule that at this stage of a
proceeding, when discovery has not yet been completed, the standards
for summary judgment are the standards already articulated with respect
to the show cause order.)

III. If necessary, to conduct a limited evidentiary hearing for the purpose of
helping to resolve the show cause or summary judgment motions.

IV. If necessary and helpful, to conduct an evidentiary hearing on unre-
solved issues of material fact.

Decade filed its response in opposition to licensee’s summary disposition
motion on October 24, 1981. The response consisted primarily of a reiteration of
its previous filings and was not accompanied by supporting affidavits. The staff
responded (with accompanying affidavits) in support of the licensee’s summary
disposition motion on October 26.

Two additional prehearing telephone conferences were held on October 20 and
26, 1981. The October 20 conference dealt principally with the resolution of a
dispute between Decade and the licensee corcerning the protective agreement
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governing Decade’s access to certain assertedly proprietary information in the
Westinghouse sleeving report. See note 30, infra. The Board also modified the
wording of its simplified contention. Tr. 164-65. In the final prehearing confer-
ence on October 26, the Board discussed and summarized the “show cause”
demonstration it expected of Decade. Tr. 219-24. The Board characterized the
standard several different ways: e.g., Decade was to show an “important genuine
issue™ and the existence of “serious questions remaining in this case concerning the
demonstration program” or, alternatively, the “specific reasons it requires addi-
tional time to respond adequately.” Tr. 221, 223, 224,

A hearing was held in Milwaukee on October 29 and 30, 1981.¢ The Board
heard oral argument on a motion (filed by Decade just three days earlier) for a
continuance of the hearing, based on the asserted need for further discovery and
more time to review WE’s technical filings. The Board denied the motion (Tr.
399-402) and went on to hear legal argument by counsel for all parties and limited
testimony by licensee and staff witnesses on certain aspects of the demonstration
program. At the close of all testimony and argument, the Board orally authorized
the issuance of a license amendment allowing Unit 1 to resume operation following
the demonstration project. The Board subsequently memorialized the authoriza-
tion in the memorandum and order that constitutes the basis for Decade’s appeal.
See LBP-81-55, 14 NRC 1017, supra.

IL.

A brief comment on the intervenor’s appellate papers is in order before turning
to the other matters before us.

In a previous memorandum and order in this case, we noted that Decade’s brief
was “‘generally inadequate” and that “intervenor must bear full responsibility for
any possible misapprehension of its position caused by the inadequacies of its brief
and its determination not to attend oral argument to respond to Board questions.”
ALAB-666, 15 NRC 277, 278 (1982). Specifically, Decade’s brief begins with a
numbered list of seven “exceptions” to portions of the Licensing Board's decision
followed immediately by a nine-page argument that neither specifies nor particula-
rizes the exceptions to which it relates.? Nor are these distinctions discernible from

6 Decade filed its response to the Board’s show cause orders (LBP-81-39 and LBP-81-45, supra) at the
October 29 session. See Tr. 279-80.
7 Under a heading entitled “Portions of Initial Decision to Which Exception is Taken,” Decade’s
exceptions state (Exceptions and Brief at 2):
Standards for showing cause — Pages 6 to 7.
Ruling on Motion for Continuance — Page 8.
Admission of test results under trade secret protection — Page 10.
Ruling on Contention #3 — Pages 13 to 16.
Ruling on Contention #4 — Pages 16 to 17.
Ruling on Contention #5 — Pages 17 to 18.
Ruling on Contention #7 — Pages 18 to 19,

NonswLN -
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the argument itself. As best we can determine, Decade’s entire argument relates to
its first two exceptions concerning the Licensing Board’s adoption of the “show
cause” proceeding and standard and the Board’s denial of intervenor’s motion fora
continuance. See note 7, supra.

We have held numerous times that exceptions not adequately briefed are
waived. See, e.g., Public Service Electric and Gas Company, et al. (Salem
Nuclear Generating Station, Unit 1), ALAB-650, 14 NRC 43, 49-50(1981), aff d
sub nom. Township of Lower Alloways Creek v. Public Service Electric and Gas
Co., 687 F.2d 732 (3rd Cir. 1982); Public Service Company of Indiana, Inc.
(Marble Hill Nuclear Generating Station, Units 1 and 2), ALAB-461, 7NRC 313,
315 (1978); Tennessee Valley Authority (Hartsville Nuclear Plant, Units 1A, 2A,
1B and 2B), ALAB-367, 5 NRC 92, 104 n.59 (1977); Duke Power Company
(Catawba Nuclear Station, Units 1 and 2), ALAB-355, 4 NRC 397, 413-14
(1976). As we stated in Marble Hill, supra, 7 NRC at 315 (footnotes omitted):

[B]riefs are necessary to “flesh out™ the bare bones of the exceptions, not
only to give us sufficient information to evaluate the basis of objections to
the decision below, but also to provide an opponent with a fair opportunity
to come to grips with the appellant’s arguments and attempt to rebut them.
The absence of a brief not only makes our task difficult but, by not
disclosing the authorities and evidence on which the appellant’s case rests,
it virtually precludes an intelligent response by appellees. For these
reasons we generally follow the course charted by the Federal courts and
disregard unbriefed issues as waived.
Because the argument contained in Decade’s brief appears to relate to only its first
two exceptions and intervenor fails to brief its remaining exceptions adequately,
we shall consider intervenor’s exceptions numbered 3 through 7% as abandoned.
See 10 CFR §2.762(a), (f); Pennsylvania Power and Light Company (Susquehan-
na Steam Electric Station, Units 1 and 2), ALAB-693, 16 NRC 952 (1982).
Moreover, because intervenor comes before us with counsel, we are neither
required nor disposed to piece together or to restructure vague references in its
brief in order to make Decade’s arguments for it. See Salem, supra, 14 NRCat 51.

IIL.

A. At the threshold we must consider whether the Licensing Board’s order is
“final” and therefore appealable as a matter of right under 10 CFR §2.762(a). Both
the licensee and the staff claim that intervenor’s appeal is an impermissible
interlocutory one proscribed by 10 CFR §2.730(f). They argue that the Rules of
Practice permit interlocutory appeals only from orders granting or totally denying a

8 See note 7, supra.
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petition to intervene. See 10 CFR §2.714a. Here, the argument continues, the
Board’s decision neither denies Decade’s intervention petition nor disposes of all
of intervenor’s contentions. Rather, it is only an interim one that permits operation
of Unit 1 with six degraded steam generator tubes sleeved until the license
amendment noticed for hearing can be finally decided. That proceeding, involving
a request to permit operation with a large number of sleeved tubes, is currently
ongoing, with Decade’s contentions still at issue. Therefore, according to appel-
lees, Decade’s intervention petition has not been wholly denied and the in-
tervenor's appeal is prohibited.

Although licensee and the staff are correct that the Rules of Practlce permit
interlocutory appeals only from orders granting or totally denying an intervention
petition, that principle is inapposite in the circumstances presented. As we ob-
served in Toledo Edison Company, et al. (Davis-Besse Nuclear Power Station),
ALAB-300, 2 NRC 752, 758 (1975) (footnotes omitted):

The test of “finality” for appeal purposes before this agency (as in the
courts) is essentially a practical one. As a general matter, a licensing
board’s action is final for appellate purposes where it either disposes of at
least a major segment of the case or terminates a party’s right to participate;
rulings which do neither are interlocutory.
In our view, the Licensing Board's order authorizing a license amendment dis-
poses of a “major segment” of this case and is a final appealable order. Indeed,
practically viewed, the Board’s decision concludes one entire license amendment
proceeding. Compare Louisiana Power and Light Company (Waterford Steam
Electric Station, Unit 3), ALAB-690, 16 NRC 893 (1982).

The appellees characterize the Board’s order as an interim operation decision.?
But that label elevates form over substance, and it is settled that the question of
appealability is determined by the nature of the order, not the name it bears.
Kansas Gas and Electric Company and Kansas City Power and Light Company
(Wolf Creek Nuclear Generating Station, Unit No. 1), ALAB-331, 3 NRC 771,
774 & n.5 (1976). In reality, the order authorized the second of two separate
license amendments sought by WE. The first amendment, requested by licensee’s
July 2, 1981 application and still under consideration, would modify the technical
specifications of both Point Beach units to permit operation (irrespective of the
number of tubes involved) with previously degraded tubes sleeved. The second
amendment, requested by licensee on September 28, 1981 and prompted by the
impossibility of concluding the first amendment proceeding before the October
refueling outage, authorized licensee to return Unit I to operation after conducting
the more limited demonstration sleeving program on the six degraded tubes. It is
this order that Decade appeals.

9 Interestingly, the Licensing Board neither titled its decision as “interim” nor characterized its order
as temporary. See 14 NRC at 1018, 1033.
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The Board’s order is comparable to any initial decision authorizing a license
amendment and, thus, is a final appealable order. See Wolf Creek, supra, 3 NRC at
774. Tt concluded all proceedings on the demonstration program. Without the
amendment authorization, WE would have been unable to operate Unit 1 without
first plugging the six newly sleeved tubes. Hence, important consequences flowed
from the Board’s order. Moreover, if WE should for any reason withdraw its first
amendment application, the Unit 1 amendment authorized by the Board’s order
will remain in effect. In these circumstances, the pendency of a proceeding on the
July 2 amendment request is irrelevant to a determination of the finality and
appealability of the Board’s order now before us.

B. Decade’s first exception is to the Licensing Board’s “[s]tandards for show-
ing cause.” Its brief, however, provides little useful elaboration on this point.
Decade variously argues that the Licensing Board’s decision “is based upon an
implied legal test requiring an intervenor to prove his or her case in order to secure
the same hearing at which time the opportunity to make such a proof is customarily
provided” and it “required intervenor| ] to prove [its] case prior to the hearing
instead of merely showing that the contention had a sufficient basis to justify a
trial.” Exceptions and Brief at 1-2, 3. It appears therefore that Decade challenges
the Board’s adoption of the “show cause” procedure and standard. In our view,
Decade’s arguments fail.

In its October 1, 1981 order, the Licensing Board proposed what it styled a
“show cause™ proceeding to resolve Decade’s challenge to the licensee’s proposed
demonstration sleeving project. The Board's order directed a series of questions to
the licensee about its demonstration project and proposed that “Decade . . . have
14 days from receipt of WE’s answers to Board questions to show cause why an
Order authorizing immediate operation with up to 12 tubes sleeved should not be
issued.” LBP-81-39, supra, 14 NRC at 826. The Board then ordered the “parties
and petitioner . . . to comment on the issuance of the show cause order discussed
in the accompanying memorandum.” Id. In response to that directive, neither
Decade nor the other parties objected to the Board’s proposed adoption of the
“show cause™ procedure or standard. Rather, Decade responded that “[i]n the
interests of accommodating the Board’s desire to rule on the Licensee’s interim
application in the time requested, we will endeavor to meet the proposed 14 day
filing deadline to respond to the utility’s answers to the Board’s questions.”!?
Indeed, three days later during the October 9 telephone conference, Decade’s
counsel orally agreed to the Board’s adoption of the “show cause” procedure and
standard for resolving Decade’s challenge to WE’s demonstration sleeving proj-
ect.’? Further, at no other time prior to the October 29-30 hearing did Decade

10 See note 7, supra.

11 See also Exceptions and Brief at 6, 10.

12 Letter from Decade's counsel to the Licensing Board (October 6, 1981).
13Tr. 110.
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object. Having been specifically offered the opportunity to demur but having failed
timely to object, Decade cannot now be heard to complain about the “show cause”
procedure adopted by the Board.

In addition, Decade’s assertion that the Board required it to prove its case prior
to trial misstates the “show cause” standard adopted by the Board. The Board
variously set forth that standard'® but its theme remained the same. As the Board
stated in its final memorandum, Decade was to establish that “it can either
demonstrate the existence of a genuine issue of fact or can show that there is a good
reason for the Board to defer judgment until after specific discovery requests are
made and answered.” LBP-81-55, supra, 14 NRC at 1021. The first part of the
Board’s standard is a paraphrase of the essential element of 10 CFR §2.749(a) that
requires a party opposing a motion for summary disposition to “annex[ ] to any
answer opposing the motion a separate, short and concise statement of the material
facts as to which it is contended that there exists a genuine issue to be heard.”
Compare Fed. R. Civ. P. 56(c), (). Likewise, the second part of the Board’s
standard is a paraphrase of the essential element of 10 CFR §2.749(c) that permits a
party opposing a motion for summary disposition to seek a deferral of action on the
motion by demonstrating, with affidavits, “that he cannot, for reasons stated,
present by affidavit facts essential to justify his opposition.” Compare Fed. R. Civ.
P. 56(f). Thus, the Board’s adoption of what is styled a “show cause” standard
was, in effect, nothing more or nothing less than an adoption of the essential
elements of the Commission’s rules for properly opposing a motion for summary
disposition. And, the Commission’s summary disposition rule, like Rule 56 of the
Federal Rules of Civil Procedure after which it is modelled, does not require a
party opposing a motion for summary disposition to prove its case before trial !
Rather, it is a procedural device to screen contentions that do not involve real
factual controversies. See p. 1263, infra. Thus, in the circumstances, the Board’s
adoption of the “show cause” standard, with the consent of all the parties, was not
reversible error. As we discuss below, however (pp. 1262-63, infra), the Board’s
unusual approach resulted in what we view to be an unnecessarily confusing
proceeding, and should not be employed in the future.

C. Decade has effectively abandoned its exceptions numbered 4-7'¢ by its
failure to brief them adequately. Those exceptions apparently challenged the

14 See, e.g., LBP-81-45, supra, 14 NRC at 854; LBP-81-46, supra, 14 NRC at 863; Tr. 221-24.
15 1t appears from the record of this proceeding that Decade may have seriously misapprehended the
basic structure of Commission proceedings. For example, during thé October 20, 1981 telephone
conference, Decade’s counsel stated: “By the Board’s acceptance of contentions of fact, they have, in
my understanding of the law, automatically precluded a Motion for Summary Disposition.” Tr. 153.
See also Exceptions and Brief at 3. But a proper contention only gains an intervenor admission to a
licensing proceeding. Admission as a party to a Commission proceeding — like party status in a case
governed by the Federal Rules of Civil Procedure — does not preclude summary disposition or
guarantee a party a hearing on its contentions. Houston Lighting and Power Company (Allens Creek
Nuclear Generating Station, Unit 1), ALAB-590, 11 NRC 542, 550 (1980).

16 See note 7, supra.
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Board's rulings on intervenor’s contentions 3, 4, 5 and 7. Nevertheless, we have
reviewed those rulings that applied the “show cause” standard to Decade’s admit-
ted contentions and find the Board’s result justified. With regard to each of
Decade’s contentions, we are satisfied that the Board's application of that standard
was the functional equivalent of a proper grant of summary disposition.

As noted above, the licensee filed a motion, with supporting affidavit, for
summary disposition of intervenor’s contentions 3-6.'7 The staff responded in
support of licensee’s motion with two additional affidavits, also asserting that
there were no genuine issues of material fact with respect to these contentions.
Although Decade replied to the licensee’s motion on October 24, 1981 asserting
that the motion should be denied, it did not file any affidavits setting forth “specific
facts showing that there is a genuine issue of material fact,” or a “short and concise
statement of the material facts as to which it is contended that there exists a genuine
issue to be heard.” 10 CFR §2.749(b), (a). Instead, Decade’s response consisted
solely of the unadorned claim that intervenor’s contentions 3-6 were relevant to
WE'’s proposed sleeving project. Nor, alternatively, did Decade’s response estab-
lish by affidavit or otherwise that it could not yet obtain affidavits to establish such
a genuine issue or identify what further discovery was necessary to establish such
anissue. 10 CFR §2.749(c). Decade similarly failed to make either showing in its
“show cause” response'® or during the course of its argument at the October 29-30
hearing.

In these circumstances, intervenor failed either to show cause why the licensee’s
demonstration sleeving project should not be authorized or to oppose properly
WE'’s motion for summary disposition. The licensee’s summary disposition mo-
tion and supporting affidavit demonstrated that there were no genuine issues of
material fact to be heard as to those contentions, that the affiant was fully
competent to testify about these matters, and that WE was entitled to a decisionas a
matter of law. Therefore, the Board’s action was justified and equivalent to a
proper grant of WE’s motion for summary disposition. '

17 Decade’s Contention 6, however, was not admitted by the Board as a proper contention.

18 Decade’s Response to the Chairman’s Comments on Order to Show Cause (October 29, 1981).
19 The licensee'’s motion for summary disposition did not seek judgment on Decade's contention 7.
That contention concerns the adequacy of the training for the large number of temporary channel head
workers who will be conducting a portion of the sleeving repairs on WE’s full-scale sleeving of the
Point Beach units. See note 7, supra. Because contention 7 by its terms was inapplicab]e to the
licensee's demonstration sleeving project and the Licensing Board did not admit contention 7 until after
WE filed its motion for summary disposition, the licensee did not include that contention in its motion.
Putting to one side the question of the Licensing Board's admission of contention 7 to the demonstration
project proceeding, that contention’s omission from the summary disposition motion, in the circum-
stances, is immaterial. The licensee’s responses to both the Board's questions and Decade's discovery
requests demonstrated there was no genuine issue of material fact conceming contention 7. Further,
Decade was unable even to proffer any speculation as to how its contention could affect the efficacy and
safety of the demonstration sleeving project when aligned against the licensee’s training and quality
assurance programs for the project. See Tr. 622-26; LBP-81-55, supra, 14 NRC at 1031-32.
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D. Decade also takes exception to the Licensing Board’s ruling on intervenor’s
motion for a continuance.?® As we have already pointed out, Decade’s appellate
papers are not clear. As best we can determine, Decade seems to argue that the
Licensing Board'’s denial of its motion for a continuance effectively precluded
intervenor — a citizens’ organization with limited resources, which already was
pressed by the Board’s prehearing schedule — from completing discovery and
preparing for the Board’s “show cause” hearing. Exceptions and Brief at 5-6. That
hearing was scheduled on October 9 for October 29, 1981.2!

Disposition of this issue need not detain us long. We will not reverse a licensing
board’s scheduling rulings unless the “board abused its discretion by setting a
hearing schedule that deprives a party of its right to procedural due process”
[footnote omitted]. Public Service Company of Indiana, Inc. (Marble Hill Nuclear
Generating Station, Units 1 and 2), ALAB-459, 7 NRC 179, 188 (1978). Even
putting to one side the lateness of intervenor’s request for a delay, no due process
violation is apparent on the record before us. Rather, the record shows that
although the time for case preparation was compressed, it was not so unreasonable
as to deny Decade an adequate opportunity to prepare. Indeed, as the Licensing
Board observed, “[t]Jo the extent that these problems have existed, they are
problems of Decade’s own creation.” LBP-81-55, supra, 14 NRC at 1025,

In common with the licensee and the staff, Decade consented to the Board’s
“show cause” proceeding.?? The intervenors understood that the very purpose of
this special procedure was to expedite the proceeding so that licensee, if possible,
could undertake the demonstration sleeving project before the end of the October
refueling outage, i.e., early November.? And as part of its effort to speed up the
proceeding, the Board took a number of steps to aid intervenor. On September 16,
1981, it encouraged the parties to commence discovery even before it ruled on the
admissibility of Decade’s contentions.?* Subsequently, upon receipt of the Wes-
tinghouse sleeving report, the Board immediately propounded a detailed set of
questions to WE, which the licensee answered on October 9.2 To help the
intervenor even further, the Board severely restricted discovery against Decade so
as not to hinder intervenor’s case preparation.?® Yet, Decade directed no discovery
requests to the licensee until October 24 — more than two weeks after the hearing

20 See note 7, supra.

21 See p. 1252, supra. See also LBP-81-46, supra, 14 NRC at 862-63.

22 See pp. 1257-58, supra.

23 See letter from Decade’s counsel to Licensing Board (October 6, 1981).

24 See Tr. 49-50, 69-70.

25 See p. 1252, supra; LBP-81-55, supra, 14 NRC at 1020. The licensee made the sleeving report
available to Decade as well, but the intervenor refused to review the document until later in the
proceeding. See note 30, infra.

26 See LBP-81-39, supra. 14 NRC at 823; LBP-81-46, supra, 14 NRC at 863.
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was scheduled and less than one week before it was to begin.?’ In any event, the
licensee quickly responded in only three days.?® In these circumstances, where the
intervenor failed to utilize the discovery procedures available to it until the
eleventh hour, the Licensing Board’s denial of Decade’s motion to delay the
proceeding for further discovery was not error.?

In addition, the record shows that Decade’s own actions significantly abridged
its preparation time. By refusing to sign a protective agreement concerning the
proprietary information contained in the sleeving report and other materials
provided by licensee, Decade drastically foreshortened its time to prepare for the
hearing.* The Commission’s rules contemplate a resolution of proprietary in-
formation disputes after the merits are resolved in order to avoid delay in proceed-
ings. See 10 CFR §2.790(b)(6). The Board indicated it would follow this course.
See Tr. 87-92, 101-02; LBP-81-55, supra, 14 NRC at 1024-25. Decade was, of
course, free, as a litigation tactic, to seek an immediate resolution of the proprieta-
ry information issue, but it must be willing to accept the consequences of adhering
to its position in the face of the Board’s adverse ruling. It may not now be heard to
complain that it was deprived of adequate time to prepare for the “show cause”
hearing when its own actions abbreviated its preparat}on time.3' Accordingly, the

27 See Decade’s First Interrogatories and Request for Production of Documents to Licensee on the
Demonstration Sleeving Program (October 24, 1981). See also LBP-81-55, supra, 14 NRC at 1025.
28 See Licensee's Response to Decade’s First Interrogatories (October 27, 1981). See also LBP-81-55,
supra, 14 NRC at 1020.

29 Similarly, on the record before us, we are unpersuaded by Decade's argument that its lack of
resources entitled it to special consideration when it sought a continuance. As the Commission has
stated: *“While a board should endeavor to conduct the proceeding in a manner that takes account of
the special circumstances faced by any participant, the fact that a party may . . . possess fewer
resources than others to devote to the proceeding does not relieve that party of its hearing obligations.”
Statement of Policy on Conduct of Licensing Proceedings, CLI-81-8, 13 NRC 452, 454 (1981).

30 The licensee made the sleeving report available to Decade at the end of September when it submitted
the report to the staff and the Board. Because the manufacturer considered much of the information
contained in the report to be proprietary, licensee conditioned Decade’s receipt of the report on
intervenor’s execution of a protective agreement. Decade refused, wanting instead the public release of
the report. See letter from Decade’s counsel to licensee’s counsel (October 6, 1981). Thus Decade
denied itself access to the report until October 9 when the matter was apparently resolved in the course
of the telephone conference (see Tr. 87-92) and a copy of the report was delivered to Decade. Decade
subsequently discontinued its review of the sleeving report when a further dispute arose with licensee as
to the terms of the protective agreement; however, Decade did not notify the licensee or the Board that it
had done so, contrary to the Board’s directive in the October 9 conference. Tr. 92. Neither did Decade
seek any specific relief. See LBP-81-55, supra, 14 NRC at 1020-21, 1025; Tr. 155-57. Hence, Decade
did not undertake a review of the sleeving report until October 20, when in the course of the telephone
conference, the Board ordered adoption of the protective agreement as framed by the licensee. Tr. 143.
31 As part of its argument regarding the Board's denial of its motion for a continuance, Decade asserts
that the Board ordered the proceeding expedited “even though the Licensee’s formal representations to
the Board did not include any statement of reason why the demonstration program was immediately
necessary.” Exceptions and Brief at 4. But Decade’s assertion is irrelevant to its argument that the
Board erred in denying it a continuance; moreover, intervenor filed no exception to perfect an appeal on
this issue. In any event, even assuming the validity of Decade’s assertion, such action by the Licensing
Board would not be reversible error where Decade was given an adequate time to prepare for the “show
cause™ hearing.

1261



Board’s denial of Decade’s motion was not an abuse of discretion arising to the
level of a due process violation.

Iv.

A. Quite apart from the two issues we can discern from Decade’s brief, we have
undertaken our customary sua sponte review of the Licensing Board’s decisionand
the underlying record. As we recently observed in Offshore Power Systems
(Manufacturing License for Floating Nuclear Power Plants), ALAB-689, 16 NRC
887, 890 (1982), “[t]his long-standing Commission-approved appeal board prac-
tice is undertaken in all cases, regardless of their nature or whether exceptions have
been filed” [footnote omitted]. See Boston Edison Company (Pilgrim Nuclear
Power Station, Unit 1), ALAB-231, 8 AEC 633 (1974).

Our review of the record below on the substantive safety and environmental
issues has disclosed no error requiring corrective action. We have found no basis
for concluding that the licensee’s sleeving of six Unit 1 steam generator tubes (with
degradation beyond the plugging limit) might either pose an undue risk to the
public health and safety or have a significant effect on the environment.

B. In conducting our swa sponte review, we do not ordinarily examine a
licensing board’s rulings on procedural matters. See Consumers Power Company
(Midland Plant, Units 1 and 2), ALAB-691, 16 NRC 897, 908 (1982); Pilgrim,
supra, 8 AEC at 633-34. Here, we see no need to deviate far from that practice
because all parties were represented below by counsel capable of addressing any

_substantial error affecting their clients’ interests. But we believe a few general
observations on the procedures employed by the Licensing Board are in order.

As we previously explained, all parties consented to the Licensing Board’s
“show cause” procedure and standard for resolving Decade’s challenge to WE’s
license amendment application. Further, in deciding Decade’s appeal, we have
concluded that the Board's application of the *‘show cause” standard was, in effect,
the equivalent of the standard applicable to the grant of summary disposition on
each of Decade’s admitted contentions. Accordingly, we have affirmed the
Board’s result. In the future, however, procedures such as those employed by the
Licensing Board should be avoided. Here, the Board employed a “show cause”
procedure and such other steps as ordering the commencement of discovery before
admitting Decade as a party or ruling on the adequacy of intervenor’s contentions.
See LBP-81-39, supra, 14 NRC at 822-23, 826. It recognized these procedures
were “extraordinary” (id. at 821) and “unusual” (LBP-81-44, supra, 14 NRC at
851) but determined they were necessary to expedite the case because the Rules of
Practice only “should be used as helpful tools” and the “usual procedural tools will
not provide us with the timely decision that is required.” LBP-81-39, supra, 14
NRC at 823. -
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Although the goal of speedy resolution of Commission proceedings is a com-
mendable one, the Board’s conclusion that the procedures dictated by the Rules of
Practice could not provide a timely decision in this case is badly in error. Rather,
the procedures set forth in the Rules of Practice are the only ones that should be
used (absent explicit Commission instructions in a particular case) in any licensing
proceeding. For example, we recently had occasion to comment in Duke Power
Company (Catawba Nuclear Station, Units 1 and 2), ALAB-687, 16 NRC 460,
467 .(1982), on several of the relevant practice rules and those remarks bear
repeating: “[A] licensing board is not authorized to admit conditionally, for any
reason, a contention that falls short of meeting the specificity requirements.”
Similarly, “the Rules of Practice [do not] permit[ ] the filing of a vague, unparti-
cularized contention, followed by an endeavor to flesh it out through discovery
against the applicant or staff.” Id. at 468. Finally, “discovery on the subject matter
of a contention [can] be obtained only after the contention [has] been admitted to
the proceeding.” Id. at 467 n.12,

We have stated that the summary disposition procedures in the Rules of Practice
“provide in reality as well as in theory[ ] an efficacious means of avoiding
unnecessary and possibly time-consuming hearings on demonstrably insubstantial
issues.” Allens Creek, supra, 11 NRC at 550. In the interest of expedition, the
Rules provide that a motion for summary disposition may be filed at any time in the
course of a proceeding. 10 CFR §2.749(a). See also 46 Fed. Reg. 30328,
30330-31 (June 8, 1981). Further, if the Board determines that there are no
genuine issues of material fact, it may grant summary disposition even before
discovery is otherwise completed if the opposing party cannot identify what
specific information it se€ks to obtain through further discovery.’

As a general matter when expedition is necessary, the Rules of Practice are
sufficiently flexible to permit it by ordering such steps as shortening — even
drastically in some circumstances — the various time limits for the party’s filings
and limiting the time for, and type of, discovery. See 10 CFR §2.711. Other steps
may also be taken. See Statement of Policy on Conduct of Licensing Proceedings,
CLI-81-8, 13 NRC 452 (1981). But a licensing board’s regulation of a proceeding
pursuant to 10 CFR §2.718 should not encompass procedures fundamentally
departing from those set forth in the Rules of Practice. See 10 CFR Part 2,
Appendix A. Here, more judicious application of these principles would have not
only provided for a timely decision but also resulted in a less confusing proceed-
ing. Moreover, it must be remembered that steps to expedite a case are appropriate
only upon a party’s good cause showing that expedition is essential. 10 CFR
§2.711. Necessarily, any decision on this question involves a balancing of the

32 10 CFR §2.749(c). The federal courts apply the same principles. See Fed. R. Civ. P. 56(f); Sec. &
Exch. Comm’'nv. Spence & Green Chemical Co., 612 F.2d 896, 901 (5th Cir. 1980), cert. denied, 449
U.S. 1082 (1981); Donofrio v. Camp, 470 F.2d 428, 431-32 (D.C. Cir. 1972).
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competing interests of the parties, but it is inappropriate to order a proceeding
expedited before a good cause showing by the party seeking expedition has been
made.

For the foregoing reasons, the November 5, 1981 order of the Licensing Board
is affirmed.
It is so ORDERED.

FOR THE APPEAL BOARD

Barbara M. Tompkins
Secretary to the
Appeal Board
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Cite as 16 NRC 1265 (1982) ALAB-697

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING APPEAL BOARD

Administrative Judges:

Gary J. Edles, Chairman
Dr. John H. Buck
Dr. Lawrence R. Quarles

In the Matter of Docket No. 50-289-SP
(Emergency Planning)
METROPOLITAN EDISON COMPANY,
et al.
(Three Mile Island Nuclear
Station, Unit No. 1) October 22, 1982

In the first of its appellate decisions in this special proceeding to determine
whether Unit 1 of this facility should be permitted to resume operation, the Appeal
Board affirms the Licensing Board’s disposition of the emergency planning issues
raised on appeal by the intervenors pro se from the Licensing Board’s second
partial initial decision (LBP-81-59, 14 NRC 1211 (1981)), subject to the condition
that the Commonwealth of Pennsylvania’s agricultural information brochure be
distributed to all farmers in the plume exposure pathway emergency planning zone
prior to restart.

EMERGENCY PLANNING: NOTIFICATION REQUIREMENTS

Under Commission emergency planning regulations, licensees must establish
procedures for notification of state and local emergency response organizations
and must have the capability to notify responsible state and local governmental
agencies within fifteen minutes of declaration of an emergency. 10 CFR
50.47(b)(5); 10 CFR Part 50, Appendix E, Sec. IV.D.3. Provision must also be

1265



made for prompt communications among principal }esponse organizations to
emergency personnel. 10 CFR 50.47(b)(6).

EMERGENCY PLANNING: EMERGENCY PLANNING ZONES

Commission regulations designate two regions to be used for emergency plan-
ning purposes. The “plume exposure pathway emergency planning zone” consists
of an area with a radius of approximately 10 miles surrounding a nuclear power
facility. The *ingestion exposure pathway emergency planning zone” is an area
with a radius of approximately 50 miles surrounding the facility. 10 CFR
50.47(c)?2).

RULES OF PRACTICE: BURDEN OF PROOF

In NRC licensing proceedings, the licensee or applicant generally bears the
ultimate burden of proof. 10 CFR 2,732.

EMERGENCY PLANNING: PUBLIC EDUCATION
REQUIREMENTS

Pursuant to 10 CFR 50.47(b)(7), licensees must periodically make information
available to members of the public concerning how they will be notified and what
their initial actions should be in an emergency. Provisions must be made for yearly
dissemination of “basic emergency planning information, such as the methods and
times required for public notification and the protective actions planned if an
accident occurs, general information as to the nature and effects of radiation, and a
listing of local broadcast stations that will be used for dissemination of information
during an emergency.” 10 CFR Part 50, Appendix E, Section IV.D.2. These
general standards and the guidelines set outin NUREG-0654, FEMA-Rep-1, Rev.
1, “Criteria for Preparation and Evaluation of Radiological Emergency Response
Plans and Preparedness in Support of Nuclear Power Plants” (November 1980)
provide a reasonable framework for evaluating the sufficiency of educational
material.

EMERGENCY PLANNING: PROTECTIVE MEASURES
(LIVESTOCK)

The Commission’s emergency planning regulations do not require any protec-
tive measures for livestock unless they are necessary to protect the farmers. See 10
CFR 50.47(b)(10), (c)(2).
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EMERGENCY PLANNING: EMERGENCY PLANNING ZONES
(INGESTION EXPOSURE PATHWAY)

The exact size and configuration of the ingestion exposure pathway emergency
planning zone surrounding a nuclear plant are determined “in relation to local
emergency response needs and capabilities as they are affected by such conditions
as demography, topography, land characteristics, access routes, and jurisdictional
boundaries.” 10 CFR 50.47(c)(2). Protective actions that are appropriate to the
locale must be developed for the ingestion exposure pathway EPZ. 10 CFR
50.47(b)(10).

TECHNICAL ISSUES DISCUSSED

Emergency plans;
Environmental detection of radioactive iodine following accidental releases of
radioactivity.

APPEARANCES

Mr. Robert E. Zahler, Washington, D.C. (with whom Messrs. George F.
Trowbridge and Thomas A, Baxter, and Ms. Delissa A. Ridgway were
on the brief), for Metropolitan Edison Co., et al., licensee.

Mr. Norman O. Aamodt, Coatsville, Pennsylvania (with whom Ms. Marjorie
M. Aameodt was on the brief), and Dr. Bruce Molholt, Philadelphia,
Pennsylvania, as representative of Mr. Norman O. Aamodt and Ms.
Marjorie M. Aamodt, intervenors pro se.

Mr. Joseph R. Gray (with whom Messrs. James M. Cutchin, IV, and Jack R.

Goldberg and Ms. Mary E. Wagner were on the brief) for the Nuclear
Regulatory Commission staff.

DECISION

This is the first of several decisions arising out of our appellate review in the
Three Mile Island restart proceeding. A detailed procedural history of this case is
set forth in the Licensing Board’s first partial initial decision, and we need not
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repeat it here.! In essence, after the accident that occurred at Unit 2 of the Three
Mile Island nuclear facility on March 28, 1979, the Commission ordered Unit 1 of
that facility to remain in a cold shutdown condition. (Unit 1 was, by coincidence,
coming up to full power after a refueling outage and was immediately shut down by
the licensee following the TMI-2 accident.) The Commission at that time indicated
that, based on its preliminary review of the Unit 2 accident chronology, it lacked
the necessary reasonable assurance that the Unit 1 facility could be operated
without endangering the health and safety of the public. Thereafter, the Commis-
sion ordered that a hearing be held to determine whether Unit 1 should be permitted
to resume operation and, if so, under what conditions.? At issue are the licensee’s
management capability and technical resources, the adequacy of Unit 1 design and
procedures, separation of Units 1 and 2, and emergency preparedness.? Hearings
on these matters lasted nearly two years and produced a transcript of over 27,000
pages, as well as hundreds of exhibits. The Licensing Board has issued three
separate partial initial decisions, plus companion orders dealing with environmen-
tal concerns and the monitoring of improvements found to be required; together,
they comprise over 1,300 typewritten pages. Now before several Appeal Boards
are various appeals from those decisions.

The Licensing Board issued its decision in parts to allow the maximum time for
Commission review.* On August 27, 1981, the Board issued its first partial initial
decision on licensee’s management competence but retained jurisdiction over
management issues to inquire into allegations of cheating on examinations given to
licensee’s reactor operators.S Then, on December 14, 1981, the Board issued its
second partial initial decision concerning plant design and procedures, separation
of units, and emergency planning.5 A separate decision dealing with environmen-
tal matters was issued a day later.” The final partial initial decision on management
capability, addressing the cheating inquiry, was issued on July 27, 1982.8

1 See Metropolitan Edison Company (Three Mile Island Nuclear Station, Unit 1), LBP-81-32, 14
NRC 381, 386-99 (1981) (procedural background and management issues, $91-588, at 191-36).

2 See CLI-79-8, 10 NRC 141 (1979).

3 The operating license for Unit 1 (now suspended) lists GPU Nuclear Corporation, Metropolitan
Edison Company, Jersey Central Power and Light Company, and Pennsylvania Electric Company as
licensees. For convenience, we refer to them collectively as “the licensee™ throughout this decision.

4 See LBP-81-32, note 1, supra, 14 NRC at 399 (PID 936). The Commission originally intended to
review the Licensing Board’s decision itself but later directed that an Appea! Board be designated to
hear initial appeals. See CLI-81-19, 14 NRC 304 (1981). Whether, or when, TMI-1 is permitted to
restart, however, is before the Commission as part of its immediate effectiveness review. CLI-81-34,
14 NRC 1097 (1981). In an order served on October 6, 1982, the Commission announced its intent to
rule by December 10 on whether to lift the immediate effectiveness of its order that TMI-1 remain in
cold shutdown.

5 LBP-81-32, note 1, supra, 14 NRC at 402-403 (PID 9944-45).

6 LBP-81-59, 14 NRC 1211 (plant design, procedures, and separation, PID $9589-1329; emergency
planning, PID 191330-2028).

7LBP-81-60, 14 NRC 1724 (1981). -

8 LPB-82-56, 16 NRC 281 (PID $92029-2425).
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Exceptions have been filed to each partial initial decision. Our review is divided
among different Appeal Boards and has been segmented to correspond to the three
major categories of issues in the proceeding: (1) management capability; (2) plant
design, procedures, environment, and separation; and (3) emergency planning.®
This decision concerns only those emergency planning issues raised on appeal by
intervenors pro se, Norman and Marjorie Aamodt. The remaining emergency
planning issues are addressed in a companion decision which is also being issued
today.'® Matters of management competence (including the reopened proceeding
on cheating), as well as plant design, procedures, environment, and separation,
will be considered in subsequent decisions.

Emergency preparedness received considerable attention at the restart hearing.
As described in the Licensing Board’s decision, the record on emergency planning
“consists of approximately seven thousand transcript pages, over a thousand pages
of written direct testimony, and many thousands of pages of exhibits.”"' The
parties litigated over one hundred contentions encompassing many detailed
aspects of emergency planning. During the course of the proceedings, the Com-
monwealth and the licensee continued to revise and improve their emergency
plans, with the result that some contested matters were rendered moot by sub-
sequent developments. Only a handful of issues remain for disposition on appeal,
suggesting that, in most respects, the parties are essentially satisfied with the
Licensing Board’s decision. .

Licensee and the Commonwealth of Pennsylvania each urge reversal of only one
aspect of the Licensing Board’s decision. Their appeals are considered in ALAB-
698, note 10, supra. The Aamodts challenge the adequacy of the Board’s decision
in only four subject areas: information transmittal, public education, emergency
plans for farmers, and the ingestion exposure pathway. For reasons explained
below, we affirm the Licensing Board’s disposition of those emergency planning
issues raised by the Aamodts.

I. INFORMATION TRANSMITTAL

Commission regulations provide that licensees must establish procedures for
notification of state and local emergency response organizations. 10 CFR
50.47(b)(5). They require that licensees have the capability to notify responsible

9 Mr. Edles and Dr. Buck are assigned to review all three phases of the TMI restart proceeding.
Participating with them are Ms. Kohl for the management phase, Dr. Gotchy for the technical issues
and certain emergency planning and environmental matters, and Dr. Quarles for the Aamodts’
emergency planning appeal.

10 ALAB-698, 16 NRC 1290 (1982). This division of emergency planning issues was a result of Dr.
Gotchy's recusal from the Aamodt appeal. See our order of June 8, 1982 (unpublished) and Dr.
Gotchy's June 8, 1982 memorandum to the parties.

11 LBP-81-59, note 6, supra, 14 NRC at 1455 (PID 11330).
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state and local governmental agencies within fifteen minutes of declaration of an
emergency. 10 CFR Part 50, Appendix E, Sec. IV.D.3. Provision must also be
made for prompt communications among principal response organizations to
emergency personnel. 10 CFR 50.47(b)(6).

According to the licensee’s and the Commonwealth’s emergency plans, when
the licensee determines that an emergency of some kind exists at TMI-1, it
immediately notifies the Nuclear Regulatory Commission, the Pennsylvania
Emergency Management Agency (PEMA), and Dauphin County. PEMA, in turn,
is responsible for notifying the Commonwealth’s Bureau of Radiation Protection
(BRP) as well as local jurisdictions other than Dauphin County. Rogan, et al., fol.
Tr. 13,756, at 86-87; Chesnut, fol. Tr. 15,007, at 38; Licensee Ex. 30, §4.6.1, at
6-1. In the event of a “general emergency,” which is the most serious of the four
categories of emergency used by licensee and the Commonwealth,!? the licensee
must immediately and directly notify the NRC, PEMA, and all five local “risk
counties.”"? Licensee’s emergency plan calls for initial notification by telephone.
Rogan, et al., fol. Tr. 13,756, at 62. In every case, the counties are apprised of the
emergency class, the populace and geographical areas potentially affected, the
type and magnitude of potential or actual radiological releases, and any protective
action recommendations. Chesnut, fol. Tr. 15,007, at 31-32; Licensee Ex. 30 at
6-3. As the Licensing Board explained, the assignment of responsibility to PEMA
to notify the BRP and most local authorities is normal operating procedure during
non-nuclear as well as nuclear emergencies, has been successfully used on numer-
ous occasions, and provides for a consistent chain of command.'

On appeal, the Aamodts argue that initial notification by telephone is inadequate
and that available backup systems have not been proven reliable.! They maintain

12 The Commission's emergency planning regulations require the use of a “standard emergency
classification and action level scheme” that includes the following emergency classes: (1) unusual
event, (2) alert, (3) site area emergency, and (4) general emergency. 10 CFR 50.47(b)(4); 10 CFR Part
50, Appendix E, Section IV.C. (As Appendix E indicates, further guidance on the use of these classes
is provided in NUREG-0654, FEMA-Rep-1, Rev. 1, “Criteria for Preparation and Evaluation of
Radiological Emergency Response Plans and Preparedness in Support of Nuclear Power Plants™
(November 1980)).

13 Commission regulations designate two regions to be used for emergency planning purposes. One is
the “plume exposure pathway emergency planning zone,” or plume EPZ, which consists of an area with
a radius of approximately 10 miles surrounding a nuclear power facility. The other is the “ingestion
exposure pathway emergency planning zone,” or ingestion EPZ, which is an area with a radius of
approximately 50 miles surrounding the facility. 10 CFR 50.47(c)(2). As defined in the Common-
wealth’s emergency plan, “risk counties™ are those that are located either partially or completely within
the plume EPZ of a nuclear power facility. Commonwealth Ex. 2a, Annex E, Part I1I (Definitions), at 4
and Attachment I to Appendix 1, at p. 1-3. For the Three Mile Island reactors, those counties are
Dauphin, York, Lancaster, Lebanon, and Cumberland.

14 14 NRC at 1519.

15 At the hearing, the Aamodts sought to establish that all risk counties should be notified of any
radioactive releases and that dedicated telephone lines should be provided for that purpose. App. Tr.
6-12. The Aamodts’ appeal concerns only the means of initial notification, not the content or recipients
of the notification.
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that ordinary telephone circuits can be expected to be busy in the event of an
accident. For this reason, they contend that dedicated lines should be required for
notification of all five risk counties in the event of a general emergency. Aamodt
Brief (March 9, 1982) at 1-2. Licensee and the NRC staff respond that dedicated
lines are not necessary. They also argue that the Aamodts’ assertions are basedona
mischaracterization of the record.'¢

Contrary to the Aamodts’ assertion, the record does not suggest that busy
telephone lines will interfere with initial notification.'” More importantly, various
backup communication systems are available and reliable. One alternate commu-
nication link in the event of telephone system failure is the National Warning
System (“NAWAS”). NAWAS is a dedicated radio-telephone system designed to
provide an immediate means of emergency information flow to PEMA. That
system is tested daily. Another backup line is the Dauphin County cross-
monitoring radio system, which is tested on a weekly basis. Rogan, er al., fol. Tr.
13,756, at 62; Tr. 14,060-61 (Giangi).

There is no evidence demonstrating that radio communication links are likely to
be overloaded. Indeed, NAWAS is a dedicated system, making it available solely
for its intended use. The Aamodts argue, however, that licensee “failed to
demonstrate conclusively that radio channels could not be overloaded.” Aamodt
Brief at 1. Of course, licensee generally bears the ultimate burden of proof. See 10
CFR 2.732. But intervenors must give some basis for further inquiry. Cf. Pennsyl-
vania Power and Light Company and Allegheny Electric Cooperative, Inc. (Sus-
quehanna Steam Electric Station, Units 1 and 2), ALAB-613, 12 NRC 317, 340
(1980). In this case, the Aamodts presented no evidence that even suggests that the
radio channels linking TMI to Dauphin County or Dauphin to the other counties
could become jammed or that amateur radio operators would refuse to clear radio
frequencies for emergency use. Accordingly, we have been given no reason to
doubt the reliability of available backup systems.!®

16 Staff Brief (May 20, 1982) at 46-47; Licensee Reply Brief (May 10, 1982) at 134-35.

17 The Aamodts rely on the testimony of licensee’s witness Giangi to support their claim. In fact, Mr.
Giangi neither acknowledged nor disputed Mr. Aamodt’s assertion that the Dauphin County telephone
lines would be “subject to busy signals which might occur if someone suspected beforehand that there
was an accident going on.” Tr. 14,123. Other testimony, however, was to the effect that in the early
stages of an emergency, before notification of the public, use of commercial telephones should be
adequate. Adler and Bath, fol. Tr. 18,975, at 6 (Testimony of Feb. 23, 1981); Curry, fol. Tr. 20,787,
at3,

18 The Aamodts also argue that rapid escalation of emergency action levels is possible and that
licensee's “step-by-step approach at notification could result in failure to notify counties in the event of
rapid escalation of action levels,” citing the testimony of licensee’s witness Tsaggaris. Aamodt Brief at
1. Although Mr. Tsaggaris acknowledged it was “conceivable” that a failure to notify the risk counties
could occur should the declaration of a general emergency immediately follow initial notification of a
site emergency, he nevertheless considered it “highly unlikely.” Tr. 14,114-16. Moreover, this
possibility would exist regardless of the presence of the dedicated telephone lines the Aamodts urge asa
solution.
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Dedicated telephone lines would undoubtedly provide additional redundancy in
communications capability. The initial notification of state and local officials,
however, was apparently not a problem during the TMI-2 accident, whatever other
communications problems may have occurred.!® Moreover, the record here in-
dicates that it is not likely to be a problem should an accident occur at TMI-1 in the
future. The Licensing Board concluded that licensee’s provisions for initial
notification and information transmittal are adequate, and we see no reason to
disturb that determination.

II. PUBLIC EDUCATION

An important aspect of the Commission’s emergency planning regulations is
public education. Pursuant to 10 CFR 50.47(b)(7), licensees must periodically
make information available to members of the public concerning how they will be
notified and what their initial actions should be in an emergency. Provisions must
be made for yearly dissemination of “basic emergency planning information, such
as the methods and times required for public notification and the protective actions
planned if an accident occurs, general information as to the nature and effects of
radiation, and a listing of local broadcast stations that will be used for dissemina-
tion of information during an emergency.” 10 CFR Part 50, Appendix E, Section
IV.D.2.

At the hearing below, the Aamodts challenged the adequacy of the public
education program and materials for informing TMI area residents about protec-
tive measures for nuclear power plant emergencies. The Licensing Board re-
viewed licensee’s and the Commonwealth’s provisions for informing the public
and found “reasonable assurance that the proper information is currently supplied
or should soon be provided to the general resident population in the vicinity of
TMI-1.” LBP-81-59, supra, 14 NRC at 1525 (PID Y1537).

On appeal, the Aamodts dispute this finding, pressing essentially the same
arguments that they advanced below. Their main concern is that the public
education materials introduced into the record provide inadequate or misleading
information about the hazards of radiation. Aamodt Brief at 3-4. They also claim
that the assignment of responsibility for public education to several public agencies
and the licensee is insufficient and that there are no guidelines or criteria for
evaluating public education programs. /d. at 4, 5. Both licensee and the staff reject
the Aamodts’ arguments as lacking evidentiary support.

Atoral argument, the licensee’s counsel informed us that the Commonwealth's
public information pamphlet, entitled “What You Should Know About Nuclear

19 See Report of the President’s Commission on the Accident at Three Mile Island (October 1979) at
120-122 (hereinafter referred to as the Kemeny Commission Report).
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Radiation Incidents,”? had been revised and that he would provide us and the
parties with copies. App. Tr. 83 (Zahler). As a result of the revision, the issue of
the acceptability of the original pamphlet has been rendered moot.

Atourinvitation, the Aamodts reviewed the revised pamphlet and pronounced it
a “positive response to many of [their] concerns with the earlier version.”? Indeed,
they found the new brochure “essentially acceptable.” Among other things, the
analogy between radiation and sunlight contained in the original pamphlet that was
the subject of so much argument below and in the briefs on appeal?? has been
deleted. It would appear, therefore, that as a direct result of the Aamodts’ efforts a
substantially improved product has been produced.

This improvement in the pamphlet implicitly renders moot other criticisms
which, although not directed specifically to the content of the pamphlet, neverthe-
less had, “as their ultimate objective, the rejection of the old pamphlet and the
preparation of a better one before restart. Certain of the Aamodts’ concerns,
however, continue to warrant some additional comment on our part. We address
them briefly.

To begin with, the Aamodts assert that there are no criteria or guidelines for
judging the adequacy of public information programs. We disagree. The Commis-
sion’s emergency planning regulations contain general standards governing the
types of emergency preparedness information to be distributed to the public. See
10 CFR 50.47(b)(7) and 10 CFR Part 50, Appendix E, Section IV.D.2. In
addition, NUREG-0654 (note 12, supra) provides guidelines in the form of
evaluation criteria for licensee, state, and local public education programs. See
NUREG-0654 at 49-51. While we fully recognize that these guidelines require
particularization in light of local conditions and circumstances, they provide, in
our judgment, a reasonable framework for evaluating the sufficiency of education-
al material .2

Second, the Aamodts claim that the assignment of responsibility for public
education is inadequate. Because responsibility is shared among licensee, the
Commonwealth and the five risk counties, the Aamodts assert that *accountability
rests nowhere.” Aamodt Brief at 4. In their view, the failure to designate one entity
in charge of the program constitutes inappropriate management. App. Tr. 17-18;
Aamodt Brief at 4.

20 Commonwealth Ex. 3.

21 Aamodt Comments Concerning New Information Provided by the Licensee and Staff in Response to
the Appeal Board’s Order, June 29, 1982 (August 6, 1982) at 1.

22 Aamodt Brief at 2, 3, 4-5; Licensee Reply Brief at 137-38; Staff Reply Brief at 51-53.

23 The Aamodts rely on the testimony of licensee’s witness Rogan in support of their argument that no
criteria are available. Aamodt Brief at 4. But that witness did not testify that no criteria are available.
Rather, Mr. Rogan stated that the NRC has established minimum guidelines and that he was unaware of
any criteria for judging excellence in public education programs. Tr. 14,134-35 (Rogan).
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We disagree. The testimony of Mr. Rogan, on which the Aamodts rely, does
acknowledge that responsibility for the public education program is shared rather
than assigned to a single corporate or governmental entity. Tr. 14,131-32. The
witness does not suggest, however, that no one is accountable for the overall
program. To the contrary, responsibility for developing, implementing and
maintaining discrete aspects of the public education program is assigned to
designated personnel in the emergency plans of the licensee (Licensee Ex. 30,
Appendix B), the Commonwealth (Commonwealth Ex. 2a, Appendix 15}, and the
risk counties (see generally PID 91546-1557 and Board Exs. 5-9). All plans have
been reviewed and approved by the Licensing Board to ensure coordination.
Importantly, the record does not suggest that shared responsibility is inherently
defective or results in a lack of coordination. Rather, the recent revision and
distribution of public information materials suggests that shared responsibility is,
indeed, workable. See pp. 1272-73, supra. As a consequence, we see no basis for
upsetting the Licensing Board’s determinations.

The Aamodts also argue that several specific instances of lack of candor remain
in the new pamphlet to render it inadequate. Again, we must disagree. We doubt
that unanimous agreement on.every sentence of every brochure could ever be
obtained. Such agreement is not required.>* Educational material must be judged in
its entirety. We have examined the revised brochure and, in our view, it is fully
adequate.”

Finally, we share the Aamodts’ sense of frustration that while the licensee, the
Commonwealth, and the staff were vigorously defending the earlier version of the
PEMA pamphlet in this proceeding, the Commonwealth was at work incorporat-
ing the Aamodts’ suggestions into a revised brochure. It seems obvious that the
Aamodts’ criticisms have contributed significantly to a better public information
pamphlet. Indeed, it appears that an opportunity for comment from the general
public or efforts toward compromise might have eliminated the need to litigate this
issue. We do not suggest that responsibility for the preparation of educational
documents should be transferred or that members of the public should be given a
veto right over particular documents. We nonetheless urge the licensee and the

t

24 One item is illustrative in this regard. One sentence of the brochure reads: “Radiation doses of about
350,000 millirems in a short period can cause iliness or even death if no medical care is received.” The
Aamodts argue that illness or death may occur whether or not medical care is received and urge excision
of the phrase “if no medical care is received.” In our view, readers will not be misled into believing that
medical treatment will, in all circumstances, be successful; such a guarantee cannot be offered in any
medical emergency. Retention of the phrase, however, explicitly highlights the need for medical
attention and will, in our judgment, encourage individuals to seek such attention promptly.

25 In addition, the Aamodts urge that the Licensing Board erred in denying the Commonwealth’s
request that distribution of public information brochures be withheld until all revisions desired by the
Commonwealth are made. Aamodt Brief at 5. To the extent that the Aamodts would have us withhold
distribution of public information materials so that even further changes can be included, we have
determined that no further revision is required.
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government agencies involved to develop ways of improving the revision process
to include public comments and suggestions as additional changes are considered.

III. EMERGENCY PLANS FOR FARMERS

The Aamodts participated in the litigation of a number of contentions regarding
the adequacy of the Commonwealth’s emergency plan for farmers. The Licensing
Board reviewed the Commonwealth’s plan in detail and found it adequate to
protect the public health and safety. LBP-81-59, supra, 14 NRC at 1671-80 (PID
991919-1940). The Board noted, however, that better agricultural response plans
should be devised. Id. at 1680 (PID 11940).

On appeal, the Aamodts argue that the Licensing Board erred in its findings,
failing to appreciate the “central issue: the farmers’ personal health and safety.”
Aamodt Brief at la. They maintain that the Board ignored evidence that the
relationship between farmers and their livestock is so binding that farmers would
remain with their animals during a general evacuation. They also claim that the
Commonwealth’s plan for the protection of livestock is unworkable and provides
inadequate protection for farmers. Specifically, the Aamodts criticize the plan’s
recommendations concerning sheltering, limited care of livestock, and evacua-
tion. In essence, they urge that, unless a better plan is devised for the protection
and care of livestock, the health and safety of the farm population cannot be
assured. Licensee and the staff reject that position. Although we agree with both
the Licensing Board and the Aamodts that provisions for the care of livestock could
be improved, we are fully convinced of the correctness of the Board’s overall
conclusion that the plan is adequate to protect the farmers, Accordingly, we affirm
the Board’s decision but make specific recommendations for improvement.

The Commission’s emergency planning regulations are directed to the protec-
tion of the public health and safety. They require that a range of protective actions
be developed for emergency workers and the public within the plume EPZ, and
that protective actions appropriate to the locale be developed for the ingestion
EPZ. 10 CFR 50.47(b)(10). See note 13, supra. Protective actions in agricultural
areas necessarily will involve some consideration of farm animals and crops in
order to provide adequate protection for the food ingestion pathway, as required by
10 CFR 50.47(c)(2). Nevertheless, the basic regulatory approach is directed to
protecting the health and safety of the public in general. There are no provisions
specifically addressing any special needs of farmers that may arise because of their
concern for their livestock. In short, the regulations do not require any protective
measures for livestock unless they are necessary to protect the farmers.

In contrast, the Commonwealth’s plan goes beyond the regulatory requirements
and devotes considerable attention to the special needs of farmers. In addition to
the 38-page Department of Agriculture Plan for Nuclear Power Generating Station
Incidents, there is also a 22-page Annex to that Plan. See Commonwealth Ex. 2a,
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Appendix 7 and Annex B. The Plan provides general information on protective
actions for farmers and contains detailed recommendations for food protection and
the care of livestock.

In common with the general public, farmers are advised to remain indoors or
evacuate the area, depending on the circumstances. They can also rely on dosime-
try to monitor radiation dosage and can protect themselves to some extent through
the use of potassium iodide. Commonwealth Ex. 2a, Appendix 7, at 15-17; see
also pp. 1277-78, infra. Conceming food protection, the plan indicates that, in
some instances, dairy cattle can be sheltered and given stored feed. Surface
contamination of fruits and vegetables can be removed by washing and peeling.
There are also specific instructions with regard to the use of various kinds of
packaged and/or stored foods. Contaminated milk and foodstuffs will be con-
fiscated, if necessary. Commonwealth Ex. 2a, Appendix 7, at 20-30.

With respect to the sheltering of livestock, the Commonwealth plan advises
farmers on the relative effectiveness of various types of commonly available
shelters for livestock. Information is provided on means of augmenting those
shelters, priorities for sheltering livestock, space and ventilation requirements,
and means of providing protected feed and water. Specific instructions are given
for various kinds of livestock. Commonwealth Ex. 2a, Appendix 7, Annex B.

In the event of a general emergency, farmers would have to choose one of three
options depending on the circumstances: (1) evacuate the area and abandon their
animals; (2) evacuate the area but return periodically to provide limited care for
their animals; or (3) remain on the farm to care for their animals. The Aamodts
criticize each of these options as unworkable.

Concerning the option of evacuation, the Aamodts argue that farmers would
refuse to leave their animals. Their assertion overstates the record. The testimony
of farmers, veterinarians, and a county agricultural agent suggests that, although
farmers would plainly be reluctant to abandon their animals, they would not
generally refuse to evacuate if circumstances were to make such action neces-
sary.26 At oral argument, Mr. Aamodt candidly acknowledged that, in the event of
a very serious emergency, farmers would have to abandon their animals. He also
conceded that absolute protection of livestock need not be guaranteed as a condi-
tion of restart. See App. Tr. 28-31. Rather, the Aamodts’ position, as we under-
stand it, is that emergency plans must reflect reasonable efforts to ensure protec-

\

26 The Aamodts rely on the opinions of two veterinarians and a county agricultural agent who testified
that, in most instances, farmers would remain with their animals. Smith, fol. Tr, 21,243, at 3; Tr.
18,769, 18,775-76 (Samples); Tr. 18,787 (Weber). They also cite the testimony of two farmers. One
stated that he did not evacuate during the TMI-2 accident. V. Fisher, fol. Tr. 18,749. Another testified
generally that he would not abandon his cows. Lytle, fol. Tr. 18,749. But none of the farmers who
testified indicated that he would not evacuate in the event of a genuine need to do so. Two testified that
they would decide what to do based on the situation at hand and the availability of means to care for their
livestock. Tr. 18,728 (Lytle); Tr. 18,730 (V. Fisher). A third indicated that he would definitely
evacuate in the event of an accident. Tr. 18,702-706 (J. Fisher).
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tion for livestock and those farmers who choose to remain with them during less
serious radiological emergencies.

The Aamodts argue that the plan’s provisions for sheltering of livestock are
inadequate. Aamodt Brief at 5-6. They cite one farmer’s testimony that it would be
impractical to shelter and provide water for his entire herd of cattle in accordance
with the Commonwealth’s suggestions. Tr. 18,695, 18,738-39 (Lytle). They also
rely on the testimony of one of the Commonwealth’s agricultural agents, who
stated that not all farms in the TMI area have sufficiently modern facilities to allow
farmers to leave their herds unattended for a few days. Tr. 18,326-29 (Van
Buskirk).

The Licensing Board recognized, as do we, that some of the Commonwealth’s
recommendations may not be practical for all farms in the TMI area.?” Indeed, we
acknowledge that the Commonwealth’s plan does not guarantee absolute protec-
tion for livestock in all circumstances. Nor is it required to do so. See p. 1275,
supra. The Licensing Board nonetheless concluded that the plan’s guidance
should enable farmers to provide some form of sheltering protection for at least a
portion of their livestock in a radiological emergency. LBP-81-59, supra, 14 NRC
at 1675-76 (PID 11927). In this regard, the testimony of Commonwealth witness
Van Buskirk (an agricultural agent) and Aamodt witness Fisher (a farmer) in-
dicates that some sheltering is possible for many animals in the EPZ. Tr. 18,328-
30(Van Buskirk); 18,713, 18,716 (J. Fisher). Most barns have water piped in from
a protected source, as long as electric power is available. Tr. 18,809 (Samples);
18,327-28 (Van Buskirk). Several witnesses stated that cattle would survive for at
least three days without water and two weeks without food. Tr. 18,719 (Lytle);
18,720 (V. Fisher); 18,720-21 (J. Fisher); 18,307 (Cable). Thus, the sheltering
option does provide a measure of protection for at least some of the livestock in the
TMI area.

The Licensing Board also found that farmers could evacuate the area and then
contact their county agricultural agent for assistance in caring for their animals
during the period of general evacuation. See LBP-81-59, supra, 14 NRC at
1676-77 (PID 191928-29). The Aamodts criticize the Licensing Board’s reliance
on the testimony of witness Furrer of the Pennsylvania Department of Agriculture,
who indicated that the Department can supply 57 officers, most of whom are
farmers, to provide assistance in an emergency. Tr. 18,850-51, 18,853. We agree
that the availability of sufficient agricultural personnel to care for livestock in a
radiological emergency is, at best, questionable. There has been no advance
planning to arrange for the care of abandoned livestock. Assistance will be
provided based on the particular circumstances of the emergency and may involve

27 Specifically, the Board cited the testimony of Mr. Lytle (Tr. 18,738), mentioned above, and Dr.
Samples, who expressed concern that the plan’s recommendation to reduce ventilation to a minimum
could, if followed, cause cattle to develop respiratory problems and decrease their milk production. Tr.
18,766-67 (Samples).
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the county agricultural emergency boards and the U.S. Department of Agriculture
as well as the Pennsylvania Department of Agriculture. Tr. 18,302-304 (Cable).
The extent of assistance that can or will be provided is uncertain, making this
aspect of the proposal unreliable.?

The second option is that of limited care, which permits farmers to return
periodically to provide care for their livestock during a general evacuation. This is
closely related to the third option, that of remaining on the farm. The Aamodts
argue that, in either case, farmers will clearly be placed at risk unless they are
supplied with protective measures such as potassium iodide, dosimetry, and
protective clothing. Aamodt Brief at 9. As the Licensing Board pointed out, the
Commonwealth now intends to treat farmers with livestock as “emergency work-
ers” requiring dosimetry and potassium iodide.?* The Commoniwealth and county
emergency plans will be modified prior to restart in order to provide for distribu-
tion of dosimeters and potassium iodide. LBP-81-59, supra, 14 NRC at 1675
n.214. This greatly improves the safety and feasibility of allowing farmers to
remain with or return to their livestock in the event of a general evacuation.

The Aamodts’ final criticism concemns public information for farmers. They
argue that public information pamphlets intended for the general public are not
suitable for farmers and their families because they contain no information ex-
plicitly directed to the needs of farmers and their families. Aamodt Brief at 11-12.
The Licensing Board examined the PEMA pamphlet and county brochures and
concluded that they were appropriate for farmers. The Board also approved the
Commonwealth’s other means of conveying emergency information to farmers, as
explained below. See LBP-81-59, supra, 14 NRC at 1677 (PID 11932).

28 The Licensing Board also found that farmers could accomplish a limited evacuation of livestock. See
LBP-81-59, supra, 14 NRC at 1676 n.217. The Aamodts assert that the unplanned evacuation of cattle
wonld be impossible to accomplish. Aamodt Brief at 9-11. We agree. There is no dispute that a general
evacuation of livestock would not be feasible. LBP-81-59, supra, 14 NRC at 1676 n.217; see Tr.
18,822-23 (Weber); Tr. 18,805-06 (Samples); Adler and Bath, fol. Tr. 18,975, at 50 (Testimony of
March 16, 1981). The Commonwealth plan characterizes it as not only disruptive of human evacuation
but dangerous to the animals’ health as well. Commonwealth Ex. 2a, Appendix 7, at 17,

Concemning a more limited evacuation of livestock, there is some record support for the Board®s

conclusion. Individual farmers may move all or some of their animals without prior permission from
the state unless their herds have been quarantined. Tr. 18,314 (Van Buskirk). Commercial livestock
haulers are available in the area, and many farmers have small trucks that can be used to move a small
number of their most valuable animals. Tr. 20,234 (Steward); Tr. 18,737 (Lytle). The Aamodts do not
dispute the facts; rather, they urge that a limited evacuation of livestock would be insufficient and that
the Board erred in viewing it as a genuine option. We concur in that assessment, There has been no
advance planning for the movement of livestock, nor has there been any assessment of how many
animals could be moved safely.
29 The Aamodts allege that these measures are insufficient because supplies fall far short of those
needed. Aamodt Brief at 7. The record is silent on this point. The Commonwealth’s plan is to
predistribute to the county level supplies adequate to equip one emergency worker per farm. See
LBP-81-59, supra, 14 NRC at 1675, n.214.

So far as we can determine, the Aamodts raised the issue of protective clothing for the first time on
appeal. It is not clear what sort of clothing they are referring to. Ordinary coveralls are generally
available and would provide a measure of protection; accordingly, we have suggested that farmers be so
advised in the Commonwealth's instructional materials. See note 31, infra.
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The PEMA pampbhlet contains general information that would be of assistance to
farmers. Like other local residents, farmers can protect themselves by remaining
indoors during times of greatest risk in an emergency. State milk sanitarians will
contact dairy farmers about the possible contamination of milk. See pp. 1281-82,
infra. Emergency broadcast system messages will also be employed. Adler and
Bath, fol. Tr. 18,975, at 50 (Testimony of March 16, 1981). In addition, the
Commonwealth has committed to prepare and distribute an agricultural informa-
tion brochure to farmers with livestock in the 10-mile plume EPZ. A final version
of the brochure is anticipated to be available by the end of this month.*® We fully
expect that the Commonwealth will accomplish the prompt distribution of these
materials.

We are concerned, however, that neither the PEMA pamphlet nor the Common-
wealth’s Department of Agriculture plan contains specific instructions on self-
protection for those farmers who remain on the farm or return to care for their
livestock.3! The Commonwealth’s plan to provide farmers with dosimetry and
potassium jodide is a definite improvement in this area.3? We strongly recommend
that protective information specific to farmers be developed and distributed. We
also urge that the agricultural brochures be distributed to all farmers throughout the
50-mile ingestion EPZ. See p. 1282, infra.

It is clear that, as the Aamodts contend, the options available to farmers offer
only a partial solution for the protection and care of livestock. The degree of
protection available will depend on the circumstances and severity of the emergen-
cy. Despite a number of deficiencies in its plan, however, the Commonwealth has
made a reasonable effort to insure protection for farmers that is consistent with the
requirements of the Commission’s emergency planning regulations. There is
reasonable assurance of adequate protective measures for the health and safety of
farmers. Guidance and options offering some protection of livestock are also

30 The Commonwealth originally committed to distribute pages from the Agricultural Extension
Service Disaster Handbook to farmers with livestock in the 10-mile plume EPZ in the form of *“fact
sheets,” which set forth guidance for the protection of livestock and foodstuffs grown on the farm. Tr.
20,421-22 (Furrer). The Commonwealth reiterated this commitment in its July 13, 1982 reply to our
order of June 29, 1982. Then, on September 22, 1982, the Commonwealth informed us that substantial
revisions in the text and format of the Handbook made it no longer suitable for most farmers,
necessitating the preparation of an agricultural information brochure. Copies will be distributed to us
and the parties as soon as they are available. See letter of September 22, 1982 from Robert W. Adler,
Assistant Counsel for the Commonwealth, to members of the TMI-1 Appeal Boards for emergency
planning issues.

31 The Commonwealth’s Department of Agriculture Plan contains a brief section on protective
measures for farmers. Commonwealth Ex. 2a, Appendix 7, Section V, at 15-17. It describes the
available options (evacuation, sheltering, and thyroid prophylaxis) and instructs farmers to contact
their county agent for advice and assistance. Farmers could be reminded of the obvious use of a weather
vane to determine the best time to tend to their livestock (i.e., when the wind is blowing radioactive
fallout away from the farm). They could also be told to wear protective clothing and use wet cloths as a
means of respiratory protection.

32 For adiscussion of the role of dosimetry in protecting all emergency workers, including farmers, see
our companion opinion, ALAB-698, 16 NRC at 1290, 1294-1301 (1982).

1279



available. Thus, we agree with the Licensing Board’s conclusion that, although the
safety of livestock cannot be guaranteed, the Commonwealth’s emergency plan
for farmers is adequate.

As the foregoing discussion makes clear, we do not think it necessary to impose
our suggestions as a condition for restart. We nevertheless hope that the Common-
. wealth will adopt our recommendations in its continuing efforts to improve its
emergency plan for farmers and livestock. As in the case of educational materials,
we believe that the solicitation of comments and suggestions from affected
members of the public, i.e., farmers, is likely to result in a substantially improved
product.

IV. INGESTION EXPOSURE PATHWAY

The ingestion EPZ is an area of about 50 miles in radius surrounding a nuclear
plant. See note 13, supra. Its exact size and configuration are determined “in
relation to local emergency response needs and capabilities as they are affected by
such conditions as demography, topography, land characteristics, access routes,
and jurisdictional boundaries.” 10 CFR 50.47(c)(2). Protective actions that are
appropriate to the locale must be developed for the ingestion exposure pathway
EPZ. 10 CFR 50.47(b)(10). )

In Contention EP-11, the Environmental Coalition on Nuclear Power (ECNP), .
an intervenor below, challenged the Commonwealth’s protective action guide for
ingestion (based on a projected dose to an infant from milk) as providing inade-
quate protection to the fetus. ECNP presented the testimony of Dr. Bruce Molholt,
a microbiologist, in support of this contention. Fol. Tr. 19,690. Because ECNP
filed no proposed findings and was therefore in default on this issue,® the
Licensing Board discussed the contention “only briefly in order to clarify its thrust
. . . and to give the bases for its rejection.” LBP-81-59, supra, 14 NRC at 1591
(PID 11713).

As part of their appeal of the Licensing Board’s decision on emergency plans for
farmers, the Aamodts rely on Dr. Molholt’s testimony to raise several issues
regarding the adequacy of protective measures for the ingestion exposure path-
way. Only one of these issues relates particularly to farmers; the others are of more
general concern. Briefly, the Aamodts argue that the Board erred in (1) failing to
determine the ingestion exposure pathway EPZ; (2) finding that farmers who
consume milk from their own cows will be adequately protected; (3) rejecting the
proposal that the thyroids of small field rodents be used to measure radioactive
iodine in the environment; and (4) finding that increased rates of neonatal
hypothyroidism and infant mortality were not indicative of the Commonwealth’s

33 See 10 CFR 2.754 and the Licensing Board's Order of May 22, 1980 at 12.
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failure to detect radioactive iodine following the TMI-2 accident. Aamodt Brief at
13-18. The staff and licensee maintain that the Licensing Board’s decision on these
matters is correct and that the Aamodt’s allegations are not supported by the
record.

The Aamodts’ appeal raises some potentially serious questions that are
undoubtedly matters of concern to TMI area residents. For this reason, we have
reviewed the record with particular care in reaching our conclusion that the
Licensing Board correctly decided these issues in connection with its disposition of
Contention EP-11.

A. Determination of the Ingestion EPZ

The Aamodts argue that the Licensing Board failed to determine the ingestion
exposure pathway EPZ, as required by Commission regulations. But the Board
found that an ingestion exposure pathway EPZ of about 50 miles in radius had been
developed and defined for TMI, as set forth in the Commonwealth’s emergency
plan. LBP-81-59, supra, 14 NRC at 1555 (PID Y1610). No party contested the
adequacy of the TMI-1 ingestion exposure pathway EPZ. Accordingly, the
Licensing Board was not required to make more specific findings concerning its
exact size and configuration.

~

B. Protection of Farmers from Contaminated Milk

The Aamodts assert that the Licensing Board erred in finding the Common-
wealth’s procedures for detecting contaminated milk adequate to protect farmers
who consume milk from their own cows. They rely on the testimony of Common-
wealth witness Reilly that the extent of contamination in milk at individual farms
can vary considerably and that the Commonwealth makes its recommendations
regarding milk consumption based on the amount of contamination found at the
dairy processor. The time required to transport milk to the dairy would allow some
radioactive iodine to decay, and the fact that milk is commingled for processing
would result in the dilution of some contaminated sources. Thus, milk at the dairy
would be less contaminated than that found at some farms. Tr. 18,220, 18,225
(Reilly). See also Tr. 20,546-47 (Peterson). For this reason, the Aamodts believe
that a farm family whose sole source of milk is its own herd may face an
unacceptable health risk.

Milk sampling is performed by regional milk sanitarians under the direction of
the Commonwealth’s Department of Agriculture. Initial sampling for con-
taminated milk takes place at individual farms. Samples are analyzed by the
Commonwealth’s Department of Environmental Resources laboratory or a
laboratory chosen by that Department. Commonwealth Ex. 2a, Appendix 7, at
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36-37. Regional milk sanitarians will contact dairy farmers directly to provide
information on the possible contamination of milk. Tr. 20,407, 20,417-18
(Fouse). If dangerous levels of radioactivity were found, farmers in the neighbor-
ing area would also be so informed. Tr. 18,226 (Reilly).3* These provisions make
it likely that, if dangerous levels of contamination are detected at individual farms,
farmers will be so advised.

It is reasonable to expect that farmers will be aware of the need for caution with
regard to potentially contaminated livestock and produce. The Commonwealth’s
public information pamphlet recommends certain precautions for the use of food
and beverages that should alert farmers to the possibility of radiological con-
tamination. In addition, the Commonwealth has committed to distribute its agri-
cultural brochures concerning protective actions for livestock and food to farmers
with livestock herds in the 10-mile plume exposure EPZ. See p. 1279, supra. In
view of the importance of these brochures, we shall require their distribution to all
farmers in the 10-mile EPZ.

We conclude that the Commonwealth’s planning is adequate to protect farmers
who consume milk from their own cows. To provide further assurance that farmers
are fully aware of the steps they should take to protect themselves, their families,
and the public from ingestion of contaminated milk and foodstuffs, we strongly
recommend that the agricultural brochures be distributed to all farmers throughout
the remainder of the 50-mile ingestion EPZ as well.

C. Use of Vole Thyroids for Environmental Monitoring

As part of his testimony on behalf of intervenor ECNP, Dr, Molholt asserted that
the thyroid glands of voles (which are small field rodents) provide a more sensitive
means of detecting radioiodine in the environment than does milk sampling, and
that the Commonwealth should therefore be required to use them for that purpose.
Molholt, fol. Tr. 19,690, at 14; Tr. 20,033 (Molholt). The Licensing Board
considered this assertion and rejected it because there is currently no means of
projecting human doses from a measured amount of vole thyroid contamination.?

The Aamodts maintain that the Licensing Board erred in its finding. They argue
that vole thyroids provide a more sensitive and reliable measure than milk sam-
pling, and offer the advantage of an integrated monitor for both ingestion and
inhalation exposures. Aamodt Brief at 15-16. We agree with the Licensing
Board’s decision, as explained below.

34 Although the Aamodts claim this means of notification is inadequate to reach the many farms in the
50-mile ingestion EPZ, they cite no evidence in support of that assertion. Our review of the record
reveals nothing to suggest that such is the case.

33 See LBP-81-59, supra, 14 NRC at 1593 (PID 11717).
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In considering the Aamodts’ arguments, it is important to appreciate the differ-
ence between detecting the presence of radioiodine in the environment, on the one
hand, and determining actual or projected doses to humans, on the other. Com-
monwealth witness Reilly acknowledged that, although vole thyroids are a good
indicator of the environmental presence of radioactive iodine, they are less reliable
than milk samples for evaluating radiation doses to humans. Tr. 18,191-93
(Reilly). Moreover, the transfer factors from air and food to the vole thyroid are
unknown. Tr. 19,947-48 (Molholt). Thus, it is currently impossible to convert a
measured vole thyroid dose to an estimated dose for humans. In contrast to voles,
milk is part of the ingestion pathway to humans. Tr. 19,946, 19,841 (Molholt); Tr.
18,241-42 (Reilly). Assuming that vole thyroids provide a better means of detect-
ing the presence of radioiodine, milk sampling is clearly superior for determining
the existence of a human health hazard. Thus, the Licensing Board’s refusal to
require the use of vole thyroids as an environmental monitor for radioiodine was
entirely correct.

D. Infant Mortality and Neonatal Hypothyroidism After the TMI-2
Accident

Finally, the Aamodts argue that the Board erred in failing to consider evidence
of increased rates of neonatal hypothyroidism® and infant mortality*’ as proof of
the Commonwealth’s inadequate monitoring of radioiodine following the TMI-2
accident. They rely on Dr. Molholt’s testimony that the incidence of such cases
increased significantly after the TMI-2 accident. Molholt, fol. Tr. 19,690, at 13.
The Licensing Board found Dr. Molholt’s analysis unconvincing because (1) the
spatial distribution of cases of neonatal hypothyroidism was inconsistent with
radioiodine releases from TMI-2, (2) only low levels of radioiodine were found in
the environment following the accident, and (3) the Commonwealth’s direct
evidence demonstrated that the majority of cases of infant mortality and neonatal
hypothyroidism are attributable to causes unrelated to the accident. LBP-81-59,
supra, 14 NRC at 1593-95 (PID YY1719-21).

36 Neonatal hypothyroidism is a deficiency of thyroid gland activity in newborns that results in a
lowered metabolic rate. It can impair skeletal development and result in mental retardation and eventual
death, if not treated. See Molholt, fol. Tr. 19,690, at 12.

37 Infant mortality is generally defined as death of an infant within the first year after birth. See Tr.
19,892 (Molholt).

1283



We agree with the Licensing Board’s assessment. To facilitate our discussion,
we have reproduced Dr. Molholt’s Table I below.3 Dr. Molholt claimed that there
was a statistically significant increase in neonatal hypothyroidism in an area he
termed “downwind” of TMI-2 in the nine months after the accident, as compared
to the nine months before. Molholt, fol. Tr. 19,690, at 13. He grouped the data in
six categories, some of which overlap. For (1) the entire Commonwealth of

“Pennsylvania, (2) the area of Pennsylvania west of Harrisburg, (3) the five-county
area near Philadelphia and (4) the downstream area (Lancaster County), there was
either no increase or an increase that is not statistically significant. For the area Dr.
Molholt designates (5) “downwind of TMI,” and (6) the “rest of Pennsylvania”
(after separating out the areas west of Harrisburg and near Philadelphia), there was
a statistically significant increase. See note 38, supra.

At the outset, it should be recognized that there is considerable uncertainty
concerning Dr. Molholt’s definition of “downwind.” For the first 48 hours after the
accident, when the largest radioactive releases most likely occurred, the wind
prevailed in a sector between north and northwest; i.e., to the north-northwest.
Tokuhata, fol. Tr. 20,097, at 3-4.% It continued to prevail in that direction for
about the first week after the accident, from March 28, 1979 to April 3, 1979. Tr.
19,929-30 (Molholt). There were no cases of neonatal hypothyroidism to the
north-northwest after the accident. Tokuhata, fol. Tr. 20,097, at 3-4. See Molholt,
fol. Tr. 19,690, at 22, Figure 4. Then, from April 3 to April 14, 1979, the wind
prevailed to the northeast. Tr. 19,929-30 (Molholt). Dr. Molholt combined the
two time periods from March 28 to April 3 and from April 3 to April 14 in order to
obtain his northeasterly definition of downwind. /d.® Dauphin is the county
closest to TMI-2 in either the northwesterly or the northeasterly direction. There

38 Molholt, fol. Tr. 19,690, at 23.

Table 1
NEONATAL HYPOTHYROIDISM

During the nine months before and after the accident

[Number of Cases]

Geographic Area Before After
Pennsylvania west of Harrisburg 7 7
Five county area of Philadelphia 6 6
Rest of Pennsylvania 4 14*
Total 17 27
Downwind TMI (Dauphin, Lebanon, Berks,

Schuylkill, Lehigh, Carbon) 2 8*
Downstream TMI (Lancaster County) 2 6

*Difference significant at p < 0.05.

39 See also the Kemeny Commission Report, note 19, supra, at 110-157 (radiation detected in offsite
areas to the west and northwest during the first two days of the accident).

40 Other data indicate that, during the first month after the accident the wind was, in fact, multi-
directional and prevailed to the southeast over one-third of the time. Tr. 19,990-91 (Molholt).
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were no cases of neonatal hypothyroidism in Dauphin County in the nine months
after the accident. Molholt, fol. Tr. 19,690, at 22 (Figure 4). Dr. Molholt’s
statistically significant cases of neonatal hypothyroidism occurred, for the most
part, in the more distant counties to the northeast.*!

Dr. Molholt hypothesized that this could have resulted from the radioactive
plume skipping nearby areas and touching down farther away from the reactor. Tr.
19,877-78. Although “skipping” or “looping” of a plume from high stacks has
been noted under certain unstable weather conditions (usually occurring between
noon and 2 p.m. under clear skies) no such skipping occurs for low release plumes
such as those from reactor buildings or filters.*? Therefore, we cannot accept that
explanation in this case. Furthermore, Dr. Molholt knew of no plume touchdown
or radioiodine measurements to support his hypothesis. /d. In addition, it is
inconsistent with the environmental sampling data on which Dr. Molholt relied in
reaching his conclusions about the use of vole thyroids as an environmental
monitor for radioiodine. That is, the concentration of radioiodine found in vole
thyroids decreased as a function of distance from the TMI-2 reactor. Tr. 20,037-38
(Molholt).* Finally, it is inconsistent with the amount of iodine estimated to have
been released and the levels of radioiodine actually found in the environment after
the TMI-2 accident. See p. 1286, infra.

Dr. Molholt also testified that, in the nine months following the TMI-2 accident,
there were ten times the number of cases of neonatal hypothyroidism in Lancaster
County than would be expected based on the nationwide incidence of such cases.
Molholt, fol. Tr. 19,690. But the increased incidence of such cases was not
statistically significant in comparison with those that occurred in the nine months
before the accident. See note 38, supra. More importantly, Dr. Molholt knew of

41 As mentioned previously (p. 1284, supra), Dr. Molholt identified two categories of statistically
significant increases in neonatal hypothyroidism: (1) downwind of TMI, and (2) the “rest of Pennsylva-
nia.” It should be noted, however, that the “rest of Pennsylvania” category is nothing more than the sum
of those cases contained in the “downwind” and “downstream™ categories. That is, it includes the
downstream Lancaster County cases as part of a statistically significant group. Taken alone, the
Lancaster County cases are not statistically significant. Thus, there is in reality only one statistically
significant category, that “downwind of TMI."” Obviously, the grouping of these cases has a great deal
of influence on the significance of the data. See Molholt, fol. Tr. 19,690, at 22, Figure 4.

With regard to the geographical distribution of cases, we note that three of the eight cases counted in
the “downwind of TMI™ category after the TMI-2 accident occurred in Lehigh County, which is
entirely beyond the 50-mile radius of the reactor. A fourth case that occurred in Berks County also
appears to be outside the 50-mile radius. /d.

42 A full discussion of plume *looping” can be found in the U.S. Atomic Energy Commission
publication “Meteorology and Atomic Energy,” TID-24190, Section 2-7.2, at 56-61 (1968). A
discussion of plumes from rounded buildings such as reactor structures may be found in Sections
5-5.2.2.3 through 5-5.2.2.5, at 227-232.

43 Dr. Molholt did caution that the number of locations from which vole thyroids were obtained was too
small to draw accurate conclusions about radioiodine dispersal. He acknowledged, however, that the
vole thyroid data were inconsistent with the locations of increased incidence of neonatal hypothyroid- -
ism. Tr. 20,037-38 (Molholt).
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no evidence to support his hypothesis that these Lancaster County cases down-
stream from TMI-2 were caused by radioiodine released directly into the Sus-
quehanna River. Tr. 19,880, 19,883. He also did not possess important informa-
tion about the mothers of the hypothyroid infants born in Lancaster County
hospitals — for example, whether the mothers actually lived in the county, drank
water from the Susquehanna River, and remained in the county during or after the
TMI-2 accident. Tr. 19,992-93. Dr. Molholt acknowledged that the limitations of
the data are severe and that he was only able to suggest “a potential, a plausible
causal linkage™ between the TMI-2 accident and the subsequent increase in health
effects. Tr. 20,053. At one point, he stated his “honest suspicion” that the
increased rates of neonatal hypothyroidism in Lancaster County in 1979 and in
1980 were not attributable to the TMI-2 accident but were caused by “another
source of iodine-131 insult.” Tr. 20,019.

In addition to these problems with Dr. Molholt’s analysis, we note the Licensing _
Board’s finding that the increases in neonatal hypothyroidism and infant mortality
were inconsistent with the amount of iodine estimated to have been released and
“the levels of radioiodine found in the environment after the accident.” LBP-81-
59, supra, 14 NRC at 1594 (PID 11720). Extensive monitoring of air, milk, and
water following the TMI-2 accident was conducted by Pennsylvania’s Bureau of
Radiation Protection, the NRC, the Department of Energy, and the Environmental
Protection Agency. These monitoring efforts revealed only low levels of
radioiodine. Id.; Tr. 18,154, 18,189-90, 18,194-95 (Reilly). The Licensing Board
further found that there had been no evidence presented to cast doubt on either the
estimated releases or the monitoring results, 14 NRC at 1594 (PID 11720).
Significantly, the Aamodts filed no exceptions to the Board’s findings. Nor do
they challenge the evidence upon which the Board relied, except insofar as they
argue that Dr. Molholt’s infant and animal data are “highly suggestive” of the
Commonwealth’s failure to detect radioiodine following the TMI-2 accident.
Aamodt Brief at 18.

Dr. George Tokuhata, 2 member of the Hypothyroidism Epidemiological In-
vestigating Committee formed by the Pennsylvania Department of Health, testi-
fied for the Commonwealth. He endorsed the Committee’s conclusion that, based
on “metabolic screening and diagnostic data compiled by the Pennsylvania De-
partment of Health, there is no evidence to indicate that the incidence of neonatal
hypothyroidism has been affected by the TMI nuclear accident.” Tokuhata, fol.
Tr. 20,097, at 1. He explained that the Commonwealth began its screening
program for various types of neonatal hypothyroidism in July 1978 and, initially,
screening procedures and standards were not fully established. Thus, the data for
1978 were limited and incomplete and should not be used as a basis for compari-
son. Id. at 2. Moreover, the overall rate of neonatal hypothyroidism for 1978,
which Dr. Molholt used to evaluate the increase for 1979, was lower than normal.
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Id.; Tr. 20,015-17 (Molholt). The statewide incidence of neonatal hypothyroidism
was within normal range for both 1979 and 1980. Id.

Using the Commonwealth’s more complete data, the Committee analyzed in
detail the seven neonatal hypothyroidism cases that occurred in Lancaster County
in 1979. One occurred two months before the accident. One was born only three
months after the accident with severe central nervous system abnormalities, most
of which probably developed before the accident. Two were cases of displaced
thyroid glands (one of which ‘occurred in a pair of twins born to an Amish family),
suggesting developmental anomalies not likely to be related to radiation exposure.
Another was an Amish infant unable to synthesize thyroxine, a condition that is
usually inherited. The final two did not receive thyroid scans, making their
diagnostic status unknown. Based on these findings, the Committee concluded
that “the apparent concentration of neonatal hypothyroidism in this particular
location is not related to the TMI nuclear accident.” Tokuhata, fol. Tr. 20,097, at
2-3; see also Tr. 20,118-19 (Tokuhata). .

Dr. Tokuhata explained that Lancaster County is atypical because of its con-
siderable Amish population, in which consanguinity is not uncommon and the
incidence of genetic disorders is relatively high. Tokuhata, fol. Tr. 20,097, at 3.
This is further supported by the fact that the rate of neonatal hypothyroidism in
Lancaster County remained high during the first nine months of 1980. Tr. 20,018-
19 (Molholt). Thus, we agree with the Licensing Board's finding that there is no
basis in the record to conclude that any increased incidence of neonatal hypothyr-
oidism during the last nine months of 1979 was caused by the TMI accident.

Dr. Molholt also identified a statistically significant increase in infant mortality
within a ten-mile radius of TMI-2 following the accident. Molholt, fol. Tr.
19,690, at 13, 24 (Table 2). There was no statistically significant increase withina
five-mile radius of the reactor. /d. at 24. Dr. Molholt derived his results from data
for equivalent six-month periods (April through September) in 1977, 1978 and
1979. He took an average of the 1977 and 1978 data as the basis for comparison
with the 1979 data. Id.; Tr. 20,023-24 (Molholt). He did not examine the
individual cases to determine their cause, nor was he able to obtain other relevant
information, such as whether the mothers evacuated during the TMI accident. Tr.
19,895, 20,021 (Molholt). Accordingly, he recognized that the statistics were not
conclusive but rather, a point for “further investigation.” Tr. 20,021 (Molholt).

As noted above, the Licensing Board found that the increased incidence of both
neonatal hypothyroidism and infant mortality were not consistent with the low
levels of radioiodine found in the environment after the accident, and the Aamodts
have not appealed that finding. See p. 1286, supra. The Board also relied on Dr.
Tokuhata’s testimony that ““a Pennsylvania Department of Health study of infant
mortality concluded that there was no relationship between the TMI-2 accident and
changes in infant mortality in the TMI area.” LBP-81-59, supra, 14 NRC at 1595
(PID 11721), citing Tokuhata, fol. Tr. 20,097, at 6-7.
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Dr. Tokuhata testified that the infant mortality rate within a 10-mile radius of
TMI (either including or excluding Harrisburg) was not significantly different
from that in the rest of Pennsylvania for 1977, 1978 and 1979. Infant mortality
within the 10-mile radius including Harrisburg was abnormally high during the
first quarter of 1979 (i.e., before the accident), and continued at that level during
the second quarter. It declined substantially during the third and fourth quarters,
which is inconsistent with the hypothesis that the TMI accident had a significant
influence. In addition, the rate for 1978 was unusually low compared with both
1977 and 1979. Tokuhata, fol. Tr. 20,097, at 6-7. This testimony fully supports
the Licensing Board’s conclusion that any changes in infant mortality in 1979 were
not attributable to the TMI-2 accident.

The Aamodts argue that the Licensing Board’s reliance on Dr. Tokuhata’s
testimony was “gross error.” Aamodt Brief at 18. They rely on the Board’s
reservations concerning Dr. Tokuhata’s radiobiological expertise. See LBP-81-
59, supra, 14 NRC at 1595 (PID Y1722). Specifically, the Board found that “Dr.
Tokuhata was unclear about how the fetal thyroid could be irradiated (Tr. 20,108),
how radiation from I-131 might lead to dishormonogenesis* (Tr. 20,114-17), and
the conditions by which radiation might be implicated in fetal mortality incidence
in the Harrisburg black population. Tr. 20,131-32.” Id.

We believe that the Licensing Board’s criticism of Dr. Tokuhata's radiobiolo-
gical expertise and understanding of genetics was unwarranted. Dr. Tokuhata’s
apparent difficulty in answering the above questions seems to have resulted from a
misunderstanding of the intent of the questions rather than a lack of knowledge of
the answers. Furthermore, Dr. Tokuhata is a recognized authority in epidemiolo-
gy, a field that necessarily requires an understanding of the role of genetic and
environmental factors in the incidence, distribution, and control of disease.*
Thus, it was incongruous for the Licensing Board to regard Dr. Tokuhata as a fully
qualified epidemiologist and to rely on his expert testimony while doubting his
understanding of important aspects of his specialty. Although we reject the
Licensing Board’s analysis, we do not consider the three examples cited above
sufficiently serious to support a finding that Dr. Tokuhata’s expert testimony was
unreliable. Accordingly, the Licensing Board did not err in relying on it.

44 Dishormonogenesis is the lack of a necessary enzyme resulting in an inability to synthesize thyroxine
and/or difficulty in releasing thyroxine. It is usually inherited. Tokuhata, fol. Tr. 20,097, at 1.

43 Dr. Tokuhata received the Doctor of Public Health degree in epidemiology and public health from
Johns Hopkins University. He has served as Director of the Bureau of Health Research for the
Pennsylvania Department of Health since 1975. He is also an adjunct professor of epidemiology and
biostatistics at the Graduate School of Public Health, University of Pittsburgh, and Associate Professor
of Community Medicine, Temple University College of Medicine. He has served on numerous public
health committees and task forces and has authored over sixty published articles and reports concerning
epidemiology and public health concerns. Tokuhata, fol. Tr. 20,097 (Curriculum Vitae); see also
LBP-81-59, supra, 14 NRC at 1595 (PID 11722).
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For all the foregoing reasons, the Licensing Board’s decision is affirmed subject
to the following condition:

Prior to restart, the Commonwealth’s agricultural information brochure shall be
distributed to all farmers in the 10-mile plume exposure EPZ.

It is so ORDERED.

- FOR THE APPEAL BOARD

C. Jean Shoemaker
Secretary to the
Appeal Board
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Cite as 16 NRC 1290 (1982) ALAB-698

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING APPEAL BOARD
Administrative Judges:

Gary J. Edles, Chairman
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In the Matter of ) Docket No. 50-289-SP
(Emergency Planning)

METROPOLITAN EDISON COMPANY
et al.
(Three Mile Island Nuclear
Station, Unit No. 1) October 22, 1982

In the second of its appellate decisions considering emergency planning issues
in this special proceeding to determine whether Unit 1 of the facility should be
permitted to resume operation, the Appeal Board affirms the Licensing Board’s
holding in LBP-81-59, 14 NRC 1211, 1455-1707 (1981) not to require the
predistribution of thermoluminescent dosimeters (TLDs) to state and local
emergency workers, reverses the Licensing Board’s holding regarding the staffing
of the Emergency Operations Facility (EOF), and adopts the licensee’s plan on this
matter subject to certain conditions. The Appeal Board also holds that a test of
emergency support operations as a condition of restart is unnecessary, and con-
cludes that the state of the licensee’s onsite and offsite emergency preparedness
provides reasonable assurance that adequate protective measures can and will be
taken in the event of an emergency. The Appeal Board further reviews sua sponte
the NRC staff’s incident response plan and certain guidelines in the Common-
wealth of Pennsylvania’s plan regarding protective action, and makes various
recommendations to the staff and to the Commission based on that review.
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EMERGENCY PLANS: CONTENT (ONSITE AND OFFSITE
PREPAREDNESS)

The Commission’s emergency planning regulations provide generally that no
license may be issued unless a finding is made that the state of onsite and offsite
emergency preparedness provides reasonable assurance that adequate protective
measures can and will be taken in the event of a radiological emergency.

EMERGENCY PLANS: CONTENT (DOSIMETERS)

The distribution of appropriate dosimeters to emergency workers in conjunction
with other protective measures may serve to comply with the requirements of the
emergency planning regulations relating to the protection of emergency workers in
a radiological emergency.

EMERGENCY PLANNING: GUIDANCE ISSUED BY FEMA

Documents such as the Federal Emergency Management Agency (FEMA)
findings and determinations, NUREG-0654 and FEMA REP-2, somewhat like the
staff’s Regulatory Guides, do not rise to the level of regulatory requirements.
Neither do they constitute the only method of meeting applicable regulatory
requirements. Cf. Fire Protection for Operating Nuclear Power Plants (10 CFR
50.48), CLI-81-11, 13 NRC 778, 782 n.2 (1981); Gulif States Utilities Company
(River Bend Station, Units 1 and 2), ALAB-444, 6 NRC 760, 772-773 (1977).

REGULATORY GUIDES: APPLICATION

In the absence of other evidence, adherence to regulatory guidance may be
sufficient to demonstrate compliance with regulatory requirements. Petition for
Emergency and Remedial Action, CLI-78-6, 7 NRC 400, 406-407 (1978). Gener-
ally speaking, however, such guidance is treated simply as evidence of legitimate
means for complying with regulatory requirements, and the staff is required to
demonstrate the validity of its guidance if it is called into question during the
course of litigation. Vermont Yankee Nuclear Power Corp. (Vermont Yankee
Nuclear Power Station), CLI-74-40, 8 AEC 809, 811 (1974).
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EMERGENCY PLANS: CONTENT (EMERGENCY OPERATIONS
FACILITIES)

Commission regulations, 10 CFR 50.47 and 10 CFR Part 50 Appendix E,
require the establishment of two separate facilities — one onsite, the other offsite
— for the management of accidents. Licensees must provide for “timely
augmentation of response capabilities” and specify “the interfaces among various
onsite response activities and offsite support and response activities.” 10 CFR
50.47(b)(2). The Emergency Operation Facility (EOF) is expressly referred to as
the place where licensees must accommodate state and local emergency response
staff. 10 CFR 50.47(b)(3).

EMERGENCY PLANS: CONTENT (PROTECTIVE MEASURES)

There is no express emergency planning regulation'governing the location from
which protective action recommendations must be made.

EMERGENCY PLANS: CONTENT

The precise means of implementing the Commission’s emergency planning
regulations require a high degree of judgment. The mere fact that a licensee’s
approach is somewhat different from the staff guidance does not render it imper-
missible or necessarily inconsistent with the need to provide adequate protection
for the public.

TECHNICAL ISSUES DISCUSSED:

Dosimetry;

Thermoluminescent dosimeters;
Emergency Operations Facilities;
Emergency Support Operations;
Emergency Response Plans.

APPEARANCES
Mr. Robert E. Zahler, Washington, D.C. (with whom George F. Trowbridge,

Thomas A, Baxter, and Delissa A. Ridgway, were on the brief), for the
licensee.
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Mr. Robert W. Adler, Harrisburg, Pennsylvania (with whom Michele Straube,
was on the brief), for the Commonwealth of Pennsylvania.

Mr. Joseph R. Gray (with whom James M. Cutchin, IV, Jack R. Goldberg
and Mary E. Wagner, were on the brief), for the Nuclear Regulatory
Commission staff.

> DECISION

This decision, together with a companion decision issued today, examines
various aspects of the emergency response plan for the Three Mile Island Nuclear
Station. Atissue in these particular appeals are (1) the Commonwealth of Pennsyl-
vania’s claim that the Licensing Board erred in failing to order the distribution of
permanent record thermoluminescent dosimeters (TLDs) to state and local
emergency workers prior to the restart of Unit 1 of the Three Mile Island Nuclear
Station, and (2) the licensee’s claim that the Board improperly required that an
Emergency Support Director, with full authority to make protective action recom-
mendations, be available within one hour after the declaration of a site emergency.
These two issues are among only a handful of matters regarding emergency
planning that were not resolved to the satisfaction of all the parties by the Licensing
Board in that portion of its partial initial decision devoted to emergency planning,
LBP-81-59, 14 NRC 1211, 1455-1707 (1981) (PID 191330-2011). A brief review
of emergency planning issues, along with a more general discussion of the overall
background of this case, is contained in the companion opinion issued today. See
ALAB-697, 16 NRC 1265, 1267-72 (1982).

The NRC staff supports the Licensing Board's disposition of both issues. The
licensee and Commonwealth oppose each other’s appeal. For the reasons dis-
cussed below, we affirm the Board’s decision not to require the predistribution of
permanent record dosimeters, but modify its decision regarding the Emergency
Support Director. We also address two matters considered by the Licensing Board!
but not raised on appeal. One is the relationship and coordination between the
licensee’s emergency response plan and those of the Commission itself, the
Commonwealth, and the Federal Emergency Management Administration
(FEMA). The other is the weight to be given certain testimony concerning the
quantity of fission products likely to be released in an accident and possible
implications for the Commonwealth’s choice of protective actions.

1See 14 NRC at 1489-1490, 1669.
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I. DISTRIBUTION OF DOSIMETERS

The Commission’s emergency planning regulations provide generally that no
license may be issued unless a finding is made that the state of onsite and offsite
emergency preparedness provides reasonable assurance that adequate protective
measures can and will be taken in the event of a radiological emergency. They
require, more specifically, that (1) a range of protective actions be developed for
emergency workers operating in the plume exposure pathway emergency planning
zone (plume EPZ),2 (2) means for controlling radiological exposure to emergency
workers be established which are consistent with EPA Emergency Worker and
Lifesaving Activity Protective Action Guides (PAGs),? and (3) equipment be
available at the site for personnel monitoring.* The licensee, the Commonwealth,
and local governments plan to comply with these requirements through, among
other things, the distribution of dosimeters.

Dosimeters are devices used to determine the radiological dose received by an
individual. Dosimetry is the method used to determine the cumulative exposure a
worker has received at any time, “'specifically for purposes of advising the worker
to leave the plume exposure pathway emergency planning zone (‘plume exposure
EPZ’) once a predetermined level of exposure has been reached.” Another
function of dosimetry, the Commonwealth suggested at oral argument —

is to establish an accurate, reliable, permanent record of the dosage
accumulated by each individual emergency worker. This is critical in terms
of medical records and in terms of receiving medical treatment following
the emergency . . .6

There are no explicit regulatory requirements that mandate use of dosimeters.
Thus, there are no formal regulations regarding the number or type of dosimeters to
be distributed, or when they should be distributed. But NUREG-0654" recom-
mends that each emergency organization — i.e., licensee, state, and various local
governments — provide its own emergency workers with both self-reading and

210 CFR 50.47(b)(10). The plume exposure EPZ is the geographic area surrounding the plant in
which the risk of whole body and inhalation exposure to radioactivity would be greatest in the event of
anaccident. Ordinarily, the plume exposure EPZ is about 10 miles in all directions but its exact size and
configuration may change depending on demography, topography, or local emergency response needs
and capabilities. 10 CFR 50.47(c)(2).

310 CFR 50.47(b)(11).

410 CFR 50.47(b)(8), (9) and 10 CFR Part 50, Appendix E, Section IV.E.1.

5 Commonwealth Brief at 5 (March 10, 1982). See also Commonwealth Ex. 2a; Appendix 16, Section
V.B. Commonwealth Ex. 2a is the state emergency plan for nuclear facility incidents.

6 App. Tr. 44-45.

7NUREG-0654, FEMA-REP-1, Rev-1, is the current version of a document entitled “Criteria for
Preparation and Evaluation of Radiological Emergency Response Plans and Preparedness in Support of
Nuclear Power Plants,” prepared jointly in 1980 by the NRC staff and FEMA. It is incorporated by
reference into Regulatory Guide 1.101, “Emergency Planning and Preparedness for Nuclear Power
Reactors,” Rev. No. 2 (October 1981), and is designed to provide guidance and criteria for the
development of radiological emergency plans. NUREG-0654 is included in the record as Staff Ex. 7.
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permanent record dosimeters (such as TLDs).® The licensee has complied with this
recommendation. The state and local governments will provide two self-reading
dosimeters to each emergency worker and all parties agree that there are adequate
supplies of these dosimeters available.® One dosimeter, model CDV-730, has a
range of 0 to 20 roentgen (R) but cannot be read below 0.4 R; the other, model
CDV-742, has a range of 0 to 200 R but cannot be read below 4 R. Together, they
provide for coverage ranging from 0.4 to 200 R and overlapping coverage between
4 R and 20 R. As explained below, emergency workers are instructed to leave the
area when either of their self-reading dosimeters reaches the 15-20 R range.

There are insufficient supplies of TLDs currently available to supply all state
and local offsite emergency workers. The state and local governments could, of
course, bring themselves easily into full accord with NUREG-0654 by buying or
leasing TLDs for their workers. However, they are unwilling or unable to do so.
Counsel for the Commonwealth at oral argument indicated that the state govern-
ment did not appropriate money to obtain TLDs.'® The Commonwealth nonethe-
less argues that distribution of TLDs prior to an actual accident (i.e., predistribu-
tion) is essential to the safety and protection of emergency workers, and urges us to
require predistribution as a condition of restart. Presumably, such a requirement
would place some pressure on the licensee or the Federal government to provide
the funds to obtain dosimeters for state and local emergency workers.

The issue before us on appeal is whether predistribution of TLDs is necessary to
insure compliance with Commission regulations or to provide adequate protection
of emergency workers. The Commonwealth asked the Licensing Board to find
either that predistribution of TLDs was required by regulation or that there was
some reasonable assurance of satisfactory alternative means of radiation monitor-
ing. The Board did not directly address this issue except with respect to agricultural
workers in York County. There, it took note of the York County plan to provide
agricultural workers with both self-reading dosimeters and TLDs and found that
the emergency plan was adequate despite the existing shortage of TLDs. 14 NRC

8 A self-reading dosimeter contains an encapsulated air chamber and a moveable fiber. The dosimeter
is electrically charged initially, which displaces the fiber. When the dosimeter is exposed to ionizing
radiation, charge is removed and the fiber moves toward its original position. Movement of the fiber is
proportional to the radiation dose. The dosimeter is read by looking through a lens at one end at the fiber
superimposed on a scale of radiation exposure.

TLDs contain a crystalline material, most often lithium fluoride, that absorbs and stores energy when
exposed to ionizing radiation. To measure the radiation dose, the material is heated and the stored
energy is released as visible light. The amount of light released is proportional to the radiation dose.

91In fact, during the time between the June 2 and the August 29, 1981 radiological emergency

exercises, those dosimeters were distributed to the level of local emergency response organizations. Tr.
22,385-87; Staff Exs. 21 and 24a.
10 App. Tr. 46. It appears that the “shortage™ may be at least partially attributable to FEMA's
recommendation (with which the Commonwealth agrees) to predistnbute TLDs, instead of stockpiling
them at a central location to supply all nuclear plants in the state in the event of an emergency, as called
for in the Commonwealth's original plan. See Staff Ex. 21, Section K, at 20.
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at 1678-79. It declined to require the predistribution of TLDs as the Common-
wealth had requested.

The thrust of the Commonwealth’s argument on appeal, as we understand it, is
twofold; first, it argues that permanent record dosimetry for each emergency
worker in the TMI-1 plume EPZ is required by the NRC’s emergency planning
regulations, at least as those regulations are construed by relevant interpretive
guidelines. Second, it contends that, even if not required by the regulations, there
is no reliable evidence to demonstrate that any alternative means of radiological
exposure control for emergency workers can and will be implemented. We
disagree with the Commonwealth and therefore affirm the Board’s result.!!

A. Regulatory Requirements

As a threshold matter, we reiterate that the Commission’s emergency planning
regulations do not specify that any particular type of dosimetry be provided. The
Commonwealth, however, relies on three interpretive documents to support its
argument that the Licensing Board should have directed the predistribution of
TLDs to state and local emergency workers.

First, it relies on the “findings and determinations” made by the Federal
Emergency Management Agency. FEMA is the federal agency with the lead
responsibility for offsite nuclear emergency planning and response.'? The Com-
mission’s rules provide that FEMA findings constitute a rebuttable presumption on
the issue of the adequacy of state and local emergency plans.' FEMA issued its
findings and determinations for TMI on June 16, 1981; following a test on August
29, 1981 involving York County, FEMA issued a supplemental report.! It found
(Staff Ex. 21):

(1) “[Tlhere [are] insufficient quantities of needed equipment on hand to
allow for predistribution where it is recommended and planned for. . . .

11 In its proposed findings to the Licensing Board the Commonwealth asked only that “[t]o the extent
that sufficient supplies of permanent record dosimetry have not been predistributed, state and county
plans include other means to provide reasonable assurance that the health and safety of emergency
workers will be protected.” It repeats that request in terms on brief to us, See Commonwealth Brief at
17-18. Its exception to the Licensing Board's decision, however, asserts that the Board erred as a matter
of law “in not concluding that adequate supplies of permanent record dosimeters are required to be
predistributed to the TMI-1 risk counties prior to TMI-1 restart . . .” See Commonwealth Brief at4. Its
brief is directed principally to the issue of predistribution of dosimeters, not “other means” to assure
reasonable protection of emergency workers. Moreover, at oral argument Commonwealth counsel
urged us to find that TLDs are required. App. Tr. 46.

12 FEMA was established pursuant to Reorganization Plan No. 3 of 1978, and activated April 1, 1979
by Executive Order 12127, 44 Fed. Reg. 19367 (April 3, 1979). It was given responsibility for
emergency planning in connection with nuclear power plant accidents by Executive Order 12241, 45
Fed. Reg. 64879 (Sept. 29, 1980).

13 10 CFR 50.47(a)(2). See generally 14 NRC at 1460-1466.

14 Staff Ex. 21, June 16, 1981; Staff Ex. 24a, Sept. 18, 1981.
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There are insufficient thermoluminescen[t] dosimeters (TLD) for perma-
nent record dosimetry of emergency workers. [The Pennsylvania
Emergency Management Agency (PEMA)] is in the process of securing
them.” (Section H, at H-1).

(2) “The state plan” requires that “Each emergency worker is supposed to
be issued two self-reading and 1 TLD dosimeter (total of three).” Distribu-
tion of dosimeters would not begin until after an accident occurred (from
Fort Indiantown Gap), and logistics problems may prevent distribution of
TLDs within the three hours called for in the state plan. (Section K, at K-1).

(3) Predistribution of these state stocked items is not considered because
statewide, with other plants operating in the state, a much larger quantity of
this equipment would be required. “Regardless, FEMA feels most strongly
that dosimetry equipment should be predistributed (most importantly
TLDs and CDV 730s) to at least the emergency worker organization level,
state and local, site-specific to each operating plant.” (Section K, at K-1).

Second, the Commonwealth relies on NUREG-0654.!5 That document in-
dicates, in part, that each emergency response organization — licensee, state, and
local — shall provide for “24-hour-per-day capability” to determine the radiolo-
gical doses received by emergency workers. Each organization is to provide for the
distribution of dosimetry, “both self reading and permanent record devices,” and
to ensure that “dosimeters are read at appropriate frequencies and provide for
maintaining dose records for emergency workers involved in any nuclear acci-
dent.” NUREG-0654, note 7, supra, Part 11, Section K, at 67.

Finally, the Commonwealth points to FEMA-REP-2.'6 This guidance, which
was published subsequent to the interim version of NUREG-0654 and just before
the current version, discusses some of the technical bases for the distribution of
self-reading dosimeters and TLDs and the advantages and disadvantages of each.
This guidance, however, would not mandate the use of both types of dosimeters.
At one point, FEMA-REP-2 states:

Direct reading personnel dosimetry that accurately measures whole-body
gamma radiation dose below the minimum detectable level of the 0-20
roentgen direct reading pocket ionization chamber (i.e., about 400 mR) is
not considered essential for emergency workers such as police, firemen,

15 See note 7, supra.

16 “Guidance on Offsite Emergency Radiation Measurement Systems, Phase 1 — Airborne Release™
(September 1980). Although FEMA-REP-2 was not itself introduced into evidence, it is listed as a
reference document in Appendix 16 of the Commonwealth's Emergency Plan. Commonwealth Ex. 2a,
at 16-1. It is also relied on in the Commonwealth's brief. See Commonwealth Brief at 11.
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etc., who are not likely to ever be involved in another abnormal exposure to
radiation.
* k %k
In view of the above, it is recommended that all local emergency

workers be equipped with two direct reading gamma dosimeters; one witha
range of 0 to 20 R and one with a range of 0 to 200 R. These two dosimeters
should provide for continuous coverage from 0.4 to 200 R which is well
beyond any anticipated whole-body gamma exposure. They will also
provide some redundancy by their overlapping ranges (0.4 to 20 R and 4.0
to 200 R). To offset the disadvantages of the direct reading dosimeter, all
emergency workers could be provided with a thermoluminescent dosi-
meter as well as the two direct reading dosimeters. This dosimeter would
also measure whole-body gamma radiation dose for the dual purpose of (1)
providing a redundant measurement of the accrued dose, and (2) providing
a measurement of the accrued dose of less than as well as in excess of the
range of the direct reading dosimetry (0.4 to 200 R).

FEMA-REP-2, at 5-8 through 5-9 (emphasis added). Elsewhere it states that a

thermoluminescent dosimeter
should be provided for each emergency worker. It is highly desirable that
this be incorporated as part of the exposure record documentation.

Id. at 7-5.

" The Licensing Board ruled that whatever presumptive weight the FEMA find-
ings and determinations are required to be given under Commission regulations
dissolved during the course of the hearings in light of the evidence actually
introduced. It did not accord the FEMA findings and determinations any weight
beyond that to which the testimony would be entitled by virtue of the expertise of
the witnesses and the bases presented for their views. 14 NRC at 1460-1466. It also
concluded that NUREG-0654 should be treated as regulatory guidance rather than
a legally binding regulation. /d. at 1460. Parties in this case were permitted to
demonstrate that compliance with NUREG-0654 was either not necessary or not
sufficient and the Licensing Board essentially reached its overall conclusions on
the basis of the evidentiary record, of which both the FEMA determinations and
NUREG-0654 were simply a part. Significantly, no party objected to the Board's
rulings in this regard."?

We agree that documents such as the FEMA findings and determinations,
NUREG-0654, and FEMA-REP-2, somewhat like the Regulatory Guides, do not
rise to the level of regulatory requirements. Neither do they constitute the only

17We note that Regulatory Guide 1.101, supra, note 7, incorporates and endorses the use of
NUREG-0654 as a means of complying with the standards of 10 CFR 50.47. In addition, the interim
version of NUREG-0654 is actually referred to in a footnote in 10 CFR 50.47(b). The Commonwealth
does not argue, however, that this accords it any heightened importance. Commonwealth Brief at 9.
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method of meeting applicable regulatory requirements. Cf. Fire Protection for
Operating Nuclear Power Plants (10 CFR 50.48), CL1-81-11, 13 NRC 778, 782
n.2 (1981); Gulf States Utilities Company (River Bend Station, Units 1 and 2),
ALAB-444, 6 NRC 760, 772-773 (1977). In the absence of other evidence,
adherence to regulatory guidance may be sufficient to demonstrate compliance
with regulatory requirements. Petition for Emergency and Remedial Action,
CLI-78-6, 7 NRC 400, 406-407 (1978). Generally speaking, however, such
guidance is treated simply as evidence of legitimate means for complying with
regulatory requirements, and the staff is required to demonstrate the validity of its
guidance if it is called into question during the course of litigation. Vermont
Yankee Nuclear Power Corp. Vermont Yankee Nuclear Power Station), CLI-74-
40,8 AEC 809, 811 (1974). As we explained in Pacific Gas and Electric Company
(Diablo Canyon Nuclear Power Plant, Units 1 & 2), ALAB-644, 13 NRC 903, 937
(1981):
The guides, advisory rather than obligatory, explain on their face that they
“are issued to describe and make available to the public methods acceptable
to the [NRC] Regulatory staff of implementing specific parts of the
Commission’s regulations, to delincate techniques used by the staff in
evaluating specific problems or postulated accidents, or to provide guid-
ance to applicants. Regulatory Guides are not substitutes for regulations
and compliance with them is not required. Methods and solutions different
from those set out in the guides will be acceptable if they provide a basis for
the findings requisite to the issuance or continuance of a permit or license
by the Commission.” (footnote omitted).

Compliance with NUREG-0654, FEMA-REP-2, and the FEMA findings and
determinations is thus not required by the Commission’s emergency planning
regulations.® This being so, whether TLDs are required depends ultimately on
whether they are necessary to provide reasonable assurance that emergency
workers will be protected.

B. Assurance of Adequate Protection

We believe that the distribution of the two self-reading dosimeters, under the
specific instructions given to emergency workers in the emergency plans, is
sufficient to assure reasonable protection for emergency workers. The Common-
wealth’s Emergency Plan provides:

18 The Commonwealth suggests that the Commission has nonetheless stated its intent to be guided by
FEMA's judgment in NUREG-0654 as to how to implement the emergency regulations, citing the
Commission's opinion in Final Rule on Emergency Planning, CLI-80-40, 12 NRC 636, 638 (1980).
The Commission's statement in that opinion, however, was limited to FEMA's judgment as to times
and systems feasible to implement the so-called *“15-minute rule™ contained in 10 CFR Part 50,
Appendix E, Section IV.D.3.
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Each emergency worker is to be provided two self-reading dosimeters
which will enable the worker to “read™ at any time during the incident how
much, if any, radiation he/she has received. Each emergency worker
should read the dosimeters at least once each thirty minutes. The emergen-
cy worker protective action guide for whole body exposure used by BRP is
25 Rems; therefore an emergency worker should seek to be replaced or
complete the assigned task and evacuate to a mass care center for personnel
monitoring when either of the self-reading dosimeters indicates a total dose
in the 15-20 R range.

- * %k %

Further, each emergency worker operating in the plume exposure path-
way EPZ will be provided with a TLD (Thermoluminescent dosimeter)
. . . which will allow precise measurement of radiation exposure at some
time after the exposure has been incurred.?

The plans for each county provide that each emergency worker will be provided
with a “Dosimetry Report Form™ which each worker will complete during the
course of his or her duties. Each worker enters the reading from the self-reading
dosimeters before and after the mission to obtain the total for the mission. By
adding up the mission totals, he or she can also use the self-reading dosimeters to
determine the overall dose accumulated. Workers and their supervisors are re-
minded to ensure that the doses received, in the aggregate, do not exceed 25 rem. 2
As is clear, primary reliance for worker protection during the emergency is placed
on the self-reading dosimeters. TLDs are intended essentially as record-keeping
devices for use after the emergency is over and as a more precise but redundant
measure of radiation exposure.?' Reliance on self-reading dosimeters is sufficient,
in our view, to assure that emergency workers will be adequately protected and that
areasonable method, other than the use of TLDs, exists for measuring the worker’s
accumulated exposure to radiation. In this connection, we note that the FEMA
witnesses, although preferring predistribution of TLDs, uniformly testified that
the shortage of TLDs did not render the offsite emergency response plans in-
adequate.?? .

We recognize that permanent record dosimeters have a special value in one
situation where self-reading dosimeters would not be sufficient — i.e., where
emergency workers receive unexpected or unplanned life-threatening radiation
exposures beyond the 200 roentgen range of the self-reading dosimeters. There is

19 Commonwealth Ex. 2a, Appendix 16, at 16-6 to 16-7.

20 See, e.g., Board Ex. 5, York County Emergency Plan, Annex R, Appendix 3, at 10.

21 TLDs cannot be read by the workers themselves; they must be returned to a central location where
special reading devices are available.

22Tr. 22,687 (Dickey); Tr. 22,765 (V. Adler). See also Tr. 22,476-78 (Bath). The issue of the need for
permanent record dosimeters arose during the course of the hearing when FEMA submitted its findings
and determinations. The issue therefore was not subject to the normal process of discovery, nor was it
dealt with in great detail in prefiled direct testimony.
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no testimony regarding the possibility of large unexpected releases of radioactivity
during emergency missions. FEMA-REP-2, however, suggests that offsite re-
leases likely to result in whole body gamma exposure in excess of 200 R are
unlikely. More importantly, the Commonwealth’s emergency plan instructs
emergency workers to report to a medical facility for radiological assessment and
possible decontamination and treatment whenever their dosimetry indicates an
exposure of 25 R or more.? Therefore, any emergency worker whose accumulated
exposure might exceed 200 R would likely be hospitalized and provided with all
the available diagnostic tests to determine his or her precise needs, regardless of
whether there is a TLD record of actual dose. While TLDs might serve as a useful
diagnostic aid, we do not find that the absence of TLDs is likely to compromise the
safety of emergency workers. '
|

C. Improvement in the Emergency Plan

We agree fully with the‘ Commonwealth and FEMA that permanent record
dosimeters nonetheless represent a useful added measure of protection for
emergency workers. They clearly would facilitate more accurate permanent
recordkeeping, as well as diagnosis in special cases. Under the recommendations
contained in NUREG-0654, the Commonwealth and the local governments should
provide TLDs for their emergency workers.?* Although we do not believe that
predistribution of TLDs should be a condition for restart, we urge all affected
interests to work together t<j) make reasonable provision for distribution of TLDs
for offsite emergency workers in the event of an emergency. "

II. LICENSEE’S EN‘IERGENCY STAFFING AND FUNCTIONS?*

A. Background |

The Emergency Operatfons Facility (EOF) is the command center for the
licensee’s overall management of offsite activities during an emergency and is
under the direction of the Emergency Support Director. It is located about half a

!

23 People who require medical treatment for radiation injury will manifest certain observable symp-
toms, such as nausea and vomiting, within a few hours after exposure, followed by clinically
observable depression of certain white blood cells. See generally V. P. Bond. et al., Mammalian
Radiation Lethality (1965); A. P. Casarett, Radiation Biology (1968); U.S. NRC, WASH-1400,
“Reactor Safety Study,” Appendix VI, Chapter 9 and Appendix F (1975).

24 There is some discrepancy over how many TLDs are actually required. A PEMA letter attached to
the Commonwealth’s brief indicates a need for 11,184 TLD:s for the entire state to cover four nuclear
power stations. The Commonwealth appears to suggest that approximately 9.000 TLDs are needed for
TMI alone. App. Tr. 105

25 Mr. Edles dissents in part from the conclusion reached in Part II. See pp. 1319-23, infra.
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mile from the plant. Importantly, it is the principal location for contact with the
NRC staff and state and local officials.

The licensee originally proposed to have the facility fully functional and under
the direction of its designated Emergency Support Director within six hours after
declaration of a site emergency. It has designated several corporate officers from
its New Jersey headquarters, including the GPU Nuclear Corporation president
and certain of its vice presidents, to act as candidates for Emergency Support
Director. But, toward the end of the hearings, it agreed to have six members of its
TMI organization available to activate the facility within an hour and have all
communications and data links operational within that time,%

The licensee nonetheless wants the responsibility for making the important and
politically sensitive protective action recommendations to the Commonwealth of
Pennsylvania in the hands of only its most senior officials. As a consequence, it
objects to assigning interim responsibility for protective action recommendations
to one of the six employees who will be stationed in the EOF. It has now
committed, however, to having its Emergency Support Director at the EOF within
four hours. During the interim period, decisional responsibility for protective
action recommendations would be in the hands of the Emergency Director, who is
the company's senior onsite, official and is stationed in the control room.?” The
licensee argues that .its organizational plan is fully sufficient to comply with
Commission requirements and assure adequate protection for the public. Indeed, it
contends that its approach is highly desirable since protective action recommenda-
tions will be made at all times by the company’s senior official at the site and will
be based on up-to-the-minute information obtained directly from the control room.

At the urging of the staff and the Commonwealth, the Licensing Board rejected
this aspect of the emergency plan and ordered that an individual qualified to serve
as Emergengy Support Director assume management responsibility at the EOF, ,
including responsibility for protective action recommendations, within an hour.?
The staff is concerned about the potential for confusion if too many responsibilities
reside within the control room during the early hours of an emergency. The
Commonwealth emphasizes the need for it to obtain accurate and up-to-the-minute
information and argues that face-to-face contact with licensee officials in the EOF
will help it obtain important information underlying the licensee’s protective
action recommendations. The Licensing Board was concerned over the apparent
lack of a single manager for the EOF and believed that the absence of the
Emergency Support Director for a four-hour rather than a one-hour period ran
afoul of the provisions of NUREG-0654, NUREG-0696,% and the emergency

26 See Licensee Ex. 30 at 4-7; Licensee Ex. 58.
27 See Licensee Ex. 30 at 5-8.
28 14 NRC at 1470-1479, 1705.

29 Functional Criteria for Emergency Response Facilities. Draft Report for Interim Use and Comment
(July 1980). NUREG-0696 is included in the record as Staff Ex. 8.
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planning rule that the EOF be fully staffed and operable within an hour of
declaration of a site emergency. 14 NRC at 1478. Although recognizing the
rationale behind the llcensec s approach, the Board was plainly troubled by what it
perceived as *“the extent of thc implied reliance of the Licensee during emergency
conditions on persons located so far from the site. . . .” 14 NRC at 1479. The
Board explained that, in the final analysis, the Ilcensee had the burden of proving
the workability and adequacy of its proposal and that, on balance, it had failed to
meet that burden. 14 NRC at 1477-1478.

The licensee appeals from this aspect of the Board's decision. Its exception
claims:

The decision by the Licensing Board that certain of the functions of the
Emergency Support Director, which initially are assumed by the onsite
Emergency Dlrectdr. be transferred within one hour after declaration of a
site emergency to an individual located in the near-site Emergency Opera-
tions Facnhty is not supported by reliable, substantial and probative evi-
dence, is based updn an erroneous legal analysis of the regulatory require-
ments for plant stafﬁng during an emergency, and inappropriately dis-
regards internal managcmcnt decisions properly vested with licensee.®
Equally important, the ltccnsee has proposed modifications to its plan. Most
importantly, it has asmgned managerial responsibility for the EOF to the Assistant
Emergency Support Dtrector until the Emergency Support Director arrives. The
principal remaining dlfference between the licensee’s proposal and the Board’s
requirements concerns Wthh official will make protective action recommenda-
tions: the licensee prefers that it be the Emergency Director in the control room
during the early hours after an accident, while the Board insists that it be the
Emergency Support Dlrector in the EOF.

We find, in general, that the more important problems that led to the Licensing
Board’s result have now bcen ameliorated. As to the one prmctpal matter that has
not been changed, we beheve that the licensee’s proposal, given the staffing
situation at TMI, presents a more logical approach to the management of protective
action recommendations than does that ordered by the Licensing Board. It also has
the advantage of being an integral part of the licensee’s overall management
philosophy. For these reasons, we reverse the Board's decision and approve the
licensee’s proposal subject to certain conditions.

B. Analysis
The Commission’s regulations, 10 CFR 50.47 and 10 CFR Part 50 Appendix E,

set out in very general terms the basic requirements for the structure of an

30 Licensee’s Brief on Exceptions (March 10, 1982) at 45!
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emergency response arganization. The Commission requires the establishment of
two separate facilities — one onsite, the other offsite — for the management of
accidents. Licensees must provide for “timely augmentation of response capabili-
ties” and specify “the interfaces among various onsite response activities and
offsite support and response activities.” 10 CFR 50.47(b)(2). The EOF is express-
ly referred to as the place where licensees must accommodate state and local
emergency response staff. 10 CFR 50.47(b)(3). There is no express regulation,
however, governing the location from which protective action recommendations
must be made. .

The precise means of implementing the Commission’s emergency planning
regulations require a high degree of judgment. The mere fact that the licensee’s
approach is somewhat different from the staff guidance does not, as we explained
in Part I. A of this opinion, render it impermissible or necessarily inconsistent with
the need to provide adequate protection for the public. See pp. 1298-99, supra.
The Licensing Board arrived at its conclusion only “[a]fter prolonged deliberation,
accompanied by [its] initial reluctance to overrule the personnel management
judgment of the Licensee. . . .”

We believe the Board was properly concerned with a fundamental aspect of the
licensee’s original plan —the apparent lack of supervision and coordination in the
EOF and the potential for confusion in the control room during the four-hour
period before the Emergency Support Director arrives from the corporate head-
quarters in New Jersey. Recently submitted information and clarifications made at
oral argument convince us that the licensee’s revised plan, with certain conditions,
will now satisfy the Licensing Board’s concern and adequately protect the public.

In response to our request, the licensee submitted on June 16, 1982, an affidavit
(the “Rogan” affidavit) which clarifies various matters concerning administration
of the EOF during the first four hour$ following declaration of a site emergency.3?
The affidavit makes clear that the Assistant Emergency Support Director (also
called the Emergency Support Staff Member) would be responsible for activating
the EOF and would be in charge of the facility until the permanent Emergency
Support Director arrives. The Assistant Emergency Support Director would be the
principal contact for NRC, state and local officials and would remain in contact
with the Emergency Director. In other words, he would be in charge of the EOF
and would carry out all of the duties of the Emergency Support Director except for

3114 NRC at 1479. ’

32 Toward the end of the hearings, the licensee agreed to modify its emergency plan to reflect changes
regarding activation of the EOF. See Licensee Ex. 58. The Rogan affidavit reflects those changes.
Those changes, however, were not considered by the Licensing Board since they had not been
completed at the time the record closed. The licensee seeks leave to file the affidavit in evidence. See
Licensee's Response to Appeal Board Order of June 1, 1982 and motion for leave to file affidavit, June
16, 1982. No party objects. The request is granted. ’
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making protective action recommendatlons 3 The Commonwealth's fear that EOF
operations would be control by committee™ is thus no longer well founded. In
our judgment, these modlﬁcanons go a long way toward alleviating the concerns
raised by the parties and the Licensing Board.

We have fully consrdered the Licensing Board's judgment that the delay in the
arrival of a qualified Emergency Support Director could also result in some
confusion in the control|{room if too many responsibilities reside there. The
licensee emphasizes, however, that it has stationed a sufficient number of experi-
enced employees in or around the Emergency Control Center during the early
hours of an accident, and has delegated key responsibilities to them, so that the
Emergency Director will be able to devote an adequate portion of his time to

consideration of protective action recommendations. The licensee’s emergency
plan calls for twenty pec')ple onshift at all times instead of the minimum shift
complement of ten suggested by NUREG-0654.35 The control room will not be
crowded in an emergency because, as the staff witnesses recognized, certain
members of the emergency team will be stationed in the Technical Support Center
or the Operations Support Center.%

Equally important, responsrblhty is delegated in a way that permits the
Emergency Director to exercnse general oversight in all important emergency
response areas without the task of personally administering the minute-by-minute
response in any single area The licensee has provided the Emergency Director
with three principal assrstants in the areas of plant operations (Operations Coordi-
nator), technical and engmeenng support (Technical Support Center Coordina-
tor), and radiological assessment (Radiological Assessment Coordinator), along
with the Assistant Emergency Support Director responsible for supervxsmg the
EOF. The Operations Coordinator, for example, will be a licensed senior reactor
operator (SRO) and will have primary responsibility for operating the plant in the
control room—a responslbrllty that, at other facilities, might be assigned directly
to the Emergency Dlrector 37 Similarly, the staff’s witness recognized:

[T)he fact [is] that the shift supervisor has at his disposal some senior
radiological personnel who can practically completely let him concentrate
more on operanona] matters. He has additional auxiliary operators who can
take some of those responsibilities — for notification, for instance —
allowing him more time to concentrate on operations matters for mitigating
the accident.®®

33Tr, 14,767 (Rogan); Rogan Affidavit at 3-8,

34 Commonwealth Reply Brief (May 10, 1982) at 18 n.4.

35 Tr. 22,289-22,290 (Chesnut).

36 Tr. 15,472-15,482 (Grimes and Chesnut).

37 Licensee Ex. 30 at 5-10 and 5-11, and Tr. 22,935-22,953 (Chesnut).
38 Tr, 22,291 (Chesnut). !
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The witness characterized this delegation of responsibility among onsite staff as
“one of the strong points of the emergency plan.”? We shall expressly condition
approval of the plan on the maintenance of the proposed onsite organization and, as
so conditioned, we are satisfied that the Emergency Director will have ample time
to make any necessary protective action recommendations until relieved of that
responsibility.

We have also considered the Commonwealth’s argument that the presence of the
Emergency Support Director in the EOF is necessary if the Commonwealth is to be
able to obtain important information underlying the licensee’s protective action
recommendations. The Commonwealth’s Bureau of Radiation Protection (BRP)
employs a nuclear engineer who is responsible for communicating with licensee
personnel to determine the operational status of the plant and the bases for
licensee’s protective action recommendations. The Commonwealth hopes to dis-
patch the BRP nuclear engineer to the EOF for direct communication with the
licensee’s staff.4® Counsel for the Commonwealth characterized this contact with
the licensee as a “critical” and “overriding” factor in the Commonwealth’s
emergency planning.#! The staff also views the coordination with offsite agencies
as important and believes it should be available in the early hours of an accident.*?
We note, however, that the Region I response time is expected to be two and
one-half to three and one-half hours depending on the time of day; i.e., essentially
the same response time as that of the Emergency Support Director. Tr. 15,091-92
(Chesnut).43

The Commonwealth’s views reflect the opinion of its nuclear engineer, Mr.
Domsife, who participated in two emergency planning drills. For the first, he was
stationed in the BRP headquarters in Harrisburg; for the second, he was stationed
at the EOF, which was fully functional within half an hour with the Emergency
Support Director in charge. He found the second situation clearly preferable. It is
unclear, however, whether, or to what extent, the presence of the Emergency
Support Director — as opposed to Mr. Domsife’s presence at the EOF, or other
improvements reflecting lessons learned at the first drill — contributed to that
result.* While Mr. Dornsife expressed a “‘gut feeling” that the availability of the
Emergency Support Director was an important ingredient,* he recognized that the
Emergency Director could have spoken to him by direct line if the Emergency

391d,

40 Tr. 23,013-14, 23,035-36 (Dormnsife).

41Tr. 22,982-83, 23,063 (R. Adler).

42 Tr, 15,013 (Chesnut); Staff Brief (May 20, 1982) at 89.

;:) Ré:éll{n} | 3is one of the five NRC regional offices. It is located in King of Prussia, Pennsylvania. See

44 See generally Tr. 23,013-23,036 (Domnsife).
45Tr. 23,028.
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Support Director had not been there* and that even telephone communication with
the BRP headquarters at the site would be sufficient to protect the public health and
safety.*’ Indeed, the Commonwealth relies on telephone information in connection
with the other nuclear power facilities in Pennsylvania.*® In sum, the Common-
wealth has not given us cause to believe that the absence of the Emergency Support
Director will compromrse its ability to obtain needed information.

Inany event, we find that the licensee’s current plan will substantially satisfy the
Commonwealth’s concems The Rogan affidavit now makes it clear that the BRP
and other representatrves at the EOF will have face-to-face contact with the
Assistant Emergency Support Director (in the absence of the Emergency Support
Director) and direct commumcatlon with the Emergency Director in the control
room for consultation, if necessary We fully appreciate that the Commonwealth
would prefer face-to- face contact with the licensee’s ultimate decisionmaker.
However, the Emergency Support Director and Commonwealth officials in the
EOF would be expected to rely on, or at least consult with, the control room
personnel by telephone before making protective action recommendations or
decisions. In such cnrcumstances we doubt that there is much practical difference
between the proposals of the licensee and the Commonwealth as they have
evolved.

One additional — yet important — consideration leads us ultimately to approve
the licensee’s plan. In its decision, the Licensing Board summarized the licensee’s
observation that two conflicting lessons were learned from the TMI-2 accident:
first, attention must be given to stationing the person making protective action
recommendations outside the control room so as to minimize the number of people
and functions performed jwithin the control room; second, attention should be
given to stationing the person making protective action recommendations inside
the control room so as to 1mprove the timeliness of information and minimize the
likelihood of error concemm g plant operations or radioactive releases. 14 NRC at
1475-1476. In balancing these factors, the Licensing Board, relying on general-
ized staff guidance, ulnmately favored having protective action recommendations
made outside the control room in spite of staff testimony that knowledge of the
present and future condmon of the reactor is the most important consideration in
making protectlve action recommendatrons Tr. 15,034 (Grimes), We believe the
best place to gain that know]edge during the early hours of an accident is the
control room and certain staff testimony supports our view. Tr. 15,035, 15,040

46Tr. 23,031.

47 Tr. 23,032.

48 Tr, 23,031-23,032 (Domnsife). Despite the Commonwealth's emphasis on the need for immediate
face-to-face contact with the licensee’s decisionmaker, the Commonwealth has not committed to send
its nuclear engineer to the EOF within one hour (although it intends to get him there as soon as possible)
and its BRP does not maintain 24-hour response coverage in case of an accident, Tr. 23,017-23,020
(Dornsife) and App. Tr. 90.
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(Grimes and Chesnut). As pointed out earlier, we do not believe that the potential
for confusion in the control room is significant in light of the special organizational
structure established by this licensee. We do believe, however, that placing the
responsibility for making protective action recommendations in the hands of a
senior licensee official, and placing that official in the control room during the
early hours of an emergency in order to minimize the potential for inaccurate
information, is eminently sensible. In other words, on the specific record before
us, we would balance the conflicting factors differently than the Licensing Board.

We cannot ignore that the Emergency Support Director remains a critical
member of the emergency response team; indeed, upon his arrival, he assumes
overall responsibility for the management of the offsite emergency response. We
can appreciate the Licensing Board’s desire to insure that the special talents,
abilities, and experience that a senior corporate official is able to bring to the job of
Emergency Support Director be available during the critical hours following onset
of an accident. We must also recognize, however, that the experience, skill and
judgment necessary to make the politically sensitive protective action recommen-
dations that would be available from a senior GPU Nuclear official such as the
company president or vice-president cannot be duplicated simply by artificially
assigning the role of Emergency Support Director to another, more junior em-
ployee.

We nonetheless believe that the licensee must make some effort to have its
Emergency Support Director at the site as early as possible. Toward this end, we
shall require that the Emergency Support Director be notified upon declaration of
any Alert and that he immediately begin preparations to arrive at the EOF as soon
as practicable, but in no event later than four hours after declaration of a Site
Emergency.*? As so conditioned, we believe that the licensee’s overall emergency
organization — onsite and offsite — is adequate to permit effective decisionmak-
ing without confusion. In such circumstances, we approve the licensee’s ap-
proach.

49 Analertis declared when events are in progress or have occurred which involve an actual or potential
substantial degradation of the level of plant safety. A site emergency is declared when events are in
progress or have occurred which involve actual or likely major failures of plant functions needed for the
protection of the public. NUREG-0654, at 1-8 to 1-14, The EOF generally need not be activated until
the site emergency stage. NUREG-0696, at 5. We fully appreciate that alerts rarely reach the site
emergency stage at which actions to protect the public must be considered. Thus, there may be times
when the Emergency Support Director arrives at the site only to discover that the emergency is over. In
our judgment, such result is an inevitable outcome of the need to protect the public under the proposal
recommended by the licensee. Our perusal of preliminary notifications of events or unusual occurr-
ences to the NRC staff during the 18 month period ending June 30, 1982 shows that there were only
eight alerts nationwide. In other words, they are sufficiently infrequent that our requirement should not
be unduly disruptive to the ordinary corporate responsibilities of those individuals (Mr. Amold or Mr.
Clark) who are the licensee’s principal choice for Emergency Support Director.
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C. A Test of Emergency Support Operations

The licensee argues that the utility of its approach has been proven at more than a
dozen drills and that deﬁcréncnes were corrected in light of experience.* Indeed, it
was at the licensee’s suggestlon that the Commonwealth’s nuclear engineer will
now report to the EOF rather than remain at the BRP headquarters in Harrisburg.™!
The Commonwealth argues that during various drills the availability of the
Emergency Support Dlrector for face-to-face dealings with Commonwealth offi-
cials was essential to the proper functioning of the overall emergency effort.’? As
we noted earlier, it is not at all clear to us that the presence of the Emergency
Support Director in the EOF was really critical. See pp. 1306-07, supra. Counsel
for the Commonwealth atoral argument recognized that any definitive answer to
whether the presence of tixe Emergency Support Director is truly critical would
require another drill at Wthh the Commonwealth’s officials report to the EOF but
the Emergency Support Dnrector does not arrive until some time later.* Under this
decision, the next test of|the emergency response plan shall be done using the
licensee’s procedures in which the Emergency Support Director does not partici-
pate for the first four hou'rs

The development of the most effective emergency plan is an evolving and —
importantly — cooperatlve process. On the basis of the current record, we find that
the state of the licensee’ s onsite and offsite emergency preparedness provides
reasonable assurance that adequate protective measures can and will be taken inthe
event of an emergency. As with previous exercises, we expect that tests under the
licensee’s plan will 1mprove with practice but the first test should be carefully
monitored to disclose any unexpectcd flaws in the licensee procedures. Obviously,
this is a situation where a 'little more practical experience is worth far more than
further adversary procedu!res

Drs. Buck and Gotchy note at this point Mr. Edles’ partial dissent from the
decision to approve the [licensee’s plan for the issuance of protective action
recommendations in the carly hours of an emergency.

With all due respect, we believe Mr. Edles’ requirement for a full emergency
plan test prior to restart, under the licensee’s plan of emergency operation, is
unnecessary and could be counterproductive. In addition, we believe our col-
league overemphasizes the Commonwealth’s argument while ignoring other perti-
nent facts. We consider it essential to discuss these points.

50 Licensee's Brief at 58-60.
51 Tr. 23,013,014 (Dornsife).
52 Commonwealth Reply Brief at 11-17.

53 App. Tr. 102. See generally App. Tr. 91-102.
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a. Inpresent circumstances it appears that, if authorized to restart, TMI-1 could
not begin operations prior to early 1983 largely because of steam generator repairs.
The 1982 annual emergency plan exercise was held on August 11, 1982. Presuma-
bly, the exercise for 1983 will be held during mid-1983, possibly within three to
four months after plant startup. While we would like to see an exercise as soon as
practicable, we prefer to leave the timing of the 1983 Emergency Plan exercise to
the discretion of the licensee, FEMA and the other parties. We are concerned thata
special emergency plan test before startup may conflict with FEMA’s 1983
schedule of emergency exercises, and could also delay restart by interrupting plant
modifications, steam generator repair work, and startup preparations.>* We again
point out that major portions of the Plan have already been tested many times by the
licensee.

In any case, we believe a single test should not be the final determinant. Our
colleague has acknowledged (e.g., p. 1322, infra) that lessons are learned from
each successive test. Because we believe the licensee’s plan has merit, the
company should be given a chance to perfect its procedures as long as the first trial
shows reasonable results.

b. While our colleague does not specifically mention it in his partial dissent, the
Commonwealth’s argument in support of the NRC staff’s position (as ordered by
the Licensing Board) appears to us to be based, to an inordinate degree, on the
testimony of a single witness whose experience with emergency exercises at TMI
represented only a small fraction of the licensee’s cumulative experience. While
we agree that face-to-face contact among the licensee, NRC, and Commonwealth
and local authorities is desirable, we note once more that the face-to-face contact
with the Emergency Support Director urged by the Commonwealth at TMI is, by
its own admission, not now possible for other reactor sites in Pennsylvania. At the
more distant sites, for at least a few hours, the Commonwealth must rely on
telephone communication from licensees to its BRP headquarters. To a large
extent, this would also be true for the NRC Region I emergency response efforts,
because the geographic relationship between the Three Mile Island Program
Office (TMIPO) and TMI-1 is a very special and temporary situation.’* As we have
seen (pp. 1306-07, supra), Commonwealth witness Domsife testified that the
telephone communication method adequately assures protection of the public
health and safety at the more distant Pennsylvania reactors. No reason for this

54 The best time to have run such a special test, if required, would have been before the Licensing
Board’s initial decision on the subject. However, the Licensing Board, despite its ambivalence toward
the staff and licensee plans, did not request such a demonstration by the licensee.

55The TMIPO was organized after the TMI-2 accident and serves as a place from which NRC
personnel can direct Unit 2 cleanup, review licensee activities and procedures, and provide radiological
and environmental information. It is located in offices on-site and in Middletown, Pennsylvania. See
U.S. NRC, 1981 Annual Report at 42.
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differentiation between TMI and the other sites is put forward by the Common-
wealth, NRC staff, or our colleague.

We believe it essential to the accuracy of the communication that the licensee’s
decision-maker give his recommendations using the Radiological Line to the BRP
assessment center in Harrisburg. 36 If the BRP engineer is present in the EOF at the
time (and the Commonwealth has given us no assurance that he will be), then he
should be included in the conference call.s

III. OTHER EMERGENCY PLANNING CONCERNS

There remain two emergency planning matters of concern to us that were
litigated to some extent below but not raised on appeal. They are the adequacy of
the NRC staff’s incident response plan and certain evidence bearing on the
Commonwealth’s use of the Environmental Protection Agency’s Protective Ac-
tion Guides. We address them here sua sponte in order to alert the Commission to
the possible need for further consideration of these issues, and to direct the staff to
complete its emergency response plans for TMI and remove present ambiguities in
those plans.

A. The NRC Staff’s Emergency Response Plan

While we find a well-developed record on the emergency plans of the licensee,
the Commonwealth of Pennsylvania, the five risk counties and FEMA, very little
information was provided on the staff’s emergency response plan, in either the
testimony or the initial decision. Because of this, on June 29, 1982 we issued an
order requesting additional information from the NRC staff concerning the NRC
incident response plan. The staff responded to our order on July 23, supplying the
requested documents and current information.® After reviewing these documents
and the staff’s response, we find that there still remain areas of uncertainty about
NRC incident response plans and how these plans are to be coordinated intemnally
and with other emergency response plans (i.e., those of licensee and the Common-
wealth).

1. Concerning NUREG-0845, “Agency Procedures for the NRC Incident Re-
sponse Plan,” we note that the document is marked “For Interim Use and

56 “The Radiological Line is a dedicated telephone line . . . [that] permits the communication of plant
radiological dose projections, offsite radiation monitoring results and liquid effluent release data to
BRP and other key emergency response personnel.” Rogan, et al., fol. Tr. 13,756, at 60-61.

57 This is consistent with the licensee’s Emergency Plan as modified by the Rogan Affidavit (at 7-8).
58 We received the following documents: NUREG-0845, “Agency Procedures For the NRC Incident
Response Plan,” (March 1982); NRC Region I Incident Response Supplement; TMI Program Office
Supplement; NRC Headquarters Incident Response Supplement; and the affidavits of Charles O.
Gallina and Joseph E. Himes, dated July 23, 1982.
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Comment.” While other parties made their final emergency plans available over
a year ago, the labeling of the Commission’s document as “interim” suggests, in
our view, a delay in finalized response plans and the possibility that the plans are
still subject to alteration or revision.® ,

A comparison of the documents submitted by the staff reveals some troublesome
differences between NRC units (i.e., Headquarters, Region I, and the TMIPO) in
their approach to the relationship between the licensee and the NRC, their respec-
tive roles in plant emergency response, and their coordination with state and
county plans, Generally, it cannot be determined exactly how the TMIPO and
Region I plans are specifically designed to complement the response procedures of
NRC Headquarters, licensee, the Commonwealth and the counties. The voluntary
conformance of licensee plans to NRC final plans (when they eventually issue)
could also lead to confusion in an emergency. We believe this indicates a certain
lack of preparedness by the NRC staff in TMI emergency response planning. See
Gallina Affidavit at 10-15; Himes Affidavit at 4-7.

With regard to criteria for NRC response modes and for the transfer of command
to the Director of Site Operations (DSO), the use of different terminology by the
NRC and licensee could be confusing.®' See Himes Affidavit at 22-24. In addition,
there still exist no specific criteria for deactivation of the NRC response; the
decision remains ad hoc and subjective. /d. at 24, There are also no specific criteria
for decisions concerning the assumption of management control by the NRC, nor
has the staff yet discussed this possibility with licensee. Id. at 29.

Although the staff’s response is adequate with regard to training of the Director -
of Site Operations, we note that the name of the Deputy Director of the TMI
Program Office is missing from the list of potential candidates. This must be
reconciled with the TMIPO Supplement, which shows him in that role. See Gallina
Affidavit, Attachments 3 and 4 and TMI Program Office Supplement, Attachment
2.1. See generally Gallina Affidavit at 34-36, ‘

2. Our second concern involves the apparent difference in perception of the
NRC and the licensee of their respective roles in making protective action recom-
mendations and their overall concept of command procedures. It appears as though
the staff may not fully understand its role in making protective action recommen-
dations, possibly failing to recognize licensee’s primary responsibility in this area.

59 Mr. Gallina and Mr. Himes describe the reason for labeling the document interim in their affidavits.
They explain that the document was fully implemented as of March 28, 1982. Itis “interim" for printing
and distribution reasons, and “for comment” because licensee and state authorities had not yet
commented on the material. Gallina Affidavit at 4; Himes Affidavit at 2-3.

60 Similarly, with regard to the NRC Region I Incident Response Supplement, we note that Procedure
SPJA.2, “Management on Call,” is still being written. Gallina Affidavit at 6.

61 The Director of Site Operations manages the NRC emergency response at the site. See NUREG-
0845, Section T, at T-1 to T-8, for a detailed description of DSO duties and tasks.
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See Himes Affidavit at 11-13, 29-33; Gallina Affidavit at 32-33. In NUREG-
0845, the NRC Incident Response Plan, recommendations for actions to protect
the public are discussed in Function 16 (at 1I-16 through 1I-18) as follows:
The licensee is obligated to take whatever measures are necessary to
control and mitigate the impact of a radiological emergency and recom-
mend protective actions to offsite authorities. The NRC must monitor
licensee measures and their impact to independently assess their adequacy,
thereby providing an independent basis for advising offsite officials.
Id. at 1I-16 to II-17 (emphasis added). We note that this statement generally
follows the recommendation of the Report of the President’s Commission on the
Accident at Three Mile Island,®? which states (at 78):
Since the utility must be responsible for the management of the accident, it
should also be primarily responsible for providing information on the
status of the plant to the news media and to the public; but the restructured
NRC should also play a supporting role and be available to provide
background information and techrical briefings.

However, the Region I Incident Response Supplement, with regard to providing
information to the public and formulating protective action recommendations,
explains that the NRC plan “is intended to insure the NRC’s preparedness:

* %k ¥k
* to inform the public and others of plant status and technical details
concerning the incident; [and]
* to recommend adequate protective actions to appropriate State agen-
cies. . . .”
Section I, Part C, at 2-3. (The TMI Program Office Supplement does not detail all
of the recommended NRC employee actions but refers to the Region I plan.)

What concerns us about these Region I instructions is that they imply that the
NRC response team will initiate public information statements and recommend
protective actions directly to state and local authorities without consultation with
the licensee. See Region I Incident Response Supplement, Section II (Incident
Response Procedures), IRIP-B.2.1, at 13-14. The Region I plan appears to depart
from the NUREG-0845 recommendations. In our opinion, any such departure
increases the likelihood that confusion similar to that experienced at TMI-2 will
occur in the event of another accident.

3. Our final concern about the NRC Emergency Response Plan involves the
staff duties and personnel locations in an actual emergency. At the hearing before
the Licensing Board, the staff repeatedly emphasized the need to reduce crowding
in the control room.® The TMI Program Office and the Region I Response Plans

62 Report of the President’s Commission on the Accident at Three Mile Island, John G. Kemeny,
Chairman, October 30, 1979.

63 As indicated in our discussion at p. 1305, supra, we believe that the licensee’s proposed emergency
team will not overcrowd the control room.
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indicate, however, that the staff intends to place four or more NRC personnel in the
control room and its nearby Technical Support Center within about one hour after
notification.® In an Alert, the NRC site team will use the Technical Support Center
as the focal point of its operations. 5 The staff also stated that NRC inspectors in the
control room may obtain necessary information either by observation or direct
communication with licensee personnel, including the reactor operators. Gallina
Affidavit (June 17, 1982) at 5.

We strongly recommend that the number of NRC personnel located in the onsite
emergency operation centers be carefully monitored and controlled and that any
direct communications with the reactor operators be restricted to situations in
which such communications are specifically authorized by one of licensee’s
supervisory personnel (e.g., the shift supervisor). While we would expect all NRC
employees to use discretion, we believe that clearly defined limitations on NRC
personnel are necessary to avoid a situation which would permit unwarranted
distraction or confusion in the control room and Technical Support Center. We
urge the Commission to review the number and functions of NRC personnel
assigned to onsite emergency operation centers, as well as the conditions under
which they will be permitted to speak to the reactor operators.

In conclusion, we believe that the licensee and NRC emergency response plans
should complement each other and be coordinated with the Commonwealth and
FEMA plans. In making its emergency preparations, the licensee should have full
knowledge of the NRC'’s response plans. At the moment, it appears that the NRC
emergency response plan and its implementation details may be the weakest link in
the overall emergency plan chain. We beljeve that in light of our concerns, the
NRC staff must supply licensee and the Commonwealth with complete response
plans as soon as possible but, in any event, prior to restart. Those plans should
remove any ambiguity concerning the staff’s functions during the progress of an
emergency.

B. The Commonwealth’s Use of Protective Action Guides

The Commonwealth’s emergency plan provides for instructing the public to
take protective action in accordance with the Environmental Protection Agency
(EPA) “Protective Action Guides.” Those guides recommend that the general
public be advised to take some sort of protective action at a projected whole body
dose of 1 to 5 rem and a projected thyroid dose of 5 to 25 rem. Commonwealth Ex.

64 See memorandum from Lake Barrett, Deputy Program Director, TMI Program Office, to TMI
On-Site Staff dated September 22, 1981. This memorandum has attached various items which
constitute the Program Office Emergency Plan, Attachment 2.1 is a chart of the Onsite Emergency
Response Organization, and Attachment 3.3 specifies primary staffing and backup personnel.

65 Region I Incident Response Supplement, Section II, IRIP-B.2, at 3.
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2a, Appendix 8, Section V, at V-1 to V-2. The choice of protective action depends
on the “magnitude of the release, duration of the release, wind speed, wind
direction, time of day and transportation constraints.” Id., Section VIII, at VIII-1.
At the lower end of the protective action guides (i.e., a projected dose of 1 rem
whole body or 5 rem thyroid), “sheltering might be opted for even though
evacuation might be feasible”; whereas at the upper end, evacuation would most
likely be advised, so long as it is feasible. Tr. 18,147-48 (Reilly).%

We have no problem with these guidelines, but we do have a serious concem
regarding the Commonwealth’s basis for calculating projected doses. Common-
wealth witness Reilly testified that the Pennsylvania Bureau of Radiation Protec-
tion (BRP) has developed accident assessment techniques using a simplified
Reactor Safety Study (WASH-1400) fault tree analysis that can be used when the
type of accident is known, even if licensee provides no further details. Reilly, fol.
Tr. 18,125, at 4. Usually, the BRP would have licensee’s data on release rates to
the containment, offsite radiation measurements from the licensee and the Com-
monwealth’s own monitoring teams, and meteorological data from the licensee
and the Commonwealth’s Bureau of Air Quality. See generally Tr. 18,130-40
(Reilly). Ms. Reilly emphasized, however, that if the BRP were to be informed
that the core was uncovered and there was some risk of breaching the containment,
she would recommend immediate evacuation.

This was based on assumptions similar to those made by the staff, that such
accidents would release large portions of the core’s radioactive material to the

6 The Commonwealth's general guidelines for the choice of evacuation or sheltering are as follows:
A. Evacuation

This option will be considered when:

1. A core melt accident is underway, which involves or is expected to involve a loss of
containment integrity by melt through or by direct release to the atmosphere; or,
Projected doses are expected to approach or exceed 1 Rem whole body or 5 Rem to the
infant thyroxd or,

Release time is expected to be long (greater than 2 hours).

Evacuation could be well under way before plume arrival, based on wind speed and
travel conditions.

Substantial dose savings can be'made by avoiding exposure to residual radioactivity
(surface deposition).

6. Evacuation appears to be the best option available.

woaw o

B. Sheltering

1. Projected doses are expected to approach 1 Rem whole body or 5 Rem to the infant
thyroid, but not exceed 5 Rem and 25 Rem respectively and

2. The combination of waming time, plume arrival time and release time is not long
enough to effect evacuation; or,

3. Evacuation cannot be effected so as to avoid a significant fraction of expected
exposure; and/or,

4. Sheltering appears to be the best option available.

Commonwealth Ex. 2a, Appendix 8, Section VIII, at VIII-1 to VIII-2.
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atmosphere.%’ Reilly, fol. Tr. 18,125, at 5-6; Tr. 18,140-45. Dr. Beyea, a witness
for intervenor ANGRY, asserted that a release of 70 percent of the radioiodine in
the core could produce a thyroid dose at a five mile radius of above 10,000 rem
under typical weather conditions. Beyea, fol. Tr. 18,350, at n.9.

Licensee’s testimony, however, provides a different perspective. First, licensee
witnesses Jones and Keaton pointed out that, during the first 20 to 40 minutes of
certain loss of coolant accidents, their analyses indicate that the top of the core may
be uncovered for short periods of time without overheating the fuel. This would
occur during the expected coolant inventory recovery process by the emergency
cooling system and should not of itself be cause for ordering emergency evacua-
tions. Tr. 10,661-64, 10,679, 10,700-01 (Jones and Keaton).

Second, in rebuttal to Dr. Beyea, the licensee introduced the testimony of
Milton Levenson. This testimony concluded that, even with severe core uncover-
ing and containment cracking, very little radioiodine or other aerosols would be
released offsite.®® Mr. Levenson explained in detail that this was the result of such
natural phenomena as “gravity, basic aerosol physics, chemical solubility, chemi-
cal reactivity, physical plate-out, and adsorption.” Levenson, fol. Tr. 19,525, at4.
See Appendix A to his testimony (at 11-13) for a detailed discussion. He empha-
sized that ‘

The above phenomena all act in the same direction to reduce the magnitude
of the predicted fission product release and change the character of the
release in that iodine and particulates are greatly reduced relative to the
noble gases. Both changes reduce the consequences to the public in terms
of acute and latent fatalities and greatly diminish the area around the reactor
over which a serious threat may exist. None of these phenomena is
dependent on somebody making the right decision, equipment functioning
correctly, or power being available. Thcy are always acting.
Levenson, fol. Tr. 19,525, Appendix A, at 13.

Mr. Levenson explained that his conclusions were based on the experimental
results of a series of small and large containment experiments and, perhaps most
persuasively, on the measurements of releases from several actual reactor acci-
dents. /d. at 3-10. Mr. Levenson noted that Appendix A to his testimony was a
paper written essentially as a follow-on to a similar paper by Campbell,

67 The models used to estimate releases from the core generally assume that any melting of the reactor
core will within minutes lead in all cases to a catastrophic failure of the pressure vessel and containment
building. Levenson, fol. Tr. 19,525, Appendix A, at 10-11.

68 See Testimony of Milton Levenson on Realistic Estimates of the Consequences of Nuclear Accidents
for Use in Emergency Planning, fol. Tr. 19,525. .
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Malinauskas and Stratton which treated the radioiodine reduction as the result of
chemical linkage with cesium while still within the fuel rods. Tr. 19,579.6

Counsel for the NRC staff maintained that Mr. Levenson’s testimony was not a
proper subject for litigation because the Commission is still considering the matter
by other means. Tr. 19,501 (Gray). However, he did question Mr. Levenson on
the subject of NUREG-0772, a study of this matter prepared for the NRC by
Battelle Columbus Laboratories, Oak Ridge National Laboratory and Sandia
National Laboratories.™ See generally Tr. 19,552-66. Mr. Levenson noted that
this study was not an answer to either Campbell, et al., or his paper because it
reused the same computer codes without checking the correctness of their assump-
tions about radiological releases from the reactor and reactor building and,
predictably, got the same answers. Tr. 19,531-32 (Levenson). The study further
ignored the “evidence arising from [reactor] accidents and big integral experi-
ments by saying that the instrumentation for those projects was such that the data
[were] not suitable for the computer analysis.” Tr. 19,532 (Levenson).

This last point is important, because much of the credibility of Mr. Levenson’s
argument arises from his use of data from actual accidents. Accidents at Fermi Unit
1 (1966), the Experimental Breeder Reactor-1 in Idaho (1955), the Sodium
Reactor Experiment (SRE) facility in California (1959), the NRX reactor in Chalk
River (1952), and the Westinghouse Test Reactor (1960), all resulted in core
damage but no significant release of radioactive material. Three major reactor
accidents resulted in some radioactive releases, as discussed below. See Leven-
son, fol. Tr. 19,525, Appendix A, at 3-4.

a. InOctober 1957 the Windscale air-cooled reactor in England had a major fire
which lasted two days. Despite the large inventory of iodine in the core, the lack of
any water to absorb the iodine, the absence of a containment building, and the
presence of high air velocities and high temperatures in the core, only a small
fraction of the iodine was emitted from the stack. Id. at 3.7

b. On January 3, 1961, the SL-1 experimental reactor at the Idaho testing
station experienced a sudden power excursion. About 19 percent of the core
melted, but only about 20 curies of iodine (out of a core inventory of 28,000 curies)
escaped.” Similar results were noted for the escape of cesium and strontium

69 A compendium of eight papers on the general subject of radioactive emissions from a reactor
accident was published in the May 1981 issue of Nuclear Technology, and the matter was briefed to the
Presidential Nuclear Safety Oversight Committee (NSOC) on December 16, 1980. Levenson, fol. Tr.
19,525, at 3.

70 NUREG-0772, “Technical Bases for Estimating Fission Product Behavior During LWR Accidents”
(June 1981).

71 Levenson indicates that the jodine attenuation factor from Windscale was about 10° as compared
with the estimated attenuation factor of 1.5 used in the staff’s computer code for light water cooled
reactors. See Levenson, fol, Tr. 19,525, Appendix A, at 11 and Table 2. See also Tr. 19,587-88.
72 The computer codes used for calculating the consequences of reactor accidents in WASH-1400
would overestimate this source term by a factor of about 300. Tr. 19,602 (Levenson).
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relative to the core inventory. We note that this reactor was housed in a simple
“drafty” sheet metal building. Id. at 3-4.

c. The TMI-2 accident in March 1979 released less than 1 part in ten million of
the total iodine inventory and about two percent of the noble gas inventory despite
major core damage. Id. at 4.

In our opinion, the Licensing Board erred in selectively ignoring the Levenson
testimony in its initial decision. However, we believe our review and discussion of
Mr. Levenson’s testimony cures this error. Mr. Levenson is a responsible
witness™ who gave important uncontroverted testimony and was extensively
cross-examined by the staff and the Commonwealth. Our concern over this
omission is heightened by the fact that witnesses for both the staff and the
Commonwealth at the TMI-1 restart hearing emphasized evacuation as the protec-
tive action of choice for major accidents. If Mr. Levenson's conclusions on the
emission of radioactive releases from power reactors are reasonable representa-
tions of reality (and we believe they are), unnecessary evacuations are likely to
occur. Unnecessary evacuation of a large number of the general public because of
unrealistic expectations of radiation dosage is not “conservative™ and is likely tobe
counterproductive.™

We strongly urge the Commission to expedite its consideration of the data and
arguments presented by Levenson, Campbell and others. We believe that the data
from actual reactor accidents are too strong to be ignored.

Accordingly, the Licensing Board’s decision with respect to the need for TLDs
is affirmed. Its decision with respect to the staffing of the EOF is reversed and the
licensee’s proposal for staffing the EOF is approved subject to the following
conditions:

1. Licensee must malntam a minimum onsite staff of 20 individuals at all
times, including separate individuals trained to act as Emergency Direc-
tor, Operations Coordinator, Technical Support Center Coordinator,
and Radiological Assessment Coordinator. See Licensee Ex. 30, Table

73 Mr. Levenson, a licensed Professional Engineer in the State of Illinois, holds a Bachelor’s degree in
Chemical Engineering from the University of Minnesota and a Master's degree in Business Adminis-
tration from the University of Chicago. He has been Associate Laboratory Director for Energy and
Environment, Argonne National Laboratories (1973); and Director of the Nuclear Division, Electric
Power Research Institute (1973-81); and is currently Engineering Consultant and Special Assistant to
the General Manager, Bechtel Power Corp. He is the current Vice President and President Elect of the
American Nuclear Society. Levenson, fol. Tr. 19,525 (professional qualifications).

74 Qur colleague refers to our discussion of the Board's action on Mr. Levenson’s testimony as “not
strictly necessary,” p. 1323, infra. We disagree. We believe the Licensing Board erred in not
discussing the source terms to be used in deciding on protective actions. Since the NRC Commissioners
now have this matter under consideration, the fact that important evidence on the subject was presented
by the licensee in answer to an intervenor’s contention should be made known to them. We are doing
just that by this decision.
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12, at 1. Any change from the terms of this condition shall be permitted
only after a determination by the NRC staff (with notification to the
Commonwealth of Pennsylvania) that licensee’s overall emergency
response capability will not be diminished as a result of the proposed
change.

2. The Emergency Support Director shall be notified upon declaration of
any alert and shall immediately begin preparations to arrive at the EOF
as soon as practicable, but in no event later than four hours after the
declaration of a site emergency.

3. A test of communications between the licensee, on the one hand, and
Commonwealth and local officials, on the other, including the issuance
of protective action recommendations by the Emergency Director, shall
be conducted under the conditions discussed in this opinion at the next
available opportunity, and the results of the test reported to the Commis-
sion, .

Finally, insofar as the emergency plans are concerned, the Director of Nuclear
Reactor Regulation may not authorize the restart of TMI-1 until the NRC staff’s
emergency response plans, as modified and completed in accordance with this
decision, have been distributed in final form to the licensee and Commonwealth.

It is so ORDERED.

FOR THE APPEAL BOARD

C. Jean Shoemaker
Secretary to the
Appeal Board

The separate opinion of Mr. Edles follows.

SEPARATE OPINION OF MR. EDLES, CONCURRING IN PART AND
DISSENTING IN PART

I join fully in Part I of the Board’s decision disposing of the exception filed by
the Commonwealth of Pennsylvania regarding predistribution of dosimeters. 1
write separately to highlight the tentative nature of my endorsement of the
licensee’s plan for making protective action recommendations as discussed in Part
I of the Board’s opinion and to explain why I join only in the result reached in Part
III.

1319



A. The Emergency Operations Facility (EOF) is the command center for the
licensee’s overall management of any emergency. Under the staff’s approach, as
approved by the Licensing Board, the EOF is to be supervised by an Emergency
Support Director whose functions include setting up and coordinating activities at
the EOF. He would also be responsible for making protective action recommenda-
tions to state and local officials. These matters are fully discussed in Part II of the
Board’s opinion.

The staff argued below that the licensee must have available to it a qualified
individual who could act as Emergency Support Director within an hour of a
declaration of a site emergency. Among other things, he must have responsibility
for making protective action recommend ations. As an alternative, the licensee
proposed to assign several members of its response team to the EOF within an hour
but did not place any individual clearly in charge. Its plan was to have a headquar-
ters officer from New Jersey come to the EOF in the event of an accident and
assume the responsibilities of Emergency Support Director within four hours after
declaration of a site emergency. During the interim, the licensee proposed that the
Emergency Director, who is its senior official at TMI and would be located in the
control room in the event of an emergency, would make protective action recom-
mendations. The Licensing Board rejected the licensee’s alternative. It explained
that the licensee had the burden of proving the “workability and adequacy” of its
proposal and that, on balance, it had failed to meet that burden. 14 NRC at
1477-1478. See generally 14 NRC at 1467-1479.

On appeal, an appeal board (acting for the Commission) may substitute its
judgment for that of a licensing board where it believes that an alternate result is
preferable. 1 believe we should ordinarily accord a licensing board deference in
close cases where it has examined an issue fully, weighed and balanced various
conflicting considerations, and-reached a sensible result supported by the evi-
dence. See Duke Power Company (Catawba Nuclear Station, Units 1 and 2),
ALAB-355,4 NRC 397, 402-405 (1976). Absent changed circumstances, I would
affirm the Board’s decision.

After the Licensing Board’s decision was issued, however, the licensee
voluntarily made adjustments to its plan to accommodate certain of the Board’s
concerns. Most importantly, it has now given the Assistant Emergency Support
Director supervisory responsibility for activating and coordinating the EOF. He
would not, however, have responsibility for making protective action recommen-
dations. The licensee continues to argue that such responsibility should reside with
the Emergency Director during the early hours following onset of an emergency.
My colleagues agree. In their view, the licensee has properly placed ultimate
decisional responsibility in the hands of its senior official at the site. They also
believe that decisions should be made during those early hours from the control
room, where accurate information will be more readily available. In addition, they
impose two express conditions designed to insure that (1) there will always be
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adequate personnel available to accord the Emergency Director the needed time to
make protective action recommendations and (2) any official arriving from New
Jersey to reinforce the emergency effort will respond as soon as possible. In light of
these factors, they reverse the Licensing Board and conclude that the licensee has
now demonstrated that its plan is adequate despite the failure of a designated
Emergency Support Director to arrive for up to four hours.

I am still unprepared to conclude on the record before us that the licensee has
proven that its plan is satisfactory. I nevertheless believe that the new plan is
worthy of a test of its efficacy and reliability. In contrast to the majority, I believe
such a test must be conducted prior to restart.

It is important, at the outset, to spell out three matters that I believe are not now
in dispute. First, it is clear that the licensee has sufficient qualified personnel
available at the site to cope with an emergency from the outset. Although the
Licensing Board was troubled that the licensee may have been relying too heavily
on personnel from its headquarters in New Jersey, the record makes clear that the
licensee has available at the site an adequate number of qualified people, including
individuals who can serve as Emergency Director and Emergency Support Direc-
tor immediately. See 14 NRC at 1469-1471, 1477-1478. The headquarters officer
who would become Emergency Support Director upon arrival would simply
replace an otherwise qualified employee. Second, as my colleagues correctly point
out, two lessons leamed from the TMI-2 accident pose what is, in the final
analysis, an irreconcilable decisional conflict. On the one hand, the licensee must
take steps to insure that individuals responsible for making protective action
recommendations base those recommendations on accurate and up-to-the-minute
information. This argues in favor of placing the responsibility for making such
recommendations initially with the Emergency Director in the control room,
where he will have accurate and timely first-hand information. On the other hand,
the licensee should not place too many people in the control room nor require too
many functions to be performed by control room personnel during an emergency.
This argues in favor of removing the responsibility for making protective action
recommendations promptly to the offsite facility — an approach employed at
many nuclear plants across the nation.! Third, the issuance of protective action
recommendations will be a cooperative effort in which officials in both the control
room and the EOF must participate, irrespective of the specific division of
responsibility or chain of command ultimately adopted.

The Licensing Board believed that, after one hour, any necessary protective
action recommendations should be made by an Emergency Support Director in the
EOF. The staff, which supports this result on appeal, would appear to be satisfied
if the licensee would agree to designate any qualified employee — presumably a

1Tr. 23,071 (Chestnut). See, for example, Cooper Nuclear Station Emergency Plan, Section 7.2.3, at
7-7 (Feb. 5, 1982) (on file, NRC Public Document Room).
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junior employee — as Emergency Support Director, with responsibility for mak-
ing protective action recommendations from the EOF. The licensee would prefer
that its Emergency Director be responsible for making protective action recom-
mendations until an officer from New Jersey arrives but is prepared, if necessary,
to station its most senior official in the EOF with responsibility for making
protective action recommendations, and assign the responsibilities of the
Emergency Director to an otherwise qualified, but presumably junior official inthe
control room. This would bring the licensee into compliance with the Licensing
Board’s decision. As noted above, my colleagues endorse the licensee’s approach;
they would, however, allow protective action recommendations to be made by the
Emergency Director during the first four hours only under conditions intended to
prevent potential problems.

At oral argument, counsel for the Commonwealth offered what seems to me to
be a sensible and preferable means of resolving the issue. He observed that,
although numerous changes in the emergency plan had been made in light of
experience obtained at various drills and exercises, there has been no test of how
things would work if protective action recommendations were made by the
Emergency Director in the control room in light of various improvements which
resulted from earlier drills. App. Tr. 102. See generally App. Tr. 91-102. Need-
less to say, there has been no test of the emergency preparedness plan under the
conditions imposed today by my colleagues. In such circumstances, the licensee
has not, in my judgment, as yet met its burden of demonstrating that the plan, as it
has evolved, will work. If it nonetheless wishes to pursue its plan, I would adopt
and expand the Commonwealth’s suggestion and order a test of the plan as a
condition of restart. The test would be conducted under both the changes proposed
by the licensee following the Licensing Board’s decision and mandated by the
Board today. The results of the test could be reported to us or to the Commission by
the licensee, the staff, and the Commonwealth.

As I read the record, the emergency response plan has improved with each
succeeding drill or exercise. The Licensing Board rejected the licensee’s original
approach because the licensee had not met its burden of proving its “workability
and adequacy.” Various changes in the licensee’s plan now seem to obviate certain
of the Licensing Board's concerns. What I find lacking, however, is an opportun-
ity to examine the adequacy of the new approach.

If, as I suspect and as my colleagues believe, a drill or exercise will demonstrate
the strengths of the licensee’s plan as it has now evolved, I would approve it. If,
however, for reasons I am uhable to foresee, the absence of the Emergency
Support Director during the early hours following declaration of a site emergency
compromises the efficacy or reliability of the overall emergency response in any
significant way, I would withhold approval and instead require that the licensee
have a qualified individual expressly designated as the Emergency Support Direc-
tor available within an hour as the Licensing Board insisted. (As an alternative, the
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licensee could comply with the Licensing Board’s decision on an interim basis and
conduct the test at the next practical opportunity.) I agree with my colleagues that
this is one situation in which alittle more practical experience will be worth months
of further adversary procedures.

B. In Part III of the Board’s decision, my colleagues raise on their own and
discuss at some length a number of technical aspects of the staff’s incident
response plan and the Commonwealth’s plan regarding protective action guides.
In only two respects, however, do they order corrective action.? In all other
respects, their sua sponte discussion, while certainly appropriate, is not strictly
necessary, for our task on a sua sponte review is to determine whether corrective
action on our part concerning an unappealed Licensing Board determination is
warranted. See, e.g., Commonwealth Edison Company (Dresden Station, Units 2
and 3), ALAB-695, 16 NRC 962 (1982); Pacific Gas and Electric Company
(Diablo Canyon Nuclear Power Plant, Units 1 & 2), ALAB-644, 13 NRC 903, 996
(1981). See generally, Metropolitan Edison Company (Three Mile Island Nuclear
Station, Unit No. 1), ALAB-685, 16 NRC 449, 451-52 (1982). Except with
respect to the two items noted above, my review of unappealed portions of the
emergency planning aspect of the decision below has not disclosed cause for an
alteration in the result reached by the Licensing Board.

I agree fully with my colleagues that all emergency response plans should
complement each other, that all emergency response efforts should be coordin-
ated, and that the Commonwealth should rely on the best available scientific
information in formulating protective action decisions. The debate over methods
of implementing these principles is neither new nor unique to this proceeding. As a
consequence, apart from the imposition of the two explicit conditions required by
my colleagues, in which I am willing to join, I would not use this adjudicationas a
forum for suggesting how these principles should best be implemented.

2 The staff is explicitly directed to complete and distribute its emergency response plan prior to restart.
It must also reconcile that plan with the TMIPO Supplement insofar as the Deputy Director of the TMI
Program Office is listed as a potential Director of Site Operations in one but not the other. See pp. 1312
and 1314, supra.
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Cite as 16 NRC 1324 (1982) ALAB-699

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD
Administrative Judges:

Gary J. Edles, Chairman
Dr. John H. Buck
Christine N. Koh!

In the Matter of Docket No. 50-289-SP
(Management Phase)

METROPOLITAN EDISON COMPANY,
et al.
(Three Mile Island Nuclear
Station, Unit No. 1) October 27, 1982

The Appeal Board accepts the Licensing Board’s referral of an intervenor’s
motion to reopen the management phase of the record in this restart proceeding.
The motion was filed after the filing of exceptions to the Board’s initial decision.
The Appeal Board decides that jurisdiction to rule on a motion to reopen filed at
that time rests with it rather than the Licensing Board, but defers ruling on the
motion until it has achieved greater familiarity with the record.

LICENSING BOARDS: JURISDICTION

A licensing board is implicitly empowered to reopen a proceeding at least until
the issuance of its initial decision, but no later than either the filing of exceptions or
the expiration of the period during which the Commission or an appeal bdard can
exercise its right to review the record. See 10 CFR §§2.717(a), 2.760(a), 2.718(j).
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LICENSING BOARDS: JURISDICTION

Jurisdiction to rule on a motion to reopen filed after exceptions have been taken
rests with the appeal board rather than the licensing board.

RULES OF PRACTICE: REOPENING OF PROCEEDINGS

An appeal board, unlike other apellate tribunals, has the option of reopening the
record and receiving new evidence itself, if necessary, obviating remand to a
licensing board. See, e.g., Pacific Gas and Electric Company (Diablo Canyon
Nuclear Power Plant, Units 1 and 2), ALAB-598, 11 NRC 878-79 (1980).

RULES OF PRACTICE: REOPENING OF PROCEEDINGS

The disposition of a motion to reopen turns on whether (1) it is timely, (2) it
addresses a significant issue, and (3) a different result might have been reached if
the new material had been previously considered. Diablo Canyon, supra, 11 NRC
at 879. '

MEMORANDUM AND ORDER

In a series of partial initial decisions and orders issued between August 1981 and
July 1982, the Licensing Board announced its findings of fact and conclusions of
law in this special proceeding instituted to determine whether Unit 1 of the Three
Mile Island nuclear facility should be restarted.! Exceptions have been filed to
each decision and appellate review of emergency planning issues is now
completed. Review of other issues by two appeal boards, including this one, is
under way.

On September 3, 1982, after the filing of all exceptions, intervenor Marjorie M.
Aamodt filed a motion with the Licensing Board requesting a reopening of the
management phase of the record. The asserted ground for reopening is an NRC
staff Board Notification, BN-82-84 (August 17, 1982). In Inspection Report
50-289/82-07, attached to the Board Notification, the staff states that, while
conducting a review of radiation worker training records on May 5, 1982, the
licensee’s Radiological Assessor observed that certain examinations and their

1 See LBP-81-32, 14 NRC 381, 386-99 (1981), for a discussion of the history and procedural
background of this case. See also LBP-81-59, 14 NRC 1211 (1981); LBP-81-60, 14 NRC 1724 (1981);
LBP-82-56, 16 NRC 281 (1982).

2See ALAB-697, 16 NRC 1265 (1982); ALAB-698, 16 NRC 1290 (1982).
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answer keys had been left unattended. The Radiological Assessor immediately
reported this to senior licensee management and, several days later, to the NRC
staff. According to the report, this appeared to be an isolated incident and various
corrective actions have been taken. Ms. Aamodt argues, however, that this matter
raises various questions about the licensee’s integrity — an issue that is within the
scope of this proceeding and should now be explored more fully. She also
contends, among other things, that the NRC staff should be required to explain
why it “withheld this information for over three months.” Aamodt Motion for
Reopening of Record (September 3, 1982) at 1-2. Both the staff and licensee filed
oppositions to the motion to reopen.

The Licensing Board ruled that it lacked jurisdiction over the subject matter of
the motion. LBP-82-86, 16 NRC 1190, 1191 (1982). It noted some arguable
inconsistencies in the Commission’s Rules of Practice and lack of clear appeal
board precedent, but nonetheless reasoned that jurisdiction passes from a licensing
board to an appeal board when the former issues its initial decision. Id. at 1193. It
therefore referred the motion and related pleadings to us, declining to express an
opinion on the merits.

We agree with the Licensing Board's ruling that it no longer has jurisdiction
over the Aamodt motion to reopen.? As the Board noted, the Commission’s Rules
do not directly answer the question of when jurisdiction passes, for purposes of a
motion to reopen, from a licensing to an appeal board. Several provisions,
however, are pertinent.

10 CFR §2.717(a) states that a licensing board’s “jurisdiction in each proceed-
ing will terminate upon the expiration of the period within which the Commission
may direct that the record be certified to it for final decision, or when the
Commission renders a final decision . . . whichever is earliest.” Pursuant to 10
CFR §2.760(a), a licensing board’s initial decision in a licensing proceeding
becomes final agency action within 45 days of its issuance, unless exceptions have
been timely filed, or the Commission or the appeal board as its delegate (see 10
. CFR §2.785) certifies the record to it for subsequent review and final decision.’
Finally, 10 CFR §2.718(j) authorizes a licensing board to “[r]eopen a proceeding
for the reception of further evidence at any time prior to initial decision.” Taken
together, these provisions imply that a licensing board is empowered to reopen a
proceeding at least until the issuance of its initial decision, but no later than either

3 The Licensing Board correctly observed that we have declined to decide similar jurisdictional issues
on past occasions. See, e.g., Duke Power Company (Perkins Nuclear Station, Units 1, 2 and 3),
ALAB-591, 11 NRC 870, 873-74 (1980); Duke Power Company (Perkins Nuclear Station, Units 1, 2
and 3), ALAB-591, 11 NRC 741, 742 n.3 (1980); Northern States Power Company et. al., (Tyrone
Energy Park, Unit 1), ALAB-464, 7 NRC 372, 374 n.4 (1978). We see no cause, however, to resist
reaching the issue any longer.

4 See generally Houston Lighting and Power Company et. al., (South Texas Project, Unit Nos. 1 and
2), ALAB-381, 5 NRC 582, 590-91 (1977).

5 See Offshore Power Systems (Manufacturing License for Floating Nuclear Power Plants), ALAB-
689, 16 NRC 887, 890 & n.4 (1982).
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the filing of exceptions or the expiration of the period during which the Commis-
sion or an appeal board can exercise its right to review the record. Applied here, the
Rules thus suggest that the Licensing Board’s jurisdiction to reopen this proceed-
ing lapsed, at the latest, when exceptions to its last partial initial decision were
filed.

Although there is no direct appeal board precedent on the issue (see note 3,
supra), our decisions are consistent with this application of the Rules of Practice.
Both Duke Power Company (Perkins Nuclear Station, Units 1, 2 and 3), ALAB-
591, 11 NRC 741, 742 n.3 (1980), and Wisconsin Electric Power Co. (Point
Beach Nuclear Plant, Unit 2), ALAB-86, 5 AEC 376, 377 (1972), suggest that a
licensing board has authority to reopen a proceeding until it has issued a complete
initial decision on all issues before it. On the other hand, in Pacific Gas and
Electric Company (Diablo Canyon Nuclear Power Plant, Units 1 and 2), ALAB-
598, 11 NRC 876, 878-79 (1980), we entertained (and, in fact, granted) a motion
to reopen filed after not only issuance of the initial decision but also briefing of the
appeals. We therefore hold that jurisdiction to rule on a motion to reopen filed after
exceptions have been taken — like that in the instant case — rests with the appeal
board rather than the licensing board.®

We regard this as the most workable solution for the jurisdictional question
posed by the Aamodt motion. Once exceptions are filed, appeal board review of
the merits commences. Encompassed within such review is a general concemn
about the adequacy of the record developed before the licensing board. Thus, in
most cases, we can incorporate in our review any matters pertinent to a request to
reopen the record. Moreover, unlike other appellate tribunals, we have the option
of reopening the record and receiving the new evidence ourselves, if necessary,
obviating remand to a licensing board. See, e.g., Diablo Canyon, supra. Compare
the federal court procedure outlined in 6A J. Moore, Moore's Federal Practice
959.09[5] (2d ed. 1979).

We therefore acknowledge jurisdiction over the Aamodt motion to reopen and
accept the Licensing Board’s referral. At the same time, however, we defer ruling
on its merits. The disposition of such a motion turns on whether (1) it is timely, (2)
it addresses a significant issue, and (3) a different result might have been reached if
the new material had been previously considered. Diablo Canyon, supra, 11 NRC
at 879. Our appraisal of particularly the last factor is one we cannot and, in any
event, do not wish to make in this case until we have achieved a greater familiarity
with the total record.” Further, in urging a prompt disposition of the Aamodt
motion, licensee fails to demonstrate any compelling reason for our acting on the

6 We leave for another day the question of where jurisdiction Jies to rule on a motion to reopen filed
after the issuance of the initial decision but before the filing of exceptions.

7 Thus far, briefing of only appellants® case is completed.
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request to reopen without being fully conversant with the record. See Licensee’s
Answer to Aamodt Motion (September 20, 1982) at 2 n.1.2

For the reasons stated, we assert jurisdiction over the Aamodt motion to reopen
but defer ruling on it, pending further order.
It is so ORDERED.

FOR THE APPEAL BOARD

C. Jean Shoemaker
Secretary to the
Appeal Board

8 The Commission itself has assumed the responsibility for the “immediate effectiveness” review of the
Licensing Board’s decision and thus will determine if and when TMI-1 will restart. CLI-81-34, 14
NRC 1097 (1981).
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Cite as 16 NRC 1329 (1982) ALAB-700

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING APPEAL BOARD
Administrative Judges:

Stephen F. Eilperin, Chairman
Christine N. Kohl
Dr. Reginald L. Gotchy

In the Matter of Docket Nos. 50-522
50-523

PUGET SOUND POWER AND LIGHT
COMPANY, et al.
(Skagit/Hanford Nuclear Power
Project, Units 1 and 2) October 29, 1982

The Appeal Board reverses a Licensing Board decision (LBP-82-74, 16 NRC
981 (1982)) that held petitioner (an authorized representative of the collective
fishing interests of four Columbia River Indian tribes) did not have standing to
intervene in this construction permit proceeding and remands the proceeding to the
Licensing Board with instructions to grant the petition subject to its finding of at
least one admissible contention proffered by the petitioner.

LICENSING BOARDS: SCOPE OF REVIEW (INTERVENTION
PETITION)

A licensing board is not obliged to grant an intervention petition simply because

it is unopposed; the board must still evaluate it for compliance with Commission
intervention requirements.
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RULES OF PRACTICE: APPELLATE REVIEW (INTERVENTION
PETITION)

An appeal board will not overturn a licensing board’s denial of intervention
without reviewing that decision on the merits, even if the appeal is unopposed.

RULES OF PRACTICE: STANDING TO INTERVENE

To obtain standing to intervene in an NRC licensing proceeding, a petitioner
must allege (1) an “injury in fact” that has occurred or will probably result from the
proposed licensing action, and (2) an interest that is within the “zone of interests”
protected by the Atomic Energy Act. Portland General Electric Company, et al.
(Pebble Springs Nuclear Plant, Units 1 and 2), CLI-76-27, 4 NRC 610, 613-14
(1976).

RULES OF PRACTICE: STANDING TO INTERVENE

Anorganization is not precluded from intervening in an NRC licensing proceed-
ing merely because one of its constituent members has already intervened.

RULES OF PRACTICE: STANDING TO INTERVENE

An organization can have standing as a representative of its members’ interest.
Warthv. Seldin, 422 U.S. 490, 511 (1975); Sierra Clubv. Morton, 405 U.S. 727,
739 (1972).

RULES OF PRACTICE: STANDING TO INTERVENE
(AUTHORIZATION) '

An organization specifically empowered by its members to promote certain of
their interests has those members’ authorization to act as their representative in any
proceeding that may affect those interests. See Hunt v. Washington Apple Adver-
tising Commission, 432 U.S. 333, 342-45 (1977); Virginia Electric and Power
Company (North Anna Nuclear Power Station, Units 1 and 2), ALAB-536,9 NRC
402, 404 n.2 (1979); Houston Lighting and Power Company (Allens Creek
‘Nuclear Generating Station, Unit 1), ALAB-535, 9 NRC 377, 395-96 & n.25
(1979).
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APPEARANCES

Mr. S. Timothy Wapato, Portland, Oregon, for the petitioner, Columbia River
Inter-Tribal Fish Commission,

Mr. F. Theodore Thomsen, Seattle, Washington, for the applicants, Puget
Sound Power and Light Company, et al.

Mr. Lee Scott Dewey for the Nuclear Regulatory Commission staff.

DECISION

This is an appeal by the Columbia River Inter-Tribal Fish Commission
(CRITFC) from the Licensing Board’s decision denying for lack of standing its
petition to intervene in the construction permit proceeding for the Skagit/Hanford
Nuclear Power Project. See LBP-82-74, 16 NRC 981 (1982). The NRC staff
supports the appeal; the applicants agree with the Licensing Board's decision but,
in the interest of avoiding extended litigation over the admission of CRITFC as an
intervenor, do not oppose the appeal.! For the reasons stated, we reverse the
Licensing Board’s decision and direct the Board to grant the petition to intervene
subject to the Board’s finding of at least one admissible contention proffered by
CRITFC.2

L

On February 5, 1982, the Commission published a notice of opportunity for
interested persons to file petitions for leave to intervene in the Skagit/Hanford
proceeding no later than March 8, 1982. 47 Fed. Reg. 5554. CRITFC filed its
intervention petition late, on May 5, 1982. It described itself as an organization
composed of the fish and wildlife committees of four Columbia River tribal
governments that have rights secured by treaties with the United States to fish and
hunt in and around the Columbia River.> CRITFC claimed that construction and

1 Applicants’ Response to Appeal (October 6, 1982) at 2-3.

2 The affirmative absence of opposition to this appeal places it in an unusual posture. A licensing board
is not obliged to grant an intervention petition simply because it is unopposed; the board must still
evaluate it for compliance with Commission intervention requirements. By the same token, we will not
overturn a licensing board’s denial of intervention without reviewing that decision on the merits, even if
the appeal is unopposed. For this reason, we reach the merits of CRITFC’s appeal.

3 The four tribes are the Confederated Tribes of the Warm Springs Indian Reservation; Confederated
Tribes and Bands of the Yakima Indian Nation; Nez Perce Tribe of Idaho; and Confederated Tribes of
the Umatilla Indian Reservation. The Yakima Indian Nation filed its own intervention petition on May
10, 1982, which the Licensing Board has conditionally granted. See LBP-82-74, supra, 16 NRC at
984-85.
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operation of the Skagit/Hanford project could threaten the existence of anadro- .
mous fish in the Columbia River.* In broad terms, CRITFC identified several ways
in which the Skagit/Hanford plant posed a risk to the Columbia River anadromous
fisheries, among them the possibility of accidental release of fission products and
the risk from long-term storage of the plant’s radioactive waste. Thus, CRITFC
asserted the Skagit/Hanford project might impair the tribes’ treaty-secured in-
terests and consequently injure their culture, religion, and commerce.’ Neither
applicants nor the staff contested CRITFC's standing to intervene.®
On July 2, 1982, the Licensing Board issued an unpublished memorandum and
order citing several technical deficiencies in CRITFC’s petition, including the
supposed problem that CRITFC could not represent the tribes because the Yakima
Indian Nation had filed its own intervention petition.” In response, CRITFC
submitted a “clarification” to the effect that it did not represent the Columbia River
treaty tribes but was “an independent body” that
by the direction of its Commissioners assists the four Fish and Wildlife
Committees in their coordinated programs and actions to protect, promote,
and enhance the fish, wildlife, and water resources secured by treaties with
the United States.?
Citing these statements, applicants argued for the first time that CRITFC’s petition
should be denied because the petitioner lacked the requisite standing to intervene.?
On August 19, 1982, CRITFC filed a motion for leave to reply to the applicants on
the question of standing. See 10 CFR 2.730(c). CRITFC asserted (at 6) that all
tribal members and organizations (including each fish and wildlife committee
individually and collectively as CRITFC) may be affected by the diminution of the
tribes’ treaty-secured fishing rights.'
" In the memorandum and order before us on appeal, the Licensing Board denied
CRITFC'’s petition. The Board determined that CRITFC does not represent the
four Columbia River tribes and is not authorized to represent their treaty rights.
CRITFC’s interest in protecting those rights is, in the Board’s view, only “academ-
ic” and it therefore lacks the requisite standing to intervene. LBP-82-74, supra, 16
NRC at 983-84.

4 Anadromous fish are those, like salmon, that swim upstream for breeding. See generally Washingron
v. Washington State Commercial Passenger Fishing Ass'n, 443 U.S. 658, 662-66 (1979).

5 CRITFC Intervention Petition (May 5, 1982) at 3-4,

6 Applicants did, however, oppose the intervention petition on lateness grounds, an objection it has
since waived. Com pare Applicants’ Response in Opposition to Untimely Petition to Intervene (May
19, 1982) with Apphcams Response to Appeal (October 6, 1982) at 2-3.

7See note 3, supra. See also note 12, infra.

8 CRITFC Response (July 16, 1982), Attachment 1.

9 Applicants’ Response in Opposition to Motion for Admission of Second Supplement to Petition to
Intervene (July 30, 1982) at 3-6.

10 The Licensing Board did not rule on CRITFC's August 19 motion.
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IL.

Whether CRITFC has standing to intervene in this proceeding depends on
whether it has alleged (1) an “injury in fact™ that has occurred or will probably
result from the issuance of construction permits for the Skagit/Hanford facility,
and (2) an interest that is within the “zone of interests™ protected by the Atomic
Energy Act. Portland General Electric Company, et al. (Pebble Springs Nuclear
Plant, Units 1 and 2), CLI-76-27, 4 NRC 610, 613-14 (1976). There is apparently
no dispute that the petitioner’s stated interest in protecting and conserving the
anadromous fish resources of the Columbia River comports with the zone of
interests requirement.!! We find that CRITFC has also made the requisite showing
of injury as an authorized representative of the collective fishing interests of the
Columbia River treaty tribes that might be affected by this proceeding.

In its various filings with the Licensing Board, CRITFC did not always artfully
describe its organization and thus may have unintentionally misled the Licensing
Board to its own detriment. While CRITFC in its original petition described itself
as an organization composed of the fish and wildlife committees of four Columbia
River tribal governments with treaty-secured rights to fish in that river, its July 16,
1982 “clarification” was to the effect that CRITFC did not speak for or on behalf of
the Columbia River tribes. Yet its constitution and bylaws now filed with us
explicitly provide that those tribes form the membership body of the organization,
and that CRITFC is empowered to “[flormulate, in consultation and consent with
local tribal councils, a broad general fisheries program designated to promote and
coordinate the conservation practices of the members.”!2 CRITFC is also autho-
rized to seek advice and consult with any and all organizations (including the
federal government) on matters pertaining to fisheries. !* Petitioner’s main function
is to protect, promote, and enhance the Columbia River fishery resource as

1} See NRC Staff Brief in Support of CRITFC Appeal (October 8, 1982) at 7-8.

12 Constitution and Bylaws of the Columbia River Inter-Tribal Fish Commission, attached as Exhibit A
to CRITFC Appeal Memorandum (September 23, 1982). The confusion about CRITFC’s representa-
tional status may be traceable to the Licensing Board's mistaken suggestion in its July 2, 1982
memorandum and order that an organization is not entitled to intervene in a proceeding where one of its
constituent members has already intervened. (It is not uncommon for both a trade association and
several of its members to participate as separate parties in a lawsuit. See, e.g., American Textile Mfrs.
Inst., Inc. v. Donovan, 452 U.S. 490, 494 n.2 (1981).) Be that as it may, the constitution and bylaws
make plain CRITFC's delegated power to represent the tribes on fishing rights issues. Read in context
with its constitution and bylaws, CRITFC's “clarification” filed with the Licensing Board, in our view,
only means that each tribe retains the right to represent itself, as the Yakima Indian Nation has done in
this proceeding. -

It would have been preferable for CRITFC to have filed its constitution and bylaws with the
Licensing Board so that it could have had the benefit of reviewing CRITFC's delegated powers.
Although we are usually not inclined to take notice of materials submitted for the first time on appeal,
we do so here because no one has objected to consideration of the document, it is the organization's
basic charter, and it crystallizes the information presented in CRITFC's filings with the Licensing
Board.

13 CRITFC Constitution and Bylaws, note 12, supra.
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measured by the integrity of treaty-secured rights held by its members.'* This
work, CRITFC asserts, would be “fruitless” if the Columbia River fishery stocks
were somehow depleted as a result of construction and/or operation of the Skagit/
Hanford project.!s

These allegations suffice to demonstrate CRITFC’s standing as a representative
of its members’ interest. Warth v. Seldin, 422 U.S. 490, 511 (1975); Sierra Club
v. Morton, 405 U.S. 727, 739 (1972). CRITFC’s purpose is to protect the
Columbia River fishery resources and to assist its members in coordinated efforts
to conserve that resource.!® Plainly, injury to the Columbia River anadromous
fisheries would adversely affect the tribes that form CRITFC’s membership.
Nothing more need be shown to fulfill our standing requirements. An organization
specifically empowered by its members to promote certain of their interests has
those members’ authorization to act as their representative in any proceeding that
may affect those interests. See Hunt v. Washington Apple Advertising Commis-
sion, 432 U.S. 333, 342-45 (1977),; Virginia Electric and Power Company (North
Anna Nuclear Power Station, Units 1 and 2), ALAB-536, 9 NRC 402, 404 n.2
(1979); Houston Lighting and Power Company (Allens Creek Nuclear Generating
Station, Unit 1), ALAB-535, 9 NRC 377, 395-96 & n.25 (1979)."7

The Licensing Board’s decision is reversed and the cause is remanded with
instructions to grant CRITFC’s petition to intervene, subject to the Board’s finding
of at least one admissible contention proffered by CRITFC.'®

It is so ORDERED.

FOR THE APPEAL BOARD

Barbara A. Tompkins
Secretary to the
Appeal Board

14 See CRITFC Response (July 16, 1982), Attachment 1.

15 Ibid.

16 Ibid.; CRITFC Appeal Memorandum (September 23, 1982) at 5. CRITFC has participated in other
non-NRC proceedings to represent and vindicate those precise interests. CRITFC Intervention Petition
(May 5, 1982) at 9-12; CRITFC Response (July 16, 1982), Attachment 1.

17 In view of our holding that CRITFC has standing to intervene in a representational capacity, we need
not and do not decide whether CRITFC is entitled to intervene in its own right.

18 Applicants have effectively waived further objection to the untimeliness of CRITFC’s petition. See
note 6, supra.
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD
Before Administrative Judges:
Peter B. Bloch, Chairman

Jerry R. Kline
Hugh C. Paxton

In the Matter of Docket Nos. 50-266-OLA
50-301-OLA
WISCONSIN ELECTRIC POWER
COMPANY
(Point Beach Nuclear Plant,
Units 1 and 2) October 1, 1982

The Licensing Board grants summary disposition as to all contested issues
except whether eddy current testing is sufficiently reliable to detect potentially
dangerous through-wall cracks in sleeves inserted within corroded steam generator
tubes, and a related issue whether the eddy current tests are necessary to assure the
safety of the repaired steam generator.

Summary disposition is granted with respect to: (1) several contentions found to
be irrelevant to the sleeving demonstration program, (2) a contention concerning
the unreliability of temporary workers, and (3) a contention conceming the safety
of the steam generator during sleeving. These latter two contentions were dis-
missed because there was no evidence that they presented genuine issues. The
temporary workers contention was based on experience at an entirely different
nuclear plant and did not directly question sleeving procedures to be used at Point
Beach. The loose parts contention was dismissed because all of the planned work
will be done on the primary side, so that loose parts cannot be left on the secondary
side where they might cause mechanical damage.

RULES OF PRACTICE: MOTION FOR LITIGABLE ISSUES

When a licensing board directs the filing of a motion for litigable issues in order
to offset a procedural advantage enjoyed by an intervenor, that motion is governed
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by the same procedural rules applicable to a motion for summary disposition,
except that the intervenor has the burden of going forward. Intervenor’s rights are
not prejudiced because it enjoys ample opportunity to demonstrate the existence of
genuine issues of fact, including the right to file a reply, under this procedure.

RULES OF PRACTICE: GENUINE ISSUES OF FACT; SEPARATE
LISTING

Although the procedural rules require the filing of separate statements of
genuine issues of fact in response to a motion for summary disposition, there may
be no prejudice to the other parties from failure to follow this precise requirement,
under circumstances where intervenor’s filings specify its allegations and provide
authority for them. Unless the parties are prejudiced by this technical deficiency, it
is not appropriate to provide a remedy for this lapse.

RULES OF PRACTICE: SUMMARY DISPOSITION

Irrelevant contentions must be dismissed in the course of a decision on summary
disposition. In an amendment proceeding concerning repair of steam generator
tubes, contentions concemning the effect of steam generator tube ruptures (without
establishing a basis for believing the ruptures will occur), the possibility of
impermissible radiation releases, alleged dangers from pre-existing explosive
plugs, and embrittiement of the reactor pressure vessel are irrelevant to the
sleeving application.

RULES OF PRACTICE: SUMMARY DISPOSITION

A letter, purportedly sent on applicant’s letterhead stationery by a trusted
professional employee, is sufficient basis for establishing the existence of a
genuine issue of fact for the purpose of summary disposition. In the absence of a
direct challenge to the authenticity of the letter, intervenor need not establish the
admissibility in evidence of this letter in order to prevail at the summary disposi-
tion stage.

RULES OF PRACTICE: FINDINGS OF FACT"

An Atomic Safety and Licensing Board requires the filing of clearly written,
logically constructed findings of fact that discuss the proper interpretation of all the
testimony in light of applicable law and regulations.
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RULES OF PRACTICE: SUMMARY DISPOSITION; APPROPRIATE
RELIEF -

When a substantive issue survives summary disposition, the hearing should not
only address the truth of that issue but should explore its implications for relief,
either in the form of a license condition or denial of a license.

TECHNICAL ISSUES DISCUSSED

Eddy current testing: steam generator

Stress corrosion cracking: steam generator
Intergranular attack: steam generator

Thermal treatment of stainless steel to retard corrosion
Steam generator tube integrity

Steam generator repair

Steam generator: loose parts

Steam generator; leak before break

MEMORANDUM AND ORDER

(Concerning Summary Disposition Issues)

This decision addresses summary disposition issues arising in the context of a
special motion, provided for by the Atomic Safety and Licensing Board (Board),
called a Motion for Litigable Issues. In that Motion, which Wisconsin's Environ-
mental Decade (Decade) filed on July 21, 1982 at the direction of the Board,
Decade attempted to show the existence of genuine issues of fact that require a
hearing in this case. Both Wisconsin Electric Power Company (applicant) and the
Staff of the Nuclear Regulatory Commission (staff) filed procedural and substan-
tive comments on Decade’s motion, and Decade replied. Then, on September 9,
1982, the Board held an on-the-record telephone conference in which the parties
presented oral argument related to the Motion.

It is our conclusion, for reasons stated in this memorandum, that summary
disposition should be granted with respect to all issues raised by Decade except for
a portion of one issue. The one genuine issue we find is the following:

That the license amendment should be denied or conditioned because
applicant has not demonstrated that eddy current testing is adequate to
detect serious stress corrosion cracking or intergranular attack, in excess of
the technical specification prohibiting more than 40 percent degradation of
the sleeve wall, in sleeves that would be inserted within steam generator
tubes.
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The admitted issue, which will be set for hearing after consultation with the
parties, includes our concerns about the appropriate remedy, if any, if the eddy
current testing does have problems within the sleeved area. Were we to find that
eddy current testing of sleeves is inadequate, we would be unable to assess the
significance of that finding unless we are informed about the relationship of the
inadequacy to the probability of occurrence of events of differing degrees of
seriousness. Obviously, no system of measurement is perfect. Errors of measure-
ment are to be expected. The significance of errors of measurement must be
assessed in relationship to the resulting risks.

We expect the hearing to address questions concerning the reliability of eddy
current testing for detecting stress corrosion cracking in sleeved and unsleeved
tubes (this latter evidence is relevant to our developing an adequate understanding
of the ability to detect flaws in the sleeved tubes), the reliability with which rates of
corrosion may be predicted within the tube-sleeve assemblies and the changing
probability, over time, of undetected defects leading to a rupture of one or more
sleeved steam generator tubes that: (a) will cause one or more leaks whose
combined effect is not a serious safety problem, or (b) will cause one or more leaks
whose combined effect is serious either because of the accompanying risk of
release of radiation or because it would cause a serious risk of leading to a full or
partial core melt condition. We are interested in expert opinion on these questions
and in exploring the reasons for these opinions.

I. BACKGROUND

This proceeding concerns an application to amend the operating license for the
Point Beach Nuclear Plant, Units 1 and 2, to allow repair of corroded steam
generator tubes by inserting within them “sleeves” that span the corroded area and
reinforce the tube. A fuller description of the proposed sleeving process and of the
early proceedings in this case may be found in LBP-81-55, 14 NRC 1017 (1981) at
1019-1021 (demonstration program decision). In that demonstration program
decision, we authorized the use of the sleeving process in six tubes of the Unit 1
steam generator.

A. Changes in Applicant’s Plans

Since the demonstration program was conducted, a few significant changes
have occurred in applicant’s approach to its sleeving repair project. First, appli-
cant’s experience with the demonstration program led it to abandon its plan to
sleeve tubes which had previously been explosively plugged. Second, although
applicant has not abandoned its request for permission to sleeve Unit 1°s steam
generator, it tells us that it does not plan to sleeve that generator and it has filed an
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independent request for an amendment to use an alternate repair technique on that
generator, replacing all of its steam generator tubes. Third, applicant had planned
to use two ways of joining sleeves to tubes; however, in part because of questions
raised by staff concerning the safety of sleeve-tube joints which are brazed,
applicant has abandoned all plans for use of brazing and will rely mstcad on
mechanical joints, which also were described in its application.

B. What Is a “Motion for Litigable Issues’?

The Motion for Litigable Issues, required by the Board, is intended to parallel
the Motion for Summary Disposition provided forin 10 CFR §2.749 in all but one
respect, that intervenor was required to file first and to come forward with evidence
indicating the existence of genuine issues of fact before applicant had to file a
summary disposition motion. LBP-82-10, 15 NRC 341 (1982) at 344-345. See
also Tr. 1182-1204 (discussion of the relationship between Motion for Litigable
Issues and summary disposition). Applicant retains the burden of proof of demon-
strating the absence of genuine issues of fact, just as it would if it had originated the
summary disposition process by its own motion.

The need for this special procedure arose as a corollary of another procedural
measure the Board took in order to expedite its decision on the request for a
demonstration program. /d. That earlier procedural measure, which provided an
advantage to Decade, was to admit a broad contention into the proceeding in order
to avoid serial motions for the admission of new contentions and the accompanying
Board obligation to decide those motions. However, the effect of admitting that
single broad contention was that it made it difficult for applicant to determine
which issues were in dispute and to prepare a motion for summary disposition until
after intervenors were required to document genuine issues of fact that were in
dispute. The vehicle for requiring this document was the required Motion for
Litigable Issues. (Note that the Board restricted the broad latitude for filing
contentions as soon as it became aware that applicant would not sleeve Unit 1 and
that the previous time pressures on the proceeding were therefore alleviated. Id. at
346.)

Decade did not object to the procedure involving the Motion for Litigable
Issues, which gave it every opportunity to present arguments about summary
disposition. As part of that procedure, Decade exercised its right to respond to staff
and applicant filings, and it could have buttressed its evidentiary support for its
genuine issues of fact in that response.

C. Procedural Objections

Applicant and staff have attempted to show that Decade’s Motion for Litigable
Issues should fail for several reasons. We consider their first reason, that Decade
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has failed to demonstrate that its contentions have basis, to be irrelevant. In our
decision of October 13, 1981, we found that several of Decade’s contentions had
bases. We then explained, pursuant to the authority granted to us in 10 CFR
§2.751a(d) (to identify key issues and adopt a schedule for the proceeding), why
we were simplifying and consolidating these contentions into a single broad
contention about the safety of the sleeving project. LBP-81-45, 14 NRC 853
(1981); see also 10 CFR §2.752 (a)(1) (authority after a prehearing conference to
simplify, clarify and specify issues). From that time until February 19, 1982, that
single, broad contention defined the scope of this proceeding.

In our decision of February 19, we narrowed the single contention, limiting
Decade to questions it had previously raised. Our reason for returning to more
ordinary principles of procedural practice was that applicant had discontinued its
plans for immediate work on Unit 1 and that special, expedient procedures were no
longer appropriate. LBP-82-10, 15 NRC 341 (1982) at 346.

Having reached the legal conclusion that Decade need not at this stage of the
proceeding show that it has a basis for contentions raised before February 19, we
are confident that our conclusion has very little impact on this proceeding. The
standard for admitting contentions is not overly difficult to meet. It is a standard
which governs whether or not an issue shall be subject to discovery. However, the
period of discovery has expired. Now we are concerned with whether issues shall
be admitted to trial. So we apply the more rigorous, evidentiary standard of
whether genuine issues of fact shall be set for trial. Cleveland Electric Illuminating
Company, et al. (Perry Nuclear Power Plant Units 1 and 2), ALAB-443, 6 NRC
741 (1977) at 753-754. We believe that any issue that meets the “genuine issue”
test necessarily would meet the basis test and that we do not, therefore, need to give
separate consideration to the basis requirement. '

D. Filing of Genuine Issues of Fact

Another procedural point raised by applicant is that Decade has not met the
formal requirements that it file a separate statement of genuine issues of fact and
that it also meet the requirement that each genuine issue of fact be demonstrated
through admissible evidence. See 10 CFR §2.749. Hawever, as the decision in
Perry indicates, even if these deficiencies were found to exist, the-appropriate
remedy is far from clear. In Perry, applicant was given an opportunity to cure the
noted procedural defects. Perry at 757.

We regret that Decade did not comply to the letter with the requirement that it
provide us with a separate, distinct statement of genuine issues of fact. Such a
statement would have clarified its case, simplified the tasks of the other parties and
the Board, and focused our attention on the points Decade seeks most to make.
However, applicant had an opportunity during the September 9, 1982 telephone
conference to obtain clarification of the issues. Furthermore, applicant informed
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us at the conclusion of the telephone conference that it did not require any further
opportunity to reply to Decade’s allegations. Tr. 1204, 1336-1337. Hence, we
conclude that however unclear Decade’s statement may have been that applicant
and staff have not been prejudiced.

We are therefore able to advance to square one of our consideration of the
substantive issues raised by the Motion for Litigable Issues. We will address other
pending procedural points, if relevant, only after considering the substantive
concerns of the parties.

E. Applicable Regulations

Although none of the parties has informed us which regulations are applicable to
this proceeding, we have investigated this matter and informed ourselves of the
correct legal context in which to decide the pending issues. We find that 10 CFR
§50.40 and §50.55a (particularly §50.55a(b)(2) (iii), (d) and (g)) and 10 CFR Part
50, Appendix A, Criterion 14, are relevant. We consider Criterion 14 controlling,
requiring that:

The reactor coolant pressure boundary shall be designed, fabricated,
erected, and tested so as to have an extremely low probability of abnormal
leakage, of rapidly propagating failure, and of gross rupture.

Under this standard, which applied to the original steam generator tubes and
should apply to the sleeving repair, we must deny the summary disposition of any
genuine issue of fact concerning whether the sleeving procedure complies with the
three criteria to which the phrase *“extremely low probability™ applies.

This decision does not address the effect on this proceeding of specific sections
of codes and standards. We will require briefs on that subject, primarily because
applicable sections may affect our consideration of the relationship between
testing and the actual risks of tube failure.

II. THE “CONTENTIONS”

Under the procedure we adopted, Decade was free to pursue issues raised by it
prior to October 13, 1981. Decade also was under a continuing obligation to keep
applicant informed of the basis for its contentions, since applicant had served on it
an interrogatory requesting the basis for contentions. Tr. 890. Under the circum-
stances, it would have been helpful for Decade to have argued its Motion for
Litigable Issues by employing language previously used by it in framing conten-
tions and issues and then to have explained which genuine issues of fact allegedly
exist under each contention. This is the ordinary way parties approach summary
disposition, but it is not the way Decade approached that stage of our proceeding.
Instead, Decade chose to reframe many of its contentions, using new language
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drafted by it for its Motion for Litigable Issues. In this section, we will adopt
Decade’s usage without first deciding whether each issue had been properly raised.
We assume, for the sake of argument (and consideration) that each point Decade
raises has been raised legitimately; and we discuss whether a genuine issue of fact
has been raised under each of the allegedly litigable issues.

A. Irrelevant Issues

Decade’s allegedly litigable issues 1, 2, and 4, and its “alternative litigable
issue” do notrelate to the safety of tube sleeving and are irrelevant to an application
for a license amendment concerning steam generator tube sleeving. These alleged
issues are relevant to tube sleeving only if tube weakening is assumed to have
occurred. Issue 1 states that degradation of but one to ten steam generator tubes
could exacerbate a loss-of-coolant accident (LOCA). Issue 2 states that tube
ruptures could lead to impermissible radiation releases. Issue 4 states that pre-
existing explosive plugs, that have been used to seal partially degraded steam
generator tubes in order to comply with technical specifications imposed by the
NRC, could rock loose in a LOCA (although they never have before, see Tr.
1318-1319) and could exacerbate tube-failure incidents. See Tr. 1320 (Decade
admits lack of direct relevance of this contention). The “alternative litigable
issue,” concerning reactor vessel embrittlement, was previously excluded by us as
irrelevant. LBP-82-33, 15 NRC 887 (1982) at 890-891.

This is not an application to build or operate a nuclear power reactor. In an
amendment proceeding, the relationship of steam generators to the remainder of
the plant is not germane. In this case, applicant already has an operating license,
granted after the safety of its reactor was considered. We do not think it appropriate
to permit an intervenor to question the original design of the reactor or the systems
not directly involved in this application, on the unexplained premise that they are
somehow related to the steam generator, LBP-81-45, 14 NRC 853, 858 (1981)
(rejecting a previous version of contention 1 as irrelevant to the proceeding
because it is an allegation of the consequences of tube failure which may be
litigated only if a mechanism for tube failure is shown to exist). The test of
relevance we have applied is to ask whether an issue is relevant to “how the
sleeving program would cause problems™ or whether it reflects “unfavorably onthe
safety of sleeving.” [Emphasis in original.] See LBP-82-33, 15 NRC 887 (1982) at
890-891; LBP-81-55, 14 NRC 1017 (1981) at 1026 (citing Tr. 598).

B. Third Litigable Issue

Decade’s third litigable issue contains five listed reasons that Decade believes:
The process of sleeving steam generator tubes increases the probability
of tube failures generally, and, of even greater significance, it substantially
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increases the risk of failures in the unconstrained free standing region of the
steam generator. . . .
Thus, in the preface to this issue, Decade recognizes the criterion that we have
asserted must be met in order to demonstrate relevance to an amendment authoriz-
ing a tube sleeving repair project.

We note that applicant seems to have suffered confusion about the meaning of
“unconstrained free standing region” in this contention. Licensee’s response at
26-27. However, the Board has never had difficulty understanding Decade’s use of
this language. In the sleeving demonstration decision, we interpreted Decade to be
alleging: '

that there is a new potential for a problem of tube rupture because the
sleeve spans an area above the tubesheet and if the sleeved tube were to
collapse there would be no constraining effect from the tube sheet. Tr.
408-409.
LBP-81-55, 14 NRC 1017 (1981) at 1027. This is the meaning Decade continues
to intend. Tr. 1236-1237, 1250. It is concerned that in the present configuration,
degradation of steam generator tubes occurs primarily within the tubesheet,
although there may be some degradation through corrosion in the sludge area
above the tubesheet. Staff’s Safety Evaluation, July 8, 1982 (SER) at 22; State-
ment of W. D. Fletcher, attached to Licensee’s Response (Fletcher Affidavit) at
10-11. Furthermore, intergranular attack (IGA) apparently has occurred in the
similar San Onofre steam generator in the region of the upper-sleeve expansion
joint, which is substantially above the tubesheet. See Affidavit of Emmett L.
Murphy, attached to NRC Staff Response to Decade’s Amendment to Motion
Concerning Litigable Issues, September 3, 1982, at 2; see also Licensee’s Re-
sponse to Decade’s Amendment to Motion Concerning Litigable Issues, August
24, 1982 at.8-9.

To the extent that corrosion occurs beneath the top of the tubesheet, a ruptured
tube would be constrained by the tubesheet, thus limiting leakage. Fletcher
Affidavit at 3. However, were a rupture to occur through undetected corrosion or
intergranular attack in the sleeved area that is above the tubesheet, an uncon-
strained break — with greater leakage than would otherwise be expected — could
occur.

In the remainder of this portion of our memorandum we will consider the
subissues on which Decade relies to establish a genuine issue within this conten-
tion.

1. Inspectability and Corrosion
a. The Contention

Decade has alleged that there are a variety of reasons that eddy current inspec-
tion of the tube sleeve assembly will be more difficult than eddy current inspection
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of existing tubes. It also has alleged, in a matter that is so intimately interrelated
that we will analyze it together with the inspectability allegations, that there will be
unacceptable corrosion in the tube-sleeve annulus, including corrosion above the
tubesheet, where a potential rupture would not be leak-limiting because the tube
would not be constrained by the tubesheet. It states that:

Present inspection methods [understood to be limited to eddy current
testing, Tr. 1237-1238] in unsleeved tubes have been shown to be inade-
quate to detect defects, and the complicating presence of the sleeve inside
the tube will make the detection of degradation, especially at the joints,
even more difficult. Over time, the detection capability will continue to
degrade. Scaling will occur on the outer surface of the sleeve inside those
tubes with through-wall defects because the all-volatile water chemistry
treatment used in lieu of phosphate chemistry can no longer maintain the
secondary water completely free of solids. In the narrow confines of the
crevice-like annulus, the rate of scaling will be accelerated by concentra-
tion effects beyond any scaling on the outside of the tubes in the free
standing region where there is no crevice. Combined with the scaling will
be other conductive impurities from the feedwater train and elsewhere that
are also an unintended byproduct of all-volatile treatment and that will
further degrade and confuse the eddy current signal. The inability to
adequately detect defects that can lead to primary-to-secondary or
secondary-to-primary pathways for leakage will exacerbate the problems
indicated in [the other subissues in this allegedly litigable issue]. . . .

* k 3k

The annulus between the original tube and the sleeve may give rise to a
corrosive environment in the unconstrained free standing region of the
steam generator [i.e., the region above the tubesheet. Tr. 1249-1250] in
cases where the original tube is or may be suffering in the future from a
through-wall crack permitting secondary water impurities (including cop-
per and iron oxides from the feedwater heaters that are an unintended
byproduct of the conversion to all volatile treatment) to seep into the
narrow space and concentrate to eventually corrode the sleeve as well.

We present these two Decade contentions in their entirety to indicate their
general flavor. Although Decade has never clearly related each portion of this text
to specific evidentiary support, there is substantial detail in these allegations.
Furthermore, the subcontention is followed in its motion by some quotations of
primary sources which are not overly long, thereby permitting the parties to be on
notice of Decade’s evidentiary support. We have found this form of filing to be
more difficult to analyze than we would-like, but we do not think that staff or
applicant were unfairly kept in the dark about what was being alleged.
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b. Conclusion

Each of our conclusions is for the purpose of summary disposition only.
Conclusions indicate that there is a genuine issue of fact and do not indicate our
views concerning the preponderance of evidence.

We find that corrosion continues to be a problem within the Point Beach steam
generators. Although the corrosion problem has been reduced by the conversion of
secondary-side chemistry to all-volatile treatment, this has not eliminated the
corrosion problem. Staff’s Safety Evaluation, July 8, 1982 (SER) at 22. See also
-.Decade Attachment I1ID: Letter of February 2, 1982, from G. H. Neils, General
Manager, Headquarters Nuclear Group, Northern States Power Company to Mr.
Sol Burstein, Executive Vice President, Wisconsin Electric Power Co. (Neils
letter). (We note that the Neils letter, without authentication, could not be admitted
into evidence; but applicant, purportedly its recipient, has not challenged its
authenticity so we are willing to accept it in support of the existence of a genuine
issue of fact. Decade will need further basis to have the letter admitted in evidence
at the hearing.)

Because corrosion is a problem, non-destructive testing is a helpful way of
detecting corrosion before it exceeds the 40 percent through-wall corrosion
plugging-limit found in the technical specifications. For this purpose, an important
test relied on by the nuclear power industry is eddy current testing. However,
Decade offers a relevant letter from D. K. Porter, whom applicant called to testify
at an earlier stage of this proceeding, LBP-81-55 (1981) at 1026, and applicant
does not question the authenticity of that letter. Tr. 1184-1185; see also 10 CFR
§2.749 (the answer to a motion for summary disposition may be served “with or
without affidavits™).

The Porter letter, Decade Attachment IIB, is addressed to Mr. Peter Anderson,
of Decade, and is dated February 28, 1980. The letter indicates that neither in-plant
nor laboratory eddy current testing was effective in detecting stress corrosion
within the tubesheet region of up to 33 percent of the wall of a particular tube (Tube
20-73). Compare SER at 31 (in the tubesheet region, Westinghouse believes that a
more favorable signal-to-noise ratio for sleeved tubes will provide a higher degree
of inspectability than for non-sleeved tubes.)

The Porter letter explains that eddy current testing is not effective in detecting
stress corrosion that occurs in unsleeved tubes within the tubesheet because in that
region forces external to the tube keep it from expanding under internal pressure
and keep the metal grains that have been affected by the corrosion in physical and
electrical contact with each other. /Id..at 2. There is a genuine issue of fact
concerning the validity of this rationale or its applicability to the sleeve-tube
annulus. There is no evidence in the record concerning the ability of eddy current
testing to detect stress corrosion or stress corrosion cracking in the sleeve.
Applicant’s counsel has suggested that the annulus between the sleeve and tube
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would permit expansion, thus causing separation of grain boundaries and making
detection of stress corrosion cracking in the sleeve analogous to detection in an
»unsleeved tube, where internal pressure would permit the metal grains to separate,
physically and electrically. Tr. 1282-1283. However, we do not know of any
expert testimony concerning the likelihood that the tube would press on the sleeve
in enough locations — such as when passing through the tubesheet, in areas where
corrosion may accumulate in the annulus, or at the upper and lower joints — to
prevent the separation of metal grains in one or more areas of the sleeve. This
problem also may apply both to stress corrosion cracking and to intergranular
attack. See SER at 26.

We are also concerned that even if the sleeve is as inspectable as any unsleeved
tube, the staff’s conclusion concerning the effectiveness of eddy current testing is
based on calibration notches and not on tests using samples containing stress
corrosion cracks or intergranular attack. SER at 31. Hence, we have no direct
evidence on the reliability with which eddy current testing can detect these small
volume defects. Furthermore, there are no data (other than unsupported opinions)
in the record concerning the reliability with which eddy current testing can be used
in conditions comparable to field conditions, by trained operators, to detect stress
corrosion cracking, intergranular attack, or other kinds of defects even in un-
sleeved tubes. All the datarelate to the capability of the technique under laboratory
conditions and there is, therefore, a genuine issue of fact about whether the
technique may reliably be used to detect flaws of varying depth and differing types,
possibly leading to single or multiple tube failures in either sleeved or unsleeved
tubes. SER at 33-34; Timothy Colburn, staff manager for Point Beach, at Tr.
1268-1271; see also Tr. 1272-1280, SER at 6 (the source of a small leak on the
non-sleeved side could not be identified with eddy current testing). Compare
Fletcher Affidavit at 11.

That we consider the reliability of eddy current testing to be a genuine issue of
fact is not idle curiosity. There is a technical specification imposed on Point Beach,
that would be applicable as well to sleeved tubes, that tubes (or sleeves) suffering
through-wall degradation of 40 percent or more must be plugged. SER at 21,
Compare ASME Boiler & Pressure Vessel Code, Section XI, Division 1, IWB-
3521.1,IWA-2233 and Appendix IV. These limits have been set after considering
the strength of the partially degraded tubes, and there is no evidence in our record
concerning the reliability of eddy current testing (or any other test that is em-
ployed) to detect 40 percent through-wall degradation. Tr. 1281-1284. See also
NRC IE Information Notice No. 82-39, “Service Degradation of Thick Wall
Stainless Steel Recirculating System Piping at a BWR Plant” (serious degradation
of thick wall pipes was not previously detected by an inservice inspection program
that apparently exceeded ASME code requirements).

A possible defense to these testing difficulties is applicant’s argument that tubes
of thermally treated Inconel 600, which is the material used for the sleeves, are so
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much more resistant to corrosion than were the original steam generator tubes that
reliable testing is not necessary. SER at 23. In addition, it may be that corrosion of
the tube will be retarded by sleeving because of reduced heat transfer at the sleeve
location. Murphy Affidavit (attached to Staff Response) at 4. However, we do not
know whether applicant or staff is prepared to argue that adequate non-destructive
testing is not necessary, under the regulations, for the safety of the sleeved tubes;
and there is no analysis or empirical evidence in the record concerning the expected
rate of corrosion and the expected variance in that rate. Consequently, we do not
know the amount of time which may safely be expected to pass before corrosion of
sleeves may become a safety problem or may cause one or more tubes to approach
the 40 percent plugging limit. See Fletcher Affidavit at 8 (eddy current inspections
are not necessary).

The result of a fish-mouth or circumferential rupture in the sleeve, if it occurred
above the top of the tubesheet, could be serious, particularly if other tubes ruptured
simultaneously. Ruptures above the tubesheet would not be constrained or limited
by surrounding structures, as might ruptures below the top of the tubesheet or
defects in the upper mechanical joint. If a sleeve ruptures, the surrounding tube
cannot be counted on to constrain the ruptured sleeve because the tube would have
suffered serious corrosion even before the insertion of the sleeve and would be
further degraded by the time a sleeve might rupture. In the case of a circumferential
rupture, the damaged tube might even cause mechanical weakening of surround-
ing tubes, contributing to their failure.

On the other hand, we find the defense that leaks are self-limiting to be
satisfactory when applied to potential problems of corrosion in the area of the
upper joint. Were corrosion to occur in that area, Decade has said that eddy current
testing would have some difficulty in detecting it, citing the SER at 32. However,
staff has responded by stating (without contradiction from Decade) that the sleeve
extends far enough beyond the upper joint to constrain any rupture at the joint so
that there would/be a leak of no more than 12.5 gallons per minute, which is far less
than the leakage that might cause critical overheating of fuel. Murphy Affidavit at
4. Consequently, we find that there is no genuine issue of fact concerning the
inspectability of the upper mechanical joint.

Staff also relies on leak limits to detect flaws before ruptures occur. Id. at 3.
However, leaks occurring due to stress corrosion cracking may result when only a
single portion of an extensive crack penetrates through the tube wall. There is a
genuine issue of fact about whether leak detection will provide protection from
ruptures caused by rapid crack propagation along a weakness created by stress
corrosion cracking, originating at or near the site of a small leak. Because
through-wall leaks are a problem caused by a progressive condition, corrosion, we
are not satisfied by staff’s assurance that past experience with operating steam
generators provides empirical support for the proposition that leaks will reliably
precede cracks. Generically, the frequency of stress corrosion, through-wall
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cracks may be expected to increase with the amount of operating experience with
steam generator tubes that are exposed to corrosion and, consequently, past
experience may be a poor indicator of the potentially increasing magnitude of this
problem.

We conclude that there are genuine issues of fact concerning the adequacy of
eddy current testing in the sleeved region. This issue was raised by Decade in a
timely fashion. Letter from Peter Anderson to Mr. Richard G. Bachman, January
18, 1982 at 2 (9(5)); see also LBP-81-44, 14 NRC 850 (1981) at 857-858. Since
the fact relied on by Decade consisted of a letter written by a reliable professional
employee of the applicant, presumably with applicant’s knowledge, we do not
think that applicant was unduly prejudiced because Decade did not update its
answer to applicant’s interrogatories before filing its Motion for Litigable Issues.
Additionally, we see no reason to believe that the failure to update answers was
willful. Decade has told us that almost all its work on this case has been done by
Peter Anderson, who wrote its Motion for Litigable Issues in the couple of days
before it was submitted. We know of no reason to believe that Mr. Anderson had
previously decided to rely on the Porter letter, which now is crucial, but had
accidentally or intentionally concealed this decision.

Although there are genuine issues of fact within this contention, we see no basis
in fact for several other portions of this contention. There is no reason to believe
that there will be “concentration effects” in the tube-sleeve annulus (see Colburn
Affidavit at 6), that sleeving “increases the probability of tube failures generally”
or that “other conductive impurities from the feedwater train . . . will further
degrade and confuse the eddy current signal.” Consequently, we find that these are
not genuine issues of fact and exclude them from consideration at the hearing.

Our concern is limited to possible deficiencies in the use of eddy current testing
to assure the integrity of sleeves. A discussion of the specific issues to be tried may
be found in the introductory portion of this memorandum.

2. Quality Assurance and Expansion of Sleeve in Tube

Decade raised questions about the adequacy of quality assurance with respect to
the sleeving demonstration program. LBP-81-55, 14 NRC 10-17 (1981), 1030-
1032. We found that these questions were without merit.

Now applicant has filed extensive evidence concemning the way the sleeving
tasks will be accomplished and -how the work will be inspected before the steam
generator is returned to service. Fletcher Affidavit at 14-22. In addition, Decade
had the opportunity to attempt to uncover damaging information about the way in
which the sleeving demonstration program was conducted. LBP-82-33, 15 NRC
887 (1982) at 891-892, Nevertheless, Decade continues to rely on alleged defi-
ciencies in the San Onofre sleeving project.
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We do not consider the evidence on the San Onofre project to be sufficient to
raise a genuine issue of fact about either quality assurance or the under- or
over-expansion of sleeves within tubes.

C. 'Loose Parts from Steam Generator Repair

Decade has alleged that loose parts left behind from steam generator repair work
may cause dangerous steam generator tube ruptures. (Fifth Litigable Issue.)
However, applicant assures us (without contradiction from Decade) that none of
the planned work will take place on the secondary side of the steam generator,
where loose parts might be left. Furthermore, we are assured by applicant, on the
record, that the application describes the sleeving process in detail and that under

- no circumstances could any secondary side work be performed under this applica-
tion. Tr. 1328-1329. Consequently, there is no way that approval of this amend-
ment could lead to loose parts being left in the steam generator and there is no
genuine factual dispute about this issue. If secondary side work were done, it
would appear to increase the probability of occurrence of an accident or malfunc-
tion that has not been evaluated in the safety evaluation report; hence, prior
Commission approval would appear to be necessary. See 10 CFR §50.59(a)(1).

D. Expansion Joint in Corroded Area

Decade amended its Motion for Litigable Issues to raise a question concerning
the safety of an expansion joint that might be formed in a corroded area of a tube. It
based its contention on an event that occurred at the San Onofre power reactor in
which sleeves were found to have been expanded into tube areas in which
intergranular attack (IGA) was present. NRC Staff’s Answer to Decade’s In-
terrogatories Relative to the Safety Evaluation Report on Full Scale Sleeving,
August 6, 1982, at 6.

However, it has been the consistent position of both applicant and staff that -
problems in the upper expansion joint can result only in very limited leaks. The
staff’s position, which has not been rebutted by Decade, is that the sleeve extends
far enough beyond the upper joint to constrain any rupture at the joint so that there
could be a leak of no more than 12.5 gallons per minute, which is far less than the
leakage that might cause critical overheating of fuel. Murphy Affidavit at 4.
Consequently, we find that there is no genuine issue of fact concerning the
weakness of an upper mechanical joint that might be formed in an area of a steam
generator tube that has been subject to intergranular attack.
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III. PROCEDURES

We will consult with the parties before setting hearing deadlines, including
deadlines for the filing of direct testimony and a deadline for the simultaneous
filing of findings of fact and conclusions of law, followed by a 10-day period for
simultaneous responses. We request the parties to conform their filings to the
suggestions recently given to parties by the Licensing Board’s order of September
16, 1982, which we attach for the information of the parties.

IV. ORDER

For all the foregoing reasons and based on consideration of the entire record in
this matter, it is this 1st day of October, 1982,

ORDERED

(1) That a hearing shall be held on the following issue: That the license
amendment should be denied or conditioned because applicant has not demon-
strated that eddy current testing is adequate to detect serious stress corrosion
cracking or intergranular attack, in excess of the technical specification prohibit-
ing more than 40 percent degradation of the sleeve wall, in sleeves that would be
inserted within steam generator tubes.

(2) That summary disposition is granted with respect to every other issue in this
case.

FOR THE ATOMIC SAFETY AND
LICENSING BOARD

Peter B. Bloch, Chairman
ADMINISTRATIVE JUDGE

Jerry R. Kline
ADMINISTRATIVE JUDGE

Hugh C. Paxton
ADMINISTRATIVE JUDGE

Bethesda, Maryland
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i UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD
Before Administrative Judges:

Peter B. Bloch, Chairman
Dr. Jerry R. Kline !
Mr. Frederick J. Shon

In the Matter of Docket Nos. 50-440-OL
50-441-OL

CLEVELAND ELECTRIC ILLUMINATING
COMPANY, et al.
Perry Nuclear Power Plant,
Units 1 & 2) September 16, 1982

MEMORANDUM AND ORDER
(Concerning Scheduling)

In the interest of efficient management of this proceeding, the Board invited the
parties’ suggestions for scheduling. Ohio Citizens for Responsible Energy
(OCRE), Sunflower Alliance Inc., et al., Cleveland Electric Illuminating Com-
pany, et al. (applicant), and the Staff of the Nuclear Regulatory Commission
(staff) have each filed their suggestions. Applicant favored commencement of the
evidentiary hearing on December 1, 1982 and allowed no time for the filing of
motions for summary disposition. Intervenors, who provide time for the filing of
motions for summary disposition, both suggested that the hearing begin in May
1983.

Staff’s proposal, which we have adopted with modifications, is a compromise
between applicant and intervenors. It provides for motions for summary disposi-
tion but takes an optimistic view concerning completion of discovery. In adopting
this proposal, we recognize that we are merely adopting targets that may help to
focus our efforts. Should intervening circumstances require, these targets may be
adjusted, by motion.
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We adopt the following schedule:
EVENT

Complete discovery on Issues 3-7
Complete discovery on Issues 9, 11
Complete discovery response on 3-7
Complete discovery response on 9, 11

Motions for summary disposition on 3-7
Motion for litigable issues, QA
Motions for summary disposition on 9, 11

Answers to summary disposition on 3-7
Answer to motion for litigable issues, QA
Answers to summary disposition on 9, 11

Board ruling on summary disposition
Direct testimony filed
Commencement of hearing

TARGET DATE

September 30, 1982
October 15, 1982
October 29, 1982
November 15, 1982

November 15, 1982
November 15, 1982
December 1, 1982

December 10, 1982
December 10, 1982
December 27, 1982

January 17, 1983
January 31, 1983
February 15, 1983

The adopted schedule does not provide for a prehearing conference, despite
OCRE's suggestion that one be held. However, the schedule may be modified if a
party moves, prior to December 27, 1982, to hold such a conference and buttresses
its motion with suggestions for the objectives of the conference.

FORM OF FILINGS

The Board urges the parties to consider how to make summary disposition
motions, motions concerning litigable issues, and post-hearing filings most useful
as instruments to persuade and assist the Board.

Itis our job to examine each admitted contention or each admitted genuine issue
of fact that survives summary disposition in light of the applicable law, including
statutes and regulations and the applicable regulatory materials, including guides
and NUREGs. Next, we must analyze the facts of record in light of those materials
and the relevant arguments of the parties. At the summary disposition stage, we
must determine whether genuine issues of fact exist. At the initial decision stage,
we must determine whether applicant has met the burden of proof with respect to
each of the issues admitted into the proceeding.

We urge the’ parties to make clear, thoughtful filings that comply with the
regulations and demonstrate the logical process the party hopes the Board will
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adopt. This requires careful attention to each fact of record, including providing
assistance to the Board in considering facts that appear to be adverse to the party’s
position. Consideration should be given to conceding, where appropriate, that the
facts do not support the party. Arguments that ignore some of the facts will lack
persuasiveness or, if they lead the Board into error, will expose the party to
reversal on appeal. )

Subsequent to trial, findings and conclusions should not be submitted in num-
bered form. The Board prefers writing decisions (and receiving findings and
conclusions) organized in outline form, discussing the contentions, the law, the
positions of the parties, the relevant facts and the conclusions, including license
conditions that may have been shown to be necessary. You may suggest one or
more consistent lines of reasoning by which the conclusion you favor may be
reached. You may also refute the other party’s suggested lines of reasoning. You
may also suggest specific license conditions or argue against conditions you
oppose. -

Citations to cases should analyze the relevance of the cases. Reliance on dictum
should be disclosed clearly. If a case is relied on for a holding, discuss the facts of
the case and how the principle you distill from the case was relevant to the issues
pending before the court. Only cite strings of cases if each is relevant. The Board
may disregard string citations if early cases in the string are not relevant.

Findings on different contentions will be simultaneously filed pursuant to a
phased schedule that will be adopted after the Board has been advised by the parties
of their preferences. The phased schedule will provide for one or two of the sets of
simultaneous filings to precede the schedule suggested in the regulations. Other
filings will exceed the suggested time schedule, thus allowing greater care in
preparation. Every party may respond to the filings of the others, within 10 days of
filing of the findings of the other party.

We urge the parties to exercise self-discipline. Motions for summary disposition
should be filed only with respect to issues or parts of issues that the movant
believes are not in genuine dispute. Similarly, motions for litigable issues should
be filed only if the movant believes that there is a genuine issue of fact with respect
to each such issue. (The motion for litigable issues is analogous to the answer to a
motion for summary disposition and shall be treated as such under the regulations.
The response to such amotion is in the nature of a motion for summary disposition,
and shall be treated as such; however, the response need only address the issues
raised in the motion for litigable issues.) Issues thought not to be in genuine
contention should be clearly set forth, together with the basis supporting the
statement that there is no genuine issue. Opposition to such motions also should be
made on a clear, point-by-point basis, stating each genuine fact and its record
support. At this stage, genuine facts must be evidentiary — in a form that is
admissible at trial.
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We also urge the parties to continue and improve upon their efforts at construc-
tive cooperation. It is understandable that advocates will on occasion be unable to
reach compromises; but compromise can help to narrow the issues and assist the
Board and the parties to concentrate on truly important issues rather than spreading
their efforts thinly over many issues that no one considers truly important. If the
parties wish, the Board would attempt to assist in discussions aimed at narrowing
or eliminating issues.

NOTICE

The Board wishes to call to the attention of the parties the following recently
published article: Thomas H. Pigford, “The Diagnostics of Nuclear Safety,” 25
Nuclear News 54 (September 1982).

ORDER
For all the foregoing reasons and based on consideration of the entire record in
this matter, it is this 16th day of September, 1982,
ORDERED
(1) The Board adopts the schedule set forth in the accompanying memorandum;
(2) The Board adopts the procedural guidance given to the parties in the
accompanying memorandum.

FOR THE ATOMIC SAFETY AND
LICENSING BOARD

Peter B. Bloch, Chairman
ADMINISTRATIVE JUDGE

Jerry R. Kline
ADMINISTRATIVE JUDGE

Frederick J. Shon
ADMINISTRATIVE JUDGE

Bethesda, Maryland
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Cite as 16 NRC 1355 (1982) LBP-82-89

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD -
Before Administrative Judges:

Peter B. Bloch, Chairman
Dr. Jerry R. Kline
Mr. Frederick J. Shon

In the Matter of Docket Nos. 50-440-OL
50-441-0OL

CLEVELAND ELECTRIC ILLUMINATING
COMPANY, et al.
{Perry Nuclear Power Plant,
Units 1 & 2) October 6, 1982

When applicant objects to the admission of a late-filed contention, intervenors
may file a response. This response should not, however, be an excuse for omitting
necessary materials from the initial filing of the late-filed contention. Ifintervenors
raise new issues in their response, the applicant should have an opportunity to
respond to those.

RULES OF PRACTICE: LATE-FILED CONTENTIONS

Intervenors should be permitted to respond to applicant’s objections to their
late-filed contentions. Applicant may respond to new material found in the
response.

RULES OF PRACTICE: NEW MATERIAL

When a party introduces new material into a filing, opposing parties should have
an opportunity to comment on the new material,
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MEMORANDUM AND ORDER

(Concerning Procedures for Late-Filed Contentions)

On September 13, 1982, Cleveland Electric Illuminating Co., et al., (applicant)
filed a motion that, in essence, requested reconsideration of our Order of August 4,
1981. That Order related to the procedure to be followed when intervenors file late
contentions. It required intervenors to respond to applicant’s arguments that their
motions to admit late-filed contentions should be denied.

Applicant now requests, based on its recent experience with this procedure, that
intervenors no longer be permitted to respond in writing to its motions concerning
their late-filed contentions. It claims that intervenors have abused this process by
filing unexpected material in their reply pleadings, depriving applicant of the
opportunity to respond to this new material. Intervenors Sunflower Alliance Inc.,
et al. and Ohio Citizens for Responsible Energy have joined in opposition to this
motion. The Staff of the Nuclear Regulatory Commission (staff) supports appli-
cant’s motion, to the extent that it favors prohibiting intervenors from using their
reply to introduce new material.

We find applicant’s argument to be without merit. We are governed by Houston
Lighting and Power Company (Allens Creek Nuclear Generating Station, Unit 1),
ALAB-565, 10 NRC 521 (1979), which deals with this subject extensively and
appears to prohibit us from adopting the principle urged upon us by applicant. The
Appeal Board said, in a somewhat tentative voice: .

Before any suggestion that a contention should not be entertained can be
acted upon favorably, the proponent of the contention must be given some
chance to be heard in response.[footnote omitted.]

Id. at 525. Despite the advisory nature of the Appeal Board’s conclusion, we agree
with it.

The decision on the admission of a contention is a crucial part of the case. Before
a contention is excluded from consideration, the intervenor should have a fair
opportunity to respond to applicant’s comments. If applicant challenges the basis
for a late-filed contention, the rationale of Allens Creek seems to be directly
applicable. In addition, although Allens Creek is directly applicable only to the
filing of timely contentions, we believe its implications are far reaching. When an
intervenor files a late contention and argues that it has good cause for late filing
because of the recent availability of new information, intervenor should have the
chance to comment on applicant’s objection that the information was available
earlier. The Board needs to know intervenor’s views about the previous availabil-
ity of information on which intervenor relies to show cause for late filing. The best
source of this information is the party directly affected by the argument.

We therefore conclude that intervenors should be permitted to reply to the
opposition to the admission of a late-filed contention. Since intervenors do not
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challenge our order requiring them to file such replies, we need not reconsider our
decision to require those replies.

RELEVANCE

We note that applicant and staff argue that the prevailing procedure permits
intervenors to file bare-bones pleadings and to spring new arguments on the
unsuspecting applicant. However, applicant’s motion was filed prior to our deci-
sion concerning Sunflower’s Late-Filed Radiation-Dose Contention. LBP-82-79,
16 NRC 1116 (1982). In that decision, we discussed some *surprise statements of
cause for late filing” and concluded that there was no good cause found in those
surprise statements. Had we found that good cause had been shown in those
filings, we would have provided applicant a chance to respond. The principle that a
party should have an opportunity to respond is reciprocal. When applicant raises
legal and factual issues in its response, intervenors may respond to those. When
intervenor introduces material that is entirely new, we will permit applicant to
respond. Due process requires an opportunity to comment.

We agree with the staff that intervenor’s reply should not be an opportunity to
assert new bases for late-filed contentions. Intervenors are now experienced in
what is expected of them. Their initial filings, which often have been of high
quality, are expected to contain their best arguments and factual support for their
contentions. While they may respond to applicant’s challenges, their response
should be more by way of explanation than of new evidence or entirely new lines of
argument,

If intervenors find that they must make new factual or legal arguments, they

. should clearly identify this new material and give an explanation of why they did
not anticipate the need for this material in their initial filing. If this explanation is
satisfactory, the material may be considered; but applicant will be permitted to
respond. )

We will permit intervenors to respond fully concerning the admissibility of their
contentions, but we will not permit the opportunity to reply to be abused. As staff
has pointed out, an overly liberal use of the opportunity to reply would be
tantamount to permitting intervenors to refile late-filed contentions without show-
ing good cause for late refiling. ,

Itis our opinion that the reply procedure used in this case has worked well. It has
been helpful to the Board in deciding the appropriateness of admitting contentions.
See LBP-82-79, 16 NRC 1116 (1982) at 1117, 1118. Although the procedure has
occasionally assisted the Board in excluding contentions, intervenors have not
objected to its use. By permitting the Board to be fully informed before deciding
whether to admit contentions, the procedure has helped the Board to reach
appropriate decisions about the admission of contentions. In particular, it has
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helped the Board to admit contentions of potential safety and environmental
importance and to exclude contentions that have no basis, in light of the documents
already on file in this case.

ORDER

For all the foregoing reasons and based on consideration of the entire record in
this matter, it is this 6th day of October, 1982,

ORDERED

(1) Intervenors shall comply with the procedures governing late-filed conten-
tions that are announced in the accompanying memorandum.

(2) Inall other respects, Cleveland Electric llluminating Co., ez al.’s Septem-
ber 13, 1982 Motion to Revise Procedures for Late-Filed Contentions is denied.

FOR THE ATOMIC SAFETY AND
LICENSING BOARD

N

Peter B. Bloch, Chairman
ADMINISTRATIVE JUDGE

Jerry R. Kline
ADMINISTRATIVE JUDGE

Frederick J. Shon
ADMINISTRATIVE JUDGE

Bethesda, Maryland
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The Licensing Board admits a late-filed contention concerning inadequate
consideration of economic consequences of accidents. The contention’s basis was
found in a recently published study that employed input-output analysis to estimate
the effects of a possible nuclear accident at the Perry Nuclear Power Plant. Because
this appeared to have been the first time such an analysis had been employed, and
because the use of the analysis might require amendment of a portion of the Final
Environmental Statement, it was considered to contribute to good cause for late
filing.

RULES OF PRACTICE: LATE-FILED CONTENTIONS

The use of a new technique for the economic modelling of nuclear accidents may
furnish good cause for late-filing of a challenge to the treatment of economic costs
of accidents in the Final Environmental Statement.
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TECHNICAL ISSUES DISCUSSED

Costs of nuclear accidents (use of input-output analysis)
Input-output analysis of costs of nuclear accidents

'MEMORANDUM AND ORDER

(Concerning Economic Cost Contention)

On August 9, 1982, Ohio Citizens for Responsible Energy (OCRE) moved for
permission to late-file a contention conceming “Inadequate Consideration of
Economic Consequences of Accidents” in the Draft Environmental Statement
(DES) for the Perry Nuclear Power Plant (Perry). Since the relevant sections of the
Final Environmental Statement (FES), which has since been issued, are similar to
the DES, we will consider the contention to relate to the FES.

This is a late-filed contention that must meet the requirements concerning good
cause for late filing. 10 CFR §2.714(a)(1). However, largely because OCRE relies
on a recently published study (NUREG/CR-2591) as the basis for its contention,
we have determined that this requirement is met. We discuss our reasons for this
determination below.

The regulatory requirement that most directly affects the validity of this late-
filed contention is the Statement of Interim Policy, “Nuclear Power Plant Accident
Considerations Under the National Environmental Policy Act,” 45 Fed. Reg.
40101 (June 13, 1980). The Statement requires:

Events or accident sequences that lead to [radioactive] releases shall
include but not be limited to those that can reasonably be expected to
occur. . . . Socioceconomic impacts that might be associated with
emergency measures during or following an accident should also be
discussed.

Id. at 40103.

OCRE contends that the FES is deficient because it failed to include an
assessment of the economic and societal disruption which would occur as a result
of an accident at Perry. It uses NUREG/CR-2591, “Estimating the Potential
Impacts of a Nuclear Reactor Accident,” prepared by the Department of Com-
merce for the Nuclear Regulatory Commission, to establish that there is available a
systematic method for evaluating economic and social disruption and points out
that the relevant section of the FES, §5.9.4.1.4.4, gives only a cursory description
of the economic impacts of accidents. (Unlike the Cleveland Electric Illuminating
Co., etal., (applicant) we do not consider OCRE's contention to relate only to the
failure of the FES to consider the single accident scenario reviewed in NUREG/
CR-2591. We interpret OCRE as intending us to consider whether that document
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provides: (1) a method that should be used, and (2) one example of the use of that
method.) . , .

Our review of FES §5.9.4.1.4.4 persuades us that OCRE is in error when it
asserts that only a “cursory” treatment has been given to economic consequences
of serious accidents. The section describes the use of a complex model to generate
a probability/consequence function, presented in Figure 5.8, “Probability distribu-
tion of mitigation measures cost.”

. However, neither the challenged section nor the filings of the parties shows that
a satisfactory method of considering indirect economic effects, similar to that used
in NUREG/CR-2591, was used or even considered. As applicant has pointed out,
the approach used in the FES is different from that of the NUREG/CR, which
estimates economic effects by using an input/output rather than a direct-cost
approach. Applicant’s Answer to OCRE Motion for Leave to File Its Contention
20 (August 31, 1982) at 7. As OCRE pointed out in its response, the NUREG/CR
“analyzes important factors not considered in the [FJES, e.g., the effect on the
larger American economy (in terms of lost vital industries).” OCRE Response at 4.

It is a possible implication of OCRE’s contention that the entire probability/cost
function in the FES’s Figure 5.8, “Probability distribution of mitigation measures
cost,” should be moved upward and to the right (higher costs at each level of
probability) because economic effects such as unemployment have not been
properly considered. We have no way of knowing how far the curve might need to
be moved, and we therefore do not know how much effect this consideration might
have on the overall cost/benefit balance concerning the operation of Perry. (This
lack of information also prevents us from following applicant’s suggestion and
merely amending the FES to accommodate OCRE’s contention. Applicant’s’
Answer at 14.)

GOOD CAUSE FOR LATE FILING

Both the Staff of the Nuclear Regulatory Commission and the applicant contend
that the DES was issued in March 1982 and that the DES’s alleged failure to
consider economic effects should have been apparent to OCRE at that time — prior
to the issuance of the NUREG/CR that OCRE assigns as its good cause for late
filing. Although there is some truth to this assertion, we consider it to be an
inadequate reason for rejecting this late-filed contention. The publication of the
NUREG/CR, which is an authoritative discussion of a method of accounting for
previously unanalyzed economic costs, might represent an advance in the applica-
tion of input/output analysis to nuclear power plants. None of the parties has
argued that the technique of the NUREG/CR had been previously applied to
nuclear power plants.

Although careful perusal of the DES, armed with the expert knowledge of
available economic modelling techniques, might have permitted OCRE to spot the
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deficiency it now alleges, we do not think so high a standard is to be expected of
public intervenors. It is enough that OCRE keep up with current expert literature,
as it has recently demonstrated that it is capable of doing. LBP-82-53, 16 NRC 196
(1982) at 200-201. Consequently, we find that OCRE has shown good cause for
late filing. 10 CFR §2.714(a)(1)(i).

We also find that there are no other means now available by which petitioner can
protect its interest. Since it was required to comment on the DES prior to the
issuance of the NUREG/CR, the opportunity to comment on the DES was not an -
adequate means to protect its interest, in light of the new information available to
it. 10 CFR §2.714(a)(1)(ii).

Our review of OCRE’s filings on this contention persuades us that it has
demonstrated its competence and its understanding of this issue. We find thatitcan
be expected to assist in developing a sound record. 10 CFR §2.714(a)(1)(iii).

There is no reason to believe that OCRE’s interest in this contention would be
represented by existing parties. 10 CFR §2.714(a)(1)(iv).

Although this is an additional issue in this proceeding, we do not believe that
inclusion of the issue will cause substantial delay. Hence, we find that 10 CFR
§2.714(a)(1)(v) is somewhat adverse to admission of the contention.

On balance, after considering the five factors governing the filing of late
contentions, we find that the preponderance of the considerations involved favors
admitting OCRE’s contention.

ORDER

For all the foregoing reasons and based on consideration of the entire record in
this matter, it is this 8th day of October, 1982,
ORDERED
(1) The following issue is admitted into this proceeding:
Issue #12. The Final Environmental Statement for the Perry Nuclear
Power Plant is deficiént because it has not adequately considered the

s/
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economic effects of serious nuclear accidents, using a technique similar to
that used in NUREG/CR 2591.
(2) Ohio Citizens for Responsible Energy is the lead intervenor on Issue #12.

FOR THE ATOMIC SAFETY AND
LICENSING BOARD

Peter B. Bloch, Chairman
ADMINISTRATIVE JUDGE

Jerry R. Kline
ADMINISTRATIVE JUDGE

Frederick J. Shon
ADMINISTRATIVE JUDGE

Bethesda, Maryland
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HOUSTON LIGHTING AND
POWER COMPANY, et al.
(South Texas Project,
Units 1 and 2) October 15, 1982

The Licensing Board grants the motion of an intervenor to adopt one of the
contentions of another intervenor that has withdrawn from the proceeding but
denies the motion to adopt four other contentions of the departed intervenor. The
Board also dismisses several other proposed contentions.

OPERATING LICENSE HEARINGS: ISSUES FOR
CONSIDERATION

The withdrawal of a party from an operating license proceeding normally serves

to remove that party's contentions from the proceeding (at least insofar as those
contentions have not yet been heard).

RULES OF PRACTICE: NONTIMELY SUBMISSION OF
CONTENTIONS

Contentions filed later than 15 days prior to the special prehearing conference in
an operating license proceeding are considered as late-filed. Except in limited
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circumstances, they may be admitted only upon a favorable balancing of all of the
five factors set forth in 10 CFR §2.714(a)(1). Where “good cause” for failure to file
on time (factor (i)) has not been demonstrated, a contention may still be accepted,
but the burden of justifying acceptance of a late contention on the basis of the other
factors is-considerably greater. :

RULES OF PRACTICE: UNTIMELY INTERVENTION

The *“good cause” factors of 10 CFR §2.714(a)(1) apply equally to the admissi-
bility of both late-filed intervention petitions and late-filed contentions.

RULES OF PRACTICE: NONTIMELY SUBMISSION OF
CONTENTIONS

The required balancing of the “lateness” factors of 10 CFR §2.714(a)(1) is not
obviated by the circumstance that the proffered contentions are those of a partici-
pant that has withdrawn from the proceeding. Gulf States Utilities Company (River
Bend Station, Units 1 and 2), ALAB-444, 6 NRC 760, 795-98 (1977).

Y

RULES OF PRACTICE: NONTIMELY SUBMISSION OF
CONTENTIONS

Even where the lateness factors of 10 CFR §2.714(a)(1) are balanced in favor of
admitting a late-filed contention, a tardy petitioner with no good excuse for
lateness may be required to take the proceeding as it finds it.

RULES OF PRACTICE: NONTIMELY SUBMISSION OF
CONTENTIONS

A motion of a pro se intervenor to adopt late-filed contentions is not to be held to
those standards of clarity and precision to which alawyer’s filing might reasonably
be expected to adhere.
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RULES OF PRACTICE: NONTIMELY SUBMISSION OF
CONTENTIONS

The withdrawal of one party does not constitute “good cause” for the belated
delay of a petitioner in seeking to substitute itself for the withdrawing party, or in
seeking to adopt the withdrawing party’s contentions.

MEMORANDUM AND ORDER
(Ruling upon CCANP’s Motion to Adopt Contentions of CEU)

On June 15, 1982, we approved the joint request of Citizens for Equitable
Utilities (CEU) and the Applicants that CEU be permitted to withdraw as an
intervenor from this proceeding, subject to certain terms and conditions (Tr.
10384). See Memorandum (Memorializing Certain Rulings Announced During
Evidentiary Hearing Sessions of June 15-17, 1982), dated June 24, 1982, As we
pointed out in that Memorandum, CEU’s withdrawal would normally serve to
remove that party’s contentions from the proceeding (at least insofar as those
contentions have not yet been heard). See Texas Utilities Generating Company, et
al. (Comanche Peak Steam Electric Station, Units 1 and 2), CLI-81-36, 14 NRC
1111 (1981). At the request, however, of Citizens Concerned About Nuclear
Power (CCANP), another intervenor, we permitted that organization to advise us
whether it wished to adopt and pursue any of the five contentions that CEU alone
had sponsored (numbers 4-8), as well as the additional “American Bridge”
proposed contentions which CEU had originally sponsored and CCANP had later
co-sponsored.

On July 29, 1982 (within the amended schedule approved by the Board),
CCANP moved to adopt all five of the contentions that CEU, through its withdraw-
al, had abandoned. (CCANP made no mention of any of the “American Bridge”
proposed contentions.) On August 13 and 18, 1982, respectively, the Applicants
and NRC Staff each filed a response opposing CCANR'S motion. For reasons
hereinafter set forth, we grant CCANP’s motion with respect to contention 4 but
deny it with respect to the other contentions which CCANP seeks to adopt.
Because the proposed “American Bridge” contentions relate primarily to the
vendor surveillance program of the project’s former construction contractor, an
organization which will no longer be employed for further construction, we regard
those contentions as moot (as well as abandoned) and dismiss them for those
reasons.

1. Contentions (such as those involved here) filed later than 15 days prior to the
special prehearing conference (which in this case took place in early 1979) are
considered as late-filed. Except in limited circumstances (see note 1, infra), they
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may be admitted only if they meet the normal standards for contentions (e.g., basis
and specificity) and, as well, upon a favorable balancing of the five factors set forth
in 10 CFR §2.714(a)(1), viz: i
(i) Good cause, if any, for failure to file on time.
(ii) The availability of other means whereby the petitioner’s interest will be
protected. :
(iii) The extent to which the petitioner’s participation may reasonably be
expected to assist in developing a sound record.
(iv) The extent to which the petitioner’s interest will be represented by
existing parties.
(v) Theextentto which the petitioner’s participation will broaden the issues

or delay the proceeding. .

See, e.g. Houston Lighting and Power Company (Allens Creek Nuclear Generat-
ing Station, Unit 1), ALAB-671, 15 NRC 508, 509 (1982).

We are here concemed only with the “lateness” or “good cause™ factors,
inasmuch as we have previously determined that the former CEU contentions met
the other requisite requirements for contentions. The “good cause™ factors of 10
CFR §2.714(a)(1) apply equally to the admissibility of both late-filed intervention
petitions and late-filed contentions. See 43 Fed. Reg. 17798 (April 26, 1978);
Consumers Power Company (Midland Plant, Units 1 and 2), LBP-82-63, 16 NRC
571, 586 (1982). Moreover, as the Applicants and Staff each point out, the
required balancing of factors is not obviated by the circumstance that the proffered
contentions are those of a participant that has withdrawn from the proceeding. Gulf
States Utilities Company (River Bend Station, Units 1 and 2), ALAB-444, 6 NRC
760, 795-98 (1977). As there stated:

If, in the circumstances of the particular case, there is a sound foundation
for allowing one entity to replace another, it can, of course, be taken into
account in the making of the “good cause” determination.

Id. at 796.

In balancing the “lateness” factors in the circumstances before us, we must take
all of the factors into account.! However, we are not required to give the same
weight to each one of them. South Carolina Electric and Gas Company, et al.
(Virgil C. Summer Nuclear Station, Unit 1), ALAB-642, 13 NRC 881, 895
(1981). Where “good cause” for failure to file on time (factor (i)) has not been
demonstrated, a contention may still be accepted, but the burden of justifying
acceptance of a late contention on the basis of the other factors is considerably
greater. Nuclear Fuel Services, Inc. and New York State Atomic and Space
Development Authority (West Valley Reprocessing Plant), CLI-75-4, 1 NRC 273,

! Information emanating from recently issued Staff documents could give rise to contentions without
the necessity of balancing the various factors. Duke Power Company, et al. (Catawba Nuclear Station,
Units 1 and 2), ALAB-687, 16 NRC 460 (1982). No such information is involved in our present
consideration of CCANP’s motion.
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275 (1975). In that regard, the likelihood that acceptance of a contention will
contribute to the development of a sound record on a particular question is of
significant importance. Midland, LBP-82-63, supra, 16 NRC at 577; Cincinnati
Gas and Electric Company, et al. (William H. Zimmer Nuclear Station), LBP-80-
24, 12 NRC 231, 237 (1980); accord, Portland General Electric Company, et al.
(Pebble Springs Nuclear Plant, Units 1 and 2), CLI-76-27, 4 NRC 610, 617
(1976). In any event, even where the factors are balanced in favor of admitting a
late-filed contention, a tardy petitioner with no good excuse for lateness may be
required to take the proceeding as it finds it. West Valley, CLI-75-4, supra, 1 NRC
at 276.

We turn now to CCANP’s request.

2. CCANP’s motion to adopt contentions 4-8 is perfunctory at best It briefly
recites the subject matter of each of those contentions. It goes on to state that CEU
has already met the standards of specificity and has established a sufficient basis
for the litigation of these contentions — a proposition with which no party
disagrees and which, as we have previously pointed out (p. 1367, supra), is not in
issue. As for good cause for lateness, CCANP states only that its motion is
responding to the withdrawal of CEU, and that the questions raised by the
contentions “were not answered prior to CEU’s withdrawal” and “relate to poten-
tially serious health and safety problems which could be created should the South
Texas Nuclear Project [ever] be given a license to operate.” CCANP adds that it
“considers itself obligated to pursue these questions to a satisfactory resolution.”

These cursory assertions, taken alone, are insufficient to produce a balance of
the factors in 10 CFR §2.714(a)(1) which would cause us to allow CCANP to adopt
any of CEU’s abandoned contentions. Cf. Duke Power Company (Perkins Nuclear
Station, Units 1, 2 and 3), ALAB-615, 12 NRC 350, 352 (1980). Nonetheless, we
recognize that CCANP is not represented by counsel and that a pro se intervenor is
not *'to be held to those standards of clarity and precision to which a lawyer might
reasonably be expected to adhere.” Houston Lighting and Power Company (Allens
Creek Nuclear Generating Station, Unit 1), ALAB-590, 11 NRC 542, 546 (1980);
Public Service Electric and Gas Company (Salem Nuclear Generating Station,
Units 1 and 2), ALAB-136, 6 AEC 487, 489 (1973). Thus, in balancing the
“lateness” factors, we have taken into account not only the limited claims made by
CCANP but also facts and circumstances of which we are aware and which, in our
opinion, are relevant to a balancing of the “lateness™ factors.

In reaching a balance of the factors on the various contentions, we have found
that factor (i) balances the same way for all of the contentions but that the other
factors balance differently for contention 4 (hurricanes) than they do for conten-
tions 5-8. We shall therefore discuss factor (i) first and then turn to the application
of the other factors to contentions 5-8 and 4, respectively.

a. The only reason cited by CCANP, or of which we are aware, for the late
filing of these contentions is that the filing resulted from the withdrawal of CEU.

1368



CCANTP filed its motion within a reasonable time after that withdrawal. Before
doing so, however, it never had exhibited any particular independent interest in
any of the contentions in question. But the withdrawal of one party has been held
not to constitute “good cause” for the belated delay of a petitioner in seeking to
substitute itself for the withdrawing party (or, comparably, to adopt the withdraw-
ing party’s contentions). River Bend, ALAB-444, supra, 6 NRC at 796-97. As the

Court of Appeals has stated (in a decision relied on by the River Bend Appeal

Board):

’ We do not find in statute or case law any ground for accepting the
premise that proceedings before administrative agencies are to be con-
stituted as endurance contests modeled after relay races in which the baton
of proceeding is passed on successively from one legally exhausted con-
testant to a newly arriving legal stranger.

Easton Utilities Commissionv.AEC, 424 F.2d 847, 852 (D.C. Cir. 1970). And, as

we noted earlier, the same standards apply to an existing intervenor seeking to

adopt the abandoned contentions of another intervenor as to a “newly arriving legal
stranger.”

Based on the foregoing authority, we find that CCANP as a matter of law has not
established *“good cause” for its delay in asserting its interest in litigating conten-
tions 4-8.

b. In the context of this case, factors (ii) and (iv) are related. As applied to
contentions 5-8, we are aware of no means outside the NRC for CCANP’s interest
in those contentions to be protected; and, if CCANP is not permitted to adopt those
contentions, its interest in those contentions will not be represented by an existing
party. On the other hand, one of the parties to this proceeding — the NRC Staff —
has the primary responsibility for reviewing all safety and environmental issues
prior to the award of any operating license. Although such review does not involve
the adjudicatory process, the Staff nevertheless seeks to provide reasonable
assurance that an issue is resolved satisfactorily. CCANP has provided us with no
reason to question whether the NRC Staff’s review of the issues raised by
contentions 5-8 will be adequate. It has advanced only its conclusory opinion that,
as of last June, the issues had not been resolved — a not too surprising situation
given the current status of the project and the fact that neither construction nor the
Staff’s review is scheduled to be completed for more than 4 years. Moreover, with
respect to contentions 5-8 (and unlike contention 4), we have no reason to question
whether the Staff’s review will be adequate. (We will discuss contention 4 in
section 3, infra.) For those reasons, and lacking any contrary information from

2 See also South Carolina Electric and Gas Company, et al. (Virgil C. Summer Nuclear Station, Unit
1), ALAB-642, 13 NRC 881, 887 n.4 (1981) and Duke Power Company (Cherokee Nuclear Station,
Units 1, 2 and 3), ALAB-440, 6 NRC 642, 644-45 (1977), in each of which the Appeal Board ruled that
allegedly inadequate representation by an existing intervenor did not constitute good cause for another
petitioner’s late-filed intervention.
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CCANP, we conclude that CCANP’s interest in having contentions 5-8 resolved
will be adequately protected by the NRC Staff, albeit outside the adjudicatory
process. We regard this factor as neutral with respect to permitting CCANP to
adopt contentions 5-8.

¢. CCANP has not provided any information as to how it would assist in
developing a sound record on any of CEU’s contentions. It has not indicated
whether it would call any witnesses or whether it would present documentary or
other evidence beyond that already identified by CEU. The adjudicatory consider-
ation of various issues, and in particular the availability of cross-examination, will
invariably produce a more complete record than would the non-adjudicatory
consideration of those same issues. Moreover, CCANP’s participation to date has
served this purpose. We would expect that its proposed findings (if comparable to
those we have recently received from CCANP) would serve to present forcefully
and competently views somewhat at odds with those advanced by the Applicants or
Staff. Thus, to some extent, our acceptance of CCANP as a sponsor of contentions
5-8 would inevitably serve to assist in producing a better record on those conten-
tions than would otherwise be the case. We balance this factor slightly in favor of
accepting contentions 5-8.

d. Permitting CCANP to adopt contentions 5-8 would perforce result in a
broadening of the issues, but delay in this extended proceeding would not neces-
sarily result. These issues would not likely be heard until phase III of this
proceeding (some time in 1986). There is sufficient time in the interim to establish
schedules for additional discovery and hearings which could preclude any delay in
completion of the proceeding. However, some uncertainty with respect to poten-
tial delay does remain, since we cannot predict with perfect accuracy the length of
time needed to hear these issues. Therefore, we regard factor (v) as balancing
slightly against accepting contentions 5-8.

¢. Insum, factor (i) must be balanced against accepting any of the contentions,
including 5-8. Factor (iii) balances slightly in favor of accepting contentions 5-8,
and factor (v) balances slightly against accepting those contentions. Factors (ii)
and (iv) are neutral. Based on this balance of the factors, we conclude that the
strong showing needed to offset the absence of good cause for Jate filing has not
been made with respect to contentions 5-8. We therefore decline to permit CCANP
to adopt those contentions.

3. As we have explained, CCANP’s showing of good cause for late filing
(factor (i)) was as inadequate for contention 4 as for the other contentions.
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Nonetheless, based on the record before us, the balance of the factors is con-
siderably different for contention 4 (hurricanes) than for the other contentions.3

a. With respect to factors (ii) and (iv), and as was the case with the application
of those factors to the other contentions, we know of no forum outside NRC for
CCANP’s interest in contention 4 to be protected; and, if CCANP is not permitted
to adopt contention 4, its interest in that contention will not be represented by an
existing party. The NRC Staff will undertake its normal review of the design of this
facility vis-a-vis hurricanes. However, although CCANP has not provided us with
information demonstrating that the normal review might be deficient, we have
reason to question whether the Staff’s review will be adequate (see section 3.b,
infra). For that reason, we conclude that CCANP’S interest in contention 4 may
not be adequately protected by the NRC Staff and that factors (ii) and (iv) balance
slightly in favor of permitting CCANP to adopt that contention.

b. Asin the case of the other contentions, adjudication by its very nature would
assist in producing a better record on contention 4 than would otherwise be the
case. With respect to this contention, however, adjudication may be the only way
of achieving an adequate record. The contention asserts that the facility has been
inadequately designed to withstand hurricanes which have occurred along the
Texas Gulf Coast. CEU advanced this claim with respect to both Category 1
structures and equipment, and non-Category I structures and equipment that might
provide missile-type projectiles which could penetrate Category I structures, It
challenged the adequacy of the operating wind speed of 120 mph (with a peak gust
value of 156 mph) appearing in the Applicants’ Environmental Report and the
Staff’s construction-permit Safety Evaluation Report (SER). In support of this
claim, its intervention petition (dated February 23, 1979) asserted, inter alia, that
Hurricane Carla (September 1961) had winds in excess of 170 mph at Port Lavaca
and from 150-175 mph in the Matagorda area, and that Hurricane Celia (August
1970) had gusts at the time of landfall of 160-180 mph. In a response to discovery
which it filed on April 23, 1980, CEU provided, inter alia, studies by the
Department of Commerce (NOAA) and the Center for Applied Geosciences,
College of Geosciences, Texas A&M University, which appear to support the
allegations of the contention.

In contrast, the FSAR at the OL stage reflects that, although wind speeds greater
than 156 mph had been recorded relatively close to the site, for varying reasons

3 Contention 4 reads as follows:

The South Texas Project (STP) Category 1 structures and equipment are inadequately
designed and constructed with respect to wind loadings as demonstrated by the fact that actual
wind velocities associated with hurricanes which have occurred along the Texas Gulf Coast
have exceeded wind loadings for which STP structures have been designed and evaluated.
Further there are non-Category 1 structures containing -equipment which if destroyed or
damaged would jeopardize the safe operation of STP. These non-Category 1 buildings are not
designed to withstand winds generated by hurricanes and if damaged would provide missile
type projectiles which could penetrate Category 1 structures which are inadequately protected.
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they were not utilized by the Applicants. Hurricane Carla is said to have produced
wind gusts of 175 mph at Port Lavaca (approximately 40 miles from the site) and
160 mph at Matagorda (approximately 8 miles from the site). These readings were
discounted by the Applicants because they were assertedly “obtained from instru-
ments not installed, calibrated, or maintained by the U.S. Weather Bureau [citing a
non-published personal communication dated June, 1974] * * * and may not have
been calibrated or maintained according to prescribed U.S. Weather Bureau
procedures” (FSAR, §2.3.1.2.6, at p. 2.3-6a, emphasis supplied). The FSAR
goes on to state that the instrument at Matagorda was capable of monitoring wind
speeds of up to 125 mph; and that, during Hurricane Carla, “the indicator
continued to move beyond the 125 mph limit to a position on the dial estimated to
be 183 mph, at which time the support structure failed” (id., at p. 2.3-7). For such
reasons, the FSAR denominated these high wind speed readings as “highly
questionable” and, accordingly, declined to utilize them in determining the wind
speed for which the facility was to be designed. Instead, the FSAR utilized the
weighted average of the highest wind speeds recorded for various hurricanes
(including Celia and Carla) at Corpus Christi, Galveston and Victoria, Texas,
locations considerably farther from the site than Matagorda or Port Lavaca.

As should be readily apparent, this analysis includes many unanswered ques-
tions. For instance, is a composite of high wind speeds at locations somewhat
distant from the site acceptable for determining the “most severe [hurricane] * * *
historically reported for the site and surrounding area,” as contemplated by 10 CFR
Part 50, Appendix A, Criterion 2, or for determining the “fastest mile of wind” as
contemplated by §2.3.1 of the Standard Review Plan (NUREG-0800)? Is it
appropriate to discount or ignore local high wind speeds on the ground that they
stem from instruments which “may” not have been calibrated or maintained in
accordance with Weather Bureau (NOAA) procedures? Should not high wind
speeds appearing at least in the NOAA report supplied by CEU (which explicitly
took the “facts on each storm * * * from Weather Service records”) be utilized in
determining the appropriate hurricane design basis for this facility — particularly
since those wind speeds apparently occurred much closer to the site than those
utilized by the Applicants? In short, does the current record of this proceeding
reflect an effort of the Applicants to explain away the highest reported wind
speeds, rather than an effort to assure that the facility is appropriately designed to
resist wind speeds which could predictably be reached at the site?

Normally, we would expect that questions of this sort would be resolved by the
Staff prior to its grant of an operating license. At the construction permit stage,
however, the Staff accepted a virtually identical submission by the Applicants
(PSAR, §§2.3.1.3.1, 2.3.1.3.6). The Staff noted that the Applicants had ex-
amined and discounted reports of extreme wind speeds in the site area but
concluded, without explanation, that the selected operating wind speed of 120mph
(with a peak gust value of 156 mph) was “acceptable based on the data available”
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(construction permit SER, NUREG-75/075, §2.3.2, at p. 2-10).4 For that reason,
given the existing Staff conclusion at the construction permit stage there is a
significant question in our minds whether the Staff would seriously consider or
reconsider questions such as we have outlined or would provide an adequate
on-the-record response to such questions.

There is another reason for a serious review of hurricanes at the OL stage. In
August, 1980, after the construction permit review — indeed subsequent to the
submission and acceptance of CEU’s hurricane contention — another hurricane
(Allen) occurred with wind speeds reportedly as high as 180 mph (although not
necessarily at the point where that hurricane passed nearest to the site). The
ramifications of this hurricane should be thoroughly studied prior to reaching any
decision on an appropriate hurricane design for this facility.’

Finally, and of significant importance, the timing of our consideration of the
hurricane issue will produce a more sound licensing record than if the Staff
considers this issue during the normal course of its review. The Staff would not
normally consider this question until it issues its SER for operations; that issuance
will not likely occur in this proceeding until some time in 1986, when construction
of the facility is virtually complete. At that time, however, alteration of the facility
to achieve additional hurricane protection, should that be necessary, would be
difficult. The only practicable remedy for inadequate hurricane design which
might then be viable might be a technical specification limiting operations in the
event of the approach of a severe hurricane.b That remedy in our view presents
potentially undesirable social, if not technical, implications. In contrast, at the
stage of construction to be reached in the relatively near future, structural alteration
likely could be made if necessary to accommodate hurricane winds higher than
those for which the facility is currently designed.

-At the prehearing conference in December, 1981, we suggested that the hurri-
cane issue be dealt with in Phase I of the proceeding (i.e., sometime during 1983).
Tr. 9042-43, 9085-86; Fourth Prehéaring Conference Order, dated December 16,
1981, pp. 5-6. The Staff was not enthusiastic over that approach. Tr. 9085-88. We
opine that, if left to the Staff, the issue will not likely be considered until too late in
the review to produce what might turn out to be the best resolution. For that
additional reason, the record on hurricanes is likely to be more sound if developed

4 The construction permit hearing was uncontested on this issue, and the Licensing and Appeal Boards
did not even refer to hurricane wind speeds. LBP-75-46, 2 NRC 271, 308; LBP-75-71, 2 NRC 894,901
(1975); affirmed, ALAB-306, 3 NRC 14 (1976).

5 We have already advised the parties that Hurricane Allen should be examined in conjunction with
contention 4 (Tr. 9042). Section 2.3 of the FSAR (which includes discussion of hurricanes) was most
recently amended in May, 1979 and thus includes no discussion of Hurricane Allen.

6 The Staff apparently is imposing a condition of that type on Indian Point Unit 2, an operating reactor
which it believes is inadequately designed to withstand severe hurricanes. See Nucleonics Week, Vol.
23, No. 36 (September 9, 1982), at pp. 3-4.
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by the Licensing Board through adjudication, on the schedule which we have
recommended, than by the Staff through its normal review procedures.

In sum, we find that contention 4 is a serious safety issue and that the record on
this contention will be significantly improved if developed through adjudication,
and we balance factor (iii) strongly in favor of permitting CCANP to adopt that
contention.

c. Permitting CCANP to adopt contention 4 would result in a broadening of the
issues, but delay clearly would not result. As set forth above, we plan — indeed we
find it essential — to litigate contention 4 during phase II of this proceeding; those
hearings will take place some time in 1983, approximately three years prior to the
likely issuance of the SER. Further discovery on contention 4 need not extend
beyond the period heretofore scheduled for phase II discovery (a 90-period
commencing with the future issuance by the Staff of its review of Bechtel's
analysis of the Quadrex Report, see Tr. 10664-667).” For that reason, we consider
factor (v) as balancing slightly in favor of permitting CCANP to adopt con-
tention 4., 4

d. Insum, factor (i) must be balanced against accepting contention 4 as well as
the others. Factors (ii), (iv) and (v) balance slightly in favor of permitting CCANP
to adopt contention 4. Factor (iii) balances strongly — even conclusively — in
favor of accepting contention 4. Based on this balance of the factors, we conclude
- that the strong showing needed to offset a lack of showing of good cause for late
filing has been made with respect to contention 4 (hurricanes). We are therefore
permitting CCANP to adopt that contention.

With respect to contention 4, much discovery has already been undertaken,
albeit by and from CEU rather than CCANP. CCANP must take the proceeding
with regard to that contention as it finds it. Thus any further discovery with respect
to contention 4 (which, as we have stated, is not to extend beyond the time frame
previously established for phase Il discovery) must be limited to supplementary or
additional information. (The Applicants and Staff may, of course, seek to deter-
mine whether CCANP plans to present information beyond that previously identi-
fied or produced by CEU; CCANP may inquire whether the Applicants or Staff
possess relevant information additional to that which was provided to CEU.) We
are permitting such discovery with respect to contention 4 to commence immedi-
ately.

For the reasons stated, it is, this 15th day of October, 1982,

ORDERED -

1. That CCANP’s motion to adopt contentions of CEU is granted with respect
to contention 4 and denied with respect to contentions 5-8.

7We earlier contemplated that issues other than the Quadrex Report would be included in this
discovery period. Memorandum dated June 24, 1982, p. 3.
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2. That the proposed “American Bridge” contentions are dismissed.

3. That discovery on contention 4 (as outlined herein) may begin immediately
but shall extend no later than the period heretofore established for other phase II
issues. .

FOR THE ATOMIC SAFETY AND
LICENSING BOARD

Charles Bechhoefer, Chairman
ADMINISTRATIVE JUDGE

Bethesda, Maryland
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Cite as 16 NRC 1376 (1982) LBP-82-92

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD
Before Administrative Judges:

James A. Laurenson, Chairman
Mr. Glenn O. Bright
Dr. Jerry Harbour

In the Matter of Docket Nos. 50-416-OL
50-417-OL
ASLBP No. 82-476-04-OL

MISSISSIPPI POWER AND LIGHT
COMPANY, et al.
(Grand Gulf Nuclear Station,
Units 1 and 2) October 20, 1982

The Licensing Board denies an untimely petition to intervene filed by the State
of Louisiana in a previously uncontested matter.

LICENSING BOARDS: JURISDICTION

A licensing board has jurisdiction pursuant to 10 CFR §2.717(a) to rule on an
untimely petition to intervene even though the Office of Nuclear Reactor Regula-
tion already has issued a low power operating license.

RULES OF PRACTICE: INTERVENTION BY A STATE

Where a state seeks to intervene and attain party status pursuant to 10 CFR
§2.714(a)(1) rather than participate as an interested state pursuant to 10 CFR
§2.715(c), its untimely petition to intervene will be evaluated under the criteria for
nontimely petitions to intervene set forth in §2.714(a)(1).
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INTERVENTION: UNTIMELY PETITION

In evaluating the factors enumerated in 10 CFR §2.714(a) for late-filed peti-
tions, the Board finds that the State of Louisiana failed to establish good cause for
its late-filing, offered no showing of its ability to make a substantial contribution to
the record, and sought to expand the issues and delay the proceeding. The Board
denies the petition to intervene because the above factors outweighed the finding
that no other means were available to protect the State’s interest and no other party
would represent that interest.

ENVIRONMENTAL ISSUES: FUEL CYCLE; VALIDITY OF
TABLE S-3

Because the D.C. Circuit Court of Appeals granted a motion to stay the issuance
of its mandate in NRDC v. NRC, 685 F.2d 459 (D.C. Cir. 1982), (in which it found
Table S-3 to be invalid) and subsequently a petition for certiorari was filed in the
Supreme Court, Table S-3 remains in force and, pursuant to 10 CFR §2.758, this
Board is unable to consider challenges to its validity.

MEMORANDUM AND ORDER
DENYING STATE OF LOUISIANA’S PETITION FOR
INTERVENTION

I. SUMMARY

In a previously uncontested operating license matter, the Licensing Board holds
that it has jurisdiction to rule on the late-filed petition to intervene of the State of
Louisiana even though the Office of Nuclear Reactor Regulation already issued a
low power operating license. However, the Licensing Board denies the petition to
intervene. In evaluating the factors enumerated in 10 CFR §2.714(a) for late-filed
petitions, the Board finds that Louisiana failed to establish good cause for its
late-filing, offered no showing of its ability to make a substantial contribution to
the record, and sought to expand the issues and delay the proceeding. These factors
were found to outweigh the factors that no other means were available to protect
Louisiana’s interests and that no other party would represent that interest. The fact
that the District of Columbia Circuit Court of Appeals stayed its mandate in NRDC
v. NRC, 685 F.2d 459 (D.C. Cir. 1982), coupled with NRC’s petition for
certiorari to the U.S. Supreme Court means that Table S-3 is still in force at this
time. Thus, pursuant to 10 CFR §2.758, the Board is unable to consider challenges
to Table S-3 in this proceeding. The Commission has retained to itself the decision
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whether to grant full power operating licenses. The petition is denied and the

proceeding is dismissed. |

II. PROCEDURAL HISTORY

On September 4, 1974, the Atomic Energy Commission issued construction
permits for Grand Gulf 1 and 2. On July 28, 1978, the Nuclear Regulatory
Commission published a notice in the Federal Register regarding “receipt of
application for operating licenses for Grand Gulf 1 and 2 and opportunity for
hearing.” 43 Fed. Reg. 32903 (July 28, 1978). No petition for leave to intervene or
request for hearing was received within the 30-day period provided in the notice.
Hence, no licensing board was convened and no hearing on the operating licenses
was held. Construction of Grand Gulf 1 was completed on June 16, 1982 and a low
power operating license was issued to Applicants by the Office of Nuclear Reactor
Regulation on that date for Grand Gulf 1. Construction of Grand Gulf 2 was halted
on December 31, 1979 with approximately 22% of construction completed.
Although some construction has resumed, the completion of construction of Grand
Gulf 2 is not scheduled at this time.

On July 26, 1982, the Attorney General of Louisiana, William J. Guste, Jr.,
filed a “Petition to Participate as an Interested State in Facility Operating License
Proceedings, etc.” Curiously, the body of the Attorney General’s Petition in-
dicates that Louisiana seeks party status as an intervenor pursuant to 10 CFR
§2.714(a)(1) rather than participation as an interested state pursuant to 10 CFR
§2.715(c). The Petition does not set forth a specific proposed contention but
mentions a need to consider the environmental impact of fuel cycle activities
pursuant to the decision concerning Table S-3 in NRDC v. NRC, supra. The
Petition does not specify either Grand Gulf 1 or Grand Gulf 2 as the object of the
Attorney General's concern. In light of the suspended construction status of Grand
Gulf 2, we shall assume that the Attorney General’s Petition relates to Grand Gulf
1. In addition to the foregoing problems concering the Petition, it also fails to
contain any information concerning the following: (1) good cause for failure to file
on time; (2) the extent to which Louisiana’s participation may be expected to assist
in developing a sound record; and (3) whether Louisiana’s participation will delay
the proceeding.

On August 3, 1982, this Board was established to rule on the Petition and to
preside over the proceeding in the event that a hearing is ordered. On August 10,
1982, the NRC Staff filed its opposition to the Petition. Staff contends that a
balancing of the factors enumerated in 10 CFR §2.714(a)(1) concerning nontimely
intervention weighs heavily against accepting the Petition and that it should be
denied. On August 19, 1982, Applicants filed their Answer to the Petition.
Applicants assert the following: (1) the Board lacks jurisdiction to consider the
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Petition or grant any relief; and (2) even if the Board has jurisdiction, the Petition is
untimely and should be denied.

On August 31, 1982, the Board ordered the State of Louisiana to respond to the
arguments of NRC Staff and Applicants. Louisiana’s Brief in Support of its
Petition makes it clear that the State is seeking intervention and party status. The
Brief asserts that “all further proceedings in the instant matter [should] cease until
the issue [of the validity of Table S-3] is resolved by the Supreme Court.”
Louisiana Brief at 3. Louisiana contends that the Licensing Board has jurisdiction
to rule on the petition for leave to intervene. Turning to the criteria ir 10 CFR
§2.714(a), the State argues as follows: (1) it has good cause to justify its untimely
petition; (2) it has the means to obtain expertise to assist in developing a sound
record; (3) the NRC Staff concedes that the State has no other available means or
parties to protect or represent its interests; and (4) the factor of delay is inapplicable
when the granting of a petition results in the ordering of a hearing.

III. JURISDICTION OF BOARD

This Board was established on August 3, 1982, by B. Paul Cotter, Jr., Chief
Administrative Judge, Atomic Safety and Licensing Board Panel. Nevertheless,
Applicants assert that “the Licensing Board lacks jurisdiction to consider the
Petition or grant any relief with respect to Grand Gulf, Unit 1.” Thus, before we
may consider the merits of the Petition or the opposition to it, we must resolve the
issue of the Board’s jurisdiction to decide this matter.

In essence, Applicants assert that “when the Director, Nuclear Reactor Regula-
tion, issued an operating license on June 16, 1982, the proceeding with regard to
Unit 1 was at an end and the Licensing Board no longer possessed jurisdiction to
entertain a petition for intervention or arequest for any relief.” Applicants’ Answer
at p. 4. Applicants rely on an introductory paragraph in a Commission decision in
an antitrust matter where construction permits were discussed as follows:

“An initial decision favorable to the applicants was issued in late 1975
(LBP-75-71, 2 NRC 894), construction permits were duly issued, and the
Atomic Safety and Licensing Appeal Board affirmed the initial decision in
early 1976. ALAB-306, 3 NRC 14. The Commission chose not to review
the Appeal Board’s decision, and judicial review was not sought within the
prescribed time. At that point, the construction permit proceeding, includ-
ing its antitrust review aspect, had come to an end.” Houston Lighting and
Power Company, et al. (South Texas Project, Unit Nos. 1 and 2), CLI-77-
13, 5 NRC 1303, 1305 (1977).

Applicants then argue: “Therefore, the filing of a late petition for intervention after
the issuance of an operating license in an uncontested case, as petitioner acknowl-
edges, constitutes a request to reopen the proceeding.” Applicants’ Answer at 5.
This is a non sequitur. The Commission, in South Texas, supra, stated that the
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Licensing Board decided a construction permit proceeding in favor of Applicants,
the Appeal Board affirmed, the Commission chose not to review the Appeal
Board’s decision, and judicial review was not sought. Thus, the Commission
concluded that the construction permit proceeding had come to an end. In the
instant case, Applicants argue that the filing of a late petition for intervention after
the issuance of a low power operating license by the Office of Nuclear Reactor
Regulation in an uncontested case “constitutes arequest to reopen the proceeding.”
There are several important differences, to wit:

(1) In the instant case the Commission has not yet had an opportunity to
review the decision to grant a low power operating license and to make
its own decision concemning the issuance of a full power operating
license;

(2) The issuance of a low power operating license by the Office of Nuclear
Reactor Regulation is not tantamount to a Commission determination
not to review an Appeal Board decision; and

(3) Notwithstanding the title of Louisiana’s Petition, there is no closed
proceeding to reopen.

This appears to be a case of first impression. We have been unable to find any prior
decision dealing with attempts to intervene in an uncontested operating license
proceeding after the issuance of a low power license. However, on the issue of this
Board’s jurisdiction, we believe that the Commission’s regulations make it clear
that this Board has jurisdiction until the Commission acts on the full power
operating license. 10 CFR §2.717(a) provides in pertinent part as follows:
“Unless otherwise ordered by the Commission, the jurisdiction of the
presiding officer designated to conduct a hearing over the proceeding,
including motions and procedural matters, commences when the proceed-
ing commences. . . . A proceeding is deemed to commence when a notice
of hearing or a notice of proposed action pursuant to §2.105 is issued. . . .
The presiding officer’s jurisdiction in each proceeding will terminate upon
the expiration of the period within which the Commission may direct that
the record be certified to it for final decision, or when the Commission
renders a final decision . . . whichever is earliest.”

Since the notice of July 28, 1978 is within the scope of 10 CFR §2.105, the
Board’s jurisdiction can be established as of that date. In any event, it is clear that, '
at the latest, this Board acquired jurisdiction upon its establishment on August 3,
1982. More importantly, it is clear from §2.717 that the Board’s jurisdiction does
not terminate until the time the Commission issues a final decision or the time
expires for Commission certification of the record. Thus, the fact that the Office of
Nuclear Reactor Regulation issued a low power operating license cannot be
equated with a final decision rendered by the Commission. The Commission
published a statement of policy in the Federal Register announcing that it had
decided to “retain to the Commission itself the decision of whether or not an
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applicant will be granted authority for commercial operation, i.e., full power
operation. . . .” 46 Fed. Reg. 47906 (September 24, 1981). Until the Commis-
sion exercises its authority to license full power operation, this Board has jurisdic-
tion to resolve all issues before it. Applicants’ objection and challenge to the
Board’s jurisdiction is denied.

IV. NONTIMELY FILING OF PETITION

The Commission’s regulations at 10 CFR §2.714(a)(1) provide that nontimely
filings of petitions to participate as a party will not be entertained absent a
determination that the petition should be granted based upon a balancing of the
following factors:

(i) Good cause, if any, for failure to file on time.

(ii) The availability of other means whereby the petitioner’s interest will be
protected.

(iii) The extent to which the petitioner’s participation may reasonably be
expected to assist in developing a sound record.

(iv) The extent to which the petitioner’s interest will be represented by
existing parties.

(v) Theextent to which the petitioner’s participation will broaden the issues
or delay the proceeding.

A. Participation as a Party

The State of Louisiana’s Petition is ambiguous. It is captioned, *Petition to
Participate as an Interested State . . .” However, in the body of the Petition,
Louisiana asks for leave to participate pursuant to 10 CFR §2.714(a)(1). If
Louisiana wished to participate as an interested state, it would have relied on 10
CFR §2.715(c). The State of Louisiana is no stranger to NRC proceedings. In
1977, Louisiana appealed a licensing board decision concerning a construction
permit for River Bend Station. In that matter, the Appeal Board discussed the
differences between participation as an interested state pursuant to §2.715(c) and
participation as a party pursuant to §2.714(a). Guif States Utilities Company
(River Bend Station, Units 1 and 2), ALAB-444, 6 NRC 760, 796-98 (1977).
Moreover, the fact that Louisiana’s Petition here raises specific issues concerning
high-level radioactive waste disposal, confirms its other statements in its Petition
and Brief regarding intervention as a party rather than participation as an interested
state. Upon a consideration of all of the above factors, the Board concludes that
Louisiana seeks admission as a party pursuant to §2.714(a) rather than as an
interested state pursuant to §2.715(c). The State of Louisiana’s Petition will be
evaluated accordingly.

{
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B. Evaluation and Analysis of Section 2.714(a) Factors

As noted by Applicants and NRC Staff, the Petition of the State of Louisiana
does not mention or address any of the five factors listed in 10 CFR §2.714(a)(1).
However, these matters are addressed in Louisiana’s Brief. We will proceed with
our analysis of each factor and the balancing of all factors.

1. Good cause for failure to file on time

The State of Louisiana’s Petition deals with aspects of disposal and possible
release of high-level transuranic radioactive waste and relies upon the decision of
the District of Columbia Circuit Court of Appeals in NRDC v. NRC, supra. The
State argues that these issues could not have been raised prior to the April 27, 1982
date of that decision and that Louisiana acted promptly thereafter in filing the
Petition on July 26, 1982.

Unfortunately for Louisiana, issues surrounding the uranium fuel cycle have
been raised in NRC proceedings long before the decision of the Circuit Court of
Appeals in NRDC v. NRC, supra. In fact, the State of Louisiana was a party to the
River Bend construction permit proceeding, ALAB-444, 6 NRC 760, 794, where
the Appeal Board discussed the fact that Table S-3 conceming the environmental
effects associated with the uranium fuel cycle had been previously invalidated by
the District of Columbia Circuit Court of Appeals in the first NRDC v. NRC, 547
F.2d 633 (D.C. Cir. 1976), rev. sub nom. Vermont Yankee Nuclear Power Corp.
v.NRDC, 435 U.S. 519 (1978). Thus, the controversy surrounding Table S-3 and
the environmental effects of the uranium fuel cycle have been well known,
especially to the State of Louisiana from its direct participation in the River Bend
construction permit proceeding, for a long time. Hence, the April 27, 1982
decision of the District of Columbia Circuit Court of Appeals in NRDC v. NRC,
supra, does not contain “new information” and is insufficient to establish good
cause for an untimely petition to intervene. ALAB-444 (River Bend) establishes
Louisiana’s knowledge of the existence of a controversy concerning Table S-3.
Thereafter, Louisiana waited for five yéars and until after the issuance of a low
power operating license in Grand Gulf before filing its Petition. There is nothing in
the record before us from which it can be established or inferred that there is good
cause for this untimely filing.

2, Availability of other means
The second factor to be considered pursuant to §2.714(a) is whether other means

are available to protect Louisiana’s interests. Applicants contend that the NRC
Staff will adequately protect the State’s interests, However, the NRC Staff
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concedes that except for the possibility of participating in an NRC rulemaking
proceeding, “there may be no means other than participation in a proceeding on the
Grand Gulf licensing which would afford the same degree of protection. . . .”
NRC Staff Opposition to Untimely Petition to Intervene at 6-7. However, the Staff
contends that under the circumstances of the instant matter, this factor should be
given little weight.

Last year, the Appeal Board reversed a Licensing Board’s grant of a untimely
intervention petition in South Carolina Electric and Gas Company, et al. (Virgil
C. Summer Nuclear Station, Unit 1), ALAB-642, 13 NRC 881 (1981). Inthat case,
the Appeal Board found that although there were no other available means to
protect the late intervenor’s interests, that factor and the factor of the extent to
which other parties would protect that interest were entitled to less weight than the
other three factors enumerated in §2.714(a). Id. at 895. While it is true, as
Applicants assert, that the NRC Staff has a duty to make the requisite findings
pursuant to §50.57 including, inter alia, the fact that the issuance of the license
will not be inimical to the health and safety of the public, we find that this
obligation does not constitute other means to protect the interests asserted by
Louisiana. Indeed, even the NRC Staff does not contend that its role would afford
the same degree of protection for Louisiana as would party status as an intervenor.
Nevertheless, in accord with ALAB-642 (Summer), we conclude that this factor,
although resolved in favor of Louisiana, is entitled to less weight than other factors
enumerated in §2.714(a).

3. Development of a sound record

Applicants and NRC Staff correctly note that Louisiana has not attempted to
demonstrate any special expertise it possesses concerning the issues raised in the
Petition. Indeed, Louisiana has not indicated that it would do anything other than
express its views on these subjects. Its assertion that it “has, or has the means to
get, all the expertise necessary to fully address the issue in point,” Brief in Support
of Petition at 18, is vague and insufficient. Without belaboring the point further,
we find that Louisiana failed to establish that its intervention in this proceeding
could be expected to assist in developing a sound record.

4. Representation of interest by existing parties

Since there is no contested proceeding at the present time, there are no “existing
parties” who might adequately represent Louisiana’s interest. The remaining
arguments and law concerning evaluation of this factor are essentially identical to
those set forth under “Availability of other means,” supra. The result here is the

1383



same: this factor, although resolved in favor of Louisiana, is entitled to less weight
than other factors enumerated in §2.714(a).

5. Delay and broadening of issues

The general principle concerning delay was stated by the Appeal Board as
follows: “Manifestly, the later the petition, the greater the potential that the
petitioner’s participation will drag out the proceeding.” Detroit Edison Company
(Greenwood Energy Center, Units 2 and 3), ALAB-476, 7 NRC 759, 762 (1978).
That principle is particularly pertinent to the instant case because of the following:
(1) the petition is almost four years late; (2) Louisiana seeks to commence a
licensing proceeding rather than join one already in progress; and (3) a low power
operating license has already been issued to Applicants. Under these circum-
stances, it cannot be disputed that Louisiana’s participation, at this late date, will
broaden the issues and delay the proceeding. Therefore, we find that this factor
must be resolved against Louisiana.

C. The Balancing Test

Before turning to the balancing test, we note that we have also considered
Louisiana’s status as a governmental entity. We agree with the State that *such
status weighs in favor of the petitioner.” Brief in Support of Petition at 10.
However, based upon our analysis and evaluation of the five factors enumerated in
§2.714(a), we find that Louisiana (1) is inexcusably late; (2) offers no showing of
its ability to make a substantial contribution to the record; and (3) seeks to expand
the issues and delay the proceeding. Against those factors, we must balance the
unavailability of other means to protect Louisiana’s interests and the fact that there
is no other party hereinto represent that interest. As we have noted above, the latter
two elements are entitled to less weight than the other three. Moreover, even the
consideration of Louisiana’s status as a governmental entity is insufficient to
overcome and outweigh the other three factors resolved against the State. We also
find that it would be unfair and unjust to permit Louisiana to wait until a low power
operating license is issued in an uncontested matter and then appear, without any
showing of good cause for its failure to act on time, and delay the issuance of a full
power license while an adjudicatory proceeding is fabricated. For the foregoing
reasons, pursuant to §2.714(a), we deny Louisiana’s Petition.
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V. LOUISIANA’S REQUEST FOR RELIEF

Louisiana’s Petition requests “the Nuclear Regulatory Commission and the
Atomic Licensing Board (sic) to refrain from granting any operating license to the
Grand Gulf Nuclear Power Station until the issues herein are resolved.” The
petition cites the D.C. Circuit Court of Appeals decision in NRDC v. NRC, 685
F.2d 459 (D.C. Cir. 1982) and goes on to say that “Judge Bazelon states that in the
absence of a valid generic rule, the environmental impact of fuel-cycle activities
must be considered in individual proceedings.”

Louisiana is correct in its statement that the D.C. Circuit Court of Appeals
invalidated the Commission’s Table S-3 concerning the uranium fuel cycle for
licensing nuclear reactors. The Court held, *“we conclude that the Table S-3 Rules
are invalid because they fail to allow for proper consideration of uncertainties
concerning the long-term isolation of high-level and transuranic wastes.” Id. at
494. However, on September 1, 1982, that Court granted motions for stay of
mandate and directed the Clerk not to issue the mandate for a period of 30 days. On
September 27, 1982, the NRC filed a petition for certiorari in the U.S. Supreme
Court in this matter. Rule 41(b) of the Rules of Appellate Procedure provides in
pertinent part:

*“A stay of the mandate pending application to the Supreme Court for a
writ of certiorari may be granted upon motion, reasonable notice of which
shall be given to all parties. The stay shall not exceed 30 days unless the
period is extended for cause shown. If during the period of the stay there is
filed with the clerk of the court of appeals a notice from the clerk of the
Supreme Court that the party who has obtained the stay has filed a petition
for the writ in that court, the stay shall continue until final disposition by the
Supreme Court.” .

As relevant to the instant case, the order enforcing the decision of the D.C.
Circuit Court of Appeals in NRDC v. NRC, supra, has been stayed and, hence,
Table S-3 is still in force at this time. Thus, there is no present need to consider the
environmental impact of fuel cycle activities in individual ‘cases such as Grand
Gulf. Indeed, in adjudicatory proceedings, licensing boards may not consider
contentions that NRC Rules or Regulations are invalid. 10 CFR §2.758.

As we note in “Procedural History,” supra, the Office of Nuclear Reactor
Regulation issued the low power operating license for Grand Gulf 1 on June 16,
1982. Louisiana is mistaken in its assertion that it was “the decision of the
Licensing Board to grant an operational license for 5% power. . . .” Brief in
Support of Petition at 27. Finally, the Commission has retained to itself the
decision of whether or not an applicant in an uncontested case will be granted
authority for full power operation. 46 Fed. Reg. 47906 (September 30, 1981).
Thus, this Licensing Board is without jurisdiction to grant or to “refrain from
granting any operating license to the Grand Gulf Nuclear Power Station. . . .”
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VI. ORDER
WHEREFORE, IT IS ORDERED this 20th day of October, 1982, that the

Petition of the State of Louisiana, filed on July 26, 1982, is DENIED and this
proceeding is DISMISSED.

FOR THE ATOMIC SAFETY AND
LICENSING BOARD

James A. Laurenson, CHAIRMAN
ADMINISTRATIVE LAW JUDGE

Glenn O. Bright
ADMINISTRATIVE JUDGE

Dr. Jerry Harbour
ADMINISTRATIVE JUDGE

Bethesda, Maryland \
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Cite as 16 NRC 1387 (1982) LBP-82-92A

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD
Before Administrative Judges:

Lawrence Brenner, Chairman
Dr. Richard F. Cole
Dr. Peter A. Morris

In the Matter of Docket Nos. 50-352
) 50-353

PHILADELPHIA ELECTRIC COMPANY
(LImerick Generating Station,
Units 1 and 2) October 20, 1982

The Licensing Board denies a motion by an intervenor to postpone a hearing
covering limited environmental issues related to the supplementary cooling water
system.

LICENSING BOARD: JURISDICTION

A licensing board in an operating license proceeding does not in the first
instance control the construction schedule. Nor is a decision by that licensing
board necessary before construction can commence when that construction is the
subject of a previously issued Final Environment Statement.

RULES OF PRACTICE: SCHEDULING OF HEARING

A licensing board may hold a hearing in advance of issuance of an environmen-
tal impact statement on limited environmental issues concerning impacts of
operation of an unbuilt part of the plant when such a hearing could facilitate
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implementation of any measures found necessary to mitigate operational environ-
mental impacts. The licensing board will not address the ultimate cost/benefit
balance at that time.

CONFIRMATORY MEMORANDUM AND ORDER
(DENYING MOTION OF DEL-AWARE TO CHANGE HEARING
SCHEDULE)

This Memorandum and Order confirms the substance of the ruling made on
October 4, 1982, on the record of this proceeding. Tr. 755-62.

On September 27, 1982, intervenor Del-Aware Unlimited, Inc. filed a motion
asking the Board to postpone the hearings scheduled to begin October 4, 1982.
Del-Aware argued that the hearings may not proceed in the absence of, at a
minimum, a draft environmental statement (DES).

The Staff had previously objected to the scheduling of the hearing at this time
because the final environmental statement (FES) would not be available. See
Memorandum and Order (unpublished), slip op. at 17 (July 14, 1982). In our
Memorandum and Order of July 14, 1982, we acknowledged that we could not
force the Staff to reach a position on the limited issues which are to be heard during
the October hearings. However, we discussed the advantages of completing
hearings on these issues before construction on the supplementary cooling water
system commenced.* We also noted that in holding hearings on the three conten-
tions in question, the Board would not be addressing the ultimate cost/benefit
balance. Id. at 15-18. See also Special Prehearing Conference Order (SPCO),
LBP-82-43A, 15 NRC 1423, 1479-81 (1982). Therefore, the cases now cited by
Del-Aware are inapplicable to this limited hearing.

Nothing that has occurred since our July 14 order has convinced us that the
scheduled October hearing is an inappropriate time to consider these issues. The

*The Board explained:

The courts have emphasized that Congress intended that agencies give serious consideration
to environmental costs and that this requires agencies to consider actions to avoid these costs.
Hence, the courts have stated they will not permit NEPA to become a “paper tiger” and
compliance with it “a pro forma ritual.” See Calver1 Cliffs* Coordinating Committee, Inc. v.
AEC, 449 F.2d 1109, 1114, 1128 (D.C. Cir. 1971). It is commonly recognized that as
construction continues, the cost of corrective action to minimize environmental harm may
increase, even to the point where such action is not reasonably possible. Id. at 1128; Public
Service Company of New Hampshire, et al. (Seabrook Station, Units 1 and 2), CLI-78-14. 7
NRC 952, 959-60 (1978); Consumers Power Company (Midland Plant, Units 1 and 2),
ALAB-395, 5 NRC 772, 779 (1977). In an effort to comply with Congress's intent in enacting
NEPA, the Board intends to consider these contentions before construction has advanced so far
that there is no realistic opportunity for it to order actions which it may determine are necessary
to minimize harm to the environment.

Order at 3-4.
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advantages, discussed in the July order, of holding the hearings before construc-
tion begins remain. In addition, the Staff has prepared for the scheduled hearing,
and its prefiled testimony indicates that it has been able to reach some useful
conclusions.

Del-Aware acknowledges that the Board scheduled these hearings in October to
insure timely consideration of environmental matters. See Del-Aware’s Brief in
Support of Motion at 12. However, Del-Aware argues that it is no longer necessary
to hold the hearings at this time since, according to Del-Aware, construction need
not or can not begin in December 1982, as originally scheduled.

Assuming arguendo that Del-Aware is correct that construction could be de-
layed beyond the original schedule, the Board does not accept that that warrants the
postponement of these hearings, particularly at this late date. The Board does not
in the first instance control the construction schedule. Nor is a decision by this
Board necessary before construction can commence. The construction is the
subject of a previously issued valid FES, unless relief being sought as to changes in
construction impacts alleged by Del-Aware is granted by the NRC Director of
Nuclear Reactor Regulation pursuant to Del-Aware’s 10 CFR §2.206 petition. See
SPCO, 15 NRC 1423, at 1476-79.

In many cases the construction of the supplementary cooling water system
would already have proceeded, and any mitigation measures required by the Board
at the operating license stage would be after-the-fact modifications. Realizing that
it was preferable to consider these matters and any necessary mitigation measures
before construction began, the Board took advantage of the unbuilt status of the
project and scheduled hearings before its planned construction. However, if due to
Del-Aware’s insistence the hearings are not held as scheduled, the construction
may continue. The purpose of the hearing is to consider whether measures in
advance of construction are needed to mitigate operational impacts. If we adopted
the “wait and see” attitude, which would result if Del-Aware’s request for long
delay was granted, the advantages attributable to holding the hearings before
construction might be lost.

This does not mean that an FES is not required before an operating license is
issued. Nor does it mean that contentions could not be raised based on that FES.
See Duke Power Company, et al. (Catawba Nuclear Station, Units 1 and 2),
ALAB-687, 16 NRC 460, 467-70 (1982). However, the FES is not necessary for
this very limited hearing.

We note in addition that this extraordinary request by Del-Aware is very late. It
has been filed very close to the beginning of the hearing, after three months of
intensive discovery and other hearing preparation by the parties and the Board.
There is no reason given or apparent as to why this matter was not raised by
Del-Aware at the time it was raised by the Staff in June 1982, as an objection to the
Special Prehearing Conference Order, or even before.
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Del-Aware'’s motion asks the Board to consider again a matter which we have
considered extensively, beginning with the January 1982, special prehearing
conference, and in written rulings thereafter. See SPCO, 15 NRC 1423, at
1476-81; Memorandum and Order, slip op. at2-5, 15-18 (July 14, 1982). When a
party, without giving any new reasons or any new data, continuously in effect
seeks reconsideration of rulings thoroughly considered previously, we believe that
party oversteps the bounds of zealous advocacy, and we take note of that in this
instance.

We decline to certify this question to the Commission or to the Appeal Board.
There is nothing in our ruling here that is inconsistent with our previous rulings, for
which appellate review was never sought.

FOR THE ATOMIC SAFETY AND
LICENSING BOARD

Lawrence Brenner, Chairman
ADMINISTRATIVE JUDGE

Bethesda, Maryland
October 20, 1982
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Cite as 16 NRC 1391 (1982) LBP-82-93

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD

Before Administrative Judges:

John H Frye, Ill, Chairman
Dr. Emmeth A. Luebke
Dr. Oscar H. Paris

In the Matter of Docket No. 50-142-OL
(Proposed Renewal of
Facility License)
THE REGENTS OF THE UNIVERSITY
OF CALIFORNIA
(UCLA Research Reactor) October 22, 1982

On consideration of intervenor’s motion to summarily dismiss motions for
summary disposition of all contentions, or alternative relief, on the grounds that
the motions are a misuse of the summary disposition process and a delaying factor
under 10 CFR §2.749(a), Licensing Board adopts a bifurcated procedure for
consideration of motions for summary disposition. Motion to dismiss motions for
summary disposition is denied.

RULES OF PRACTICE: SUMMARY DISPOSITION

The provisions of 10 CFR §2.749(a) which authorize a licensing board to
summarily dismiss motions for summary disposition filed shortly before the
hearing commences or during the hearing if the other parties or the board would be
required to divert substantial resources from the hearing in order to respond is not
applicable to such motions filed in advance of the setting of a hearing schedule.
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RULES OF PRACTICE: SUMMARY DISPOSITION

Motions for summary disposition resolve, on the merits, contentions which
involve no factual disputes. This requires a determination of, first, the facts about
which there is no genuine dispute, and second, the legal consequences flowing
from those facts.

RULES OF PRACTICE: SUMMARY DISPOSITION

‘Where motions for summary disposition are filed against essentially all conten-
tions, the summary disposition process can be managed better by requiring the
parties to initially address the question of which facts are not in dispute and to defer
their arguments as to the legal consequences flowing from those facts.

MEMORANDUM AND ORDER
(Ruling on CBG’s Motion to Summarily Dismiss Staff’s and UCLA’s
Motions for Summary Dispesition, or for Alternative Relief)

\

On September 1, 1982, Staff and UCLA filed motions for summary disposition
of all admitted contentions in this proceeding except Contentions XX (concerning
the security plan which is already the subject of a Staff motion for summary
disposition) and XXI (concerning emergency planning). On September 7, 1982,
Committee to Bridge the Gap (CBG) moved for summary disposition of Conten-
tions XIII (concerning UCLA’s special nuclear materials license) and XVII
(concerning seismic matters). Subsequently, on September 20, CBG moved to
summarily dismiss Staff’s and UCLA’s September 1 motions. As a result of
CBG’s September 20 motion, on September 28, this Board suspended the schedule
which had been established for responses to motions for summary disposition and
set a deadline for responses to that motion. In this Memorandum and Order, we
rule on CBG’s most recent motion and set out new procedures and a schedule for
consideration of the September 1 and 7 motions for summary disposition.

CBG’S SEPTEMBER 20 MOTION

Proper understanding of CBG’s unusual motion to summarily dismiss motions
for summary disposition filed against it requires an understanding of the posture of
this proceeding. Because the application in question seeks renewal of an operating
license and was filed prior to the expiration date of the present license, UCLA is
entitled to operate the reactor pending disposition of the application. Consequently
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the usual motivation on the part of applicants to conclude proceedings on an
application as expeditiously as possible is not present. Despite its expiration, the
old license remains effective until the application for renewal is granted or denied.
For this reason, the intervenor, CBG, finds itself in an unusual position for an
intervenor, that of secking a speedy resolution of its contentions.

In this situation it is not surprising that CBG views the UCLA and Staff motions
as*“. . . frivolous, harassing, a misuse of the summary disposition process which
is designed to expedite proceedings, and a de¢laying factor. . . .” (CBG Motion,
p- 1.)

To support its motion CBG relies on a Board statement made at the June
Prehearing Conference urging the parties to limit their motions for summary
disposition to those contentions on which they felt there was a good probability of
success. CBG interprets this statement as a “direction” to the parties and asserts
that UCLA and Staff have ignored it. CBG points out that 10 CFR §2.749 permits a
board to deny summarily motions for summary disposition which occur shortly
before a hearing where the motions would require the diversion of parties’ or the
board’s resources from preparation for the hearing. CBG asserts that the hearing
date has been tentatively set for December or January and that, if a response by it is
required, that date will have to be postponed. Consequently, CBG views this
provision as applicable.

CBG has also set forth certain alternative requests for relief if the motions are not
summarily denied. These are:

1. Defer consideration of the motions until they are genuinely ripe;
2. Simplify the process by:

a) permitting CBG to attack the motions as indicating on their face
that they are not meritorious with an opportunity to subsequently
respond on the merits where the first attack is insufficient;

b) permitting CBG to respond initially on the merits to the “central
issue” which UCLA maintains underlies-all the contentions, with
a subsequent opportunity to respond to any residual matters; or

c) permitting CBG to respond orally at a prehearing conference in
which it would outline the matters it views to be in dispute, witha
subsequent opportunity to respond in writing where the oral
response was insufficient;

3. Extend CBG’s time for a full written response by six months; or
4. Relieve CBG from the burden of having to include documents as
exhibits to its response by permitting it to simply cite the documents.

THE OTHER PARTIES’ RESPONSES

Santa Monica supports CBG’s request for relief and alternate relief. The City
views the motions as filed in disregard of the Board’s directives, as filed primarily
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for purposes of delay, and as constituting an impermissible attempt to shift the
burden of proof.

Staff takes sharp issue with CBG’s motion. It asserts that it has indeed followed
the Board’s direction to limit its summary disposition motion to contentions on
which it has a strong case, and cites the Commission’s Statement of Policy on
Conduct of Licensing Proceedings, CLI-81-8, 13 NRC 452 at 457 (1981) to the
effect that summary procedures should be used where no genuine factual issues .
exist. Staff also points out that no hearing has yet been scheduled, so that CBG’s
reliance on 10 CFR §2.749(a) is misplaced.

Staff views CBG’s first request for alternate relief, deferral of the motions until
they are ripe, as baseless.

Staff attacks CBG’s second request for alternative relief, to simplify the proce-
dure by bifurcating it, on several grounds. First, Staff points out that the burden is
on it as movant; CBG should thus be able to dispense with Staff’s “short
generalizations™ (Motion, p. 9) without a lengthy response. Next, Staff questions
whether CBG has complied with the requirement of the discovery rules that it
supplement its answers, pointing to the fact that CBG has not identified the
voluminous amount of material it now says it has to present. Staff also argues that
CBG's requested relief would in effect require the Board to counsel it in the
presentation of its case.

Staff views CBG’s request, that it be allowed to respond initially to UCLA’s
“central issue,” as requiring the Board to make findings of fact with respect to that
issue and hence as legally unsupportable. Additionally, Staff seems to argue, on
the basis of logic, that the contentions are unsupportable.

Finally, Staff indicates that while it opposes CBG’s request for six additional
months to respond to the motions, it would not oppose an extension of time to
November 15, 1982. Staff does not address CBG’s request for relief as to exhibits.

UCLA'’s response raises the same arguments as Staff’s. Additionally, UCLA
asserts that as a party-litigant, it is entitled to have a ruling identifying which, if
any, factual issues are in dispute thus requiring a hearing.

DISCUSSION

1. Request That Motions for Summary Disposition Be Summarily
Dismissed

Initially, we must comment on our remarks which CBG has characterized as a
“direction” to the parties not to follow the course adopted by Staff and UCLA.
While we clearly woiild have preferred that Staff and UCLA not file such all
encompassing motions, we cannot conclude that they have ignored a Board
“direction.” The Board may not dictate to any party the manner in which it presents
"its case. Staff and UCLA believe that they have a strong case for summary
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disposition of virtually all contentions. We as a Board may not substitute our
judgment for theirs on the merits of their case in order to summarily dismiss their
motions. Rather, we must deal with the motions on the merits before reaching a
conclusion. Our so-called “direction” was in fact an admonition to realistically
view the chances for success in selecting the subject matter of the motions in order
to avoid needless delay occasioned by the filing of groundless motions. Our
judgment whether Staff and UCLA have heeded that admonition will have to await
our ruling on the merits of their motions.

Secondly, we agree with Staff and UCLA that the provisions of 10 CFR
§2.749(a) relied on by CBG are not applicable here. No firm hearing date has been
set. While it may well be that allowance of the motions will make it impossible to
schedule a hearing to commence in December or January as the Board had
suggested to the parties, the fact remains that these provisions of §2.749(a) can
only come into play once a hearing has been scheduled or is already in progress.
Finally, we note that the provision is not mandatory, but rests on the sound
discretion of the Board. Grounds to exercise that discretion are not present here.

2. Requests for Alternative Relief

While we agree with CBG that some means of segmenting or bifurcating the
responses to the motions for summary disposition would be advisable, we do not
consider CBG’s suggestions workable.

First, we fail to understand what CBG may have in mind in suggesting that the
motnons be deferred until they are ripe for decision. We consequently reject this
alternative.

Second, CBG's proposals to bifurcate the responseprocess (Motion, pp. 9-12)
are inappropriate. Staff’s and UCLA’s criticisms of these proposals are, in large
part, well taken. Particularly, we believe that CBG's proposed course of a
preliminary showing, followed by a complete briefing on issues where the Board
found the preliminary showing insufficient, would accord CBG a preferred pro-
cedural status which is not in accord with the rules. Consequently, we reject these
requests.

However, we believe that the summary disposition process can be managed
better by adopting another bifurcation of that process which we discuss below.
Because this bifurcation will affect the schedule for responses.and the nature of
those responses, we will discuss CBG’s requests for relief with regard to the time
for its response and the need to furnish copies of exhibits with that response in
connection with bifurcation.
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3. Bifurcation of Response to Summary Disposition Motions

The purpose of summary disposition is to resolve, on the merits, matters which
involve no factual disputes. The procedure therefore permits issues to be resolved
without the necessity of a hearing. As UCLA points out, it is entitled to use the
procedure to determine whether there are any factual disputes which require
hearing.

Two steps are thus involved in deciding motions for summary disposition. The
first is a determination of facts about which there are no genuine disputes. Once
these facts are determined, the second step is to apply the Iaw to them to determine
what legal result is called for. The Board wishes the parties to focus on the first step
of this procedure initially, and to defer their consideration of the second step until
the first is completed.

To facilitate the first step, movants are required to attach to their motions a
statement of facts which they allege are not in dispute. Staff, CBG, and UCLA
have all attached statements of fact to their motions for summary disposition.
These statements provide a basis for the parties to address the question of which
facts are in dispute and which are not.

The statements do not contain any citations to the documents which the movants
maintain establish the facts recited. The rules do not require such citations.
However, because the motions in question address all contentions save two, it is
necessary that such citations be provided. Consequently, as a first step, the Board
requires Staff, CBG, and UCLA to fumish citations to the documents on which
each relies for its facts. Each separate statement of fact is to include a specific
citation to the authority on which the movant relies for its existence.! -

The Board notes that while Staff’s and CBG’s statements of facts are broken
down by contention, UCLA’s statement is not. UCLA is to indicate with its
citations which of its facts apply to which of the contentions.

Once these citations are served, opponents of the motions are to address each of
the facts listed by the movants. Opponents are to indicate whether they agree or
disagree that each fact listed by the movants is not in dispute. If an opponent
disagrees, it is to cite documents which it maintains establish that a dispute exists.?

Opponents may also submit a list of facts, broken down by contention and with
citations, which they maintain are relevant to a contention, not listed by the
movant, and may be in dispute.

The Board notes that some of the facts which the movants have listed may in
reality be conclusions of law, These are inappropriate for inclusion in the lists.

! Contentions XIII and X V11 are the subject of cross-motions. Therefore, Staff, CBG, and UCLA may
wish to stipulate the facts as to these contentions. Santa Monica may or may not choose to join in any
such stipulation. Citations to lengthy documents shall include appropriate page and/or paragraph
references.

2If an opponent cannot furnish such citations, it is to indicate why.
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Therefore an opponent may choose to respond to any particular listed fact on that
basis.

With these submissions in hand, the Board will, in accord with the rules and
precedents, make a determination of the facts which are not in dispute and the facts
which are in dispute. Further proceedings will then be scheduled. These further
proceedings will, among other things, address legal issues incident to the facts not
in dispute including arguments as to the relevance of any particular fact and the
legal consequences of any set of facts. At this stage, the parties are to confine
themselves to identifying facts and factual disputes. Arguments not specifically
aimed at identifying such facts are to be avoided now, but will be entertained at a
later time. .

CBG has requested relief with respect to the necessity to file exhibits. While its
request is vague, we believe a ruling on this matter is necessary. The Board sees no
need to file and serve copies of documents to which citation is made which have
already been filed and served in this proceeding, or which are published material
readily available from NRC or other public sources. Other material should be filed
and served.

Because the procedures which we have adopted are novel and have not been
addressed by the parties, the parties are afforded an opportunity to move for
reconsideration. Should such a motion be filed, the Board will attempt to dispose
of it by telephone conference call.

The procedures which we hereby adopt moot CBG’s request for a six-month
extension of time to respond to Staff’s and UCLA’s motions. However, a new
schedule must be adopted. That schedule is set forth in the following order.

ORDER

\In consideration of the foregoing, it is this 22nd day of October, 1982,

ORDERED

1. CBG’s motion to summarily dismiss Staff’s and UCLA’s motions for
summary disposition or for alternative relief is denied.

2. Not later than five days after service of this Memorandum and Order, any
party may move for reconsideration thereof.

3. Not later than ten days after service of this Memorandum and Order, UCLA,
Staff, and CBG are to furnish citations to the lists of material facts which each has
submitted with its motion for summary disposition. Additionally, UCLA is to
indicate which of its specific facts apply to which contention.

4. Not later than 20 days following service of the material required by Para-
graph 3, above, each party opposing a motion for summary disposition is to
respond by indicating which facts recited by movant it agrees are not in dispute and
which facts it maintains are in dispute. With respect to the latter facts, opponents
are to furnish citations to documents which they maintain establish that a dispute
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exists. Opponents also are to submit a list of facts, broken down by contention and
with citations, which they maintain are relevant to a contention, not listed by
movant, and may be in dispute. Argument is to be directed solely to the question of
whether a given fact is in dispute.

5. Citations to documents which have not been previously filed and served in
this proceeding or which are not published material readily available from NRC or
another public source are to be accompanied by a copy of the cited document.
Citations to lengthy documents shall include appropriate page and/or paragraph
references.

6. Further proceedings on the motions for summary disposition will be sched-
uled in a future order.

THE ATOMIC SAFETY AND
LICENSING BOARD

Emmeth A. Luebke
ADMINISTRATIVE JUDGE

Oscar H. Paris
ADMINISTRATIVE JUDGE

John H Frye, III, Chairman
ADMINISTRATIVE JUDGE

Bethesda, Maryland
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Cite as 16 NRC 1399 (1982) LBP-82-94

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD
Before Administrative Judges:

Sheldon J. Wolfe, Chairman
Gustave A. Linenberger, Jr.
Dr. E. Leonard Cheatum

In the Matter of Docket No. 50-466-CP

HOUSTON LIGHTING AND
POWER COMPANY
(Allens Creek Nuclear Generating
Station, Unit 1) October 28, 1982

ORDER

(Granting Applicant’s Motion for Termination of Proceeding)

Having previously notified the Board on August 27, 1982 that it had cancelled
plans to construct the Allens Creek Nuclear Generating Station, on October 6,
1982, Houston Lighting and Power Company simultaneously filed a Withdrawal
of Application and a Motion for Termination of Proceeding.

On October 15 ‘and October 17, 1982, the NRC Staff and Intervenor John
Doherty responded respectively that they had no objection to the granting of the
motion.

Absent objections, the Board grants the Motion for Termination of Proceeding
and permits the withdrawal of the application.
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Judge Cheatum concurs but was unavailable to sign thls Order.
IT IS SO ORDERED.

\

THE ATOMIC SAFETY AND
LICENSING BOARD

Gustave A. Linenberger, Jr.
ADMINISTRATIVE JUDGE

Sheldon J. Wolfe, Chairman
ADMINISTRATIVE JUDGE

Bethesda, Maryland
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Cite as 16 NRC 1401 (1982) LBP-82-95

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD

Before Administrative Judges:

Charles Bechhoefer, Chairman
Dr. Frederick P. Cowan

Dr. Jerry Harbour
In the Matter of Docket Nos. 50-329-OM&OL
50-330-OM&OL
CONSUMERS POWER COMPANY
{Midland Plant, Units 1 and 2) October 29, 1982

The Licensing Board accepts a portion of a new contention founded upon
information in the Staff’s recently issued Final Environmental Statement.

NEPA: COST-BENEFIT BALANCE

Where the cost-benefit balance appearing in the Final Environmental Statement
(FES) reflects modifications to the benefit, but not the cost, components of the
balance appearing in the Draft Environmental Statement (DES), the entire cost-
benefit balance in the FES is considered to be new information for purposes of
ruling on contentions assertedly based on new information in the FES.

NEPA: FINAL ENVIRONMENTAL STATEMENT

There is no requirement that any quantum of supporting data be provided in the
FES.
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NEPA: COST-BENEFIT BALANCE

“Sunk costs” are not appropriately considered in an operating license cost-
benefit balance. They should not be utilized with respect to either the cost or the
benefit side of the balance.

MEMORANDUM AND ORDER

(New Contention of B. Stamiris)

On August 24, 1982, Ms. Barbara Stamiris, an intervenor, submitted a new
contention for the OL portion of this consolidated OL-OM proceeding. The
contention raises several questions concerning the validity of the cost-benefit
balance appearing in the Staff’s Final Enviromental Statement (FES). As a result
of our Memorandum and Order dated September 2, 1982, which extended the time
within which parties could file new contentions (or supplement earlier conten-
tions) based on new information in the FES, Ms. Stamiris filed a timely addendum
to her new contention on September 13, 1982. On September 23 and 28, 1982, the
Applicant responded to the new contention and the addendum, respectively,
opposing the admission of the entire contention. In a consolidated response to both
the contention and the addendum, filed on September 28, the Staff offered no
objection to a portion of the contention but opposed the addendum. On October 15,
1982, in accordance with our Order of October 5, 1982, Ms. Stamiris replied to the
responses of the Applicant and Staff. For reasons set forth below, we admit a
portion of Ms. Stamiris’ new contention.

The contention reads as follows:

I contend that the new cost production, cost savings analysis of the FES,
represented by revised table 2.1 (p. A-32) and the revised cost/benefit
analysis (p. 6-4) and revised economic statements derived therefrom do not
accurately and fully represent the cost/benefit balance of the Midland plant
to the public, and should therefore not be accepted as presented.

In support thereof, Ms. Stamiris sets forth six bases. The addendum to the
contention in effect sets forth another basis, We shall discuss each basis seriatim.

1. Attheoutset, however, we turn to the Applicant’s claim that each of the costs
challenged by Ms. Stamiris (either for accuracy or for failure of inclusion)
appeared or failed to appear (as the case may be) in the Draft Environmental
Statement (DES) and hence does not constitute new information appearing in the
FES. While the Applicant’s statement is true with respect to the precise costs
listed, the overall cost-benefit balance in the FES is different from that in the DES
— primarily because the benefits have been enhanced. As Ms. Stamiris points out,
seven of the eight components of the benefits portion of the analysis increased,
while the production costs remained the same. Moreover, both the Applicant and
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Ms. Stamiris submitted comments relating to the cost-benefit balance in the DES
(Applicant, comment numbers 3, 13, 16-19, 99-101, 104-107, as designated in
FES; Ms. Stamiris, comment number 2). Changes were made in the FES cost-
benefit balance to accommodate many of the Applicant’s proposed changes, butno
changes were made to reflect Ms. Stamiris’ criticisms. Cf. pp. 9-16, 9-20, A-28,
A-30and 31, and A-47 and 48 of the FES with pp. 9-38 and A-95 and 96. In short,
we regard the entire cost-benefit balance, as summarized in Table 6.1 of the FES,
to be new information, inasmuch as many of its components differ markedly from
those in the cost-benefit balance summarized in Table 6.1 of the DES. Cf. Duke
Power Company, et al. (Catawba Nuclear Station, Units 1 and 2), ALAB-687, 16
NRC 460, 468 n.14 (1982).

With that in mind, we tum to the various bases relied on by Ms. Stamiris to
support her contention.

2. The first is the asserted use of “unrepresentative and inconsistent” methodo-
logies for determining production costs and benefits (alleged cost savings). The
Staff does not object to this basis as support for the contention. The Applicant’s
opposition is founded upon (1) disagreement with the merits of some of the
allegations, and (2) its claim that the cost-benefit balance in the FES employed the
same methodology as in the DES. At this stage of the proceeding we cannot reach
the first assertion and, for the reasons previously stated, we do not accept the
second. Although the same methodology may have been employed, the increases
in benefits have skewed the results of the cost-benefit balance to the extent that, if
Ms. Stamiris’ claims are accurate, the balance currently appearing in the FES
would be inaccurate and misleading. We accept this basis for the contention
(modified to incorporate the corrected figures which Ms. Stamiris indicates she
accepts).

3. Ms. Stamiris’ second basis is that there is a lack of supporting data for
production cost estimates. There is no requirement, however, that any quantum of
supporting data be provided in the FES. Moreover, as the Applicant and Staff point
out, Ms. Stamiris does not here claim that the production cost estimates are
inaccurate. We therefore reject the second basis. We note, however, that the
accuracy of replacement energy costs which the basis cites may be considered
under bases 1 and 3, and that supporting data (if any) for the production cost
estimates appearing in the FES would be a proper subject for discovery.

4. As her third basis, Ms. Stamiris claims that the reliance of the FES on cost
savings as one of the benefits of plant operation is invalid. The Staff offers no
objection to this basis. The Applicant asserts that cost savings were utilized in the
DES and therefore that Ms. Stamiris’ contention is untimely. We reject that
position on the ground that the alleged cost savings set forth in the FES are
considerably greater than in the DES and hence constitute new information. The
Applicant also asserts that Ms, Stamiris’ claim lacks basis but in support thereof
provides only arguments going to the merits of the contention, upon which we
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cannot rule at this stage of the proceeding. We therefore accept this basis for the
contention.

5. Ms. Stamiris’ fourth basis for the contention is that the cost savings increase
is not justified — i.e., is inaccurate, as a result of an overemphasis on purchased
power. The Staff offers no objection to this basis. The Applicant asserts a lack of
basis and specificity, as well as untimeliness. We view this basis as integral to the
third basis for the contention and accept it on the same grounds. We note, however,
that we are not accepting any claim based on need for power or (for the reasons we
set forth with respect to the second basis) for an alleged lack of supporting data.

6. Ms, Stamiris’ fifth and sixth bases assert that cost considerations allowed
one party cannot be denied another party and that a valid cost-benefit balance must
take into account all costs. In substance, Ms. Stamiris is claiming that increased
costs of construction have been taken into account in assessing benefits but not
costs, and that a valid cost-benefit balance must consider increased costs of
construction beyond those estimated at the construction permit stage.

In our Prehearing Conference Order of August 14, 1982, LBP-82-63, 16 NRC
571, we rejected a claim by Ms. Stamiris (in her proposed contention 1.a) that
increased costs of construction should be taken into account in assessing the costs
of plant operation. We relied particularly on a statement by the Commission in a
recent rulemaking (47 Fed. Reg. 12940, 12942 (March 26, 1982)), as well as the
earlier ruling by the Commission that “sunk costs™ are as a matter of law not
appropriately considered in an operating license cost-benefit balance. Cf. Public
Service Company of New Hampshire, et al. (Seabrook Station, Units 1 and 2),
CLI-77-8, 5 NRC 503, 534 (1977). The Applicant and Staff assert that Ms.
Stamiris, through her fifth and sixth bases, is merely reasserting the contention
which we rejected, and they both urge us to reject the fifth and sixth bases of the
new contention for the same reasons we rejected the earlier contention 1.a.

In support of her fifth and sixth bases, Ms. Stamiris has advanced several new
arguments. She first claims that the Commission’s rulemaking statement in-
corporates sufficient flexibility to permit consideration of increased construction
costs in situations (as here) where such increases assertedly are exceptionally
great. We disagree. As we understand it, the flexibility to which Ms. Stamiris is
referring permits an exception to the general proscription against considering need
for power and alternative energy source issues at the OL stage of review only upon
a showing of “special circumstances” in accordance with 10 CFR §2.758. The
Commission has indicated that such a showing would be of the nature “that an
alternative exists that is clearly and substantially environmentally superior.” 47
Fed. Reg. 12941, emphasis supplied. In other words, increased costs by them-
selves would not constitute a special circumstance, irrespective of their magni-
tude. For that reason, we do not accept Ms. Stamiris’ reading of the Commission’s
rulemaking language.
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There is more substance to Ms. Stamiris’ next argument, to the effect that
increased costs have been used to enhance the benefits of the plant and hence
should also be factored into the cost side of the balance. As Ms. Stamiris points
out, if that were the case, the analysis would fail to present a “fair assessment to the
public” of the benefits and costs of the facility. On the other hand, sunk costs are
not to be considered in an OL cost-benefit balance. As the Commission stressed in
its Seabrook decision, CLI-77-8, supra, the Federal action being considered in an
OL proceeding such as this one is the licensing of operation of an already
constructed facility, not the construction of the facility. 5 NRC at 541. “Money
spent is spent.” Id. at 534. The increased construction costs have already been
incurred. The only question is who will pay those costs — the ratepaying public or
the utility’s shareholders. The determination of how those costs will be allocated,
however, is not within the purview of NRC. Rather it is a question for state, local
or regional determination.

That being so, we do not believe that we can consider increased construction
costs in our review of the OL cost-benefit balance. But, for reasons pointed to by
Ms. Stamiris, we do not believe that the Staff can base any portion of the benefit
side of the cost-benefit balance in the FES upon increases in construction costs. We
are thus accepting bases five and six, but only to the extent they assert that the FES
improperly relies on increased costs to justify any of the benefits underlying the
cost-benefit balance. In that connection, we initially perceive at least two potential
problems in this regard. First, the capital costs portion of replacement power costs
should not be considered, for the same reason we consider capital costs inappropri-
ate for an OL cost-benefit balance — i.e., “money spent is spent.” It is not for us to
determine the group in society which should bear those costs. Second, we have
considerable doubt whether tax payments (based on either high or low levels of
construction costs) can be given any consideration in terms of the benefits emanat-
ing from the facility. See, e.g., Vermont Yankee Nuclear Power Corp. (Vermont
Yankee Nuclear Power Station), ALAB-179, 7 AEC 159, 177 (1974); Arizona
Public Service Company, et al. (Palo Verde Nuclear Generating Station, Units 1,2
and 3), ALAB-336, 4 NRC 3, 4 (1976); Illinois Power Company (Clinton Power
Station, Unit Nos. 1 and 2), ALAB-340, 4 NRC 27, 46 (1976). Whether any
weight has been given to items such as local taxes is, of course, a matter going to
the merits of Ms. Stamiris’ claim and hence must be left open for future considera-
tion.

7. The addendum to the contention constitutes a seventh basis. By its terms, it is
based on a lack of information on dewatering costs in the DES, as well as the FES.
Technically it should therefore be considered to be untimely. Given the changes to
the FES cost-benefit balance which we have described, however, we decline to
reject the addendum on that ground. Furthermore, acceptance of the addendum
would enable us to assess more accurately the cost-benefit balance in the FES than
would otherwise be the case and hence will improve the record in this regard.
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Accordingly, we accept the addendum as an additional basis for Ms. Stamiris’
cost-benefit contention.

8. Insum, we are accepting Ms. Stamiris’ contention, as supported by the first,
third, fourth, and fifth and sixth (to the extent indicated) bases, and the addendum.
In rewritten form, the contention is set forth in the appendix to this opinion. As
previously established for new contentions, discovery requests must be filed
within 15 days of service of this Memorandum and Order (i.e., by November 18,
1982).

Based on the foregoing, it is, this 29th day of October, 1982

ORDERED

1. That Ms. Stamiris’ new FES cost-benefit balance contention, as set forth in
the Appendix to this Memorandum and Order, and as limited by the earlier
discussion herein, is hereby accepted. )

2. That discovery requests on this contention must be filed within 15 days of
service of this Memorandum and Order.

FOR THE ATDMIC SAFETY AND
LICENSING BOARD

Charles Bechhoefer, Chairman
ADMINISTRATIVE JUDGE

Bethesda, Maryland

APPENDIX

Cost-benefit balance contention (includes as subparagraphs (f) and (g) portions
of related contentions of Ms. Stamiris which have previously been admitted):
The new production-costs and cost-savings analyses of the FES, repre-
sented by revised table 2.1 (p. A-32) and the revised cost/benefit analysis
(p. 6-4) and revised economic statements derived therefrom do not
accurately and fully represent the cost/benefit balance of the Midland plant
to the public, and should therefore not be accepted as presented, for the
following reasons:

1406



(a) The cost-benefit analysis employs unrepresentative and in-
consistent methodologies in deriving production cost estimates
and benefits.

(b) The cost-benefit analysis improperly relies on cost savings as a
benefit of operations.

(c) Even if the cost-benefit analysis may utilize cost savings as a
benefit, the cost savings set forth in the FES are unjustified, in that
they are based to too great an extent on purchased power.

(d) The cost-benefit analysis improperly factors in increased con-
struction costs in computing the benefits of the facility, and
improperly relies on local taxes as a benefit.

(e) The cost-benefit analysis improperly omits dewatering operating
expenses as a cost of operation.

(f) The cost of decommissioning in the cost-benefit analysis is under-
stated, in that it estimates only $235 million for decommissioning
while CPC estimated about $500 million for Big Rock and Pali-
sades in 1980.

(g) The cost-benefit analysis estimates about a 36-year lifespan for
the facility despite the shorter life expectancy and/or derated
capacity of Unit I due to its defective weld (SER, p. C-10).
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Cite as 16 NRC 1408 (1982) LBP-82-96

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD
Before Administrative Judges:

Gary L. Milhollin, Chairman
Dr. David R. Schink
Dr. Peter A. Morris

In the Matter of Docket No. 50-341
(Operating License)

THE DETROIT EDISON COMPANY, et al.
(Enrico Fermi Atomic Power Plant,
Unit 2) October 29, 1982

In this Initial Decision, the Director of Nuclear Reactor Regulation is authorized
to issue a full-power operating license. The Board found no merit in the in-
tervenor’s contentions, which alleged that site security was inadequate during
construction, that quality assurance was inadequate, that a prime contractor was
improperly replaced, that there were flaws in construction, and that the evacuation
route was inadequate for residents of a small community near the reactor. The
Board denied an untimely petition by Monroe County, Michigan, to intervene in
the proceeding.

EMERGENCY PLANNING: EVACUATION ROUTES

An evacuation route may be adequate despite the fact that persons using it must
travel toward the reactor for a short distance before traveling away from the
reactor.
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RULES OF PRACTICE: UNTIMELY PETITIONS TO INTERVENE

In judging an untimely petition under 10 CFR §2.714(a), a petition which lacks
good cause for delay, will broaden the issues, and will delay the proceeding, will
be denied, despite the fact that no other party will represent the petitioner’s
asserted interest.

APPEARANCES

Applicants, Detroit Edison Company, et al.
Harry H. Voigt and L. Charles Landgraf, Esquires
LeBoeuf, Lamb, Leiby & MacRae

Citizens for Employment and Energy
David E. Howell and Kim Arthur Siegfried, Esquires

Nuclear Regulatory Commission Staff
Colleen P. Woodhead and Daniel T. Swanson, Esquires .
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INITIAL DECISION

I. INTRODUCTION AND SUMMARY

1. This is an initial decision on an application to operate a nuclear power
reactor. The Applicants are the Detroit Edison Company, Northern Michigan
Electric Cooperative, Inc., and Wolverine Electric Cooperative, Inc. The reactor,
Enrico Fermi Atomic Power Plant, Unit 2, is located on the western shore of Lake
Erie in Frenchtown Township, Monroe County, Michigan. A permit to construct
the reactor was granted in 1972,

2. The parties to this case are: a) the Applicants; b) the Staff of the United
States Nuclear Regulatory Commission; and c¢) Citizens for Employment and
Energy (CEE), which contests the application and was admitted as an intervening
party on January 2, 1979. As a result of CEE’s intervention, this Atomic Safety
and Licensing Board was appointed by the Nuclear Regulatory Commission to
conduct a hearing. CEE advanced several contentions when it intervened. How-
ever, it withdrew all but three at a prehearing conference held in July of 1981. Of
those three, one was dismissed later on summary disposition. An evidentiary
hearing on the two remaining contentions was held from March 31, 1982 to April
2, 1982 in Monroe, Michigan. Those two contentions alleged that security at the
site was inadequate during construction, that the quality assurance program was
inadequate, that quality assurance records were destroyed or lost, that a prime
contractor was improperly replaced, that there were flaws in construction, and
that, in the event of an accident at Fermi-2, the residents of a small community near
the reactor would not have a feasible evacuation route. After the hearing, the
Applicants and the NRC Staff filed proposed findings of fact and conclusions of
law. CEE did not file proposed findings. After considering the record, we find, for
the reasons set forth below, that neither of the contentions has merit. Therefore, we
rule in favor of the Applicants.

3. By amotion dated August 27, 1982, the County of Monroe, Michigan filed
" alate petition to intervene in this proceeding. That petition is denied for the reasons
set forth in 1158-78 below.

II. CEE’S CONTENTION 4: INADEQUACIES DURING
CONSTRUCTION

4. CEE’s Contention 4 was the first of the two contentions litigated. Its
language, stipulated by the parties, reads as follows:

(a) There has been an appalling lack of physical security at the construction

site since the inception of construction. Given the need for extremely

close quality control in the erection of a nuclear plant, this failing could
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well lead to flaws in the structure, through deliberate sabotage or
unintentional injury to components.

(b) The Applicant’s Quality Assurance Inspection Program has not been
executed in conformance with Criterion X of Appendix B to 10 CFR
Part 50. Recent reinspections of various materials and workmanship
indicate that quality control was inadequate during construction prior to
the 1974 shutdown of construction activities at the site. Specifically,
CEE identifies:

(1) large and small bore pipe hangers, and

(2) welds of safety related components.

(c) The Applicant has not maintained sufficient quality assurance records to
furnish evidence of activities affecting quality to comply with Criterion
XVII of Appendix B to 10 CFR Part 50 in that records have been
destroyed or lost during the course of construction.

(d) Detroit Edison twice replaced the team of supervisors from the first
general contractor, Ralph M. Parsons Co., then terminated its contract
with Parsons and hired a second firm, because Parsons’ employees
refused to sacrifice quality control in order to expedite the construction
schedule.

(e) Specific flaws in construction can be identified, among them:

(1) Excessive water in the reactor hole which caused the concrete
base to crack severely, a problem purportedly remedied by patch-
ing.

(2) Hairline cracks in structural steel surrounding the dry well.

5. The allegations in this Contention will be discussed separately under the
following headings: first, whether there was a lack of physical security at the site
during construction; second, whether quality assurance was adequate during
construction; third, whether Applicants maintained adequate quality assurance
records during construction; fourth, whether the Applicants replaced the Ralph M.
Parsons Company because Parsons’ employees refused to sacrifice quality control;
and fifth, whether there were specific flaws in construction. Each of these headings
will be taken up in order.

A. Physical Security at the Site During Construction

6. Contention 4(a) alleges that physical security at the site was inadequate
during construction. CEE’s testimony on this point was provided by Mr. Frank
Kuron, who was employed as an ironworker at the Fermi-2 construction site.
Kuron, ff. Tr. 367 at 1. His testimony on physical security consisted of the
following statements: First, he stated that “there was a general lack of security
personnel present at the site during construction”; second, he stated that the general

1411



lack of security was “indicated by several fires which occurred,” which “may not
have been accidental”; third, he stated that there was a great deal of theft at the site;
fourth, he stated that there was one incident in which several hundred gallons of
fuel oil were spilled; and fifth, he concluded that there was a general lack of interest
in security at the site. Id. at 3. This was the extent of his testimony on physical
security at the site during construction.

7. The Applicants’ witnesses on this point were Stuart H. Leach and Donald
Bluhm. Mr. Leach is Senior Administrator — Security, at Detroit Edison. Leach,
ff. Tr. 259 at 1. Mr. Leach was accompanied on the witness stand by Mr. Bluhm,
who is Director — Security Department, at Detroit Edison. Mr. Leach described
the security measures which the Applicants have employed at the site during
construction. He stated that when construction began at Fermi-2, the site was
guarded by personnel from the adjacent facility at Fermi-1. Leach, supra, at 3.
When the turbine generator and other complex components arrived at the site in
1976, security was increased. Id. During this general period a perimeter fence was
installed, lighting was improved, personnel identification was required, the patrol
checkpoint system was improved, a new communications system was installed,
and “no trespassing” signs were added. Id. at 3-4.

8. Mr. Leach admitted that “like any construction site, Fermi-2 has experi-
enced tool thefts and vandalism. . . .” Id. at 6. However, he stated that he knew of
no incident in which any person had attempted to circumvent site security with the
intention of damaging the Fermi-2 reactor. Id. at 7. He also stated that he knew of
no intrusion which would compromise the integrity of any structure or safety
component at the site. Id. at 6. He said most trespasssers were rock collectors, bird
watchers, hunters, and fisherman, who simply wandered into the site. Id. at 10.

9. The Nuclear Regulatory Commission Staff also presented testimony on this
point. The Staff’s witness was Mr. Bruce Little, Senior Resident Inspector for
Fermi-2. Mr. Little stated that the Applicants have had a physical security program
in effect at the site since the beginning of construction, that the program controls
the access and egress of personnel and materials, and provides fire and security
patrols 24 hours a day. Little, ff. Tr. 270 at 15. He stated that he did not know of
any incident of sabotage which might affect quality control at the site. Id.

10. Mr. Little also testified that the NRC Staff does not require any specific
security precautions for reactor construction sites because there is no nuclear fuel
at the site and thus “no perceived threat to the public health and safety by exposure
to radiation.” Id. at 14-15. However, Mr. Little also stated that before the Fermi-2
reactor may be operated, the Applicants will conduct a comprehensive test pro-
gram and the Staff will review that program and its results to assure that the reactor
meets NRC requirements. Id. at 15. One goal of this testing and inspection
program is to detect any discrepancy which might be due to vandalism or sabotage.
Id. at 15-16. Obviously, there can never be absolute assurance that no deficiency
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will have occurred during construction. The extensive pre-operational and startup
testing program is designed with this fact in mind and will, we assume, be carried
out so as to realize maximum benefit. We believe this to be especially important at
Fermi-2 because of a) the long construction period, b) the change in construction
contractors, and c) the Applicants’ lack of experience in operating a boiling water
nuclear power plant.

11. Whenone compares Mr. Kuron’s testimony with that of Mr. Leach and Mr.
Little, it is clear that Contention 4(a) must fail. Mr. Kuron's testimony consists
simply of his general statements that there were inadequate personnel at the site,
that there were suspicious fires, that there were thefts of tools, and that fuel oil was
spilled. None of these statements relates to the reactor in its present condition.
Whether, in the past, there were too few guards, suspicious fires, thefts of tools,
and spilled oil is of little importance unless one links those matters to the present
condition of the reactor as it might affect public health and safety. There is no
evidence supplying such a link. Neither Mr. Kuron nor CEE tendered any evidence
showing how many guards there were, how many or what kind of fires there were,
how many thefts of tools there were, or any significant facts about the oil spill. The
only detailed testimony describing site security was that of Messrs. Leach and
Little. They testified that site security was adequate. In view of this latter testi-
mony, which we accept as accurate and convincing, we must find that the
allegations in Contention 4(a) are not supported by the evidence. Also, we find that
none of the allegations was linked to the present condition of the reactor. For these
reasons, Contention 4(a) must fail.

B. The Quality Assurance Program

12. Contention 4(b) alleges inadequacies in the Applicants’ quality assurance
inspection program. Specifically, Contention 4(b) alleges that quality control was
inageguate before 1974 with respect to pipe hangers, and with respect to welds of
safety-related components.

13. Mr. Kuron testified that a series of pipe hangers were improperly installed
in the turbine building. Kuron, ff. Tr. 367 at 4. However, he admitted that NRC
had identified that deficiency some time ago, and that NRC had directed the
Applicants to correct it. Jd. Mr. H. M. Wescott, who is a project inspector,
testified on behalf of the NRC Staff. He stated that on February 15, 1979, an
investigation was begun at the Fermi-2 site as a result of statements Mr. Kuron
made at a prehearing conference. Wescott, ff. Tr. 270 at 17. On February 8§ and 9,
1979, Mr. Kuron was interviewed by Messrs. Robert Marsh (NRC'Investigator,
Region I1I) and Harry Shannon Phillips (NRC Reactor Inspector, Region I1I). /d.
Mr. Kuron provided information on twelve subjects which he considered to be
important, but he indicated that much of the information was second or third hand.
Id. On February 20, 1979, Mr. Kuron visited the Fermi-2 site, at the request of the
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NRC, where he further defined his allegations during a walking tour of the facility.
Id. at 17-18. He was accompanied on the tour only by NRC inspectors; none of the
Applicants’ employees was present. Tr. 369. The NRC Staff then expanded the list
of Mr. Kuron’s allegations to 20 and investigated each ifem on the list. Wescott,
supra, at 18. The results of that investigation are contained in Report No.
50-341179-04, United States Nuclear Regulatory Commission, Office of Inspec-
tion and Enforcement, Region 11l (July 27, 1979). Id. at Appendix A. With respect
to the pipe hangers, the investigators found that the allegation concemning improper
installation was valid. /d. at 19, However, the NRC Staff had already identified
that deficiency nearly a year before the investigation, and corrective measures to
eliminate the deficiency had been ordered and had already begun. /d. Mr. Tullio
A. Alessi, who is Director, Project Quality Assurance for the Enrico Fermi-2
Project, testified for the Applicants. Mr, Alessi stated that when construction
resumed after the halt in 1974, the Applicants set up a shop to refurbish hangers
which had shown signs of deterioration. Tr. 291. The hangers were sandblasted,
inspected, repainted, and reassembled. /d. Any which were judged below accept-
able standards were scrapped. Tr. 304. In view of the uncontroverted evidence that
the deficiencies in pipe hangers had been detected by NRC before Mr. Kuron made
his allegations, that the deficiencies had been ordered to be remedied, and were
and are being remedied, there is no merit to the contention that quality control of
pipe hangers is still a matter of concern at Fermi-2.

14. With respect to welds of safety-related components, Mr. Kuron testified
that the following deficiencies existed: a) nozzles located in the main condenser in
the turbine building were welded with the wrong weld material; b) there was
improper welding of the inlet of the main steam isolation valve; c¢) improper weld
material was used in the chemical cleaning and flushing system; and d) improper
weld material was used to weld pipe whip restraints. Kuron, ff. Tr. 367 at4-5. On
cross-examination, Mr. Kuron admitted that he had reported all these matters to
the NRC investigators at the time of the investigation in February of 1979. Tr.
369-370. Mr. Wescott confirmed, on behalf of the NRC Staff, that all of these
allegations were investigated at that time. Wescott, ff. Tr. 270 at 19. In the case of
the nozzles in the main condenser, the investigators were unable to discover from
Mr. Kuron which welds he thought were deficient. Report No. 50-341/79-04,
supra, ff. Tr. 270 at Appendix A, p. 17. There were so many pipes in the
condenser area that Mr. Kuron could not be sure which contained the deficient
weld. Id. The inspector, therefore, examined the drawings showing all the pipes in
that area; but he discovered that none of the drawings showed safety-related
piping. Id. Thus, the investigator determined ‘that the alleged deficiency did not
raise an issue of public health and safety. Id.

15. Inthe case of the main steam isolation valve, the investigators identified the
weld which was alleged to be defective. Id. at 18. The investigators reviewed the
weld records in detail and discovered that although a special welding procedure
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had been used to enable a spool piece to be fitted more accurately to the main steam
isolation valve, the welds had been examined and accepted by the appropriate
personnel. Id. at 19. The investigators did not find any deviation from applicable
requirements. /d. .

16. Inthe case of the chemical cleaning and flushing system, Mr. Kuron could
not inform the investigators of any specific weld where improper materials might
have been used. /d. at 20. The investigators nevertheless looked at that system, and
determined that it was not safety-related. Id. Thus, the investigators did not find
any deviation from applicable requirements. /d.

17. In the case of the pipe whip restraints, the investigators identified the
particular weld. /d. They identified the filler material which was specified,
identified the filler material which was indicated to have been used, and deter-
mined that they were the same material. /d. They also determined from records that
a "l inch linear indication was discovered adjacent to [the weld in question]. . . .”
Id. at 21. The Applicants’ response to the “linear indication™ was to “excavate the
indication [to] its full depth and reweld.” Id. The inspectors also asked the
Applicants to analyze a sample of this weld to insure that no stainless steel was
present. Jd. The investigators found no deviation from applicable requirements.
Id.

18. The above evidence shows that there is no basis for concern about the welds
of the safety-related components listed in Mr. Kuron’s testimony. All of those
welds were investigated thoroughly by the NRC Staff. Neither the nozzles in the
main condenser nor the chemical cleaning and flushing system was found to be
safety-related. The weld at the main steam isolation valve was inspected and found
adequate, and the same was true of the weld identified in the pipe whip restraints.
We accept that evidence as accurate and convincing and we find that it shows that
the allegations in Contention 4(b) concerning welds of safety-related components
are without merit.

19. When he testified, Mr. Kuron also mentioned several other allegations
which he had presented to the NRC investigators in 1979. He said that a globe
valve and its piping could not be installed because of interference with a concrete
wall; he said that the drywell area contained dirt and debris; he said that when a
crew installed reflective shielding they left screws out and left gaps between the -
shielding panels; he said that stop valves for the turbine generators had been
improperly stored; he said that certain concrete anchors were improperly installed;
and he said that there were large voids in the grouting of the wall of the sacrificial
shield. Kuron, ff. Tr. 367 at 5-6. These items were not specifically mentioned in
CEE’s Contention 4. However, they could fall within a broad interpretation of part
(b) of that Contention. Part (b) alleges generally that the Applicants’ quality
assurance program was inadequate. Mr. Kuron admitted that all of these additional
allegations were brought to the attention of the NRC investigators in 1979. Id. at 5;
Tr. 370. The investigators found that the globe valve did require a design change in
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order to be installed, but that the change was properly made. Report No. 50-341/
79-04, supra, ff. Tr. 270 at Appendix A, p. 14. They found that the drywell
contained some dust produced by a sandblasting operation, but they did not find
the overall cleanliness of the drywell to be below acceptable standards. /d. at 15. -
They found that gaps did exist between the panels of the reflective shielding, but
they also found that the shielding was not related to safety, so no violation of
standards was involved. Id. They also determined that the stop valves for the
turbine generators were not related to safety. Id. at 17. With respect to concrete
anchors, Mr. Kuron could not point out any specific ones which were defective, so
the investigators reviewed numerous reports describing tests of these anchors. Id.
at 21. The investigators also observed the actual testing of four anchors at a
particular installation. /d. The investigators could not find anything wrong with the
anchors. Id. at 22. In 1979, in response to Bulletin 7902 from NRC’s Office of
Inspection and Enforcement, the Applicants reinspected all of the Class 1 pipe
hangers at Fermi-2 which used the type of anchor about which Mr. Kuron had
expressed concern. Tr. 508-510. The failure rate of these anchors was low. Tr.
509-510. Finally, the investigators examined the grouting program for the wall of
the sacrificial shield. They identified areas which had not been filled with grout.
Report No. 50-341/79-04, supra, at 23. The investigators determined that Mr.
Kuron’s allegations on this point were valid and they cited the voids as an item of
noncompliance with NRC regulations. Id. at 4, 24. Mr. Alessi testified that the
voids were not detected in Edison’s original inspection of the sacrificial shield
because the inspector had not verified two locations which were difficult to reach.
Tr. 333. As aresult of this discovery, the Applicants stated to the investigators that
the Applicants intended to reinspect the wall to insure that all of the shield’s
compartments had been completely filled with grout. Report No. 50-341/79-04,
supra, at 24, Mr. Walter M. Street, Applicants’ Supervising Engineer — Civil, of
the Enrico Fermi-2 Project, testified that the entire sacrificial shield was in fact
subsequently reinspected. Tr. 332. Mr. Alessi testified that the void areas had
subsequently been filled with grout, and that it had been determined that there were
no more void areas. Tr. 333. Mr. Little testified that this item had then been
reinspected by the NRC Staff, Little, ff. Tr. 270 at 18-19. As a result of that
reinspection, the Staff deemed this item of non-compliance to have been resolved.
Id.

20. From the above testimony, our finding must be that none of Mr. Kuron’s
additional allegations forms an adequate basis for a present concern about the
safety of Fermi-2. With respect to the reflective shielding and the stop valves, the
NRC investigators found that those items were not safety-related. With respect to
the globe valve, the drywell, and the concrete anchors, the investigators found no
evidence of noncompliance with NRC regulations. The sacrificial shield was the
only item in which noncompliance was found. The investigators’ Report No.
50-341179-04, supra, together with the testimony supporting it, presents the
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investigators’ methods in detail. We accept the Staff’s and Applicants’ testimony
on these items as accurate and convincing. This testimony shows that no factual
basis exists for any of the additional allegations in Mr. Kuron’s testimony on
Contention 4(b).

21. Contention 4(b) also alleges broadly that, before a halt in censtruction in
1974, the Applicants’ quality assurance program was not performed in con-
formance with NRC regulations. CEE offered no testimony to prove this allegation
other than the specific allegations discussed above. Kuron, ff. Tr. 367 at 3. Mr.
Kuron did not allege that there were inadequacies in the present, or recent, quality
assurance program; he only alleged that there were inadequacies during the early
stages of construction. /d. Mr. Alessi testified on this point on behalf of the
Applicants. He stated that the inspection program at Fermi-2 is carried out
according to a manual which corresponds to Criterion X of Appendix B to 10 CFR
Part 50; that this manual has been reviewed by the NRC; that the manual prescribes
inspection procedures for all safety-related work at Fermi-2; that when a deficien-
cy is found as a result of an inspection a nonconformance report is prepared and the
deficiency corrected and then reinspected; and that the entire process is audited and
reviewed by NRC inspectors. Alessi, ff. Tr. 262 at 1-3. Mr. Little testified on
behalf of the NRC Staff. He described the Staff's methods of auditing the
Applicants’ inspection program; he stated that the Applicants’ inspection program
has been in effect since the beginning of construction of Fermi-2; and he stated that
the Applicants’ program was in accordance with NRC regulations. Little, ff, Tr.
270 at 7-13. We find that the testimony on this point by the Applicants and NRC
Staff shows that the Applicants’ inspection program was adequate during the early
stages of construction. CEE offered no evidence, other than the broad allegation
already mentioned, to the contrary. Therefore we find that CEE’s general allega-
tion concerning the adequacy of the Applicants’ quality assurance program to be
without merit. We should point out that there would be more reason for concern
about the Applicants’ program had no construction deficiencies been found.
Deficiencies are, as a practical fact of life to be expected. The purpose of
inspection, and of quality control and assurance programs, is to assure that
deficiencies are corrected before the facility operates. As shown in {913 and 17
above, deficiencies were found at Fermi-2 and were corrected.

22. For the reasons stated in §913-21 above, we find that none of the several
allegations in Contention 4(b) has any merit.

C. Loss or Destruction of Quality Assurance Records
23. Contention 4(c) alleges that the Applicants have not maintained adequate

quality assurance records during the period of construction, because some of these
records have been destroyed or lost. Mr. Kuron testified that Detroit Edison’s
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officials ordered the destruction of two trailer loads of records, which were
believed at the time to be quality assurance records. Kuron, ff. Tr. 367 at 3. He also
testified that quality assurance records were destroyed in a second fire on Decem-
ber 16; 1978, and that this latter fire was reported to NRC as being less serious than
it was. /d. at 4.

24. Mr. Alessi testified that Edison has in fact maintained all required quality
assurance records. Alessi, ff. Tr. 262 at 5. He said that Edison protects such
records against loss by safekeeping in fireproof facilities. /d. at 6. He stated that
Edison is not aware of any fire which burned trailer loads of quality assurance
records but that in 1974, when the offices of some of Edison’s contractors were
cleared out, personal file copies of documents such as letters and drawings were
destroyed by burning. Id. at 7. He said that these documents were not quality
assurance records. /d. Mr. Alessi also testified that on December 15, 1978 a faulty
gas heater in Building 45A at the Fermi-2 site caused a fire which damaged several
quality assurance records which had been left on an inspector’s desk. Id. Most of
the records in the office were in a steel cabinet and were not damaged. /d. Of the
records which were lost, many could be reconstructed from master files. Id. Two
lost records of weld tests could not be reconstructed, however, so the welds were
retested to make sure they were acceptable. Id.

25. Mr. Harry Shannon Phillips, NRC’s Construction Project Inspector for
Region IlI, presented the Staff’s testimony on this point. He stated that the
allegations concerning the two fires were brought to the attention of the NRC
investigators at the time of the investigation in February, 1979. Phillips, ff. Tr. 270
at 20. Mr. Phillips was responsible for investigating those allegations at that time.
Id. The investigators interviewed a number of persons at the construction site and
also checked to see whether required records were complete and could be re-
trieved. Id. at 21. They also reviewed NRC inspection reports dating back to 1972
to determine whether NRC had noted previously that required records were
missing, incomplete, or irretrievable. /d. They discovered only that certain per-
sonal records, working drawings, and so forth had been burned after one of Detroit
Edison’s contractors had left the site. Id. None of the documents buned were
quality assurance records. Id. With respect to the fire in Building 45A, the
investigators interviewed several persons who saw the results of the fire. Id. at 22.
These persons gave an account which matched Edison’s report of the fire to NRC.
Id. Only a small number of documents were bumed in that fire, and many of those
could be reconstructed. /d. In the case of a few weld inspection records which
could neither be saved nor reconstructed, the welds were reinspected. Id. The
investigators did not find any factual basis for either of the allegations concerning
the fires. Id.

26. In light of the above testimony by Messrs. Alessi and Phillips, which we
accept as accurate and convincing, and in light of the lack of any detailed probative
evidence by CEE, we find no basis in fact for the allegation that required
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permanent quality assurance records have been lost, or destroyed by fire. Conten-
tion 4(c) is therefore without merit.

D. Replacement of the Ralph M. Parsons Company

27. Contention 4(d) alleges that Detroit Edison dismissed the Ralph M. Parsons
Company as general contractor “‘because Parsons’ employees refused to sacrifice
quality control in order to expedite the construction schedule.” Mr. Kuron testified
that the first team of managers used by Parsons at Fermi-2 did an efficient job of
quality assurance and control. Kuron, ff. Tr. 367 at 8. He said that this led rapidly
to their replacement, however, by a second team of Parsons’ managers who were
less concerned about quality assurance and control. /d. Then, he said, Detroit
Edison used the halt in construction in 1974 to replace Parsons as general con-
tractor; Edison substituted the Daniel Construction Company, which was less
concerned than Parsons about quality assurance and control. Id. at 8-9.

28. Mr. William J. Fahmer testified on behalf of the Applicants. He stated that
during the time when the Parsons Company was general contractor, Edison did
request that two of Parsons’ project managers be replaced. Fahrner, ff. Tr. 265 at
3. According to Mr. Fahmner, one was replaced because of his poor attendance at
the construction site, and the other was replaced because he could not maintain
labor harmony at the site. /d. Mr. Fahmer said that neither replacement was based
on the manager’s attitude toward quality assurance or control. Id. Mr. Fahmer said
that he was not aware that any of Parsons’ employees had ever complained about
quality assurance or control. Id. With respect to the replacement of Parsons as
general contractor, Mr. Fahrner said that during the halt in construction in 1974
Edison’s senior management decided that the system of having a general con-
tractor — ds Parsons was — was less effective than the system of having a
construction manager. Under the latter system a manager who does not perform
any direct construction work represents the project owner’s interest at the site. /d.
at 2. Edison selected Daniel International as the construction manager and termin-
ated the contract with Parsons, as Edison had a right to do under the terms of that
contract. /d. Mr. Fahmner also testified that it was not unusual to replace con-
tractors or supervisors in the course of large projects which extend over several
years. Id.

29. Mr. Phillips testified on behalf of the NRC Staff. He said that when Mr.
Kuron supplied his list of allegations to the NRC investigators in February of 1979,
Mr. Kuron did not include any specific allegation about the replacement of the
Parsons Company. Phillips, ff. Tr. 270 at 23. Mr. Kuron commented generally
about the replacement of Parsons, but he did not identify any specific item. Id. at
24. As a result of these general comments, however, the NRC investigators
discussed the Parsons matter with Edison’s management. Id. Edison indicated that
its quality assurance and quality control arrangements with Parsons had been
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satisfactory. Id. The investigators did not discover any information which might
show that Parsons’ employees were requested to sacrifice quality contro! in order
to expedite the'construction schedule. /d. Mr. Phillips also stated that, by the time
of the investigation in 1979, the Staff had already performed about fifty inspec-
tions of construction activities at Fermi-2, and that during those inspections quality
assurance specialists and engineers had reviewed Edison’s quality control proce-
dures and theirimplementation. /d. at 24-25. Each of those inspections established
that each contractor performing safety-related work had a satisfactory quality
assurance program or, if not, the contractor was cited for non-compliance and
corrective action was required. Id. at 25, 28. We accept the above testimony of |
Messrs. Fahmner and Phillips as accurate and convincing. In light of that testimony,
and in light of Mr. Kuron’s failure to supply any detailed support for his general
allegation, we find that there is no credible evidence that the Parsons Company was
dismissed for reasons related to quality assurance or quality control. Thus, we find
that Contention 4(d) is without merit.

E. Specific Flaws in Construction

30. Contention 4(e) alleges certain flaws in construction. Specifically, it
alleges that the concrete base of the reactor building cracked during construction,
and that the cracks were repaired by patching. It also alleges that hairline cracks
developed in the structural steel surrounding the drywell.

31. With respect to the cracks in the concrete base of the reactor building, Mr.
Kuron testified that the cracks might allow radiation to leak out of the reactor
building, and that the cracks may have impaired the structural integrity of that
building. Kuron, ff. Tr. 367 at 7. He also said that Detroit Edison had grouted the
cracks to seal the base and prevent infiltration of groundwater. Id.

32, Mr. Alessi testified on behalf of the Applicants. He stated that in 1972, after
the concrete base had been poured, Edison’s inspectors discovered radial and
circumferential hairline cracks on its surface. Alessi, ff. Tr. 262 at9. Also, asmall
amount of groundwater was seeping into the reactor basement floor. Id. Core
samples revealed that the cracks were from 6 inches to 3 feet deep. /d. The concrete
base is 4 feet thick. Id. Edison repaired the cracks with non-shrinking grout applied
under high pressure. Id. at 10.

33. Mr. Phillips testified that Mr. Kuron had reported these cracks to the NRC
at the time of the investigation in 1979. Phillips, ff. Tr. 270 at 26. As part of his
investigation, Mr. Phillips reviewed a report which Edison had filed with NRC at
the time the cracks were discovered and repaired. That report indicated that
Sargent and Lundy, the structural designers of the reactor building, performed a
thorough analysis of the cracks and concluded that the cracks did not impair the
structural strength of the base. Id. at 27. Edison’s report also indicated that Edison
had monitored the width and length of selected cracks to check them for any
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increase and that Edison had monitored the base to discover any new cracks. Id. at
28. In addition, the report indicated that in case of an accident, contaminated water
could not leak out of the reactor building through the floor unless the water inside
the building had reached a height equal to or greater than the pressure head of the
groundwater outside, which is about 30 feet under normal operating conditions.
Id. at 27, Before this height was reached inside the building, the reactor could be
shut down and the water processed through the radwaste system. Id. Finally, the
report concluded that even this leakage could not occur, because the cracks had
been satisfactorily repaired. /d.

34. In order to verify the success of Edison’s repair program, Mr. Phillips
reinspected the grouted areas on February 22, 1979; his inspection revealed no
evidence of Seepage. Id.

35. The above testimony by Messrs. Alessi and Phillips shows that the cracks
had been discovered and repaired long before Mr. Kuron mentioned them to the
NRC investigators in 1979, and long before CEE filed Contention 4(e). The
testimony shows that the repairs were satisfactory, and that the cracks do not
amount to flaws in the construction of Fermi-2. We find that the evidence does not
support CEE's allegation of a construction flaw in the base of the reactor building.

36. With respect to the hairline cracks in the structural steel surrounding the
drywell, Mr. Kuron testified that he leamned of the cracks in conversations with
construction personnel and that after discussing the matter further with NRC
inspectors, he believes that the cracks are in steel clip angles welded to plates
embedded in the walls of the reactor building. Kuron, ff. Tr. 367 at 8. This is the
extent of CEE'’s testimony on cracks in the structural steel.

37. Mr. Alessi testified that one of Edison’s inspectors observed fine cracks in
the clip angles referred to by Mr. Kuron. Alesst ff, Tr. 262 at 10. The clip angles
are attached to steel plates embedded in the wall of the reactor building, and the
clip angles support the ends of girders. /d. at Figure 1. Edison discussed the cracks
with the NRC Staff, but the Staff determined that they amounted to a normal
construction problem and were not reportable. Id. at 10. Sargent and Lundy, the
designers of the reactor building, evaluated the cracks and concluded that the
cracks were caused either by defects in the material from which the clip angles
were made, or by excessive welding used to attach the clip angles. /d. at 11. Atthe
suggestion of Sargent and Lundy, Edison replaced the uninstalled clip angles with
those made of proper material, and limited the welding to that specified. Id. Edison
also replaced the clip angles which had already been installed, except in locations,
where the concrete slab had been poured and the clip angles were not accessible.
Id. In the latter locations Edison installed beam seats under each clip angle, so that
if a clip angle failed, the beam seat would carry the load of the girder. Id. at 11 and
" Fig. 2.

38. Mr. Phillipstestified on behalf of the Staff. He stated that when Sargent and
Lundy analyzed the cracks in the clip angles, Sargent and Lundy determined that
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the design was adequate. Phillips, ff. Tr. 270 at 29. He confirmed that all clip
angles which were not embedded in concrete were replaced or repaired in the field.
Id. He also confirmed that beam seats were installed under all the girders where
concrete had already been poured. Id. at 30. The Staff verified Edison’s actions by
visually inspecting about ten clip angles for cracking (no cracking was found) and
by verifying the installation of the beam seats. Id.

39. The above testimony by Messrs. Alessi and Phillips shows that Edison has
satisfactorily repaired the cracks in the structural steel surrounding the drywell.
We accept that testimony as accurate and convincing. CEE offered no credible
evidence to the contrary.

40. We find, based on the testimony by Messrs. Alessi and Phillips described
above, that there is no credible evidence to support CEE's allegations concerning
cracks in the base of the reactor building or cracks in the structural steel surround-
ing the drywell. Therefore, we find Contention 4(e) to be without merit.

III. CEE'S CONTENTION 8: EVACUATION OF STONY POINT

41. Contention 8 was the second of the two contentions litigated. Its language,
stipulated by the parties, is as follows:

CEE is concerned over whether there is a feasible escape route for the
residents of the Stony Point Area which is adjacent to the Fermi-2 site. The
only road leading to and from the area, Pointe Aux Peaux Road, lies very
close to the reactor site. In case of an accident, the residents would have to
travel towards the accident before they could move away from it.

The parties viewed this Contention as alleging that Pointe Aux Peaux Road is not
an adequate evacuation route for the residents of Stony Point. There was no dispute
as to whether Pointe Aux Peaux Road lies close to the reactor — it clearly does —
or whether it is the sole evacuation route from Stony Point — it clearly is — or
whether in using the Road the residents of Stony Point would be forced to move
toward the reactor before moving away from the reactor—they clearly would. The
sole issue was whether, given these facts, the road is a feasible evacuation route.

42, Mr. Kuron testified on behalf of CEE. He stated that if an accident were to
release a radioactive plume toward Stony Point, the residents of that area could be
forced to travel through the plume before they would be safe. Kuron, ff. Tr. 367 at
9. Mr. Kuron based this statement on his personal knowledge as a resident of Stony
Point. Id.

43. Ms. Evelyn F. Madsen testified on behalf of the Applicants. Ms. Madsen
was accompanied to the witness stand by Herbert Eugene Hungerford, Professorof
Nuclear Engineering at Purdue University; Andrew C. Kanen, a Vice President of
PRC Voorhees; and Roger A. Nelson, a professional meteorologist. Professor
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Hungerford co-sponsored Ms. Madsen’s testimony on radiological dose evalua-
tion (Tr. 406), and Mr. Kanen co-sponsored Ms. Madsen’s testimony on evacua-
tion time estimates (Tr. 405-06).

44. Ms. Madsen testified that Stony Point lies approximately one mile south of
the reactor, that the population of Stony Point is approximately 1400 persons, that
the total number of automobiles in Stony Point is about 783, and that about 600
automobiles would be used to evacuate Stony Point. Madsen, ff. Tr. 406 at 2-3.
She derived her estimates from the 1980 Advance U.S. Census Report. /d. at 2.
According to Ms. Madsen, traffic congestion during evacuation would depend
upon the capacity of available roads and the spread in departure times of the
evacuees. /d. at 5. Pointe Aux Peaux Road has a capacity of 1200 vehicles per hour
based on a speed of 15 to 20 miles per hour. Id. On two of the most important roads
feeding into Pointe Aux Peaux — Lakeshore Drive and Dewey Drive — the
capacity was estimated to be 900 vehicles per hour. Departure times of evacuees
would be affected by a variety of factors: whether workers were at work or at home
at the time of notification to evacuate; the time needed for workers to return home;
and the time needed at home to prepare for departure. Id. at 4. On the average
weekday, maximum traffic was projected to occur about one hour and fifteen
minutes after residents were advised to evacuate. /d. at 5-6, and at Table 1. This
would be a result of projected departure times. Id. During the busiest fifteen-
minute period, a total of 180 vehicles would be expected to arrive at the intersec-
tion of Dewey Drive and Pointe Aux Peaux Road. Id. at 6. The exit capacity along
Pointe Aux Peaux Road during that fifteen-minute period would be 300 vehicles,
so no congestion would occur. Id. On the weekend, when most workers would
already be at home, there would be about 252 vehicles during the busiest fifteen-
minute period, which is still belaw the capacity of the Road. Id. Ms. Madsen
estimated that on an average weekday the entire population of Stony Point could
reach Pointe Aux Peaux Road and travel along it to a point at or near its end within
2% hours. Id. On a weekend the time would be one hour and forty-five minutes.
Id. The travel time of an individual evacuee would be about twelve minutes. Id.
These estimates assume “no significant traffic delays.” /d. During adverse weather
conditions, such as snow or ice, drivers would either go slower or increase the
amount of space between their automobiles. /d. at 6-7. These changes reduce the
capzcity of the roads. Id. at 7. The capacity of Pointe Aux Peaux Road would be
reduced to 800 vehicles per hour (200 per fifteen-minute period); the capacity of
side streets such as Dewey Drive and Lakeshore Drive would be reduced to 600
vehicles per hour (150 per fifteen-minute period). On a weekday during adverse
weather, a maximum of 128 vehicles would be expected to arrive on Lakeshore
and Dewey Drives during the peak fifteen-minute period; this would be within the
150-vehicle capacity of those side streets. Id. On Pointe Aux Peaux Road,
however, a maximum of 203 vehicles would be expected to arrive during this
period, which is at the 200-vehicle capacity of that Road. /d. at 8. Thus, there
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might be congestion at the intersection of Pointe Aux Peaux Road and Dewey
Drive (the principal side street). Id. However, the congestion would not exist for
more than fifteen-minutes. Id. If the adverse weather occurred on a weekend, the
level of congestion would increase because of the more rapid rate of departure. Id.
Congestion for more than fifteen minutes would be likely at the intersection of
Dewey Drive and Pointe Aux Peaux Road and on some of the side streets. Id.
However, because of the more rapid rate of departure on a weekend, the conges-
tion would not increase the total evacuation time for the residents. /d. at 8, and at
Table 2. Travel time for the persons who encountered the congestion would be
increased by about five to seven minutes. /d.

45. The Staff’s testimony on Contention 8 was presented by Rick J. Anthony,
an Emergency Management Specialist with the Federal Emergency Management
Agency; Thomas Urbanik, II, a transportation engineer with the Texas Transporta-
tion Institute at Texas A&M University; and Falk Kantor, an Emergency Prepared-
ness Analyst with the Commission’s Office of Inspection and Enforcement.

46. Mr. Kantor testified that in the event of an accident at Fermi-2, the residents
of Stony Point would be asked to take one of three possible protective actions: to
take shelter; to evacuate, as a precaution, before a release of radiation occurred; or
to take shelter while the plume passed over their area, and then be relocated
afterward. Kantor, ff. Tr. 533 at 3-4. Mr. Kantor also stated that an evacuation
time of 1 to 2%2 hours is well within the range of evacuation time estimates for other
nuclear facilities. Id. at 4,

47. Mr. Urbanik testified that all the residents of Stony Point could leave that
area within a period of 1Y% to 2% hours, and that the time actually required would
depend upon the weather and the vehicular traffic caused by workers coming from
the vicinity of the reactor. Urbanik, ff. Tr. 533 at 2. He assumed that 1150 vehicles
would be used to evacuate Stony Point, which amounts to 1.5 vehicles per
household, and accounts for visitors and for families with more than one auto. /d.
He also assumed that workers using 1000 vehicles would be leaving the Fermi-2
plant at the time of the accident. Id. The relevance of the workers leaving Fermi-2
is this: the exit road from Fermi-2 ends at North Dixie Highway. Workers leaving
Fermi-2 would be forced to turn into that highway and travel along it either to the
north or the south, Madsen, supra, at Fig. 1. Pointe Aux Peaux Road also ends at
North Dixie Highway, a short distance south of the point where the exit from
Fermi-2 ends. Id. Persons leaving Stony Point would be forced to travel along
Pointe Aux Peaux Road to its intersection with North Dixie Highway, turn into the
Highway, and then travel along the Highway either to the north or the south. /d.
Thus, it is possible that the vehicles of workers leaving Fermi-2 could encounter
the vehicles of residents of Stony Point at the intersection of Pointe Aux Peaux
Road and North Dixie Highway. Id. If the workers were evacuated to the north,
they would travel north on North Dixie Highway, would not pass the intersection
of North Dixie Highway and Pointe Aux Peaux Road, and not encounter the

4
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vehicles of persons leaving Stony Point. Id. Mr. Urbanik testified that in such a
case, the 1150 vehicles from Stony Point could turn into North Dixie Highway
within 1% hours. Urbanik, supra, at 3. The more difficult situation would be
presented when the 1000 vehicles from Fermi-2 turn south on North Dixie
Highway and meet the 1150 vehicles from Stony Point. Id. Without traffic control
at the intersection of Pointe Aux Peaux Road and North Dixie Highway, the time
required to accommodate the traffic from Stony Point would be slightly more than
2 hours. Id. With traffic control, the time required could be reduced to about 1Y2
hours. Id. Adverse weather, including rain or light snow, would increase these
times by about 20%. /d. Severe weather (heavy snow) would increase the times by
the amount of time necessary to clear the roads. /d. Mr. Urbanik concluded that
persons from Stony Point could be evacuated along Pointe Aux Peaux Road
without encountering any unusual or unmanageable traffic problems. /d.

48. We find the above testimony by the Applicants and Staff on evacuation
times to be reasonable and convincing. CEE offered no testimony to contradict it.
The Staff analyzed the “worst case,” in which workers leaving Fermi-2 meet
persons leaving Stony Point at the intersection of Pointe Aux Peaux Road and
North Dixie Highway, and the Staff showed that even that situation would be
acceptable. It is not likely, however, that this worst case would be as bad as the
Staff assumed, because all the residents of Stony Point probably would not leave at
the same time, and because workers would probably begin to leave Fermi-2 before
residents would begin to leave Stony Point. Tr. 442 (Kanen). We find that the
entire population of Stony Point could be evacuated along Pointe Aux Peaux Road
within 1% to 2% hours, and that this amount of time is acceptable.

49. The possibility of flooding was also discussed at the hearing. During the
“100 year flood” Stony Point would be flooded. Tr. 481 (Madsen). However,
Pointe Aux Peaux Road, which is the subject of Contention 8, would not be
flooded. Tr. 476, 499 (Madsen).

50. There was also evidence describing the procedures for ordering an evacua-
tion and the time required to carry out those procedures. Ms. Madsen described a
siren system which Edison plans to install, and which would notify the residents of
Stony Point of an emergency at Fermi-2. Id. at 9. There was also testimony on the
questions of whether handicapped persons would be furnished transportation, Tr.
409-411 (Madsen), whether hearing-impaired persons could be notified, Tr. 415
(Madsen), whether Edison would have authority to turn on the siren, Tr. 443
(Madsen), and how long it might take the Governor of Michigan to turn on the siren
after Edison recommended evacuation, Tr. 445 (Madsen). All of these matters fall
under the general question of whether the evacuation plan for Stony Point is
adequate. They do not fall under Contention 8, which is limited to the feasibility of
Pointe Aux Peaux Road as an evacuation route. Since our jurisdiction is limited to
ruling on matters within the scope of admitted contentions, we make no finding on
any of these other matters. CEE also raised, in its cross-examination, the question
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whether Pointe Aux Peaux Road could be cleared in the case of an accident. Tr.
420 (Howell). Mr. Kanen responded that there are provisions in the Monroe
County Emergency Plan under which wreckers would be sent immediately. Tr.
422. This point also appears to be beyond the scope of Contention 8; it refers
principally to the adequacy of the Emergency Plan. There was no evidence that
anything about Pointe Aux Peaux Road makes it unusually susceptible to accidents
or makes clearing accidents on that Road unusually difficult. We find nothing in
the evidence discussed in this paragraph to show that Pointe Aux Peaux Road is not
a feasible evacuation route from Stony Point.

51. We are left with the fact that evacuees using Pointe Aux Peaux Road must
travel toward the reactor before traveling away from it. Does this fact make Pointe
Aux Peaux Road infeasible as an evacuation route? The evidence on this point was
supplied by Ms. Madsen and Mr. Kantor.

52. Ms. Madsen postulated an accident which released a substantial amount of
radioactivity to the atmosphere over a period of eight hours during which the wind
blew steadily toward Stony Point at a low rate of speed (1 meter/second, or 2.24
miles per hour). Madsen, ff. Tr. 406 at 11-12. She selected nine locations in and
around Stony Point, and then estimated doses at those locations. /d. at 13. She also
estimated doses along various possible evacuation routes. /d. An evacuee using
some of the routes would cross the hypothetical plume from one side to the other;
on other routes the evacuee would travel along the centerline of the plume. Id. She
also included non-existent evacuation routes (which would have to be con-
structed). Id. The doses were first calculated for each of the various locations on
the assumption that no evacuation occurred. Id. at 14, and at Table 3. Then, doses
were calculated for each of the different evacuation routes. /d. at 14, and Table 4.
The total doses received by the evacuees were found by adding the dose received
before evacuation to the dose received during evacuation. /d. Based upon the
above, Ms. Madsen concluded that evacuation would reduce the total dose to all
evacuees, and thus would be preferred to nonevacuation. Id. at 15. She also
concluded that the nonexistent routes, which would have to be constructed, would
not result in lower doses than would the evacuation routes using Pointe Aux Peaux
Road. Id. at 16.

53. Mr. Kantor compared the time traveling toward the reactor to the total time
required for evacuation. Pointe Aux Peaux Road, the sole evacuation route, is
located between Stony Point and the reactor. The distance from most (80%) of the
residences in Stony Point to the road is not great (about % mile), id. at Fig. 4; that
distance is considerably shorter than the road itself (which is 2.5 miles long),
Kantor, ff. Tr. 533 at 2; and that distance is small when compared to the total
distance persons would be expected to travel in an evacuation (which would
include at least a substantial distance on North Dixie Highway). Mr. Urbanik
testified that only six to ten minutes would be spent driving toward the reactor. Tr.
563. Mr. Kantor concluded that, regardless of the amount of dose one assumed
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would be received by residents during an evacuation, the incremental increase due
to those six to ten minutes would be insignificant. Tr. 569-570. Mr. Kantor’s
attention also was drawn to the fact that Pointe Aux Peaux Road itself extends a
small distance toward the reactor (about ¥4 mile) during its 2.5-mile course, and
Mr. Kantor was asked whether the increase in dose due to traveling this distance
would be significant. He responded that it would not. Tr. 559. He also said that the
necessity of driving toward the reactor for a short distance before driving away
from it was not unique in the 10-mile emergency zone. Tr. 548. Mr. Kantor’s
opinion on these points is corroborated by Ms. Madsen’s estimate of dose as a
function of evacuation routes and departure times. Madsen, ff. Tr. 406 at Table 4.
We accept Mr. Kantor's conclusion as accurate and convincing; we find that the
need to drive toward the reactor does not make Pointe Aux Peaux Road infeasible
as an evacuation route.

54. Despite the above finding, however, it remains true that travel toward the
reactor might increase an evacuee’s dose. For some residents of Stony Point,
evacuation would begin at a point 2 miles from the reactor. These persons would be
within 1% miles when they reached Pointe Aux Peaux Road. /d. at Fig. 6. Other
residents also would be forced to travel toward the road, but not as far. As stated
above, 80% of the residences are within ¥ mile of the road. Mr. Kantor testified
that the consequences of moving toward the reactor are most severe in the nearest
vicinity of the reactor. Tr. 552. If the wind were toward Stony Point, but at a speed
much lower than that postulated by Ms. Madsen, the exposure dose rate could rise
rapidly as one approached the reactor. Tr. 483-484 (Nelson); Tr. 485 (Hunger-
ford). This would be true, for example, where the wind speed was nearly zero, a
radioactive air mass formed over the reactor building with a bell-shaped (Gaus-
sian) distribution of radioactivity ‘within it, and the mass spread slowly across
Pointe Aux Peaux Road toward Stony Point. See, e.g., Tr. 482-484 (Nelson);
489-490 (Hungerford). An evacuee driving into the air mass from a point on the
edge of the bell-shaped curve where the concentration was low, to a point within
the curve where the concentration was high, could conceivably increase his dose
rate by a substantial factor. For example, an evacuee at a distance of two standard
deviations from the center of the curve would be exposed to a dose rate-of
approximately 14% of the maximum intensity at the center. If he then traveled toa
point half way toward the center (one standard deviation away) he would be
exposed at a dose rate of approximately 60% of maximum intensity. He would
receive additional exposure after turning at that point and traveling out of the
curve. Altogether, such a trip could increase his dose rate by a factor of S to 10. In
such circumstances, evacuation along Pointe Aux Peaux Road might not be the
appropriate protective action (see 10 CFR §50.47) for residents of Stony Point.
The question of alternative routes then arises. For the residents to be able to drive
directly away from the reactor, it would be necessary to construct a new road
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leading west from Stony Point along the border of Lake Erie. Madsen, supra, at
Fig. 7.

55. We have considered the possibility of radicactivity moving more slowly
toward Stony Point, because we believe that such a phenomenon is imaginable.
The fact that some evacuees from Stony Point must reduce their distance from the
reactor by almost one-half, and must travel along the edge of the site boundary,
possibly increasing their radiation dose unnecessarily, justifies our considering
such an event. However, we must also consider the probability that such an event
would happen. First, the goal of the emergency plan is to evacuate all persons
within Stony Point before radiation is released. Kantor, ff. Tr. 533, at4. Thus, itis
likely that most of the residents would have left Stony Point before a release
occurred. Second, if a release did occur before or during evacuation, the probabil-
ity of its moving toward Stony Point is small, because the wind blows from the
reactor toward Stony Point less than 5% of the time. Madsen, supra, at 13.
Average wind speeds in Stony Point are 8 to 10 miles per hour, id., so the
probability of a stationary or slow-moving plume over Pointe Aux Peaux Road is
very small indeed. To these probabilities we must add the fact that the time spent
driving toward the reactor is six to ten minutes from the farthest point in Stony
Point. For most residences it is less. For an evacuee’s dose rate to increase by the
factor of five to ten mentioned above, this driving period would have to begin just
as the outer edge of the bell-shaped mass reached the evacuee’s point of departure.
Finally, one must consider what it means to say that an evacuee’s dose rate could
be increased by a factor of five to ten. It does not mean that an evacuee’s total dose
during evacuation would be increased by a factor of five to ten; the total dose
increase very probably would be less. The doses estimated by Ms. Madsen, who
postulated a serious accident, reached a maximum of 1.94 rems for the most highly
exposed evacuation route. Madsen, supra, at Table 4. For the emergency plan to
be unacceptable, one would have to postulate an accident even more severe — and
more unlikely — than Ms. Madsen did.

56. We believe that the slow-moving air mass spreading toward Stony Point is
the only imaginable situation in which our conclusion in 153 might be subject to
doubt. We find that the probability is remote, however, that such a situation could
cause a significant increase in the dose to evacuees. This conclusion is based upon
the direction of prevailing winds and their average speeds, the shortness of the time
spent driving toward the reactor, the small likelihood that an evacuee’s time of
departure will coincide with the arrival of the edge of the mass at his point of
departure, and the small likelihood of an accident severe enough to make signifi-
cant the increase in dose which might occur. For these reasons, we find that the use
of Pointe Aux Peaux Road as an evacuation route creates only a negligible increase
in the total risk to residents of Stony Point. The increase does not Justlfy building a
road leading away from Stony Point toward the west.
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57. Forthereasons just stated, we find that the testimony by the Applicants and
the Staff establishes that vehicles departing Stony Point during an evacuation can
be accommodated by Pointe Aux Peaux Road, and that the fact that it will be
necessary for the vehicles using that Road to move toward the reactor for a short
distance does not impair the feasibility of that road as an evacuation route. Thus,
Contention 8 must fail.

IV. MONROE COUNTY’S PETITION TO INTERVENE

58. By a motion dated August 27, 1982, the County of Monroe, Michigan has
petitioned to intervene in this proceeding. In its petition, the County requests that
we admit a number of additional contentions as issues in controversy, and that we
reopen the record to take additional evidence on those contentions. The conten-
tions are all concerned with emergency planning. The Applicants and the NRC
Staff oppose the petition on the ground that the petition is not timely and would
delay the proceeding. CEE supports the petition.

59. The period for timely intervention began on September 11, 1978, when the
Commission published a notice of opportunity for hearing. 43 Fed. Reg. 40327.
The period ended thirty days later on October 10, 1978. Id. CEE filed a timely
petition to intervene at that time, and was later admitted as a party. Thus, the
County’s petition comes almost four years late. As stated in §2 above, the hearing
began on March 31, 1982 and ended on April 2, 1982. The evidentiary record now
has been closed and proposed findings have been filed. At the time the County’s
petition reached us, we had reviewed the record, considered the proposed findings,
and were preparing our initial decision. ' -

60. The Commission has set down specific criteria for judging late petitions to
intervene. 10 CFR §2.714(a) provides as follows:

Nontimely filings will not be entertained absent a determination by the
Commission, the presiding officer or the atomic safety and licensing board
designated to rule on the petition and/or request, that the petition and/or
request should be granted based upon a balancing of the following fac-
tors. . . :

(i) Good cause, if any, for failure to file on time.

(ii) The availability of other means whereby the petitioner’s interest
will be protected.

(iii) The extent to which the petitioner’s participation may reasonably
be expected to assist in developing a sound record.

(iv) Theextent to which the petitioner’s interest will be represented by

_ existing parties.

(v) The extent to which the petitioner’s participation will brsaden the

issues or delay the proceeding.
We shall discuss each of these factors in order.
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Good cause for failure to file on time

61. The County’s petition states expressly the County’s reasons for filing late.
The reasons are: a) that the County has been trying to devise a radiological
emergency plan; b) that the County has tried to work closely with the Federal
Emergency Management Agency (FEMA) to formulate such a plan; c) County
residents have provided information to FEMA by testifying at formal public
hearings in 1982; d) as a result of these activities, the County Commissioners
“have only recently become aware that significant defects in emergency planning,
as stated more fully in the County Commissioners’ Contentions . . . are not
remediable by the County Commissioners themselves and urgently need address-
ing before any decision is made on an operating license for Fermi-2. . . .” The
Commissioners’ contentions assert that there are not enough buses, that volunteer
firefighters will not be adequate, that the County cannot provide recovery and
reentry services for evacuees, that roads from beach areas are inadequate, that the
County’s personnel are inadequately trained, that there is inadequate staff for
decontamination and reception centers, that there is no means to test vehicles for
contamination, that distribution of potassium iodide is not likely to be adequate,
that radiological monitoring is inadequate, that the local personnel who would be
required to do evacuation work might evacuate their families instead of doing that
work, that the available methods of decontaminating vehicles would be inade-
quate, and that responsible local officials could not be mobilized in time to carry
out the emergency plan. The legal issue for us to decide is whether, given this
statement of the County’s reasons, they amount to “good cause” under 10 CFR
§2.714. In effect, the County’s statement is that, as a result of the County’s work
with FEMA, the County has only recently become aware of inadequacies in the
County’s emergency plan. Because we are concerned with the County’s excuse for
delay rather than the importance of its contentions, the crucial part of the County’s
statement is that it has “only recently become aware” of the inadequacies. If the
County were or should have been aware earlier, then the County’s stated reason
cannot be accepted.

62. In their answer to the County’s petition, the Apphcants contend that the
County was in a position to file an intervention petition as early as January, 1980.
The Applicants attached to their answer documents showing the County’s experi-
ence in emergency planning. The first attachment is a letter to the Nuclear
Regulatory Commission from Mr. Arden T. Westover, Chairman of the Monroe
County Board of Commissioners. The letter is dated January 25, 1980. It states
that “Monroe County is already deeply involved in the planning process to cope
with a nuclear accident.” It urges the Commission to adopt the proposed rules on
emergency planning which the Commission was then considering. The Applicants
also attached a second letter. It was written to the Commission by Mr. Jon R,
Eckert, Director ‘of the Office of Civil Preparedness of Monroe County. It was
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dated January 21, 1980, and stated that Monroe County would file a detailed letter
commenting on the Commission’s proposed rule. It also stated that Mr. Eckert
planned to participate in a workshop on the proposed rule in Chicago on January
22, 1980. During 1980, Monroe County formed the Enrico Fermi-2 Emergency
Planning Committee, which consisted of about sixty officials from various gov-
emnmental agencies. This latter development was described by Mr. Eckert during a
public meeting, a portion of the transcript of which the Applicants attached to their
answer.

63. During 1981, the County worked on its emergency plan. The completed
version of the plan was submitted for review and comment to the FEMA Regional
Assistance Committee on November 19, 1981. Interim Findings for Enrico Fermi
Nuclear Power Plant, Unit 2 Off-Site Radiological Emergency Preparedness,
Federal Emergency Management Agency, at p. 2. The Applicants state that a
working draft of this plan was circulated for public comment earlier, in April of
1981, before being submitted to FEMA, and that the draft was extensively
reviewed by local officials.

64. On February 2, 1982, a full-scale exercise was held to test both the
emergency plan and the ability of local officials to respond to an emergency at
Fermi-2. Final Report, February 22, 1982, on the Enrico Fermi Atomic Power
Plant, Unit §2 Full Scale Joint Emergency Exercise February 1-2, 1982, Federal
Emergency Management Agency, at p. 1. Monroe County participated actively in
the exercise. /d. at 1-13. On the evening of February 3, the State of Michigan
conducted a public hearing on the exercise. Monroe County participated in that
hearing. This was the public meeting attended by Mr. Eckert, mentioned above, a
portion of the transcript of which the Applicants attached to their answer. FEMA's
written critique of the exercise was published on February 22, 1982 (see Final
Report, id.). The findings and suggestions FEMA made in the Report have been
available to the County since that date.

65. Mr. Frank Kuron, CEE’s witness at the hearing, has been aMonroe County
Commissioner since January of 1981. Tr. 501 (Kuron). Mr. Kuron also serves on
the Monroe County Civil Preparedness Board. /d. Mr. Kuron was a member of
CEE when it intervened in 1978, Tr. 15 (Kuron), and Mr. Kuron began participa-
ting in this proceeding on December 18, 1978, when he made a statement at the
first prehearing conference. Tr. 6-15. The Applicants contend that Mr. Kuron’s
knowledge of the hearing process should be imputed to the County beginning in
January, 1981, when Mr. Kuron became a Commissioner.

66. The NRC Staff also opposes the County’s petition. First, the Staff points
out that the first person to make a limited appearance at the start of the evidentiary
hearing was Mr. Eckert (Tr. 221) who commented upon Edison’s proposed siren
system, upon Edison’s traffic surveys, and said that Edison should provide funds
to the County for emergency preparedness. Second, the Staff points out that the
testimony at the hearing covered several subjects having to do with emergency
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response and evacuation plans. The inference here is that the County was fully
aware of emergency planning issues at the time of the hearing, and could have
intervened then.

67. We find that, in light of the facts set out above, there is not *good cause™ for
the County’s delay. The County was aware of emergency planning issues early in
1980; the County began to work actively on emergency planning during 1980; the
County submitted a detailed emergency plan to FEMA in November of 1981, that
plan had been reviewed earlier in 1981 by local officials; the County participated in
the full-scale exercise on February 2, 1982, participated in its critique, and had the
benefit of FEMA’s findings and suggestions during that same month; the County’s
principal staff official on emergency planning made arguments at the evidentiary
hearing and Mr. Kuron, who has participated in this proceeding since its inception,
has been a Commissioner since January of 1981. It is possible to believe that in
1980, the County was not yet fully aware of the issues posed by emergency
planning. By November of 1981, however, the County must have been aware of
those issues, because the County had already gone through the process of prepar-
ing an emergency plan for Fermi-2. By February of 1982, when the full-scale
exercise was carried out, the County was aware not only of what its emergency

‘plan contained, but was aware of how the plan fared in the exercise. The County

must have been aware, at this point at the very latest, of the issues posed by
emergency planning and response for Fermi-2. February 2-3, the days of the
‘exercise and its critique, were still eight weeks before the beginning of the
‘evidentiary hearing. It is impossible to believe that the County did not possess
sufficient knowledge to intervene at that time.

68. The evidentiary hearing was held from March 31, 1982 to April 2, 1982. It
produced considerable testimony by the Applicants and the Staff on emergency
response and emergency planning. The County participated in that hearing and
was aware of the testimony when it was given. Yet, the County still did not petition
to intervene. The County waited almost five more months before asserting any
interest. It is obvious that the County was aware of emergency planning issues
during the hearing, but simply took no action.

69. The discussion above has reviewed the available evidence of when the
County was aware of issues on emergency planning and response. It should be
pointed out, however, that the burden is nor on the Applicants and Staff to show
that the County was or should have been aware of those issues at a certain time. The
burden of showing good cause is on the late petitioner. The County’s statement that
the County “has only recently become aware” is not a showing of why it did not or
could not have become aware earlier. The County’s statement is simply a state-
ment; no details are provided to back it up. In light of this failure by the County to
make any detailed showing, and in light of the clear evidence that the County was
aware of the asserted issues eight weeks before the hearing, and was also aware of

1432



those issues at the time of the hearing, our ruling must be that the County has not
shown good cause for its delay.

Other means of protecting the petitioner’s interest

70. This second factor in 10 CFR §2.714(a) points away from allowing late
intervention if the interest which the petitioner asserts can be protected by some
means other than litigation. The County asserts that no other means can guarantee
an adequate offsite emergency plan for Fermi-2. The County’s showing on this
factor, however, is limited simply to making that assertion. The County has not
provided any argument or information to show why other means would not be
adequate.

71. The Applicants and the NRC Staff both argue that means other than
litigation are available. Under the Commission’s regulations, the NRC Staff is
required to make a finding that offsite emergency preparedness is adequate before
granting an operating license. 10 CFR §50.47. NRC is required to base its finding
on FEMA’s evaluation of whether local emergency plans are adequate and can be
implemented. Id. The Applicants and the NRC Staff argue that the County’s
concern about bus shortages, volunteer firefighters, and so forth are precisely the
things which FEMA is required to evaluate in reviewing the County’s plan. Thus,
the Applicants and the Staff conclude that FEMA provides an available alternative
forum for the County, and an adequate means for protecting the County’s interest.

72. The Applicants and the Staff are clearly right about the responsibility of
FEMA. Under 10 CFR §50.47, an affirmative finding must be made on the
adequacy of emergency preparedness, and that finding must be made regardless of
the issues litigated in a licensing proceeding. However, an intervenor may demand
and receive a hearing on matters which FEMA will review, if the intervenor
tenders admissible contentions which are timely filed. If review by the NRC Staff
(and FEMA) were always an adequate alternative to litigation, no petitioner could
ever satisfy the second factor of 10 CFR §2.714(a).

73. Wedonotbelieve it is necessary for us to decide whether, orto what extent,
review by FEMA or the NRC Staff may be adequate to protect the County’s
interest in order to weigh the second factor here. The burden is on the County to
show why this factor points in the direction of granting the County’s late petition.
The County has made no such showing and has not carried its burden. That alone is
reason enough not to weigh this factor in the County’s favor.

- The County’s assistance in developing a sound record

74. The County asserts in its petition that it will assist in developing a sound
record. However, the assertion alone is the extent of the County’s effort to address
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this factor. The County offers no factual support for the assertion, Absent such
factual support, which the County has the burden to supply, there is no basis for
concluding that the County’s assertion is true. For that reason, we cannot find that
this factor should be weighed in the County’s favor.

Whether existing parties will represent the County’s interest

75. The County’s petition states that “no existing party has the legal or actual
capacity” to protect the County’s interest. It is no doubt true that only the County
has the legal capacity to represent the County. Moreover, if the County’s interest is
expressed by the additional contentions it seeks to litigate, it also seems true that no
other party stands ready to litigate them. This factor appears to weigh in the
County's favor.

Whether the County’s participation will broaden the issues or delay the
proceeding

76. This is the final factor to be considered. At this point in the proceeding, the
issues consist of specific allegations concerning construction (Contention 4), and
of the question whether Pointe Aux Peaux Road is a feasible evacuation route
(Contention 8). The County’s contentions challenge the adequacy of the emergen-
cy plan. That plan has not been an issue thus far, so the County’s contentions, if
admitted, would broaden the issues considerably. Would the County’s participa-
tion delay the proceeding? If the County were admitted now, it would be necessary
for us to begin what would amount to a new case. The County’s contentions would
have to be screened for admissibility at a new prehearing conference, a new round
of discovery would begin, another prehearing conference would occur before
another evidentiary hearing, and the parties would file a new set of proposed
findings. Only then would we be able to reach a decision. It is obvious that the
proceeding would be delayed if the County were admitted now.

77. The County states that the delay *will not prejudice any party” because the
Applicants do not propose to begin full power operation of Fermi-2 until Novem-
ber, 1983. However, this statement ignores the words of the regulation, which
refer to delay of the proceeding, not to delay of operation of the facility. The
Applicants and NRC Staff are entitled to assume, after the hearing has reached the
stage this one has, that both the issues to be litigated and the parties to the hearing
have been established with finality. This is simply a matter of fairness to them as
parties. Thus, it is irrelevant, in our opinion, whether granting the County’s
petition would delay operation of the facility. Moreover, it is by no means clear
that the County’s participation would not have that effect. The Staff points out that
the date of fuel loading, rather than operation, is the crucial one, because the
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Applicants must have a license in order to load fuel. The projected fuel loading
date is June, 1983. The time necessary to hear and decide the County’s contentions
could easily extend past that date. We find that granting the County’s petition
would broaden the issues and delay the proceeding. Thus, the last factor weighs
against granting the County’s petition.

Our conclusion on the County’s petition

78. Ofthe five factors considered above, only the fourth weighs in the County’s
favor. The first and fifth weigh against the County. When considering these factors
together, we find that the lack of good cause (factor one) and the delay in the
proceeding (factor five) outweigh by a considerable margin the fact that no other
party will represent the County’s asserted interest (factor four). For this reason, we
deny the County’s petition.

V. CEE’S MOTION TO REOPEN THE RECORD

79. Inits answer in support of the County’s petition, CEE also requests that the
record be reopened to litigate CEE’s “Amended Contentions 8 and 9.” These
“Amended Contentions” were contained in CEE’s Amended Petition to Intervene,
filed on December 4, 1978. In that Petition, paragraph (Amended Contention) 8
referred broadly to emergency planning; paragraph (Amended Contention) 9
referred to medical treatment of radiation injuries. In a Prehearing Conference
Order on January 2, 1979, this Board ruled that paragraph 8 was acceptable only
insofar as it referred to the evacuation route from Stony Point. The balance of
paragraph 8, which referred to evacuating the City of Detroit, was excluded. The
Board also excluded paragraph 9, subject to CEE’s right to amend or supplement
that paragraph afterward.

80. OnMarch5, 1979 the parties submitted a list of stipulated contentions upon
which they had agreed. Contention 8 of that list omitted the language previously
excluded by the Board and was in the form litigated at the hearing. Contention 8
was also discussed at a second prehearing conference on July 22, 1981. At that
conference the Applicants asserted that the general adequacy of the emergency
plan was not an issue in controversy; they asserted that “the sole matter in
controversy is the evacuation route from Stony Point.” Tr. 207 (Voigt). In
response, CEE said:

Speaking on behalf of the Intervenor, the contention that was submitted
is very specific. We are not going to attempt to expand the contention in
this proceeding. We have major reservations about the Applicants’
emergency evacuation plans. We can deal with that in other forums. We
are not going to try to expand our contentions.
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Tr. 208 (Siegfried). Paragraph 9 was also discussed at that same prehearing
conference. The parties’ stipulation had provided that CEE would have a further
opportunity to amend paragraph 9. At the Conference, however, CEE voluntarily
abandoned paragraph 9. The discussion was as follows:

MR. SIEGFRIED: [Contention] Nine is actually the hospital conten-
tion, and that there is clearly no problem with. And No. 10 is the generic
safety problems for BWRs,

Now, our position is we want to withdraw 10 also.

CHAIRMAN MILHOLLIN: Very well. So you are withdrawing 9
and 10 in their entirety. :

MR. SIEGFRIED: Yes, again on the basis, not that we do not have
these concerns, but if we are not going to be able to provide expert
witnesses and we are not going to be able to proceed, I do not see any sense
in keeping them on the table.

Tr. 195.

81. From the above, it is clear that, before the hearing, CEE voluntarily
relinquished its right to litigate paragraphs 8 and 9. Elementary faimess requires
that CEE be estopped from raising those matters now.

82. Because CEE also requests that the evidentiary record be reopened, CEE
must show that there is new and significant information which, if available to the
Board and parties, would materially affect the decision. Pacific Gas and Electric
Company (Diablo Canyon Nuclear Power Plant, Units 1 and 2), CLI-81-5, 13
NRC 361, 362-63 (1981); Kansas Gas and Electric Company and Kansas City
Power and Light Company (Wolf Creek Generating Station, Unit No. 1), ALAB-
462, 7 NRC 320, 338 (1978). CEE has provided no such information, so its
petition fails this requirement also.

83. For the reasons stated above, we deny CEE’s petition to reopen the record.

VI. CONCLUSIONS OF LAW

84. We have considered all the evidence submitted by the parties and the entire
record of this proceeding. That record consists of the Commission’s Notice of
- Hearing, the pleadings filed by the parties, the transcripts of the hearing, and the
exhibits received into evidence. All issues, arguments, or proposed findings
presented by the parties, but not addressed in this decision, have been found to be
without merit or unnecessary to our decision. Our findings of fact on Contentions 4
and 8 are presented above in our discussion of those Contentions. Those findings
are supported by reliable, probative and substantial evidence in the record. Our
discussion above describes that evidence in detail, describes our analysis of it, and
describes our application of it to the two contentions which were litigated. Our
jurisdiction is limited to deciding those contentions which are admitted as issues in
controversy. 10 CFR §2.760a.
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85. Withrespectto Contention 4, we find that none of the allegations it contains
is supported by the evidence of record. We further find that every matter raised by
that contention has been identified and investigated by the Commission’s Office of
Inspection and Enforcement and that every matter has been satisfactorily resolved.

86. Withrespectto Contention 8, we find that the evidence of record shows that
Pointe Aux Peaux Road is feasible for evacuating persons from Stony Point, and
that this is so despite the fact that the road lies near the reactor and despite the fact
that persons using the road would be forced to travel toward the reactor for a short
distance.

87. With respect to the matters alleged by Contentions 4 and 8, we find that
there is reasonable assurance that this facility can be operated without endangering
the health and safety of the public, and that the facility has been constructed and
will be operated in accordance with the Commission’s regulations.

VII. ORDER

WHEREFORE, IT IS ORDERED that the Director of Nuclear Reactor Regula-
tion is hereby authorized to issue, in accordance with 10 CFR §50.57, an operating
license to Applicants for the Enrico Fermi Atomic Power Plant, Unit 2.

IT IS FURTHER ORDERED that this Initial Decision shall constitute the final
action of the Commission forty-five (45) days after the date of issuance hereof,
subject to any review under 10 CFR Part 2. Exceptions to this Initial Decision may
be filed by any party within ten (10) days after its service. A brief in support of the
exceptions shall be filed within thirty (30) days thereafter, and forty (40) days
thereafter in the case of the Staff. Within thirty (30) days of the filing and service of
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the brief of the appellant, forty (40) days in case of the Staff, any other party may
file a brief in support of, or in opposition to, the exceptions.

THE ATOMIC SAFETY AND
LICENSING BOARD

Dr. Peter A. Morris
ADMINISTRATIVE JUDGE

Dr. David R. Schink
ADMINISTRATIVE JUDGE

Gary L. Milhollin, Chairman
ADMINISTRATIVE JUDGE

Dated at Bethesda, Maryland,
this 29th day of October, 1982.

1438



Cite as 16 NRC 1439 (1982) LBP-82-97

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD
Before Administrative Judges:

Peter B. Bloch, Chairman
Dr. Oscar H. Parls
Mr. Frederick J. Shon

In the Matter of Docket No. 50-155
(Spent Fuel Pool Amendment)

CONSUMERS POWER COMPANY
(Big Rock Point Plant) October 29, 1982

The Licensing Board rules that applicant must amend its application to comply
with Commission guidance that the neutron multiplication factor (k.s) in the
proposed expansion of its spent fue] pool must not under any conditions, including
extremely low densities of water, exceed 0.95. In this plant, the spent fuel pool is
within the containment, and the Board required a showing that k., would not
exceed 0.95 even after substantial boil-off occurred, as it might during a TMI-2
type incident accompanied by a loss of cooling in the fuel pool. The Board also
requires analysis of a very low water density environment, characterized as a
“mist,” in which there appears to be a possibility that supercriticality might be
achieved. Applicant’s argument that the mist environment should be governed by
regulations permitting a kg of 0.98 for dry fuel is rejected by the Board.

FUEL POOLS
Expansion of racks in a plant in which the spent fuel pool is within the

containment must meet the requirement that k. not exceed 0.95 even under
conditions of pool boiling or of very low density water.
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TECHNICAL ISSUES DISCUSSED

kcffcc(ive (Spent fuel P001)
Neutron multiplication factor (spent fuel pool)

Spent fuel pool (kesr)

Temperature (effect on ks in spent fuel pool)
Void formation (effect on k. in spent fuel pool)
Water density (effect on k. in spent fuel pool)

INITIAL DECISION

(Concerning Neutron Multiplication Factor)

This initial decision considers whether the proposed alteration of Consumer
Power Company’s (applicant’s) spent fuel pool, which is located within the
containment of the Big Rock Point Plant, complies with regulatory requirements
and guidelines requiring that the neutron multiplication factor (criticality constant
or k) of the spent fuel pool never rise above 0.95.

This decision is one of a series being issued to expedite this case. Because we
conclude that applicant must take specific steps to bring its pool into compliance
with the Commission’s guidance on k., it is particularly important that we issue
this decision immediately, thus minimizing possibly disruptive effects on appli-
cant’s operations by providing it an opportunity to make the required changes
promptly.

We commence this decision by citing applicant’s proposed initial decision.
Applicant’s treatment of the evidence was by far the most thorough of the parties.
For the most part, we agree with both its factual and legal conclusions and we find
its proposed decision to be both a well-written exposition of its viewpoint and an
effective vehicle from which we can indicate where our reasoning departs. Al-
though adopting applicant’s proposed findings in part, we have freely edited them
and have altered or deleted sections analyzing the testimony of Mr. Edward Lantz
and Dr. Daniel A. Prelewicz (concerning the amount of boil-off necessary to
induce void formation).

1440



’

I. CONSUMERS POWER COMPANY’S PROPOSED INITIAL
DECISION

A. Background

O’Neill Contention IIE-3 states:

The application has not adequately analyzed the possibility of criticality
occurring in the fuel pool because of the increased density of storage
without a gross distortion of the racks.

Consumers Power Company and the Staff of the Nuclear Regulatory Commission
(staff) filed motions for summary disposition of this contention on October 5,
1981. Applicant’s motion was supported by the affidavit of Dr. Yong S. Kim, a
nuclear engineer employed by NUS Corporation. Dr. Kim previously authored the
criticality analysis set forth in the application in this proceeding. Staff’s motion
was supported by the affidavit of Mr. Edward Lantz. Intervenors Christa-Maria,
Jim Mills and Joanne Bier and Intervenor John O’Neill submitted arguments in
opposition.

On February 5, 1982, we entered a Memorandum and Order (LBP-82-7, 15
NRC 290) denying summary disposition on this contention on the ground that
Christa-Maria had demonstrated a genuine issue of material fact. We noted that
Dr. Kim had used a pool water temperature of 212°F in his analysis and had
calculated a kg of 0.95, the maximum allowable reactivity for spent fuel under
wet storage conditions according to existing Commission guidance. We accepted
Christa-Maria’s argument that because of the hydrostatic load the boiling tempera-
ture at the bottom of the spent fuel pool is 247°F, and that Dr. Kim’s calculation
therefore might not have been conservative. We also questioned the thoroughness
of the staff’s review of the Licensee’s criticality analysis. Furthermore, we noted
that Dr. Kim did not appear to have considered the effect on kg of possible
distortion of the fuel racks from the drop of a fuel assembly or during heating
(Order at 292-93).

On February 1, 1982, John O’Neill submitted an affidavit by Charles W. Huver,
Ph.D., conceming another contention in this proceeding. This affidavit cited a
journal article — Cano, J. M., Caro, R., and Martinez-Val, J. M., “Supercritical-
ity Through Optimum Moderation in Nuclear Fuel Storage,” 48 Nuclear Technol-
ogy at 251-260 (1980) (supercriticality article) — which we subsequently analy-
zed. In our February 19, 1982, Memorandum and Order Concerning Motions for
Summary Disposition (LBP-82-8,15 NRC 299) we expressed our conclusion that
this article raised a genuine issue of fact concerning whether the Big Rock spent
fuel pool might reach supercriticality if it were to begin boiling (Order at 332-33).

On May 10, 1982, Licensee filed the testimony of four witnesses on O’Neill
Contention 11E-3:
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(a) Daniel A. Prelewicz. The testimony of Dr. Prelewicz, an engineer with
thermal hydraulics expertise, provides the thermal conditions for use in the
criticality analysis. Dr. Prelewicz describes how the natural circulation cooling
process in the Big Rock Point spent fuel pool thermal conditions is determined,
assuming that all pool cooling systems are lost and the pool surface begins to boil.
(“Testimony of Daniel A. Prelewicz Concemning Thermal Hydraulic Conditions
for Criticality Analysis,” hereinafter “Prelewicz Testimony,” following Tr.
1420.) -

(b) Rodney Gay. Attached to Dr. Prelewicz’s testimony is a study entitled
“Spent Fuel Pool Thermal-Hydraulic Analysis For Big Rock Point Plant,” co-
authored by Dr. Prelewicz and Dr. Rodney Gay, who is also a thermal hydraulics
expert, This study uses the GFLOW computer code, developed by Dr. Gay, to
model the natural convection currents in the Big Rock pool in three dimensions.
The study confirms Dr. Prelewicz’s assumption about the inlet temperature of
water currents at the bottom of the fuel rods. (“*Spent Fuel Pool Thermal-Hydraulic
Analysis For Big Rock Point Plant,” Attachment A to the Prelewicz Testimony.)

(c) Raymond F. Sacramo. The testimony of Mr. Sacramo, a mechanical
engineer employed by NUS Corp., analyzes the nature of the distortion of the racks
that could occur as a result of a fuel assembly drop or heating of the pool.
(“Testimony of Raymond F. Sacramo Concerning Possible Distortion of the Spent
Fuel Pool Racks (O’Neill Contention IIE-3),” hereinafter “Sacramo Testimony,”
following Tr. 1421.)

(d) YongS.Kim. Thetestimony of Dr. Kim addresses the questions raised by
the Board in its orders of February 5 and February 19: the effect of possible pool
water temperatures higher than 212°F on k¢, the effect of possible rack distortions
on k., and the potential of supercriticality through optimum moderation in
nuclear fuel storage. (“Testimony of Yong S. Kim Concerning Criticality Analysis
(O’Neill Contention IIE-3),” hereinafter “Kim Testimony,” following Tr. 1419.)

Also on May 10, 1982, the Staff submitted the testimony of Mr. Edward Lantz,
a Senior Reactor Engineer in its Reactor Systems Branch. Mr. Lantz also ad-
dressed the Board’s concerns regarding the effects of pool temperature or rack
distortion on k. and the possibility of supercriticality through optimum modera-
tion. (“Testimony of Edward Lantz Concerning O’Neill Contention No. II.LE.3,”
hereinafter “Lantz Testimony,” following Tr. 1905.)

On May 13, 1982, the Board issued another memorandum regarding the
criticality contention. After a preliminary review of Licensee’s testimony, the
Board requested comments on whether natural convection currents could be
substantially altered by either (a) the geometry of the pool, the racks or the fuel
elements, or (b) by debris that could fall into the pool under a credible scenario. If
so, the board queried the possible effects on keqr: Memorandum (Clarification
Concerning O’Neill Contention IIE-3, May 13, 1982, at 1). On June 1, 1982,
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Licensee filed the testimony of David P. Blanchard, a Technical Engineer at Big
Rock Point.

Mr. Blanchard’s testimony addresses the questions raised by the Board. (*Testi-
mony of David P. Blanchard in Response to Board Questions Relating to Natural
Water Convection Currents,” hereinafter “Blanchard Testimony,” following Tr.
1431.)

O’Neill Contention I1E-3 was fully litigated at the evidentiary hearings held on
June 9-12, in Boyne Falls, Michigan (Tr. 1391-1468, 1503-1692, 1748-2002,
2006-2009, 2092-2094 and 2383-2384). Cross-examination of all witnesses
testifying on this contention, both by the Intervenors and by the Board, was
lengthy and vigorous. Intervenors did not file testimony or rebuttal testimony on
the contention. Nonetheless, at the close of hearings, Intervenors requested the
right to call rebuttal witnesses (Tr. 2367-69), a request -amplified in a written
motion of July 1, 1982. On July 21, 1982, we ruled that hearings on the criticality
issues had been completed and that Intervenors’ allegations that the record con-
tained ambiguous or conflicting testimony were insufficient to depart from the
pre-established schedule. Noting the importance of the issue, however, we al-
lowed Intervenors until August 9, 1982, to identify a witness and to explain why
the record should be kept open. We stated that failing a timely filing, the hearing on
the criticality issue would be considered complete (Memorandum (Motion
Regarding Rebuttal Witnesses on Criticality Contention), July 21, 1982 at 1).
Intervenors filed no motion.

B. Applicable Law

The NRC, by regulation (10 CFR §54.57 (a)(1)) requires reasonable assurance
that all license activities will be conducted without endangering the health and
safety of the public. In furtherance of this objective and within the framework of
the issue presently being considered by the Board, General Design Criterion 62 (10
CFR Part 50, Appendix A) requires that “criticality in the fuel storage and handling
system shall be prevented by physical systems or processes, preferably by use of
geometrically safe configurations.” Implementing guidelines developed by the
NRC Staff establish a maximum k¢ of 0.95 for spent nuclear fuel under wet
storage conditions. See Standard Review Plan, NUREG-0800, dated July 1981,
§9.1.2; NRC Branch Technical Position entitled “OT Position for Review and
Acceptance of Spent Fuel Storage and Handling Applications,” and NRC Regula-
tory Guide 1.13, Rev. 1 dated December 1975. (Revision 2 to Regulatory Guide
1.13 was proposed for comment in December 1981. That document has not yet
been adopted by the NRC Staff as regulatory guidance.) It is against these
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regulations and guidelines that the Licensee’s evidence on the criticality issues
should be weighed.

C. Discussion

Four issues regarding criticality may conveniently be separated for analysis: (1)
the question regarding the conservatism of the criticality analysis for the pool
boiling condition; (2) the question regarding the possibility of supercriticality
through optimum moderation; (3) the rack distortion issue; and (4) the pool debris
issue.

1. Criticality analysis for the pool boiling condition

Three of Licensee’s experts contributed to the criticality analysis of the spent
fuel racks under pool boiling conditions. Dr. Prelewicz provided the thermal
conditions for the criticality analysis. Dr. Gay performed a study to verify one of
Dr. Prelewicz’s assumptions. Finally, relying on these thermal conditions, Dr.
Kim calculated the effective neutron multiplication factor, or chain reaction
constant — abbreviated k.;; — for the storage racks.

The testimony of Dr. Prelewicz presents the thermal conditions that would occur
in the Big Rock spent fuel pool if all cooling systems were lost. Dr. Prelewicz
explains that saturation, or boiling, temperature of water is a function of pressure
and will increase with depth due to the hydrostatic head of water in the pool. Once
this temperature is reached, further energy input to the water results in generation
of steam bubbles or voids (Prelewicz Testimony at 3). This maximum tempera-
ture, however, will not necessarily be reached. Dr. Prelewicz’s analysis shows that
although the saturation temperature at the bottom of the Big Rock spent pool is
243°F, a natural circulation process prevents this temperature from actually
occurring. Because water becomes less dense and hence lighter as its temperature
increases, a situation in which water temperature increases with depth is unstable.
When heat is continuously added, a natural circulation flow is established, where-
by heated water rises continuously to the surface near the center of the pool, while
cooler water flows downward near the pool walls (Prelewicz Testimony at 4).

Dr. Prelewicz modeled this natural circulation flow in the most limiting location
in the pool, using the computer code SFPT2. The model is based on one-
dimensional circular flow. In one portion of this flow, the downcomer, colder
water (being heavier) descends between the pool wall and the racks. In the upward
flow, which passes through a row of fuel bundles, water is heated, ascending
because it becomes less dense. The inlet temperature of the water at the bottom of
the racks is taken as 212°F and its heat-up as it rises through the fuel bundles is
calculated from an energy balance (Prelewicz Testimony at 5). This analysis
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shows that the water in the fuel bundle that becomes hottest will reach the
saturation temperature of 237°F at 0.276 inch below the top of the bundle. The
water temperature along the active length of the fuel will thus vary from approxi-
mately 212°F at the bottom to 237°F at the top, an average temperature of 224.5°F
(Prelewicz Testimony at 6).

Once the saturation temperature is reached, further energy input to the water
goes into the generation of steam voids. The length of the fuel over which this
occurs, called the boiling length, is thus 0.276 inch (Prelewicz Testimony at 7).
Dr. Prelewicz determined the extent of void formation in the boiling length from an
energy balance equation. At the exit of the bundles the void fraction, or ratio of
steam volume to total fluid volume, is 0.206. The void fraction will vary over the
boiling length from zero where boiling starts to 0.206 at the exit (Prelewicz
Testimony at 7).

To verify the assumption that the water entering the bottom of the fuel racks is
212°F, Dr. Gay performed detailed calculations of the natural circulation flow
patterns in the Big Rock spent fuel pool using the GFLOW computer program that
he developed. GFLOW models the pool in three dimensions and determines
velocities and temperatures throughout the pool. The GFLOW analysis demon-
strates that natural circulation patterns in the pool cause the water entering the
bottom of the fuel racks to be approximately 212°F, thus verifying Dr. Prelewicz’s
assumption (Prelewicz Testimony at 8).

The Board conducted a very lengthy examination of Dr. Gay, since his GFLOW
code has not previously been used for licensing purposes. Dr. Gay testified that the
GFLOW predictions have been checked for mathematical consistency, that they
have been compared to those of a conservative calculation for spent fuel pools and
shown to be reasonable, and that earlier versions of the code were compared to
experimental data in chemical reactors and proved correct (Tr. 1610). Most of the
examination of Dr. Gay centered on the way in which his code modeled various
aspects of pool geometry and hydraulic flows and need not be summarized here.

Although Dr. Gay’s study predicts temperatures and circulation patterns
throughout the pool, it was offered in evidence only to verify the assumption made
by Dr. Prelewicz that the inlet temperature at the bottom of the racks would be
approximately 212°F, which Dr. Gay testified is a normal assumption routinely
made in spent fuel storage pool analyses (Tr. 1613). Consequently, although Dr.
Gay reasoned persuasively about the assumptions build into his computer code, we
do not believe it is necessary for us to determine the accuracy of his overall
predictions. Dr. Gay testified that even if the overall predictions of the code as to
maximum pool temperatures were not accurate, its predictions of the 212°F inlet
temperature are very insensitive to the process of heat transfer involving the fuel
elements themselves. They depend only on the circulation patterns in the down-
comer from the top of the pool, a much easier thing to predict (Tr. 1630).
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The Board initially had some difficulty visualizing the process by which water
would descend along the pool walls with virtually no rise in temperature. Dr.
Prelewicz however, explained this effect as follows: The cooler water would begin
to descend over a much larger area than that of the eventual downcomer. At the
inside edge of this descending stream, there would be a sacrificial interface mixing
with the warmer water coming up, pushing itinto the center and thus protecting the
water nearest the pool wall from mixing (Tr. 1656-1663). Moreover, as Dr. Gay
explained, GFLOW predicts that as the water descends, its temperature decreases
from 212°F at the surface to as little as 206°F before reaching approximately 212°F
at the inlet of the fuel racks (Tr. 1668). We note also that the Board asked Mr.
Lantz, the staff’s criticality expert, for guidance on whether it would be appropri-
ate to rely on the GFLOW code for licensing purposes (Tr. 1692). Mr. Lantz
testified that although he did not think the accuracy of the program had been
completely proven, he believed it was perfectly adequate for the purpose of
verifying the inlet temperature (Tr. 1930-1932).

Dr. Prelewicz testified that when Dr. Kim performed his initial criticality
analysis for the Big Rock spent fuel pool, the thermal conditions that he was
supplied with were a coolant temperature of 212°F and an exit void fraction of
20.6% (Prelewicz Testimony at 7). In view of the Board’s concern about thermal
conditions used for the criticality analysis and Dr. Kim’s results, which show k¢
increasing with temperature, Dr. Prelewicz provided Dr. Kim with the following,
more realistic, thermal conditions: the water temperature varies along the length of
the fuel bundles from approximately 212°F at the inlet to 237°F at the exit; the
average temperature over the active fuel length is 224.5°F; bulk voids exist only for
the upper 0.276 inch of the channel; and the ratio of steam volume to total fluid
volume is 0.206 at the exit (Prelewicz Testimony at 7-8).

Dr. Kim’s testimony presents a new calculation of k. based on these more
realistic thermal conditions. Dr. Kim initially points out what the other parties and
the Board apparently had not understood previously, that this original analysis did
not attempt to determine whether existing fuel stored at the Big Rock Point reactor
would reach the maximum k. of 0.95. The purpose of his analysis was to
determine the limiting fuel design by ascertaining the highest enrichment con-
sistent with this maximum permitted value. All the existing fuel at Big Rock Point
is much less reactive than this limiting fuel design (Kim Testimony at 4-5).

Dr. Kim explains that 212°F had been used in his earlier calculation because it
had been an industry practice to use 212°F as the boiling temperature when
considering the formation of small steam voids in a spent fuel pool. For most
pools, this is conservative because k.sr decreases with increasing temperature. Dr.
Kim'’s original analysis, however, showed that for the Big Rock pool, ke in-
creases with temperature (Kim Testimony at 6). This positive correlation is
attributable to over-moderated fuel racks (Kim at Tr. 1464-1465; Blanchard at Tr.
1850). When Dr. Kim performed this analysis, he was not aware that the water
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temperature varied from 212°F at the bottom of the racks to 237°F near the top
(Kim Testimony at 6). Moreover, his result made use of the 212°F figure non-
conservative. Dr. Kim therefore performed new calculations based on the thermal-.
hydraulic conditions provided in Dr. Prelewicz’s testimony (/d.). Instead of a
temperature of 212°F, the new calculations utilize a temperature of 224.5°F, the
average temperature along the length of the fuel bundles (Kim Testimony at 7).
This resulted in an increase of 0.0014 in k. over the previous analysis (/d.).
Testimony elicited at the hearing further clarified the appropriateness of using this
average temperature figure. Dr. Prelewicz testified that the temperature will rise in
a linear fashion, making it appropriate to use the arithmetic mean. Dr. Kim
concluded, based on his experience doing criticality analyses, that reactivity varies
in a linear enough fashion to make use of the arithmetic mean appropriate. (Tr.
1522).

In his original calculation of k., Dr. Kim assumed that the steam void volume
fraction of 0.206 provided by Dr. Prelewicz was uniformly distributed along the
entire height of the fuel assembly. He testified that this assumption was excessive-
ly conservative in relation to the actual void distribution because steam voids
would occur only in the upper 0.276 inch of the fuel length (Kim Testimony at
7-8). When the more realistic average void fraction is calculated, it yields an
increase in kg of only 0.00001, which can be ignored. Because the original
analysis attributed an increase in k¢ of 0.0044 to steam voids, the new analysis
produces a net decrease of 0.0044 in k. (Id.).

The effects of the revised steam void volume fraction and the revised average
water temperature yield a net decrease in kg of 0.0030, so that the revised ke
calculated by Dr. Kim is 0.9470, less than the permitted maximum of 0.95 (Kim
Testimony at 8-9).

We find that Dr. Kim’s analysis of ks assuming a total pool cooling system
failure, supported as it is by the rationale for the thermal hydraulics conditions
provided by Drs. Prelewicz and Gay, is both thorough and persuasive. At the
hearing the Board examined Dr. Kim at length and found him to be not only
intelligent, but a particularly frank and forthcoming witness. Moreover, the
testimony of Mr. Blanchard, who is expert in both thermal hydraulics and critical-
ity (Tr. 1798-1801), provides independent support for the accuracy of Dr. Kim’s
analysis. Mr. Blanchard testified that he had reviewed both the original criticality
analysis and the revised analysis prepared by Dr. Kim and considered both
analyses correct, given their assumptions (Tr. 1821-1822). Moreover, Mr. Blan-
chard verified those assumptions; he reviewed the initial conditions of the calcula-
tions, especially the fuel design, to determine that the analysis bounded any
conditions that might exist in the Big Rock pool (Tr. 1823). Mr. Blanchard
considers that the initial conditions assumed both in Dr. Kim’s original analysis
and his revised analysis are conservative (Tr. 1824).
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At the hearing, Intervenors’ counsel subjected Drs. Kim and Prelewicz to
extensive cross-examination intended to elicit testimony refiecting what In-
tervenors perceive as a record of inconsistencies in the calculation of k. indicative
of deliberate manipulation of the results. Upon counsel’s allegation of these
inconsistencies (Tr. 1392-1398), we acceded to counsel’s request for sequestered
cross-examination of these two witnesses for the limited purpose of testing
whether there were factual inconsistencies in communicating the premises for the
criticality calculations (Tr. 1400-1415).

In part, Christa-Maria’s allegations were based on a misunderstanding of Dr.
Kim’s original analysis. Their counsel examined Dr. Kim with regard to a
workpaper from his analysis file showing a calculation of 0.9502 for k. (Tr.
1453-1454). As Dr. Kim explained, however, the purpose of his analysis was to
derive by an iterative process the maximum fuel enrichment which would yield a
value of 0.95 for ke (Tr. 1454-1459). In part also, we believe the record indicates
a certain lack of communication between Dr. Prelewicz and Dr. Kim in their
analyses. The two men performed their calculations in parallel and did not consult.
Dr. Prelewicz did not know that reactivity in the Big Rock pool increased with
increasing temperature (Tr. 1593-1594); Dr. Kim did not know that a temperature
of 237°F was reached at the exit of the fuel bundles or that the boiling length was
0.276 inch (Kim Testimony at 6-8; Kim at Tr. 1509, 1513; Prelewicz at Tr.
1579-1580). We conclude, however, that the record in no way impugns the
integrity of either Dr. Prelewicz or Dr. Kim nor diminishes the credibility of their
testimony.

Mr. Lantz of the staff followed a somewhat different methodology in deciding
kesr- Mr. Lantz said he had no reason to doubt Dr. Kim’s calculation of k. at
various temperatures and water densities (Lantz Testimony at 5-6). He plotted
these results as a smooth curve and determined that k. peaks at 212°F with a 1%
steam void, which corresponds to a water density of 0.948 gm/cm?® (/d., see also
Intervenors Exhibit 5, “Criticality Analysis of Big Rock Point Spent Fuel Racks
(High Density),” by Y. S. Kim (NUS Corporation, November 7, 1979) at 95-97,
131-133). Any variation from this optimum density caused by changes in tempera-
ture or void fraction would reduce k¢ (Lantz Testimony at 5, 7). Lantz concluded
that k. for the Big Rock pool would therefore remain within the allowable limits
(Lantz Testimony at 6).

In addition, Mr. Lantz supported the conservatism of Dr. Kim’s calculation of
kesc by an independent method regarded as reliable by the staff; he compared the
calculation for this pool to a curve derived from results in many other pools (Lantz
Testimony at 6-7).

We are concemned about the adequacy of the staff’s review and the soundness of
its conclusions. In particular, staff’s proposed findings at p. 8 suggest we adopt
Mr. Lantz’s conclusion that the curve that relates k.« to water density reaches a
maximum value for k¢ in the region of 0.95 density for water. In this view, which

1448



is different from the line of reasoning advanced by Dr. Kim, thermal-hydraulic
data are of little significance. (See the data in the table on page 5 of Mr. Lantz’s
testimony and the reasoning of Mr. Lantz at Tr. 1973.) This reasoning is principal-
ly based on Mr. Lantz’s conviction that k¢ varies primarily with changes in water
density and that the effect of temperature is principally induced by the effect of
temperature on water density. (Tr. 1946-47). He reasons further that since an
apparent peak occurs at a density of 0.948, thermal-hydraulic variation is
irrelevant, being incapable of generating greater values of kg (Tr. 1973).

We have searched out the source of the figures Mr. Lantz used for the table on
page 5 of his testimony. The numbers apparently came from work by Dr. Kim (Tr.
1949), presented graphically at page 133 of Intervenor’s Exhibit 5. (See Figure 1).
Mr. Lantz plotted only the six points with the largest abscissas (the continuous line
in Figure 1), tracing a curve that we consider to have two distinguishable parts:
high density values where k¢ is influenced primarily by changes in temperature,
and lower density values (0.96 density and less) where k. is influenced largely by
changes in void fraction. Indeed, the curve is sharply concave downward for
temperature-induced density variation, and it is slightly concave upward for
void-induced density variation. We suspect that the “peak™ to which Mr. Lantz
ascribed significance may be an artifact resulting from the intersection of two
distinguishable curves. .

Further, the overall trend for the curve is upward with decreasing density. A
small region of reversed derivative seems present on the right side of the void-
induced density variation part of the curve (the part of the curve between about
0.85 density and 0.96 density in Figure 1). But, for another reason, generalization
about this region is suspect.

Mr. Lantz analyzed a graph of Dr. Kim’s data for G-1U fuel (see Dr. Kim’s title
on the graph in Figure 1; also see Intervenor’s Exhibit 5, passim). The fuel at issue
in this case, however, is G3 modified fuel (Intervenor’s Exhibit 6). Dr. Kim did
similar calculations for G3 fuel (Intervenor’s Exhibit 6 at 45-47). In Figure 1 we
have plotted these results (triangle plotting points) in order to examine the shape of
the curve (the data understate the value of k¢ because they do not contain Dr.
Kim’s corrections for tolerances found at Intervenor’s Exhibit 6 at 59 ff.). While
the number of points is too few to precisely define the relationship, the “peaking”
phenomenon (from which Mr. Lantz derives his favorable conclusions concerning
safety) is not apparent in the data for G3 modified fuel.

We cannot accept as a basis for safety assurance a technical review that starts
with a questionable assumption (that changes in k¢ are density-dominated) and
reaches its conclusions from questionable inferences about a graphical analysis of
data for a type of fuel we are not considering. Nor can we reject the suggestion that
k.¢r continues to increase as the density of water declines due to void formation.
That effect may be an artifact of the PDQ 4-group calculation, as Mr. Lantz
suggests (Tr. 1942). But that calculation is the best that we (or the staff) have to go
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on. We cannot rely on expert intuition to refute it. Nor can we rely on Mr. Lantz’s
generalizations about other fuel pools whose specific characteristics may be quite
different from those which caused the calculational problems in this case and, in
any event, whose characteristics have not been introduced into evidence.

We conclude that Dr. Kim’s view of criticality is preferable to that of Mr. Lantz.
His testimony adequately analyzes the possibility of criticality occurring, assum-
ing that all pool cooling systems have been lost and the pool has begun to boil. We
believe that his calculations of ke at high water densities would be correct if his
underlying assumptions about pool thermodynamics were appropriately conserva-
tive. However, as we explain below in Section II of this opinion, we do not accept
Dr. Kim’s assumptions as conservative because Dr. Kim’s analysis depends on the
non-conservative assumption that the fuel pool will remain full of water. Dr.
Kim’s model does not adequately consider the possibility of extended boil-off, as
might occur during a TMI-2 type incident in which the containment could not be
entered to gain access to the fuel pool. This might sufficiently reduce the water
level to invalidate the assumption of a 212°F water inlet temperature at the bottom
of the fuel racks. Although this extended boil-off might be averted if the makeup
line applicant is installing is reliable, k. is intended to remain above 0.95 for all
conditions in the pool and we conclude that it is not proper for us to consider a
makeup line as mitigation of this requirement. In Section II of this opinion, we find
that the Commission’s guidelines do not allow an applicant to plan a spent fuel pool
in which there are even unlikely circumstances, such as pool boil-off, in which ke
may rise above 0.95.

2. Potential for Supercriticality at Very Low Water Densities

Dr. Kim’s testimony addressed the supercriticality article mentioned above. Dr.
Kim testified that this is but one of several articles that have recognized the
possibility of supercriticality (ks greater than 1.0) occurring under conditions
where the water in a spent fuel pool is replaced by mist, foam, or some other form
of very low density water (Kim Testimony at 10-11). For such densities to occur at
Big Rock Point, enough water would have to boil away for the surface to recede to
the level of the fuel racks. Moreover, the article cited by the Board indicated that
for stainless steel racks of the Big Rock Point type, supercriticality never exists
even for very low water densities; the maximum k. is always less than 0.97 (Kim
Testimony at 11).

Dr. Kim stated that no quantitative analysis with respect to supercriticality has
been performed for the Big Rock spent fuel pool; normally such an analysis is
required and performed only for new fuel storage racks under dry storage condi-
tions, not for spent fuel pools (Kim Testimony at 12). The possibility of the water
in the pool boiling away to the extent necessary to achieve the densities in question
is extremely unlikely in view of the ability to remotely supply make-up water and
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the very long time required to boil away the water in the pool (/d.). Dr. Kim
therefore concluded that the supercritical condition will not occur in the Big Rock
pool under the assumed accident condition (Kim Testimony at 13). Moreover,
according to Dr. Kim, the differences in calculated k. among different computer
codes and methodologies alluded to by the authors of the cited article are
comparatively small, at the densities that would prevail at Big Rock Point after the
cooling system failure, and his analysis adequately accounts for them (Kim
Testimony at 13).

Dr. Kim explained that the results of his calculations show kg going down
between 0% and 20% void, then turning around at 15% to 20% and thereafter
slowly rising (Tr. 1945). The maximum k.¢ would occur in the region of more than
80% void, or less than 20% solid water (Kim Testimony at 12). Dr. Kim agreed
with the authors of the cited article that differences between different computer
codes and methodologies can be significant at very low water densities (Kim
Testimony at 13). Moreover, Dr. Kim conceded that at very low densities the
calculations he had performed could not be relied on for accuracy. He stated that
accurate calculations of kg at void fractions at 40% to 50% require a different
computer code, having more energy groups and different neutron transport
calculations (Tr. 1944). Until he performed those more sophisticated calculations,
Dr. Kim stated that he could not predict whether the value of k¢ would be higher
or lower than that indicated by his previous calculations (Tr. 1952-1953).

Mr. Lantz also discussed the conclusions of the cited article in his testimony.
Mr. Lantz testified that the article was in fact supportive of the evaluation and
conclusions of the staff (Lantz Testimony at 8-9).

Mr. Lantz also testified that one would need more energy groups than Dr. Kim
used to perform an accurate calculation of k. at low water densities. Moreover, he
believed that these more sophisticated calculations would show k¢ continually
decreasing with decreasing water density. He stated that a double peak in the curve
of k¢ is not physically credible at Big Rock, given the thickness of steel in the fuel
cans and the spacing between assemblies (Tr. 1942-1943, 1963-1966). He ex-
plained that this conclusion was based on his personal studies of reactor-core
temperature and void coefficients, as well as parametric studies he had done for
fuel assemblies, some of which were over-moderated, like those at Big Rock (Tr.
1953-1955).

Applicant also seeks to support the safety of the pool from supercriticality
incidents by pointing out that a criticality analysis for spent fuel racks under what
are essentially conditions of mist or foam normally have not been required or
performed. Such analyses are performed for new fuel racks under dry storage
conditions, as Dr. Kim pointed out; but the allowable limit for k. under these
conditions, as he also pointed out, is 0.98, not 0.95 (Tr. 1847). Furthermore, Dr.
Kim stated that the results given in the supercriticality article for a similar can
thickness but amore enriched fuel than Big Rock’s, indicate that k. never exceeds
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0.97 for any water density (Tr. 1834-1835). Dr. Kim therefore concluded that the
spent fuel in the Big Rock Point storage pool would not attain supercriticality under
any conditions.

Despite these arguments, including Mr. Lantz’s assurance, the tradition of not
analyzing fuel pools for a mist environment, and Dr. Kim's interpretation of the
supercriticality article, we believe there is substantial uncertainty about whether
kesr for the limiting fuel design calculated by Dr. Kim for the Big Rock spent fuel
pool would be higher or lower than 0.95 at very low water densities. We do not
regard the article on supercriticality as providing adequate safety assurance, since
the article itself states that its analyses are subject to substantial error and those
analyses were: (1) not done on the actual Big Rock spent fuel pool configuration,
and (2) have not been subject to a careful safety review by the staff. Nor do we
accept Mr. Lantz’s intuitions about the shape of a curve that would be generated by
analyses that have not yet been performed. Nor do we accept the tradition of
overlooking the possibility of a mist environment in a fuel pool as binding,
particularly with respect to a plant in which the fuel pool is located within the
containment where it might be unaccessible during a TMI-2 type accident.

As applicant argues, very low densities of water could not occur without the
pool water boiling off substantially, but our record leaves us very uncertain about
the magnitude of the drop needed to surpass a k. of 0.95. For example, a drop of
somewhere between a few feet and a drop all the way to the top of the fuel racks is
necessary in order to attain a 40% void fraction, according to a “very wild guess”
made by Dr. Prelewicz (Tr. 1854-1855). Since there also is substantial uncertainty
concerning k¢ at high void fractions, we are not sure how quickly voids would
occur that would raise k. above 0.95. Furthermore, we are very uncomfortable
with the notion that standards applied to dry fuel that contains no substantial
inventory of decay products should also be applied to a mist environment that
might occur in a fuel pool after a substantial loss of water inventory.

3. Possible Distortion of the Fuel Racks

In response to the concern we expressed about whether the drop of a fuel
assembly or heating of the pool might distort the fuel racks to the point of adversely
affecting criticality, Licensee submitted the testimony of Raymond F. Sacramo
and Dr. Kim. Mr. Sacramo testified that the drop of a fuel assembly onto a storage
rack could distort the fuel assembly support plate at the bottom of the racks or the
lead-in guides at the top of the rack, depending on the way it fell. In neither case,
however, would there be any distortion of the rack along the length of the stored
fuel assembly. Thus, the center-to-center distance between the storage cans would
be maintained (Sacramo Testimony at 3-4). Because of this fact, Dr. Kim testified
that such an accident would not change k., (Kim Testimony at 9).
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Mr. Sacramo testified that as the water temperature of the pool increases the
stainless steel racks will expand. The maximum temperature increase calculated
by Dr. Prelewicz would produce an increase in the center-to-center spacing of the
storagé cans of 0.015 inch over the nominal value of 9 inches (Sacramo Testimony
at 5). Dr. Kim testified that this would result in a decrease of 0.0018 in k ¢ (Kim
Testimony at 9-10). (For purposes of conservatism Dr. Kim did not take credit for
this decrease in his calculation of the value of ks (Kim Testimony at 10). We note,
however, that if he had done so his calculation of k.¢ would have decreased from
0.9470 to 0.9452.)

Mr. Lantz also addressed this issue in his testimony and his conclusions were the
same as those of Licensee’s witnesses (Lantz Testimony at 7). There was no
cross-examination on this issue at the hearing. We find the testimony of the
witnesses credible and conclude that the concerns we expressed earlier have been
satisfied.

4. Possible Blockage of Natural Circulation by Debris

As noted earlier, on May 3, 1982, we had read applicant’s analysis of the
thermodynamics of the pool, on which it relied to establish the inlet temperature at
the bottom of the spent fuel racks. Because this analysis appeared to depend on the
assumption that there was an unimpeded circulatory pattern in the pool, we asked
the parties for comments on whether anything in the geometry of the pool or racks
or any debris that might fall into the pool could alter natural circulation patterns,
thus possibly affecting k.

In response to these questions, Licensee submitted the testimony of David P.
Blanchard, a Technical Engineer stationed at Big Rock Point. Mr. Blanchard is
expert in both thermal hydraulics and criticality and has, in addition, a first-hand
knowledge of plant operation on a daily basis. Mr. Blanchard testified that there
are no features in the design of the fuel pool, the storage racks or the fuel elements
that would substantially alter natural water convection currents which were not
considered and adequately accounted for in the testimony and analysis of Drs.
Prelewicz and Gay (Blanchard Testimony at 4). Water circulation is slightly
altered by the storage of various small hardware items in the pool, but this effect is
minimal because of the small volume of this hardware; moreover, such effects are
adequately accounted for in the analysis of Drs. Prelewicz and Gay (Blanchard
Testimony at 3-4).

With regard to possible reduction of natural circulation flows from the introduc-
tion of debris into the pool, Mr. Blanchard initially stated that because Dr, Kim’s
analysis assumes an infinite array of fuel assemblies, localized increases in the
temperature and void fraction of individual assemblies will not significantly alter
k. (Blanchard Testimony at S). A large amount of debris would have to enter the
pool, producing flow restrictions in many of the racks, before a significantincrease
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in reactivity would occur (/d.). After examining the Big Rock spent fuel pool, Mr.
Blanchard determined four potential sources of debris during normal operation and
accident conditions. He concluded that none of them would result in significant
alteration of convection circulation currents in the fuel pool (Blanchard Testimony
at 6). :

Particulate matter commonly called “crud,” consisting mainly of iron oxide, is
introduced into the pool from the reactor coolant during normal refueling opera-
tions. This crud does not build up, however, because the pool water passes through
a set of filter socks during both refueling and normal power operation. Therefore,
crud has no detrimental effect on natural circulation (Blanchard Testimony at 7-8).
Crud could also be introduced into the pool in the make-up water that might have to
be supplied to the pool following a loss-of-coolant accident. The introduction of
significant amounts in this way, however, is limited by the fine-mesh strainers
through which water for the post-incident recirculation system must pass
(Blanchard Testimony at 8-9).

The third potential source of debris consists of paint and coatings on surfaces
within containment above and around the pool. The possibility exists that such
coatings could flake or peel and fall into the pool as a result of the high tempera-
ture, moisture and radiation that would be caused by a loss-of-coolant accident.
Mr. Blanchard testified, however, that the Licensee has evaluated these surfaces
for such accident conditions and concluded that no significant loss of these
coatings would occur (Blanchard Testimony at 9-10). Any flaking within contain-
ment would be limited to very localized effects (Blanchard at Tr. 1804-1805). Mr.
Blanchard concluded that paint flaking would not introduce debris into the pool
under the assumed accident condition (Blanchard Testimony at 10).

The fourth potential source of debris is the steam drum blowout panel. This
panel, mounted over the reactor deck, is filled with aggregate — rocks one to two
inches in diameter — to provide biological shielding for the reactor deck. The
panel is intended to equalize pressure within containment after a loss-of-coolant
accident by “blowing out” and falling on the reactor deck. If this happened, a small
portion of the aggregate within the easternmost section of the panel could slide into
the pool (Blanchard Testimony at 10-11). Mr. Blanchard testified at the hearing
that the majority of any aggregate that might fall into the pool would fail into the
southwest corner, where there is no fuel (Tr. 1812). This is the area of the pool
where casks are lowered to be loaded. The closest fuel rack is located some seven
feet from the edge of the pool where the panel would be lying and does not contain
fuel (Tr. 1812). Any effects of the-aggregate would be limited to a few fuel
assemblies (Blanchard Testimony at 11).

We conclude that nothing in the record casts doubt on Mr. Blanchard’s con-
clusion that there is no credible scenario in which debris could fall in the spent fuel
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Storage pool and substantially alter natural water convection currents. The ques-
tion raised in our memorandum of May 13 has therefore been satisfactorily
answered.

II. THE BOARD’S CONCLUSIONS

While we accept most of the factual conclusions set forth by the applicant in its
exceptionally skillful brief, we disagree with its ultimate conclusions, for reasons
that we will summarize in this portion of our opinion.

First, we believe that the 0.95 k., limitation generally applied by the staff
should be rigorously applied to spent fuel pools, including application to all
conditions that may be found in those pools. Second, even were we to apply amore
lenient standard to the pool, we would accept a portion of Dr. Kim’s testimony,
adverse to the position of his client in this proceeding, that the calculational
methods so far employed for this fuel pool are not adequate to give confidence that
k.¢e will remain below 0.95 once the density of water had declined below 0.50 (Tr.
1944).

Second, since we have rejected staff’s safety assurances based on Mr. Lantz’s
analysis of a curve relating k¢ to water density for a different fuel density than the
one being employed, we must rely on Dr. Kim’s analysis. That analysis of kg
relies on a water inlet temperature of 212°F, supplied to Dr. Kim by Dr. Gay's
GFLOW model.

Yet the GFLOW model is experimental and has not been validated. It has not
met the test of validity of the consulting firm that created it nor has it had any
empirical testing. (Tr. 1607-1612.) In addition, the model has only been applied to
a situation in which the pool remained full, in which case the model indicates that
boiling would not occur. However, if the pool level declined so that the model
would predict that boiling would occur, Dr. Gay admitted that GFLOW might go
“wild.” (Tr. 1628-1629.) Hence, we have no evidence concerning the amount of
boil-off required, during a TMI-2 type accident, to make the pool boil rapidly
enough to substantially exceed the void formation assumptions used by Dr. Kim to
calculate k.g;. (See the testimony of Dr. Prelewicz at Tr. 1854-1855 concerning the
rate of boil-off in the pool.) Consequently, applicant has failed to demonstrate to
our satisfaction that ke would remain below 0.95 under conditions of rapid pool
boiling.

The importance of the limitation of the neutron multiplication factor (k.g) to
0.95 is eloquently addressed in the SER (staff Exhibit 1), at the top of p. 3-2. We
have added our own emphasis to this passage:

The NRC acceptance criteria for the criticality aspects of fuel storage
racks is that the neutron multiplication factor in spent fuel pools shall be
less than or equal to 0.95, including all uncertainties, under all conditions,
throughout the life of the racks. This 0.95 acceptance criterion is based on
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the overall uncertainties associated with the calculational methods, and it
is our judgment that this provides sufficient margin to preclude criticalityin
fuel pools. Accordingly, there is a technical specification which limits the
neutron multiplication factor, k., in spent fuel pools to 0.95. Since the
neutron multiplication factor in spent fuel pools is not a quantity which is
measured with good accuracy, the only available value is a calculated one.
To preclude any unreviewed increase, or increased uncertainty, in the
calculated value of the neutron multiplication factor which could raise the
actual k.¢r in the fuel pool above 0.95 without being detected, a limit on the
maximum fuel loading is also required. Therefore, we find that the storage
racks proposed for Big Rock Point will meet the NRC criteria when the fuel
loading in the assemblies, described in the applicant’s submittals, is
limited to 28.3 grams of uranium-235 per axial centimeter of fuel assembly
or equivalent. We will require a Technical Specification to limit the fuel
loading to this value prior to the use of the new racks.

We find that applicant has not shown that its fuel storage racks meet this
criterion, set forth in the SER for this plant. Furthermore, we are not persuaded that
there is any reason to vary from this criterion by adopting applicant’s innovative
suggestion that we apply Standard Review Plan, NUREG-0800, July 1981,
§9.1.1, which permits a k¢ of 0.98 for new fuel racks under dry storage condi-
tions.

Applicant has not demonstrated that these racks will have a keg of less than 0.95
when they are still quite wet. Hence, there is not even a semantic argument for
applying §9.1.1. Additionally, we have not been persuaded to apply the dry
storage standard when the pool has almost ‘boiled dry. The pool is a waste dump
containing an extensive inventory of fission products that do not exist in dry,
unirradiated fuel. Considering the large amount of fission products that might be
dispersed should a criticality accident occur in the pool, we see no reason for any
leniency about k¢r. The risk associated with such an accident is too grave to take.
Further, we note that this is simply a waste dump and there is no technical reason
why waste dumps cannot be made safe from criticality accidents.

ORDER

For all the foregoing reasons and based on consideration of the entire record in
this matter, it is this 29th day of October, 1982,

ORDERED

(1) Consumers Power Company shall, within 60 days, amend its petition sothat
the kg in its spent fuel pool will not exceed 0.95 under any conditions, including
extremely low densities of water.

(2) Prior to our consideration of applicant’s filing, under paragraph (1) of this
order, the staff shall review and thoroughly evaluate applicant’s filing, including
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its conformity to this decision and the appropriateness of each method and each
assumption used to comply with our order.

(3) This is an initial decision of the Atomic Safety and Licensing Board and
may be appealed pursuant to the applicable rules and regulations and to the October
4, 1982, decision of the Atomic Safety and Licensing Appeal Board.

’

FOR THE ATOMIC SAFETY AND
LICENSING BOARD

Peter B. Bloch, Chairman
ADMINISTRATIVE JUDGE

Oscar H. Paris
ADMINISTRATIVE JUDGE

Frederick J. Shon
ADMINISTRATIVE JUDGE

Bethesda, Maryland
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Cite as 16 NRC 1459 (1982) LBP-82-98

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD
Before Administrative Judges:

Peter B. Bloch, Chairman
Dr. Jerry R. Kline
Mr. Frederick J. Shon

In the Matter of Docket Nos. 50-440-OL
50-441-OL

CLEVELAND ELECTRIC ILLUMINATING
COMPANY, et al.
(Perry Nuclear Power Plant,
Units 1 & 2) October 29, 1982

The Board admits three late-filed contentions, dealing with risks to control
systems from turbine missiles, the need for in-core thermocouples to indicate the
adequacy of core cooling, and the ability to detect and mitigate steam erosion in
valves and piping. One contention, dealing with concerns raised by a former
General Electric Company engineer about the integrity of the containment, is
denied without prejudice to refiling. Contentions about the thermal-hydraulic
response of the core to a seismic event and about the proper fire-suppression
system for the control room are excluded.

The Board rules that good cause for late-filing may be furnished when the Staff
changes a prior position on an issue. Although this may not affect the availability
of knowledge about the issue, it does affect an intervenor's reasonable decisions
about how to manage its resources.
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RULES OF PRACTICE: SPECIAL RULE ON REPLIES
CONCERNING LATE CONTENTIONS

In this case, the Board established the special rule that intervenors must file
replies to applicant’s arguments concerning the admissiblity of late-filed conten-
tions, If an intervenor’s required reply does not address sections of the FSAR
indicated by the applicant to be dispositive of a late-filed contention, the Board will
accept applicant’s version of the facts. However, applicant may not shift the
burden of going forward in this manner to the intervenor by referring to adocument
that is not available to the Board.

RULES OF PRACTICE: LATE-FILING

The change of a staff position on an issue can contribute to good-cause for late
filing of a contention because it affects intervenor’s reasonable management
decisions about where to concentrate its resources.

TECHNICAL ISSUES DISCUSSED

Containment design (concerns of Mr. John Humphrey)
Effect of seismic events on core thermohydraulics
Fire-suppression in the control room

In-core thermocouples

Steam erosion: detection and mitigation

Turbine missiles

MEMORANDUM AND ORDER

(Concerning Ohio Citizens for Responsible Energy’s Late-Filed
Contentions 21-26)

On August 18, 1982, Ohio Citizens for Responsible Energy (OCRE) moved for
leave to file contentions 21 through 26, dealing with risks to control systems from
turbine missiles, the integrity of the containment (Humphrey concerns), the risk of
power excursions from the thermal-hydraulic response of the core to a seismic
event, the need for in-core thermocouples to indicate the adequacy of core cooling,
the ability to detect and mitigate steam erosion in valves and piping, and the
adequacy of the control room fire suppression systems.

For reasons discussed below, we have decided to admit into this proceeding the
contentions on turbine missiles, in-core thermocouples, and steam erosion. The
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fire suppression contention will not be admitted. In addition, we deny the admis-
sion of the Humphrey concerns without prejudice to refiling, so that OCRE may
resubmit this contention after it obtains information (that is not now available)
about the relationship of the Humphrey concerns to the Perry Nuclear Power Plant

(Perry).

I. TURBINE MISSILES

A. The Contention

OCRE contends that
The placement and orientation of the Perry Nuclear'Power Plant (Perry)
turbine-generators are unacceptable because low trajectory turbine mis-
siles could strike safety related targets, thereby endangering the safe
operation of the facility.
As basis, OCRE cites the Perry Safety Evaluation Report (SER), NUREG-0887,
that identifies this issue as an open item. It also cites the Advisory Commission on
Reactor Safety (ACRS) Report on Perry (July 13, 1982) as having “expressed
dissatisfaction with the progress being made on the resolution of this issue.” It
relies on a report, Gilbert Associates, Inc. Report No. 1848, “An Analysis of Low
Trajectory Turbine Missile Hazard to the Perry Nuclear Power Plant, Units 1 & 27
(October 8, 1976) (Gilbert Report), as establishing that the control room, cable
spreading room, auxiliary building, electrical penetration area and Units 1 and 2
reactor buildings are within the “low trajectory missile strike zone.” In its reply, it
alsocites Reg. Guide 1.115 as establishing that the preferred method of protecting
against such missile strikes is to design the facility so that safety systems are
outside the target zone. .

B. The Argument

The Staff of the Nuclear Regulatory Commission (Staff) believes that this
contention meets the requirement that its basis be stated with reasonable specific-
ity. 10 CFR §2.714(b). Cleveland Electric Illuminating Company, et al. (appli-
cant), on the other hand, argues that the Gilbert Report cannot be a proper basis for
the contention because that report concluded that the *“probability of a turbine
missile causing unacceptable damage is within our acceptance criteria” because
the chance of damage to a safety system from a turbine missile strike, per turbine,
was less than 1.5 per 100 million per year (1.5 X 10~% per year per turbine).

OCRE has replied that the Staff at the Construction Permit stage calculated that
the probability of a strike of safety-related targets exceeded the standard estab-
lished by Reg. Guide 1.115, Revision 1. Applicant’s response, in an authorized
filing that responded primarily to new matter raised in OCRE’s reply, apparently
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abandoned direct opposition to this claim of basis, noting in passing that the Staff’s
ultimate conclusion at the Construction Permit stage was that its calculated
probabilities met its acceptance criteria.

C. Conclusion on Basis for the Contention

We agree with OCRE and the Staff that there is a basis for this contention.
Reasonable doubts about the protection of safety-related equipment from turbine
missiles have been raised. OCRE relies on a portion of the Gilbert Report. It is not
required to accept the entire logic of a report merely because it relies on a section,
particularly when it presents specific reasons for rejecting the probabilistic dis-
cussions that led to the report’s conclusions. Furthermore, OCRE relies on the
ACRS and on the Staff’s SER, both of which indicate that they have not been
satisfied about this issue.

Were we to deny the admissibility of this issue, we would be gutting the public
hearing process. OCRE has demonstrated that there are serious doubts about a very
particularized safety issue. It wishes to participate in the resolution of the issue by
conducting discovery, to inform itself, and by participating in a hearing. Another
advantage that this process gives to OCRE is that it may participate in discussions
leading to the settlement or acceptable resolution of this issue.

When the public entertains reasonable doubts about an issue, based on a review
of available technical literature, that issue is admissible.

D. Conclusions on Lateness

Applicant and Staff deny that OCRE had good cause for filing this contention
late. They present us with this apparent paradox: OCRE relies on the Gilbert
Turbine Missile Report and Regulatory Guide 1.115 (Rev. 1), both of which were
published prior to 1977. How can OCRE now have good cause for late filing?

However, OCRE has a complete response. It states that the Perry SER, dated
May 1982, first put it on notice of the seriousness of this issue and that the July 13,
1982 report of the ACRS also highlighted this problem.

It further argues that the Construction Permit SER stated that this issue had been
resolved but that the Operating License SER considers the issue unresolved.
Hence, it was not previously on notice that there were potential problems. Now it
is. Applicant correctly argues that Staff’s position indicates only that it intends to
take a “second look™ at the issue. While that fact may not be enough to create the’
basis for a contention, it is the stuff of which good cause for late filing may be
constructed.

We accept this response because we do not consider it realistic to expect an
intervenor to be conversant with the entire SER and the entire record of the

-
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construction permit stage when it first files contentions. A reasonable course for
the intervenor to follow is to await scientific publications and key Staff documents
as a focus for its efforts. In that way, an intervenor can identify significant issues
for trial, relying on professionals who spend full time on nuclear issues to identify
the areas worth pursuing.

We have decided that the factors for late filing listed in 10 CFR §2.714(a)(1)
have been met and that this contention should be admitted as an issue in the
proceeding. The only other means whereby petitioner’s interests may be protected
are Staff’s analysis, but Staff always may be counted upon to analyze safety issues
and we do not consider their interest to weigh heavily in the balance. Furthermore,
we believe intervenor’s discussion of this issue has been indicative of substantial
scientific sophistication in reading, comparing and analyzing scientific docu-
ments; hence, we expect OCRE to contribute to the development of a sound
record. There are no other parties representing OCRE’s interests. There will, of
course, be some broadening of issues and a potential for delay, but we do not
consider this factor to outweigh the others.

II. CONTAINMENT CONCERNS OF J. R. HUMPHREY

A. The Contention

This contention consists of 22 major issues and 66 total sub-issues, all dealing
with Mark HII containments. Each of these sub-issues was incorporated by refer-
ence into the contention.

The Perry SER, Supp. No. 1, August 1982 (SSER 1) sets forth the history of this
contention, as follows:

In a letter dated May 8, 1982, Mr. John Humphrey, a former engineer
[lead systems engineer for containment] with the General Electric Com-
pany (GE), notified Mississippi Power and Light Company (MP&L) of
certain unresolved safety issues regarding the Grand Gulf Nuclear Station
(Grand Gulf) Mark III containment design. The staff met with MP&L, GE,
and Mr. Humphrey to determine the character of those concerns and to
establish an appropriate program for their resolution. Other Mark I plant
applicants attended the meeting, including the Cleveland Electric
INluminating Company, for Perry.

The staff is currently reviewing these containment issues in conjunction
with its review of the Grand Gulf design. In letters dated June 23, 1982 and
July 14, 1982, these issues were identified to the applicant with a request
that each issue be addressed on a Perry plant-specific basis with a schedule
as to when this information will be provided for staff review.

On the basis of a preliminary assessment of the 23 major items . . . the
staff finds that all but 2 of these issues have either had some prior
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consideration or do not represent significant safety concerns. (The staff
still has to clarify and confirm a few of these items.) The staff will review
all the items after the information for Perry requested from the applicant is
received. The staff also expects that substantial confirmatory analyses and
tests will have to be performed and that they can be completed before an
operating license for Perry Unit 1, is issued. These analyses and tests will
need to be defined in the forthcoming schedule from the applicant associ-
ated with these items.

Two items which the staff believes warrant priority attention include (1)
the effects that structural encroachments over the suppression pool might
have on pool swell and impact loads and (2) the response of the residual
heat removal (RHR) system, when it is used in the steam condensing mode,
to loads produced by the steam condensation phenomenon. . . .

[Emphasis added.] SSER 1 at 6-1.

B. The Argument

Applicant and Staff argue that OCRE must adequately specify the basis for each
of its subcontentions, including showing how each subcontention is related to the
Perry plant, citing our own decision, LBP-82-15, 15 NRC 555, 557-60 (March 3,
1982), quoting from Gulf States Utilities Company (River Bend Station, Units 1
and 2), ALAB-444, 6 NRC 760 (1977); see also Duke Power Company, et al.
(Catawba Nuclear Station, Units 1 and 2), ALAB-687, 16 NRC 460 (1982) (“a
licensing board is not authorized to admit conditionally, for any reason, a conten-
tion that falls short of meeting the specificity requirements.” Id., at 467 [emphasis
in original]). '

With respect to the first item the Staff cites as needing priority attention,
applicant cites the Perry SER Supplement 1, at 6-1, which says that the Staff
expects to meet with applicant and GE and to review their data and analyses. With
respect to the second item, applicant states that it is committed to Staff’s tentative
solution, that the RHR system not be used in the steam condensing mode. OCRE’s
response has not specified why this solution is inadequate.

C. Conclusion

We recognize that when a man of Mr. Humphrey's position resigns with
substantial reservations about the safety of the containment buildings for which he
has been professionally responsible, this event raises substantial public interest,
particularly among people who were previously doubtful about the safety of
nuclear power generation. Furthermore, we recognize that Mr. Humphrey’s
concerns are very technical in nature and that even the author of these concerns
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could not readily determine whether the concerns were applicable to a particular
plant.

We also note that the SSER promises further Staff review after applicant
supplies additional information, including “substantial confirmatory analyses and
tests.” We infer that Staff was sufficiently unsure of the applicability of the
Humphrey concerns to Perry that it required applicant to respond to the concerns
and it is taking the issues sufficiently seriously to review the responses.

There is little question that the 66 Humphrey concerns are each specific, putting
applicant on notice of what is required. Furthermore, the fact that Mr, Humphrey
raised these concerns and that Staff has chosen to inquire further gives them a
basis.

We are convinced that for a matter of this potential importance, the criterion
governing good cause for late filing is met, The Humphrey concerns are sufficient-
ly recent for us to consider OCRE’s response timely.

With respect to one of the Humphrey concerns, we must rule pursuant to the
mandatory reply procedure we have established that there is no basis for it. This
concern was one the Staff identified as having high priority, was specifically
discussed by applicant in its response, and has been set forth above. Applicant
stated that it solved the problem by committing not to use the RHR system in the
steam condensing mode. Since OCRE’s reply did not deal at all with this specific
response, we accept applicant’s explanation. (However, we will not permit appli-
cant to rebut the encroachments issue by referring generally to a document that we
have not seen and that, for all we know, OCRE also does not have.)

With respect to the other Humphrey concerns — those considered of lower
priority by Staff — OCRE has not yet demonstrated its ability to contribute to a
sound record. Furthermore, this extensive list of unsifted concerns raises grave
questions concerning the broadening of issues and delay of the proceeding.
Consequently, at this time, we rule that the criteria of 10 CFR §2.714 have not
been met and that this contention (or group of contentions) is not timely.

However, we note the difficulties both of Mr. Humphrey and of the Staff in
determining whether these issues are relevant to Perry. We also note that OCRE
has been able to persuade us of its ability to contribute to a sound record on other
technical issues. Consequently, we dismiss this contention without prejudice to
refiling, pending the availability of applicant’s answers to Staff questions. Should
OCRE promptly file an analysis of those answers, demonstrating a safety rela-
tionship between one or more of the Humphrey concerns and the Perry plant, we
will then consider its filing to be timely and will consider whether the criteria for
late filing have been met. Obviously, each of the criteria for late filing will be
relevant, including criterion (v), relating to “delay,” so that OCRE would be well
advised to distill the Humphrey concems into those issues it considers relevant to

Perry.
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Even with respect to the specific issue on which we have ruled that basis was not
shown because of OCRE’s failure to reply, we would reconsider this ruling if
OCRE should subsequently demonstrate that it has new information, not available
to it at this time, that indicates that this is a serious safety issue, despite applicant’s
response. ,

The Humphrey concerns shall not now be admitted as an issue in this proceed-
ing. -

III, SEISMIC EVALUATION OF CORE THERMOHYDRAULICS

A. The Contention

This contention is that:
Applicant’s seismic analysis (and the NRC Staff’s review of same in the

SER) is deficient because this analysis totally neglects the response of the
core thermal-hydraulic design to a seismic event. Because the BWR uses a
two-phase moderator/coolant, it is inherently susceptible to power ex-
cursion transients resulting from events affecting void distribution. An
earthquake could cause sloshing of the water in the reactor vessel, thus
resulting in void collapse and/or redistribution.

OCRE cites Dr. Richard E. Webb, The Accident Hazards of Nuclear Power Plants

(University of Mass., 1976) at 28 as its basis for this contention.

B. The Argument, and Conclusion Concerning Basis

Staff states that this contention meets the specificity and basis requirements.

Applicant attempts to discredit the Webb passage in three ways. First, it states
that Webb “provides no references, citations or analyses” in support of his theory.
Second, arecent review of the Webb book is used to undercut its credibility. Third,
applicant’s counsel states, with no expert support, that there are only two ways to
collapse voids in a BWR core (increased pressure or increased core flow); it then
cites two FSAR sections which allegedly analyze these two ways.

We find that applicant’s attempt to undermine the basis for this contention is
without merit. It cannot undercut the credibility of an expert in order to exclude a
contention. Houston Lighting and Power Company (Allens Creek Nuclear
Generating Station, Unit 1) ALAB-590, 11 NRC 542 (1980). Furthermore, while
our procedures permit applicant to cite FSAR sections, thereby placing the burden
of going forward on the intervenors to explain why those sections are not fully
dispositive, applicant has not cited the FSAR or other available, authoritative
material and it may not refute a contention by an unsupported (“ipse dixir")
statement of counsel.

Consequently, we find that this contention has basis.
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C. Late-Filing, and Overall Conclusion

Inits reply filing, OCRE concedes that it lacks good cause for late filing because
it relies on a book that has been available for six years. It seeks to have the
contention admitted because of the balance of factors affecting late filing.

However, other factors also mitigate against admitting this contention. OCRE's
reply criticized applicant for making an “ipse dixif” assertion. It was good argu-
ment, and we have accepted it for the purpose of deciding that there is basis for the
contention. However, OCRE failed to suggest any technical explanation for how
void collapse could occur in any way other than that suggested by counsel for the
applicant. If OCRE had any relevant technical knowledge, it should have dis-
played it in order to convince us that it could contribute to developing a sound
record. Since it did not do so, we conclude that OCRE has not demonstrated its
ability to contribute to developing a sound record on this particular contention.

Three other relevant factors produce a small balance in favor of OCRE, but not
enough to tip the overall balance. There is no other available means for OCRE to
protect its interest. There are no other parties representing its interest on this issue.
There would be some potential for delay, but the issue is so well focused that the
potential for delay would not be great.

We agree with the Staff on this issue. We conclude that this contention should
not be admitted as an issue in this proceeding because the criteria for late filing
have not, on balance, been met.

IV. IN-CORE THERMOCOUPLES
A. The Contention, and Conclusion on Basis

This contention is that:

In-Core thermocouples should be used at PNPP in conformance with the
requirements of Regulatory Guide 1.97, Revision 2, and TMI Action Plan
item IL.F.2. In-core thermocouples provide an indication of inadequate
core cooling (ICC) and are a redundant and diverse means by which to
detect reactor coolant level.

The bases for the contention are the Reg. Guide and Action Plan items referred to,
plus an analysis performed by Battelle Laboratories and described in a letter by C.
L. Wheeler and The Accident Hazards of Nuclear Power Plants by Dr. Richard E.
Webb, at 59-61.

Staff argues that the contention has met the basis and specificity requirements.
Applicant argues that a Regulatory Guide does not establish 2 requirement and
therefore cannot provide a basis for a contention.

We accept the premise of applicant’s argument, concemning the nonbinding
effect of a Regulatory Guide; however, we find the conclusion to be a non sequitur.
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The existence of a Regulatory Guide suggests a Staff preference. Although another
approach may prove to be acceptable, it is permissible to use a Regulatory Guide to
indicate expert opinion. When the expert opinion is that BWR reactors should have
in-core thermocouples, this represents an opinion that these are necessary safety
features. Hence, while the Regulatory Guide does not establish a requirement, this
particular Regulatory Guide does provide the basis for a contention.

B. Lateness, and Conclusions on Admissibility

OCRE’s explanation for filing this contention late is that the Staff has only
recently changed its opinion on this issue, previously having required in-core
thermocouples. OCRE claims it first Iearned of this difference when it received the
Perry SER. '

Applicant argues that OCRE should have learned of the Staff’s change of
position from the Grand Gulf SER, because OCRE is following that proceeding
closely; but that SER was issued almost simultaneously with the Perry SER,
making little practical difference. Applicant also argues that SERs in other cases
gave public notice of the change in Staff’s position. However, we are unwilling to
impose such a broad knowledge standard on OCRE.

In amore serious vein, applicant argues that its unwillingness to comply with the
Regulatory Guide has been known to OCRE, on this record, since October 1,
1981, when applicant informed the Staff of its firm position in opposition to
in-core thermocouples. Furthermore, we are persuaded that OCRE’s own be-
havior in filing Freedom of Information Act requests on this subject indicates that it
understood that the issue was a contested one.

So, we have a clear case. OCRE knew of the existence of a dispute but chose to
rely on a Staff position. When it learned that Staff had changed its position, OCRE
chose to file a contention. We find OCRE’s behavior to be entirely rational. With
limited resources, it may appropriately conserve its limited resources by relying on
positions of the Staff that are in agreement with their own position, even if the
Staff’s position is disputed by applicant. Consequently, when Staff changes its
position and thereby affects OCRE’s management decision, OCRE has good cause
for late filing.

We also find that OCRE has demonstrated familiarity with several of the key
documents and has shown its industry in filing Freedom of Information Act
requests even before its contention was admitted. We believe it would contribute to
asound record on this issue. The only adverse criterion under 10 CFR §2.714 is the
broadening of issues and the potential for delay. However, this contention is quite
specific and should not inordinately contribute to delay.

Hence, we find that on balance the factors under 10 CFR §2.714(a)(1) are met
and this contention should be admitted as an issue in this proceeding.
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V. STEAM EROSION

A. ' The Contention, and Conclusion on Basis

This contention is that:

Applicants are not prepared to prevent, discover, assess and mitigate the
effects of steam erosion on components of PNPP which will be subjected to
steam flow. Steam erosion has been identified as the cause of recent
failures of valves and piping (MSIVs and turbine exhaust lines: see NRC
[Inspection & Enforcement] Information Notices 82-22 and 82-23). The
Staff has identified Applicants’ lack of an inservice testing program for
pumps and valves and leak testing of valves as an open item in Section
3.9.6 in the SER.

Staff states that the contention meets the basis and specificity requirements
governing the admission of contentions. Applicant’s objections are almost without
substance. Applicant claims that Information Notice 82-22 did not require any
immediate action. That is irrelevant. What is important is that it pointed out a
significant problem.

Applicant also seeks to characterize this contention as a statement that:

Applicants’ still to be submitted inservice inspection program meeting
ASME requirements will be inadequate because “presumably” the plants
experiencing steam erosion problems had inspection programs meeting
ASME requirements.

However, the admission of a contention .does not require anticipation of the
contents of a document that has not been filed. A contention may address any
current deficiency of the application, providing the contention is specific. In this
instance, OCRE has not only asserted a deficiency in the application with specific-
ity but has indicated why it believes that a subsequent filing of the applicant’s
cannot be expected to cure the deficiency. That is more than OCRE need do. (Since
the contention is specific, the admonition of Catawba, supra, 16 NRC 460, 467,
concerning the conditional admission of a vague contention, is not applicable.)

B. Lateness, and Conclusion on Admissibility

Applicant concedes that these contentions are filed in a timely fashion because
the notices cited by intervenors appear to be the first generic statement on this
issue. Staff says there was a 60-day delay in filing the contention and finds that
delay inexcusable. However, Staff states that the first notice was published on July
9, 1982. Since the filing of new contentions took place on August 18, 1982, that is
only a 40-day delay. We do not consider that excessive and need not rule on
whether 60 days would have been too much.
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OCRE's alertness to this new issue and its understanding of the potential
significance of these notices indicates that it is likely to contribute to the develop-
ment of a sound record. There are no other means to protect its interest and no other
parties to represent it. Since the contention is specific, broadening of the conten-
tion is commensurate with the need to determine the merits of the controversy.

On balance, the factors governing the admission of late contentions are satis-
fied. This contention shall be admitted as an issue in this proceeding.

VI. CONTROL ROOM FIRE SUPPRESSION

In this contention, OCRE asks that all advantages and disadvantages of two
control room fire suppression systems, carbon dioxide and Halon 1301, should be
thoroughly evaluated. Since applicant is planning to install a carbon dioxide
system, and not a Halon 1301 system, the Staff interpreted this to be a contention
limited in effect to the carbon dioxide system contained in the application.
Applicant also responded in greater depth concerning the alleged disadvantages of
carbon dioxide, which is its choice for a system.

Applicant’s defense of carbon dioxide was quite extensive, including a refer-
ence to two letters and FSAR §9.5.1.2, said to respond to any concerns specific to
Perry. Applicant also argues that OCRE has not provided a nexus between the
generic concern about proper control room fire control systems and the Perry plant.

In its reply, OCRE made it clear that it was not challenging the use of carbon
dioxide, which is the system included in the application. Instead, OCRE insisted it
was just urging Staff to carefully consider the advantages and disadvantages of the
competing systems. In this form, as clarified by OCRE, this is advice or impreca-
tion but it is not a contention. Hence, it cannot be admitted. Were it a proper
contention, we would exclude it as lacking in basis — because OCRE did not
address the sections of the FSAR quoted by applicant despite our outstanding order
requiring replies to address such issues — and we would also dismiss it as
late-filed. On balance, we would consider OCRE’s failure to address the technical
issues raised by applicant to indicate that it was not prepared to contribute to a
sound record on this issue.

Should applicant later decide to shift toa Ha]on 1301 system that might provide
OCRE with good cause for late filing of that contention.
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VII. ORDER

For all the foregoing reasons and based on consideration of the entire record in
this matter, it is this 29th day of October, 1982,

ORDERED

(1) The following contentions are admitted as issues in this proceeding:

Issue #13: Applicant has not demonstrated that the placement and
orientation of the Perry Nuclear Power Plant turbine-generators is in
compliance with regulatory requirements that limit the risk that low
trajectory turbine missiles will strike safety-related targets, thereby
endangering the safe operation of the facility.

Issue #14: Applicant has not demonstrated that the Perry Nuclear
Power Plant will meet regulatory safety requirements unless it installs
in-core thermocouples, as suggested by Staff regulatory guidelines, in-
cluding Regulatory Guide 1.97; Revision 2.

Issue #15: Applicant has not demonstrated that it is prepared to
prevent, discover, assess and mitigate the effects of steam erosion on
components of the Perry Nuclear Power Plant that will be subjected to
steam flow.

(2) In all other respects, Ohio Citizens for Responsible Energy’s motion for
leave to file contentions 21 through 26 is denied, but the part of the motion
concerning contention 22, dealing with the containment concemns of J. R.
Humphrey, is denied without prejudice to refiling.

FOR THE ATOMIC SAFETY AND
LICENSING BOARD

Peter B Bloch, Chairman
ADMINISTRATIVE JUDGE

Jerry R. Kline
ADMINISTRATIVE JUDGE

Frederick J. Shon
ADMINISTRATIVE JUDGE

Bethesda, Maryland
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Cite as 16 NRC 1473 (1982) DD-82-11

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

OFFICE OF NUCLEAR REACTOR REGULATION

Harold R. Denton, Director

In the Matter of Docket No. 50-244
(10 CFR 2.206)

ROCHESTER GAS AND ELECTRIC
CORPORATION
(R. E. Ginna Nuclear Power Plant)
October 8, 1982

Acting on a referral from the Commission of the petitioner’s request for review
of a partial denial (DD-82-3, 15 NRC 1348) of its earlier petition, the Director of
Nuclear Reactor Regulation denies the petitioner’s request for additional relief
with respect to further operation of the R. E. Ginna Nuclear Power Plant.

TECHNICAL ISSUE DISCUSSED

Steam generator tube rupture events and repairs

DIRECTOR'’S DECISION UNDER 10 CFR 2.206

I

By a letter dated June 10, 1982, Ms. Ruth Caplan, Chair, Sierra Club National
Energy Committee, requested that the Commission exercise its authority under 10
CFR Section 2.206(c) to review the partial denial (DD-82-3) by the Director of
Nuclear Reactor Regulation of Ms. Caplan’s petition dated March 11, 1982. In the
March 11 petition Ms. Caplan requested that the Director of Nuclear Reactor
Regulation initiate a review of matters pertaining to the ability of the licensee to
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safely operate the Ginna plant soasto protect public health and safety in light of the
January 25, 1982, steam generator tube rupture (SGTR) event at the Ginna plant

The petitioner further requested that this review be incorporated into the review
which was in progress by the staff at that time and that it should include, but need
not be limited to, several specific areas discussed in the petition. Pending comple-
tion of this review the petitioner requested that the operating license for Ginna be
suspended, or in the alternative, restart of the reactor not be permitted.

On May 22, 1982, I denied the portion of Ms. Caplan’s request relating to
suspension of operation. However, I granted the petitioner’s request that the
review include and consider specific areas detailed in the petition prior to restart of
the Ginna plant. The documentation of this review is contained in the Safety
Evaluation Report Related to the Restart of the R. E. Ginna Nuclear Power Plant,
NUREG-0916 (May 1982). See Director’s Decision, DD-82-3, 15 NRC 1348
(1982). .

On July 21, 1982, the Commission declined to review the partial denial of Ms.
Caplan’s March 11 petition, but it referred Ms. Caplan’s June 10, 1982, letter to
the NRC staff for further consideration in accordance with 10 CFR 2.206. I have
reviewed the information submitted by Ms. Caplan’s June 10, 1982 letter and other
information pertinent to the issues addressed therein, as indicated in the following
discussion. The significant assertions of her petition are excerpted below.

II.

Petitioner’s Assertion and Request

A.l.a Inlet nozzle to vessel weld. Licensee analyzes the properties of
the vessel nozzle, but fails to make any mention of the fact that “an
indication in the inlet nozzle N2B to vessel weld that exceeded Code
allowable limits was detected” during the in-service inspection performed
February-March, 1979, and that the flaw was found to be 0.9 inch in
length. (Source: NUREG-0569, “Evaluation of the Integrity of SEP Reac-
tor Vessels,” Appendix G, page 80, emphasis added.) At the same time,
licensee takes pains to point out that past in-service inspection of the nozzle
comners has shown them “to be free of unacceptable ultrasonic indica-
tions.” (April 12th report at 6.4-3) Although the licensee discusses critical
flaw depths for the nozzle, there is again no mention of the nozzle weld.
Giventhat 0.75'" is found to be sufficient for a flaw to initiate at the surface
of the nozzle itself and to propagate in length and that a flaw deeper than
1.9"' can propagate through the thickness of the nozzle, the Sierra Club
finds it surprising that the 0.9'" weld flaw is ignored.

1474



Response

The subject ultrasonic (UT) indication was detected in the B recirculation inlet
nozzle-to-shell weld during the scheduled 10-year inservice inspection conducted
in February 1979. Due to the configuration of the nozzle, scanning with the ASME
Code required UT procedure (0° longitudinal wave and 45° and 60° angle beam
sheer waves) did not reveal any indications. RG&E dlso examined the nozzle with
a 15° refracted longitudinal wave and a 45° sheer wave in accordance with the
methods and techniques described in Appendix I of Section XI of the ASME Code
and detected the indication with only the 15° longitudinal wave. Based on the
50-50 DAC (Distance Amplitude Correction) sizing criterion, the reported indica-
tion has dimensions of 0.93 inch in through-wall depth and 5.27 inches in length
which is larger than the code allowable standard specified in Table IWB-3512.1 of
the Summer 1974 Addenda to the Section XI Code. However, when the beam
spread correction at 50% DAC was employed, which was later reviewed and
. accepted by the staff, this near mid-thickness indication became a code acceptable
flaw. This is the reason why the staff would not have expected this nozzle-to-shell
weld indication to be mentioned in the licensee’s April 12, 1982 report. This
indication is believed to correspond to the entrapped slag observed in the fabrica-
tion radiograph and no significant growth existed in this weld based on the 1979
inspection. Furthermore, the pressure-temperature transient experienced during
the January 25, 1982 tube rupture event did not result in the pressure-temperature
changes exceeding those considered in the Design Transient Specifications.
Therefore, reevaluation of this matter is not necessary to ensure the vessel
integrity.

The stated critical flaw depth for crack initiation refers to an inside diameter
surface crack and was determined to be 0.75'’, assuming a large LOCA with
injection water at 70°F. This assumed transient is much more severe than the Ginna
event. Also, the peak thermal stresses during a cooldown transient are at the cooled
surface, and the.normal procedure is to postulate that the critical flaw is at this
surface. The Ginna indication (not necessarily a crack) is deeper within the vessel
wall and, hence, would not be subjected to these high thermal stresses. Thus, even
if it were a crack as large as'0.93"’, it would not be expected to initiate. Also, the
metal temperature and hence its toughness at this internal location would be higher
than at the surface which is another factor that would preclude crack growth.
Further, the calculation referred to a postulated flaw in the irradiated beltline weld,
whereas the flaw actually found was in the nozzle-to-shell weld, far from any
radiation level that could cause significant reduction in fracture toughness.
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A.1.b Beltline weld analysis. NUREG-0569 has determined that the
beltline weld is the limiting reactor vessel material (/bid. at 78). Yet
licensee’s analysis of the potential impact of the Ginna accident on the
beltline weld is not sufficiently conservative. The “no warm prestressing”
assumption, used for the perfect mixing case, is dropped when the imper-
fect mixing case is considered. Licensee asserts that, having used the
conservative mixing assumption they should not also have to add the
conservative assumption of “no warm prestressing.”

They conclude: “For the no mixing case, using the modified Reg. Guide
1.99 trend curve and the warm prestressing principle, no flaw was found to
initiate.” (April 26th report at 4.1) This leaves the reader wondering
whether a flaw would be found to initiate when warm prestressing is not
assumed. Staff should have required that this question be answered.

A.2 Staff analysis of B loop circulation. The thermal shock analysis
provided by the Task Force in NUREG-0909 and reiterated with some
elaboration in NUREG-0916 at 3.5.2, is not, in our opinion, adequate to
support staff’s contention that flow reversal in the B loop prevented cold
water as measured by the temperature sensor from entering the reactor
vessel.

Staff has apparently made no attempt to model the hydrodynamics of the
primary loop flow during the period of temperature drop. Such a model
must not only account for the mass balance, but also for all relevant
dynamics such as buoyant and viscous forces and turbulent mixing. Lack-
ing such a model which integrates the various forces, staff’s attempts at
explanation of the system dynamics remain unconvincing. For instance,
staff suggests that the steam generator is a heat source which causes loss of
natural circulation flow in the B-loop, without mentioning any other
factors which would effect flow.

Other potentially important dynamics are ignored by staff. For instance,
staff fails to discuss the flow consequences of the RCS pressure falling
below the S/G B pressure, resulting in reverse flow through the tube
rupture during the PORYV openings. Nor does staff attempt to analyze the
dynamics by which water lost from the B loop through the burst tube and
PORY is replaced in the system. The question of stratified flow with some
cold safety injection water being drawn into the reactor is certainly not
answered by staff’s vague reference to use of EPRI data. (NUREG-0916
at 3-15)

Staff asserts that even if cold water had entered the reactor, fracture
mechanics analysis indicates that there would be no crack initiation. We
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are given almost no information about this analysis; however, we are told
that the temperature used was that measured by the sensor in the cold leg of
the B loop. (Ibid. at 3-15) This is portrayed as a worst case analysis, despite
staff’s recognition on the previous page that the temperature entering the
reactor could be 10° less than the measured temperature.

Response

The staff is currently performing an analysis of the R. E. Ginna steam generator
tube rupture event of January 25, 1982. The RETRAN 02! computer program is
being used to perform this analysis. Results of this analysis are expected to be
completed by the end of the year. We believe this analysis will support the
conclusions of NUREG-0916 concerning pressurized thermal shock.

In support of the staff’s findings, the following additional information is
provided conceming the analyses performed in NUREG-0916:

1. Temperature History Effect
Due to the thickness and thermal conductivity of the vessel wall, temp-
erature changes of the coolant at the vessel surface propagate more
slowly in the vessel wall. The thermal time constant of the wall is on the
order of 30 minutes.? An example of the temperature distribution in a
vessel wall as a function of time, for the specified thermal transient, is
shown in the attached figure. Temperature fluctuations in the water, the
period of which is a few minutes or less (for example, less than the
vessel wall thermal time constant), have little effect on the temperature
distribution in the wall, and it is possible to use the average surface
temperature curve in fracture mechanics analyses. The Ginna SGTR
event falls into this category. The effect of the vessel inner wall heat
transfer coefficient is the greatest in the most rapidly changing parts of a
transient. Note that for the case illustrated, the metal surface tempera-
ture as a function of time can be closely approximated by
T(wall) =550 —240(1 —exp(—0.45*t)), if a vessel inner wall heat
transfer coefficient of infinity is used. Our studies to date indicate that
the most critical factor with respect to pressurized thermal shock con-
siderations is the final temperature of the water. Although our best
judgment at this time is that B loop flow was in the direction of the B
steam generator during the time the PORV was stuck open, we have
conservatively assumed that the B loop flow was towards the vessel for

1“RETRAN 02, A program for Transient Thermal-Hydraulic Analysis of Complex Fluid Flow
Systems,” EPRI NP-1850-CCM, May 1982.

2 The time it takes for the bulk (volume average) wall temperature to reach 63% of its final value due to
a step change in temperature at the vessel surface.
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the entire duration of the transient. In this case, the appropriate thermal
characteristic (vesse] downcomer coolant temperature versus time) for
the Ginna SGTR event is that specified as Case 1, from Figure 2.4 of
NUREG-0916, with uncertainties associated with instrument errors and
mixing of the cold safety injection water. Case 2, from Figure 2.4 of
NUREG-0916 is a conservative lower bound of the B loop coolant
temperature designed to encompass the short duration coolant tempera-
ture decrease associated with the open PORV. This lower bound is
equivalent to adding a total uncertainty of over 60°F to the Case 1 figure.
Thus, the Case 2 temperature characteristic bounds the estimated uncer-
tainties in the downcomer temperature (10°F to 20°F for mixing plus
15°F to 25°F for instrument errors). The conclusion that no crack
initiation occurred during the SGTR event, based on the Case 2 fracture
mechanics analysis, is, therefore, confirmed.

2. Detailed Fracture Mechanics Analysis

A specific, detailed fracture mechanics analysis® was performed by Oak
Ridge National Laboratories (ORNL) for the R. E. Ginna STGR event.
The plant-measured data for pressure and the B loop temperature were
used and no credit was taken for warm prestressing. The results of this
analysis showed that, for a critical flaw size of 0.91 inch, crack exten-
sion and arrest would still occur for a vessel RTypr (nil ductility
transition reference temperature) value of 378°F. Based on the con-
servatively estimated RTypr value of 225°F for the Ginna vessel, there
was considerable margin available at the time of the event. Downcomer
fluid temperatures of 100°F less than the B loop measured fluid temper-
atures would not result in pressurized thermal shock.

Petitioner’s Assertion and Request

B. Safety valve. The Sierra Club considers staff response regarding
the safety significance of the steam generator safety valve malfunction and
the lack of any proposed corrective action to be an unacceptable response to
the Club petition #11b. We wish to bring this concern to thé Commission’s
attention,

The Task Force, appointed by the Commission, determined that the
safety valve opened and closed five times. Staff in NUREG-0916 notes the
Task Force findings regarding the malfunction of the valve in the following
passage:

3 “Fracture-Mechanics Analysis for Several PWR Recorded OCA Transients,” R. D. Cheverton, D. G.
Ball, S. K. Iskander, ORNL, July 20, 1982, Revised 7/27/82.
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“NUREG-0909 also notes that the valve opened and closed at
generally decreasing pressures and discussed a possible reason
for the decreasing closing pressures; the possibility of some
steam leakage after closing the first time, and water leakage
estimated at 100 gpm after the last closing. The NUREG attri-
buted the water leakage to the likelihood of failure to fully reseat
after the last closing until 50 minutes later when the valve
apparently stopped leaking.” (NUREG 0916 at 6-11)

Despite this release of approximately S00 gallons of cooling water
contaminated via the tube rupture and released directly to the environment,
the staff concludes “that the valve behavior was entirely within its design
basis,” (Ibid at 6-12) and that “The performance of the steam generator
safety valve that opened was satisfactory.” (Ibid. at 6-14). The Sierra Club
is shocked by staff’s conclusions. When the safety valve leaks or sticks
open, there is no way operators can close the valve manually. Nor can a
block valve be closed. During a SGTR accident, the safety valve is a direct
path for loss of radioactive steam or water to the environment. The
potential for exceeding Part 100 release limits during a design basis SGTR
accident is discussed in the next section. Given this scenario, staff’s
conclusion that the safety valve is acceptable does not serve to increase
citizen confidence in the nuclear industry’s ability to protect public health
and safety. We are not reassured by staff’s decision to give the licensee 6
months in which to review its procedures for a tube rupture with failed SG
safety or relief valve. (Ibid. at 4.1.12)

If the safety valve malfunctioned while still meeting the design basis
specifications, then the specifications are clearly inadequate. The Ginna
reactor should not be allowed to operate without an improved safety valve.

C. lodine release. Staff recognizes, as a result of the Ginna accident,
that the potential exists for doses [of iodine to be released] exceeding Part
100 Guidelines for a design-basis SGTR accident.” (Ibid. at 8-1) As
recently as June 25, 1981, staff’s analysis of such an accident contained in
“Systematic Evaluate [sic] Program Evaluation of a Steam Generator Tube
Rupture Accident at Ginna” had not considered the possibility of sub-
stantial amounts of water and steam being released through the safety
valve. The inability of staff to model possible accident parameters
accurately in advance of an accident lays open to question the basis on
which regulations are promulgated.

While we commend staff’s caution in reducing the spiking and equilib-
rium concentration limits for iodine in the primary coolant, we note that
staff is willing to remove these stricter standards if licensee can demon-
strate that steam generator flooding will not occur. (Zbid. at 8.1) Yet the
steam generator did flood with water when it was not expected to do so. At
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the very least there should be a “lesson learned” from the Ginna accident
that such flooding should be part of a design basis SGTR accident.

Response

Accurate analysis of a steam generator tube rupture is complex because it
involves thermohydraulic transients in the primary and secondary coolant systems
that affect each other, operator actions necessary to mitigate the consequences of
the accident, and a variety of ways in which the accident can evolve. It is only
necessary that such accidents be analyzed conservatively. Because of this com-
plexity, the most accurate prediction that the staff can make “in advance” is that no
two steam generator tube rupture (STGR) accidents are likely to be the same. The
existing SGTR accident experience supports this.

For the purposes of analyzing a design basis SGTR (like the June 25, 1981 staff
analysis for Ginna), the staff makes simplifying but conservative assumptions as to
the course of the accident and the pathways for the release of radioactivity. The
assumptions are based on engineering judgment as to what the worst credible
accident would be. The radiological consequences calculated using these assump-
tions, and the methodology described in Standard Review Plan (SRP) 15.6.3,
“Radiological Consequences of Stearn Generator Tube Rupture Accidents,” are
judged by the staff to be conservative, in the sense that the best estimate of doses
(and doses from actual accidents) would be far less. This is because the values
assumed for many accident parameters, to which the calculated dose is directly
proportional, are far higher than the most probable values. Examples are jodine
concentrations in the reactor coolant and the atmospheric dispersion coefficient.
However, there may be some aspects of the longer-term evolution of the thermo-
hydraulic transients that have received little attention by the staff. In particular, the
type of and timing of operator actions to mitigate the accident after half an hour (or
an hour) have not been evaluated in depth by the staff. These operator actions can
determine, among other things, whether or not the steam generators will overfill.
Also the staff currently assumes that the atmospheric dump valve and safety valves
of the affected steam generator work as designed. However, during the Ginna
event, the safety valve opened at successively lower pressures, finally failing to
fully reseat. Although this affected the course of the incident by prolonging the
leakage, the safety valve performed its design function of providing over-pressure
protection of the steam generator.

The overall effect of these operator actions and equipment malfunctions on the
predicted accident behavior is still under study. However, after the Ginna accident
the staff re-evaluated offsite doses for a future postulated SGTR, assuming
essentially no mitigative actions by the operator to stop primary-to-secondary
leakage (NUREG-0916 Section 8). The results of the evaluation showed that with
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the new iodine concentration limits required by the staff and discussed in NUREG-
0916, doses would be less than 10 CFR Part 100 guidelines, even if there was
extended primary-to-secondary leakage and long-term overfill of the steam gener-
ator. It is reasonable to assume that some action to mitigate leakage would be given
high priority following an actual accident, particularly if sampling showed that the
reactor coolant iodine levels were as high as those assumed by the staff when
calculating doses. In every past SGTR accident, the operators have taken action to
reduce pressure and control leakage, even though these actions resulted in leakage
beyond the times typically assumed for a design basis SGTR. The staff’s assump-
tion of no operator action is very conservative, yet it bounds the worst credible
consequences, and is necessary to assure the public health and safety until the staff
and licensee complete a more in-depth analysis. The staff required that the licensee
re-analyze the SGTR for Ginna, giving particular attention to long-term mitigation
of the accident, operator actions, and equipment malfunctions not previously
examined. ‘

The staff will carefully evaluate the re-analysis, and will not grant an increase in
coolant iodine concentration technical specification limits unless the new limits
and predicted plant behavior result in offsite doses less than 10 CFR Part 100
guidelines.

Petitioner’s Assertion and Request

C. ... We note that staff again avoids dealing with the fact that the
safety valve is not designed to handle water, or to be cycled open and
closed. Staff suggests that the steam generator PORYV is better suited for
cycling and so “may be better to use.” (/bid. at 8-3) However, staff
concedes earlier in its discussion that the relief valve is also subject to
malfunction. They state:

“Two-phase flow through the relief or safety valves may con-
tribute to valve degradation and possible failures to reseat. This
can contribute to the radiological consequences by providing a
prolonged pathway to the environment.” (Ibid. at 8.1, emphasis
added.)
Thus, simply changing the emergency operator guidelines to ensure that
the block valve is not closed incorrectly will not remedy the problem.

Response

The ability of the safety or relief valves to pass water or a two phase mixture
without degrading their performance is important in the mitigation of a SGTR if the
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steam generator water level becomes excessive. During the Ginna event, con-
tinued safety injection led to overfilling of the steam generator, safety valvelifting,
and subsequent maloperation. As NUREG-0916 states, degraded relief or safety
valve performance may contribute to offsite consequences by continuing releases.

The damaged steam generator safety valve opened five times (NUREG-0916,
pp. 6-10) at successively lower pressures. The licensee asserted that the valve
performance was not unexpected, and that variation in lifting pressure and blow-
down may be expected due to heating of the valve internals and spring relaxation
with repeated openings. However, the failing to fully reseat and the valve degrada-
tion that the licensee reported may have been due to the valve being subjected to
two-phase and liquid releases. It is this latter performance, in particular, that has
the most direct impact on the SGTR accident.

A number of recommendations for both the industry and the staff are in the final
stages of agency review and value/impact analysis. One of the tasks proposed for
the agency is to assess the probability and consequences of steam generator overfill
as a result of operator errors or equipment malfunctions during a SGTR accident.
As a part of this task, the staff will assess the need for qualifying the safety and
relief valves for water and two-phase releases. This assessment will factor in the
results of the overfill analysis, the offsite consequences as a result of a various
operator errors, and the recent pressurizer PORYV and safety valve testing program
conducted by EPRI. )

Petitioner’s Assertion and Request

C. ... Staff has approved other changes which relate to termination of
the safety injection. We are concerned that these changes may have
ramifications for core cooling. We are particularly concerned about the
following note to be added after STEP 3.15.3:

“Termination of SI with suspected voids in the upper RV head is
allowed when natural circulation is verified.” (/bid. at 8.1)

The Ginna accident has demonstrated how difficult it can be to verify
natural circulation. We find no analysis of the consequences of terminating
SI with a vessel void, if operators make an error in verifying natural
circulation. Nor do we find any analysis of possible adverse consequences
of adding STEP 3.20.3 which requires that operators “Block SI before the
faulted S/G drops below 550 psig.”

Response

The Ginna event did not demonstrate any difficulty in verifying natural circula-
tion. Following manual trip of the reactor coolant pumps, the operators, as
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instructed by plant procedure 0-8, Revision 2, “Natural Circulation in the RCS,”
confirmed that natural circulation had been established by observing various plant
parameters, as:
1. Loop “A” T (differential temperature) less than full power T.
2. Core exit thermocouples subcooled and constant or decreasing in
temperature.
3. A-steam generator level in the narrow range, as soon as the level
recovered from the reactor trip.
4, Auxiliary feed flow to A-steam generator.

It is highly unlikely that, given the above plant parametcrs the operators can
make an error in verifying natural circulation. Nevertheless, in the unlikely event
that natural circulation is not established, termination of safety injection (SI) witha
vessel void would result in a gradual repressurization of the reactor coolant system.
The repressurization of the reactor coolant system and reversal in direction of the
four plant parameters listed above is an indication to the operators that natural
circulation has not been achieved, and the procedures direct the operators to
alternative methods for depressurizing and cooling the primary system. '

In step 3.20.3 of procedure E-1.4, the operators are instructed to “block SI
before the faulted S/G drops below 550 psig,” in order to preclude inadvertent
actuation of SIby the faulted S/G low pressure SI actuation set-point. In the event,
however, of an actual need for S1, following the block of the faulted S/G actuation
variables, the redundant primary system variables or the intact S/G pressure
variables will independently initiate SI.

Petitioner’s Assertion and Request

C. ... Staff admits that there has been “incomplete evaluation of the
effects of changes to operator guidelines,” (/bid.) which is one reason the
iodine limits are being lowered. The Sierra Club urges the Commission to
reconsider the wisdom of allowing Ginna to restart when opereting guide-
lines have been changed without complete evaluation of the safety repur-
cussions [sic] of these changes.

Response

The staff’s evaluation of the procedural improvements made by the licensee in
response to the SGTR are contained in Section 4 of NUREG-0916. Based on the
licensee’s response to the event and the subsequent program for further improve-
ments, the staff concluded that adequate protection is provided for steam generator
tube rupture events. The licensee committed, at that time, to study further the areas
of pump trip and restart, cooldown of a faulted steam-generator, coping with a
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reactor vessel steam bubble, and additional natural circulation cooldown guid-
ance, The staff will review these studies when they are submitted and any further
modifications to Ginna’s procedures resulting from these studies will be included
in the review,

As stated previously, after the Ginna accident the staff re-evaluated offsite doses
for a future postulated SGTR, assuming essentially no mitigative actions by the
operator to stop primary-to-secondary leakage. The results of the evaluation
showed that with the new iodine concentration limits recommended by the staff,
doses would be less than 10 CFR Part 100 guidelines, even if there was extended
primary-to-secondary leakage and long-term overfill of the steam generator. It is
reasonable to assume that some action to mitigate leakage would be given high
priority following an actual accident, particularly if sampling showed that the
reactor coolant iodine levels were as high as those assumed by the staff when
calculating doses. The staff’s assumption of no operator action is very conserva-
tive, yet it bounds the worst credible consequences, and will assure the public
health and safety until the staff and licensee complete a more in-depth analysis.

Petitioner’s Assertion and Request

D. Steam Generator Tubes. In response to concerns raised in Sierra
Club’s petition at #2a, b, ¢ and #3 regarding in-service inspection stand-
ards and specifications for tube rejection, staff simply renumerates the
current standards and RGPE procedures. There is no recognition by staff
that the inability to anticipate the January 25th tube burst, despite recurrent
problems in wedge area #4 and eddy current indication in April, 1981, for
the tube that later burst, should be a warning that the standards are not
adequate. The Sierra Club is concerned that staff has avoided dealing with
the implications of the tube burst and urges the Commission to review the
adequacy of these standards.

Response

The adequacy of the eddy current test procedures, data evaluation, and calibra-
tion standards were reviewed by the NRC staff and by an expert consultant to the
staff who was present at the Ginna site. The results of this review and our
conclusions are described in detail in Section 5.2.4.1, 5.3.1.2, 5.4.3 of the staff"s
SER (NUREG-0916).

The immediate cause of the tube rupture occurrence was excessive tube wall
penetration by a smooth fretting type wear flaw which led to a pressure burst of the
tube. Such a smooth or gradually tapered flaw may produce little or no signal on
the differential channels depending on the degree of smoothness or taper. This type
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of flaw will produce a detectable signal on the absolute data channels. However,
the staff believes that special calibration standards with simulated wear defects
should be employed in addition to the standards required by the ASME Code to
ensure a conservative interpretation of signals produced by such defects and is
including these standards in its generic review of the Ginna event.

Calibration standards with simulated wear flaws had not been used during the
previous inspection in April 1981. The tube which later ruptured in January 1982
had not exhibited a differential signal in April 1981, but did exhibit an absolute
signal which was interpretable as less than a 20% through-wall penetration using
ASME Code calibration standards. Given the present knowledge that the tube was
degraded by a smooth fretting type wear flaw, the less than 20% interpretation of
the April 1981 signal is likely to be non-conservative. This signal is interpretable
as a slightly greater than 40% through-wall indication using calibration standards
with a simulated wear flaw. Thus, we expect that this tube would have been
plugged in April 1981 had this standard been used to evaluate the signal on the
absolute channel.

The eddy current inspections conducted subsequent to the rupture occurrence
employed both differential and absolute mode inspection. Wear calibration stand-
ards were also employed during this inspection. We believe these inspections were
adequate to detect any tubes with the type of flaw which caused the tube rupture.

Regarding the 40% plugging limit, the limit has been developed to assure that
there is sufficient remaining wall thickness to preclude rupture over the full range
of normal and postulated accident conditions. This limit makes allowance for
approximately 10% additional through-wall penetration prior to performing the
next inspection of the tube. This allowance is generally adequate based upon
operating experience. However, due to the presence of loose parts, the degradation
rate for the tube which ruptured was apparently much higher than what is allowed
for in the plugging limit. Thus, it is necessary to eliminate the conditions for
continuing the degradation mechanisms which led to the rupture, in addition to
performing eddy current inspections and plugging those tubes that exceed the
plugging limit, This was the objective of the repair program conducted at Ginna
following the rupture occurrence. The repair program (discussed in Section 5.5 of
the staff’s SER) included the removal of all foreign objects and loose parts and the
removal of previously plugged tubes which could potentially cause damage to
adjacent tubes. Thus, we do not expect further progression of the impact and wear
damage from foreign objects which had been occurring for several years up to
January 25, 1982. '

Petitioner’s Assertion and Request

E. PORV. The Sierra Club raised the concern that the PORYV is not
required to be safety grade in its petition at #7 and asked for staff review in
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light of the Ginna accident and the failure of the PORV. Staff has respond-
ed that a generic study is underway. (Denton response of May 22, 15 NRC
1351) The fact that a specific cause has been determined for the Ginna
PORY failure in no way obviates the importance of making the PORV
safety grade. How many accidents involving a malfunction of the PORV
need to take place before the staff determines that these valves need to be
upgraded? This question is ripe for Commission consideration.

Response

It is uncertain whether upgrading the PORV to safety grade will provide the
desired improvement in the ability of a PORYV to reclose following an automatic or
manual opening. Operability tests conducted by EPRI on PORVs, similar to those
conducted for safety valves which are safety grade, have demonstrated acceptable
performance. However, some failures to reclose have continued to occur in power
plants.

Although PORY failures are undesirable from an operational standpoint, it is
not yet clear whether such failures pose an unacceptable risk to public health and
safety. For example, if PORYV failures are not considered to increase the probabil-
ity of core melt, then upgrading may not be warranted. The staff study acknowl-
edged in the May 22 Director’s Decision is nearing completion and the staff’s
recommendations will be presented when the study is completed.

IIL.

Ms. Caplan urges, “Where generic investigations are not already under-
way, we hope that the Commission will institute such proceedings so that
the “lessons learned” from the Ginna accident will not be lost.” )

The Commission staff has initiated a study of the matters affecting steam
generator tube degradatxon and steam generator tube rupture (SGTR) events which
may have generic applications. The scope of the information being considered for
these studies includes the Ginna STGR as well as three previous domestic SGTRs,
the results of ongoing staff studies regarding tube degradation, and recent steam
generator operating experiences, including foreign experiences, where available.
Results of this study may fall into one of three areas: (1) they could be applicable to
already ongoing staff generic efforts and the lessons learned from the study are
therefore planned to be factored into those ongoing studies, (2) the results could
define areas which require further evaluation by the staff prior to determining the
actions needed to respond to the subject, and (3) the results might be identified as
candidates for generic application to all pressurized water reactors and are there-
fore being subjected to value/impact analyses and further review by the staff to
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determine which candidates will be applied as generic requirements. The process
for this latter category is currently under way and is expected to be completed in
late 1982.

For the reasons and under the conditions described in the staff’s restart SER
(NUREG-0916), the R. E. Ginna plant can be operated without undue risk to
public health and safety. Although additional analyses and studies of such issues as
pressurized thermal shock, steam generator degradation and tube rupture tran-
sients are under way, Ms. Caplan’s letter provides no new information that would
lead the staff to alter its conclusions in NUREG-0916 or that would require
suspension of plant operation pending the completion of ongoing and planned
studies. Therefore, I have determined that no adequate basis exists for ordering the
suspension of the operating license for the R. E. Ginna Nuclear Power Plant.
-Consequently, Ms. Caplan’s request is denied.

A copy of this decision will be filed with the Secretary for the Commission’s
review in accordance with 10 CFR 2.206(c). As provided in this regulation, the
decision will become the final action of the Commission twenty-five (25) days
after issuance, unless the Commission, on its own motion, institutes review of the
decision within that time.

Harold R. Denton, Director
Office of Nuclear Reactor Regulation

Dated at Bethesda, Maryland,
this 8th day of October, 1982,
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

COMMISSIONERS:

Nunzio J. Palladino, Chairman
Victor Gllinsky
John F. Ahearne
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In the Matter of Docket No. 50-358
' (Construction Permit
No. CPPR-88)
(EA 82-129)
CINCINNATI GAS & ELECTRIC .
COMPANY ) .
(William H. Zimmer Nuciear - N
Power Station) i November 12, 1882

The Commission issues an immediately effective order suspending licensee’s
safety-related construction activities, including rework of previously-identified
deficient construction. The Commission also orders licensee to show cause why
such construction activities should not remain suspended until licensee has taken
certain specified action toward providing reasonable assurance that future con-
struction activities, including correction of existing deficiencies, will be con-
ducted in accordance with the quality .assurance criteria of 10 CFR Part 50,
Appendix B, and other Commission requirements.
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ORDER TO SHOW CAUSE AND ORDER IMMEDIATELY
SUSPENDING CONSTRUCTION

I

The Cincinnati Gas and Electric Company (CG&E) holds Construction Permit
No. CPPR-88 which was issued by the Commission in 1972. The permit autho-
rizes the construction of the William H. Zimmer Nuclear Power Station Unit 1, a
boiling water reactor to be used for the commercial generation of electric power.
The Zimmer plant is located on the licensee’s site in Moscow, Ohio.

II.
A. Initial Identification of QA Problems

In early 1981 the NRC conducted an investigation into allegations made by
present and former Zimmer site employees and by the Government Accountability
Project. The NRC investigation revealed a widespread breakdown in CG&E’s
management of the Zimmer project as evidenced by numerous examples of
noncompliance with twelve of the eighteen quality assurance criteria of Appendix
B to 10 CFR Part 50. Consequently, CG&E paid a civil penalty of $200,000 for the
failure to implement an acceptable quality assurance program, false quality assur-
ance documents, and intimidation and harassment of quality control inspectors.
(See Notice of Violation and Proposed Imposition of Civil Penalties, dated
November 24, 1981 and Investigation Report No. 50-358/81-13.) In addition
CG&E agreed to take actions to correct identified QA failures and prevent their
recurrence and to determine quality of completed construction work.

1. Actions to Correct Identified QA Failures and Prevent Recurrence

A meeting was conducted by Region III on March 31, 1981, and the utility
agreed to implement ten actions to correct quality assurance failures identified
during the January-March 1981 investigation and to preclude their recurrence.
These actions included: (1) increasing the size and technical expertise of the
CG&E QA organization; (2) taking action to assure independence and separation
of the QA/QC function performed by Kaiser from the construction function; (3)
conducting 100% reinspections of the quality control (QC) inspections performed
after that date by Kaiser and other contractors; (4) reviewing for adequacy, and
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revising as appropriate, all QC inspection procedures; (5) training QA/QC person-
nel on new and revised procedures; (6) reviewing for adequacy, and revising as
appropriate, the procedures governing the identification, reporting, and resolution
of deviations from codes and Final Safety Analysis Report (FSAR) statements; (7)
reviewing for adequacy the procedures governing nonconformance reporting and
justifying the disposition of each voided nonconformance report; (8) establishing
an adequate program for control of QA and QC records; (9) performing a 100%
review of all future surveillance and nonconformance reports written by contractor
personnel; and (10) reviewing and revising the CG&E audit program so that it
included technical audits of construction work and more comprehensive and
effective programmatic audits. These commitments were confirmed in an Immedi-
ate Action Letter to the licensee on April 8, 1981.

2. Actions to Determine Quality of Completed Construction Work

Following the identification in 1981 of significant quality assurance problems
and related management breakdowns, CG&E agreed to establish a comprehensive
program to determine the quality of the completed construction work. The Quality
Confirmation Program (QCP) was submitted to the NRC by the licensee on August
21, 1981. The QCP addressed problems identified by the investigation in the
following areas: (1) structural steel; (2) weld quality; (3) traceability of heat
numbers on piping; (4) socket weld fitup; (5) radiographs; (6) electrical cable
separation; (7) nonconformance reports; (8) design control and verification; (9)
design document changes; (10) subcontractor QA programs; and (11) audits.

3. Results of Actions Taken by the Licensee to Determine the Quality of
Completed Construction Work

Many construction deficiencies have been identified by the licensee during the
conduct of the QCP and other quality reviews and reported to the NRC pursuant to
10 CFR 50.55(e) which could have been prevented or identified in a timely manner
by the licensee and its contractors had there been a properly managed QA program.
Major construction deficiencies identified to date by the quality reviews are listed
in order of identification and include the following:

* Welds performed using an unqualified welding procedure for welds
greater than 0.864 inch.

» Unauthorized stamping of fittings and use of “high-stress” stamps.

* ASME structural weld and welder qualification deficiencies.

* Welds performed and welders not qualified for weld thickness range per
ASME requirements.
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« Approximately 2400 feet of small bore piping identified with question-
able heat treatment.

¢ Welder qualifications with a substantial number of documentation dis-
crepancies.

* Carbon steel weld rod may have been used for a portion of several
stainless steel recirculation line welds.

* Electrical cable tray installation and inspection deficiencies.

* Hangers installed for the control rod drive system are of indeterminate
quality.

» Both weld and radiograph quality deficiencies for sacrificial shield
welds and radiograph deficiencies identified for the containment
monorail and the ventilation stack.

* Deficiencies in the H. J. Kaiser procurement program for structural
steel and other materials.

* Inadequate design control by Sargent & Lundy (architect-engineer) for
electrical separation.

* Inadequate weld preparation prior to radiography (ripples not removed)
which caused masking of discontinuities in some welds.

« Reactor control, reactor protection, and neutron monitoring panels,
including field-installed wiring, do not, in some cases, conform to
design drawings with regard to cable separation.

* Inadequate engagement of “gamma plugs™ in large-bore piping and lack
of heat number traceability of the “gamma plugs.” (During radiography
of a pipe weld, a gamma source is sometimes inserted through a small
hole in the side of the pipe. After radiography the hole is plugged to
provide a pressure boundary.)

* Inadequate inspection program and installation procedures for “Nelson
stud” installation for cable tray hangers.

* Concrete and steel coating program not in accordance with the QA
Program and the Sargent & Lundy specification requirements.

 Design changes made to the Fire Protection System piping in the cable
spreading room in 1979 were inadequately controlled.

» The Sargent & Lundy (architect-engineer) dynamic stress analysis of
small-bore piping is questionable.

» Cable separation problem with regard to division separation between
non-essential cables being bundled with essential cables of different
divisions.

* Pipe support installation procedures did not contain seismic clearance
criteria between pipe supports and cable trays or conduit and associated
supports as required by the specification.

These deficiencies represent those which the staff considers most significant.
There were additional 10 CFR 50.55(e) reports made by the licensee and the
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licensee has identified a large number of nonconformances (which could reflect
construction or other types of deficiencies). As of September 30, 1982 the
licensee’s continuing quality confirmation program reviews had identified approx-
imately 4,200 nonconformances of which about 800 have been “dispositioned,”
i.e., the licensee had made a determination as to resolution. (Inspection Report
No. 50-358/82-12, report pending.) The large number of nonconformance reports
and the significance of the matters being identified corroborate the staff’s 1981
finding of significant breakdown in the licensee’s quality assurance program.

B. Findings Subsequent to Licensee Actions Taken to Correct QA
Failures and Prevent Recurrence

Since the Immediate Action Letter was issued on April 8, 1981 and quality
assurance and management deficiencies were brought to the attention of the
licensee, hardware and programmatic QA/QC problems have been identified by
the NRC and the National Board of Boiler and Pressure Vessel Inspectors. These
problems are discussed in the following paragraphs and indicate the licensee and
the constructor are still having difficulty implementing satisfactory QA/QC pro-
grams:

During an inspection conducted the latter part of 1981 and the early part
of 1982 (Inspection Report No. 50-358/82-01, issued on June 24, 1982),
three items of noncompliance were identified. The findings concerned (1)
the failure to clearly establish and document the authorities and duties of all
QA Department personnel, (2) the failure to provide adequate certification
of qualifications of all QA Department personnel, and (3) the failure to
provide adequate procedures. The licensee failed to adequately address the
provisions of Regulatory Guide 1.58 (ANSI N45.2.6-1978) concerning
personnel in the QA Department. Additionally, inadequately qualified
personnel were reviewing and approving quality procedures controlling
electrical activities, which contained deficiencies.

Furthermore, as aresult of the licensee reviews it was revealed that some
weld inspectors involved in the QCP Task I, Structural Steel, were not
adequately certified and the task was stopped. The task was restarted
following upgrade of the inspectors through training provided by addition-
al certified weld inspectors.

During an inspection conducted in March and April 1982 (Inspection
Report No. 50-358/82-05, issued on July 1, 1982) two items of noncom-
pliance were identified. The findings concerned the lack of implementa-
tion and timeliness of corrective actions and the failure to adequately
review and document potentially reportable matters.

During an inspection conducted in April, May, and June of 1982
(Inspection Report No. 50-358/82-06, issued on November 2, 1982) two
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items of noncompliance were identified. The findings concerned (1) the
performance of quality activities required of the welding engineers by
inadequately qualified clerks and (2) the failure to perform required
calibrations during a critical quality activity, Induction Heating Stress
Improvement (IHSI) program.

A recent inspection conducted during June and July of 1982 (Inspection
Report No. 50-358/82-10, report pending) identified a number of signifi-
cant concerns. These concerns were discussed with the licensee on July 9,
July 15, August 15, and October 19, 1982. Four significant items of
concemn (potential items of noncompliance) were identified: (1) the inade-
quate control and documentation of welder qualifications; (2) the failure to
take corrective actions following the identification of inadequate records to
support welder qualifications; (3) the unauthorized correction,
supplementation, and alteration of quality records; and (4) the failure to
follow procedures controlling weld filler metal control, logging and con-
trol of requests for information/evaluation, and imposition of reporting
requirements on contractors. The NRC findings concerning welder qualifi-
cations resulted in the requalification of approximately 100 active onsite
welders and the need for the licensee to develop a program to evaluate the
previous work of the welders whose qualifications were not adequately
documented.

An inspection was conducted following notification of the Region III
Office that a CG&E Stop Work Order (SWO) had been initiated on August
5, 1982, pertaining to Catalytic, Inc. (CI) activities in the area of the
control rod drive system hangers and supports. Cl is a contractor of the
licensee performing construction work including rework activities identi-
fied by the QCP program. During this inspection conducted during August
and September of 1982 (Inspection Report No. 50-358/82-13, report
pending), significant concerns were identified regarding the implementa-
tion of CG&E'’s quality assurance program and its management program
established to control and monitor the activities of Catalytic, Inc. The
concemns involved the areas of (1) the description of organization and
functional interfaces, (2) training of CI personnel, (3) design control
measures, (4) procedure content and implementation, (5) document con-
trol, (6) inspection and surveillance activities, (7) nonconforming condi-
tions, (8) corrective actions, (9) records, and (10) audits. The findings
were discussed with the licensee on August 12, September 10 and 17, and
October 19, 1982,

As a result of the inspection findings and subsequent discussions with
the licensee, Stop Work Orders were issued by the licensee, stopping all
essential work by CI on October 11, 1982, pending resolution of the
programmatic problems identified by the NRC and licensee reviews.
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The licensee has initiated Stop Work Orders in addition to those affect-
ing CI due to inadequate quality assurance in the areas of application of
coatings (October 12, 1982), electrical cable installation (October 12,
1982), and special process procedures (November 1, 1982). The Stop
Work Orders involve ongoing activities. The November 1, 1982 Stop
Work Order involved procedures not meeting requirements notwithstand-
ing that the procedures had been specifically reviewed by CG&E for
adequacy subsequent to the issuance of the April 8, 1981 Immediate Action
Letter.

Additionally, during the week of October 10, 1982, the Authorized
Nuclear Inspector (ANI) for the N-stamp holder (H. J. Kaiser) recalled
ASME work packages then being used in the field because of the perform-
ance of ASME code work (hanger attachment removal and piping cutouts)
was outside the approved QA Program procedures. The ASME code work
was being controlled and performed utilizing an H. J. Kaiser administra-
tive memo which bypassed the ANI's required involvement in the code
activities. The NRC was apprised of the required corrective actions during
a meeting involving CG&E and H. J. Kaiser on October 15, 1982. The
corrective actions taken and planned were consxdered acceptable by the
Authorized Nuclear Inspector.

The National Board of Boiler and Pressure Vessel Inspectors, at the
request of the State of Ohio, have been onsite since March 1, 1982, The
National Board has issued three interim reports documenting findings
regarding ASME code activities. The National Board findings include
deficiencies in the following areas regarding on-going ASME code activi-
ties: design control, procurement, procedures, special processes,
nonconforming conditions, and corrective actions. The findings are gener-
ally consistent with past and present NRC findings.

C. Rework Activities

As a result of the information obtained from the licensee’s reviews of plant
quality, the licensee is proceeding, prior to completion of the relevant QCP tasks,
to initiate rework activities. A major example of rework activities is the area of
structural steel welding. The reinspection and rework of structural steel welds
located in a number of areas of the plant have been in process for a number of
months. Approximately 70 percent of the structural welds are being reworked to
make the welds acceptable. In the case of these welds, rework is being undertaken
prior to the completion of the quality reviews to determine the acceptability of all
structural steel welds and beamv/hanger materials. The rework of these welds
prematurely may result in the addition of new weld material over unacceptable
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weld material or beam/hanger materials. Following completion of the quality
reviews -unacceptable areas may require additional rework activities. This ap-
proach to rework activities indicates a lack of a comprehensive management
program to address rework activities and the safety impact of those activities on the
facility.

11,

The foregoing information indicates that: 1) the Zimmer facility has been
constructed without an adequate quality assurance (QA) program to govern con-
struction and to monitor its quality, resulting in the construction of a facility which
currently is of indeterminate quality; 2) substantial efforts are under way to
determine the quality of past construction activities, and numerous construction
deficiencies have been identified and are continuing to be identified such that both
reanalysis and rework will be required to bring the facility into conformance with
the application and regulatory standards on the basis of which the construction
permit was originally issued; and 3) rework of deficiencies identified by the
Quality Confirmation Program (QCP) has been undertaken prior to completion of
other relevant QCP tasks and other reviews, resulting in the potential for additional
reworking of the same item if further deficiencies are found, as has been the case,
by the quality reviews. Consequently, the NRC presently lacks reasonable assur-
ance that the Zimmer plant is being constructed in conformance with the terms of
its construction permit and 10 CFR Part 50, Appendix B, and that there is adequate
management control over the Zimmer project to ensure that NRC requirements are
being met.

The verification of the facility’s quality and appropriate actions to correct
deficiencies in construction are of utmost importance to the public health and
safety should the licensee receive a license to operate the facility. Moreover, the
licensee must be in a position to assure that its construction activities have been
properly carried out in accordance with Commission requirements, as the Com-
mission inspectors are not able to personally verify every individual aspect of
construction that may impact on safety. In view of the importance of construction
verification and corrective actions to safety and the past pattern of quality assur-
ance deficiencies, the Commission has concluded that safety-related construction,
including rework activities, should be suspended until there is reasonable assur-
ance that future construction activities will be appropriately managed to assure that
rework activities and all other construction activities will be conducted in accord-
ance with 10 CFR Part 50, Appendix B, and other Commission requirements. The
Commission has further determined that, in light of the foregoing considerations,
the public health, safety and interest require suspension of construction, effective
immediately pending further authorization.
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Iv.

Accordingly, pursuant to sections 103, 161i, 182 and 186 of the Atomic Energy
Actof 1954, as amended, and the Commission’s regulations in 10 CFR Parts 2 and
50, IT IS HEREBY ORDERED THAT:

A. Effective immediately, safety-related construction activities, including
rework of identified deficient construction, shall be suspended.

B. The licensee shall show cause why safety-related construction activi-
ties, including reworking activities, should not remain suspended until
the licensee:

(1) Has obtained an independent review of its management of the
Zimmer project, including its quality assurance program and its
quality verification program, to determine measures needed to
ensure that construction of the Zimmer plant can be completed in
conformance with the Commission’s regulations and construc-
tion permit.

(a) The independent organization conducting this review shall
be knowledgeable in QA/QC matters and nuclear plant
construction and shall be acceptable to the Regional Ad-
ministrator. The independent organization shall make rec-
ommendations to the licensee regarding necessary steps to
ensure that the construction of the facility can be completed
in conformance with the Commission’s regulations and the
construction permit. A copy of the independent organiza-
tion’s recommendations and all exchanges of correspond-
ence, including drafts, between the independent organiza-
tion and CG&E shall be submitted to the Regional Admin-
istrator at the same time as they are submitted to the licen-
see. In making recommendations, the independent organi-
zation shall consider at a minimum the following alterna-
tives for management of the Zimmer project and shall
weigh the advantages and disadvantages of each alterna-
tive:

1. Strengthening the present CG&E organization.

2. Creation of an organizational structure where the
construction management of the project is conducted
by an experienced outside organization reporting to
the chief executive officer of CG&E.

3. Creation of an organizational structure where the
quality assurance program is conducted by an experi-
enced outside organization reporting to the chief ex-
ecutive officer of CG&E.
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4. Creation of an organizational structure with both
quality assurance and construction project manage-
ment conducted by an experienced outside organiza-
tion reporting to the chief executive officer of CG&E.

(b) The licensee shall submit to the Regional Administrator the
licensee’s recommended course of action on the basis of
this independent review. In evaluating the recommenda-
tions of the independent organization, the licensee shall
address why it selected particular alternatives and rejected
others. The licensee’s recommendations and its schedule
for implementation of those recommendations shall be sub-
ject to approval by the Regional Administrator.

(2) Following the Regional Administrator’s approval in accordance
with section IV B(1)(b), -

(a) Has submitted to the Regional Administrator an updated

" comprehensive plan to verify the quality of construction of
the Zimmer facility and the Regional Administrator of NRC
Region 11l has approved such plan. In preparing this up-
dated comprehensive plan, the licensee shall review the
ongoing Quality Confirmation Program to determine
whether its scope and depth should be expanded in light of
the hardware and programmatic problems identified to
date. The updated plan shall include an audit by a qualified
outside organization, which did not perform the activities
being audited, to verify the adequacy of the quality of
construction; and

(b) Has submitted to the Regional Administrator a comprehen-
sive plan, based on the results of the verification program,
for the continuation of construction, including reworking
activities, and the Regional Administrator has confirmed in
writing that there is reasonable assurance that construction
will proceed in an orderly manner and will be conducted in
accordance with the requirements of the Commission’s
regulations and the Construction Permit No. CPPR-88,

C. The Regional Administrator may relax all or part of the conditions of
section IV.B for resumption of specified construction activities, pro-
vided such activities can be conducted in accordance with the Commis-
sion’s regulations and the provisions of the construction permit.
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V.

Within 25 days of the date of this order, the licensee may show cause why the
actions described in section IV should not be ordered by filing a written answer
under oath or affirmation that sets forth the matters of fact and law on which the
licensee relies. As provided in 10 CFR 2.202(d), the licensee may answer by
consenting to the order proposed in section IV of this order to show cause. Upon
the licensee’s consent, the terms of section IV.B of this order will become
effective. Alternatively, the licensee may request a hearing on this order within 25
days after the issuance of this order. Any request for a hearing or answer to this
order shall be submitted to the Secretary, U.S. Nuclear Regulatory Commission,
Washington, D.C. 20555. A copy of the request or answer shall also be sent to the
Director, Office of Inspection and Enforcement, and to the Executive Legal
Director at the same address, and to the Regional Administrator, NRC Region 11,
799 Roosevelt Road, Glen Ellyn, Illinois 60137. A request for a hearing shall not
stay the immediate effectiveness of section IV.A of this Order.

If the licensee requests a hearing on this order, the Commission will issue an
order designating the time and place of hearing. If a hearing is held, the issues to be
considered at such a hearing shall be whether the facts set forth in sections Il and 111
of this order are true and whether this order should be sustained.

Commissioners Ahearne and Roberts dissent from this decision. Their dissent-
ing views are attached.

It is so ORDERED.

For the Commission

John C. Hoyle
Acting Secretary of the Commission

Dated at Washington, D.C.,
this 12th day of November, 1982.

DISSENTING VIEWS OF COMMISSIONER AHEARNE

I agree with both the substance and the direction for change described in this
order. However, I would have simply issued a Show Cause Order and would not
have made it immediately effective.
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DISSENTING VIEW OF COMMISSIONER ROBERTS

1disagree with the action taken by the Commission majority on several grounds.
First, 1 believe the Commission’s action in immediately suspending construction
at the Zimmer facility is precipitous. Earlier this year, Cincinnati Gas & Electric
Company (CG&E) made substantial changes in its management structure in order
to manage more effectively construction activities and to monitor more carefully
quality assurance programs. Despite the fact that this new organizational structure
is relatively untested, the Commission is now suspending, effective immediately,
all construction and corrective actions at the site. Additionally, the NRC Staff
admits that CG&E's enhanced Quality Confirmation Program (QCP) and large
quality control staff is effectively identifying existing construction problems.
Moreover, to the extent that actual construction deficiencies have been found,
CG&E’s management has demonstrated its willingness to take strong remedial
actions by issuing stop work orders in those areas where construction deficiencies
have been found. In a plant that is approximately 98 percent complete, the
Commission is requiring the relatively few remaining construction activities and
the ongoing corrective actions necessitated by the QCP to stop immediately while
additional organizational changes are implemented.

Second, I believe the Commission’s action does not comport with its own
practice. In Nuclear Regulatory Commission (Licensees Authorized to Possess
. . . Special Nuclear Materials), CLI-77-3, S NRC 16, 20 (1977), the Commission
said that “[a]vailable information must demonstrate the need for {such] emergency
action and the insufficiency of less drastic measures” (emphasis added). See also
Consumers Power Co. (Midland Plant, Units 1 & 2), CLI-73-38, 6 AEC 1082,
1083 (1973). I believe that, in this case, some of the less drastic alternatives
proposed by the Staff would be adequate to resolve the problems at this facility.
For example, the Commission could send CG&E a letter indicating that at this time
the Commission does not have sufficient information to conclude that Zimmer has
been constructed in substantial conformance with the construction permit. The
Commission could request the provision of information on the part of CG&E
which, if available, would provide the Commission with the necessary assurance.
See 10 CFR 50.54(f).

Third, in the absence of willfulness, the Commission may suspend construc-
tion, effective immediately, in accordance with Section 9b of the Administrative
Procedures Act and the Commission’s regulations only if the Commission finds
that the public health, safety, or interest requires such action. I do not believe that
the concerns listed in the Commission’s Order show that the public health and
safety require immediate suspension of all construction and corrective actions at
the Zimmer site. Indeed, Mr. James Keppler, the Region III Administrator, has
stated that CG&E’s QCP has been successful in identifying existing construction
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problems. Transcript of Public Meeting on the Status of Zimmer, October 28,
1982 at 5. Additionally, most of the NRC inspection findings arising out of the
QCP point to administrative or procedural deficiencies, rather than to actual
material or construction errors. While the NRC’s level of confidence in the
adequacy of the plant construction has been reduced, it has not been shown by the
NRC that problems exist which require immediate resolution to protect the public
health and safety. Moreover, I do not believe this action is in the public interest.

1am also concerned that the Order has been approved without consideration for
the Applicant’s proposal to correct management and construction problems. That
proposal, outlined in a letter to the Commissioners dated November 10, 1982,
contained all of the essential elements approved by this Order. Specifically, the
proposal calls for obtaining new project management, stopping all rework on
quality confirmation matters, and an independent third party review to confirm the
acceptability of selected safety systems. In view of the voluntary agreement by
CG&E to such drastic measures, I feel that this Order is primarily punitive in
nature and does little to correct problems in the interest of public health and safety.

Finally, I disagree with the Commission’s Order because of the potential for
delay inherent in this procedure. CG&E has an absolute right to a hearing on the
Commission’s Order. If CG&E avails itself of this right, then other “interested
persons” will be entitled to demand a hearing. Once started, the hearing would be
difficult to bring to an expeditious close. Even if the Staff and CG&E were toreach
agreement on the corrective actions to be taken, litigation of the requirements
imposed by the Commission Order would continue. Consumers Power Company
(Midland Plant, Units 1 & 2), ALAB-315, 3 NRC 101 (1976); Dairyland Power
Cooperative (La Crosse Boiling Water Reactor), LBP-81-7, 13 NRC 257, 264-65
(1981).
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In the Matter of

PETITION OF SUNFLOWER COALITION ) November 15, 1982

The Commission denies a petition for reconsideration of its March 30, 1982
approval of an amended agreement with the State of Colorado that authorized the
State to assume regulatory authority over byproduct, source and special nuclear
material in quantities less than a critical mass, including uranium mill tailings.

ATOMIC ENERGY ACT: COOPERATION WITH STATES

Under Section 274b of the Atomic Energy Act of 1954, as amended, the
Commission may enter into an agreement with the Governor of any State that
provides for discontinuance of certain regulatory authority of the Commission and
the assumption of that authority by the Agreement State,

ATOMIC ENERGY ACT: COOPERATION WITH STATES
(URANIUM MILL TAILINGS)

Agreement States are not required under either the Atomic Energy Act or the

Uranium Mill Tailings Radiation Control Act of 1978 (UMTRCA), to provide
their radiation control enforcement agencies with civil penalty authority.
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ATOMIC ENERGY ACT: COOPERATION WITH STATES

Section 2740 of the Atomic Energy Actrequires, inter alia, of Agreement States
only that there be procedures under state law for judicial review of the State's
written determination required to be made in licensing actions under Section 274
(0)(3)(A)(iii); Section 2740 does not limit the source of those judicial proceduresto
any particular State statute or other authority.

ATOMIC ENERGY ACT: COOPERATION WITH STATES

The NRC has the authority under Section 274j of the Atomic Energy Act to
terminate or suspend an agreement with a State and to reassert its own licensing
authority. An agreement is not, however, to be permanently terminated or revoked
for minor technical failures to comply with Section 274 or for single incidents of

State inaction, but only in exceptional circumstances.
\

ATOMIC ENERGY ACT: COOPERATION WITH STATES

The NRC may temporarily suspend all or part of an agreement with a State
entered into under Section 274 without notice or hearing where (1) an emergency
situation exists which requires immediate action to protect the public health and
safety, and (2) the State has failed to take steps necessary to contain or eliminate
the dangers within a reasonable time. The temporary suspension is to remain in
effect only for as long as the emergency exists. This authority is tobe usedonly as a
last resort.

MEMORANDUM AND ORDER

OnMay 11, 1982, the Sunflower Coalition filed with the Commission a petition
for reconsideration of the NRC’s March 30, 1982 approval of an amended
agreement with the State of Colorado. The Commission entered into the amended
agreement at the request of the Governor of that State and pursuant to section 274
of the Atomic Energy Act (42 U.S.C. 2021). The Commission denies Sunflower’s
petition.

Statutory Framework

Under section 274b of the Atomic Energy Act of 1954, as amended, the
Commission is authorized to enter into agreements with the Governor of any State

1503



providing for the discontinuance of certain regulatory authority of the Commission
and the assumption of that regulatory authority by the Agreement State. The
Commission entered into such an agreement with the State of Colorado on January
16, 1968. See 33 Fed. Reg. 2400 (January 31, 1968). Under this agreement the
State has regulated byproduct, source and special nuclear material in quantities
less than a critical mass. In particular, the State’s authority over some material
pursuant to this agreement allowed the State to regulate uranium milling, which
otherwise would have been subject to exclusive regulation by the NRC.

Prior to the passage of the Uranium Mill Tailings Radiation Control Act of 1978
(UMTRCA), Pub.L. 95-604, the direct control of uranium mill tailings, as distinct
from the milling operations themselves, remained a State responsibility pursuant
to its inherent police power, whether or not the State had entered into an agreement
with the Commission. The passage of UMTRCA changed this legal structure.
UMTRCA added uranium mill tailings to the definition of byproduct material in
section 11(e)(2) (42 U.S.C. 2014(c)) of the AEA and by so doing gives the
Commission direct regulatory authority over those mill wastes. UMTRCA
amended section 274 of the AEA to provide that Agreement States may continue to
regulate mill tailings if they comply with certain conditions, including the require-
ment that State licensing and regulatory standards must be at least as stringent as
the Federal standards. Pub.L. 95-604, Section 204(e)(1); 92 Stat. 3037;42 U.S.C.
2021(2). In addition, the State must require procedures which include public
hearings, written environmental analyses and judicial review of licensing actions.
Pub.L. 95-604, Section 204(e)(1); 92 Stat. 3037; 42 U.S.C. 2021(0)(3).

A 1979 amendment to UMTRCA made clear that there was to be no overlapping
or concurrent State and Federal jurisdiction over mill tailings. Instead, Congress
provided that States could continue to regulate mill tailings until November 9,
1981, after which NRC would have exclusive authority to regulate mill tailings
unless a State entered into an amended agreement under section 274(b) and (o) of
the AEC. UMTRCA Section 204(e)(2) and (h), as amended by Pub.L. 96-106 (93
Stat. 800) Section 22 (1979). However, a provision of the Energy and Water
Development Appropriation Act for fiscal year 1982 essentially postponed the
effective date for NRC authority to regulate uranium mill tailings until September
30, 1982; the terms of this provision were, in turn, extended by the Continuing
Appropriations Resolution for FY 1983, until December 17, 1982.! Although

I'The provision limited the expenditure of NRC’s annual appropriation for fiscal year 1982 for
purposes of implementing UMTRCA:

Provided further, That no funds appropriated to the Nuclear Regulatory Commission in this

Act may be used to implement or enforce any portion of the Uranium Mill Licensing Require-

ments published as final rules at 45 Federal Register 65521 to 65538 on October 3, 1980, or to

require any State to adopt such requirements in order for the State to continue to exercise

authority under State law for uranium mill and mill tailings licensing, or to exercise any

regulatory authority for uranium mill and mill tailings licensing in any State that has acted to

(Continued)
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under the Appropriations Act provision the NRC may not displace a State's
continued regulation of uranium mill tailings during the period from November 8,
1981 through September 30, 1982, now December 17, 1982, even in the absence
of an agreement specifying the terms of that regulation, a State and the NRC are not
precluded from voluntarily entering into an amended agreement during that time to
provide for State regulations which comply with UMTRCA. In a letter of Septem-
ber 29, 1981, the Governor of the State of Colorado requested the NRC to enter
into such an amended agreement. Since the State intended its amended agreement
toreflect the requirements of UMTRCA, we have dealt with Sunflower’s claims as
if UMTRCA were fully in effect.?

The Sunflower Petition

On March 30, 1982 the Commission approved an amended agreement with the
State of Colorado, which became effective when signed by the Governor on April
20, 1982. In its petition the Sunflower Coalition requests that the Commission
reconsider its March 30th decision approving the amended agreement and states
three grounds for its request.

Petitioner first asserts that Colorado’s radiation control program is inadequate to
protect the public health and safety because the Colorado Department of Health
(CDH) does not have the authority to impose civil penalties on operators of
uranium mills and tailings disposal sites. Sunflower argues that a meaningful
enforcement of uranium mill tailings regulations is virtually impossible without
civil penalty authority and cites in support of this assertion the fact fhat the NRC
has drafted and sent to Agreement States a model civil penalties act. Sunflower
raised this same issue in its November 16, 1981 comments to the Commission on

exercise such authority under State law: Provided, however, That the Commission may use
such funds to continue to regulate byproduct material, as defined in section 1le.(2) of the
Atomic Energy Act of 1954, as amended, in the manner and to the extent permitted prior to
October 3, 1980.
Pub.L. 97-88, Title IV, Nuclear Regulatory Commission, Salaries and Expenses (95 Stat. 1147-1148
(1981)) (emphasis added). .
Section 101(g) of the Continuing Appropriations Resolution stated:

Provided further, That no appropnation or fund made available or authority granted pursuant
to this paragraph shall be used to initiate or resume any project or activity for which appropria-
tions, funds, or other authority were not available during the fiscal year 1982 without prior
approval of the Committees on Appropriations. . . .

Pub.L. 97-276 (96 Stat. 1135, October 2, 1982).

2 Because the NRC is precluded from displacing exercise of State authority over mill tailings at this
time, it follows that even if the Commission were to find that the amended agreement did not satisfy
UMTRCA, a Commission suspension, revocation, termination or amendment of the agreement would
not force an alteration of the State’s program to regulate uranium milling and tailings disposal. The only
recourse avaijlable to the NRC would be 1o renegotiate the agreement with the Governor of Colorado.
However, because the NRC and the State of Colorado intended to develop an amended agreement
which would comply with UMTRCA, we have proceeded to consider Sunflower's petition as if
UMTRCA was applicable and have found that the amended agreement is fully consistent with that Act.
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the proposed amended agreement.®> The Commission considered Sunflower’s
comments in deciding to approve the amended agreement. Sunflower does not
present in its petition any information which persuades us to reconsider our
approval of the Colorado agreement.

The absence of one specific type of enforcement authority does not necessarily
make the Colorado program inadequate to protect the public health and safety.
Civil penalty authority is not required by either UMTRCA or the Atomic Energy
Act. The NRC has recommended that Agreement States include civil penalty
authority in their enforcement programs but does not require that an Agreement
State provide such authority in order to have an effective enforcement program.

The Commission’s policy in reviewing the enforcement authority of Agreement
States has been to determine whether the State has sufficient enforcement options
available so that a level of enforcement activity similar to that of the NRC is
possible. The focus has not been on specific types of enforcement options. The
Commission believes that civil penalty authority is useful but does not find it
indispensable for the protection of the public health and safety The State of
Colorado has an enforcement program which includes several enforcement op-
tions other than the imposition of civil penalties.® These enforcement mechanisms
are sufficient to maintain a level of enforcement activity similar to that of the
Commission and to protect the public health and safety. We have no indication that
they will not use the enforcement options available to them to effectively protect
the public health and safety.’ The Commission has in the past found the State’s
enforcement practices, even without civil penalty authority, to be compatible with
those of the Commission.

Petitioner’s second assertion is that Colorado has no statutory provision for
judicial review of uranium licensing decisions, contrary to Federal law. In support
of this proposition, Sunflower cites a decision by the Colorado Court of Appeals,
National Wildlife Federation, etal. v. Cotter Corp., et al., 646 P.2d 393 (1981),
which Sunflower asserts held that the Colorado Radiation Control Act does not
provide for judicial review. Therefore, Sunflower concludes, an express procedu-
ral requirement of section 2740 of the AEA is not met by the Colorado Radiation
Control Program, contrary to the Commission’s conclusion that the Colorado
program is “in accordance with the requirements of section 2740."

3 The Sunflower Coalition raised, and the Commission responded to, this same issue in its May 1981
petition challenging the Agreement State Program with the State of Colorado. See, In the Matter of
Petition of Sunflower Coalition, CLI-81-13, 13 NRC 847, 858 (1981).

4 The State of Colorado can issue emergency orders to protect public health and safety and impound
radioactive materials (C.R.S. §25-11-103(5)), initiate injunctive proceedings against licensees
(C.R.S. §25-11-106), and i impose criminal penalties (C.R.S. §25-11-107(3)). Further, the Colorado
Rules and Regulations Pertaining to Radiation Control, in Section 3.22.2, authorize revocation,
suspension, or modification of licenses.

3 The Commission has previously explained why it does not believe so-called “serious incidents of
failure™ in the Colorado program as cited by Sunflower amount to sufficient reason to question the
program’s effectiveness. See 13 NRC 858, 859.
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The Commission believes that Sunflower has misinterpreted the requirements
of Section 274. Section 2740 of the AEA requires only that there be procedures
under State law for judicial review of the written determination required to be made
in licensing actions under section 274(0)(3)(A)(iii). UMTRCA, which amended
the AEA to include this requirement, does not require that the Colorado Radiation
Control Act (CRCA) itself specifically contain a provision for judicial review. In
Colorado, judicial review of licensing determinations is provided by statutes other
than the CRCA. The Colorado Rules and Regulations Pertaining to Radiation
Control (§3.9.9.3.4) provide that parties to licensing action hearings, including
persons affected or aggrieved by State action, may appeal from the decision of the
hearing as provided by the Colorado Administrative Procedure Act. Section
C.R.S. 1973, 24-4-106 of the Colorado APA provides that final agency action is
subject to judicial review and that any party adversely affected by any agency
action may commence an action for judicial review in a Colorado district court. An
agency action includes the whole or part of any agency rule, order, interlocutory
order, license, sanction, relief or the equivalent or denial thereof, or failure to act.
C.R.S. 1973, Section 24-4-102(1). Colorado thus has procedures for judicial
review as required by section 2740.5 Further, C.R.S. 1973, 21-1-113 (Supp. 1981)
grants the right of judicial review of source material license decisions to persons
“aggrieved and affected.” Thus, there are two statutory grants of jurisdiction to
Colorado courts to review the Department of Health's decisions to issue source
material mill radioactive materials licenses. '

Petitioner’s final claim is that the Colorado program has “failed to comply with
‘UMTRCA’ and other State and federal statutes and regulations.” This claim
appears to be a restatement of a claim Sunflower made in a petition to the
Commission on May 26, 1981. In fact, Sunflower cites in support of its claim here
its Complaint in the U.S. District Court for the District of Colorado, which dealt
with the same allegations as the May 26 petition. The allegations enumerated in
that Complaint were disposed of by the Commission in its decision of June 24,
1981. See In the Matter of Petition of Sunflower Coalition, CLI-81-13, 13 NRC
847 (1981).7 In that decision the Commission, after considering specifically
Sunflower’s allegations of deficiencies in the Colorado program and of specific
incidents of failure to protect the public health and safety, concluded that the

6 The case cited by Sunflower, National Wildlife Federation v, Cotter Corp., does not alter this
conclusion. That case decides only that the plaintiffs in that case lacked standing to bring a private
action to enforce the Colorado Radiation Control Act. On rehearing, the court specifically refused to
decide whether the plaintiffs had standing to sue under the Colorado Administrative Procedure Act,
§24-4-101, et seq., C.R.S. 1973, since the plaintiffs had not begun their action within the 30-day
mandatory time period set out in that act.

7The District Court subsequently dismissed Sunflower's complaint as being outside the District
Court’s jurisdiction. See Sunflower Coalition v. Nuclear Regulatory Commission, et al., 534 F.Supp.
466 (D.Colo. 1982). Sunflower did not appeal the District Court’s decision.
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Colorado program was adequate to protect the public health and safety and that the
deficiencies and incidents alleged have not caused any serious failure by Colorado
to protect public health and safety. The Commission at that time found no basis to
justify terminating or suspending the agreement with Colorado. 13 NRC at
856-860.

Petitioner does not now present 2 new claim or even new information on its old
claim.® It merely recycles complaints about the Colorado program which the
Commission considered and disposed of almost a year ago. In the Commission’s
opinion, they do not provide a sufficient reason to reconsider Commission approv-
al of the amended agreement. In sum, the Commission finds no basis in the
Sunflower petition for reconsidering its amended agreement with Colorado.

The Commission also notes that the amended agreement, which is now in effect,
cannot be terminated by the Commission except in accordance with the provisions
of section 274 of the Atomic Energy Act of 1954, as amended. The NRC retains
the authority under section 274j of the AEA to terminate or suspend an agreement
with a State and to reassert its own licensing authority. However, Congress’ clear
intent was that Agreement States were to regulate agreement materials and that
once granted, their authority is not to be revoked lightly. The legislative history of
this section states that this authority to terminate “represents a reserve power, to be
exercised only under extraordinary circumstances.” H.R. Rep. No. 1125, 86th
Cong. Sess. 1 (1959), p. 12. An agreement is not to be permanently terminated or
revoked for minor technical failures to comply with Section 274 or for single
incidents of State inaction, but only in exceptional circumstances.? Rather, the
NRC is to cooperate with Agreement States and through its review process obtain
compliance by States. The power to terminate the agreement is to be one of last
resort where all others fail.

In this case, Sunflower has not presented sufficient information to justify
terminating or withdrawing the amended agreement with Colorado. The Commis-
sion declines, therefore, to reconsider its approval of the amended agreement or to

8 By letter of May 19, 1982, Sunflower Coalition supplemented its petition with testimony of a Mr.
Belmont Evans before a Colorado State hearing. After considering this testimony, the Commission
believes it does not constitute sufficient cause for the Commission to reconsider its conclusions about
the Colorado program.

9 However, to offset the original lack of Commission authority to act in single instances of State
inaction, Congress in 1980 amended Section 274 to provide for temporary suspension of all or part of
an agreement. The emergency power to terminate without notice or hearing is limited to those cases
where (1) an emergency situation exists which requires immediate action to protect the health and
safety of the public, and (2) the State has failed to take steps necessary to contain or eliminate the
dangers within a reasonable time. The temporary suspension is to remain in effect only for as long as the
emergency exists. Pub.L. 96-295; 94 Stat. 787 (June 30, 1980). Congress stated that this authority
would be only rarely needed by NRC and that it intended the emergency power to be used only as a last
resort. S. Rep. No. 176, 96th Cong. Sess. 2 (1979). No such emergency situation exists in Colorado.
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consider terminating the new agreement. The Sunflower Coalition’s petition for
reconsideration is denied.
It is so ORDERED.

For the Commission

JOHN C. HOYLE
Acting Secretary of the Commission

Dated at Washington, D.C.,
this 15th day of November, 1982.
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Cite as 16 NRC 1510 (1982) CLI-82-35

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

COMMISSIONERS:

Nunzlo J. Palladino, Chairman
Victor Gilinsky
John F. Ahearne
Thomas M. Roberts
James K. Asselstine

In the Matter of Docket Nos. 50-361-OL
50-362-OL

SOUTHERN CALIFORNIA EDISON
COMPANY, et al.
(San Onofre Nuclear Generating
Station, Units 2 and 3) November 19, 1982

The Commission directs the Licensing Board to suspend’its proceeding con-
cerning the adequacy of arrangements by offsite response organizations for
emergency medical services until further Commission order, and orders that the
license conditions imposed by the Board (LBP-82-39, 15 NRC 1163 (1982);
LBP-82-40, 15 NRC 1293 (1982)) shall otherwise remain in effect,

- CORRECTED MEMORANDUM AND ORDER

On May 14, 1982, the Licensing Board issued its decision in the operating
license proceeding for San Onofre Units 2 and 3, retaining jurisdiction over the
question of the adequacy of emergency medical services arrangements by the
offsite response organizations. While the Licensing Board found that the appli-
cants had not met the requirements of 10 CFR 50.47(b)(12) regarding arrange-
ments for medical services for members of the public, it determined that these
deficiencies did not preclude full-power operations for six months provided the
deficiencies are remedied. LBP-82-39, 15 NRC 1163.
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Subsequently, the Commission directed certification of two questions on the
interpretation of 10 CFR 50.47(b)(12), CLI-82-27, 16 NRC 883 (1982). The
Licensing Board has now requested further guidance from the Commission on
whether to continue with the hearings it has scheduled in light of the pendency of
the certified questions. Specifically, the Licensing Board certified the following
question to the Commission:

Does the Commission wish the Licensing Board to continue the
proceeding initiated by the Board’s Order of October 1, 1982, with a view
toward the Commission’s considering the record and the Licensing
Board's findings in its decision of the certified questions? Alternatively,
does the Commission wish the Licensing Board to terminate or suspend its

-proceeding until after the Commission decides the certified questions, in
order to avoid 'the possible waste of resources?

In its order directing certification, the Commission specified that the license
condition imposed by the Licensing Board would remain in effect pending the
Commission’s consideration of the issue. The Commission has reviewed the
Licensing Board’s October 1, 1982 order and believes further evidentiary proceed-
ings would not be fruitful at this time. Accordingly, the Board should suspend its
proceeding until further order of the Commission. The Board’s license conditions
shall otherwise remain in effect.

Commissioners Gilinsky and Asselstine dissent from this decision.

It is so ORDERED.

For the Commission*

SAMUEL J. CHILK
Secretary of the Commission

Dated at Washington, D.C.,
this 19th day of November, 1982.

*Commissioner Roberts was not present when this Order was approved. Had Commissioner Roberts
been present at the meeting he would have voted with the majority. To enable the Commission to
proceed with this case without delay, Commissioner Asselstine, who was a member of the minority on
the question up for decision, did not participate in the formal vote.

-
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Cite as 16 NRC 1512 (1982) CLI-82-36

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

COMMISSIONERS:

Nunzio J. Palladino, Chairman
Victor Gilinsky
John F. Ahearne
Thomas M. Roberts
James K. Asselstine

In the Matter of Docket No. 50-358

CINCINNATI GAS AND ELECTRIC
COMPANY, et al.
(William H. Zimmer Nuclear Power
Station, Unit No. 1) November 24, 1982

The Commission denies an intervenor’s petition to disqualify from this proceed-
ing a specified NRC Staff attorney for allegedly attempting to prevent the compila-
tion of a complete record in the proceeding and exhibiting a pro-applicant bias. The
Commission finds no grounds in the record for the first allegation and dismisses it.
With respect to the second, the Commission determines that the allegation would
be appropriately considered by the Executive Director of Operations outside the
bounds of this proceeding.

RULES OF PRACTICE: DISQUALIFICATION

Petitions which raise questions about the ethics and reputation of another
member of the Bar should only be filed after careful research and deliberation.
Moreover, although ili-feeling understandably results from any petition for dis-
ciplinary action, retaliation in kind should not be the routine response.
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RULES OF PRACTICE: DISQUALIFICATION

The Commission has no interest in general matters of attorney discipline and
chooses to focus instead on the means necessary to keep its adjudicatory proceed-
ings orderly and to avoid unnecessary delays. 45 Fed. Reg. 3594 (1980).

RULES OF PRACTICE: DISQUALIFICATION

While the Commission has inherent supervisory power over all agency person-

nel and proceedings, it is not necessarily appropriate to bring any and all matters to
" the Commission in the first instance. Under the Commission’s rules (10 CFR
2.713), where a complaint relates directly to a specified attorney’s actions in a
proceeding before a licensing board, that complaint should be brought to the board
in the first instance if correction is necessary for the integrity of the proceedings.
See 45 Fed. Reg. 3594.

RULES OF PRACTICE: DISQUALIFICATION

A perceived bias in the attorney’s view of a proceeding is not a conflict of
interest in any accepted legal meaning; it is to be distinguished from the kind of
conflict recognized in law in which an attorney has interests that compromise his
ability to represent his client, e.g., that he has previously represented another party
in the same proceeding, or has financial interests in common with another party, or
the like.

ORDER

On July 20, 1982, Miami Valley Power Project (MVPP), an intervenor in the
captioned operating licensing proceeding, petitioned the Commission to dis-
qualify a specified NRC Staff attorney from further participation in these proceed-
ings. Both the Applicants, Cincinnati Gas & Electric Co., et al., and the Staff
responded in opposition to MVPP’s petition; MVPP then replied.! On considera-
tion of all the pleadings, the Commission dismisses MVPP’s petition for the
reasons set forth briefly below.

1 The Commission’s procedures generally do not provide for a reply. In this instance, however, the
Staff, in a departure from normal pleading practice, incorporated into its response a motion to have the
Licensing Board review the propriety of MVPP's counsel's conduct in filing the instant petition to
disqualify. This opened the door to further pleading by MVPP. We have thus considered MVPP’s reply
even though arguably any part of it not responding to Staff’s motion was unauthorized b{cour rulef].)
ontinue
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In essence, MVPP brings two complaints. First, MVPP alleges that the speci-
fied Staff attorney acted to prevent compilation of a complete record in the Zimmer
proceeding by advising the Chairman of the Atomic Safety and Licensing Board to
throw away a notification regarding allegedly false representations made by
Applicants to the Advisory Committee on Reactor Safety. Second, MVPP com-
plains that the specified Staff attorney was biased in favor of the Applicants and
thus had a conflict of interest which caused him improperly to discharge his duties
to the disadvantage of MVPP. MVPP claims that the bias was exhibited by the
attorney’s refusal to sign a pleading where Staff supported MVPP’s motion to
reopen to admit new contentions. They also claim that the attorney falsely advised
the Licensing Board that he was unable to contact MVPP’s counsel regarding an
extension of time that Staff sought in which to respond to MVPP’s motion to admit
new contentions.

MVPP says that it appropriately brought these complaints to the Commission
because the Commission has inherent supervisory authority over all agency
personnel and proceedings. While it may be true that the Commission is empower-
ed to decide all such matters, it does not mean that it is appropriate to bring any and
all matters to the Commission in the first instance, and moreover, our rules provide
otherwise. See 10 CFR 2.713. Here, MVPP’s first complaint relates directly to the
specified attorney's actions in the proceeding before the Licensing Board and
should have been brought to that Board in the first instance if correction was
necessary for the integrity of the proceedings. See 45 Fed. Reg. 3594. We would
refer it there for consideration were it not apparent from uncontroverted facts of
record that the Staff attorney’s behavior does not merit disciplinary action. While
the attorney’s conversation with the then chairman of the Licensing Board Panel
may have understandably evoked some concemn on the part of MVPP, we detect no
intent to withhold information regarding a Staff investigation from the record. This
is evidentin that the attorney advised the Chairman of the Zimmer Licensing Board
on the record and with reasonable promptness that an investigation had been
initiated? and subsequently provided the investigation report for the record of that

We want to stress that petitions of this sort which raise questions about the ethics and reputation of
another member of the Bar should only be filed after careful research and deliberation. Moreover, we
take this occasion to note that, understandably, ill feeling results from any petition for disciplinary
action, but that retaliation in kind should not be the routine response. As we pointed out when the rules
on attorney conduct in our adjudicatory proceedings, 10 CFR 2.713, were last amended, “The
Commission has no interest in general matters of attorney discipline and chooses to focus instead on the
means necessary to keep its adjudicatory proceedings orderly and to avoid unnecessary delays.” 45
Fed. Reg. 3594 (1980). :

2 See Hearing Transcript at 471 (May 23, 1979). Contrast with Virginia Electric and Power Company

(North Anna Power Station, Units 1 and 2), CLI-76-22, 4 NRC 480, 491-92, n.11 (1976), affirmed sub

nom., Virginia Electric and Power Co. v. N.R.C., 571 F.2d 1289 (4th Cir. 1978). The matter was

unfortunately referred to as a “small housekeeping thing™ but the disclosure was that Staff was checking

out “allegations of some misinformation on behalf of the applicant,” and we believe that the substance

(l}’f this disclosure was sufficient to call to the Board's and parties’ attention the potential seriousness of
e matter.
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proceeding. See Letter to Licensing Board members, September 26, 1979 (attach-
ing Region Il Report No. 50-358/79-21). Moreover, it is clear from the record that
the Staff attorney was instrumental in initiating the investigation, a role which is
not at all consistent with the charge of cover-up. Accordingly, we will ourselves
dismiss this charge. See United States Department of Energy, Project Manage-
ment Corporation, Tennessee Valley Authority (Clinch River Breeder Reactor
Plant), CLI-82-22, 16 NRC 405 (1982).

Regarding MVPP’s second complaint, we note first that while MVPP character-
izes the attomney’s allegedly offending behavior as a conflict of interest, MVPP
does not use that term in any accepted legal meaning, but rather refers to a
perceived bias in the attorney’s view of the proceedings. This is distinguished from
a situation where an attorney had a conflict of interest of a type recognized in law to
compromise counsel’s ability to represent his client, e.g., that he had previously
represented another party in the proceeding, or had financial interests in common
with another party, or the like. Given the nature of MVPP’s complaint,* we agree
with Staff’s response for the reasons there set forth that the matter would be
appropriately considered by the Executive Director of Operations outside the
bounds of this proceeding. Accordingly we express no view on the matter.
Commissioner Gilinsky dissents from this decision.

"The petition is DENIED.

For the Commission*

SAMUEL J. CHILK
Secretary of the Commission
Dated at Washington, D.C.,
the 24th day of November, 1982.

3MVPP’s complaint that the Staff attorney wrongly stated that he had been unable to reach MVPP
strikes us as trivial and will not be discussed further. We also decline to act on Staff’s request for
disciplinary action against MVPP's attorney for filing the instant petition.

4 Commissioner Gilinsky was not present when this Order was approved but had previously indicated
that he would disapprove.
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Cite as 16 NRC 1517 (1982) ALAB-701

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING APPEAL BOARDS

Administrative Judges:*

Alan S. Rosenthal, Chairman
Dr. John H. Buck
Dr. W. Reed Johnson
Thomas S. Moore

In the Matters of

PHILADELPHIA ELECTRIC COMPANY, Docket Nos. 50-277
et al. N 50-278
(Peach Bottom Atomic Power
Station, Units 2 and 3)

METROPOLITAN EDISON COMPANY, Docket No. 50-320
et al.

(Three Mile Island Nuclear
Station, Unit No. 2)

PUBLIC SERVICE ELECTRIC AND Docket Nos. 50-354
GAS COMPANY 50-355
(Hope Creek Generating Station,
Units 1 and 2) November 19, 1982

The Appeal Boards for this consolidated proceeding determine that intervenors
have failed to demonstrate a need for a further evidentiary hearing on the question
of the effects on human health of the annual fuel cycle radon releases attributable to
the operation of the Peach Bottom (Unit 3), Three Mile Island (Unit 2), and Hope

Fd

*The Appeal Panel members listed are on one or more of the Boards assigned to hear the captioned
proceedings; their collective designation is simply a convenience in issuing this decision.
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Creek (Units 1 and 2) reactors; and conclude on the basis of the existing evidentiary
record that the health effects of those annual releases are not sufficiently significant
to tip the National Environmental Policy Act (NEPA) cost-benefit balances against
operation of these facilities. The Boards terminate their review of the initial
decisions in each of the three proceedings (LBP-74-42, 7 AEC 1022 (1974) (Peach
Bottom); LBP-77-70, 6 NRC 1185 (1977) (TMI-2), LBP-78-15, 7NRC 642 (1978)
(Hope Creek)) and affirm each decision except to the extent modified in their
previous review on other issues.

TECHNICAL ISSUES DISCUSSED

Health effects of radon releases from nuclear fuel cycle;
Expertise of witnesses;
Natural release of radon.

APPEARANCES

Jay E. Silberg and Matias F. Travieso-Diaz, Washington, D.C., for applicants,
Metropolitan Edison Co., et al.

Troy B. Conner, Jr., and Robert M. Rader, Washington, D.C., for applicants,
Philadelphia Electric Co., et al., and Public Service Electric and Gas Co.

Judith R. Johnsrud and Chauncey Kepford, State College, Pa., for Peach
Bottom-Three Mile Island intervenors, Citizens for a Safe Environment
and the Environmental Coalition on Nuclear Power.

Bernard M. Bordenick for the Nuclear Regulatory Commission staff.

DECISION .

In the fulfillment of its responsibilities under the National Environmental Policy
Act, this agency is required to consider, inter alia, the environmental effects
associated with the release of radioactive radon gas (radon-222) to the atmosphere
as a result of the mining and milling of uranium for reactor fuel. Once determined,
those effects must then be factored into the cost-benefit analyses underlying
reactor licensing decisions.

In ALAB-640, 13 NRC 487, 539-542 (1981), we found the annual amounts of
mining and milling radon releases attributable to the operation of the Peach

/
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Bottom, Three Mile Island (Unit 2), and Hope Creek reactors. This decision
concemns whether their environmental (i.e., health) effects are sufficiently signifi-
cant to tip the NEPA cost-benefit balances against the operation of those facilities.!
For the reasons explained below, we answer that question in the negative without
calling for any further evidence on the subject.

L

A. The extended history of this consolidated proceeding was recounted in full
in ALAB-640, supra, 13 NRC at 490-93. For present purposes, we confine
ourselves to a summary of the more important events.

In 1974 the Commission’s regulations were amended to set forth in tabular form
the values to be assigned to the various environmental effects associated with the
uranium fuel cycle. 10 CFR Part 51, Table S-3, “Table of Uranium Fuel Cycle
Environmental Data.” In 1978 the Commission determined that the value then
provided in Table S-3 for radon releases was in error and must be deleted. Rather
than immediately initiating a new rulemaking proceeding to obtain a new and more
accurate value, the Commission elected to defer its further consideration of the
matter of radon releases to await completion of the NRC staff’s generic environ-
mental impact statement on uranium milling. See 43 Fed. Reg. 15613 (April 14,
1978). For the interim, the licensing and appeal boards were to “receive new
evidence on radon releases and on health effects resulting from radon releases.” Id.
at 15615-16.2

At that juncture, there were 17 construction permit and operating license
proceedings pending before appeal boards. In addition, a licensing board had
before it the construction permit proceeding involving the proposed Perkins
facility. Upon receipt of the Commission’s directive, that Board immediately
embarked upon an evidentiary hearing on the radon release issue. On July 14,
1978, it rendered its decision on the issue, in which it determined that the radon
emissions associated with the mining and milling of uranium added so little to the
radon already in the environment (i.e., natural background radon) as to be both
undetectable and insignificant from a health effects standpoint. Duke Power
Company (Perkins Nuclear Station, Units 1, 2, and 3), LBP-78-25, 8 NRC 87, 100
(1978).

1 Peach Bottom and Three Mile Island-2 are fully constructed. (The former is now in operalion; the
latter has, of course, been shut down since its disabling accident in 1979.) Hope Creek s still under
construction.

2The staff's “Final Generic Environmental Impact Statement on Uranium Milling,” (GEIS),
NUREG-0706, was issued in September 1980. In accordance with a Commission directive, however,
the determinations in ALAB-640 respecting release rates rested upon the disclosures in the adjudicatory
record before us, rather than upon anything in the GEIS. See 13 NRC at 521. To date, the Commission
has not promulgated a new Table S-3 value for radon-222 releases.
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Against this background, we decided to employ a “lead case” approach in
confronting the radon issue in the 17 proceedings that were in an appellate posture.
Specifically, we gave the parties to those proceedings the opportunity *to supple-
ment, contradict or object to” both the Perkins record and the determinations made
by the Perkins Licensing Board on the basis of that record. ALAB-480, 7 NRC
796, 804-06 (1978).2 Ultimately, we heard from intervenors in five of the proceed-
ings. They challenged both the sufficiency of the Perkins record and the correct-
ness of the result reached in that case.

Upon our consideration of the submissions to us, we elected (1) to consolidate
the five proceedings on the radon issue alone; (2) to divide the issue into two
components; (3) to conduct an evidentiary hearing limited to the first component
— i.e., for each reactor, the quantum of the radon releases attributable to the
uranium fuel cycle per year of reactor operation; (4) to abide the outcome of that
hearing before addressing the second component (the health effects of the deter-
mined releases); and (5) to hold in abeyance the entire radon issue insofar as
concerned the 12 proceedings in which that issue had not been put into contestby a

-party. See ALAB-540, 9 NRC 428, 433 (1979); ALAB-562, 10 NRC 437 (1979).
Subsequently, the construction permit applications for two of the facilities in-
volved in the contested proceedings were withdrawn;* this reduced to three the
number of facilities encompassed by the hearing.

B. Following the evidentiary hearing and the receipt of the parties’ proposed
findings of fact, we rendered ALAB-640. As previously noted, in that decision we
determined the amount of radon which would be released in the mining and milling
of the uranium necessary to provide fuel for the operation of each of the three
facilities. We also concluded, by a divided vote, that a fuller opportunity had to be
given the parties to demonstrate that the determined releases might have sufficient
health effects to tip the NEPA cost-benefit balance for one or more of the facilities
against reactor operation. 13 NRC at 539-42, 543-45.

No party sought Commission review of ALAB-640 and the Commission de-
clined to review it sua sponte. Thereafter, we issued ALAB-654, 14 NRC 632
(1981), in which the procedures for the further consideration of the health effects
aspect of the radon issue were detailed. In essence, we placed the burden upon
those claiming a need for an evidentiary hearing on the health effects question to
demonstrate at the threshold “the existence of a genuine issue of material fact
respecting * * * the environmental significance of fuel cycle-related radon emis-
sions.” Id. at 634. The parties were explicitly informed that that demonstration
would have to take the form of “the documented opinion of one or more qualified
authorities to the effect that the incremental fuel cycle-related radon emissions will

3 The Perkins record was formally incorporated in the record for each of the 17 proceedings before us.

4 Northern States Power Co. (Tyrone Energy Park, Unit No. 1), Docket No. STN 50-484; Rochester
Gas and Electric Corp. (Sterling Power Project, Nuclear Unit 1), Docket No. STN 50-485.
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have a significant environmental effect in terms of human health.” Id. at 635
(emphasis in original). We recorded our expectation that “any such opinion will
explicitly take into account (1) the comparative relationship between the amount of
those emissions (as found in ALAB-640) and of natural radon emissions; and (2)
the fluctuations in natural emissions (indoor vis a vis outdoor as well as from one
geographic area to another).” Ibid.

We concluded that, “[i]n the totality of circumstances, there is nothing un-
reasonable about requiring the intervenors thus to shoulder * * * the burden of
going forward on the question of the need for a further hearing on environmental
impact.” In this connection, we stated:

the subject of health effects was thoroughly explored in the Perkins
evidentiary hearing in the context of fuel cycle-related radon emissions not
dissimilar in amount to those later determined by us in these proceedings.
And the Licensing Board's conclusion in that case that the incremental
radon contribution of the uranium fuel cycle would not have significant
health effects was grounded upon the testimony of highly qualified expert
witnesses. See .BP-78-25, supra, 8 NRC at 95-100.

One such witness was Dr. Leonard D. Hamilton, a physician who
headed the Biomedical and Environmental Assessment.Division at the
Brookhaven National Laboratory. For over thirty years, Dr. Hamilton had
been involved in the appraisal of radiation health risks. Prior to joining
Brookhaven in 1964, he had spent 14 years on the staff of the Sloan-
Kettering Institute for Cancer Research in New York City and had also
served on the faculty of the Cornell University Medical College. Referring
to the testimony of other expert witnesses for the applicant and the staff,
Dr. Hamilton had this to say: “As can be seen [from that] testimony, the
additional Radon-222 from the mining and milling [phases] of the uranium
fuel cycle makes an additional negligible contribution to annual natural
background radiation and consequently, a similarly negligible impact on
the health effects associated with the fuel cycle” (emphasis supplied).

Not having been parties to Perkins, the intervenors now before us cannot
be deemed bound by Dr. Hamilton’s conclusions. (This is so even though
Dr. Chauncey Kepford, the representative of the Peach-Bottom - Three
Mile Island intervenors, was permitted to cross-examine him on behalf of
the Perkins intervenor). But in the absence of a concrete threshold showing
that there is a difference in competent expert opinion on the health effects
issue, there is wholly insufficient cause to require either the applicants in
the instant proceedings or the staff to replow at yet another hearing the
ground previously traversed by Dr. Hamilton and the other Perkins wit-
nesses.

Id. at 634-35 (footnotes omitted).
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C. In response to our invitation in ALAB-654, the Peach Bottom-Three Mile
Island intervenors filed a memorandum on the health effects question, supported
by the affidavit of Dr. Chauncey Kepford (one of their representatives).> Accord-
ing to those parties, radon releases in the amounts determined in ALAB-640 will
pose a significant health risk and, thus, tip the cost-benefit balance against these
nuclear power plants. Replies to that submission were then filed by the Three Mile
Island applicants, the Peach Bottom-Hope Creek applicants (in a single document
authored by their common counsel) and the NRC staff. All of these parties asserted
that Dr. Kepford was not a qualified authority on the subject of health effects and
that, in any event, his assertions lacked scientific basis and thus did not give rise to
a genuine issue of fact necessitating resolution at a hearing. On the latter score, the
Three Mile Island applicants appended to their memorandum the affidavit of Dr.
Leonard Hamilton, who (as noted in ALAB-654, p. 1521, supra) had testified on
the health effects question in Perkins.$

IL.

As earlier seen (p. 1521, supra), ALAB-654 imposed two specific obligations
upon the intervenors in connection with their endeavor to establish the existence of
a genuine issue of material fact on the health effects question.? First, the in-
tervenors had to demonstrate that “there is a difference in competent expert
opinion” on the question; this obviously entailed “the documented opinion of one
or more qualified authorities to the effect that the incremental fuel cycle-related
radon emissions will have a significant environmental effect in terms of human

5 That submission noted that it was joined in by the organization that had intervened in the proceeding
involving the proposed Sterling facility. Although one of the five original consolidated proceedings,
Sterling was dismissed when the construction permit application for it was later withdrawn, See p.
1520, supra. Notwithstanding this development, at our invitation the Sterling intervenor continued to
participate on the radon issue. See ALAB-640, 13 NRC at 492 n.6.

No response to ALAB-654 was submitted by the Hope Creek intervenor.

6 The Perkins intervenors had filed exceptions to the Licensing Board's radon decision, LBP-78-25,
supra. Although the parties briefed those exceptions, we decided to hold our ruling on them in
abeyance to await the outcome of this consolidated proceeding.

Early this year, leave was sought to withdraw the Perkins construction permit application. For that
reason, we vacated three non-final partial initial decisions rendered in the proceeding, including
LBP-78-25, and dismissed all pending appeals as moot. We explicitly stated, however, that this action
did not “vitiate the testimony and other evidence contained in the record on the issue of the environmen-
tal effects associated with the release of radioactive radon gas {radon-222] to the atmosphere as a result
of the mining and milling of uranium for reactor fuel.” ALAB-668, 15 NRC 450, 452 n.3 (1982). In
this connection, we stressed that that record had provided a portion of the basis for ALAB-640 and
might be employed in any subsequent decisions in the consolidated radon proceeding. Ibid. Although
ALAB-668 was brought to the attention of the parties now before us, none objected to the continued use
of the Perkins record.

7 It should be noted that, in their response to ALAB-654, the intervenors did not challenge the placing
upon them of the burden of going forward on the matter of the need for an evidentiary hearing on that
question. In any event, we remain persuaded that, for the reasons stated in ALAB-654 (sce p. 1521,
supra), that burden was properly allocated.
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health.” Second, the expert opinion had to take into account both the amount of
natural radon background radiation and the fluctuations in natural emissions from
one locale to another.® On the latter score, we took specific note of the undisputed
facts, disclosed in the Perkins record, that (1) fuel cycle-related radon emissions
are minute compared to natural emissions; and (2) the amount of natural radon
found in the environment varies widely from one geographic area to another and
inside and outside of buildings. ALAB-654, 14 NRC at 633.° At the outset,
therefore, we must consider whether the applicants and the staff are right in their
claim that the intervenors’ submission failed to meet either obligation.

A. Dr. Kepford’s affidavit is entirely devoid of any reference to his expert
qualifications. Nor is this deficiency cured by anything in the intervenors’ memor-
andum to which the affidavit was attached. Indeed, it would be impossible to glean
from either the affidavit or the memorandum any information at all respecting
either his educational background or his experience.

Perhaps intervenors thought such illumination to be unnecessary in light of the
fact that Dr. Kepford had submitted a statement of professional qualifications in
the Perkins proceeding and thereafter had been permitted by the Licensing Board
to testify on the health effects question presented in that case. See pp. 1525,
1527-28, infra. In addition, at the hearing below in the Three Mile Island
proceeding now before us, Dr. Kepford’s testimony on the question likewise was
received.

It appears, however, from an examination of the records in the two proceedings
that neither Licensing Board ruled on the matter. For its part, the Three Mile Island
Board expressly declined to pass upon Dr. Kepford's qualifications. Tr. 2929-31.
* As it indicated in its initial decision, his testimony had been admitted simply for
“whatever weight is deemed appropriate.” LBP-77-70, 6 NRC 1185, 1223
(1977).10

We have independently considered Dr. Kepford's qualifications as set forth in
the Perkins record. His statement of professional qualifications (fol. Tr. 2819)
discloses that he possesses a doctorate in chemistry obtained at the University of
Calgary in Canada. Between 1967 and 1969, he was employed as an industrial
research chemist by the United Aircraft Corporation. During the ensuing two
years, he held an assistant professorship in chemistry at the York Campus of the
Pennsylvania State University. The statement does not reflect any employment

8 ”Natural emissions,” which produce “natural background radon,” are derived from such things as
ordinary building materials and soil. ALAB-654, 14 NRC at 633 n.5.
9 In that regard, we observed that exposures to indoor radon concentrations exceed outdoor exposures
by, on the average, a factor of 30. See also, n.17, infra.
10 As further appears in that decision, the Licensing Board ultimately attached little, if any weight, to
Dr. Kepford's testimony. See 6 NRC at 1224,
Even had a licensing board determined that Dr. Kepford was a qualified expert on the subject at hand,

that determination would not have been binding on us.
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subsequent to 1971; rather, it indicates without elaboration that, since that date,
Dr. Kepford has devoted himself fully to “the problems of nuclear power.”

Not long ago, we explicitly adopted the expert witness standard set forth in Rule
702 of the Federal Rules of Evidence, which speaks in terms of “knowledge, skill,
experience, training or education.” Duke Power Company (William B. McGuire
Nuclear Station, Units 1 and 2), ALAB-669, 15 NRC 453, 475 (1982). Applying
that standard here, we are compelled to the conclusion that no basis has been
provided by the intervenors for a finding that, by experience or education, Dr.
Kepford has acquired knowledge or skill sufficient to qualify him as an expert on
the health effects question to which his affidavit is assertedly addressed. Cf.
Randolphv. Collectramatic, Inc., 590F.2d 844, 848 (10th Cir. 1979);Ballv.E.I.
DuPont de Nemours & Co., 519 F.2d 715, 718 (6th Cir. 1975). In this connection,
when interrogated on voir dire in Perkins, Dr. Kepford candidly and commend-
ably acknowledged his lack of formal education or experience in medicine, health
physics or any other discipline having a perceivable relationship to the ascertain-
ment of the health significance of radioactive emissions. Tr. 2677-78.

B. Inaddition to intervenors’ failure to have qualified Dr. Kepford as an expert
on the subject under scrutiny, their submission made no mention of, let alone
discussed, the matter of the significance of the amount and distribution of natural
background radon. Once again, the record establishes without contradiction that
the radon contribution of the uranium fuel cycle is a minute fraction of the radon
that is released to the atmosphere from other sources — so minute, indeed, that that
contribution is not even detectable.!! This being so, there is at least room for
serious question whether the fuel cycle radon emissions can be taken as, of
themselves, having a significant impact upon human health. If anything, the doubt
in this regard is reinforced by the equally undisputed fact that those emissions also
are vanishingly small when compared to the fluctuations from place to place in the
amount of natural radon in the environment. Perkins Tr. 2276-77, 2333, See also,
United Nations Scientific Committee on the Effects of Atomic Radiation, Sources
and Effects of Ionizing Radiation 71-74, 80 (Table 30) (1977). For, at least in the
absence of a demonstrated marked difference in radon-induced health effects
between one geographical area and another, the existence of these fluctuations
would appear to negate any theory that the fuel cycle radon increment measurably
increases such health hazards as may be attributable to natural background radon.

Intervenors’ seemingly deliberate choice to ignore these considerations is all the
more surprising in light of the testimony of Dr. Hamilton in the Perkins proceed-
ing, to which we made specific reference in ALAB-654. Dr. Hamilton’s expert

11 Affidavit of Homer Lowenberg on the Radon Value in Table S-3, fol. Perkins Tr. 2369, at p. 3.
Although labeled as Mr. Lowenberg's affidavit, in actuality its content was sponsored by, and thus
must be deecmed the direct testimony of, staff witness Kathleen Black. Perkins Tr. 2369,
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qualifications in the appraisal of radiation health risks are beyond cavil. See p.
1521, supra. In Perkins, he referred specifically to the “negligible” additional
contribution that fuel cycle-related radon emissions make to annual natural back-
ground radiation in concluding that those emissions have “a similarly negligible
impact on the health effects associated with the fuel cycle.” Ibid."?

Given this judgment of an established authority, assuredly the intervenors had a
duty to confront it in connection with their insistence that a genuine issue of
material fact existed on the health effects question. Stated otherwise, if there exists
the contrary judgment of other competent authorities in the field, it was incumbent
upon the intervenors to bring it to our attention.

C. Thereis yet a third reason why it must be concluded that the intervenors have
fallen far short of demonstrating the need for a further hearing devoted to the health
effects question. It appears from an examination of Dr. Kepford’s affidavit that the
thesis advanced therein differs in no material respect from the proposition that he
put before the Perkins Licensing Board several years ago in the capacity of a
witness for the intervenors in that proceeding. Kepford, fol. Perkins Tr. 2819.
Given the fact that the Perkins record has been incorporated in the record of this
consolidated proceeding, manifestly no useful purpose would be served by a
rehearsal of his testimony. In this regard, we need only reemphasize what was said
in adopting the “lead case” approach in ALAB-480, supra:

In the circumstances, the Perkins record * * * should be sufficient to
serve as the base point for the examination of the radon issue in the [now
consolidated proceeding]. This is not to say, of course, that every party to
each of those proceedings will necessarily concur that that record is
satisfactory in every particular. No matter how thorough may have beenthe
treatment of the radon issue in Perkins, one or more of the parties to other
cases nonetheless may conclude that there were stones left unturned; i.e.,
that portions of the staff’s new analysis were not adequately tested or that
there is available evidence bearing upon the issue beyond that presented to
the Perkins Board. Obviously, nonparticipants in Perkins cannot be held
bound by the record adduced in that proceeding. At the same time,
however, it would be to no party’s advantage to insist that the radon issue
be relitigated from the starting line in his own case, so long as he were
given an opportunity in his proceeding to supplement, contradict, or object
to anything in the Perkins record. In our view, this is a fair and appropriate
procedure.

7 NRC at 804-05.

12 Dr, Hamilton also alluded to the vast difference in the natural radon dose received by individuals; a
difference attributable to the fluctuations in natural background radon. Perkins Tr. 2276, 2278.
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In sum, in contrast to the record on the quantity of radon releases, the Perkins
record on health effects is complete for the purpose of our decision here.?
Accordingly, we now turn to that record. We must determine whether it warrants a
finding that the radon releases associated with fulfilling the uranium fuel require-
ments of the reactors at bar might tip the NEPA balance against plant operation.

III.

In ALAB-640, we found that the long-term release of radon associated with the
30-year operation of a single 1000 Mw(e) reactor could vary from 630 to 6900
curies per year, according to the circumstances. 13 NRC at 537, 541 (Table 3).'¢
But the Perkins record establishes without contradiction that the natural release of
radon in the United States is from 1 to 2.4 hundred million curies (Ci) per year.'
Thus, the long-term radon release rate associated with a single reactor stands in
relation to natural releases roughly in the range of from one part in 10,000 to one
part in 100,000.

Dr. Hamilton testified that exposure to typical radon concentrations in outdoor
air results in a dose to the bronchial epithelium (i.e., the cellular lining of the air
passages of the lung)'® of 5 millirads (50 millirem) per year. Perkins Tr. 2276."

\

13 The health effects testimony in Perkins was, of course, in the context of the radon release rates
disclosed by the evidence in that proceeding. As noted in ALAB-654, however, those rates were not
materially different from the rates determined in ALAB-640 based upon an expanded record. See p.
1521, supra.

Becaufe we are confining our consideration to the Perkins record, no weight will be given to the
affidavit of Dr. Hamilton which accompanied the Three Mile Island applicants’ memorandum in
response to the intervenors’ post-ALAB-654 submission. See p. 1522, supra. (The procedures
established in ALAB-654 did not provide for a reply by intervenors to that affidavit. We likely would
have allowed such a reply either on intervenors’ motion or, had one appeared necessary, on our own
initiative. On the latter score, the Hamilton affidavit (in common with the Kepford affidavit) does not
appear to add anything of real substance to the testimony adduced previously in Perkins; rather, Dr.
Hamilton’s principal aim appeared to be to establish that the conclusions to which he testified in Perkins
would not be affected by our findings in ALAB-640.)

14 This range of values is obtained by multiplying the total yearly release of radon per annual fuel
requirement (AFR) for each of the three cases of Table 3 by 30 AFRs per reactor lifetime. See 13 NRC
at 537. The highest value corresponds to Case 3, which assumes that underground uranium mines are
unsealed, open pit mines are unrecovered and mill tailings piles are uncovered.
15 Gotchy, fol. Perkins Tr. 2369, at p. 14.
16 “Since the observed lung cancers appear to arise primarily in the bronchi near the hilus of the lung,
most authors concerned with the dosimetric and radiobiological aspects of the problem assume the
relevant biological target to be the basal cells in the bronchial epithelium.” Federal Radiation Council,
Report No. 8 (Revised): Guidance for the Control of Radiation Hazards in Uranium Mining 49 (1967).
See also Committee on the Biological Effects of Ionizing Radiation, U.S. National Research Council,
Thgeslgﬂ'ect: on Populations of Exposure to Low Levels of Ionizing Radiation: 1980 (BEIR I111) 325-26
(1980).
17 The source of Dr. Hamilton's 50 millirem per year figure is the UNSCEAR 1977 report, which
computes a dose from outdoor radon of 5 millirads per year using a natural outdoor radon concentration
of 0.1 picocuries (pCi) per liter and an outdoor occupancy factor of 20 percent. United Nations
(Continued)
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Thus, the addition of the radon emissions from a single nuclear plant would cause
an increase in the bronchial epithelium dose of from 0.0005 to 0.005 millirem per
year.

Dr. Hamilton further testified that the average bronchial epithelium dose due to
naturally occurring radon concentrations indoors is 1600 millirem per year, and
may vary from 210 to 23,250 millirem per year. Perkins Tr. 2276, 2278. Accord-
ingly, in terms of radiation exposure, the radon releases attributable to a single
1000 Mw(e) nuclear power plant (0.005 millirem per year) add less than one part in
100,000 to the average exposure due to natural sources (1650 millirem per year
(outdoor plus indoor)).

In the circumstances, it is manifest to us that the fuel cycle contribution to the
radon already in the environment — a contribution that, once again, is so slight as
to be beyond detection (let alone measurement) — cannot serve to tip the NEPA
balance against the operation of any of these three facilities. All that we need ordo
decide here is that any incremental health risk occasioned by the releases attribut-
able to the fuel cycle is negligible, as Dr. Hamilton concluded. Moreover, that
speculative and conjectural risk estimate, to the extent it need be considered under
NEPA at all,"® is acceptable in the sense that it is of insufficient magnitude to alter
cost-benefit balances (such as those for the facilities at bar) that otherwise justify
the licensing of facility operation.

Only Dr. Kepford expressed a contrary opinion on the radon health effects
question. The springboard of his thesis is the premise, also used by the NRC staff
in Perkins, that low levels of exposure to ionizing radiation cause cancers in at least
a linear proportion to the dose received. Proceeding from that premise, Dr.
Kepford claims that continuous exposure to the incremental fuel cycle radon
emissions will result in significant adverse health effects. For example, according
to Dr. Kepford, the long-term release of radon attributable to one of the Perkins
reactors will result in approximately 0.16 (i.e., 1/6th) of a fatality per year.
Kepford, fol. Perkins Tr. 2819, at pp. 2-3 and Table 4 (line 5).'° By extending his

Scientific Committee on the Effects of Atomic Radiation, Sources and Effects of Ionizing Radiation 74
(1977). (Dr. Hamilton converted millirads to millirem by multiplying by a relative biological effective-
ness factor for alpha radiation of 10. Perkins Tr. 2276, 2298.) For continuous outdoor exposure the
dose would be 250 millirem per year. Using a different publication as a source, a staff witness stated
that continuous exposure to an outdoor radon concentration of 0.15 pCi per liter would result in a
bronchial epithelium dose of 450 millirem per year. Gotchy, fol. Perkins Tr. 2369, at p. 14. This result,
adjusted to the same radon concentration used by Dr. Hamilton (i.e., 0.1 pCi per liter), would yield an
annual bronchial epithelium dose of 300 millirem.

18 See, e.8., Environmental Defense Fund v. Hoffman, 566 F.2d 1060, 1067 (8th Cir. 1977); Trout
Unlimited v. Morton, 509 F.2d 1276, 1283 (9th Cir. 1974).

19 Dr, Kepford computed fatalities in his testimony for the total assumed radon release as aresult of the
30 year operation of the three units of the proposed Perkins facility, each of which had a full-power
rating of 1280 Mw(e). We have divided his figures by three to obtain a single-reactor value. Although
calculated on 2 somewhat different basis than that employed in ALAB-640, Dr. Kepford's per-reactor
radon release value is in fact quite close to the upper range of the release values we determined in that
decision. Compare Kepford, fol. Perkins Tr. 2819, at Table 1 with ALAB-640, 13 NRC at 538, 542
(Table 4, Model Light Water Reactor Case 3).
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calculations over tens of thousands, hundreds of thousands, n_lillions and even
billions of years, Dr. Kepford arrives at his conclusion that radon emissions over
these various time intervals will cause extremely large numbers of cancer-induced
fatalities. These fatalities, the argument continues, necessarily tip the NEPA
cost-benefit balance against operation of each of the reactors in question. But, as
Dr. Hamilton pointed out, Dr. Kepford's extrapolations over unrealistic time
periods are misleading:

’ I think what we’re trying to achieve is a reasonable understanding of
what the risks are to people using one form of energy compared with
another. And we go about this in a generally conservative way, usually
taking upper-limit risks just to be sure that we are protecting the public.

But we try to * * * relate these risks in a pretty reasonable perspective. It
seems to me the whole basis for presenting these risks is to present them in
some reasonable framework.

Now with regard to radon-222 and the question of whether or not and for
how many years we should project this risk, it is my view as a physician
* * % these long extrapolations into the future of the hazards of radon-222,
without any consideration of the framework, the background in which
these hazards take place, [are] extremely misleading.

That’s why I believe * * x that one should express this increase in
radon-222 that one is going to get from the mining and milling in terms of
the fractional increase in natural background radiation from radon-222 to
which we are all exposed each year of our life from now to a billion years
from now * * *,

Hamilton, Perkins Tr. 2274-75. See also Perkins Tr. 2333.

It follows that, if (as Dr. Kepford claims) a reactor’s fuel cycle emissions result
in approximately 1/6th of a fatality annually, natural radon exposures will cause in
excess of 16,000 deaths annually.?® We cite this comparison because it provides
necessary perspective. As it graphically demonstrates, the incremental health risk
to the population stemming from the fuel cycle emissions (if indeed there is any) is
vanishingly small. This is what we understand Dr. Hamilton to have had in mind
when, on the basis of the relationship between the fuel cycle releases and natural
background radon, he characterized the health effects of the former as “negligi-
ble.” See p. 1524, supra.?!

20 This follows from our determination that, in terms of radon exposure, the radon releases attributable
to a nuclear reactor add less than one part in 100,000 to the average exposure due to natural sources. See
p. 1527, supra.

21 Although not crucial to the result we reach, it is worthy of passing note that, according to one witness
in Perkins, the wide disparity in indoor and outdoor natural radon concentrations (see n.9, supra) is due
in appreciable measure to the choice of building materials (e.g., the use of concrete block or brick in
place of wood). Goldman, fol. Perkins Tr. 2266, at p. 9. In this regard, it appears that not only brick
and block, but such other commonly employed (but not indispensable) construction items as gypsum

(Continued)
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In each of the three individual licensing proceedings consolidated for purposes
of consideration of the radon issue, all that remained for disposition was that
issue.2 Accordingly, on the basis of the conclusions stated above, we hereby
terminate our review of the initial decisions in those proceedings. Except to the
extent that it may have been previously modified in connection with our review on
other issues, each decision is affirmed.?

It is so ORDERED.

FOR THE APPEAL BOARDS

C. Jean Shoemaker
Secretary to the
Appeal Boards

wallboard, produce, in the aggregate, radon doses in amounts far exceeding those associated with the
uranium fuel cycle. See United Nations Scientific Committee on the Effects of Atomic Radiation,
Sources and Effects of Ionizing Radiation 77 (1977). Thus, it cannot be said that all significant sources
of natural background radon are beyond human control — i.e., in their totality, the health risks of such
radon are not always involuntarily assumed.

It also should be noted that there is no current issue regarding the need for the power to be generated

by each of the facilities at bar. Accordingly, had the fuel cycle-related emissions been found to pose a
significant health risk, it would have become necessary to balance that risk against, inter alia, the
health risks associated with the generation of electricity by other means.
22 InThree Mile Island, see ALAB-692, 16 NRC 921,922 n.1 (1982); in Hope Creek, see ALAB-518,
9 NRC 14, 41 (1979). Insofar as the Peach Bottom facility is concerned, Unit 3 was still before us in
April 1978 when the Commission directed the reconsideration of the radon issue in all pending cases.
See ALAB-532, 9 NRC 279 (1979). But the same does not appear to have been true with regard to any
proceeding involving Unit 2. For this reason, notwithstanding its inadvertent inclusion in the caption
throughout the course of the consolidated proceeding, Unit 2 is not encompassed by this decision.
23 Although the conclusions reached here are equally applicable to the proceedings before us in which
the radon issue was not placed in controversy (see p. 1520, supra), we will abide the event of possible
Commission review of this decision before taking formal action in those proceedings.
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING APPEAL BOARD
Administrative Judges:

Thomas S. Moore, Chairman
Dr. John H. Buck
Stephen F. Ellperin

In the Matter of Docket Nos. 50-387-OL
50-388-OL

PENNSYLVANIA POWER & LIGHT
COMPANY and '
ALLEGHENY ELECTRIC COOPERATIVE, INC.
(Susquehanna Steam Electrlc Station,
Units 1 and 2) November 22, 1982

On sua sponte review of the Licensing Board’s initial decision authorizing the
issuance of operating licenses for Units 1 and 2 of this facility (LBP-82-30, 15
NRC 771 (1982)), the Appeal Board agrees with the applicants and NRC staff on
the need for amending the technical specifications for Unit 1 to include a limiting
condition for operation that restricts increases in unidentified leakage in that Unit’s
reactor coolant system. Finding no other errors requiring corrective action, the
Appeal Board announces the completion of its sua sponte review.

MEMORANDUM AND ORDER

In previous orders in this proceeding, we disposed of the parties’ appeals from
the Licensing Board’s April 12, 1982 initial decision (LBP-82-30, 15 NRC 771)
authorizing an operating license. First, on September 16 we granted the Common-
wealth of Pennsylvania’s motion to withdraw its exceptions to the initial decision.
We took that step after accepting the settlement agreement proffered to us by the
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Commonwealth and the applicants, which settled their dispute involving the
quantities and types of dosimetry available for offsite emergency workers. There-
after in ALAB-693, 16 NRC 952 (1982), we dismissed the appeal of intervenor,
Citizens Against Nuclear Dangers (CAND), for failure to brief its exceptions
adequately. We noted, however, that the Licensing Board’s initial decision would
not become final until we completed our pending sua sponte review. |

In connection with that review, we issued an order on October 26 requesting
certain information from the applicants and NRC staff concerning the leak rate
monitoring system at Unit 1 of the Susquehanna facility. The order recited the
substance of applicants’ testimony that the applicants would implement a systemto
detect increases in unidentified leakage in the reactor coolant system of more than
one gallon per minute in any hour, and that the plant would be shut down for
inspection in conformance with the technical specifications if a leak rate change of
that magnitude were discovered. Our review, however, uncovered no technical
specifications for Unit 1 containing a limiting condition of operation addressed to
an increase in the rate of unidentified leakage. We therefore requested that the
applicants inform us how they intended to implement the leak rate monitoring
system discussed at the hearing. In addition, we requested that the staff tell us how
and where the Susquehanna technical specifications dealt with this issue and the
relationship of the plant’s technical specifications to NUREG-0313, Rev. 1, and
the agency’s standard technical specifications.

The applicants have now informed us that their witness’ statement to the
Licensing Board at the hearing below regarding the leak detection system *‘was
(and is) incorrect” and that “the error was carried forward in Applicants’ proposed
findings and the Licensing Board’s Initial Decision.” Response (Nov. 2, 1982) at
3 (footnotes omitted). The applicants’ response then states that the correct answer
to the Board’s question

should have stated that the leak detection system is capable of detecting
leakages of 1 gpm, that the technical specifications will require plant
shutdown for unidentified leakage of 5 gpm, and that the technical
specifications will also require plant shutdown if unidentified leakage
increases by 2 gpm or more in a four-hour period.
Id. According to the applicants, this answer is consistent with the Final Safety
Analysis Report and the staff’s recommendations in NUREG-0313, Rev. 1.

The applicants’ response also indicates that, although the current technical
specifications for Unit 1 include a 5 gpm limit on unidentified leakage and a 25
gpm (averaged over a 24-hour period) limit on the total leakage, the Unit 1
technical specifications do not include any limit on the rate of increase in unidenti-
fied leakage. They, however, “recognize that such a limit should be included in
order to be consistent with NUREG-0313, Rev. 1, and are now preparing a
proposed amendment which would include in the Unit 1 Technical Specifications a
limitation on the increase in unidentified reactor coolant system leakage of 2 gpm

1531



within a four-hour period.” /d. at 3-4. The staff’s response to our order also
indicates the need for an amendment of the Unit 1 technical specifications.

We concur in the need for amending the technical specifications for Unit 1 to
include a limiting condition for operation that restricts increases in unidentified
leakage to no more than 2 gpm in any four-hour period. Accordingly, the appli-
cants shall inform us when they file their proposed amendment and the staff shall
notify us when it acts on the applicants’ proposal. We expect both the applicants
and the staff to act expeditiously.

This completes our sua sponte review. We have reviewed the record and, wnth
the exception of the matter above, have found no other errors requiring corrective
action.

It is so ORDERED.

FOR THE APPEAL BOARD

C. Jean Shoemaker
Secretary to the
Appeal Board
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Cite as 16 NRC 1533 (1982) ALAB-703

UNITED STATES OF AMERICA
" NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING APPEAL BOARD
Administrative Judges:

Alan S. Rosenthal, Chairman
Dr. John H. Buck
Christine N. Kohl
\

In the Matter of Docket No. 50-312-SP

SACRAMENTO MUNICIPAL UTILITY
DISTRICT
(Rancho Seco Nuclear Generating
Station) ) November 23, 1982

In the course of sua sponte review of the Licensing Board’s initial decision
(LBP-81-12, 13 NRC 557 (1981)) in this special proceeding — instituted to
determine the adequacy of certain requirements for continued operation ordered by
the Commission following the March 1979 accident at Three Mile Island — the
Appeal Board decides upon consideration of additional information submitted by
the licensee and the NRC staff that, with one exception, the matters identified in its
October 7, 1981 order (ALAB-655, 14 NRC 799) as calling for furtherinformation
are now satisfactorily clarified or resolved. The Appeal Board defers final ruling in
the proceeding, pending consideration of information yet to be received on the
remaining matter.

TECHNICAL ISSUES DISCUSSED

Loss-of-coolant (LOCA) analysis;
Pump suction line breaks;

Auxiliary feedwater (AFW) flow;
High pressure injection (HPI) nozzles;
Thermal cycles;
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Pressurizer level indication;
Loose thermal sleeves.

MEMORANDUM AND ORDER

This special proceeding was instituted to consider whether certain actions
ordered by the Commission in the wake of the March 1979 accident at Three Mile
Island were necessary and sufficient to assure that the Rancho Seco facility could
safely respond to feedwater transients. The Licensing Board essentially answered
that question in the affirmative (see LBP-81-12, 13 NRC 557 (1981)), and no
appeals from its initial decision were taken.

Following our sua sponte review of the Licensing Board’s initial decision, we
issued a memorandum and order in which we withheld our final conclusions about
the case, pending receipt of further information in several identified areas. See
ALAB-655, 14 NRC 799 (1981).! We had hoped to receive this information and
complete our review auicklv. Several factors, however, contributed to delay.
Principal among these was the shutdown of the Rancho Seco facility in April 1982
during which cracking in a high pressure injection (HPI) nozzle assembly was
discovered. Because one of the matters on which we sought more information
concerned the number of thermal cycles that the HPI nozzles can withstand (id. at
810-11, 817), the discovery of the cracked nozzle and related problems resulted in
our posing still further questions to both licensee and the NRC staff, See Memoran-
dum and Order of April 15, 1982 (unpublished). Responses to those questions
were submitted over the next five months. In the meantime, the Rancho Seco
facility returned to operation in mid-August, following various repairs to the HPI
nozzles and other hardware 2

1 Specifically, we requested the following information:

1. Status reports from [licensee] SMUD and the staff on the six recommendations in BAW-1564
to enhance AFW [auxiliary feedwater] safety and reliability;
Status reports from SMUD and the staff on SMUD’s commitments to improve AFW
reliability, as described in CEC Exhibit 21 (Enclosure 2);
Status reports from SMUD and the staff on the installation of the safety-grade anticipatory
reactor trip;
Status reports from the staff and SMUD on the need for the additional analyses identified in
the Staff Evaluation at 19, 23 [(see 14 NRC at 809)];
Staff comments on the March 25, 1981, letter from B&W to SMUD concerning “Reactor
Coolant Pump Suction Small Break LOCA™;
SMUD and staff schedules for HPI [high pressure injection] analyses; and
. Staff clarification of its position on the need vel non for extended pressurizer level indication.
14 NRC at 817.

2 The staff monitored these repairs and authorized the return to operation after concluding in its safety
evaluation that licensee’s corrective actions were acceptable. We, as well, were satisfied with the
nozzle repairs as described to us during an August 13, 1982, conference call with licensee and the staff,
See note 6, infra.

No v oA W
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We have by now received the information originally solicited in ALAB-655 for
all but one area. Under item 2, the staff committed to review licensee’s revised
reliability analysis of proposed modifications to the auxiliary feedwater (AFW)
system and to apprise us of its evaluation. See Affidavit of Emest D. Sylvester
(December 4, 1981) at 3, 4. That review is apparently still under way, but we
expect to receive the staff’s evaluation soon.? Of course, until we receive all the
material solicited and are satisfied that the gaps we initially perceived in the record
have been filled, we cannot reach any final judgment as to the overall adequacy of
the Licensing Board’s initial decision. We are able at this juncture, however, to
summarize our conclusions about the items not relating directly to the improve-
ments proposed for the AFW system.

1. Initems 1, 3, and 4, we requested status reports from licensee and the staff on
various recommendations or commitments to pursue further action. 14 NRC at
805-06, 808-09, 817. The concern underlying these requests for information was
that matters that had assumed enough safety significance during the hearing to
provoke licensee’s commitment to further consideration might later be over-
looked, inadvertently or otherwise. The status reports received from licensee and
the staff, however, reflect that adequate attention has been devoted to each item
identified in our requests. Further, licensee and the staff are in general agreement
as to which additional actions may still be warranted and which are not. No further
comment or involvement on our part with respect to items 1, 3, and 4 appears to be
necessary.

2. In ALAB-655, we discussed a letter from Babcock and Wilcox (B&W) to
licensee concerning the fact that the loss-of-coolant accident (LOCA) analyses
relied on in this proceeding did not consider a pump suction line break where AFW
flow is delayed. Id. at 809-10.4 Instead, the analyses considered a pump discharge
line break and demonstrated that operator actions to start either the AFW flow or
the HPI flow within 20 minutes will result in acceptable conditions. The B&W
letter noted that it had not been shown whether this 20-minute delay in AFW
actuation was acceptable to accommodate the greater rate of coolant loss associ-
ated with a pump suction line break. In view of this apparent deficiency in the
LOCA analyses, we solicited comments on whether further analyses were neces-
sary before the safety of the Rancho Seco facility can be reasonably assured.

The staff stated in response that it did not regard the failure of the LOCA
analyses to include the “pump suction break/delayed AFW” scenario as significant
to the continued safe operation of the plant. It concluded that “demonstration of the
20 minutes for operator action is not an absolute requirement since the subject

3 Installation of the AFW system modifications that are the subject of the staff’s review is not
scheduled until mid-1984. Letter from staff counsel to Appeal Board (October 15, 1982).

4 The March 25, 1981, letter was not part of the record below but was provided to us by licensee's
counsel following issuance of the initial decision.
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scenarios are outside the design basis for Rancho Seco.” Affidavit of Walton L.
Jensen, Jr., on Item No. 5 (November 24, 1981) at 3. Because we found the staff’s
comments not fully responsive and we had become aware of another affidavit on
the same matter recently provided to the Licensing Board in the TMI-I Restart
proceeding, we sought clarification of the staff’s position. Order of January 28,
1982 (unpublished). The staff reaffirmed its view that additional analyses are
unnecessary. It based its conclusion on four factors: (a) regardless of the break
location, the vessel water level would initially drop to the same approximate
elevation; (b) the added loss of primary coolant inventory from a pump suction
pipe break would be from water in the cold leg; (c) in the absence of emergency
feedwater, the operator has 20 minutes to initiate HPI, regardless of the location of
the break in the cold leg piping; and (d) emergency procedures require the operator
to initiate HPI immediately, regardless of break location, if a loss of all feedwater
has occurred. Affidavit of Walton L. Jensen, Jr. (February 5, 1982), at 2.

Although we still find the staff’s response somewhat unclear, we agree that
analysis of a pump suction line break is not necessary. Admittedly there has been
no demonstration that, in fact, the 20-minute period for initiation of AFW flow
found acceptable for a pump discharge line break is also acceptable for a suction
line break. The time factor, however, assumes less importance in view of post-
TMI emergency procedures that now direct the operator to activate HPI immedi-
ately. Thus, even if further analysis were to show that substantially less time is
available to restore feedwater flow following a pump suction line break, immedi-
ate actuation of HPI will assure acceptable conditions.

3. A matter that warranted our attention in ALAB-655 was the effect of thermal
stress on high pressure injection nozzles and the number of HPI initiation cycles
permitted for each nozzle at Rancho Seco. The record and decision below showed
that the number of design basis cycles (40) might soon be reached. While we
concluded that the Licensing Board’s characterization of the design basis limit as
* ‘overly conservative’ " might well be justified, we sought supplementation of
the record on this point. Specifically, we asked the staff and licensee to provide
“analyses of (1) the maximum allowable number of thermal cycles on the HPI
nozzles; (2) methods of detecting thermal cycle effects on the nozzles; (3) possible
means of prolonging the useful life of the nozzles; and (4) technical specifications
or operating procedures that might reduce the use of the HPI without endangering
the core.” 14 NRC at 810-11.

In responding to our request, licensee stated that it had reevaluated and in-
creased the design basis limit for HPI cycles and, consequently, that limit is not
being approached more quickly than anticipated.’ It also identified a change in

5 At the outset, we solicited only licensee’s and the staff’s schedules for performing additional HPI
analyses. 14 NRC at 817. Licensee, however, responded with information addressed directly to the
four areas of our concern.
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operating procedure designed to reduce the thermal stress on the nozzles. Affidavit
of Robert A. Dieterich (December 11, 1981) at 6-3 to 6-4. After receiving
licensee’s submittal, the staff replied that it would need more time to review it, but
indicated that it considered plant operation safe over the near term. Affidavit of
Mark L. Padovan (January 5, 1982) at 2. The staff’s review led to its own requests
for further information from licensee concerning several aspects of the atter’s HPI
analyses. The staff and licensee thus traded information over the next few months.

In the meantime, cracking in the HPI makeup nozzles was discovered at the
Crystal River and Oconee facilities — like Rancho Seco, both B&W plants.
Thermal cycling was considered as the possible cause of the cracking. Our concern
about the implications of these events for Rancho Seco precipitated our request of
the staff for still more information related to thermal stress on HPI nozzles.
Memorandum and Order of March 8, 1982 (unpublished)." After meeting with the
staff, licensee agreed to shut down Rancho Seco for inspection of the nozzles. Ten
days after the shutdown, the staff notified us that cracking was found in the makeup
nozzle and that its thermal sleeve was missing. The staff speculated that the sleeve
could have traveled through the reactor coolant system to the bottom of the reactor
vessel, where it might remain trapped. No cracking or missing sleeves were
discovered with respect to the three other nozzles, although the sleeve in nozzle B
had moved about one inch upstream, apparently as a result of missing or loose weld
buttons. Board Notification BN-82-37 (April 13, 1982).

Again, we sought more information from the staff and licensee — this time on
the consequences of the movement of the thermal sleeve through the reactor
system and the nature of the repairs. Memorandum and Order of April 15, 1982
(unpublished). And again, the staff determined that it would need more informa-
tion from licensee before it could respond to our questions or conclude that the
plant could be safely restarted. Affidavit of John F. Stolz (April 21, 1982) at 2.
Licensee complied with the staff’s request for further analyses, completed its
repairs, and returned the facility to operation in mid-August after receiving staff
authorization.® The staff later provided us with its final analysis of the maximum
allowable number of thermal cycles on the HPI nozzles, concurring with licensee’s
results. Affidavit of Shou-Nien Hou (September 2, 1982).

6 The plant had remained shut down for approximately four months, during which time the thermal
sleeves for the makeup nozzle and nozzie B were replaced and unrelated problems concerning
excessive hydrogen in the primary coolant system and deformation of the steam generator internal
AFW header were resolved. See Board Notification BN-82-41 (April 30, 1982). Our April 15 order had
directed licensee to notify us at least three business days before the scheduled return of Rancho Seco to
operation. Because we had not yet received the staff’s comments on the adequacy of the nozzle repairs
at the time licensee notified us of Rancho Seco’s imminent restart, we held a conference call with
licensee and the staff on August 13, 1982, During the call we discussed, among other things, the
thermal sleeve and AFW header repairs and the status of the staff’s review of licensee’s HPI analysis.
Pursuant to our request, both licensee and the staff followed up with letters incorporating the salient
points of the conference call. The staff also submitted a safety evaluation report in which it concluded
that licensee’s corrective actions for the thermal sleeve problem were acceptable.
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Now that we have the results of the staff’s and licensee’s analyses and the nozzle
cracking problem appears to be remedied, we can summarize our findings based on
this supplementation of the record. As a result of a more analytical evaluation than
appeared in the record below (see, e.g., Tr. 2014-15), licensee and the staff agree
that the design basis for Rancho Seco includes 70 allowable cycles on each nozzle
due to manual HPI initiation; 40 rapid depressurization cycles (automatic HPI); 40
test cycles; and 240 heatup and cooldown cycles. Affidavit of Robert A. Dieterich
{December 11, 1981) at 6-4; Affidavit of Shou-Nien Hou (September 2, 1982) at 2;
letter from licensee’s counsel to Appeal Board (July 8, 1982), Enclosure
(“Calculation Data/Transmittal Sheet”). According to the staff, “[a] simplified
ratio method was utilized to extrapolate stresses calculated for the rapid
depressurization transients as shown in the original stress reports, which was based
on the nuclear power piping [ASME] Code B31.7, 1968 draft.” Affidavit of
Shou-Nien Hou (September 2, 1982) at 2, Despite some earlier misgivings about
licensee’s calculations (see Affidavit of John F. Stolz (February 25, 1982) at 2),
the staff now finds this to be a valid method of estimating stress and has determined
that the load combinations used are acceptable. Affidavit of Shou-Nien Hou
(September 2, 1982) at 2-3.

The actual number of thermal cycles experienced by each nozzle as of April
1982 is: nozzle A (makeup), 19; nozzle B, 33; nozzle C, 30; and nozzle D, 30.
Affidavit of Mark L. Padovan (April 16, 1982) at 2-3.7 Since the hearing, licensee
has changed its operating procedures in order to limit thermal stress. For manual
post-trip coolant system volume control, licensee now requires operators to use
only the HPI nozzle that is used for system makeup. Thus, because the flow is
continuous, the nozzles are not subject to thermal stress upon manual HPI initia-
tion after a reactor trip. Affidavit of Robert A. Dieterich (December 11, 1981) at
6-3. In view of this change in operating procedure and the number of cycles already
experienced relative to the reevaluated design basis limits, it no longer appears that
“there is a substantial chance that the permitted lifetime number of HPI cycles for
each nozzle will soon be reached.” 14 NRC at 810. We are therefore satisfied that
even if there is some increase in HPI actuations due to the modifications originally
ordered by the Commission in this proceeding, it is unhkely toresult in diminished
effectiveness of the HPI nozzles.®

Although our original concern has thus been assuaged, the discovery of cracking
in the makeup nozzle and its apparent relationship to a thermal sleeve missing from

71f licensee's repairs (see note 6, supra) included replacement of nozzles A and B themselves (rather
than just the thermal sleeves), the number of thermal cycles experienced by those two nozzles
presumably can now be considered zero.

8 Despite the agreement of the staff and licensee on the reevaluated design basis number of allowable
HPI cycles, it is not clear whether the additional 70 cycles for manual HPI initiation have been
incorporated in documents pertinent to the Rancho Seco operating license (e.g., the Final Safety
Anazilysi_s Report). If not, licensee should take steps to moﬁy these documents to reflect the new
evaluation.
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the same nozzle provide a new object for our attention. The staff has concluded that
the design modifications and feplacement of the thermal sleeves in two of the four
nozzles are acceptable corrective actions, and we have no cause to doubt that
assessment. See Affidavit of Mark L. Padovan (August 17, 1982) at 2 and
Enclosure (Safety Evaluation Report).? Our concern, however, lies with the
adequacy of licensee’s inspection program vis-a-vis the remaining two nozzles (C
and D) for which no design changes were made. According to the staff, ultrasonic
and liquid penetrant inspections of HPI nozzles to safe-end welds are required only
once every ten years. Affidavit of Mark L. Padovan (March 31, 1982) at 3.'° More
frequent inspections of the remaining two original nozzles (already in service six
years) might detect missing weld buttons and a loosened sleeve before it has the
opportunity to travel through the system — as the sleeve from the makeup nozzle
has-done already. Licensee has agreed to perform an additional radiographic
examination of these two nozzles at the next refueling outage. Letter from
licensee’s counsel to Appeal Board (August 16, 1982) at 2. We have tentatively
concluded, however, that a radiographic inspection of these nozzles should be
performed at each refueling outage in the future, until they have been replaced or
modified in the same manner as nozzles A and B. We recognize that nozzles C and
D are not used for continuous system makeup and that they showed no signs of
degradation when inspected during the plant’s most recent shutdown. Affidavit of
Robert A. Dieterich (April 21, 1982) at 4. But we do not regard radiographic
examinations at each refueling outage as a significant burden on licensee, giventhe
problems associated with the two other nozzles of the same original design.! We
will give licensee the opportunity, however, to explain why a license condition
incorporating these additional examinations in its inservice inspection program is
not warranted. Licensee’s comments should be filed with us by December 14,
1982. The staff may reply by December 29, 1982.

4. Inits initial decision, the Licensing Board agreed with what it perceived as a
staff recommendation for steps to prevent the loss of pressurizer level indication.
13 NRC at 584-85. It thus “direct[ed] the licensee and Staff to proceed directly
with plans for” such instrumentation. Id. at 586. Because we were uncertain as to
the nature of both the staff’s position and the Board’s *“direction” to the parties, we

9 The thermal sleeve from the makeup nozzle, thought to be lying at the bottom of the reactor vessel, is
to be removed at the next refueling outage (January 1983). Affidavit of Mark L. Padovan (August 17,
1982) at 2.

10 Until the discovery of cracked nozzles at Oconee and Crystal River focused attention on the matter,
no such inspection had been performed yet at Rancho Seco. Affidavit of Mark L. Padovan (March 31,
1982) at §.

11 Moreover, licensee's calculations reevaluating the design basis number of allowable thermal cycles
for each nozzle appear to assume the presence of a thermal sleeve in each nozzle. See letter from
licensee’s counsel to Appeal Board (July 8, 1982), Enclosure (“Calculation Data/Transmittal Sheet”).
If the presence of an intact sleeve cannot be assured, the reliability of the design basis as reevaluated
might be seriously undermined.
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asked the staff to clarify whether it believes extended pressurizer level indication is
needed at Rancho Seco. 14 NRC at 814-15.

The staff has replied with an affidavit that is still somewhat confusing. It
nonetheless unequivocally concludes that extension of the existing pressurizer
level indication range is not necessary. Affidavit of Walton L. Jensen, Jr., on Item
No. 7 (November 24, 1981) at 3. The staff apparently believes extended pressuriz-
er level indication is not necessary because post-TMI guidelines instruct the
operator to rely on a subcooling meter in the control room to monitor primary
system inventory, Further, the long-term modifications of the main and auxiliary
feedwater system proposed by licensee are designed to keep the pressurizer level
on scale after a reactor trip, thus obviating extended level indication. Id. at 2-3.

In view of the staff’s clarification of its position and licensee’s proposed
feedwater modifications, we see no need to formalize the Licensing Board’s
instruction “to proceed directly with plans for extended pressurizer level indica-
tion.” 13 NRC at 586.

Licensee’s comments on the need for additional radiographic inspections of the
two unmodified HPI nozzles are due December 14, 1982. The staff’s reply is due
December 29, 1982.

Our final ruling in this proceeding is deferred pending receipt of the comments
noted above and the staff’s evaluation of licensee’s revised reliability analysis of
proposed modifications to the AFW system.

It is so ORDERED.

FOR THE APPEAL BOARD

C. Jean Shoemaker
Secretary to the
Appeal Board
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD
Before Administrative Judges:

John H Frye, lll, Chairman
Dr. Emmeth A. Luebke
Dr. Oscar H. Paris

In the Matter of Docket No. 50-142-OL
(Proposed Renewal of
Facllity License)

THE REGENTS OF THE UNIVERSITY
OF CALIFORNIA
(UCLA Research Reactor) November 1, 1982

The Licensing Board rules on a discovery dispute between Intervenor Commit-
tee to Bridge the Gap (CBG) and the NRC Staff concerning a disagreement on the
scope of discovery to be permitted on the subject of the professional associations of
the authors of a study on the Argonaut reactor prepared by the Battelle Memorial
Institute for the NRC Staff. The Board orders a response to only those in-
terrogatories which need to be answered in order to assess the professional
credibility of one of the consultants. The Board denies as unlikely to lead to
admissible evidence CBG's request to order the authors of the study to reply to
those questions which seek to probe the consultants’ personal acquaintances.

RULES OF PRACTICE: DISQUALIFICATION (DISCOVERY)

A Staff consultant’s opinion may not be disqualified on the ground of bias when
the views expressed are formed in the course of performing the advisor’s proper
functions for the agency. Romboughv. Federal Aviation Administration, 594 F.2d
893, 900 (2d Cir. 1979); Starr v. Federal Aviation Administration, 589 F.2d 307,
315 (7th Cir. 1978). When the opinion is formed as a result of work performed for
an NRC licensee, however, the possibility of bias cannot be automatically dis-
missed.
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MEMORANDUM AND ORDER
(Regarding CBG’s Objections to Certain Portions of July 26, 1982
Prehearing Conference Order)

BACKGROUND

During the prehearing conference of June 30, 1982, Committee to Bridge the
Gap (CBG) raised a discovery dispute between itself and the NRC Staff. The
disagreement concerned the scope of discovery to be permitted on the subject of
the professional associations of the authors of the so-called Battelle Study (Analy-
sis of Credible Accidents for Argonaut Reactors, NUREG/CR-2079 PNL-3691).
(Tr. 726 et seq.) This study was prepared by the Pacific Northwest Laboratory
operated by Battelle Memorial Institute. The authors are S. C. Hawley and R. L.
Kathren of Pacific Northwest Laboratory and M. A. Robkin of the University of
Washington. CBG seeks information concerning the relationships which the
authors may have with another Argonaut licensee, the University of Washington,
which CBG alleges may have created conflicts of interest leading to a biased study.
(Tr. 729.) :

During discovery, CBG posed a series of 15 identical interrogatories to Messrs.
Hawley, Kathren, and Robkin aimed at eliciting information concerning their
association with other Argonaut reactors. In addition, CBG posed 11 more
questions on this point to Robkin.

Pursuant to agreement reached at a meeting between CBG and Staff on Novem-
ber 24, 1981, Staff filed a series of responses to the interrogatories on March 17,
April 19, and May 10, 1982. Staff believed that its agreement with regard to
discovery was satisfied on May 10, 1982. (Tr. 729.) All three individuals
answered the 15 identical questions, but Professor Robkin failed to answer the 11
additional questions put to him. CBG now objects that some of the answers were
insufficient, and complains of Professor Robkin’s failure to answer the additional
questions. (Tr. 726-27.)

On July 26, 1982, this Board issued a Prehearing Conference Order which ruled
that the Staff did not have to furnish any additional information to CBG with
respect to this matter because interrogatories in question were not likely to lead to
the discovery of admissible evidence. (Order at 7.) The Board was unwilling to
consider conflict of interest considerations where there was no allegation that the
authors have any relationship with UCLA or any financial interest in writing a
favorable report. (/d. at 6-7.) We declined to assume that a scientist’s orengineer’s
professional association with or use of a device so biases his or her professional
judgment as to render that judgment suspect. (/d. at 7.)

On August 6, 1982, CBG filed objections to certain portions of the Prehearing
Conference Order for the purpose of “preserv{ing] those objections for therecord.”
(CBG Objections to Certain Portions of July 26, 1982 Prehearing Conference
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Order, August 6, 1982, at 1.) In this document, CBG reasserted its need for further
information on the professional associations of the authors of the Battelle Study,
particularly Messrs. Robkin and Kathren, whom the Staff does not intend to call as
witnesses. (/d. at4-5.) CBG pointed out the fact that the Battelle Study was used as
a substitute for an earlier study performed for the Staff by a University of
California employee and is currently being relied upon both by Staff and by
Applicant. (/d. at 2.) It is also troubled by the fact that two of the three researchers
are on the payroll of an Argonaut licensee, and the third has close ties to the same
licensee. (Id.)

In its objection, CBG also raised-questions of impropriety concerning a com-
ment which appeared on the record of the Radiation Safety Committee at UCLA on
December 15, 1980. Briefly, the comment stated, six months before the Staff
position was released, that the Staff would “shift from neutral to support of UCLA”
in the spring. (/d. at 2.)

On August 13, 1982, the Board issued a letter which informed the parties that it
had elected to treat CBG’s objections as a motion for reconsideration. Responses
were requested by August 23, 1982, Applicant’s response was filed on August 20,’
and Staff’s response was filed on August 23.2 The Applicant took the position that
the dispute existed only between CBG and Staff, and concurred in the Board’s
denial of CBG’s request for additional information. (University Response at 2.)

The University agreed with the Board that further inquiry was not likely to lead
to admissible evidence, since it cannot be assumed that mere professional associa-
tion with or use of a particular device so biases professional judgment as to render
that judgment suspect. (/d. at 1.) Applicant also asserted that no one at UCLA had
any advance knowledge of the outcome of the Staff’s study of the Argonaut
reactor. (I/d. at 2.)

The Staff argued that its April 19 responses to the CBG interrogatories agreed
upon on November 24, 1981, were adequate. (Staff Response at 2, 5.) These
responses, Staff asserted, included the professional qualifications of the authors
and answers to questions concerning their association with the University of
Washington. (Id. at 5.) Staff also maintained that the contacts enumerated do not
violate the NRC’s policies against organizational conflicts of interest. (/d. at 8.)
Staff reiterated its lack of knowledge of the basis of the comments appearing on the
record of the Radiation Safety Committee at UCLA. (/d. at 4.)

Although CBG's allegations are insufficient to convince the Board that a
conflict of interest exists, we are troubled by inferences which may be drawn from
the author’s association with an Argonaut licensee and the Applicant’s reliance on
a study done for the Staff. Based on the information presented, the Board revises

1 University Response to CBG Objections to July 26, 1982 Prehearing Conference Order, August 20,
1982.
2 NRC Staff Response to Intervenor Objections to Board Order, August 23, 1982.
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its ruling of July 26 to require Professor Robkin to furnish his resume and to answer
certain of the questions posed by CBG.

DISCUSSION

CBG has phrased its objections in terms of conflict of interest. We believe,
however, that the substance of its complaint goes more to the credibility of the
witnesses and the weight to be accorded to the study which they authored. These
_ are clearly appropriate subjects for exploration at a hearing and consequently
cannot be eliminated from discovery.

The question thus becomes whether CBG has shown that further discovery on
this point is likely to lead to admissible evidence. We have chosen to apply this
lesser standard, while recognizing that a higher threshold must be met for discove-
ry against the Staff,? because of the background in this proceeding of voluntary
discovery pursued by the parties. We do not mean to imply that by engaging in
voluntary discovery at the urging of the Board the Staff has waived the more
stringent standard. We address the less stringent standard first because we believe
it probably comes closer to that which the Staff and CBG have put into practice
during their negotiations, and second because that is the standard the Staff has
raised in its objections. (Tr. 728, Staff Response at 5.)

In order to judge whether CBG's questions are likely to lead to the discovery of
admissible evidence, we must first look at the specific questions, answers, and
objections in issue.

The specific questions with the answers which CBG regards as insufficient are
the following:

Question C(1) addresses to Robkin:

Please provide a current c.v. or resume and indicate in addition any other
technical qualifications upon which you base your expertise as to the
matters addressed in the report in question,

Professor Robkin answered:

I'am a Professor of Nuclear Engineering and a Professor of Environmen-
tal Health on the faculty of the University of Washington (U.W.), Seattle,
Washington. A statement of my professional qualifications is attached to
this affidavit.

3 Discovery against the Staff is governed by special provisions. 10 CFR §2.744 limits documentary
discovery against the Staff to items not reasonably obtainable from other sources. Peansylvania Power
and Light Company and Allegheny Electric Cooperative, Inc. (Susquehanna Steam Electric Station,
Units 1 and 2), ALAB-613, 12 NRC 317, 323 (1980). Interrogatories may be addressed to the Staff
only “where the information is necessary to a proper decision in the case and not obtainable elsewhere.”
10 CFR §2.720(h)(2)i), /d.
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However, unlike Hawley and Kathren, who also furnished statements of profes-
sional qualifications and resumes, Robkin did not furnish a resume. Staff has not
indicated why.

We believe that a request for a resume from one of the authors of a study which is
clearly the subject of admitted contentions is not unreasonable. Staff should supply
CBG with Professor Robkin's resume.

Question B(3) addressed to Kathren:

Do you now, or have you within the last five years, received a paycheck
from any of the five current Argonaut reactor licensees? If so, please
explain.

Kathren answered by referring to his answer to Question B(2), which stated:

Affiliate Assistant Professor Radiological Sciences, University of
Washington, Joint Center for Graduate Study, Richland, 1978 to date;
Coordinator in Radiological Sciences, Joint Center for Graduate Study,
Richland, 1980 to date. Have also given occasional lectures/seminars at
the University of Washington, Seattle, in Radiological Sciences and En-
vironmental Health classes and have taught continuing education classes
through Joint Center for Graduate Study, Richland.

CBG objects that this does not constitute an explicit answer to the question (Tr.
735.) Explicitness aside, it is an adequate answer. CBG is well aware that the
University of Washington is an Argonaut licensee. CBG’s objection is overruled.

Questions B(4) and C(4), addressed to Kathren and Robkin, asked:

Do you have personal acquaintance with any of the current or past staff
of the reactor facilities at any of the five Argonaut facilities? If so, please
identify each such individual and describe the nature of the acquaintance.

Kathren answered:

My professional acquaintances and associations are many, and I am
unaware of the specific background experience of each nor am I cognizant
of the current or past staff of the five Argonaut facilities. Needless to say, I
am acquainted with some members of the staff at the University of
Washington Argonaut reactor. If specific names of interest are provided, I
will endeavor to accurately identify the nature of my association with each.

Robkin answered:

I have acquaintance with the staff of the U.W. reactor. I have known all
of the staff since we are in the same Department and since I have taught
classes which utilized the reactor. These staff members include Mr. W. P,
Miller, Associate Director for Reactor Operations; Mr. DeLoss L. Fry,
Assistant Director for Facilities Engineering; Mr. Astor G. Rask, Chief
Electronics Engineer; and Professor W. S. Chalk, Director of the Nuclear
Reactor Laboratory. In each case, the relationship has been a professional
one.
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CBG asserts a need to follow up, particularly with regard to Kathren’s answer.
We fail to see any relevance to this inquiry. One’s personal acquaintances simply
do not impinge on one’s scientific or engineering credibility. CBG’s objections are
overruled.

We now consider the additional questions posed to Professor Robkin which he
did not answer. CBG asserts the need for answers to seven of the total of 11
questions (Tr. 737.) These seven questions are:

C(17) Do you teach any courses which utilize the U of W Argonaut? If
so, please specify which classes, what use the reactor is put to, and how
many hours per year roughly of reactor time you so use.

C(18) Have youinthe past taught any classes that use the reactor: Please
give details.

C(19) Do you now, or have you in the past, used the U of W reactor for
any research, neutron activation, or other non-teaching éctivity? If so,
please detail with specificity the uses to which you have put the reactor, the
research you have conducted with it, and roughly the hours of reactor use
so involved.

C(21) Do you have colleagues at the University of Washington who use
the reactor for teaching or research or other activities? If possible, please
identify colleagues who are principal users and the use put.

C(22) Do you now, or have you in the past, sat on any supervisorial
committee for the U of W reactor (reactor hazards committee, etc.)? If so,
please detail said involvement.

C(23) Are you personally acquainted with any members of said super-
visorial committees; if so, in what capacity?

C(24) Were the University of Washington reactor shut down, would
any of your research or teaching activities have to be modified or curtailed?
If so, please specify what activities would have to be altered and how. If
not, please specify precisely why no alteration would be needed.

As we stated earlier, those questions which seek to probe the personal acquaint-
ances of Professor Robkin need not be answered in order to assess his professional
credibility. There is no need to inquire into the activities of Professor Robkin's
colleagues. Thus, questions C(21) and C(23) need not be answered.

Professor Robkin’s own relationship with the Argonaut reactor, on the other
hand, raises questions as to his ability to impartially evaluate its merits. The degree
to which his work is associated with the reactor should be disclosed more fully in
order to assess the impact a negative evaluation might have on him. The Board
therefore directs Professor Robkin to answer questions C(17), C(18), C(19), C(22)
and C(24).

As we stated in our Order of July 26, 1982, CBG asks us to assume that a
scientist’s or engineer’s professional association with or use of a device so biases
his or her professional judgment as to render that judgment suspect. (Order at 7.)
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We decline to make this assumption. The Board recognizes that the sources to be
drawn upon for the most expert and competent evaluation of complex technology
are those who are most familiar with that technology. It is often true that those with
sufficient knowledge of the technology to perform an evaluation are somehow
connected with its development and/or use. This is not fatal to the objectivity of the
study.

Questions of conflict of interest or bias resulting from professional interests
have arisen most frequently in the context of challenges aimed directly at the
decisionmaker. The import of the professional associations of a Licensing Board
member on his ability to render an unbiased decision was addressed early in the
history of the Licensing Board Panel. (Long Island Lighting Company (Shoreham
Nuclear Power Station, Unit 1), ALAB-12, 4 AEC 413 (1970).) In Shoreham, the
Appeal Board rejected the Lloyd Harbor Study Group’s request that two of the
Board’s members be disqualified for bias because of professional affiliations with,
respectively, an industrial corporation and the engineering department of a univer-
sity. In its ruling, the Appeal Board set forth the Commission’s policy regarding
such conflicts:

. [W]e fail to see the basis for the Study Group’s presumed con-
clusion that private affiliation in an area involving nuclear activity is,
necessarily, a disqualifying factor. . . . [Tihe experience which comes
from private involvement in the nuclear field has, with good reason, not
been considered a disabling circumstance. . . . This is a long-established
and well-known course on the part of the Commission and has as its sound
objectives the utilization in the licensing review process of “technical
experts with extensive experience in industrial and academic nuclear
programs.” Id. at 414-15 (footnote omitted).

Indeed, this conclusion was reached by the Congress when it enacted §191 of the
Atomic Energy Act. That provision specifically authorizes the Commission to
appoint Board members from private life. In commenting on this provision in its
report, the Joint Committee on Atomic Energy stated that “[i]t is expected that the
two technically qualified members [of a board] will be persons of recognized
caliber and stature in the nuclear field.” (Senate Report No. 1677, July 5, 1962;
1962 U.S. Code Cong. & Adm. News 2207 at 2211.) Clearly Congress did not
intend that professional experience in the nuclear field should be deemed to
disqualify one from service on a board. Consequently that experience cannot be
deemed to constitute a disqualifying conflict of interest for a staff consultant.

Nor is this conclusion unique to the Commission. The standard for objective
agency decisionmaking in NEPA cases was articulated by the Eighth Circuit in
Environmental Defense Fund v. Corps of Engineers of the United States Army,
470 F.2d 289 (8th Cir. 1972). The test is one of good faith objectivity, rather than
subjective impartiality. Id. at 296; accord, Carolina Environmental Study Group
v. United States, 510 F.2d 796, 801 (D.C. Cir. 1975).
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However, a problem arises with respect to credibility when the associations that
give rise to this expertise are of such a nature that an impartial decision may not be
possible. Where the use of a device is integral to a consultant’s job, an unfavorable
evaluation of the device may have devastating personal consequences. The con-
sultant may not then be able to make an objective study of that device.

In the present situation, we are specifically concerned with the opinions ex-
pressed by Prof. Robkin on the safety of the Argonaut reactor. Prof. Robkin
submitted a report which, after editing, was incorporated as the “Graphite Fire”
section of the Battelle study. (Response to interrogatory C8.) The Battelle study
constitutes the Staff’s principal analysis of the safety of the Argonaut reactor. Even
more, UCLA has now substituted it for its own hazards analysis. Prof. Robkin is a
Professor of Nuclear Engineering and Chairman of the Radiation Safety Commit-
tee at the University of Washington. (Maurice A. Robkin — Professional Qualifi-
cations, response to interrogatory C2.) He has utilized the University of Washing-
ton Argo'naut for some of his classes. (Response to interrogatory C4.) His connec-
tions with the Argonaut reactor are more than passing. Further assurance may well
be required that these connections are sufficiently attenuated from the work done
for the NRC Staff to satisfy the requirement of good faith objectivity.

The cases provide limited guidance on what constitutes bias on the part of a Staff
consultant, rather than a decisionmaker. At least two circuits seem to have adopted
the idea that bias is not shown if the views expressed are formed in the course of
performing the advisor’s proper functions for the agency. Rombough v. Federal
Aviation Administration, 594 F.2d 893, 900 (2d Cir. 1979); Starr v. Federal
Aviation Administration, 589 F.2d 307, 315 (7th Cir. 1978) (refusal to disqualify
Federal Air Surgeon from decisionmaking regarding rule requiring commercial
pilots to retire at age 60, although he had participated in preparation of a position
paper that opposed relaxation of the rule). Here the possibility has been raised that
the authors of the Battelle study have formed a bias concerning the Argonaut
reactor which results from their use of that machine for a Commission licensee,
rather than from the performance of review functions for the Staff. Under the
teaching of these cases, this possibility cannot be dismissed at the outset as having
no relevance to this proceeding.

We do not now rule that the authors of the Battelle Study have formed biased
views of the UCLA Argonaut reactor through their work with a similar reactor.
However, we do agree with CBG that this possibility may not be dismissed at the
threshold and that CBG is entitled to more information on that possibility.

In reaching this result, we assume that, as the Staff has suggested, the contract
awarded has passed muster under the NRC’s contracts review process. The agency
has promulgated formal rules dealing with organizational conflicts of interest
under Section 170A of the Atomic Energy Act of 1954, as amended. (42 USC
Section 2210a(b).) These rules can be found at 41 CFR Part 20. As the Staff points
out, the fact that an entity may work both for the NRC and for a licensee is not, in
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itself, a conflict of interest. (Staff Response at 10.) If the work being done for the
regulated party does not bear any necessary technical relationship to the work
requested by the NRC, a conflict of interest does not result for purposes of
awarding a contract. (/d. at 11.) Nevertheless, the fact that the contract has passed
muster under 41 CFR Part 20 does not necessarily preclude allegations with regard
to bias on the part of individuals who performed the contract.

We now turn our attention to CBG’s allegation of Staff impropriety concerning
the comment appearing in the record of the Radiation Safety Committee at UCLA
on December 15, 1980, to the effect that the Staff would support UCLA’s
application. This matter was disposed of at the Prehearing Conference of June 30,
1982, where the Staff asserted that it had no knowledge about why the comment
was written. (Tr. 743.) Further inquiry to the Staff on this matter will not yield
different information.

ORDER

In consideration of the foregoing, it is this Ist day of November, 1982,

ORDERED

that Professor Robkin shall respond to CBG interrogatories C17, C18, C19,C22
and C24, and shall further respond to interrogatory C1 by furnishing a copy of his
resume.

THE ATOMIC SAFETY AND
LICENSING BOARD

John H Frye, III, Chairman
ADMINISTRATIVE JUDGE

Emmeth A. Luebke
ADMINISTRATIVE JUDGE

Oscar H. Paris
ADMINISTRATIVE JUDGE

Bethesda, Maryland
November 1, 1982
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD
Before Administrative Judges:

Sheldon J. Wolfe, Chairman
Dr. Walter H. Jordan
Dr. Harry Foreman

In the Matter of Docket No. 50-382-OL

LOUISIANA POWER AND LIGHT COMPANY
(Waterford Steam Electric Station,
Unit 3) November 3, 1982

The Licensing Board issues its first of two partial initial decisions on the
application for an operating license for the Waterford Steam Electric Station, Unit
3. The Board commends to the Commission the Board’s discussion of unresolved
generic safety issue A-45, Shutdown Decay Heat Removal.

OPERATING LICENSE HEARINGS: ISSUES FOR
CONSIDERATION

At the operating license stage, a licensing board passes only upon contested
matters; however, it has the residual power to delve sua sponte into any serious
matter which has not been put into issue by a party. Once an operating license
board has resolved any contested issues as well as any issues raised sua sponte, the
decision as to all other matters which need to be considered prior to the issuance of
the operating license is the responsibility of the NRC Staff and it alone.
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LICENSING BOARDS: CONSIDERATION OF GENERIC ISSUES
(SAFETY)

A licensing board must refrain from scrutinizing the substance of particular
explanations in the SER justifying operation of a plant prior to the resolution of an
unresolved generic safety issue. The Board should only look to see whether the
generic issue has been taken into account in a manner that is at least plausible and
that, if proven to be of substance, would be adequate to justify operation. Virginia
Electric and Power Company (North Anna Nuclear Power Station, Units 1 and 2),
ALAB-491, 8 NRC 245 (1978).

LICENSING BOARDS: CONSIDERATION OF GENERIC ISSUES
(SAFETY); SUA SPONTE REVIEW

It would be inappropriate for a licensing board to solicit evidence to resolve
definitively an unresolved generic safety issue assessed by the NRC Staff, when
the issue is also being actively pursued by Advisory Committee on Reactor
Safeguards. Cf. Cincinnati Gas and Electric Company, et al. (Wm. H. Zimmer
Nuclear Power Station, Unit No. 1), CLI-82-20, 16 NRC 109 (1982).

EMERGENCY PLANS

There is no standard for judging the adequacy of evacuation routes; nor has a
minimum evacuation time been set. However, estimates are required of the
amount of time needed to evacuate the entire population within the plume exposure
EPZ over the presently existing roads. Since such estimates form the basis for
protective action decisions, the estimates must be reasonably reliable.

EMERGENCY PLANS

Emergency planning is a continuous process, and a licensing board’s findings
are predictive. If plans are sufficiently detailed and concrete to provide a licensing
board reasonable assurance that they can and will be implemented in the event of
an emergency, then implementation of details can properly be overseen by the
NRC Staff.

EMERGENCY PLANS

10 CFR Part 50, App. E., §F.1 requires a periodic full-scale exercise which tests
as much of the emergency plans as is reasonably achievable without mandatory
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public participation. This section precludes a licensing board from requiring
public evacuation during an exercise.

EMERGENCY PLANS

Other protective measures, such as sheltering and administration of radioprotec-
tive drugs, do not obviate plans for timely evacuation of special populations.

RULES OF PRACTICE: POST-HEARING RESOLUTION OF
ISSUES

License conditions that require only a purely objective determination are appro-
priate for post-hearing ministerial resolution by the NRC Staff; reopening the
record is not warranted.

NEPA: SCOPE OF ENVIRONMENTAL ANALYSIS

Synergistic effects are exceedingly unlikely to occur at the very low levels of
radiation calculated to result from releases of gaseous and liquid effluents during
normal plant operation. Further, even if synergistic effects did occur, they would
be so small as to be clinically undetectable. Therefore, Applicant and the NRC
Staff did not err in failing to assess synergistic effects. NEPA’s requirement that
environmental effects of a proposed agency action be described is subject to a rule
of reason. An agency need not foresee the unforeseeable. Scientists’ Institute for
Public Information v. Atomic Energy Commission, 481 F.2d 1079, 1092 (D.C.
Cir. 1973).

RULES OF PRACTICE: AMENDMENT OF FES

The environmental statement may be deemed amended pro tanto to include our
findings and conclusions. Allied-General Nuclear Services, et al. (Barnwell
Nuclear Fuel Plant Separations Facility), ALAB-296, 2 NRC 671 (1975); 10 CFR
§51.52(b)(3).

TECHNICAL ISSUES DISCUSSED

1. Consideration of generic safety questions in the safety evaluation re-
port.
a. Shutdown decay heat removal.
b. Seismic qualification of equipment.
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2. Emergency plans.
a. Evacuation plans.
b. Protective measures — radioprotective drugs (potassium iodide).
3. Synergism
a. Low-level radiation releases.
b. Multiplicative interaction of low-level radiation and chemical
carcinogens.

APPEARANCES

Bruce W, Churchill, Esq., Ernest L. Blake, Jr., Esq., James B. Hamlin,
Esq., and Delissa A. Ridgway, Esq., for the Applicant

Sherwin E. Turk, Esq., and Geary S. Mizuno, Esq., for the United States
Nuclear Regulatory Commission

Brian P. Cassidy, Esq., for the Federal Emergency Management Agency

Luke B. Fontana, Esq., and Gary L. Groesch for the Joint Intervenors, Save
Our Wetlands, Inc. and Oystershell Alliance
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PARTIAL INITIAL DECISION
(Operating License)

OPINION
I. INTRODUCTION
A. Background and Scope of Decision

This is the first of two partial initial decisions on the application for an operating
license for the Waterford Steam Electric Station, Unit 3.

On November 14, 1974, the Nuclear Regulatory Commission had issued a
permit to Louisiana Power and Light Company (Applicant) to construct the
Waterford 3 nuclear generating station. This facility is located on the west bank of
the Mississippi, about 24 miles west of New Orleans, Louisiana. In September
1978, Applicant applied for an operating license. Three organizations sought
intervention and a hearing: Save Our Wetlands, Inc. and Oystershell Alliance
(the Joint Intervenors), and Louisiana Consumers’ League, Inc. The Louisiana
Consumers’ League later withdrew from the proceedings.

Sixteen contentions advanced by Joint Intervenors were approved by this
Board. Of these sixteen contentions, all but two were either withdrawn or dis-
missed pursuant to motions for summary disposition. The remaining two issues,
Joint Intervenors’ Contentions 8/9 on synergism and 17/26(1) and (2) on emergen-
cy planning, were tried in an evidentiary hearing during March, April, and May of
1982,

After the close of the hearings, we reviewed the record. With respect to Joint
Intervenors’ Contention 17/26(1)(a), which challenged the provisions in the
emergency plans for notifying residents of evacuation procedures, we found the
record to be inadequate. The emergency planning brochure that allegedly would
satisfy the public information requirements of the NRC’s emergency planning
regulations (10 CFR §50.47(b)(7)) had not yet been drafted at the time of the
hearings and was not submitted into evidence. We concluded that Applicant’s bald
assertion that the brochure would be drafted and would be submitted to the NRC
Staff for review was not sufficient to permit us to resolve Joint Intervenors’
contention.

Accordingly, in a Memorandum and Order dated August 17, 1982 (LBP-82-66,
16 NRC 730), we reopened the record and directed that Applicant submit as an
exhibit its brochure. We also requested that the parties comment on Applicant’s
submittal and indicate whether further testimony and cross examination would be
required. After reviewing the brochure that Applicant submitted, Staff, the Feder-
al Emergency Management Agency (FEMA) and the Joint Intervenors submitted
comments. Joint Intervenors’ comments, in the form of affidavits, asserted among
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other things that the brochure would not be readily comprehensible to a person of
only average education. Joint Intervenors requested that further evidentiary hear-
ings be held. Applicant responded, requesting, inter alia, that it be permitted to
submit a revised brochure to meet these comments. It agreed that an evidentiary
hearing would be the most expedient method of resolving this issue. Thereafter, in
a Memorandum and Order of October 18, 1982 (unpublished), we ordered further
hearing on Contention 17/26(1)(a), and our decision upon the adequacy of the
revised brochure will be the subject of a second partial initial decision after
completion of that hearing. All other contentions and matters are addressed and
decided herein.

B. Content of Opinion and Findings

The Board’s Findings of Fact and Conclusions of Law are appended and are
incorporated herein by reference. An Order is also appended.

In Part III of this Opinion, we discuss and resolve Joint Intervenors’ contention
on synergism and their contention on emergency planning, except for subpart
17/26(1)(a) which addresses provisions for notifying the public of evacuation
procedures. Our underlying factual findings with respect to these controverted
issues are set forth in Section II of the appended Findings of Fact. At this, the
operating license stage of the proceeding, we pass only upon these contested
matters. While we have the residual power to delve into any serious matter, even if
no party has put it in issue, we have determined that there were no serious matters
which we should raise sua sponte, and thus, the decision as to all other matters
which need be considered prior to the issuance of this operating license has been
the responsibility of the NRC Staff and it alone.!

However, in Part II of this Opinion, we do discuss two uncontested matters
which, as required by decisions of the Appeal Board, we must consider. In that
discussion, we recommend to the Commission that an in-depth assessment of the
reliability of the Waterford 3 shutdown heat removal system be made by an
independent laboratory.

In issuing this partial initial decision, we leave unresolved a motion by Joint
Intervenors to reopen hearings and a petition by the State of Louisiana to intervene, .
both of which seek to raise Table S-3 issues.? The motion and petition were
prompted by NRDC v. NRC, 685 F.2d 459 (D.C. Cir. 1982), which would
invalidate Table S-3. However, the mandate of that case has not been issued, and

1 10 CFR §§2.104(c), 2.760a; 10 CFR Part 2, Appendix A, VIII(b); Consolidated Edison Company of
New York, Inc. (Indian Point, Units 1, 2 & 3), ALAB-319, 3 NRC 188 (1976).

2See 10 CFR §51.20(e), which establishes Table S-3 as the data base to be used in evaluating the
environmental effects of the uranium fuel cycle.
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we have deferred our rulings on these requests.3 We await guidance in the form of a
Commission Policy Statement.

Finally, it should be noted that all of the proposed findings of fact and con-
clusions of law submitted by the parties, other than those addressing Contention
17/26(1)(a), that are not incorporated directly or inferentially in this partial initial
decision are rejected as unsupported in law or fact or as unnecessary to the
rendering of this partial initial decision.

II. UNCONTESTED ISSUES
A. Unresolved Generic Safety Issues

In its Safety Evaluation Report (Staff Ex. 2, Appendix C), the Staff identified
thirteen unresolved generic safety issues applicable to Waterford 3, in order to
comply with the decision in Virginia Electric and Power Company (North Anna
Nuclear Power Station, Units 1 and 2), ALAB-491, 8 NRC 245 (1978). After
evaluating these issues in the SER and in Supplement 1 (Staff Ex. 3), the Staff
concluded with respect to eleven of them that the facility could (or there is
reasonable assurance that the facility could) be operated before these issues were
resolved without undue risk to the health and safety of the public. We have
reviewed and are satisfied with the Staff’s evaluations and conclusions with
respect to these eleven issues. We were not satisfied, however, with Staff’s
treatment of the remaining two issues, Shutdown Decay Heat Removal (A-45) and
Seismic Qualification of Equipment (A-46).

1. Shutdown Decay Heat Removal (A45)

In Appendix C to the SER, the Staff concluded that Waterford 3 could be
operated safely prior to resolution of the issue of whether an alternative means of
decay heat removal should be required in plant design. The Staff based its decision
upon the capability of the steam generators to transfer heat to the main or auxiliary
feedwater systems, and upon the capability of the high pressure injection system
(HPIS) to add coolant at high pressure to the primary system while energy from
heat decay is removed by releasing pressure through power-operated relief valves
(PORVs) or safety valves. This latter method of decay heat removal is known as
“feed and bleed”; however, the Waterford 3 plant design does not include POR Vs,

3 On September 1, 1982, the Court of Appeals for the D.C. Circuit granted a stay of mandate, andon -
September 27, 1982, a petition for certiorari in NRDC v. NRC was filed with the Supreme Court. Thus,
there has been no final disposition of the case.

1557



the HPIS cannot inject at the safety valve pressure, and hence Waterford 3 has no
feed and bleed capability.

This Board had previously raised the need for feed and bleed capability as a sua
sponte question. We withdrew the issue, not because we were convinced that the
question did not represent a serious safety matter, but because we were satisfied
that the need for feed and bleed capability would be explored on a generic basis by
the Staff and the Advisory Committee on Reactor Safeguards (ACRS).* (Memo-
randum and Order of April 27, 1982, at 2).

In reaching that decision, we examined and found unconvincing the arguments
proffered by Applicant and endorsed by the Staff that the reliability of the
feedwater systems obviated the need for feed and bleed capability.® Similarly, in
Supplement 3 to the SER (Staff Ex. 5), the Staff requested an analysis of the need
for depressurization valves (/d. at 5-2) and required Applicant to provide justifica-
tion for interim safe operation of the plant.

Therefore, in a Memorandum and Order of August 12, 1982, we found that the
Staff’s conclusion that Waterford 3 could be operated safely pending resolution of
generic issue A-45 was without basis, because Waterford 3 has no feed and bleed
capability and the SER provided no support for relying solely on the steam
generator/feedwater system to remove decay heat. Accordingly, in our August 12
Memorandum and Order, we requested that the Staff provide us in affidavit form a
detailed explanation justifying operation or interim operation of Waterford 3 prior
to the resolution of A-45. In accordance with our request, the Staff submitted its