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PREFACE

This is the seventeenth volume of issuances (1 - 1196) of the Nuclear
Regulatory Commission and its Atomic Safety and Licensing Appeal
Boards, Atomic Safety and Licensing Boards, and Administrative Law
Judge. It covers the period from January 1, 1983 to June 30, 1983.

Atomic Safety and Licensing Boards are authorized by Section 191 of the
Atomic Energy Act of 1954. These Boards, comprised of three members
conduct adjudicatory hearings on applications to construct and operate
nuclear power plants and related facilities and issue initial decisions which,
subject to internal review and appellate procedures, become the final
Commission action with respect to those applications. Boards are drawn
from the Atomic Safety and Licensing Board Panel, comprised of lawyers,
nuclear physicists and engineers, environmentalists, chemists, and
economists. The Atomic Energy Commission first established Licensing
Boards in 1962 and the Panel in 1967.

Beginning in 1969, the Atomic Energy Commission authorized Atomic
Safety and Licensing Appeal Boards to exercise the authority and perform
the review functions which would otherwise have been exercised and
performed by the Commission in facility licensing proceedings. In 1972, that
Commission created an Appeal Panel, from which are drawn the Appeal
Boards assigned to each licensing proceeding. The functions performed by
both Appeal Boards and Licensing Boards were transferred to the Nuclear
Regulatory Commission by the Energy Reorganization Act of 1974. Appeal
Boards represent the final level in the administrative adjudicatory process to
which parties may appeal. Parties, however, are permitted to seek discre-
tionary Commission review of certain board rulings. The Commission also
may decide to review, on its own motion, various decisions or actions of
Appeal Boards.

The Commission also has an Administrative Law Judge appointed pur-
suant to the Administrative Procedure Act, who presides over proceedings
as directed by the Commission.

The hardbound edition of the Nuclear Regulatory Commission Issuances
is a final compilation of the monthly issuances. It includes all of the legal
precedents for the agency within a six-month period. Any opinions, deci-
sions, denials, memoranda and orders of the Commission inadvertently
omitted from the monthly softbounds and any corrections submitted by the
NRC legal staff to the printed softbound issuances are contained in the
hardbound edition. Cross references in the text and indexes are to the NRCI
page numbers which are the same as the page numbers in this publication.

Issuances are referred to as follows: Commission--CLI, Atomic Safety
and Licensing Appeal Boards—-ALAB, Atomic Safety and Licensing
Boards--LBP, Administrative Law Judge--ALJ, Directors’ Decisions--DD,
and Denial of Petitions for Rulemaking--DPRM.

The summaries and headnotes preceding the opinions reported herein are
not to be deemed a part of those opinions or to have any independent legal
significance.
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

COMMISSIONERS:

Nunzio J. Palladino, Chairman
Victor Gilinsky
John F. Ahearne
Thomas M. Roberts
James K. Asselstine

In the Matter ot Docket No. 50-5637
(10 CFR 50.12 Exemption Request)

UNITED STATES DEPARTMENT
OF ENERGY
PROJECT MANAGEMENT CORPORATION
TENNESSEE VALLEY AUTHORITY
(Clinch River Breeder Reactor
Plant) January 5, 1983

The Commission clarifies and affirms its previous finding (CLI-82-23, 16 NRC
412 (1982)) of exigent and other extraordinary circumstances warranting the grant
of the Department of Energy’s request for an exemption pursuant to 10 CFR
§50.12 for initiation of site preparation activities in connection with the Clinch
River facility.

REGULATIONS: EXEMPTIONS (EARLY SITE PREPARATION)

The availability of an exemption pursuant to 10 CFR §50. 12 for the initiation of
site preparation activities is determined by whether, in totality of the circumstances
in a particular case, exigent circumstances exist, weighed against the adverse
environmental impacts associated with the proposed activities under the exemp-
tion.



REGULATIONS: EXEMPTIONS (EARLY PREPARATION)

The timely satisfaction of public needs by reducing unanticipated delays in the
realization of facility benefits and the avoidance of costs induced by such unex-
pected delays constitute exigent circumstances supporting the grant of an exemp-
tion under 10 CFR §50.12 for the conduct of pre-construction site preparation
activities.

REGULATIONS: EXEMPTIONS (EARLY SITE PREPARATION)

In determining whether to grant an exemption pursuant to 10 CFR §50.12 to
begin site preparation activities, the Commission will weigh the exigencies of the
situation against the associated adverse environmental impacts. Where the en-
vironmental impacts of the proposed activities are insignificant, but the potential
adverse consequences of delay may be severe and an exemption will mitigate those
effects, it is reasonable to grant the exemption in spite of uncertainties as to the
exigencies of the particular situation.

MEMORANDUM AND ORDER

This decision clarifies the Nuclear Regulatory Commission’s previous findings
of exigent and other extraordinary circumstances warranting the grant of an
exemption pursuant to 10 CFR 50.12 for initiation of site preparation activities for
the Clinch River Breeder Reactor (“CRBR"). United States Department of Ener-
&y, et al. (Clinch River Breeder Reactor Plant), CL1-82-23, 16 NRC 412 (1982).!
The need for this clarification arose in the following way. On July 1, 1982, the
Department of Energy, for itself and on behalf of its co-applicants the Tennessee
Valley Authority and Project Management Corporation (“Applicants™), applied to
the Nuclear Regulatory Commission (“NRC" or “Commission™) for an exemption
pursuant to 10 CFR 50.12 to begin site preparation activities for the CRBR. In their

! Commission precedent uses both the terms “exigent” and “‘extraordinary™ to characterize the circum-
stances under which an exemption may be granted. The term “extraordinary™ is used in Louisiana
Power and Light Company (Waterford Generating Station, Unit 3), CLI-73-25, 6 AEC 619, 622 n.3
(1973) and Carolina Power and Light Company (Shearon Harris Nuclear Power Plant, Units 1, 2, 3and
4), CLI-74-9, 7 AEC 197, 198 (1974) (“Shearon Harris ["*). The term “exigent” is used only in
Washington Public Power Supply System (WPPSS Nuclear Project Nos. 3 and 5), CLI-77-11, S NRC
719, 723 (1977). The Commission has also characterized the requisite circumstances as “compelling,”
Carolina Power and Light Company (Shearon Harris Nuclear Power Plant, Units 1, 2, 3 and 4),
CL1-74-22,7 AEC 939, 940 (1974), and as “where the facts so warrant,” 37 Fed. Reg. 5745 (March 21,
1972). An analysis of these Commission precedents shows that, contrary to the Intervenors® view, the
Commission has not limited exemption to cases involving emergencies, although “exigent™ circum-
stances of that nature can provide adequate grounds for an exemption.



application, Applicants identified three factors which they believed demonstrated
the exigent circumstances sufficient to warrant the grant of an exemption. These
were: (1) national policies favoring expeditious completion of CRBR; (2) undue
hardship that would result from further delay in the project then at an advanced
stage of development; and (3) the project’s unique nature. The Natural Resources
Defense Council, Inc. and the Sierra Club (“Intervenors”) opposed the grant of an
exemption. After conducting an informal proceeding, the Commission issued an
exemption on August 17, 1982. CLI-82-23, 16 NRC 412 (1982). In its decision,
the Commission found that extraordinary circumstances had been demonstrated by
most of the factors identified by the Applicants as demonstrating exigent circum-
stances. 16 NRC 425-26, 433-34, and additional views of Commissioner Assel-
stine at 436. On December 7, 1982, the United States Court of Appeals for the
District of Columbia Circuit (*Court™) remanded the record to the Commission to
either proceed with its adjudicatory hearing under 10 CFR 50.10 to determine if
site preparation activities may continue, or to explain why it was appropriate in this
case to invoke 10 CFR 50.12 by identifying exigent circumstances that warranted
such relief. NRDC v. NRC, 695 F.2d 623 (D.C. Cir. 1982). The Commission, by
Order of December 10, 1982, responded by initiating a proceeding on the issue of
exigent circumstances while also explicitly recognizing that an Atomic Safety and
Licensing Board was in the final stages of an adjudicatory proceeding on site
preparation activities. For the reasons discussed below, the Commission reaffirms
its earlier finding of circumstances warranting an exemption pursuant to 10 CFR
50.12.

I. THE LEGAL STANDARD

Commission precedent on the grant of exemptions under 10 CFR 50.12, while
not exhausting the situations in which the Commission may find “exigent circum-
stances,” does provide some illustrations of exigent circumstances, and estab-
lishes that the availability of an exemption is determined by the totality of the
particular circumstances in each case. A review of Commission precedent follows
to provide the framework for the Commission’s decision in this case.

2 Intervenors suggest that the term “exigent circumstances” is limited to the dictionary definition as
circumstances “requiring immediate aid or action.” While the dictionary definition of a term is helpful
to understanding its general use, the dictionary is not to be used as a “fortress™ in interpreting the scope
of a term in a particular legal context. Farmers Reservoir and Irrigation Company v. McComb, 337
U.S. 755, 764 (1948), rehearing denied, 338 U.S. 839 (1948). Rather the use of a term is to be
determined by also considering its purpose and history. See, Perrin v. United States, 444 U.S. 37,
42-45 (1979). Intervenors' sole reliance on the dictionary definition of the term “exigent™ ignores the
purpose and history of that term. That reliance ignores the history of the Commission’s use of the term
and fails to acknowledge other dictionary definitions of the term, such as “requiring a great deal.”
Random House Dictionary of the English Language, Unabridged Edition, 499 C. 3 (1966). In any
event, it is sufficient for the grant of this exemption to note that the circumstances here warranted
prompt action and satisfied the Commission’s high threshold for unusual relief.



Where an exemption is requested for pre-construction site-preparation activi-
ties, the kind of showing which will satisfy the Commission’s criteria for an
exemption pursuant to 10 CFR 50. 12 is illustrated by the Commission’s decision in
Carolina Power and Light Company (Shearon Harris Nuclear Power Plant, Units
1, 2, 3 and 4), CLI-74-22, 7 AEC 938 (1974). (“Shearon Harris II").3 In that
proceeding the applicant requested an exemption to harvest timber on the site,
clear and grade the site, excavate for the plant foundation, construct roads, relocate
railroad tracks, and construct temporary facilities including a warehouse and
concrete plant. /d. at 941. These are just the kinds of activities initiated at the
CRBR site. The Commission affirmed the grant of the exemption for Shearon
Harris I on the basis of findings of benefits to the public interest that would result
from the earlier completion of the proposed site preparation activities. /d. at 944.
Because earlier completion of site preparation activities would result in earlier
completion of the facility, the grant of the exemption reduced by six months the
previously unanticipated delay in the provision of needed electric power and
resulted in the savings of over $100 million dollars in costs that would not have
been incurred but for the delay caused by changes in requirements. Id. at 941, n.4.
Thus, Shearon Harris Il stands for the proposition that the timely satisfaction of
public needs by reducing unanticipated delays in the realization of facility benefits
and the avoidance of costs induced by such unexpected delays constitute exigent
circumstances supporting the grant of an exemption. Such benefits are also
presented by the CRBR exemption.

Shearon Harris II also illustrates that the Commission considers the peculiar
circumstances leading to the situation requiring relief. Such considerations are
intrinsic to the nature of an exemption, i.e., the need for unusual relief from a rule
due to a situation not contemplated when that rule was promulgated. In Shearon
Harris 11, the peculiar circumstances creating the need for relief were externally
induced delays in construction due to changes in government policy. Here, as
there, further delay could result in the loss of significant benefits to the public, as
described in detail below. And here, as there, delay was caused by changes in
government policy. Thus, the circumstances leading up to the Applicants’ request
for an exemption for CRBR are consistent with Commission practice as estab-
lished in Shearon Harris Il.

3 Intervenors suggest that Shearon Harris Il does not deserve any precedential weight because it was
decided prior to the Commission’s promulgation of 10 CFR 50. 10(e) which established the procedure
for a limited work authorization (LWA). But the facts in Shearon Harris show that the availability of an
LWA would have been irrelevant. In Shearon Harris, delay was caused by changes in requirements by
the Environmental Protection Agency. The availability of an LWA would not have mitigated the delay
resulting from complying with those new requirements nor would it have affected the Commission's
finding that six months® delay was significant. Therefore, the Commission finds that Shearon Harris I
geotai;s its vitality as a precedent for considering whether to grant an exemption pursuant to 10 CFR
12,



The Commission also granted an exemption in Gulf States Utilities Company
(River Bend Station, Units 1 and 2), CLI-76-16, 4 NRC 449 (1976) (“River
Bend™). This: decision illustrates that the showing of exigency supporting an
exemption varies directly with the environmental impacts of the proposed activi-
ties. This principle is reasonable in light of the nature of the exemption: the
conduct of site preparation activities prior to an adjudicatory hearing on those
activities, Where the staff’s detailed evaluation of the proposed activities have
shown them to have insignificant environmental impacts, the conduct of those
activities prior to a hearing does not significantly increase the risk to the environ-
ment from an error in estimating those impacts. Thus, where site preparation
activities have insignificant impacts, it is reasonable to permit those activities to
proceed even when the exigencies of the particular situation are somewhat uncer-
tain, i.e., the agency can act more readily to mitigate the costs of unanticipated
delay when the environmental risk of prompt action is small.

In River Bend, the Commission did not specify the exigent circumstances. It
only noted that the proposed activities would not present adverse environmental
impacts, might serve to protect the site environment and would be consistent with
any possible outcome of the proceedings below. These factors, in addition to the
temporary unavailability of a limited work authorization (LWA) under 10 CFR
50.10(e)(1), were found to constitute a sufficient basis for issuing the exemption.
In CRBR, the Commission also found that site preparation would not cause
significant environmental impacts and that site improvements would be consistent
with any future use of the site because it was zoned for industrial development.
Maryland-National Capital Park and Planning Commission v. Postal Service,
487F.2d 1029, 1036-37 (D.C. Cir. 1973). Asin River Bend, these findings weigh
against any uncertainties in the exigency of the circumstances.

In Kansas Gas and Electric Company, et al. (Wolf Creek Generating Station,
Unit 1), CLI-76-20, 4 NRC 476 (1976) (“Wolf Creek”) and in Washington Public
Power Supply System (WPPSS Nuclear Project Nos. 3 and 5), CLI-77-11, 5 NRC
719(1977) (“WPPSS”), the Commission rejected requests for exemptions because
changed circumstances vitiated each licensee’s claim of exigent circumstances. In
Wolf Creek, the applicants appear to have relied solely on the temporary unavaila-
bility of an LWA as their basis for a showing of exigent circumstances. Since the
Commission had already reinstated the availability of the LWA procedure, its
previous unavailability no longer provided a basis for claiming exigent circum-
stances. Thus, Wolf Creek appears to stand for the proposition that an exemption
will not be granted where changed circumstances have vitiated a licensee’s claim
of exigent circumstances.

In WPPSS, the applicant wanted to commence site preparation during the
advantageous dry season and to avoid additional costs for storing equipment that _
had been ordered. The applicant was also concerned that it could not foresee when
an Atomic Safety and Licensing Board (“Licensing Board™) would act on a



pending request for a Limited Work Authorization (LWA). Simultaneous with its
request for an exemption from the Commission, the applicant requested the
Licensing Board for permission to undertake some of the same proposed activities
on the basis that they were not precluded by 10 CFR 50.10(c) because those
activities would not significantly affect the environment. The Licensing Board
granted that request in part, thus allowing site preparation to begin. This develop-
ment, plus the apparent imminence of a decision on the pending LWA request, led
the Commission to reject the exemption request because time was no longer of the
essence and relief from the Licensing Board was neither impossible nor highly
unlikely. /d. at 723. Thus, WPPSS, like Wolf Creek, stands for the proposition that
the Commission will not grant an exemption when changed circumstances vitiate
the base for requesting that exemption. In CRBR, by comparison, relief from the
Licensing Board was not imminent, and time was of the essence for the reasons
discussed below.

In summary then, under Commission case law the Commission considers the
totality of the circumstances in determining whether to grant an exemption, and
evaluates the exigency of the circumstances in that overall determination. Exigent
circumstances have been found where: (1) further delay would deny the public of
currently needed benefits that would have been provided by timely completion of
the facility but were delayed due to external factors, and would also result in
additional otherwise avoidable costs; and (2) no alternative relief has been granted
(in part) or is imminent. Moreover, the Commission will weigh the exigent
circumstances offered to justify an exemption against the adverse environmental
impacts associated with the proposed activities. Where the environmental impacts
of the proposed activities are insignificant, but the potential adverse consequences
of delay may be severe and an exemption will mitigate the effects of that delay, the
case is strong for granting an exemption that will preserve the option of realizing
those benefits in spite of uncertainties in the need for prompt action. For the
reasons discussed below, the Commission believes that the Applicants’ exemption
request for Clinch River satisfied the Commission’s criteria for an exemption
under 10 CFR 50.12.

II. THE EXIGENT CIRCUMSTANCES WARRANTING AN
EXEMPTION FOR THE CLINCH RIVER BREEDER REACTOR

The Commission’s decision of August 17, 1982 described and discussed several
circumstances which the Commission found persuasive as justification for request
for an exemption to initiate site preparation activities for CRBR. CLI1-82-23, 16
NRC 425-33. These circumstances are (1) the potential loss of a significant part of
the public’s investment in CRBR; (2) the possibility of an irreversible foreclosure
of the opportunity to transfer information from CRBR to the follow-on projects in
the overall program for developing the liquid metal fast breeder reactor (LMFBR);



and (3) the probability of jeopardizing the establishment of cooperative agree-
ments with the nuclear industry and other countries for development of the
LMFBR. The Commission also found that the national policy favoring expeditious
completion of CRBR created a need for prompt relief. On reconsideration, the
Commission continues to find that these circumstances, in conjunction with the
Commission’s finding that the environmental impacts of site preparation will be
insignificant, constitute, in the totality of the circumstances, a showing of ex-
igence sufficient for granting an exemption pursuant to 10 CFR 50.12. Moreover,
recent developments reinforce the correctness of the Commission’s decision. A
recapitulation of the circumstances previously identified by the Commission and
the effects of recent developments follow.

A. Further Delay Would Deny the Public of Benefits to Be Realized by
Prompt Completion of the Facility

Delay in CRBR was caused by the previous Administration’s successful suspen-
sion of the licensing proceeding. The magnitude of that delay was significant
because it partially desynchronized CRBR from the rest of the LMFBR program.
The Commission found that CRBR had reached such an advanced state of develop-
ment that important anticipated benefits could now be realized only by prompt
initiation of site preparation activities. CLI-82-23, 16 NRC 431-33. At the time of
the Commission’s decision, more than $600 million of parts and hardware were
either delivered or on order and the project design was 90% completed; further
progress on the project required the initiation of site preparation activities. More-
over, the Commission was informed by the Applicants that the LMFBR Base
Research and Development Program, the Large Development Plant, and the
LMFBR Fuel Cycle Program had progressed to the stages where future progress
could be delayed by any further delay in the information expected from CRBR.
Under these circumstances, the Commission found that the grant of an exemption
would further the public interest. Any further delay in site preparation activities
would result in further delay of the safety-related construction information which
could be more useful to the follow-on projects in the LMFBR program if obtained
early enough to allow changes to be made in that program. Thus, further delay
could irretrievably foreclose the opportunity to obtain information from CRBR
early enough to be useful to the rest of the LMFBR program. Under these
circumstances, time was of the essence in order to preserve the option of effective
transferability of information.

The Commission also determined that the public could lose its investment in the
cadre of technically trained personnel who might otherwise drift away to other
more active engineering projects. Such a diffusion of talent would further delay
CRBR and also delay the remainder of the LMFBR program by depriving it of the
experience developed by that cadre. Here, again, prompt Commission action was



necessary to avoid the adverse impacts on the public interest that could result from
such potential losses.

The Commission also found that further delay could result in costs of $28
million per year. 16 NRC 432, While it is true that the acceleration of any project
could reduce its total cost, in this case the savings that can be realized are not due to
the compression of a previously established schedule, but rather result from
avoiding additional unexpected costs arising from unanticipated delays. The
mitigation of such adverse consequences of unforeseen delay is the very kind of
relief an exemption is designed to provide. See Shearon Harris II.

Finally, the Commission also found that delays in CRBR could jeopardize the
establishment of cooperative agreements for developing LMFBRs in conjunction
with the nuclear industry and potential foreign competitors.* The potential for
irretrievably losing such opportunities for cooperation also required prompt Com-
mission action.

All these factors show that time was of the essence in granting an exemption and
nothing has occurred since then to significantly change that determination.

B. National Policy Favors Expeditious Completion of CRBR

The Commission found that the Congress, the President and the Department of
Energy had all determined that CRBR should be completed as expeditiously as
possible. These findings were based on the legislative history of the Omnibus
Budget Reconciliation Act of 1981, the President’s October 8, 1981 policy
statement directing government agencies to proceed with breeder reactor technol-
ogy, and the Department of Energy’s Record of Decision for the LMFBR Pro-
gram. CLI-82-23, 16 NRC 429-31. In particular, the Commission stated:

the legislative history of the Omnibus Budget Reconciliation Act of 1981
clearly indicates a national policy that all federal agencies should exercise
their discretion to enable CRBR to be completed in a “timely and ex-
peditious manner” so as to recoup some of the time lost since 1977. While
this Congressional intent may not rise to the level of a mandate that
compels the grant of the exemption, the Commission believes it is one

4 Recent developments lend support to the Commission's belief that international cooperation is an
important element of any public interest determination. A nuclear trade publication recently reported
that the Office of Management and Budget had approved the Department of Energy’s budget request for
$15 million for an international cooperative design effort for a commercial-sized LMFBR, the next step
in the LMFBR program. Moreover, foreign support for such cooperation was provided by two recent
actions: (1) the Secretary of Energy for the United Kingdom in a policy statement to the House of
Commons urged international cooperation in LMFBR development; and (2) representatives of the
Versailles Summit countries at a Washington meeting at the Office of Science and Technology Policy
strongly supported international cooperation in Breeder development. Inside Energy/With Federal
Lands, 7 (December 6, 1982). The French and Germans have also proposed international cooperation
based inzpar( on American pursuit of CRBR. 127 Cong. Rec. H. 9736, c. 1 (Daily Edition, December
14, 1982).



important factor to consider that argues strongly in favor of the exemption.
CLI-82-23 at 431.

Recent developments have reaffirmed this factor. On two recent occasions
Congress has continued funding for CRBR after explicitly considering the Com-
mission’s grant of the exemption authorizing the initiation of site preparation
activities. H.J. Res. 599 (October, 1982) (first continuing resolution) and H.J.
Res. 630 (December, 1982) (second continuing resolution). And the Conference
Report for the second continuing resolution provided that “Ongoing activities
related to the NRC licensing process should be continued.” 128 Cong. Rec. H.
10636, c. 3 (Daily Edition, December 20, 1982). Other provisions in the Confer-
ence Report regarding private industry’s share of the costs do not affect timing of
the project and neither does the limit on the construction of permanent facilities
which was not due to begin before the period of the continuing resolution expires.3

The Commission agrees with the Intervenors’ position that reconsideration of
the exemption should recognize the factual situation as it now exists. Post-
exemption Congressional actions cannot retroactively modify the Commission’s
finding of exigent circumstances at the time an exemption was granted. Thus,
recent Congressional actions are not relevant to whether an exemption should have
been granted in August, 1982, but rather, only to whether the exemption should
now be revoked. There is nothing in Congress’ continuation of funding for CRBR,
or in the Conference Report for the second continuing resolution, which suggests
that Congress intended a revocation of the exemption or a halt to ongoing site
preparation activities. Contrary to Intervenors’ suggestion that Congress was
reacting against accelerating CRBR, the Commission believes that Congress
indicated that there should be no deceleration of CRBR by revoking the exemp-
tion.

C. Alternative Relief Had Neither Been Granted nor Was Imminent

Applicants requested an exemption because no other avenue of relief was
available to permit prompt initiation of site preparation activities. Even In-
tervenors acknowledged that the re-started LWA proceeding would not be con-
cluded for several months.¢ Where alternative relief is unavailable, a condition for
an exemption has been met. Shearon Harris I, supra; River Bend, supra.
Compare, Wolf Creek, supra, and WPPSS, supra. And the delay that would have

5 As for the erosion of Congressional support for CRBR, Intervenors presented the same argument to
the Commission before it granted the exemption. The fact remains that this Congress has continued
funding for CRBR and that the next Congress has not had an opportunity to express its position on this
issue.

6 Experience has borne out this prediction. The Licensing Board conducting the LWA proceeding is not
expected to issue its initial decision before mid-February 1983 at the earliest, about 6 months after the
Commission authorized the exemption.



been occasioned by waiting for a decision on an LWA was of at least the same
magnitude as found to be significant in Shearon Harris II. Accordingly, the
Commission found that exigent circumstances were presented by the unavailabil-
ity of alternative prompt relief.

Intervenors appear to suggest that an exemption is no longer warranted because
the Licensing Board for the CRBR adjudicatory proceeding is scheduled to issue
an LWA-1 decision by mid-February and, assuming that the decision is favorable,
the Commission could shorten its almost three-month period for reviewing that
decision before making it effective. Thus, Intervenors believe that only a few
months’ delay would result from revoking the exemption. However, there has
been no showing that the factors which supported an exemption have been
modified so as to now warrant such a delay. Moreover, it is not the imminence of
the LWA-1 decision that reduces the potential for delay but rather the work done by
Applicants to date that decreases the impact of delay if the Commission were now
to revoke the exemption. The public interest in the expeditious completion of the
CRBR project remains unabated. Thus, there is no warrant for the Commission to
revoke the exemption now.

III. CONCLUSION

For the reasons discussed above, the Commission finds that the factors previ-
ously identified in Commission decisions as relevant to a request for an exemption
to initiate site preparation activities pursuant to 10 CFR 50.12 are present in this
case and include exigent circumstances as that term has been construed in Com-
mission practice. Moreover, the Commission finds that recent developments
continue to support the grant of that exemption. Therefore, the Commission
affirms its previous decision that Applicants had demonstrated exigent circum-
stances warranting an exemption for CRBR.

Commissioners Gilinsky and Aheame dissent from this Order and their dissent-
ing views are attached. Also attached are Commissioner Roberts’ additional
views.

It is so ORDERED.

For the Commission

SAMUEL J. CHILK
Secretary of the Commission

Dated at Washington, D.C.,
this 5th day of January, 1983.
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ADDITIONAL VIEW OF COMMISSIONER ROBERTS

Applicants requested and the Commission granted an exemption from the
requirements of Section 50.10 of the Commission’s regulations. Section 50.10
states that site preparation activities may not commence until (1) a final Environ-
mental Impact Statement has been issued, (2) a hearing has been held and all
environmental findings required by NRC’s regulations have been made, and (3) a
licensing board has found the site suitable from a radiological health and safety
standpoint. This part of Section 50.10 was promulgated by the Commission in
order to fulfill its statutory duties under the National Environmental Policy Act
(NEPA). That Act imposed on the Commission the duty to consider environmental
values when making a licensing decision and to prepare and circulate an environ-
mental impact statement if the Commission determined that the licensing action it
authorized would significantly affect the environment. In contrast to the require-
ments of Section 50.10, NEPA does not require that an agency conduct an
adjudicatory hearing in order to consider environmental values when making a
decision nor does NEPA require an agency’s environmental findings to be tested in
an adjudicatory hearing.! Thus, the exemption requested by Applicants is not from
the requirements of NEPA but rather from NRC's regulations requiring an
adjudicatory hearing prior to commencement of site preparation.

When a regulatory agency imposes rules which must be followed by many
applicants in order to receive permission to conduct particular activities, the
agency should attempt to adopt a process which can be uniformly and fairly
applied. Because all applicants for regulatory permission will not be similarly
situated, however, it is inevitable that some applicants will require a variance or
exemption from the literal application of the rules in order to avoid unnecessary
hardship. Administrative agencies have the inherent authority to apply their
regulations in such a way as to avoid undue hardship. National Broadcasting Co.
v. United States, 319 U.S. 190, 225 (1943). The Commission explicitly recog-
nized this responsibility at the time it adopted Section 50.12. The Commission
specifically noted:

[T]he Commission realizes that in individual cases, particularly those
instances where plants are in an advanced stage of development, but where
no site preparation work has been started, undue hardship may be incurred.
In those situations, relief may be sought by requesting a specific exemption
under Section 50.12.

! At a public meeting on the exemption request, Counsel for Intervenors admitted this by stating, "'!
must say, I do not think the National Environmental Policy Act requires an adjudicatory hearing.
Transenipt, December 16, 1981, at 41,
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37 Fed. Reg. 5746 (March 21, 1972). Similarly, in Carolina Power and Light

Company (Shearon Harris Nuclear Power Plant, Units 1, 2, 3 and 4), CLI1-74-22,7

AEC 939, 944 (1974), the Commission stated:
[Ulnder our present regulations there is no blanket permission to perform
site-preparation work. To the contrary, an authorization to do such work
under the regulations is the exception rather than the rule. ... It is
manifestly in the public interest to have such an exception or exemption.
See United States v. Allegheny-Ludlum Steel Corp., 406 U.S. 742, 755
(1972); Permian Basin Area Rate Cases, 390 U.S. 747, 784-87 (1968);
WAIT Radio v. FCC, 418 F.2d 1153, 1159 (D.C. Cir. 1969). This is true
especially where, as here, benefits to the public will result from the
site-preparation work that Carolina Power performs.

In 1977, Applicants were well along in the process of acquiring a limited work
authorization (LWA) under Section 50.10. The staff had completed both its site
suitability review and its environmental review. The staff’s Site Suitability Re-
port, issued in February 1977, concluded that the site was suitable for a reactor of
the general size and type as the Clinch River Breeder Reactor (CRBR). The staff’s
Final Environmental Statement, issued in March 1977, concluded that the action
called for under NEPA was construction of the CRBR. The Licensing Board
assigned to conduct adjudicatory hearings on the reactor had set June 14, 1977, as
the first day of the hearings. As a matter of policy, however, on April 20, 1977,
President Carter announced the decision to cancel the project. Despite this an-
nouncement, Congress continued to fund design, research and development, and
procurement activities for the CRBR. On October 8, 1981, President Reagan
announced that it was once more national policy to complete CRBR as an essential
element of our preparedness for longer-term nuclear power needs. 17 Weekly
Compilation of Presidential Documents, 1101-02 (1981).

At the time the Commission acted on Applicants’ exemption request, the plant’s
design was 90% complete. Due to this advanced stage of development, site
preparation was a critical path element for the CRBR project. Site preparation
could not later be combined with safety-related construction in order to avoid
further delays. Further, Applicants had had difficulty in maintaining a qualified
and experienced technical cadre of personnel to work on the project during the
delay. It believed that grant of an exemption would prevent further loss of technical
personnel.

Additionally, more than $500 million of parts and hardware had been delivered
to the site or was on order. Additional delay would prevent timely transfer of
information to the other phases of the liquid metal fast breeder reactor program,
especially the Large Development Plant. Finally, all parties agreed that at least $20
million per year on a present worth basis could be saved by the prevention of
further delay. In light of these exigent circumstances, the Commission took the
only responsible action available to it and granted the exemption request.
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Intervenors allege that this action was improper because the circumstances on
which the Commission relied in granting the exemption were not exigent. To
elaborate further, Intervenors assert that the unique nature of the CRBR project is
irrelevant (Intervenors’ Brief at 8), that the Commission's reliance on national
policy considerations was unjustified (/d. at 9), that work on this project would go
forward absent Section 50.12 relief (/d. at 12), that Applicants have not proven
that personnel might leave the project in the face of continued delay (/d. at 13), that
the desirability of achieving "hypothetical™ future increases in program efficiency
does not constitute an exigent circumstance today (/d. at 15-16), and that the
international policy considerations asserted by Applicants are becoming less
compelling (/d. at 18). These arguments hardly constitute a compelling or even
persuasive attack on the Commission’s grant of an exemption. Morcover, if the
Commission is not to take into account international and national policy considera-
tions, the history of the reactor in question, its relationship to an overall fast
breeder reactor program, and the fact that more efficient use of resources can be
made by the Federal Government, it is difficult to conceive of the circumstances
under which the Commission might grant an exemption. Indeed, under In-
tervenors’ interpretation of the Commission’s cases, every grant of an exemption
by the Commission has been improper. While the standard which must be met to
permit grant of an exemption is high, it is not that high.

Intervenors would have preferred that the Commission provide them with an
adjudicatory hearing prior to the commencement of site preparation. As a matter of
legal theory, it is unclear why an adjudicatory process would have produced a
better result than the process used by the Commission. Adjudicatory hearings are
best suited to the resolution of contested factual issues. Most of the issues raised by
Applicants’ exemption request were not fact questions but rather questions of
international and national policy and engineering judgment. These latter types of
issues are dealt with quite awkwardly in adjudicatory hearings.

Finally, the Commission is frequently asked why. in light of its long history of
resolving contested environmental issues in adjudicatory hearings, it did not
simply require Applicants to adhere to the Commission’s LWA procedures. The
answer to this question is time. Once the Commission concluded that delaying site
preparation was not in the public interest, the Commission could not conclude,
based on its experience with strongly-contested adjudicatory hearings generally
and its experience with the CRBR LWA hearing specifically, that the limited work
authorization procedure would advance in an expeditious and timely fashion.

The CRBR construction permit application was filed on June 12, 1975; the
notice of hearing on this application was published on June 17, 1975. Almost two
years later, at the time the hearing process was suspended, Intervenors had served
their seventeenth round of interrogatories and the Licensing Board had been
-involved in numerous discovery disputes. This kind of legal maneuvering did not
bode well for an efficient and focused LWA proceeding today.
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The Commission’s experience with the presently ongoing LWA proceeding has
confirmed its earlier judgment that an adjudicatory process would present many
opportunities for delay. Instead of letting the present proceeding advance in a
straightforward fashion, Intervenors have attempted on several occasions to inject
the Commission into the process. For example, after the Licensing Board ruled on
the scope of the LWA proceeding, Intervenors asked the Commission to intervene
and overrule the Licensing Board’s determination. Similarly, during the course of
the staff’s updating of the environmental review, Intervenors advised the Commis-
sion of the NRC’s “moral and ethical™ duty to supplement the final environmental
impact statement.

Intervenors also attempted to delay the LWA proceeding. When the Licensing
Board announced a schedule for hearings, Intervenors moved to reschedule them.
When rescheduling was denied, they asked the Board to reconsider its previous
rulings admitting contentions. That the Licensing Board has managed to keep this
proceeding focused and on track is almost a miracle and not something that could
have been predicted by the Commission.

I should point out, however, that even if the Licensing Board is able to meet its
present ambitious schedule and bring the LWA proceeding to a close in mid-
February 1983 and even if the Licensing Board were to issue a decision
recommending authorization to conduct site preparation activities, site preparation
could not begin. Both the Commission and the staff would have to take further
favorable action before that could happen. In part, the Commission would have to
conduct an immediate effectiveness review of the Licensing Board’s decision.

It has been my experience that the Commission’s immediate effectiveness
review of a Board decision issued in a heavily contested proceeding considerably
exceeds Intervenors® optimistic projections. (Intervenors’ Brief at 21-23.) For
example, the Commission’s immediate effectiveness review of Unit 1 of the Three
Mile Island facility (a proceeding which is analogous to the CRBR proceeding in
terms of contentiousness and public interest) is 163 days long and still pending.
The Commission’s review of the Diablo Canyon facility is 156 days long and still
pending. Even when the Commission reviews decisions of less contested proceed-
ings, its review exceeds the goal imposed on it by its own regulations. For
example, the Commission’s immediate effectiveness review for Unit 1 of the
Susquehanna Steam Electric Station took 119 days from issuance of a Licensing
Board decision recommending authorization to operate until issuance of a Com-
mission Order concluding its review. Similarly, the Commission’s immediate
effectiveness review of Unit 1 of the Virgil C. Summer Station took 98 days. In
light of these lengthy periods, Intervenors’ assertions regarding the possible length
of Commission immediate effectiveness review of an LWA decision seem highly
speculative and of doubtful reliability to me.

In sum, it seems to me that the nub of the objections to the Commission’s grant
of an exemption is not the relatively minor complaints that have been raised in

14



Intervenors’ Brief, but rather opposition to the reactor itself and possibly to the fast
breeder reactor program. Whether there should be a CRBR project and whether
there should be a fast breeder reactor program are decisions for the Executive
Branch and Congress. In light of the affirmative decisions made by these two
branches of Government, it is the Commission’s duty to conduct its safety and
environmental reviews in a timely and efficient fashion so that the public interest is
served and unnecessary delay is avoided.

SEPARATE VIEWS OF COMMISSIONER GILINSKY — (NRDC v.
NRC (CLINCH RIVER))

The Applicants have once again failed to advance reasons which would have
justified, or would now justify, granting an exemption for site preparation under
section 50.12 of our regulations. During our earlier review, the economic benefits
of granting this exemption were found to be non-existent.! It can scarcely be
argued that advancing by a few months the scheduled start-up date of the Clinch
Riverreactor, which is at best a preliminary prototype, is of any significance in the
general development of breeder technology since breeder reactors will not be
commercialized in this country for many decades, if ever.?

The real reason the Commission is granting this exemption is, of course, the
Department of Energy’s desire to get work under way at the Clinch River site in
order to forestall an adverse decision by Congress. However understandable
DOE’s motives may be, this does not qualify as an exigent circumstance justifying
an exemption from our regulations.

! See my separate views, In the Matter of United States Department of Energy, Project Management
Corporation, Tennessee Vallex Authority (Clinch River Breeder Reactor Plant). CLI-82-4, 15 NRC
362 (1982).

The Commission continues to argue that granting this exemption would result in a savings of $28
million. (Commission opinion at 8) The Commission neglects to mention that this figure is derived by
using an artificially low 3 per cent discount rate. The Commission is fully aware that, if a more realistic
10 per cent discount rate (that recommended by the Office of Management and Budget for evaluating
the economic effects of regulatory decisions) were used, the economic effect granting this exemption
turns out to be a loss of $42 million.

2 In fact, an exemption would now allow the schedule to be moved up by only about one month since
the Licensing Board will, next month, be in a position to rule on the Applicants’ request for a Limited
Work Authorization.
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DISSENTING VIEWS OF COMMISSIONER AHEARNE

In the current order the Commission supports its August decision. I disagreed
with the August order, for reasons explained in my dissenting opinion at that time.
In the current order the Commission attempts to justify its August decision, I think
unsuccessfully, and in the process must discard the normal definition of “exigent
circumstances” (see footnote 2). The straining in the current order strengthens my
belief the exemption should have been denied.
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING APPEAL BOARD
Administrative Judges:

Stephen F. Eilperin, Chairman
Thomas S. Moore
Dr. Reginald L. Gotchy

In the Matter of Docket No. 50-341-OL

THE DETROIT EDISON COMPANY, et al.
(Enrico Ferml Atomic Power Plant,
Unit 2) January 4, 1983

The Appeal Board withdraws its previous order (Nov. 12, 1982) (unpublished)
directing an intervenor to show cause why its appeal of the Licensing Board’s
initial decision (LBP-82-96, 16 NRC 1408 (1982)) authorizing the issuance of a
full-power operating license for this facility is proper, and reinstates the in-
tervenor’s appeal.

RULES OF PRACTICE: FINDINGS OF FACT (EFFECT OF
FAILURE TO FILE)

Absent a licensing board order requiring the submission of proposed findings of

fact and conclusions of law, an intervenor that does not make such a filing is free to
pursue on appeal all issues it litigated below.

RULES OF PRACTICE: FINDINGS OF FACT (SANCTIONS FOR
FAILURE TO FILE)

Under the Commission’s Rules of Practice, the filing of proposed findings of
fact is optional, unless the presiding officer directs otherwise. The presiding
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officer is empowered to take a party’s failure to file proposed findings, when
directed to do so, as a default or to impose other sanctions. 10 CFR §2.754.

RULES OF PRACTICE: BRIEFS

An appeal board will not ordinarily entertain arguments raised for the first time
on appeal. Pennsylvania Power and Light Company and Allegheny Electric
Cooperative, Inc. (Susquehanna Steam Electric Station, Units 1 and 2), ALAB-
693, 16 NRC 952, 955-56 (1982). See also Public Service Electric and Gas
Company, et al. (Salem Nuclear Generating Station, Unit 1), ALAB-650, 14 NRC
43, 49; Tennessee Valley Authority (Hartsville Nuclear Plant, Units 1A, 2A, 1B,
and 2B), ALAB-463, 7 NRC 341, 348 (1978).

LICENSING BOARDS: RESOLUTION OF ISSUES

A licensing board is authorized in most instances to decide only contested issues
in an operating license proceeding. 10 CFR §2.760a.

RULES OF PRACTICE: INTERVENTION DENIAL (STANDING TO
APPEAL)

Only the petitioner denied leave to intervene can take an appeal of such an order.
10 CFR §2.714a(b).

RULES OF PRACTICE: FINDINGS OF FACT (SANCTIONS FOR
FAILURE TO FILE)

Even when a licensing board order requesting the submission of proposed
findings has been disregarded, the Commission’s Rules of Practice do not mandate
a sanction. Consumers Power Company (Midland Plant, Units 1 and 2), ALAB-
123, 6 AEC 331, 332-33 (1973).

LICENSING BOARDS: DISCRETION IN MANAGING
PROCEEDINGS

A licensing board acts within its discretion in treating as contested those issues
of fact as to which a party opposing an operating license application had introduced
affirmative evidence or engaged in substantial cross-examination. See Northern
States Power Company (Prairie Island Nuclear Generating Plant, Units 1 and 2),
ALAB-244, 8 AEC 857, 864 (1974), reconsideration denied, ALAB-252, 8 AEC
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1175, aff 'd, CLI-75-1, 1 NRC 1 (1975). See also Consumers Power Company
(Midland Plant, Units 1 and 2) ALAB-691, 16 NRC 897, 905-08 (1982). Compare
Florida Power & Light Company (St. Lucie Nuclear Power Plant, Unit No. 2),
ALAB-280, 2 NRC 3, 4 n.2 (1975).

RULES OF PRACTICE: FINDINGS OF FACT (SANCTIONS FOR
FAILURE TO FILE) '

The failure to file proposed findings is subject to sanctions only in those
instances where a Licensing Board has directed such findings to be filed. That is
the extent of the adjudicatory board’s enforcement powers under 10 CFR §2.754.

RULES OF PRACTICE: FINDINGS OF FACT (AUTHORITY OF
LICENSING BOARDS TO ORDER)

10 CFR §2.754 empowers a licensing board to direct the parties to file proposed
findings. See generally Midland, supra, 6 AEC at 333.

APPEARANCES

John R. Minock, Ann Arbor, Michigan, for the intervenor Citizens for Employ-
ment and Energy.

Harry H. Voigt, Washington, D.C., for the applicants, Detroit Edison Company,
etal, '

Colleen P. Woodhead for the Nuclear Regulatory Commission staff.

MEMORANDUM AND ORDER

This memorandum authorizes Citizens for Energy and the Environment (CEE)
to proceed with its appeal of the Licensing Board’s October 29, 1982 initial
decision. LBP-82-96, 16 NRC 1408. That decision authorized the issuance of a
full-power operating license for Fermi 2. Because CEE did not file proposed
findings of fact and conclusions of law with the Board, we initially questioned
whether CEE’s appeal was proper. See Order to Show Cause (Nov. 12, 1982)
(unpublished). CEE’s answer to our order to show cause has convinced us that,
absent a board order requiring the submission of proposed findings, an intervenor
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that does not make such a filing is free to pursue on appeal all issues it litigated
below.

Our order that CEE show cause why its appeal should not be dismissed for
failure to file proposed findings of fact and conclusions of law relied upon a series
of decisions to the effect that a party’s appellate brief must relate to its ex-
ceptions: in turn, a party can except only to a board finding that rejected that
party’s proposal. See Pennsylvania Power and Light Company and Allegheny
Electric Cooperative, Inc. (Susquehanna Steam Electric Station, Units | and 2),
ALAB-693, 16 NRC 952, 955-56 (1982); Public Service Electric and Gas Com-
pany, et al. (Salem Nuclear Generating Station, Unit 1), ALAB-650, 14 NRC 43,
49 (1981). Seemingly, absent proposed findings, there could be no exceptions, no
brief, and hence no appeal. As we explain below, however, a closer reading of the
cases and underlying regulations leads us to conclude that that result can obtain
only if a licensing board directs the parties to file proposed findings. Here, the
Licensing Board established a timetable for the submission of proposed findings
‘but issued no direction for such a filing. The distinction is important,! and CEE’s
appeal is properly before us.

I

In civil cases tried in federal court without a jury, the obligation of making
findings of fact rests with the court. The litigants need not request them of the court
or propose findings of their own. Fed. R. Civ. P. 52(a). This does not mean that
proposed findings serve no purpose. As one court explained (Hodgson v. Hum-
phries, 454 F.2d 1279, 1282 (10th Cir, 1972)):
It is, to be sure, good practice and effective advocacy to submit proposed
findings and conclusions when requested to do so. And it is prudent to
receive them, especially in complicated cases. They serve as a useful aid to
the trial court’s understanding of each party’s theory of the lawsuit based
upon their respective versions of the law and facts. There is nothing in the
rules of procedure, however, requiring their submission, and it is certainly
not error for the trial court to proceed without them. . . .

See generally SA Moore’s Federal Practice, §52.06 (2d ed. 1981); 9 Wright &

Miller, Federal Practice and Procedure, §§2574-81 (1971).

Many of the Nuclear Regulatory Commission’s rules of practice are modeled
upon the Federal Rules of Civil Procedure. See, e.g., 10 CFR Part 2, App. A,
IV(c). The provision governing submission of proposed findings to the licensing

| Cf. Commonwealth Edison Company (Byron Nuclear Power Station, Units 1 and 2), ALAB-678, 15
NRC 1400, 1418 (1982) (sanction for failure to answer interrogatories is proper only where a board
order unequivocally imposes an obligation to answer).
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board, 10 CFR §2.754, embodies the same general philosophy as the comparable
federal rule. The controlling NRC regulation reads in pertinent part as follows:
(a) Any party to a proceeding may, or if directed by the presiding officer
shall, file proposed findings of fact and conclusions of law . . . within the
time provided by the following subparagraphs, except as otherwise
ordered by the presiding officer:
(1) The party who has the burden of proof shall, within thirty (30)
days after the record is closed, file proposed findings of fact and
conclusions of law. . . .
(2) Other parties may file proposed findings, conclusions of law
and briefs within forty (40) days after the record is closed. How-
ever, the staff may file such proposed findings, conclusions of law
and briefs within fifty (50) days after the record is closed.

* * %

(b) Failure to file proposed findings of fact, conclusions of law or briefs
when directed to do so may be deemed a default, and an order or initial
decision may be entered accordingly.

The text of that rule is plain enough. The filing of proposed findings of fact is
optional, unless the presiding officer directs otherwise.? The presiding officer is
also empowered to take a party’s failure to file proposed findings, when directed to
do so, as a default. In the case at hand, the Licensing Board did not direct the
patties to file proposed findings, but only approved a filing schedule to which the
parties had agreed among themselves. Tr. 576-77. That action of the Board falls
short of an explicit direction. Accordingly, no default can attach to the intervenor’s
decision not to file proposed findings, and its appeal would seem properly before
us.

I

Applicants argue that, while 10 CFR §2.754 may not empower a licensing board
to default a party absent an unheeded direction to file proposed findings, nonethe-
less the recalcitrant party is not entitled to appeal the licensing board’s decision.
This, we are told, follows from the proposition stated in the cases upon which we
relied in our order to show cause — i.e., that a party’s appellate brief must relate to

2 There is some ambiguity in the rule as to whether the party that has the burden of proof is obliged to
file proposed findings. As a practical matter, the issue is unlikely ever to arise because applicants bear
the gurdcn of proof in licensing proceedings and invariably make such filings.
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its proposed findings.? The NRC staff also argues that CEE’s appeal should be
dismissed on this basis.* .

While it is true that the cases we relied upon noted the proposition applicants and
the staff remind us of, neither Susquehanna nor Salem explicitly addressed what
sanction, if any, may be imposed for a failure to file proposed findings.5 The major
difficulty with the applicants’ and the staff’s argument for dismissal is that it
attaches a sanction to an act which our rules explicitly make permissive — it treats
the choice not to file proposed findings as a waiver of the right to appeal the
Licensing Board’s decision. The peculiarity of that result makes their argument
manifestly unacceptable as an interpretation of our rules of practice.®

Moreover, our statements in Susquehanna and Salem regarding proposed find-
ings were based on the more general proposition that “we will not ordinarily
entertain arguments raised for the first time on appeal.” Susquehanna, supra, 16
NRC at 956 n.6. See also Salem, supra, 14 NRC at49; Tennessee Valley Authority
(Hartsville Nuclear Plant, Units 1A, 2A, 1B, and 2B), ALAB-463, 7 NRC 341,
348 (1978). We adhere to that fundamental principle of appellate practice. How-
ever, here, at least at this juncture, it does not appear that CEE is pressing
arguments raised for the first time on appeal. Rather, on its face, its appeal is
limited to the evidentiary case it presented (through its witness and cross-
examination) to the Licensing Board.” The applicant and the staff may seek to
persuade us to the contrary after CEE’s brief has been filed and the issues in
controversy have been made explicit. But, at least at this stage of our review, it
seems as if the Board did have the benefit of CEE's views and was in a position to
address CEE’s arguments. If the Board was unclear as to where CEE stood, it
could have directed CEE to file proposed findings.?

3 Applicants’ Response to CEE’s Answer to Order to Show Cause (Dec. 22, 1982) at 5-6. Applicants
also argue that the Licensing Board, in fact, directed the parties to submit proposed findings. /d. at4-5.
As noted in text, we think that the setting of a timetable for the submission of proposed findings falls
short of a requirement, especially given the language of 10 CFR §2.754 which distinguishes between
permissive filings and mandatory ones.

4 NRC Staff Response to CEE Answer to Order to Show Cause (Dec. 23, 1982).

S Susquehanna held that a party's appeal could be dismissed where its appellate brief was so inadequate
that it was equivalent to no brief at all having been filed. 16 NRC at 957. In Salem, what we said was in
the context of explaining the indicia of an acceptable brief, and the limitations that intervenors® briefs
had placed on our appellate review. 14 NRC at 49-51.

6 Additionally, the applicants® argument, if accepted, would place the Board in the unusual position of
deciding the merits of issues that, for purposes of appeal, are uncontested. This result runs counter to
the Commission regulation that in most instances restricts the boards in operating license proceedings
to deciding only contested issues. 10 CFR §2.760a.

7 One aspect of CEE's appeal, exceptions 25-28, contests that part of the Licensing Board’s initial
decision that denied Monroe County's late-filed petition to intervene. CEE cannot press that aspect of
its appeal because 10 CFR §2.714a(b) allows only the petitioner that was denied leave to intervene to
appeal such an order. In addition, we have already disposed of Monroe County’s appeal. See
ALAB-707, 16 NRC 1760 (1982).

8 We need not, and do not, now reach the question of what constitutes the minimal participation
necessary to preserve a party’s appellate rights. We note, however, that the situation at bar is patently
stronger than the case of an intervenor that seeks to appeal a licensing board's disposition of another
party's contentions but has not put on its own evidentiary case.
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On earlier occasions we have recognized that the failure to file proposed
findings may be the cause for default or other sanctions where the presiding officer
has directed the parties to submit proposed findings. In Consumers Power Com-
pany (Midland Plant, Units 1 and 2), ALAB-123, 6 AEC 331, 332-33 (1973), we
commented that *10 CFR §2.754 gives a party the right to file proposed findings
and conclusions, and also provides that a board may require that they be filed”
(emphasis added).® We also noted that, even when a licensing board order
requesting the submission of proposed findings has been disregarded, “the Com-
mission’s Rules of Practice [do] not mandate a sanction,” and a licensing board
acts within its discretion in treating as contested those issues of fact as to which the
intervenors had introduced affirmative evidence or engaged in substantial cross-
examination. /d. at 333. See also Northern States Power Company (Prairie Island
Nuclear Generating Plant, Units 1 and 2), ALAB-244, 8 AEC 857, 864 (1974),
reconsideration denied, ALAB-252, 8 AEC 1175, aff'd, CLI-75-1, 1 NRC 1
(1975) (party that failed to submit proposed findings when directed to do so is
scarcely in a position, legally or equitably, to protest the Licensing Board’s
determinations). When another aspect of Midland was recently before us, we
dismissed the intervenor’s appeal where the Licensing Board had specifically
ordered the intervenor, to no avail, to file a brief and proposed findings. Con-
sumers Power Company (Midland Plant, Units | and 2), ALAB-691, 16 NRC897,
905-08 (1982). Compare Florida Power & Light Company (St. Lucie Nuclear
Power Plant, Unit No. 2), ALAB-280, 2 NRC 3, 4 n.2 (1975) (finding intervenor
in default for failing to file proposed findings as directed, but questioning whether
even absent such an order an appeal would be entertained).

In sum, while our cases may hint at a broader authority to impose sanctions (see
St. Lucie, supra), the failure to file proposed findings has met with sanctions only
in those instances where a Licensing Board directed such findings to be filed. That
is consistent with the Commission’s rules, and is the extent of the adjudicatory
boards’ enforcement powers under 10 CFR §2.754.

9 Because the intervenors in Midland did not comply with the Board's order to file proposed findings, it

greatly complicated the Board's task of determining whether particular issues were, in fact, still

contested. The failure of intervenors to file proposed findings, as directed, was one of the practices

specifically disapproved of by the Supreme Court in its review of certain aspects of the case.
[A]dministrative proceedings should not be a game or a forum to engage in unjustified
obstructionism by making cryptic and obscure reference to matters that “ought to be” con-
sidered and then, after failing to do more to bring the matter to the agency’s attention, seeking to
have that agency determination vacated on the ground that the agency failed to consider matters
“forcefully presented.” In fact, here the agency continually invited further clarification of
Saginaw's contentions. Even without such clarification it indicated a willingness to receive
evidence on the matters. But not only did Saginaw decline to further focus its contentions, it
virtually declined to participate, indicating that it had “no conventional findings of fact to set
forth™ and that it had not *chosen to search the record and respond to this proceeding by
submitting citations of matter which we believe were proved or disproved.”

Vermont Yankee Nuclear Power Corp. v. NRDC, 435 U.S. 519, 553-54 (1978).
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It is worth reiterating that 10 CFR §2.754 empowers a licensing board to direct
the parties to file proposed findings. And that is plainly the better practice. Qur
carlier Midland decision is again apt:

the rule recognizes that the filing of proposed findings and conclusions by
parties is likely to be of substantial benefit to a licensing board in resolving
various questions which are at issue in a proceeding — particularly one
such as this which involves complex factual questions and a lengthy record
which includes a variety of expressed opinions on the various facets of
reactor operation. If nothing else, such proposed findings will assist a
board in determining what issues in fact exist between the parties, and what
issues are either not actually in dispute or not relevant to the eventual
decision which must be rendered.
6 AEC at 333. In the case at bar, the Licensing Board proceeded to decision
without mandating the filing of proposed findings. Perhaps, given the relatively
condensed hearing — three days — the Board did not insist because it felt it had a
firmer grasp of the parties’ positions and the contested facts than it has in the more
usual reactor licensing case. But it would be best if this manner of proceeding were
the exception and the licensing boards routinely directed the filing of proposed
findings.

For the foregoing reasons, our November 12, 1982 Order to Show Cause is
withdrawn, and CEE’s appeal from the Licensing Board’s October 29, 1982
decision is reinstated. Its brief shall be filed within thirty-five days of service of this
decision. It is so ORDERED.

FOR THE APPEAL BOARD

C. Jean Shoemaker
Secretary to the
Appeal Board
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING APPEAL BOARD

Administrative Judges:
Alan S. Rosenthal, Chairman
Christine N. Kohl
Howard A. Wilber

In the Matter of Docket No. 50-395-OL

SOUTH CAROLINA ELECTRIC & GAS
COMPANY, et al.
(Virgil C. Summer Nuclear Station,
Unit 1) January 13, 1983

The Appeal Board, sua sponte, affirms with comments two Licensing Board
Decisions in this operating license proceeding: a July 20, 1982 partial initial
decision (LBP-82-55, 16 NRC 225) concerning seismic matters and an August 4,
1982 supplemental partial initial decision (LBP-82-57, 16 NRC 477) resolving all
other matters and authorizing issuance of an operating license subject to certain
conditions.

LICENSING BOARDS: DISCRETION IN MANAGING
PROCEEDINGS

Licensing boards have the authority to call witnesses of their own, but the
exercise of this discretion must be reasonable and like other licensing board
rulings, is subject to appellate review. A board may take this extraordinary action
only after (i) giving the parties to the proceeding every fair opportunity to clarify
and supplement their previous testimony, and (ii) showing why it cannot reach an
informed decision without independent witnesses.
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LICENSING BOARDS: RESPONSIBILITIES

Licensing boards are bound to comply with appeal board directives, whether
they agree with them or not. The same is true with respect to Commission review of
appeal board action and judicial review of agency action. Any other alternative
would be unworkable and unacceptably undermine the rights of the parties.

DECISION

1. In this operating license proceeding involving the Summer nuclear facility,
the Licensing Board rendered both a July 20, 1982 partial initial decision' and an
August4, 1982 supplemental partial initial decision.2 In the absence of permissible
exceptions, we have examined sua sponte each decision, as well as substantial
portions of the underlying evidentiary record. Although we do not subscribe to
every subsidiary finding of the Licensing Board, our review has disclosed no error
affecting the validity of the ultimate result reached by that Board (including the
several conditions that it imposed upon reactor operation). Accordingly, that result
is affirmed.> We do, however, have comments on two points raised by the
Licensing Board’s decisions.

First, in the July 20 partial initial decision, the Board noted that, although
scientific opinion is “mixed,” it found no new evidence that would warrant
reassessment of the Licensing Board’s determination at the construction permit
stage that the 1886 Charleston earthquake should be localized to the immediate
Charleston area.* Subsequent to the Board’s decision and while our sua sponte
review was under way, we received a board notification indicating that the U.S.
Geological Survey has recently “clarified” its position on the Charleston
earthquake.’ According to the NRC staff, the USGS believes that an earthquake of

! LBP-82-55, 16 NRC 225. This decision was confined to seismic matters. Applicants’ exceptions
were dismissed in ALAB-694, 16 NRC 958 (1982).

2 LBP-82-57, 16 NRC 477. No exceptions were filed to this decision, which resolved the nonseismic
issues presented in the proceeding (principally emergency preparedness, quality assurance/quality
control, and the health effects of the uranium fuel cycle and radiation releases during normal operation)
and authorized the issuance of an operating license, subject to ten specified conditions.

30n October 22, 1982, the Licensing Board entered an unpublished order in which it denied a
post-August 4 motion of intervenor Brett Bursey to reopen the record on a quality assurance question.
No appeal has been taken from that order. Absent exceptional circumstances (and none is apparent
here), we do not review sua sponte the action taken by licensing boards on reopening motions filed
subsequent to the rendition of the last initial decision in the proceeding. Thus, we have not passed on the
merits of the October 22 order.

4 LBP-82-55, supra, 16 NRC at 231 & n.5, 262-63, 266. See South Carolina Electric & Gas Company
(Virgil C. Summer Nuclear Station, Unit 1), LBP-73-11,6 AEC 213, 218, 225, modified and affirmed,
ALAB-114, 6 AEC 253 (1973).

5 BN-82-122 (December 17, 1982).
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that magnitude .should not be categorically ruled out-at locations away from
Charleston solely on the basis of an earlier USGS statement. We do not believe that
this information provides a basis for reexamining the earlier construction permit
Licensing Board’s conclusions, and thus we agree with the Board below that there
is no reason here to reopen the record on the Charleston earthquake. The staff is
currently evaluating the significance of the USGS clarification, and, should the
evidence of record be substantially undermined, we expect the staff to see that
applicants take whatever steps are necessary to provide reasonable assurance of the
safe operation of Summer.

- Second, the Board’s August 4 supplemental decision noted several instances of
confirmed — albeit neither widespread nor significantly affecting safety-related
work — drug and alcoho! use on-site during plant construction. The Board stated
that “[t]he evidence is not clear whether NRC policy is that such practice is not to
be tolerated, or that it is to be tolerated in moderation so long as safety is not
compromised,” and went on to find quality control of construction to be
-acceptable.® We have no quarrel with the Board’s findings and conclusions — only
some concern that the Commission might be incorrectly perceived as indifferent to
drug and alcohol use at nuclear facilities. But in fact, the Commission is now
considering this matter in a pending rulemaking.” Although that proceeding does
not appear to cover construction workers at a plant that has not yet received an
operating license (and thus the incidents described in this record), it does reflect an
important awareness of the potential adverse effect on the public health and safety
attributable to drug and alcohol use on-site by workers at nuclear facilities.
Accordingly, the Commission may find it useful to explore in the ongoing
rulemaking the safety consequences of alcohol and drug use during construction,
as well as during plant operation,

2. We turn briefly to the Licensing Board’s comments on calling independent
Board witnesses, contained in the rather lengthy appendix to its July 20 partial
initial decision. We have no desire to belabor the matter further; we simply
reaffirm what we said in ALAB-663, 14 NRC 1140 (1981).8 Several of the major
points of that opinion, however, are worth repeating here.

First, licensing boards of course have the authority to call witnesses of their
own. This is necessary for the fulfillment of our shared goal of a fully developed
record on matters of safety and environmental significance. But like other licens-
ing board rulings, calling independent witnesses is subject to appellate review. The
exercise of this discretion must be reasonable; within the framework of NRC
proceedings, that means that the boards may take this extraordinary action only

6 LBP-82-57, supra, 16 NRC at 499,

78See 47 Fed. Reg. 33980 (August S, 1982). See also NUREG-0903, “Survey of Industry and
Government Programs to Combat Drug and Alcohol Abuse™ (June 1982).

8 A month before the Board’s July 20 partial initial decision, the Commission issued an order in which
it declined to take review of ALAB-663. CL1-82-10, 15 NRC 1377 (1982).
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after (i) giving the parties to the proceeding every fair opportunity to clarify or
supplement their previous testimony, and (ii) showing why it cannot reach an
informed decision without independent witnesses.®

Second, licensing boards are obliged to explain their rulings, particularly when
they are out of the ordinary. Reviewing courts require agencies to explain their
rulings, and, accordingly, we must expect no less from the hearing boards. Rather
than viewing a request for explanation as a burden or inappropriate intrusion upon
its authority, a board (or indeed any decisionmaking entity) should recognize thatit
is to its own advantage to explain why it has reached the conclusions it has. A
board's well-reasoned memorandum or decision is its principal means of official
communication and it should exploit it to the fullest.

Finally — and most important to the orderly functioning of the adjudicatory
process — licensing boards are bound to comply with appeal board directives,
whether they agree with them or not. The same is true with respect to Commission
review of appeal board action and judicial review of agency action. Any other
alternative would, in our view, be unworkable and unacceptably undermine the
rights of the parties.

It is so ORDERED.
FOR THE APPEAL BOARD

C. Jean Shoemaker
Secretary to the
Appeal Board

Concurring Opinion of Mr. Rosenthal

Insofar as the appendix to the July 20 partial initial decision is concerned, I am
constrained to add one further observation to those contained in the above opinion.
In my view, the Licensing Board’s endeavor to perpetuate the controversy over its
calling independent witnesses of its own was not only unseemly but of no possible
useful purpose. At least for this proceeding, that controversy had come to an end

9 Here, our scrutiny of the referenced citations to the hearing transcript and the Board’s statements gave
us substantial cause to doubt that the Board had done so, both at the time we received the staff’s motion
for directed certification and as the matter proceeded. Qur various directions to the Board reflected not
undue interference with the Board’s discretion, but rather our legitimate concemn that these procedures
were not being observed.
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when, on June 22, the Commission declined to review ALAB-663.! Moreover, the
Licensing Board had previously detailed its reasons for thinking that resort to its
own witnesses was justified.? In these circumstances, the most that the appendix
did or could do was to record the Board’s continuing belief that it was right and thus
we were wrong with regard to the independent witness question.

Needless to say, members of a licensing board are entitled to hold their own
opinions respecting rulings of higher authority — so long as any disagreement with
those rulings is not employed as a basis for ignoring directives that the board is
obliged to obey. But the propriety of unnecessarily encumbering the official
reports of this agency with an extended dissertation on wholly academic points is
quite a different matter. In this instance, it is difficult to fathom what interest the
members of our Bar and others who follow the course of NRC adjudicatory
proceedings might have in knowing whether the Licensing Board remained per-
suaded of the correctness of its earlier expressed conclusions on the independent
witness question.

[

1 CLI-82-10, 15 NRC 1377 (1982).
2 See LBP-81-47, 14 NRC 865 (1981).
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING APPEAL BOARD
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Gary J. Edles
In the Matter of Docket Nos. 50-259-OL
50-260-OL
50-296-OL
TENNESSEE VALLEY AUTHORITY )
(Browns Ferry Nuclear Plant,
Units 1, 2 and 3) January 21, 1983

The Appeal Board approves a settlement between licensee, intervention peti-
tioners and the NRC staff in this proceeding on licensee’s application for
authorization to store low-level radioactive waste at Browns Ferry, and grants
petitioners’ motion to withdraw their intervention petitions and requests for
hearing.

APPEARANCES
Robert B. Pyle, Chattanooga, Tennessee, for petitioners David R. Curott, et al.

Herbert S. Sanger, Jr., Knoxville, Tennessee, for the applicant, Tennessee
Valley Authority.

Richard J. Rawson for the Nuclear Regulatory Commission staff.
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DECISION

This proceeding involves an application by the Tennessee Valley Authority
(TVA) for a license amendment to authorize the storage for five years of low-level
radioactive waste at the Browns Ferry Nuclear Plant. The proceeding is before us
on remand from the Commission so that we could reconsider our decision in
ALAB-664! in light of new information that TVA should have, but did not, serve
upon us earlier. See CLI-82-26, 16 NRC 880 (1982).2 See also ALAB-677, 15
NRC 1387 (1982). _

Before undertaking reconsideration, we issued an order requiring further sub-
mittals to clarify the nature of TVA’s low-level radioactive waste storage applica-
tion, the present status of TVA’s onsite and offsite storage capacity, and TVA’s
future plans with regard to seeking authorization to incinerate such waste. This last
issue, in particular, we thought might be critical to whether petitioners remain
desirous of intervening in this proceeding. We also called upon petitioners to
advise us whether TVA’s responses have rendered their concerns moot, or whether
they still plan to pursue intervention. If their answer was the latter, they were to file
a statement of their general concerns and comment on the NRC staff’s environ-
mental impact appraisal of TVA’s application. Order of September 20, 1982
(unpublished).

TVA’s response advised that (1) it currently ships all of its wastes to offsite
disposal sites and will continue to do so as long as such space is available, (2) it is
only seeking five-year storage authority, and (3) the progress of the southeastern
States toward enacting an Interstate Low-Level Radioactive Waste Management
Compact might alleviate future storage problems so that use of the onsite storage
modules TVA had constructed could be limited to emergency situations. See
Statement of John W. Hutton (Oct. 1, 1982) at 2-3, 5, 8. TVA also noted,
however, that at some time in the future it would probably propose some system of
volume reduction for Browns Ferry low-level waste. While TVA had made no
decision in that regard, volume reduction appeared to it to be economically
advantageous whether the waste was to be stored temporarily onsite or immediate-
ly shipped offsite. Id. at 7-9.

The NRC staff also submitted useful information to us including a copy of the
Commission’s Policy Statement on Low-Level Waste Volume Reduction. See
NRC Staff Response (Oct. 8, 1982), Attachment 5; 46 Fed. Reg. 51100 (Oct. 16,
1981). That policy makes clear that *[t]reatment or disposal of licensed material by

115 NRC 1 (1982).

2 ALAB-664 reversed and remanded a Licensing Board decision denying petitioners’ intervention
petitions and requests for hearing, and directed the Board to rule on the petitions after its receipt of the
NRC staff's environmental assessment of TVA's license amendment application. See 15 NRC at 12.
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incineration requires [specific] Commission approval” — approval that TVA does
not seek in this proceeding.

The TVA and NRC staff responses led to settlement negotiations among the
parties. The ensuing agreement, together with petitioners’ motion to withdraw
their petitions have been submitted to us for our approval. In essence, the
settlement provides that until December 31, 1987 TVA will notify certain named
persons *within 10 days of submission, of any application in which TVA requests
from the Nuclear Regulatory Commission permission to build, operate or modify a
system to incinerate low-level radioactive wastes (LLRW) in the States of Ala-
bama, Mississippi or Tennessee.” Petitioners, for their part, agree to withdraw
their intervention petitions and request that this proceeding be dismissed. The
NRC staff has no objection to the withdrawal of the petitions or to dismissal of the
proceeding, and joins in the stipulation to that extent. Stipulation (Jan. 18, 1983).

We have examined the petitioners’ motion to withdraw and the accompanying
stipulation. Finding no ground for denial, the stipulation is approved and petition-
ers’ motion to withdraw their petitions is granted.

It is so ORDERED.

FOR THE APPEAL BOARD

C. Jean Shoemaker
Secretary to the
Appeal Board
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD
Before Administrative Judges:

James P. Gleason, Chairman
Dr. Oscar H. Parls
Frederick J. Shon

In the Matter of Docket Nos. 50-247-SP
' 50-286-SP

CONSOLIDATED EDISON COMPANY
OF NEW YORK
(Indian Polint, Unit No. 2)

POWER AUTHORITY OF THE STATE
OF NEW YORK
(Indian Polnt, Unit No. 3) January 7, 1983

Applying the guidelines set forth in the Commission’s orders of July 27, 1982
(CLI-82-15, 16 NRC 27) and September 17, 1982 (CLI-82-25, 16 NRC 867), the
Licensing Board reconsiders and reformulates the emergency planning conten-
tions admitted in its April 23, 1982 memorandum and order (LBP-82-34, 15 NRC
895), and considers new contentions proposed by Intervenors.

MEMORANDUM AND ORDER

(Reformulating Contentions Under Commission Questions 3 and 4)

I. INTRODUCTION

Inour November 15, 1982 Memorandum and Order (Formulating Final Conten-
tions and Setting Schedule, LBP-82-105, 16 NRC 1629), we deferred considera-
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tion of contentions under Commission Questions 3 and 4 until after FEMA's
issuance of its report on the adequacy of offsite emergency planning at Indian
Point. FEMA's report, dated December 16, 1982, assesses the corrective actions
taken during the 120-day period (August 3, 1982-December 3, 1982) set by the
Commission to cure deficiencies noted in FEMA’s interim report of July 30, 1982,
and assesses the adequacy of the current plan as a whole. In reformulating the
contentions under Commission Questions 3 and 4, we have considered changes in
the status of emergency planning that have occurred during this period. In addi-
tion, we have considered Intervenors’ arguments in support of their previously
filed contentions and Intervenors’ proposals for new contentions. (See “Parents
Concerned About Indian Point Proposed Revised Contentions on Commission
Questions 3 and 4,” dated December 24, 1982 (Parents’ Revision); “West Branch
Conservation Association’s Notice of Continuation of Contentions under Ques-
tions 3 and 4,” dated December 27, 1982 (WBCA's Notice); “NYPIRG Sub-
mission in Support of Contentions on Questions 3 and 4 Formulated by Board
Memorandum and Order of April 23, 1982,” dated December 28, 1982
(NYPIRG’s Submission); and “WESPAC Submission Regarding Revised Con-
tentions on Commission Questions 3 and 4,” dated January 6, 1982 (WESPAC’s
Submission).)

In determining the admissibility of the emergency planning contentions, we
have applied the guidelines set forth in the Commission’s orders of July 27, 1982
(CLI-82-15, 16 NRC 27) and September 17, 1982 (CLI-82-25, 16 NRC 867):

1. Proffered contentions must have included a statement of bases and both
contentions and the bases must have been stated with reasonable speci-
ficity.

2. Those contentions that, while complying with §2.714, do not seem
likely to be important to answering the Commission’s questions should
be eliminated.

3. Contentions under Commission Question 3 should not challenge the
regulations. With regard to the size of the plume exposure pathway
EPZ, however, the Commission noted that the “exact size and con-
figuration can be affected by local conditions.” The Board is “to address
whether the high population density posed by the two plants is such a
local condition.”

4. Contentions under Commission Question 4 may argue that additional
emergency planning measures, not required by NRC or FEMA, should
be required for Indian Point as prudent risk-reduction measures in light
of the risks posed by Indian Point as opposed to the spectrum of risks
posed by other nuclear plants. However, parties must provide a sound
basis for such contentions.

Following a restatement of Commission Questions 3 and 4 herein, we address
first the contentions admitted in our April 23, 1982 Memorandum and Order




(Formulating Contentions, Assigning Intervenors, and Setting Schedule, LBP-82-
34, 15 NRC 895) and then the contentions proposed by Intervenors in their recent
submissions.

II. RECONSIDERATION OF CONTENTIONS ADMITTED IN OUR
APRIL 23, 1982 MEMORANDUM AND ORDER

Commission Question 3

What is the current status and degree of conformance with NRC/FEMA
guidelines of state and local emergency planning within a 10-mile radius of
the site and, of the extent that it is relevant to risks posed by the two plants,
beyond a 10-mile radius? In this context, an effort should be made to
establish what the minimum number of hours warning for an effective
evacuation of a 10-mile quadrant at Indian Point would be. The FEMA
position should be taken as a rebuttable presumption for this estimate.

We admitted seven contentions under Commission Question 3 in our April 23,
1982 order. We address them seriatim.

Contention 3.1

Emergency planning for Indian Point Units 2 and 3 is inadequate in that
the present plans do not meet any of the sixteen mandatory standards set
forth in 10 CFR 50.47(b), nor do they meet the standards set forth in
Appendix E to 10 CFR Part 50.

The bases for this contention were set forth extensively in the following filings:
1) UCS/NYPIRG’s “Contentions of Joint Intervenors Union of Concerned

Scientists and New York Public Interest Research Group,” dated De-

cember 2, 1981 (hereinafter UCS/NYPIRG Contentions) (See Conten-

tion 1(A));

2) NYPIRG's Submission of December 28, 1982;
3) WESPAC's “Contentions of the Westchester People's Action Coali-
tion,” dated December 1, 1981 (hereinafter WESPAC Contentions)

(See Contentions 1, 2, and 3); and
4) RCSE'’s “Supplement to Petition: Contentions,” dated December 1,

1981 (hereinafter RCSE’s Supplement) (See Contentions 2, 3 and 5).
We have determined that this contention should remain in the proceeding since
both the contention and its bases meet the criteria set forth above.
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Contention 3.2

Emergency planning for Indian Point Units 2 and 3 is inadequate in that
the plans make erroneous assumptions about the response of the public and
of utility employees during radiological emergencies.

The bases for this contention were set forth in the following filings:

1) UCS/NYPIRG Contentions (See Contention I(B)(1));

2) WESPAC’s Contentions (See Contention 4);

3) Parents’ “Contentions of Parents Concerned About Indian Point,” dated
December 2, 1981 (hereinafter Parents’ Contentions) (See Contention
I1I); and

4) WBCA's “West Branch Conservation Association’s Reply to Objec-
tions to Its Filed Contentions,” dated January 11, 1982 (hereinafter
WBCA'’s Reply) (See Contention in reply to Question 3).

Upon reconsideration of this contention, we have determined that it does not
identify any specific lack of conformance with NRC/FEMA emergency planning
guidelines, and therefore, does not seem likely to be important to answering
Commission Question 3. In addition, while similar issues may have been litigated
in other NRC proceedings, the contention shows no clear nexus to the central point
of this investigation, viz, the uniquely populous environs of Indian Point. It should
be noted that if the substance of this contention were proven valid at Indian Point, it
would be valid at other nuclear facilities as well and thus would not meet any test of
uniqueness to Indian Point. The Commission questions were designed to explore
the nature of risks at Indian Point with its large population surrounding the facility
as compared to the spectrum of risks posed by other nuclear plants. Therefore,
Contention 3.2 shall be eliminated.

Contention 3.3

The present estimates of evacuation times, based on NUREG-0654 and
studies by CONSAD Research Corporation and by Parsons, Brinkerhoff,
Quade & Douglas, Inc., are unreliable. They are based on unproven
assumptions, utilize unverified methodologies, and do not reflect the
actual emergency plans.
The bases for this contention were set forth in the following filings:
1) UCS/NYPIRG Contentions (See Contention I(B)(2));
2) WBCA's Reply (See Contention in reply to Question 3); and
3) RCSE'’s Supplement (See Contention 1).
We have determined that this contention, insofar as it challenges the accuracy of
the evacuation time estimates required by the regulations, should remain in the
proceeding because the contention and its bases meet the criteria set forth above.
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Contention 3.4

The Licensees cannot be depended upon to notify the proper authorities
of an emergency promptly and accurately enough to assure effective
response.

The bases for this contention were set forth in the following filings:
1) RCSE’s Supplement (See Contention 2, bases (a) and (b) only); and
2) WESPAC's Contentions (See Contention 2).
This contention and its bases, which challenge the Licensees’ ability to
responsibly initiate notification of an emergency to response officials, meet the
Commission guidelines and therefore shall remain in the proceeding.

Contention 3.6

The emergency plans and proposed protective actions do not adequately
take into account the full range of accident scenarios and meteorological
conditions for Indian Point Units 2 and 3.

The bases for this contention were set forth in the following filings:

1) UCS/NYPIRG Contentions (See Contention I(B)(3)); and
2) WESPAC’s Contentions (See Contention 3, basis (d)).

This contention and its bases challenge the adequacy of the protective actions in
the emergency plans due to their failure to provide for a full range of accident
scenarios and meteorological conditions. As it represents a specific challenge to an
adequate emergency plan, the contention meets the requisite criteria and is admit-
ted to the proceeding.

Contention 3.7

The problems of evacuating children from threatened areas have not
been adequately addressed in the present emergency plans.
The bases for this contention were set forth in the following filings:
1) Parents’ Contentions (See Contention I, bases (4), (5), (6), (7) and (15);
and
2) Parents’ Revision (See Contention V, bases (1)-(10)).

This contention and its bases, specifically challenging the adequacy of the range
of protective actions provided in the emergency plans, meet the requisite criteria
set forth above and shall remain in the proceeding.
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Contention 3.9

The road system in the vicinity of the Indian Point plant is inadequate for
timely evacuation.

The bases for this contention were set forth in the following filings:

1) WESPAC Contentions (See Contention 5); and
2) WBCA's Reply (See Contention in reply to Question 1 and Contention
in reply to Question 5).

This contention and its bases challenge the adequacy of the road network to
accommodate evacuation in Rockland and Westchester counties and meet the
Commission’s standards of specificity and importance. The contention may be
relevant also for possibly providing answers to the Commission’s expressed
interest in establishing the minimum number of hours needed for an effective
evacuation of a ten-mile quadrant at Indian Point. The contention shall remain in
the proceeding.

Commission Question 4

What improvements in the level of emergency planning can be expected
in the near future, and on what time schedule, and are there other specific
offsite emergency procedures that are feasible and should be taken to
protect the public?

We admitted seven contentions under Commission Question 4 in our April 23,
1982 order. We address them seriatim.

Contention 4.1

The plume exposure pathway EPZ should be expanded from its present
10-mile radius in order to meet local emergency response needs and
capabilities.

The bases for this contention were set forth in the following filings:
1) UCS/NYPIRG Contentions (See Contentions II(A), 1I(B), and HI(C));
2) Parents’ Contentions (See Contention 11, basis 7); and
3) Parents’ Revision (See Original Contention II and Proposed Contention
VI, based on Memorandum and Order, April 23, 1982 and basis 2).
The Board believes this contention is too broad as presently stated and has
reformulated the contention as follows:

New Contention 4.1
The plume exposure pathway EPZ should be expanded from its present
10-mile radius in order to meet local emergency needs and capabilities as
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they are affected by such conditions as demography, topography, land
characteristics, access routes, and jurisdictional boundaries.

As reformulzited, the contention and its bases meet the Commission’s standards
of specificity and importance and shall remain in the proceeding.

Contention 4.2

The following specific, feasible offsite procedures should be taken to
protect the public:

a) Potassium iodide should be provided in an appropriate form for all
residents in the EPZ,

b) Adequate sheltering capability should be provided for all resi-
dents in the EPZ.

c) License conditions should prohibit power operation of Units 2and
3 when the roadway network becomes degraded because of
adverse weather conditions.

d) The roadway network should be upgraded to permit successful
evacuation of all residents in the EPZ before the plume arrival
time.

The bases for this contention were set forth in the following filings:
1) UCS/NYPIRG Contentions (See Contention III(A), subparts (a), (b),
(c), and (e)).
2) RCSE’s Supplement (See Contention 4).
We retain this contention without change since it meets the Commission’s
criteria of providing a sound basis for exploring whether additional requirements
are necessary for the Indian Point facility.

Contention 4.3

There are no feasible offsite emergency procedures which can adequate-
ly protect the public.
The bases for this contention were set forth in the following filings:
1) “Contentions of the Friends of the Earth, Inc., and New York City
Audubon,” dated December 2, 1981 (hereinafter FOE/Audubon Con-
tentions) (See Contention 1);
2) WBCA's Reply (See Contention in reply to Question 4); and
3) WESPAC'’s Contentions (See Contention 5).
We have reviewed this Contention, its bases, and the comments made thereon
during the April 13-14, 1982, prehearing conference, and have decided, in light of
the Commission’s guidance, that the contention must be deleted. It offers no new
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suggestions for improving emergency planning or plant safety. Mere criticisms of
existing emergency plans provide nothing that is not already covered in conten-
tions accepted under Commission Questions 1 and 3. Therefore, Contention 4.3
shall be eliminated.

Contention 4.4

The emergency plans should be upgraded by taking account of special
groups with special needs in emergencies. In particular, provision must be
made for evacuating persons who are dependent upon others for their
mobility.

The bases for this contention were set forth in the following filings:

1) WESPAC's Contentions (See Contention 6);
2) Parents’ Contentions (See Contention 1, basis (22) and Contention II,

basis (7));

3) Parents’ Revision (See Contention X); and
4) UCS/NYPIRG Contentions (See Contention I(B)(2), basis (6) and Con-
tention I(A), basis (7)).

We have decided to delete this contention from consideration under Commis-
sion Question 4 because the contention and its bases challenge the adequacy of the
emergency plan but do not offer specific additional emergency planning measures
which should be required. However, we find that the bases mentioned above
identify specific inadequacies in the plan which are important to answering
Commission Question 3, and which might not be covered in the bases of conten-
tions already admitted. Therefore, we have decided to reformulate Contention 4.4
as a contention to be considered under Commission Question 3. This contention
shall be labelled Contention 3.10 and shall state as follows:

Contention 3.10

The emergency plan fails to conform to NUREG-0654 in that, contrary
to Evaluation Criterion I1.J.10.d., proper means for protecting persons
whose mobility may be impaired have not been developed. Specifically,
adequate provisions have not been made for groups named in the bases
submitted for the following contentions:

WESPAC 6

Parents I, basis (22) and Il basis (7)

UCS/NYPIRG I(B)(2), basis (6) and I(A) basis (7).
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Contention 4.5

Specific steps must be taken by NRC, State, and local officials to promote a
public awareness that nuclear power plant accidents with substantial offsite risks
are possible at Indian Point.

The basis for this contention was set forth in “UCS/NYPIRG Contentions,” in
Contention I(B)(7).

Upon reconsideration of this contention and its basis, we have determined that a
“sound basis” has not been provided for the suggested additional measure and that
the contention does not meet the standard of specificity required under the
Commission guidelines. Analysis of the TMI-2 accident alleging a failure of the
NRC to promote the necessity for emergency planning in that case does not provide
a sufficient basis to support a contention that more steps are necessary in this case,
particularly in light of the emergency planning requirements embodied in NRC
regulations since the TMI-2 accident. In addition, the essence of this contention,
i.e., the need for advance public information, is encompassed in UCS/NYPIRG
Contention I(A) (bases (7) and (9)), which has been accepted for litigation under
Contention 3.1. Therefore, Contention 4.5 shall be eliminated.

Contention 4.6

A maximum acceptable level of radiation exposure for the public must
be established before any objective basis will exist for adequate emergency
planning.

The basis for this contention was set forth in “UCS/NYPIRG Contentions,” in
Contention I(B)(6).

We have determined that this contention should also be deleted from the
proceeding. It calls for the establishment by the NRC of acceptable dose levels
under accident conditions in order that responsible emergency planning can be
evaluated. This contention challenges the NRC regulations without providing a
sound basis for why such a measure is necessary for Indian Point in particular.
Were the NRC to issue acceptable dose levels, they would apply to every nuclear
facility. Our responsibility is to look at the extent to which nearby population
affects the risk posed by Indian Point as compared to the spectrum of risks posed
by other nuclear power plants. This contention does not meet that guidance.

Contention 4.7

The present emergency planning brochures and present means of alert-
ing and informing the population of an emergency do not give adequate
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attention to problems associated with persons who are deaf, blind, too
young to understand the instructions, or who do not speak English.

The bases for this contention were set forth in the following filings:

1) Parents’ Contentions (See Contention I, bases (2), (17), and (22); and
Contention 11, basis (7));

2) Parents’ Revision (See Contention XIII);

3) WESPAC'’s Contentions (See Contention 2, bases (e) and (f)).

Upon reconsideration of this contention and its bases, we have determined that
parts of the contention are subsumed in contentions under Commission Question3.
In addition, as currently phrased the contention merely identifies inadequacies but
does not suggest additional measures. On the other hand, the bases submitted do
provide a sound basis for proposing additional measures that should be required to
notify the special population groups listed in the contention, and this issue is not
treated directly under Commission Question 3. In order to have the benefit of the
parties’ testimony on this matter, and to conform with Commission guidance, we
have decided to reformulate the contention as follows:

Reformulated Contention 4.7

The emergency plans should be upgraded to provide more adequate
methods for alerting and informing persons who are deaf, blind, too young
to understand the instructions, or who do not speak English.

Intervenor Assignments

Lead and contributing intervenor assignments for the retained contentions and
for the reformulated contentions will be the same as listed in our April 23, 1982
order.

III. CONSIDERATION OF NEWLY PROPOSED CONTENTIONS

NYPIRG in “NYPIRG’s Submission" and Parents in “Parents Revision” have
proposed new contentions which we will discuss below,

NYPIRG Proposed Contentions

I. The exercise process is not an adequate basis for determining aspects of
emergency response capability for an accident at Indian Point.

II. Letters of agreement, memoranda of understanding, and mutual aid
agreements signed by the responsible local officials and by the
emergency workers themselves should be the determining criteria in
evaluating emergency response capability.
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Parents’ Proposed Contention

XIV. Preparedness should be demonstrated by the willingness and ability of
emergency workers in the field, by commitments in the form of letters
of agreement from all emergency response agencies including schools,
bus companies, fire departments, ambulance corps, and local Red Cross
chapters, and by the approval, in the form of signatures on the plan, of
elected officials of local governments which will be called upon to
implement the plans.

NYPIRG supports its new Contention I by ten alleged bases which consist
primarily of specific criticisms of the projected emergency planning exercise.
NYPIRG proposes in its new Contention Il certain evaluation criteria which would
replace the drill as a means of determining the adequacy of emergency response
capability at Indian Point. We view Parents new Contention XIII as substantially
identical to NYPIRG’s new Contention II.

We note also that NYPIRG presents its new Contention I as an alternative to our
formulating a Board question on the exercise (NYPIRG's Submission at 2).

We have decided not to formulate a Board question on the exercise and not to
admit the newly proposed contentions. We find that a Board Question on the
results of the exercise is unnecessary because, as we have indicated previously, we
expect FEMA will report the results of the exercise to the Board and the parties.
The results of the exercise will be subject to whatever scrutiny the Board believes
to be essential at that time. Further, we decline to formulate a question on the
adequacy of the exercise and the results of the exercise as a measure of prepared-
ness at Indian Point or to admit NYPIRG's new Contention I because such a
question or contention would challenge the regulations and violate Commission
guidelines under Commission Question 3.

We reject NYPIRG’s new Contention 1I and Parents® new Contention X1V for
two reasons. To the extent the contentions allege that NUREG-0654 Evaluation
Criterion II(A)(3) has not been complied with, the contentions are covered under
previously admitted Contention 3.1 (See especially UCS/NYPIRG I(A) basis 3).
To the extent the contentions propose new measures not required by FEMA or
NRC, they are a challenge to the emergency planning regulations. While such a
challenge is allowed under Commission Question 4, parties must provide a sound
basis for such a contention and such a basis must be connected to the unique
situation at Indian Point. NYPIRG and Parents have failed to show why such a
requirement would be more necessary at Indian Point than at other nuclear power
plants, and therefore, have failed to provide the sound basis required.
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Upon consideration of the foregoing and the entire record in this matter, it is this
7th day of January, 1983,
ORDERED
1. Thatthe following contentions set forth in our Order of April 23, 1982, shall
be retained and litigated in this proceeding:
Under Commission Question 3
3.1, 3.3, 3.4,3.6,3.7,and 3.9
Under Commission Question 4
4.2
2. That Contentions 4.1, 4.4 and 4.7 shall be reformulated. As reformulated,
old Contention 4.4 will be litigated under Commission Question 3 as Contention
3.10. Old Contentions 4.1 and 4.7, as reformulated, retain their original numbers
and will be litigated under Commission Question 4.
3. That Contentions 3.2, 4.3, 4.5, and 4.6 shall be eliminated from the
proceeding.

4. That the motions by NYPIRG and Parents for the admission of new conten-
tions and formulation of a new Board Question are denied.

THE ATOMIC SAFETY AND
LICENSING BOARD

Dr. Oscar H. Paris
ADMINISTRATIVE JUDGE

Frederick J. Shon
ADMINISTRATIVE JUDGE

James P. Gleason, Chairman
ADMINISTRATIVE JUDGE

Bethesda, Maryland
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD

Before Administrative Law Judge:

Morton B. Margulies

In the Matter of Docket No. P-564-A
ASLBP No. 76-334-07-AN
(Antitrust)
PACIFIC GAS AND ELECTRIC
COMPANY
(Stanislaus Nuclear Project,

Unit 1) January 19, 1983

The Licensing Board grants applicant’s motion to withdraw its construction
permit application without prejudice subject to its compliance with terms and
conditions established by the Board for the preservation of discovery documents.

RULES OF PRACTICE: DISMISSAL OF PROCEEDINGS

The possibility that an intervenor may be faced in the future with a refiled
application and attendant burdens of renewed intervention is no bar to granting a
motion to withdraw an application for the construction of a nuclear plant, without
prejudice. Any harm the intervenor may suffer, recognized as such under the law,
can be overcome by attaching appropriate compensating conditions as a require-
ment for withdrawal.

RULES OF PRACTICE: DISMISSAL OF PROCEEDINGS

The decision of the applicant to withdraw its application for the construction of a
nuclear plant was a business judgment. The law on withdrawal does not require a
determination of the soundness of the decision. What can be required of the
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Licensing Board is to appropriately condition the order governing the dismissal to
overcome legally recognized harm arising from allowing the withdrawal without
prejudice.

MEMORANDUM AND ORDER
(RULING ON MOTION FOR WITHDRAWAL)

Applicant Pacific Gas and Electric Company (PG&E) filed a motion in the
captioned proceeding to withdraw its application, without prejudice, and proposed
as a condition to the termination a method for the preservation of documents made
available through discovery. It seeks to end the proceeding on the bases that any
need for the Stanislaus Nuclear Project will not arise until the year 2001 and
beyond and that construction of the facility is dependent upon being successful in
its challenge to California’s “nuclear safeguard laws.”

Inresponse, Nuclear Regulatory Commission Staff (Staff) supported the motion
and intervenor State of California Department of Water Resources (DWR) did not
object to it. They agreed on the need to preserve documents but differed on how it
should be accomplished. By a joint answer filed by intervenors, Northern Califor-
nia Power Agency (NCPA) and the Cities of Anaheim and Riverside, California
(Cities), they opposed the withdrawal of the application and were of the position
that if withdrawal were permitted the proposed condition for the preservation of
documeénts was inadequate and that additional conditions were required.

The intervenors in opposition asserted the motion for withdrawal should be
denied because applicant had not committed itself to not building the Stanislaus
Nuclear Project and that the proposed termination of the proceeding was a ploy to
remove applicant from the Commission’s scrutiny and provided PG&E with the
opportunity to resubmit the application at a more advantageous time to it. They
assert applicant’s request is unsupported in law or fact. NCPA and Cities claim that
should the motion be granted, in order that they not be prejudiced by the termina-
tion, a more comprehensive document preservation condition is required and that
additional conditions are needed to reimburse intervenors for costs and expenses
including attorney fees, and to require PG&E to make available discovery docu-
ments from this proceeding in other proceedings to which it is a party and to agree
to waive any objections to a full hearing on the adequacy of the Stanislaus
Commitment in Pacific Gas and Electric Company (Diablo Canyon Nuclear Plant,
Units 1 and 2), NRC Docket Nos. 50-275 and 50-276.

On September 21, 1982, oral argument was held before me on the motion for
withdrawal and possible terms and conditions that should be imposed if the motion
were to be granted. Applicant, Staff and DWR maintained their previously taken
positions on the motion and entered into a stipulation agreeing to the method by

46



which discovery documents should be preserved. NCPA and Cities continued in
their opposition to the motion and were not parties to the stipulation. They
requested the opportunity to comment in writing by October 21, 1982 on the
adequacy of the proposal for the preservation of documents. The request was
granted and they submitted their comments. PG&E and Staff submitted responses
basically asserting that intervenors’ comments were not meritorious.

A brief recitation of past events relevant to the motion is appropriate. On July
11, 1975, PG&E, pursuant to 10 CFR 50.33a provided to the Commission
“Information Requested by the Attorney General for Antitrust Review” in connec-
tion with its intention to construct a nuclear electric generating facility identified as
the “Stanislaus Nuclear Project.” The Department of Justice on May S, 1976
advised the Commission of its approval of a Statement of Commitment which it
believed would obviate the antitrust problem posed by PG&E activities. On April
30, 1976, PG&E accepted the Stanislaus Commitment agreeing to its attachment
as part of the conditions to licensing the Stanislaus Nuclear Project and agreed that
if the facility were not constructed by 1979, to attach it as part of the license
conditions of its Diablo Canyon Project. Upon that basis Department of Justice
declined to recommend that this Commission hold an antitrust hearing in accord-
ance with Section 105 of the Atomic Energy Act, as amended. (PG&E never filed
that part of the application dealing with the physical construction of the Stanislaus
facility, so that it was not built by 1979 and the Stanislaus Commitment became
part of the license conditions of the Diablo Canyon Project.)

On April 15, 1977, the Licensing Board assigned to this proceeding granted the
DWR, NCPA and Cities petitions to intervene and ordered an antitrust hearing
pursuant to Section 105 of the Atomic Energy Act, as amended, in connection with
PG&E's proposed construction of the Stanislaus Nuclear Project. The matter is
reported in Pacific Gas and Electric Company (Stanislaus Nuclear Project, Unit 1)
LBP-77-26, 5 NRC 1017 (1977).

Since 1977 the parties have undertaken extensive discovery. Several million
documents are involved and in excess of one million and a half have been
produced.

PG&E and Staff filed a joint motion on February 13, 1981 for suspension of
discovery. Applicant based its request on the California nuclear laws and its plans
for Stanislaus. In 1976 California implemented amendments to the Warren-
Alquist State Energy Resources Conservation and Development Act (Cal. Pub.
Resources Code, §25,000 et seq.) that prohibit the construction of new nuclear
plants until a State commission finds that proper means exist for the disposal of
high-level nuclear waste. The State commission has determined that it cannot so
find and nuclear plants cannot be approved in California. In 1978, PG&E chal-
lenged the California nuclear laws and in 1980 obtained a judgment that the
statutes were unconstitutional (Pacific Gas and Electric v. State Energy Re-
sources, 489 F.Supp. 699 (1980). At the time of deciding the joint motion for
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suspension of discovery an appeal had been taken to the United States Court of
Appeals for the Ninth Circuit and it had not been decided. (The Ninth Circuit has
since reversed the lower court in the case now captioned Pacific Legal Foundation
v. State Energy Resources Conservation and Development Commission, 659 F.2d
903 (1981). The matter was taken by PG&E to the United States Supreme Court
(No. 81-1945) and in June 1982 certiorari was granted. The case is presently
pending.) PG&E considered it impractical to proceed with Stanislaus because of
the uncertainty of the California law. Another ground applicant gave for the
proposed suspension of discovery was a change in baseload power needs and that
as a result the need for Stanislaus power was pushed back 3 or 4 years.

Barton W. Shackleford, President and Chief Operating Officer of PG&E,
submitted an affidavit in support of the motion, dated March 2, 1981, setting forth
that the need for Stanislaus power was for 1997 and beyond and that a Stanislaus
construction permit would be required in 1989.

Staff gave as its reason for supporting the motion the then current state of the
application as described by PG&E and the inability to justify the continuing
expenditure of money, time and effort on the proceeding.

The Licensing Board on July 9, 1981, denied the motion upon the bases
applicant would build the facility if the legal questions were resolved in its favor
and that considering the massive effort already put into discovery and the desire
and ability of the intervenors to assure full ventilation of the antitrust issues it
would be wasteful and inexpedient to suspend discovery.

On September 18, 1981, PG&E filed a pleading captioned “Notice of Prematur-
ity and Advice of Withdrawal.” It notified the Commission that PG&E was
withdrawing from what it termed a “pre-application proceeding.” The following
justification was given. It did not consider its prior participation as that of an
applicant. The information it submitted for antitrust review pursuant to 10 CFR
50.33a was not followed within 36 months with an application for a construction
permit, as provided for in the regulation. That part of the application for the actual
construction of the facility was never filed. Because it continued to be faced with
impediments to constructing and operating the facility, PG&E decided to with-
draw from the proceeding. It had concluded that the expense of continued partici-
pation in what had proved to be a very costly enterprise was no longer justified.

The impediments to its continuing were California’s restrictive nuclear laws and
the remoteness in time for the need for the Stanislaus facility, being some fifteen
years in the future. By order of March 17, 1982 (CLI-82-5, 15 NRC 404), the
Commission ruled that PG&E could not unilaterally withdraw from the proceed-
ing. It found that submitting antitrust information pursuant to 10 CFR 50.33a is
part of the application for a construction permit, as that term is defined in 10 CFR
2.101(a)(5). It therefore treated the motion as a request for permission to with-
draw. Because a notice of hearing had been issued in the case, under 10 CFR
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2.107(a), it ruled the matter to be within the jurisdiction of the Licensing Board and
referred the matter to it for disposition.

Interim to the filing of the “Notice of Prematurity and Advice of Withdrawal”
and the issuance of the Commission order, DWR on October 5, 1981 filed a motion
to enter a formal réprimand and censure of applicant for allegedly refusing to
comply with the discovery orders and directions of the Licensing Board from
September 21, 1980 through September 1981, when the “Notice of Prematurity”
was filed. Staff responded to the motion on October 5, 1981 and was of the position
it could not agree with DWR's interpretation of the facts or its characterization of
PG&E's conduct as set forth in the motion. Staff sought denial of the motion.

DWR previously raised the matter of noncompliance by PG&E with discovery
orders on July 10, 1981 in an answer to a motion of applicant for a protective order
staying discovery pending final disposition of the joint motion for the suspension
of discovery. On July 30, 1981, in an order denying the motion, the Licensing
Board ordered, “That discovery by the parties be resumed promptly in accordance
with their prior agreements and the Board’s orders and directives.”

On March 23, 1982 the proceeding was assigned to the presently constituted
Licensing Board. (Its membership changed briefly in the period October 25, 1982
to December 28, 1982 for good cause.) The Licensing Board, by Memorandum
and Order of April 9, 1982 authorized the parties to make a de novo filing of the
motion to withdraw and of the answers in order to give the parties a full and fair
opportunity to meet the agency’s criteria for deciding the withdrawal issue. The
Appeal Boards had come out with Puerto Rico Electric Power Authority (North
Coast Nuclear Plant, Unit 1), ALAB-662, 14 NRC 1125 (1981) and Philadelphia
Electric Company (Fulton Generating Station, Units 1 and 2), ALAB-657, 14
NRC 967 (1981) subsequent to the filing the parties made on the withdrawal issue.
The subject motion to withdraw and answers were then filed.

Applicant has presented a legally sufficient case for granting of its motion for
withdrawal, without prejudice.

Commission regulation 10 CFR 2.107(a) provides that withdrawal of an appli-
cation after issuance of a notice of hearing, as occurred in this proceeding, shall be
on such terms as the presiding officer may prescribe. The Appeal Board added to
the law on withdrawal before the Commission in Fulton, supra, stating that the
licensing boards may not abuse this discretion by exercising their power in an
arbitrary manner and that the terms prescribed at the time of withdrawal must bear
a rational relationship to the conduct and legal harm at which they are aimed.

The Federal Rule on voluntary dismissal by order of the Court, Fed. Rul. Civ.
Proc. 41(a)(2), 28 U.S.C.A. is similar to the Commission regulation. It provides
“an action shall not be dismissed at the plaintiff’s instance save upon order of the
Court and upon such terms and conditions as the Court deems proper.”

The Federal practice is that a dismissal without prejudice should be allowed
unless the defendant will suffer some prejudice other than the mere prospect of a
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second Jawsuit. It is an insufficient ground for denial of the motion because
plaintiff may obtain some tactical advantage by dismissal. Substantial prejudice to
the defendant should be the test. Where substantial prejudice is lacking, the district
court should exercise its discretion by granting a motion for voluntary dismissal
without prejudice. 5 Moore's Federal Practice §41.05(2) at41-72. In Le Compte v.
Mr. Chips, Inc., 528 F.2d 601 (1976), the Court stated the basic purpose of Rule
41(a)(2) is to freely permit the plaintiff, with court approval, to voluntarily dismiss
an action so long as no other party will be prejudiced. It allows the plaintiff to
withdraw his action without prejudice to future litigation and permits the court to
attach conditions to the order of dismissal thereby preventing defendants from
being unfairly affected by such dismissal. The case further held that the fact thata
nonsuit may give the plaintiff some precedural advantage in the same forum is not
grounds for refusing to allow dismissal.

It is abundantly clear that the Appeal Boards favor following the Federal
practice in Commission proceedings. For example, see North Coast, supra, at
1135, where it was stated that the possibility of an applicant refiling an application
with attendant expenses for intervenors does not provide a basis for departing from
the usual rule that a dismissal should be without prejudice.

In applying the above criteria to the subject proceeding, the motion for with-
drawal without prejudice should be granted. PG&E has provided adequate
justification for its proposed course. The California “nuclear safeguard laws”
make it impractical for applicant to proceed with the project. It is earnestly seeking
to have them overturned, carrying the matter of their constitutionality to the United
States Supreme Court. When a definitive answer will be given is unknown at the
present time. The Supreme Court should come down with a decision in the case by
the end of its current term but it could call for further hearing. Should the Supreme
Court affirm the Ninth Circuit Court of Appeals, the impediment to construction
remains. Whether the recently passed Nuclear Waste Policy Act of 1982 will
ultimately result in the development of a “proper means™ for the disposal of
high-level nuclear waste that the California State Commission would find satisfies
the State law is so speculative that its consideration is unwarranted.

Should the California statutes be overturned, PG&E would not have a need for
the Stanislaus facility until the year 2001 because of a continuing drop in the
demand for power. It has no intention of seeking a construction permit prior to
1993. Considering that the need for the facility is so far off, applicant has exercised
its judgment and has concluded there is no purpose to continuing with a very
expensive proceeding that does not bear a reasonable relationship to its require-
ments. Applicant’s proposed termination of the proceeding is appropriate to the
circumstances in which it finds itself.

The grounds intervenors set forth for denying the motion are not meritorious.
NCPA and Cities want to keep the proceeding going. They assert they do not want
to see the matter suspended for several years and then be confronted with the
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refiling of the application and the coincident cost of beginning again the Commis-
sion’s investigation into PG&E’s alleged anticompetitive activities. Intervenors
have experienced extensive costs in connection with their participation in the
proceeding and perceive PG&E's motion as a ploy to remove its competitive
activities from the Commission’s scrutiny while leaving open the opportunity to
renew its application at a time most advantageous to PG&E. -

No convincing evidence has been submitted to establish that PG&E's proposed
course is other than a practical solution to its situation rather than a device to abuse
and compromise the adjudicatory process. Intervenors’ concern about being faced
with a refiled application with attendant burdens, under existing law and practice,
provides no basis for denying the motion, without prejudice. Any prejudice they
may suffer, recognized as such under the law, can be overcome by attaching
appropriate compensating conditions, allowing the withdrawal without prejudice.

Contrary to the position of the opposing intervenors, the factual basis for the
motion for withdrawal is sufficiently documented. The matter of the California
nuclear laws, as a barrier to proceeding with the project would probably be enough
to support the requested termination of the proceeding and there is no question as to
their current status.

As to not needing the power from the Stanislaus facility until the year 2001, it is
supported in part by the March 2, 1981 Shackleford affidavit and the declaration of
James H. Malinowski of May 3, 1982 made under the penalty of perjury. Both are
knowledgeable as to applicant’s situation, Shackleford being the president and
chief operating officer of the corporation and Malinowski supervising engineer in
generation planning and responsible for assessment of conventional and emerging
generation technologies as resource expansion options. Applicant’s counsel repre-
sents the latter to be in charge of the schedule the deponent discusses. Intervenors
quibble with the form of the Malinowski statement which is binding as an affidavit
under California statute but does not conform to that required under Federal
practice. Applicant is willing to revise the format. The matter is not of significant
consequence. Applicant should resubmit the statement in a revised format con-
forming to Federal practice.

Admittedly the statements of Shackleford and Malinowski are conclusive in
nature but considering their purpose they are adequate. It is unnecessary to go
behind the documents through cross-examination or deposing of the individuals as
NCPA and Cities would do. The filing of an application to construct a nuclear
power plant is wholly voluntary. The decision of PG&E to withdraw its application
is a business judgment. The law on withdrawal does not require a determination of
whether its decision is sound.! PG&E has given as a basis for withdrawal it has no

1 DWR viewed the possibility of PG&E building a nuclear facility to be highly remote. It considered
the condition of the money market and applicant’s financial condition to be such as to mzke it unlikely
for PG&E to invest in a new nuclear project.
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need for the facility within a reasonable period of time and that to continue with the
proceeding now would be unduly costly and unnecessary. No useful purpose
would be served for requiring an analysis to be made to determine the soundness of
what is its business judgment. To attempt to go back by way of deposition,
cross-examination or an evidentiary hearing to evaluate the validity of the data it
relied upon would be an unjustified time-consuming and costly exercise. What is
required to be done is to compensate intervenors, for any legally recognized harm
done to them, by appropriately conditioning the withdrawal order.

NCPA and Cities, in seeking to have applicant press on with the proceeding,
claim that accepting applicant’s time frame of the need for a construction permit by
1993 and an operating license by 2001 it would be appropriate to continue with
discovery to meet those dates. Concededly the licensing process is not as speedy at
times as we would like, but it does not require a continuous proceeding where
discovery started in 1977, for obtaining a construction permit by 1993 and an
operating license by 2001. It is applicant’s option on a new application whether
pursuant to 10 CFR 50.33a(b) it shall submit the information requested by the
Attorney General for antitrust review 9 months or 36 months prior to submitting
that portion of the application dealing with the construction of the facility. Itis not
for intervenors to make that decision for applicant. Antitrust review can be had
simultaneously with the handling of that part of the application dealing with the
construction permit. Intervenors by their proposal would extend the time for
obtaining a construction permit well beyond that required. It would be unwar-
ranted and harmful to the adjudicatory process.

The record is convincing that applicant intends to build the Stanislaus Nuclear
Project when its conditions for doing so are met. Its position is not viewed as being
significantly different from its representations to the U.S. Supreme Court as made
known by the opposing intervenors. PG&E’s position on going ahead with the
facility presents no basis for denial of applicant’s motion under existing law.

As part of its motion for withdrawal PG&E stated it was agreeable to a program
that preserves existing document production efforts for a reasonable period of time
and submitted a proposed methodology to preserve the discovery efforts in the
proceeding. The parties in their written responses differed with one another on the
approach submitted.

At the oral hearing on September 21, 1982 PG&E stipulated to the terms of a
proposed order concerning preservation of discovery documents should withdraw-
al be authorized. The terms of the proposal are attached as an appendix. They
provide for applicant to advise the parties by no later than 3 years from the date of
the order of its intentions as to Stanislaus. If Stanislaus is to be cancelled, the order
for preservation will terminate. If construction of Stanislaus is to be advanced, the
parties are to be notified, and should it be delayed, any party may seek a
maodification of the order. The terms for preservation are sufficiently explicit and
comprehensive so as to provide an effective means for preserving the current state
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of discovery, in which all of the parties have heavily invested money, time and
effort. The comments of NCPA and Cities show no significant defect in the
methodology to establish it as unworkable, unfair or unsound. It provides a
reasonable method for preserving the fruits of discovery for the benefit of all of the
parties and is adopted as a condition for permitting the withdrawal of the applica-
tion without prejudice. Should the parties wish to modify the obligations created
by the preservation requirement to better serve their needs there is a provision that
it can be done by stipulation. The obligation for preservation and retention of
documents is made applicable to all of the parties in order to effectively preserve
the status quo in the discovery process. It cannot only be made applicable to PG&E
as it would then become a meaningless, unjust exercise.

NCPA and Cities seek the imposition of additional conditions for withdrawal in
order to compensate them for the alleged harm termination will cause.

They seek the imposition of a condition requiring PG&E to pay costs and
expenses including attorney fees. Federal court practice permits, as a condition for
voluntary dismissal prior to judgment, requiring a plaintiff to pay defendant’s
litigation costs as an equitable means to protect a defendant against unnecessary
expense while preserving the plaintiff’s right to institute a subsequent suit on the
same cause of action. 5 Moore’s Federal Practice, §41.05[1] at 41-53 and 41-54.

In North Coast the Appeal Board left open the question of whether the Commis-
sion is authorized to condition withdrawal upon payment of the opposing parties’
expenses. In footnote 11 at page 1135 it stated:

We note that the case at bar did not entail lengthy discovery, or proceed
through the trial stage. It hardly got off the ground. We leave open the
question whether something short of a dismissal with prejudice, such as
conditioning withdrawal of an application upon payment of the opposing
parties’ expenses might be within the Commission’s powers and otherwise
appropriate where the expenses incurred were substantial and intervenors
developed information which cast doubt upon the merits of the application.

NCPA and Cities have not demonstrated that they have been prejudiced to a
degree to warrant payment of their expenses because of the granting of the motion
to withdraw, even if the Commission were authorized to do so. Intervenors have
incurred substantial expenses in a lengthy discovery process but the proceeding
never even progressed through the discovery stage. It was nowhere near approach-
ing a determination on the merits nor had intervenors developed information which
cast doubt upon the merits of the application. Furthermore, they received value for
the expenses incurred. Discovery documents will be preserved as a condition to
withdrawal. Should applicant proceed with another application they will be
available. Also, intervenors have made use of the discovery documents in other
proceedings. No factual basis has been presented where intervenors would be
entitled to the payment of their litigation expenses.
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Under the circumstances of the proceeding there is no need to determine whether
the Commission has the power to authorize the payment of litigation expenses as a
condition of permitting withdrawal of an application without prejudice, but it
would appear not. The Commission is a body of limited powers. Its enabling
legislation has no provision empowering it to require the payment of a party’s costs
and expenses. The regulations the Commission has promulgated does not provide
for it. It has no equitable power it can exercise as courts have. The concept is
foreign to the Commission’s adjudicatory process.

Opposing intervenors further seek as conditions to termination the requiring of
all parties to agree: (1) that any document produced in this proceeding shall be
usable in any other proceeding without concession of the admissibility of such
document; and (2) to the transfer of all discovery and the record of this proceeding
to any enforcement action the Commission may order in PG&E’s Diablo Canyon
docket. Any relief to be granted to intervenors should be to overcome prejudice to
them resulting from the ordering of termination of the proceeding and being faced
with another one in the future. Requiring the preservation of discovery documents
will afford intervenors the protection they require. The extraordinary relief sought
by NCPA and Cities bears no reasonable relationship to any harm they might suffer
through withdrawal of the application without prejudice and the institution of a
new proceeding. The conditions they seek of making the documents and record of
this proceeding available for inclusion in other cases are unjustified and the request
must be denied. This proceeding is not part of any other. The results intervenors
seek should be pursued in other forums.

The only matter remaining that is undecided is DWR’s October 5, 1981 Motion
for Reprimand and Censure. DWR states it made the motion largely in an effort to
get PG&E to comply with the orders of the Licensing Board and to obtain
documents required in discovery. In its belief that there will be no hearing on
Stanislaus in the near future there is not going to be any further document
production in this case for several years. DWR views the motion now to be
principally a matter between applicant and the Nuclear Regulatory Commission.
Staff continues to be of the position that it initially took, that the motion should be
denied as being without substance. NCPA and Cities believe that applicant
willfully and persistently violated the Licensing Board’s orders, which is a matter
of such gravity as to require immediate and unequivocal action by the Commis-
sion, regardless of the disposition of the motion to withdraw. They assert applicant
should be at least required to produce all documents which it was obligated to
produce from the beginning of its self-imposed moratorium on discovery in
September, 1980, to the date of any other order in this matter issued by the
Presiding Judge, for which PG&E should bear the cost.

The law does not require the doing of vain things. The party that submitted the
motion does not want to pursue the matter. Staff has always opposed the motion.
The proceeding is being terminated and no related discovery can be expected for
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quite a few years. Applicant’s noncompliance with discovery orders was previous-
Iy raised by DWR with the Licensing Board and it then came out with its order of
July 30, 1981 requiring that the parties resume discovery promptly in accordance
with the Board’s orders and directives. Applicant’s conduct for only a very short
period was not under consideration by the Licensing Board. Considering all of
these circumstances it would be a waste of time and effort to resurrect the matter in
order to adjudicate it. No useful purpose would be served by it. The motion is
therefore dismissed.

In ruling upon all of the foregoing it was taken into consideration DWR had
entered into an agreement with PG&E so that intervenor has a less urgent need for
antitrust relief. The terms of the agreement were not made known.

ORDER

Upon consideration of all of the foregoing, it is hereby ORDERED:

1. That applicant’s motion for the withdrawal of the application is granted,
without prejudice, subject to the condition that it comply with the provisions of the
attached Appendix that sets forth terms and conditions for the preservation of
discovery documents and is incorporated herein by reference;

2. That in addition, should any party fail to comply with the terms and
conditions for the preservation of documents set forth in the Appendix and
incorporated herein, that party shall forfeit all rights related to the preservation
requirement and cannot seek enforcement of any of its terms and conditions against
any other party;

3. That the Motion to Reprimand and Censure applicant is dismissed; and

4. That the proceeding is dismissed.

FOR THE ATOMIC SAFETY AND
LICENSING BOARD

Morton B. Margulies
ADMINISTRATIVE LAW JUDGE

Dated at Bethesda, Maryland,
this 19th day of January, 1983.
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[PROPOSED] ORDER CONCERNING PRESERVATION OF
DOCUMENTS

For the purpose of preserving documentary evidence that may be relevant to an
antitrust review of Unit No. 1 of the Stanislaus Nuclear Project, the parties are
ordered to preserve evidence as follows:

I. DEFINITIONS

1.1 *“Applicant” means Pacific Gas and Electric Company.

1.2 “Central Files” means those documents of a Party maintained under a
common classification scheme that is used throughout the Party’s organization or
among several discrete units of that Party. .

1.3 “Designated Documents™ means documents, other than documents con-
tained in Designated Files, that have been designated by one or more other Party
for production in this proceeding but which have not yet been produced.

1.4 “Designated Files” means files that have been designated by one or more
other Party for production in this proceeding, irrespective of whether or not its
contents have yet been produced. “Designated Files” includes files created after
document screening and having substantially the same number, title, or topical
description as a Designated File.

1.5 “Documents Produced” means documents that have already been made
available for copying by other Parties in this proceeding. Documents are not
“Documents Produced” merely by virtue of having been made available for
preliminary screening.

1.6 *“Eliminated Documents™ means (a) in the case of Central Files, docu-
ments contained in files other than Designated Files; and (b) in the case of Private
Files, documents that have been reviewed by other Parties and determined not to be
required for production.

1.7 *“Intervenors” means the State of California Department of Water Re-
sources (DWR), the Northern California Power Agency and its members (NCPA),
and the Cities of Anaheim and Riverside (Cities).

1.8 *“Private Files” means all documents in the possession, custody, or control
of a Party, its officers, employees, or agents, other than Central Files. “Private
Files” does not include documents in custody of counsel not employed by the
Party.

1.9 *“Party” means Applicant, Intervenors, and Staff.

1.10 “Staff” means the staff of the Nuclear Regulatory Commission.

1.11 *1977 Order” means the “Amended Adopted Order Regarding Preserva-
tion of Documents,” adopted by the Atomic Safety and Licensing Board on
September 9, 1977.
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II. PRESERVATION AND RETENTION OF DOCUMENTS

2.1 Pending further order of the Commission or its designated presiding
officer, all Parties shall preserve and retain documents as provided herein.

2.2 Documents contained in Central Files shall be retained in accordance with
the 1977 Order except as follows:

(a) Documents produced need not be retained.

(b) Documents in Central Files but not contained in Designated Files need
not be retained.

2.3 Documents not presently contained in Central Files that would, in the
ordinary course of business, be placed in Central Files shall be retained, provided
they would, in the ordinary course of business, be filed in Designated Files.

2.4 Documents in Private Files shall be retained in accordance with the 1977
Order except as follows:

(a) Documents produced need not be retained.

(b) Eliminated documents need not be retained.

(c) Documents generated after the date of this order, which would not, in
the ordinary course of business, be sent to Central Files, need not be
retained.

2.5 Notwithstanding the foregoing, any document which would have been
produced but for the determination of a Party not to produce it and instead to make
a claim of privilege for the document, shall be retained. This requirement includes
documents for which no claim of privilege has ever in fact been made.

III. GENERAL PROVISIONS

3.1 The Parties may, by stipulation filed with the Commission, modify the
obligations created by this order.

3.2 Within three years of the date of this order, or earlier if it so chooses,
Applicant shall file with the Commission a verified statement of its then-existing
plans for the construction of the Stanislaus Nuclear Project, including the projected
dates for filing an application for a construction permit and for full operation.
Should the scheduled operating date for the Stanislaus Nuclear Project become any
date earlier than January 1, 2001, Applicant shall promptly file a verified statement
to that effect, setting forth its then-existing plans.

3.3 Should astatement filed by Applicant pursuant to the preceding paragraph
state that applicant has eliminated the Stanislaus Nuclear Project from its construc-
tion schedule and future generation resource plan, the obligations of all Parties
pursuant to this Order to retain documents shall be terminated 60 days after filing
and service of said report, unless the Commission or its presiding officer otherwise
orders.

57



3.4 If the statement filed by Applicant pursuant to paragraph 3.2, above,
shows the Stanislaus Nuclear Project having an operation date beyond January 1,
2001, any party may seek a modification of this order.

IT IS SO ORDERED.

ATOMIC SAFETY AND LICENSING
BOARD

Morton B. Margulies
ADMINISTRATIVE LAW JUDGE

Dated at San Francisco, California,
this 22nd day of September, 1982,
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Cite as 17 NRC 59 (1983) LBP-83-3

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD

Before Administrative Judges:

Peter B. Bloch, Chairman -
' Dr. Jerry R. Kline
Mr. Glenn O. Bright

In the Matter of Docket Nos. 50-440-OL
50-441-OL
(ASLBP No. 81-457-04-OL)

CLEVELAND ELECTRIC ILLUMINATING
COMPANY, et al.
(Perry Nuclear Power Plant,
Units 1 & 2) ‘ January 28, 1983

The Licensing Board denies applicant’s motion to reconsider the Board’s
decision denying summary disposition of the quality assurance contention.

SUMMARY DISPOSITION: SEPARATE AND DISTINCT
STATEMENT OF MATERIAL FACTS

The regulatory requirement that a separate and distinct statement of material
facts must be filed by intervenors is mandatory. When such a statement is not filed
the Board must accept the facts contained in the separate and distinct statement of
material facts filed with the motion for summary disposition.
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SUMMARY DISPOSITION: MOVANT’S FILING MUST ESTABLISH
ABSENCE OF GENUINE ISSUE

Even if the respondent fails to file a separate and distinct statement of material
facts in response to a motion for summary disposition, the motion must be denied
unless the motion establishes the absence of a genuine issue of material fact.

RULES OF PRACTICE: RECONSIDERATION (TIMELINESS)

If a party suffers a harm from incomplete answers to its interrogatories, it may
not await a Board decision on the merits of a motion for summary disposition
before calling the harm to the Board’s attention. Permitting a party to assert such a
deficiency as a ground for reconsideration of the Board’s decision is tantamount to
providing it two opportunities to prevail on the merits.

MEMORANDUM AND ORDER

(Reconsideration: Quality Assurance)

Cleveland Electric Illuminating Company, et al. (applicant) has asked us to
reconsider our decision of December 22, 1982 (LBP-82-114, 16 NRC 1909) and to
grant summary disposition of the quality assurance contention, pursuant to the
motion filed by the Staff of the Nuclear Regulatory Commission (staff).! We have
decided to deny applicant’s motion.

I. FAILURE TO FILE A SEPARATE STATEMENT OF MATERIAL
FACTS

A. Applicant’s Allegation

Applicant’s first ground for reconsideration is that Sunflower Alliance, Inc., et
al. (Sunflower) did not file a “separate, short and concise statement of . . .
material facts” in response to its summary disposition motion, that such a state-
ment is required by the regulations, and that the failure to file such a statement
should result in a grant of summary disposition.? Staff supports this argument,

1 Applicant’s Motion for Reconsideration was filed on January 6, 1983. Staff’s motion was filed on
October 29, 1982. The Memorandum and Order deciding the summary disposition motion was issued
on December 22, 1982,

2 Motion for Reconsideration at 2-4,



further elaborating that the language of 10 CFR §2.749(a) is mandatory, requiring
that all the material facts set forth in staff’s own “separate and concise statement of
material facts” — filed in support of its motion, should be deemed to be admitted.3

B. Intervenors’ ReSponse

Both Ohio Citizens for Responsible Energy (OCRE) and Sunflower have filed
responses to applicant’s motion.* OCRE's principal response conceming the need
for a separate statement of material facts is to characterize the requirement as a
procedural technicality that the Board may overlook because of the importance of
the quality assurance issue. It cites Kansas Gas and Electric Company and Kansas
City Power and Light Company (Wolf Creek Generating Station, Unit No. 1),
ALAB-279, 1 NRC 559, 576-77 (1975) for the proposition that the Board may be
lenient with Sunflower’s lawyer’s technical deficiency because he is “new to the
field.”

Sunflower relies on more general principles, urging the Board to consider itself
to be more than just an arbiter blandly calling balls and strikes.® It also urges us to
use our authority to define issues for trial.b

C. Analysis

We are not satisfied by the position of any of the parties. The staff correctly
asserts that the wording of §2.749(a) is unambiguous and controlling. It requires
that “the statement required to be served by the moving party will be deemed to be
admitted unless controverted by the statement required to be served by the
opposing party.” Because of the specific wording of the regulation, we cannot
accept OCRE's citation of Wolf Creek, a case involving application of regulations
concerning the specificity of contentions, a procedural requirement that is not
accompanied by a specific regulatory penalty. Similarly, we cannot accept Sun-
flower’s citation of general principles in the face of an express regulatory require-
ment. ‘

3NRC Staff's Answzr Supporting Applicants’ Motion for Reconsideration, January 19, 1983
(Supporting Answer) at 2-3.

4 OCRE Reply to Applicants’ Motion for Reconsideration, January 21, 1983 (OCRE Reply) and
Sunflower Brief in Opposition to Applicant’s Motion for Reconsideration, January 21, 1983 (Sunflow-
er’s Opposition).

5 Inthe Matter of Cleveland Electric llluminating Company, et al. (Perry Nuclear Power Plant, Units 1
and 2), ALAB-443, 6 NRC 741 (1977).

6 In the Matter of Pacific Gas and Electric Company (Diablo Canyon Nuclear Power Plant, Units |
and 2), ALAB-334, 3 NRC 809 (1976).

7 Emphasis added by the staff.
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We also are troubled that Sunflower’s counsel has placed this Board and his
client in this posture. The regulations are clear. All that is required is to read them.
OCRE's representative, who has no formal credentials as a lawyer, has demon-
strated her ability to read the regulations and to file a separate and concise
statement of material facts. We believe that Sunflower's counsel should be as able.

In this case, the penalty for failing to follow the procedural regulations is not
costly to Sunflower. The standard we must apply may be distilled from a previous
Perry decision, by the Appeal Board, as follows:

Even if no party opposes a motion for summary disposition, the movant’s

filings must still establish the absence of a genuine issue of material fact.?
It is clear to us that an intervenor that does respond to a motion for summary
disposition but that fails to file the required “separate statement” should be no
worse off than one who fails to respond at all.

We must therefore examine the relevant “statement of fact” that we are required
to deem to be true. That statement is:

Discrepancies and noncompliances that have been identified by the staff
since the applicants’ correction of the deficiencies that led to issuance by
the staff of the Immediate Action Letter dated February 8, 1978 are neither
the result of a breakdown in applicants’ construction quality assurance
program nor related to failure to correct the earlier deficiencies in construc-
tion practices and QA [quality assurance] at the Perry site. Affidavit at 119
and 10.°

The affidavit staff refers to does not expand on the grounds found in its
Statement. The affidavit states that there have been discrepancies and noncom-
pliances but that none have been viewed by the staff as “resulting from a break-
down in the Licensee’s construction QA program” and “all were or are being
resolved by the QA program.”?

As we pointed out in our Summary Disposition decision:

[S]taff’s conclusion is not buttressed by supporting facts and reasons and
does not negate the existence of a genuine issue of fact. Even at trial, were
we to accept such unsupported staff statements we would be abrogating our
responsibility as judges and substituting the staff’s judgment for our own.
On ultimate issues of fact, we must see the evidence from which to reach
our own independent conclusions.!!
Staff’s present support for reconsideration of our decision indicates a lack of
understanding for our position, even though we explained it quite carefully in the
just-cited passage. Therefore, let us further explain that the record contains facts
concerning the staff’s doubts about applicant’s ability to identify and correct

8 Cleveland Electric Illuminating Company, et al. (Perry Nuclear Power Plant, Units 1 and 2),
ALAB-443, 6 NRC 741, 753-54 (1981).

9 Staff’s Motion for Summary Disposition at 4.

1014, at Affidavit 2-3.

11 Summary Disposition at 16 NRC 1916.
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problems in a timely manner'? but it does not contain the staff’s reasons for
concluding that these problems are not serious.

To the staff, this record deficiency may seem a technicality. To the Board, it is
crucial, The staff may know why the alleged deficiencies are not serious. The
Board has no notion at all of why this situation is not extremely serious. An
evidentiary hearing is a necessary, and potentially highly effective method of
resolving such ambiguities. In particular, we will be able to explore whether staff’s
investigation of the facts and its reasons for accepting the adequacy of applicant’s
quality assurance program are adequate to persuade the Board.

II. LACK OF RELATIONSHIP TO THE 1978 STOP WORK ORDER

Applicant, supported by staff, argues that intervenors have failed to connect the
recent quality assurance difficulties, related to electrical contracting, to the initial
difficulties, related to concrete.'* We consider this to be an overly literal interpreta-
tion of the causality between the initial difficulty and the more recent one.
Although one relates to concrete and the other to electrical contracting, each
represents a possible inability of management to find and cure a quality assurance
problem that is sufficiently serious that management should be aware of it.

Our conclusions about the causal connection have been strengthened by reading
the investigation report presented to us by applicant in order to complete the
record.'* That investigative report clearly portrays the relationship between the
initial QA problem and the electrical problem. The investigative report indicates
that licensee’s “overview program”™ was instituted subsequent to the NRC's
Immediate Action Letter of February 1978. Apparently, the “nonconformance
trend analysis system” referred to in paragraph 7 of the 1978 Letter!* and the
“overview system” referred to in 1981 are the same system. It is that overview
program that appears to have failed to detect the Comstock problems. Indeed, the
investigators:

informed the [applicant that it] . . . had failed to assure that L. K. Com-
stock had adequately implemented the Quality Assurance Program at the

12 Summary Disposition at 16 NRC 1915, citing Letter from the staff’s Regional Administrator for
Region III to Cleveland Electric Illuminating Company (July 13, 1982) at 2.

13 Applicant’s Motion at 3-5; Staff’s Support at 3-4.

14 Applicant filed the investigative report, attached to a letter from Region 11l to Cleveland Electric
Illuminating Company (September 27, 1982), in order to complete the record by correcting allegedly
misleading documents presented by Sunflower in its opposition to summary disposition. Having read
these documents, we do not find that the record was misleading or that Sunflower erred by not filing
these documents. Consequently, applicant’s reason for filing the document is not sustained and our
discussion of the document, in the text, is a supplementary reason on which we did not rely for our
conclusion.

15 Summary Disposition at 6, citing the February 8, 1978 letter in which the staff confirmed applicant’s
stop-work order.
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Perry Site by not conducting in-depth reviews to investigate the
unsatisfactory and below standard performance rating identified in the
AROQPE's [Assessment Reports of Quality Assurance Program Effec-
tiveness] and CPR’s [Contractor Performance Reports] during 1981. Fur-
ther, [applicant] . . . had failed to identify the findings of this investigation
independent of the NRC.'

Consequently, we find a clear logical relationship between the Comstock allega-

tions and the admitted contention.

We also would admit the Comstock allegation at the summary disposition stage
regardless of whether it were causally related to the initial contention. Contentions
set the stage for discovery. They limit, to some extent, the scope of discovery.
However, if an intervenor discovers a genuine issue of fact that reflects on plant
safety, then it can establish a genuine issue of fact for trial. The principle is similar
to modern federal practice in which pleadings are considered amended as the proof
shifts.

A less flexible rule of practice would be inappropriate for our proceedings. To
throw out a genuine issue of fact, uncovered during discovery, on technical
grounds, would be antithetical to the Commission’s role of protecting the public
and antithetical to the Board’s role of addressing legitimate grievances raised by an
intervenor during litigation.

We note that staff characterizes our action on summary disposition as “admitting
four new quality assurance issues.” We disagree. What we did in the summary
disposition decision was to determine what genuine issues of fact existed. What we
admitted to hearing were genuine issues of fact that were causally related to the
admitted contention and that arose in the course of discovery on the admitted
contention. Staff incorrectly implies that we have admitted new contentions.

III. LIMITATION OF INTERPRETATION

Applicant argues that the only genuine issues of fact relate to the quality
assurance program of Comstock, a single contractor. We disagree, accepting
OCRE'’s interpretation of our decision, as follows:

[TThe testimony identifies some of the basic causes of QA troubles, among
them an overreliance by the utility on its contractors for maintaining a QA
program and insufficient utility QA staff to control contractor activities.
These are precisely the matters the Licensing Board has, rightly, identified
for litigation.!?

On the other hand, we do not believe applicant need be concerned that quality
assurance of all contractors’ performances is as yet at issue. What is at issue is the

16 Inspection Report at 95.
17 OCRE Reply at 9.



“nonconformance trend analysis system” or “overview program,” including the
use of in-depth reviews and efficient follow-up to cure problems identified in
AROQPEs and CPRs. In the first instance, we are interested in the application of
these systems to Comstock. In addition, we are interested in the use of these
systems to control the quality of work of other contractors. At present, we are not
interested in individual instances of nonconformances. Those will be of concern to
us only if we find that management’s role in QA has been sufficiently suspect to
require that we descend to that further level of detail. Evidence concerning
nonconformances will be admissible only to the extent that they can be related to
the admitted issue, concerning management’s role in QA.

This additional interpretation is not intended to supplant the issues we admitted
in our Summary Disposition decision. Our review of the wording of those issues
failed to disclose any error. Our further explanation is intended only to aid the
parties in interpreting our original language, which is still controlling.

IV. SUNFLOWER SELECTED MISLEADING PORTIONS OF
DOCUMENTS

Applicant informs us that a portion of the document showed to us by Sunflower
indicates that the staff concluded that *“a significant breakdown in the electrical
contractor’s quality assurance had not occurred.”® He urges that, therefore, we
were misled and should reconsider.

On balance, we think it would have been preferable if the entire document had
been supplied to us. However, we were not misled. We knew that staff had been
satisfied. The staff affidavit informed us of that, and portions of the Region III’s
July 13, 1982 letter to applicant also indicated staff satisfaction with applicant’s
performance.!” We are grateful to applicant for bringing this new information to
our attention; however, for reasons discussed in Section II, above, staff’s con-
clusions on this matter are not determinative of the summary disposition motion.

V. SUNFLOWER IMPROPERLY FAILED TO REVEAL COMSTOCK
ISSUES IN DISCOVERY

Applicant argues that Sunflower failed properly to answer interrogatories 27
and 28 in its first set of interrogatories, served on October 15, 1981, and that it
therefore was unfairly surprised by Sunflower’s reliance on these issues. Qur
reading of the First set of interrogatories suggests that there is some validity to this
argument. However, we approve of OCRE’s argument that:

18 Region HI's September 27 letter to applicant.
19 See Summary Disposition at 16 NRC 1915.
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Neither staff nor applicant should have been surprised by Sunflower’s
answer. Sunflower used, as basis for its response, the Commission’s
Inspection Reports. Sunflower has, from the beginning of this proceeding
until the present, relied upon these Inspection Reports. Sunflower in-
dicated this in its intervention petition. Both of its motions to expand Issue
#3 included references to Inspection Reports. Applicants are certainly
aware that Sunflower’s counsel receives these reports from the NRC’s
Region III.

In fact, applicant apparently anticipated Sunflower’s use of Inspection
Reports. In their Third Set of Interrogatories and Request for Production of
Documents to Sunflower, dated September 30, 1982, Interrogatory #5,
applicant asks for information within Sunflower’s knowledge involving
any QA or construction deficiencies at Perry. Applicant clearly states that
“Sunflower need not restate information contained in applicant’s reports to
the NRC or to the NRC's inspection reports.” Thus, Sunflower’s “failure”
to identify the Comstock problems in its discovery responses is no failure at
all, but rather is consistent with applicant’s instructions. . . .20

We do not think that applicant can legitimately claim surprise that a Notice of
Violation that called into question its “overview program” would be relied on by
Sunflower. Its surprise appears to be less from Sunflower’s reliance on this
Violation than from the Board’s acceptance of the relevance of the violation. It
could hardly have been unaware of the Notice, which does not appear to have
gained anonymity from being among countless other like notices.

Nevertheless, we have considered the information submitted to us by applicant
and have discussed it in Section II, above. Even had we permitted a reply, we
would not have changed our opinion.

We note that applicant could have brought this “surprise” to our attention before
we issued our decision on Summary Disposition. Though our decision may have
appeared more rapidly than is customary for such decisions, applicant should have
been aware that we often act with comparable speed. Within the time we took to
decide the issue, applicant could have telephoned us to tell us it ought to have the
right to reply. By waiting, applicant gained the advantage that we might have
decided Summary Disposition in its favor, without having a complete investiga-
tive report brought to our attention. The effect of applicant’s delay, which no doubt
was inadvertent (though applicant has not said so), is that applicant is now asking
for a second crack at bat when one crack would have done. We also note, without

20 OCRE's Reply at 5-6.
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imposing any immediate sanction, that applicant exceeded the 10-day limitation
that ordinarily should apply to motions for reconsideration.?!

Consequently, we consider the claim of surprise to be without merit and to have
been untimely, as well.

ORDER

For all the foregoing reasons and based on consideration of the entire record in
this matter, it is this 28th day of January, 1983,

ORDERED

Cleveland Electric Illuminating Company, et al.’s January 6, 1983 “Motion for
Reconsideration of the Licensing Board’s December 22, 1982 Memorandum and
Order on Summary Disposition of Issue No. 3,” is denied.

FOR THE ATOMIC SAFETY AND
LICENSING BOARD

Peter B. Bloch, Chairman
ADMINISTRATIVE JUDGE

Jerry R. Kline
ADMINISTRATIVE JUDGE

Glenn O. Bright
ADMINISTRATIVE JUDGE

Bethesda, Maryland

21 See Consumers Power Company (Big Rock Point), unpublished (December 7, 1982), at ! (the
doctrine of repose ordinarily requires motions for reconsideration to be filed within 10 days of the
decision for which reconsideration is sought).
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Cite as 17 NRC 69 (1983) CLI-83-2

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

COMMISSIONERS:

Nunzio J. Palladino, Chairman
Victor Gllinsky
John F. Ahearne
Thomas M. Roberts
James K. Asselstine

In the Matter of Docket No. 50-329-CP
50-330-CP
(Remand Proceeding)

CONSUMERS POWER COMPANY
(Midland Plant, Units 1 and 2) February 18, 1983

The Commission issues a statement in which it (1) explains its reasons for not
undertaking sua sponte review of ALAB-691, 16 NRC 897 (1982), and (2) warns
parties and their attorneys of the risk of serious sanctions occasioned by the making
or planning of a deliberate false statement or withholding of material information
in connection with licensing matters.

STATEMENT OF THE COMMISSION

The Commission now has before it the latest controversy originating from the
Midland construction permit proceeding, a proceeding “now in its second de-
cade.” ALAB-691, 16 NRC 897, 902 (1982). We will not repeat here the Appeal
Board’s discussion of the procedural history leading up to the instant dispute. See,
Id. at 902-05. Nor do we believe it necessary to review in detail the particular facts
giving rise to this case. For the limited purposes of this statement, it is sufficient to
note that the present controversy resulted from evidence adduced in 1976 suggest-
ing possible improper conduct on the part of the applicant (Consumers Power
Company), Dow Chemical Company and their respective attorneys over the
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course of six weeks in 1976 while preparing for Show Cause proceedings ordered
by the Commission in response to Aeschliman v. NRC, 547 F.2d 633 (D.C. Cir.
1976), rev'd sub nom., Vermont Yankee Nuclear Power Corp.v. NRDC, 435 U.S.
519 (1978).

Following hearings ordered by the Commission to resolve this question,! the
Licensing Board concluded that Consumers, Dow and their attorneys had failed to
fully discharge their duty of disclosure and that some of the attorneys may have
acted improperly in seeking to limit disclosure.> LBP-81-63, 14 NRC 1768,
1800-1801 (1981). Notwithstanding these conclusions, the Licensing Board deter-
mined that sanctions were neither warranted nor appropriate. /d. On appeal, the
Appeal Board affirmed the Licensing Board's finding that sanctions were unwar-
ranted and inappropriate. ALAB-691, 16 NRC at 920. In doing so, however, the
Appeal Board based its action on that Board's conclusion that the prefiled written
testimony at issue did not omit any material information required to be disclosed
under Section 186 of the Atomic Energy Act, as amended, 42 U.S.C. 2236. The
Appeal Board further determined that any implied criticism of the. conduct by
counsel was unjustified. /d. at 914 and 916-17.

No petitions for review have been filed with the Commission. Moreover, we
have determined that the decision of the Appeal Board does not present a case “‘of
exceptional legal or policy importance™ sufficient to require our sua sponte review
under 10 CFR 3.786(a). Accordingly, the time has come to close the book on this
chapter of the Midland CP proceeding. However, in declining to exercise our
discretion to take review in this matter, we believe it important to make an
observation regarding the type of conduct and attitudes at issue below.

A deliberate false statement or withholding of material information would
warrant the imposition of a severe sanction. The time and resources committed to
an adjudicatory probing of the facts of this case are evidence of our concern over
allegations of this sort. Not only are material false statements and omissions
punishable under Sections 234 and 186 of the Atomic Energy Act, but deliberate
planning for such statements or concerns on the part of applicants or licensees
would be evidence of bad character that could warrant adverse licensing action
even where those plans are not carried to fruition. Moreover, we want to warn
parties and their attorneys that when they engage in conduct which skirts close to
the line of improper conduct, they are running a grave risk of serious sanction if
they cross that line.

| Memorandum and Order of November 6, 1978 (unpublished).

2 There is no dispute that Consumers affirmatively disclosed much of the information at issue as part of
the discovery process and that Dow's witness candidly answered all questions posed to him at the 1976
hearing. The specific issue posited before the Licensing Board was whether Consumers and’or Dow
had a duty to disclose such information as part of Dow's prefiled. written direct testimony submitted to
the Suspension Board in 1976.
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Commissioner Gilinsky dissents from the Commission decision not to take
review.

Commissioner Roberts concurs in the decision not to take review but dissents
from the Commission decision to issue this Statement.

For the Commission*

SAMUEL J. CHILK
Secretary of the Commission

Dated at Washington, D.C.,
this 18th day of February, 1983.

*Commissioner Roberts was not present when this Statement was approved but had previously
indicated his disapproval. Had Commissioner Roberts been present he would have affirmed his prior
vote.
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Cite as 17 NRC 72(1983) CLI-83-3

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

Commissioners:

Nunzio J. Palladino, Chairman
Victor Gilinsky
John F. Ahearne
Thomas M. Roberts
James K. Asselstine

In the Matter of Docket No. 50-289-SP

METROPOLITAN EDISON COMPANY, et al.
(Three Mile Island Nuclear
Station, Unit 1) February 22, 1983

The Commission finds that (1) certain communications between the Commis-
sioners and the NRC staff did not constitute ex parte communications as alleged by
an intervenor; and (2) denies the intervenor’s motion for an evidentiary hearing on
the matters involved in the communications.

RULES OF PRACTICE: EX PARTE COMMUNICATIONS

Discussions of general health and safety problems and responsibilities of the
Commission are not ex parte. 10 CFR 2,780 (d).

ORDER

On November 4, 1982 the Union of Concerned Scientists (UCS) filed an
objection to alleged ex parte communications between the NRC staff and the
Commissioners in the Three Mile Island, Unit 1 (TMI-1) Restart proceeding. UCS
alleged that SECY-82-384 (“Three Mile Island, Unit 1 (TMI-1) NUREG-0737
Items Status™), an October 6, 1982 Commission meeting (“Status of Staff
Certification and Licensee Compliance with Restart Requirement on TMI-1"), and
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SECY-82-111 (“Requirements for Emergency Response Capability™) all dealt
directly with contested issues in the Restart proceeding.'! UCS therefore moved the
Commission to hold an evidentiary hearing on these matters, allowing all parties to
participate, or remand the matter to the Licensing or Appeal Board.

The Commission has examined each of the items cited by UCS. SECY-82- 384
and the October 6 Commission meeting involved the status of completion of (I)
NUREG-0737 items, and (2) items which must be certified to the Commission as
complete prior to restart. They also involved whether the implementation dates for
certain other NUREG-0737 items should be deferred.

The Commission'in its August 9, 1979 Order establishing the Restart proceed-
ing stated that satisfactory completion of required items would be determined by
the Director of Nuclear Reactor Regulation outside of the proceeding. CLI-79-8,
10NRC 141 (1979). Thus discussions of the status of such items are clearly outside
of the proceeding and not ex parte. For the same reason, discussions of the status of
NUREG-0737 items do not constitute ex parte communications.

With regard to the five NUREG-0737 items for which deferral was sought, the
Commission in CLI-81-3 (13 NRC 291 (1981)) reserved for itself the decision of
whether to defer implementation dates. The intent of that Order, which was
adopted in response to a motion by the licensee, was to make it clear that changes to
implementation dates for long-term items were not within the scope of the
proceeding. UCS did not object to licensee’s motion. The items for which deferral
was sought involve only long-term matters.? The discussions are therefore outside
the scope of the proceeding and not ex parte.

Moreover, four of the items for which deferral was sought were not within the
proceeding, regardless of CLI-81-3. Items I1.F.1.4 (containment pressure moni-
tor), IL.F.1.5 (containment water level monitor) and II.F.1.6 (containment hyd-
rogen monitor) did not appear in the Commission’s concerns in CLI-79-8 which
formed the basis for this proceeding, nor were they the subject of any contention.

The aspect of Item 2.B.2.2, plant shielding, for which deferral was sought is
similarly outside the scope of the proceeding. UCS Contention 2 stated that *[t]he
emergency core cooling system cannot be operated in the bleed and feed mode for
the necessary period of time because of inadequate capacity and radiation shielding
for the storage of the radioactive water bled from the primary coolant system.”
LBP-81-59, 14 NRC 1211, 1225 (1981). As explained by the Licensing Board,

V UCS also cited SECY-82-111A and 111B.

2 For example, item 2.B.3, post accident sampling, falls within a concemn listed in CLI-79-8. The
Commission’s Order included as a short-term item that “licensee shall comply with the Category A
recommendations as specified in Table B-1 of NUREG-0578,” and as a long-term item that licensee
*“comply with the Category B recommendations as specified in Table B-1 of NUREG-0578." 10 NRC
at 145. Design review for post accident sampling was an item in Category A of NUREG-0578, while
completion of supplemental modifications appeared in Category B of NUREG-0578. Licensee has
completed the design review and many of the modifications. Thus deferral is being sought only for part
of the long-term aspect of this item.
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licensee’s studies indicated only one area of concern for shielding during feed and
bleed cooling, namely that a portion of the high pressure injection (HPI) piping is
located in proximity to two motor control centers which perform functions impor-
tant to safety. Licensee agreed to install, prior to restart, shielding between the HPI
piping and the motor control centers. The Board found that this adequately
responded to UCS Contention 2(c). The shielding between the HPI piping and the
motor control centers has now been installed.

The additional shielding for which licensee is seeking a deferral in the scheduled
implementation data, and which staff discussed with the Commission, is designed
to avoid possible overexposures in circumstances having nothing to do with feed
and bleed cooling. That shielding will be necessary only in the event of a large loss
of coolant accident in the reactor system cold leg, together with active failure in the
DHR train. This accident scenario has no nexus to the TMI-2 accident and is
therefore outside the scope of the Restart proceeding. Thus staff’s communica-
tions involving deferral of the implementation date for plant shielding did not
involve a contested issue and they are not ex parte.

In addition, deferral was sought for four items until March 31, 1983, or before
restart, whichever is later. The plant will not be ready to restart prior to March 31.
Thus these items will be completed prior to restart, and the issue of whether
communications regarding deferral of these items were ex parte will be moot.

Finally, SECY-82-111, 111A and 111B involve proposed emergency response
capability requirements for all plants. Nothing in these documents relates uniquely
to TMI-1. Discussions of *[g]eneral health and safety problems and responsibili-
ties of the Commission” are not ex parte. 10 CFR 2.780(d). These generic
discussions, which did not arise from and are not directly related to the Restart
proceeding, are not ex parte.

The UCS motion is therefore denied.

Commissioner Gilinsky dissents from this decision.

It is so ORDERED.

For the Commission*

SAMUEL J. CHILK
Secretary of the Commission

Dated at Washington, D.C.,
this 18th day of February, 1983.

*Commissioner Roberts was not present when this Order was attirmed,
but had previously indicated his approval. Had Commissioner
Roberts been present he would have affirmed his prior vote.
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Cite as 17 NRC 75 (1983) CLI-834

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

COMMISSIONERS:

Nunzio J. Palladino, Chairman
Victor Gilinsky
John F. Ahearne
Thomas M. Roberts
James K. Asselstine

In the Matter of Docket No. 50-358

CINCINNATI GAS AND ELECTRIC
COMPANY, et al.
{Witllam H. Zimmer Nuclear Power
Statlon, Unit No. 1) February 22, 1983

The Commission denies an intervenor’s petition for reconsideration of its July
30, 1982 order (CLI1-82-20, 16 NRC 109) not to permit the Licensing Board to
reopen the hearing sua sponte to consider, as Board issues, eight contentions
proposed by intervenor in this operating license proceeding, but with regard to the
Licensing Board’s earlier decision denying the intervenor’s motion for reopening
of the record and admission of those contentions to the proceeding, leaves the
intervenor free to seek licensing board reconsideration or appellate review as
prescribed by agency rules.

ORDER

Miami Valley Power Project’s (MVPP’s) August 20, 1982 petition for
reconsideration of the Commission’s order of July 30, 1982 in this matter (CLI-82-
20, 16 NRC 109) is denied insofar as the petition requests reconsideration of the
Commission’s determination not to permit the Licensing Board to reopen the
hearing sua sponte to consider the eight contentions proposed by MVPP. No fact or
argument presented by MVPP alters the Commission’s view in this regard as it is
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expressed in its July 30, 1982 order.! However, as we shall explain more fully
below, insofar as MVPP seeks relief from the Licensing Board or appellate review
of the Licensing Board’s determination that, on balance of the relevant factors,
MVPP failed to meet the Commission’s standards for the reopening of the record
and admission of those contentions,? this order leaves MVPP free to pursue its
course in the normal fashion prescribed by agency rules.’

The basis for the Commission’s July 30 direction to the Licensing Board to
dismiss the eight contentions was the Commission’s conclusion that the Licensing
Board had not set forth a sufficient justification to consider the eight contentions as
Board issues. See CL1-82-20, 16 NRC at 110-11. In so concluding the Commis-
sion intended no view on the correctness of the Licensing Board’s decision that
MVPP had not met its burden for reopening the hearing to consider late conten-
tions. The Commission has no view on whether MVPP has met the standards for
reopening or for admission of late contentions and does not wish to entertain the
matter out of the normal sequence. Thus MVPP may seek reconsideration or
further relief from the Licensing Board or appellate review from the Appeal Board
as appropriate under Commission rules.?

Remaining before us is MVPP’s Motion for Notification of All Future Commu-
nications Regarding the Third Party Program, as Well as a Prohibition of Further
Improper Ex Parte Contacts, incorporated in its December 23, 1982 pleading
relative to reconsideration. The Commission is denying the first portion of this
request. Region III’s practice has been to put all such meetings on the public record
and this practice is in accord with general Commission policy. However, a blanket
requirement would, in the Commission’s view, deprive the Region I1I Administra-
tor of flexibility that may be needed to modify or tailor such a policy to take care of
unusual circumstances. Regarding a prohibition on ex parte contacts, the ex parte
rule is not properly invoked where in an enforcement matter the licensee is
complying with staff’s order and has not sought a hearing, nor is a petition for an
enforcement action sufficient to invoke the provisions of 2.780. Accordingly this
aspect of MVPP’s motion is also denied.

Commissioners Ahearne and Roberts dissent in part from this decision. Their
separate views are attached.

1 Chairman Palladino and Commissioners Ahearne and Roberts comprise a majority against
reconsideration of the Commission’s denial of the Board’s decision to hear contentions as Board issues.
2 Licensing Board “Memorandum and Order (MVPP’s Motion for Leave to File New Contentions)”
(July 15, 1982).

3 Commissioners Gilinsky and Asselstine join Chairman Palladino in this aspect of the order for the
purpose of permitting MVPP to seek relief before the Licensing or Appeal Board.

4 This result renders it unnecessary for the Commission to decide MVPP’s October 11, 1982 motion for
leave to file its reply brief and applicant’s October 28, 1982 motion to strike that brief.
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It is so ORDERED.

For the Commission

SAMUEL J. CHILK
Secretary of the Commission

Dated at Washington, D.C.,
the 18th day of February, 1983.

VIEWS OF COMMISSIONERS AHEARNE AND ROBERTS
' DISSENTING IN PART

We would continue to affirm the Licensing Board’s decision that MVPP did not
meet the standards for reopening the record.

The Commission’s July 30th order reversed the Board’s decision to take up the
QA/QC issues sua sponte and left standing its decision not to grant MVPP’s
motion to reopen the record. The Board subsequently dismissed the QA/QC
contentions and cancelled all preparations for the hearing on QA/QC issues. We
expected this would be the clear consequence of the Commission’s order. We
assumed the Commission at least implicitly affirmed the Board on the question of
reopening the record.

The Board’s primary criticism of MVPP’s position was that it failed to show
good cause for filing QA/QC contentions when it did. We found no reason to
disagree. With respect to the subsequent motion for reconsideration, as the staff
points out, “the documents appear to indicate that the matters could have been
raised earlier and that much of the new information submitted by MVPP is
cumulative of information already on the public record and which is currently
being considered by the Staff in its ongoing investigation.” NRC Staff Answer in
Support of Miami Valley Power Project’s Petition for Reconsideration of the
Commission’s Order of July 20, 1982 at 6 (September 22, 1982).

Under NRC case law, untimeliness is a substantial consideration when address-
ing a motion to reopen:

“[T]he proponent of a motion to reopen bears a heavy burden. . . . In the
case of a motion which is untimely without good cause, the movant has an
even greater burden; he must demonstrate not merely that the issue is
significant but, as well, that the matter is of such gravity that the public
interest demands its further exploration.” Metropolitan Edison Company
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(Three Mile Island Nuclear Station, Unit No. 2), ALAB-486, 8 NRC9, 21
(1978).

GAP/MVPP still has not demonstrated the public interest demands that this
record be reopened. The primary argument in “Miami Valley Power Project’s
Petition for Reconsideration of the Commission’s Order of July 30, 1982 (August
20, 1982) appears to be that the Commission must hold a hearing as a matter of
public relations:

“Under these circumstances, the Commission must choose a public
airing of the controversy to dispel the public’s doubt about the Commis-
sion’s commitment to make Zimmer safe.” Id. at 15,

“Itis only through public participation in the licensing process that those
who live in the vicinity of Zimmer will accept the plant or recognize
legitimacy for the NRC’s authority to grant or deny CG&E an operating
license.” Id. at 16.

“In a case where the NRC Staff itself is deeply divided over the
corrective action that should be imposed to ensure the future safe construc-
tion and operation of Zimmer, public input and oversight are of critical
importance.

“Licensing hearings will develop a sound public record on the problem
and the corrective actions to be taken at Zimmer. Moreover, from recent
information about problems with the QCP at Zimmer, Region III’s deci-
sion to place CG&E in charge of the program should be re-examined
publicly. It is appropriate that the public oversee what progress, if any,
CG&E has made to determine the quality of construction of Zimmer and
reform its QA program. It may be that the licensing hearings will lead to
modification of the QCP or conditions placed on any operating license
issued to CG&E.” Id. at 35 (emphasis added).

"Licensing hearings, in which the public can question CG&E about its
compliance with NRC directives, are now the only way the public can be
convinced that CG&E will operate Zimmer safely and the NRC has a
commitment to ensure enforcement of its regulations to protect the public
health and safety.” Id. at 38.

We continue to believe it is not appropriate to hold an adjudicatory hearing
simply to inform the public or to convince them that NRC is committed to ensuring
the public health and safety and that Zimmer will be safe before it is allowed to
operate. As we stated in connection with the previous Commission Order on this

“We believe the primary role of the Board is to adjudicate issues in dispute
raised in the hearing process. We do not believe the role of the Board is to
address as a technical review body every potential problem. The large
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technical staff of the NRC is charged with reviewing, monitoring, inspect-
ing and enforcing actions for nuclear power reactors. The taxpayer pro-
vides a very large amount of funds (over $450 million per year) to support
over 3000 staff members of the NRC whose primary function is to insure
that the health and safety of the public are protected in the use of commer-
cial nuclear power.

*“In a case like this where serious issues have been raised with regardto a
plant involved in the review process for an operating license, the NRC staff
devotes a large amount of time and effort to resolving those issues. Region
III is doing that. The Commission itself has become heavily involved,
receiving numerous briefings on the case and providing substantive guid-
ance to the Region. This is as it should be. The allegations will be fully
addressed and the appropriate and necessary action taken. A Board is not
needed in this case.

“Consequently, we do not believe that reopening the hearing at this late
date to address these contentions is the right use of NRC resources.”
Cincinnati Gas and Electric Company, et al. (Wm. H. Zimmer Nuclear
Power Station, Unit No. 1), CLI-82-20, 16 NRC 109, 114 (1982) (Addi-
tional Views of Commissioners Ahearne and Roberts).

Finally, we have an additional comment with respect to the ex parte issue.
MVPP argues that Region III's discussions with CG&E violate our regulations,
quoting 10 CFR 2.780. However, a portion of 2.780 which was not quoted makes
clear that the ex parte bar applies to “Commissioners, members of their immediate
staffs, or other NRC officials and employees who advise the Commissioners in the
exercise of their quasi-judicial functions.” Region Il is not advising the Commis-
sion in the exercise of its quasi-judicial functions, (i.e., decisions in the context of
the adjudicatory hearing).' .

! They do have contact with the Commission in the exercise of its concurrent enforcement function.
However, in that context the ex parte rule does not apply. Cf. 10 CFR 2.206(c)(1). A complete bar
would be unacceptable because the Commission would be unable to fulfill its statutory responsibilities.
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* Cite as 17 NRC 81 (1983) ALAB-712

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING APPEAL BOARD
Administrative Judges:

Stephen F. Eillperin, Chairman
Christine N. Kohl
Dr. Reginald L. Gotchy

In the Matter of Docket Nos. 50-522
50-523

PUGET SOUND POWER AND LIGHT
COMPANY, et al.
(Skagit/Hanford Nuclear Power
Project, Units 1 and 2) February 1, 1983

The Appeal Board dismisses an intervenor’s appeal from the Licensing Board’s
rejection of all or part of certain of its contentions where other of its contentions
were accepted as litigable.

RULES OF PRACTICE: INTERLOCUTORY APPEALS

The Rules of Practice do not permit a person to take an interlocutory appeal from an
order entered on his intervention petition unless that order has the effect of denying
the petition in its entirety. 10 CFR 2.714a; Texas Utilities Generating Company, et
al. (Comanche Peak Steam Electric Station, Units 1 and 2), ALAB-599, 12 NRC
1, 2 (1980), quoting from Houston Lighting and Power Company (Allens Creek
Nuclear Generating Station, Unit 1), ALAB-585, 11 NRC 469, 470, and ALAB-
586, 11 NRC 472, 473 (1980).
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APPEARANCE

James B. Hovis, Yakima, Washington, for intervenor Confederated Tribes and
Bands of the Yakima Indian Nation.

MEMORANDUM AND ORDER

The Confederated Tribes and Bands of the Yakima Indian Nation, an intervenor
in this construction permit proceeding, seeks to appeal the Licensing Board’s
rejection of part or all of four of its contentions; other of its contentions were
accepted as litigable. See Memorandum and Order Restating Admitted Conten-
tions (Jan. 18, 1983) (unpublished). As we did just six months ago with regard to
another intervenor’s similar appeal in this very proceeding, we summarily dismiss
the appeal on the ground that it is unauthorized by the Commission’s Rules of
Practice. See ALAB-683, 16 NRC 160 (1982). We repeat again what we said there
and on numerous other occasions:

Those Rules do not permit a person to take an interlocutory appeal from an
order entered on his intervention petition unless that order has the effect of
denying the petition in its entirety. 10 CFR 2.714a; Gulf States Utilities
Company (River Bend Station, Units 1 and 2), ALAB-329, 3 NRC 607,
610 (1976), and cases there cited.
Texas Utilities Generating Company, et al. (Comanche Peak Steam Electric
Station, Units 1 and 2), ALAB-599, 12 NRC 1, 2 (1980), quoting from Houston
Lighting and Power Company (Allens Creek Nuclear Generating Station, Unit 1),
ALAB-585, 11 NRC 469, 470, and ALAB-586, 11 NRC 472, 473 (1980).*
The appeal is dismissed.
It is so ORDERED,

FOR THE APPEAL BOARD

C. Jean Shoemaker
Secretary to the
Appeal Board

*As noted in ALAB-599, 12 NRC at 2 n.1, an intervenor in the Yakima Indian Nation's position must
await the rendition of the Licensing Board's initial decision. If dissatisfied with that decision, it may
then appeal under 10 CFR §2.762(a). One of the matters that can be raised on such an appeal is whether
the Licensing Board erred in rejecting or rewording one or more of the appellant’s contentions.
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Cite as 17 NRC 83 (1983) ALAB-713

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING APPEAL BOARD
Administrative Judges:

Alan S. Rosenthal, Chairman
Stephen F. Eilperin
Howard A. Wilber

In the Matter of Docket Nos. STN-50-528-OL.
STN-50-529-OL
STN-50-530-OL

ARIZONA PUBLIC SERVICE
COMPANY, et al.
(Palo Verde Nuclear Generating
Station, Units 1, 2 and 3) February 15, 1983

The Appeal Board affirms the Licensing Board's initial decision in this operat-
ing license proceeding (LBP-82-117A, 16 NRC 1964 (1982)) upon completion of
sua sponte review of the decision and relevant portions of the underlying record.
The Appeal Board finds no error warranting corrective action with regard to the
Licensing Board's determination in the applicants’ favor of the ultimate issue
before it: the availability of an adequate supply of condenser cooling water for
the Palo Verde facility.

APPEAL BOARD: | SCOPE OF REVIEW (INTERVENTION
PETITIONS)

An appeal board will not review the grant or denial of an intervention petition
unless an appeal has been taken under 10 CFR 2.714a.
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APPEAL BOARD: STANDARD OF REVIEW

An appeal board will not give stare decisis effect to licensing board conclusions
on legal issues not brought to it by way of an appeal. Duke Power Co. (Cherokee
Nuclear Station, Units 1, 2, and 3), ALAB-482, 7 NRC 979, 981 fn. 4 (1978).

DECISION

On December 30, 1982, the Licensing Board rendered an initial decision in this
operating license proceeding involving the three units of the Palo Verde Nuclear
Generating Station. LBP-82-117A, 16 NRC 1964. On the basis of its resolution of
the matters placed in controversy by intervenor Patricia Lee Hourihan, the Board
authorized the Director of Nuclear Reactor Regulation to issue an operating license
for Unit 1 following his consideration and determination of any uncontested
matters pertaining to the operation of that unit, No like authorization was given the
Director with regard to Units 2 and 3. This was because, in a simultaneously
entered order, the Board granted as to those two units (but not Unit 1) the late
petition for leave to intervene of the West Valley Agricultural Protection Council,
Inc. LBP-82-117B, 16 NRC 2024. The Board has reopened the record for the
limited purpose of considering the issue raised by the Council’s petition and
proposes to render a decision on that issue once the record is again closed.

In the absence of exceptions to it, we have examined on our own initiative the
initial decision and the relevant portions of the underlying record.! That examina-
tion has disclosed no error warranting corrective action with regard to the Licens-
ing Board’s determination in the applicants’ favor of the ultimate issue before
it: the availability of an adequate supply of condenser cooling water for the Palo
Verde facility.? For this reason, we affirm.

! The Licensing Board’s order on the Council's intervention petition similarly has not been challenged.
We do not review the grant or denial of an intervention petition unless an appeal has been taken under 10
CFR 2.714a, Thus, once the time prescribed in that Section for perfecting an appeal had expired, the
order below became final. It is to be noted that the issue raised by the Council is entirely discrete from
the issues determined in the initial decision. That being so, there is no reason to withhold our
examination of the decision to await the Licensing Board’s action on the Council’s intervention.

2 The proposed source of water for the condenser cooling system is effluent piped in from waste water
treatment plants in the Phoenix, Arizona, area (the facility is located approximately 36 miles west of
Phoenix). Insofar as we are aware, no other nuclear generating station has a like source.

The Palo Verde primary (reactor coolant) and secondary (steam-feedwater) systems derive their
water from another source. See generally Applicants® Exhibit W, Palo Verde Final Safety Analysis
Report, Section 9.2.4. The adequacy of the water supply for those systems was not brought into
question by Ms. Hourihan and, thus, was not considered by the Board below. In this regard, although
an insufficient supply of condenser cooling water might necessitate a reduction in power levels (and

(Continued)
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In doing so, we are constrained to repeat the note of caution in our Cherokee
decision several years ago:?
In this uncontested proceeding, we need not (and do not) say that each
[ruling on a point of law] is beyond doubt. Indeed, in passing judgment on
questions of law in a nonadversary context, the possibility is enhanced that
some important consideration will be overlooked by us. It is for this reason
that we do not give stare decisis effect to licensing board conclusions on
legal issues not brought to us by way of an appeal.
A significant portion of the initial decision before us is devoted to certain legal
questions presented in connection with Ms. Hourihan's water supply contention.
16 NRC at 1987-90. The Board's conclusions on those questions do not appear to
represent a marked departure from established principles. Given the additional fact
that no party claims otherwise, we therefore have no hesitancy in endorsing the
conclusions as applied to this case. Nonetheless, should one or more of the same
questions arise anew in some future proceeding involving another facility, the door
will, as it must, be open to the presentation of any considerations that might point
to a different result.
It is so ORDERED.

FOR THE APPEAL BOARD

C. Jean Shoemaker
Secretary to the
Appeal Board

perhaps total reactor shutdown), it would not pose a safety threat. Indeed, it appears that the equipment
associated with the condenser cooling system is not required to meet the standards established for
facility components that are deemed to be safety-related. See Staff Exhibit 2, Palo Verde Safety
Evaluation Report, Section 10.4.5.

3 Duke Power Co. (Cherokee Nuclear Station, Units 1, 2, and 3), ALAB-482, 7 NRC 979, 981 fn.4
(1978).
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Cite as 17 NRC 86 (1983) ALAB-714

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING APPEAL BOARD
Administrative Judges:

Alan S. Rosenthal, Chairman
Dr. W. Reed Johnson
Thomas S. Moore

In the Matter of . Docket Nos. 50-445
50-446

TEXAS UTILITIES GENERATING
COMPANY, et al.
{(Comanche Peak Steam Electric
Station, Units 1 and 2) February 24, 1983

On the ground that there is no genuine controversy to be decided, the Appeal
Board dismisses the appeal of the NRC staff from a licensing board directive that
the staff reveal the identity of eight individuals referred to in a staff investigative
report it introduced into evidence. On the same ground, the Appeal Board with-
draws its prior grant of the staff’s petition for directed certification.

RULES OF PRACTICE: EVIDENCE (INFORMER’S PRIVILEGE)
The informer’s privilege — the Government’s privilege to withhold from
disclosure the identity of persons who furnish information of violations of law to

officers charged with enforcement of that law — is applicable in NRC adjudicatory
proceedings and is expressly embodied in Commission regulations.

RULES OF PRACTICE: JURISDICTION OF APPEAL BOARD

The *“case or controversy" restriction imposed upon federal courts by Article 111
of the United States Constitution does not govern an appeal board’s jurisdiction.
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Northern States Power Co. (Prairie Island Nuclear Generating Plant, Units 1 and
2), ALAB-455, 7 NRC 41, 54 (1978), remanded on other grounds sub nom.
Minnesota v. Nuclear Regulatory Commission, 602 F.2d 412 (D.C. Cir. 1979).

APPEAL BOARD: ADVISORY OPINIONS

Appeal boards are disinclined to render advisory opinions absent the most
compelling cause to do so. /bid. See also Tennessee Valley Authority (Hartsville
Nuclear Plants, Units 1A, 2A, 1B, and 2B), ALAB-467, 7 NRC 459, 463 (1978).

RULES OF PRACTICE: RESPONSIBILITIES OF PARTIES

If a person to whom an NRC adjudicatory board directs an order believes that
order is incorrect the remedy is to appeal, but absent a stay, to comply promptly
with the order pending appeal. This principle is especially applicable to orders
issued during trial. See Maness v. Meyers, 419 U.S. 449, 458-59 (1975).

APPEARANCES

Sherwin E. Turk (with whom Guy H. Cunningham, III, was on the brief) for
the Nuclear Regulatory Commission staff.

Nicholas S. Reynolds and William A. Horin, Washington, D.C., filed a brief for
the applicants, Texas Utilities Gengrating Company, et al.

Juanita Ellis, Dall‘as, Texas, filed a brief for the intervenor, Citizens Association
for Sound Energy.

DECISION

OPINION OF THE BOARD BY MESSRS. ROSENTHAL AND MOORE

Before us is the challenge of the NRC staff to the Licensing Board's September
30, 1982 order (LBP-82-87, 16 NRC 1195) in this operating license proceeding
involving the Comanche Peak nuclear facility. That order was entered on the
staff’s motion for reconsideration of a prior Board directive mandating the dis-
closure of the identities of ten individuals referred to in an investigative report that
the staff had introduced into evidence. Although denying reconsideration, in the
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September 30 order the Board amended the directive to require identification of
only eight of those individuals.

Given the uncertainty respecting the appealability of the order, the staff filed
both exceptions to it under 10 CFR 2.762(a) and, in the alternative, a petition for
directed certification under 10 CFR 2.718(i).' In scheduling the matter for oral
argument, we determined that there was no need to resolve the appealability
question. As we then saw it, the issues raised by the staff’s challenge to the order
below warranted our consideration, whether on the exceptions or in response to the
directed certification petition. See our Order of December 30, 1982 (unpublished).

For the reasons set forth below, we have now concluded that it is neither
necessary nor desirable to reach those issues here. More specifically, in the
particular and unusual circumstances of this case, the Licensing Board’s order is
appropriately left standing irrespective of the correctness of the bases for it
assigned by the Board. Stated otherwise, the validity of the Board’s approach to
the disclosure question is best left for another day and another proceeding in
which, unlike here, the question is presented in the framework of a true con-
troversy.

L

On June 16, 1980, the Licensing Board admitted a contention advanced by the
intervenor Citizens Association for Sound Energy (CASE) relating to the quality
assurance and quality control (QA/QC) program for the construction of the
Comanche Peak facility. That contention generally asserted that deficiencies in the
program raise substantial questions as to the adequacy of the construction of the
facility and that, as a result, an operating license for the plant should not issue.2

Prior to the inception of the evidentiary hearing session on Contention 5 in July
1982, CASE submitted the written testimony of Charles A. Atchison, a former
Brown & Root employee? who had served as a quality assurance inspector at the
Comanche Peak site. In that testimony, Mr. Atchison recounted his observations

1 See Public Service Co. of New Hampshire (Seabrook Station, Units 1 and 2), ALAB-271, 1 NRC
478, 482-83 (1975).

2 Denominated as Contention 5, it reads in full:
Contention 5. The Applicants’ failure to adhere to the quality assurance/quality control
provisions required by the construction permits for Comanche Peak, Units 1 and 2, and the
requirements of Appendix B of 10 CFR Part 50, and the construction practices employed,
specifically in regard to concrete work, mortar blocks, steel, fracture toughness testing,
expansion joints, placement of the reactor vessel for Unit 2, welding, inspection and testing,
materials used, craft labor qualifications and working conditions (as they may affect QA/QC)
and training and organization of QA/QC personnel, have raised substantial questions as to the
adequacy of the construction of the facility. As a result, the Commission cannot make the
findings required by 10 CFR §50.57(a) necessary for issuance of an operating license for
Comanche Peak.

3 Brown & Root is the construction contractor for the Comanche Peak facility,
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of improper QA/QC practices at the site. Additionally, he asserted that he was
discharged by his employer when he brought these practices to its attention.*

Having learned in advance of the substance of Mr. Atchison’s proposed testi-
mony, the staff presented the testimony of Robert G. Taylor (the’'NRC Senior
Resident Inspector at the plant site) and Donald D. Driskill (an NRC investigator).®
In addition, the staff introduced into evidence two investigative reports that also
related to Mr. Atchison’s allegations. Of current concern is one of those re-
ports: No. 82-10/82-05, admitted as Staff Exhibit 199.

In that report, Mr. Atchison was identified by the letter A, and ten other
applicant or contractor employees who had been interviewed concerning his
allegations were identified by letters (B through K) and job titles. In the wake of
questions on CASE cross-examination of Mr. Driskill that sought to determine
whether Mr. Atchison’s claims had been substantiated by the persons interviewed,
the Licensing Board asked the witness to identify, inter alia, the interviewees
designated by letter in Staff Exhibit 199. Tr. 2478-79, 2484. On behalf of the
witness, staff counsel responded that the names of the interviewees would not be
disclosed. The reasons assigned were the “informer’s privilege” and “the policy of
the NRC staff in conducting investigations . . . not to name all of the individuals
who are interviewed as part of that investigation.” Tr. 2484, 2495-96.

The Board Chairman then asked staff counsel why she did not withdraw Messrs.
Driskill and Taylor as witnesses. At this point, counsel for applicants advised the
Board that he was prepared to present a witness who could identify the in-
terviewees with a high degree of confidence. Tr. 2498.¢ The Board thereupon
excused the staff witnesses in favor of the applicants’ tendered witness, Ronald G.
Tolson.

Mr. Tolson testified that he was one of the ten interviewees, designated in Staff
Exhibit 199 (at 6) as “Individual H (the site QA manager).” Tr. 2512. He further
assigned a name to each of the other individuals who had been identified only by
letter in the exhibit. Tr, 2510-13. In response to a question by a Licensing Board
member, he stated that he was “certain” that he had correctly identified each
individual. Tr. 2511.

In light of this evidence, the Board inquired as to whether the staff wished to
recall its two witnesses. After consulting them, staff counsel advised the Board
that the witnesses were willing to resume their testimony but that they would

4 Testimony of Charles A. Atchison, CASE Exhs. 650, 650A through X; Supplementary Testimony
of Charles A. Atchison, CASE Exh. 656. Mr. Atchison’s oral testimony commenced at Tr. 3199.
5 Staff Exh. 197.

6 Applicants’ counsel stated that his clients felt “very strongly” that the testimony of the staff’s panel
was important to demonstrate to the Board that the quality assurance program at Comanche Peak
functioned properly. Tr. 2498. He also suggested that the Board resolve the disclosure matter in
camera. The Board rejected that suggestion. Tr. 2498-99.
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neither “confirm or deny” Mr. Tolson’s identifications nor “answer any questions
posed to them which name such individuals.” Tr. 2515.

The next day, July 28, the Board Chairman expressly ordered the staff to
disclose independently the identities of the ten interviewees and to produce the
signed statements they had given to the NRC investigator (summarized in Staff
Exhibit 199). Tr. 2729-35. Asserting the need “further [to] consult with the [s}taff
on this,” staff counsel did not respond immediately to this directive. Tr. 2735. But
the following day, July 29, she reported to the Board that she had contacted the
“highest levels of [s]taff management” (Tr. 3049) and that the staff would not turn
over to the Board any of the interviewees’ names and would release their state-
ments only with the names deleted. Tr. 3041-42, 3051, 3056. The Board indicated
that this was unacceptable and again called for disclosure. Tr. 3056. Counsel
thereupon asked the Board to stay its order so that the staff might seek appellate
review. The Board denied the request as untimely, adding that the Board had
assumed the staff was taking appropriate steps to obtain review and that, had it
been requested the previous day, the Board would have granted a stay. Tr.
3072-73.

Six days later, on August 4, the Board issued a written show cause order in
which it directed the staff to show cause within twenty days “why sanctions should
not be imposed for its refusal to obey the Board’s orders™ to disclose the names of
the ten letter-designated individuals in the investigative report admitted as Staff
Exhibit 199. LBP-82-59, 16 NRC 533, 534.7 In this connection, the Board
elaborated upon its oral justification for having required disclosure. The in-
former’s privilege, the Board stated, applies only where an individual has “ex-
pressly asked [for] or been promised anonymity in coming forward with informa-
tion.” Id. at 537. Only Mr. Atchison could be classified as an informer; the other
individuals were, in the Board’s view, merely *“noninformants who [had not]
request[ed] secrecy and for the most part expressly waived any anonymity.” Ibid.
Further, as “officials and employees of the [a]pplicants,” these individuals probab-
ly had a duty to respond fully to the NRC investigator, “without any claim to
immunity.” Id. at 537, 538. Even were these individuals arguably protected by the
informer’s privilege, the Board reasoned, that privilege would give way hereto the
Board’s need to evaluate the credibility of the individuals and that of the NRC
investigator so as to reach conclusions on Mr. Atchison’s allegations. The Board
also alluded to the “strong public policy” in favor of full disclosure. Id. at 538.

On August 24, the staff filed aresponse to the Board’s August 4 order in which it
included a motion for reconsideration. Attached to the response were affidavits of

7 Additionally, the Board gave the other parties the o*:mortunity to address what sanctions, if any,
might be imposed against the staff for failure to comply with the disclosure order.
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staff investigators stating that they had contacted the individuals in the staff’s
investigative reports. Of the ten individuals (apart from Mr. Atchison) referred to
in Staff Exhibit 199, two had explicitly requested that their identity not be
disclosed.® Although the other eight apparently had indicated that they did not
object to having their names revealed, the staff argued that to reveal them “might
indeed compromise the confidentiality of the persons who seek to remain anony-
mous,” and could harm the Commission’s investigative ability. Staff Response
(Aug. 24, 1982) at 20-21.
As previously noted, in its September 30 order the Board denied the motion for
reconsideration but limited the scope of the disclosure order so as to encompass
only the eight individuals who had indicated they did nct object to their identity
being made known. The order concluded with the statement (at 1204):
If the [s)taff fails either to obey this order promptly or to seek appellate
review, the Licensing Board will use its authority pursuant to 10 CFR
§2.713(c) to impose sanctions upon [s]taff counsel.

This appeal and alternative petition for directed certification ensued.

CASE supports the Licensing Board’s action on the facts of this case. Appli-
cants do not take a position on the merits of the disclosure order, but urge us to find
that no party to this proceeding has been prejudiced by the staff’s failure to comply
with that order.

II.
A.

Simply stated, the informer’s privilege is
the Government’s privilege to withhold from disclosure the identity of
persons who furnish information of violations of law to officers charged
with enforcement of that law.
Houston Lighting and Power Co. (South Texas Project, Units 1 and 2), ALAB-
639, 13 NRC 469, 473 (1981), quoting Roviaro v. United States, 353 U.S. 53,59
(1957). Its applicability in NRC adjudicatory proceedings is well-established;?
indeed it is expressly embodied in Commission regulations.'® And the function the
privilege serves in the fulfillment of this agency’s health and safety responsibilities
is an extremely important one. There is a manifest need to encourage those with
knowledge of possible safety-related deficiencies in facility construction or opera-
tion to put their information before the Commission. Particularly in the instance of

8 Affidavit of Donald D. Driskill and Richard K. Herr (Aug. 24, 1982) at 2.

9 South Texas, supra, 13 NRC at 473; Northern States Power Co. (Monticello Nuclear Generating
Plant, Unit 1), ALAB-10, 4 AEC 390, and ALAB-16, 4 AEC 435, aff 'd, 4 AEC 440 (1970).

10 10 CFR 2.744(d), 2.790(a)(7); 21.2.
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employees of the utility or its contractors, there may well be adecided reluctance to
take such action in the absence of an assurance that their anonymity will be
preserved — a reluctance founded in the fear of reprisal of some kind."

Our initial resolve to pass upon the merits of the disagreement between the staff
and the Board below respecting the applicability of the informer’s privilege here
was prompted largely by these considerations. In addition, we were influenced by
the obvious fact that, failing our intercession at this juncture, the controversy
might be mooted without the staff having had an opportunity to obtain appellate
review: once the names are revealed, they cannot be “taken back.” See South
Texas, supra, 13 NRC at 472-73.

Atthe same time, however, we recognized that the ultimate determination of the
dispute would necessitate coming to grips with a number of subsidiary and
possibly novel questions, some of which having their foundation in an unclear
factual record.'? Several examples of such issues illustrate the dimensions of the
problem. (1) Are persons interviewed during the course of a staff investigation (as
distinguished from the usual concept of “whistleblowers™) protected by the in-
former’s privilege? (2) If not, is there a comparable privilege with respect to the
disclosure of the identity of such persons and, if so, what are its precise metes and
bounds? Among other things, in the case of an interviewee, must there have been
an explicit request for, and promise of, confidentiality at the time the interview
took place?? (3) Is the identity of a “responsible officer” who is under a statutory
duty to report potential safety problems to the Commission perforce not within the
scope of an informer’s privilege (or its equivalent)'* and, if so, did any of the
interviewees involved fall within that classification? (4) Does the fact that eight of
the interviewees eventually indicated that they had no objection to the disclosure of
their identities constitute a waiver of any privilege against the release of their
names? If not, was the reason assigned by the staff for continuing to resist

11 As stated in Union Electric Co. (Callaway Plant, Units 1 and 2), ALAB-527, 9 NRC 126, 134
(1979), itis mere “common sense™ that “a retaliatory discharge of an employee for ‘whistleblowing’ is
likely to discourage others from coming forward with information about apparent safety dis-
crepancies.” This is so notwithstanding the statutory protection against discriminatory retaliation that is
provided to employees who, without obligation to do so, supply information about possible safety-
related irregularities. See Section 210 of the Energy Reorganizatior Act of 1974, 42 U.S.C. 5851, and
the Commission’s implementing regulations, 47 Fed. Reg. 30452 (July 14, 1982) (to be codified in
scattered sections of 10 CFR). Moreover, there is no practical means of shielding employee informants
from harassment at the hands of fellow employees who may have been involved in the irregularities.
12 Because the staff’s appellate challenge was directed to the denial of the motion for reconsideration,
rather than to the original disclosure order, at the threshold we would have had to confront the matter of
the standard goveming our review of the Licensing Board's action.

13 In this connection, staff witness Driskill was unable to recollect whether confidentiality had been
requested by any of the ten interviewees referred to in Staff Exhibit 199. Tr. 2480. Giveniits assertion of
a claim of informer’s privilege, should not the staff have had that information at hand? If so, was the
Licensing Board entitled to rule as it did based upon the record before it?

14 See Section 206 of the Energy Reorganization Act of 1974, 42 U.S.C. 5846 and the Commission's
implementing regulations, 10 CFR Part 21.
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disclosure of their identities legally and factually valid? (5) Assuming the ex-
istence of a privilege ab initio, was it waived when the staff introduced into
evidence, for the truth of the matter asserted therein, the investigative report
containing summaries of the statements of the unidentified interviewees? If not,
what factors should the Licensing Board have considered in determining whether,
on balance, disclosure was appropriate?

B‘

Questions such as those just outlined normally will receive our attention only if
presented in the context of a live controversy. To be sure, as we have had previous
occasion to observe, the restrictions placed upon the federal judiciary by the “case
or controversy” clause in Article HI of the United States Constitution do not govern
our jurisdiction. Northern States Power Co. (Prairie Island Nuclear Generating
Plant, Units 1 and 2), ALAB-455, 7 NRC 41, 54 (1978), remanded on other
grounds sub nom. Minnesota v. Nuclear Regulatory Commission, 602 F.2d 412
(D.C. Cir. 1979). In that same decision, however, we went on to make clear our
disinclination to render advisory opinions absent the most compelling cause to do
so. Ibid. See also Tennessee Valley Authority (Hartsville Nuclear Plants, Units 1A,
2A, 1B, and 2B), ALAB-467, 7 NRC 459, 463 (1978).

Our first impression of this dispute was that it remained a real one — i.e., that it
was a matter of true current significance whether the staff was required to disclose
the identity of the interviewees. Once again, it was that belief (coupled with our
concern that the informer’s privilege be given due recognition where applicable)
that undergirded our decision to entertain the staff’s challenge. Now after briefing
and oral argument, we have concluded that the staff’s privilege assertion is, in
actuality, moot in the present posture of this case.

When the staff initially advanced the informer’s privilege claim, there was no
substantial evidence of record as to the identity of the ten interviewees mentioned
in Staff Exhibit 199. At that time, then, the question whether their identity should
be publicly revealed was genuine. But, as we have seen, in an apparent endeavor to
break the impasse between the staff and the Licensing Board, the applicants put on
a witness of their own — Mr. Tolson, the site QA supervisor in the employ of the
lead applicant. He not only identified each of the interviewees by name, but also
stated that he was certain of the correctness of each identification.

It is worthy of at least passing note that, notwithstanding its professed interest in
preserving the anonymity of the interviewees, the record reflects the staff made no
effort to preclude this testimony or to have it received in camera.'s And neither

13 The single suggestion of an in camera hearing session emanated from applicants’ counsel. See fn. 6,
supra.
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before the Licensing Board nor in its appellate briefs and argument did the staff
assert that the witness was not in a position to know who the interviewees were.
Moreover, any such insistence would have been baseless. After all, in Staff
Exhibit 199 each interviewee was referred to by both letter designation and job
title. In light of his own assignment on the Comanche Peak site, Mr. Tolson
necessarily would have known who occupied such roles as “the B&R [i.e., Brown
& Root] QA manager” (Individual F); “the TUGCO [i.e., lead applicant] QA
manager” (Individual I); and “the TUGCO QA vendor compliance supervisor”
(Individual J).

We need not speculate here on why, in these circumstances, the staff elected to
persist in its informer’s privilege claim. Whatever may have been the motivation,
the cold reality was that the factual foundation for the claim had disappeared.
Albeit not initially out of the mouth of the staff, the identity of the interviewees had
become public knowledge through the unequivocal testimony of a highly reliable
applicants’ witness. It might be added in this connection that, assuming the
necessity for corroboration of that testimony, it was later supplied in large measure
by Mr. Atchison, the original informant. Tr. 3442-53.'¢ Further, whether in-
advertently or not, even before the Atchison confirmation staff witnesses Taylor
and Driskill referred to three of the letter-designated interviewees by name (in line
with the Tolson identification of those individuals). Tr. 2573, 2584, 2593, 2698."7

In short, we have been invited by the staff to decide difficult (and possibly close)
questions in a wholly academic setting. Far from the existence of compelling
warrant to do 5o, there is every reason to reject this invitation and the similar one of
our dissenting colleague to take on the role of legislator and decree far-reaching
answers to these questions. Our reluctance to embark upon the rendition of
advisory opinions has its roots in more than simply the husbanding of resources.
Beyond that factor is the consideration that moot controversies (where no concrete
interests remain at stake) are very poor vehicles for adjudicatory pronouncements
of likely precedential significance. Cf. United States v. Fruehauf, 365 U.S. 146,
157, reh’ g denied, 365 U.S. 875 (1961). In this instance, there will be time enough
for the staff to present anew the thorny questions left open here when, and if, their
resolution becomes a necessity rather than a mere academic exercise grounded in
the staff’s desire to obtain vindication on a matter of perceived principle.

16 Indeed, Mr. Atchison assigned names to all of the interviewees except the one identified in the report
as “H.” As earlier noted, Mr. Tolson had testified that he was “H.” See p. 89, supra.
17 Still further, the names of several of the interviewees appeared in Mr. Atchison’s prefiled testimony.
See fn. 4, supra. And five of them were identified in the December 3, 1982 recommended decision of a
Department of Labor administrative law judge in a proceeding involving Mr. Atchison’s claim that he
had been wrongfully discharged by his employer because of the information he had provided the NRC.
In the Matter of Charles A. Atchison v. Brown and Root, Inc., Case No. 82-ERA-9, Attachment | to
CASE's Brief in Opposition to NRC Staff Exceptions (Dec. 21, 1982).

It should be noted that there was no disagreement among the several independent identification
sources respecting what name went with what letter,
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IIL.

The foregoing disposes of the staff’s appeal and petition for directed certifica-
tion. There is, however, a collateral matter that we must address because of its
importance to the proper functioning of the Commission’s adjudicatory process.

A.

As we have seen, on July 28 the Licensing Board explicitly directed the staff to
disclose the identity of the ten interviewees. The following day, July 29, staff
counsel orally requested the Board to stay the order to enable it to seek appellate
review. The Board denied the request. At that juncture, the staff’s duty was
plain: either comply with the order forthwith or move before us with dispatch for
a stay pending the filing and disposition of an appeal and/or petition for directed
certification.'® But the staff followed neither course: it simply did nothing.

Confronted with this situation, on August 4 the Board entered its order requiring
the staff to show cause within twenty days why sanctions should not be imposed
upon it for its refusal to obey the disclosure order. Even this development did not
induce the staff to obey the disclosure order or to endeavor to obtain a stay from us.
Rather, the staff allowed another full twenty days to elapse with the order
remaining both in effect and disregarded. Then, on August 24, it filed its motion
with the Board for reconsideration in conjunction with the response to the show
cause order that was due on that date.

B.

Our preliminary review of the record brought these facts to light. We recog-
nized, of course, that, in denying the motion for reconsideration in the September
30 order, the Licensing Board had withheld the imposition of sanctions against the

18 The fact that the staff believed that the Licensing Board had erroneously rejected its claim of an
informer’s privilege did not provide it with yet another alternative. As the Supreme Court has stressed:
If a person to whom a court directs an order believes that order is incorrect the remedy is to
appeal, but absent a stay, to comply promptly with the order pending appeal. Persons who make
pnivate determinations of the law and refuse to obey an order generally risk criminal contempt
even if the order is ultimately ruled incorrect. The orderly and expeditious administration of
justice by the courts requires that “an order issued by a court with jurisdiction over the subject
matter and person must be obeyed by the parties until it is reversed by orderly and proper
proceedings.” This principle is especially applicable to orders issued during trial. Such orders
must be complied with promptly and completely, for the alternative would be to frustrate and
disrupt the progress of the trial with issues collateral to the central questions in litigation.
Maness v. Meyers, 419 U.S. 449, 458-59 (1975) (citations omitted). Although NRC adjudicatory
tribunals have not been clothed with the contempt power possessed by the courts, these principles are
no less applicable to our proceedings. And there can be no question here that the Licensing Board had
the requisite jurisdiction over both the subject matter of the controversy and the staff.
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staff, Instead, it gave the staff a fresh opportunity to avoid that result by promptly
complying with the disclosure order or, alternatively, seeking appellate review.
This generous forbearance on the Board's part did not, however, lessen our
concern over the implications of what clearly appeared to be a serious staff
misapprehension respecting its obligation to obey an order of an NRC adjudicatory
tribunal unless the effectiveness of that order has been deferred or stayed. Accord-
ingly, in scheduling oral argument on the issues raised by the staff’s appeal from
the September 30 order, we indicated that staff counsel should be prepared “to
address the obligation of the staff to comply with a directive of a Licensing Board
in the absence of a stay of the directive either by that Board or higher authority.”
Order of December 30, 1982 at 3 fn. 2.

C.

As presaged by the scheduling order, a substantial portion of our colloquy with
staff counsel at argument was devoted to the staff’s failure either to have complied
promptly with the disclosure order or to have sought and obtained an appellate
stay.!? Although acknowledging that the disclosure order issued on July 28 (and
reaffirmed on July 29) was in terms immediately effective, counsel emphatically
disclaimed any staff intent to flout that order.?® Reduced to its essentials, his
explanation of the staff’s conduct in the face of the disclosure order was as follows
(App. Tr. 5-8). The staff had apprised the Licensing Board of its intention to seek
immediate appellate review of the disclosure order. Despite its recognition of that
intent, the Board issued its show cause order three “business days™ after the
hearing had concluded on July 302! — “before the [s]taff had an opportunity to seek
an appeal from the Appeal Board.” Moreover, as the staff read it, the show cause
order relieved the staff of any pressing need to pursue appellate remedies. Rather,
so the argument continued, the show cause order in effect gave the staff license to
move for reconsideration of the disclosure order — which, if successful, might
obviate an appeal. In this connection, counsel cited one of our decisions in the
Allens Creek proceeding? for the proposition that it is not permissible to seek
simultaneously both Licensing Board reconsideration and appellate relief.

19 1t should be noted that the lawyer appearing for the staff at oral argument was not the same lawyer
that had represented it before the Licensing Board.

20 App. Tr. 6.

2! July 30 was a Friday. August 4 (the date of the issuance of the show cause order) was the following
Wednesday.

22 Houston Lighting and Power Co. (Allens Creek Nuclear Generating Station, Unit 1), ALAB-630, 13
NRC 84 (1981).
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D.

We find the staff’s explanation unsatisfactory in each particular. First of all, it is
of no moment that the staff intended to take an immediate appeal and had so
informed the Licensing Board. Even had it followed through on that objective, the
staff still would have been confronted with the need to obtain a stay of the
disclosure order pendente lite. As is beyond doubt, our Rules of Practice (in
common with those governing federal judicial practice) do not provide for an
automatic stay of an order upon the filing of a notice of appeal.

Second, we cannot endorse the assertion that the staff lacked an opportunity to
seek any appellate relief in the six-day interval between Thursday, July 29 (when
the Licensing Board denied the stay request made of it) and Wednesday, August 4
(when the order to show cause issued). Indeed, we see no good reason why a
motion for a stay could not have been presented to us as early as Friday, July 30.
True, the evidentiary hearing (being held in Fort Worth, Texas) was still in
progress on that date and, thus, the lawyer representing the staff at that hearing
might not then have been in a position herself to prepare and file the stay papers.
We can take official notice, however, that the Hearing Division of the Office of the
Executive Legal Director (based in Bethesda, Maryland, where the Appeal Panel
is also located) is staffed with numerous lawyers. It is most improbable that they
were all then either on out-of-town assignments of their own or engaged in other
purstits that could not be briefly put aside. Moreover, the record reflects that staff
counsel in Fort Worth was in direct telephonic communication with her superiors
during the confrontation with the Board;2} presumably, therefore, the Hearing
Division had ready access to whatever information might be needed for inclusion
in a request for a stay. All this being so, it is fair to conclude that no insuperable
obstacles stood in the path of the filing of a stay motion by the close of business on
July 30.

Be that as it may, it would appear that assigned staff trial counsel was free to
return to Washington on July 30 (the hearing having recessed shortly after 1:00
p.m. that afternoon).?* Consequently, had there been some imperative necessity to
await her return before turning to the matter of seeking an appellate stay, the papers
could have been prepared over the weekend and filed with us on Monday moming,
August 2.5 The concept of “business” days (to which appellate counsel alluded

23 See Tr. 3049, 3072.

24 Tr, 3563. At oral argument, staff appellate counsel stated that the staff participants in the hearing had
“returned that weekend” but did not indicate whether it was immediately following the conclusion of
the July 30 session. App. Tr. 5-6. There was no suggestion, however, that trial counsel had further
official business to transact in Fort Worth.

25 Had this been done, the Licensing Board doubtless would have withheld the issuance of the show
cause order to await our action on the stay motion. In any event, the high probability is that we would
have granted an interim ex parte stay to allow time for responses to the staff papers and our fuller
consideration of the matter. ~
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both in his brief and at oral argument) may well have legitimacy as applied to the
conduct of litigation in ordinary circumstances. But it has no meaning where, as
here, one’s client is faced with an immediately effective order requiring prompt
action that it is totally unwilling to take. In that unusual circumstance, there is no
such thing as a non-business day — the steps looking to the obtaining of appropri-
ate stay relief must be initiated without differentiation between one day of the week
and another.

Third, we have been directed to nothing in the terms of the August 4 show cause
order that justifiably could have been construed by the staff as an invitation not
merely to move for reconsideration of the disclosure order but, as well, to eschew
compliance with the latter order until such time as the Licensing Board received
and acted on the motion. This is not to say, of course, that the staff was precluded
from seeking reconsideration without an express invitation from the Board. But
such a step, just as an appeal, does not have the effect of automatically staying the
effectiveness of the order or decision under attack.? Further, in the totality of
circumstances, it would have been reasonable to expect that the staff would have
had its reconsideration motion (whether invited or not) on file appreciably earlier
than August 24 — a full 27 days after it was first directed to make disclosure of the
interviewees’ identity.?

E.

Interrelated reasons have constrained us to dwell upon this subject at some
length. To begin with, even with the benefit of time to reflect at leisure upon its
course of action last summer, the staff apparently still does not apprehend the
shortcomings of that course. Rather, as we have seen, at oral argument it attempted
(albeit on patently insubstantial grounds) to justify its failure to comply with the
disclosure order. Consequently, what transpired here might well be repeated.

Any such recurrence would be intolerable. Accepting counsel’s assurance at
oral argument that the staff had acted in good faith and without the purpose of
flouting the Licensing Board’s disclosure order and authority, the fact nevertheless
remains that it did disobey that order over a protracted period of time and without
cause.?® The disregard by a party of an order of an adjudicatory tribunal is a sertous

26 Allens Creek, supra, does not prohibit seeking a stay from us while a motion for reconsideration is
g(e)nding before the Licensing Board. Rather, that decision dealt only with the simultaneous filing of
th a motion for reconsideration and an appeal. (Of course, in situations such as that at bar, appellate
stay relief appropriately could be sought only if a stay had been denied by the Licensing Board.)
27 In this regard, the twenty-day period prescribed in the show cause order was for responding to that
order and not for seeking reconsideration.
28 At our direction, the staff filed a post-argument brief addressed to two questions raised by us at the
argument bearing upon the merits of the disclosure controversy. At the conclusion of the brief (p. 6),
the staff sought to “clarify” its position on whether its disregard of the disclosure order extended to
- (Continued)

98



matter in any circumstance. But when that party is the staff of the agency
conducting the adjudication, the situation is all the mote troublesome.

If its own staff does not manifest a sensitive regard for the integrity of the
agency’s adjudicatory process — and most particularly the vindication of the
authority of those bodies charged with the administration of that process — how
can such regard be fairly expected of private parties to our proceedings?*® Beyond
that consideration, the staff enjoys a unique position insofar as the imposition of
sanctions against it is concemed. Although a licensing board does not have
contempt authority, there are remedial measures available to it in the instance of
the failure of an applicant or intervenor to comply with its orders. Forexample, the
applicant may be confronted with a denial of its application; the intervenor may
find itself dismissed from the proceeding. The staff, however, does not have the
same direct personal stake in the outcome of the adjudication as do the applicants
and most intervening parties. Rather, its role in the proceeding is that of a protector
of a broad public interest. Thus, assuming that the removal of the staff as a party
would be a fit remedy for its disobedience of a board order (a question we need not
decide here),* in a real sense the consequences would not be visited upon those
responsible for the dereliction.3!

In short, unlike other parties to a licensing proceeding, the staff puts itself at
little, if any, risk when it refuses to comply with a board order. Accordingly, sucha
refusal is readily susceptible of the interpretation that the staff has no hesitancy to
disobey orders with which it strongly disagrees because, as a practical matter, it
can do so with impunity. Once again, we accept the staff’s oral representation that

September 30. According to the staff, once it had filed its response to the show cause order on August
24, it was relieved of any further obligation to comply with the disclosure order (or seek an appellate
stay of it) until such time as the Licensing Board acted upon the response. This is said to be so because
the response was accompanied by a renewal of its previously rejected oral request for a Licensing Board
stay.

This line of reasoning is as conspicuously devoid of substance as the claims advanced by the staff at
oral argument. What it ignores is that a party cannot put off its duty to comply with an immediately
effective order by the simple expedient of calling upon the tribunal to consider anew whether a stay
(once denied by it) should be granted. In any event, the post hoc rationalization does not assist the staff
insofar as its inaction over a period of almost a month (between July 29 and August 24) is concerned.
And, in the final analysis, whether the staff is deemed to have been in disobedience of the disclosure
order for one instead of two months is inconsequential. The staff may think that August 24 was
“relatively soon” after the hearing session ended on July 30. Staff Post-argument Brief (Jan. 26, 1983)
at 7. But in the context of seeking stay relief, that view is untenable.

29 Assuredly, private parties are entitled to assume that there is not a double standard in this respect: a
strict obligation of compliance on their part and a more relaxed obligation in the case of the staff.
30 As we have seen, the Licensing Board’s September 30 order mooted the sanctions issue on the
condition that there be no future disregard of its directives. See p. 91, supra.

31 We have not overlooked the authority of a licensing board to discipline counsel “who shall refuse to
comply with its directions.” 10 CFR 2.713(c). The imposition against staff counsel of one of the
sanctions provided for in Section 2.713(c) likely would be appropriate only in circumstances where the
disobedience was not in fulfillment of the instructions of higher authority within the agency. Although
this matter similarly need not be reached here, it is reasonable to assume that staff counsel below
declined to comply with the disclosure order at the direction of either her superiors in the Office of the
Executive Legal Director or a ranking official of the NRC office in charge of the investigation of which
the interviews were a part. See Tr. 3053-54,
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no such thinking undergirded its actions in this case. At the same time, however, it
is of obvious importance, not only to it but to this agency as a whole, that in the
future the staff take the utmost care to ensure that it does not again open itself to that
perception.

The staff’s appeal is dismissed for want of a genuine controversy; on the same
ground, our grant of the petition for directed certification is withdrawn.3?
It is so ORDERED.

FOR THE APPEAL BOARD

C. Jean Shoemaker
Secretary to the
Appeal Board

[The dissenting opinion of Dr. Johnson follows.]

DISSENTING OPINION OF DR. JOHNSON

As my colleagues explicitly recognize (pp. 91-92, supra), the informer’s
privilege serves an important function in assisting this agency to fulfill its safety
responsibilities: it enhances the staff’s ability to obtain information from persons
who might otherwise be unwilling to aid a staff investigation. But the benefits of
the privilege can scarcely be realized to the fullest if fundamental questions
concerning its applicability in our hearings are left unresolved. My colleagues
agree that such thorny questions exist. See pp. 92-93, supra (particularly questions
1, 2, 3 and 5). Rather than taking advantage of the opportunity to address those
questions here, they decide instead to walk away from them to await their litigation
another day when concrete interests are at stake.

I cannot agree with this action. To be sure, these questions are not easy to
resolve but that is not a valid reason for avoiding them. Nor is the fact that the
information sought to be protected by exercise of the privilege is already known.
For by my colleagues’ own admission (p. 93, supra), mootness is not a legal bar to
our addressing them. The questions raised here relate in a very fundamental and

32 This result does not alter the fact that the staff did seek appellate review and, thus, under the terms of
the Licensing Board's September 30 order is not subject to the imposition of sanctions (providing there
is no further disregard of its disclosure order).
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generic way to the use of the informer’s privilege as a valuable tool in NRC
investigations, It is likely that some or all of these questions will arise in virtually
every case in which a staff investigative report is introduced for use in a hearing. In
this case, we saw that the parties and the Licensing Board did not respond very
effectively when faced with these questions. In the next case, this sort of confusion
may well be repeated, but with the added result of disclosure of information under
circumstances that would endanger the well-being of individuals. See p. 92 fn. 11,
supra.

To me, a staff investigator’s ability to make a credible offer of anonymity to
individuals who may be potential sources of safety-related information is a matter
of major importance and should not be clouded by unresolved questions. Short of
resolving them ourselves, I would have advised the staff to seek policy guidance
from the Commission on the questions cited above.
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING APPEAL BOARD
Administrative Judges:

Gary J. Edles, Chairman
Dr. John H. Buck
Dr. Reginald L. Gotchy

In the Matter of Docket No. 50-289
(Design Issues)

METROPOLITAN EDISON COMPANY,
et al.
(Three Mile Island Nuclear
Station, Unit No. 1) February 28, 1983

Ruling on an intervenor’s request for subpoenas compelling the attendance and
testimony of two named NRC staff members at the Appeal Board’s scheduled
hearing on emergency core cooling issues in this special restart proceeding, the
Appeal Board finds that “exceptional circumstances™ exist warranting the issuance
of a subpoena requiring the testimony of that employee of the NRC’s Office for
Analysis and Evaluation of Operational Data (AEOD) with knowledge of the
office’s views on the subjects of concem, but denies the request for the second
subpoena for lack of a showing of “exceptional circumstances.”

RULES OF PRACTICE: SUBPOENAS (STAFF WITNESSES)

The Commission’s rules provide that the Executive Director for Operations
generally determines which staff witnesses shall present testimony. An
adjudicatory board may nevertheless order other NRC personnel to appear “upon a
showing of exceptional circumstances, such as a case in which a particular named
NRC employee has direct personal knowledge of a material fact not known to the
witnesses made available by the Executive Director for Operations. . . .” 10 CFR
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§2.720(h)(2)(i). See generally, Pennsylvania Power and Light Company and
Allegheny Electric Cooperative, Inc. (Susquehanna Steam Electric Station, Units
1 and 2), ALAB-613, 12 NRC 317, 323 (1980).

ADJUDICATORY HEARINGS: SCOPE OF REVIEW

A genuine scientific disagreement on a central decisional issue is the type of
matter that should ordinarily be raised for adversarial exploration and eventual
resolution in the adjudicatory context. See Virginia Electric and Power Company
(North Anna Power Station, Units 1 and 2), CLI1-76-22, 4 NRC 480, 491 (1976),
aff 'd subnom. Virginia Electric and Power Company v. NRC, 571 F.2d 1289 (4th
Cir. 1978); Consumers Power Company (Midland Plant, Units 1 and 2), ALAB-
691, 16 NRC 897, 912-13 (1982), review declined, CL1-83-2, 17 NRC 69 (1983).

MEMORANDUM AND ORDER

L

The Licensing Board has issued its partial initial decision dealing with various
issues of plant design, modifications, and procedures. LBP-81-59, 14 NRC 1211
(1981). Essentially, the Board concluded that, once various changes are made,
TMI-1 can safely be restarted. The Union of Concerned Scientists (UCS) has
appealed from that decision.

Following the receipt of briefs and oral argument, we issued an unpublished
memorandum and order setting out our preliminary views and concerns regarding
the sufficiency of the evidentiary record on the issues of the capability of the
so-called “feed and bleed” and “boiler-condenser” processes to remove decay heat
from the reactor core in the event of a loss of main feedwater or a small break loss
of coolant accident. The Licensing Board had found that the feed and bleed process
is a viable means of decay heat removal at TMI-1. We noted, however, that
information supplied to us in Board notifications following issuance of the Licens-
ing Board’s decision tended to undermine the Board’s conclusion. We requested
the parties’ views regarding a need for reopening the record. Following considera-
tion of those views, we determined that a limited reopening of the record is
necessary in order for us to resolve these matters that are central to a determination
of whether TMI-1 can safely resume operation. Thus, we instructed the licensee
and the NRC staff to submit supplemental testimony and make witnesses available
at a reopened hearing. ALAB-708, 16 NRC 1770 (1982). The staff has filed the
direct testimony of Dr. Brian W, Sheron, Walton L. Jensen, Jr., and Jared S.
Wermiel, in response to our order. UCS now requests that we issue subpoenas
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requiring the attendance and testimony of two additional staff members, C. J.
Heltemes, Jr., and Frank H. Rowsome, at the reopened hearing.

In support of its request that Mr. Heltemes testify, UCS indicates that on July 1,
1982, a staff report was sent to the Director of the Office of Nuclear Reactor
Regulation specifically discussing the reliability and effectiveness of feed and
bleed core cooling at TMI-1. Various members of the staff commented on a draft of
the report before it was sent to the Director. Included among the comments was a
June 10, 1982, memorandum from Mr. Heltemes setting out the views of the
Office for Analysis and Evaluation of Operational Data (AEOD). This report and
the related memoranda, UCS argues, reveal a disagreement between the official
staff position as reflected in the final report and now incorporated in the staff’s
testimony, on the one hand, and the views of AEOD, on the other. UCS claims that
the memoranda suggest that AEOD did not concur in the staff position regarding
the reliability and effectiveness of feed and bleed at TMI-1.

In support of its request that Mr. Rowsome testify, UCS indicates that he is the
author of a January 29, 1982, report dealing with the feed and bleed process at
plants designed by Combustion Engineering. (Mr. Rowsome also testified earlier
in this case.) Mr. Rowsome’s report, UCS argues, calls into question the reliability
of high pressure injection, which is the essential “feed” component of the feed and
bleed process. Because the report notes that the problem regarding the reliability of
high pressure injection is not unique to Combustion Engineering plants, UCS
contends that Mr. Rowsome’s conclusions “go to the heart of the issue in this
proceeding: the adequacy of decay heat removal.”!

The staff opposes issuance of both subpoenas. Relying in part on affidavits
submitted in connection with its answer, the staff claims that UCS has misread
AEOD’s position and that there is no significant difference of opinion among
members of the staff.?

IL.

The Commission’s rules provide that the Executive Director for Operations
generally determines which staff witnesses shall present testimony. An
adjudicatory board may nevertheless order other NRC personnel to appear “upon a
showing of exceptional circumstances, such as a case in which a particular named
NRC employee has direct personal knowledge of a material fact not known to the
witnesses made available by the Executive Director for Operations. . . .” 10CFR
§2.720(h)(2)(i). See generally, Pennsylvania Power and Light Company and

1 UCS Request for Subpoenas (February 23, 1983) at S.
2NRC Staff’s Answer in Opposition to UCS’s Request for Subpoenas (February 25, 1983) at 3.
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Allegheny Electric Cooperative, Inc. (Susquehanna Steam Electric Station, Units
1 and 2), ALAB-613, 12 NRC 317, 323 (1980).

We reviewed the requirement of a showing of “exceptional circumstances”
sufficient to warrant calling additional staff witnesses in Pacific Gas and Electric
Company (Diablo Canyon Nuclear Power Plant, Units 1 and 2), ALAB-519, 9
NRC 42 (1979). In that case, the Advisory Committee on Reactor Safeguards
(ACRS) had accepted certain design bases and criteria utilized in a seismic
reevaluation of a completed nuclear power plant even though they were less
conservative than those that would be used for an original design. Two ACRS
consultants dissented from that view, and we found exceptional circumstances
present to warrant the issuance of subpoenas requiring their testimony.® Three
interrelated factors were important to our conclusion: (i) the power plant had
been designed and built on a set of scientific assumptions that had been called into
question by subsequent information,; (ii) a reanalysis of the plant was undertaken so
as to consider new estimates; and (iii) the conclusion that the plant could be
operated safely was based on theoretical assumptions that were partly untested and
previously unused. /d. at 46.

The request for the views of AEOD, by way of Mr. Heltemes’ testimony, raises
a similar, albeit less compelling, confluence of factors. The Licensing Board's
decision that the decay heat removal process is satisfactory has been called into
question by recently obtained information. We have already concluded that the
existing evidentiary record is insufficient to permit us either to affirm or to reject
the Board’s decision, and we must resolve a central safety issue, one way or the
other, on the basis of new information and analyses. The staff testimony supports
the Licensing Board's conclusion that the plant may resume operation without
unreasonable risk to the public health and safety, although a staff unit that has
reviewed the issue may have a somewhat different perspective concerning the
efficacy or reliability of a key safety system. In our judgment, such perspective
should be made available for our consideration. We note that a genuine scientific
disagreement on a central decisional issue is the type of matter that should
ordinarily be raised for adversarial exploration and eventual resolution in the
adjudicatory context. See Virginia Electric and Power Co. (North Anna Power
Station, Units 1 and 2), CLI-76-22, 4 NRC 480, 491 (1976), aff 'd sub nom.
Virginia Electric and Power Co. v. NRC, 571 F.2d 1289 (4th Cir. 1978);
Consumers Power Co. (Midland Plant, Units 1 and 2), ALAB-691, 16 NRC 897,
912-13 (1982), review declined, CLI-83-2, 17 NRC 69 (1983).

3 The regulations define “NRC personnel” for discovery purposes to include consultants and members

of advisory boards such as the ACRS. 10 CFR §2.4(p). We concluded that consultants to advisory

goards were also “NRC personnel” for the purposes of the special discovery provisions of 10 CFR
2.720(h)(2)(i).
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The staff argues, in part, that “there is no significant difference between the
AEOD position and the NRC Staff’s position . . .” (emphasis added) and that
AEOD’s position is “one of caution” rather than disagreement.* But such
characterizations are sufficient, in our view, to suggest that some differences in
opinion or approach among staff units may well be involved and are at least worth
exploring at hearing.> We thus grant the request for a subpoena for the views of
AEOD.¢

In contrast, we do not believe that there are exceptional circumstances to
warrant issuance of a subpoena to compel Mr. Rowsome’s testimony. To begin
with, Mr. Rowsome’s report deals only with Combustion Engineering plants.
Although it notes that the problem of the reliability of high pressure injection is
generic to all pressurized water reactors, including, presumably, TMI-1, Mr.
Rowsome expressly testified during the hearing in this case that he is not an
authority on TMI and could not therefore reach conclusions about TMI-1 on the
basis of his experience with other reactors in the industry. See Tr. 16,929-30.
Furthermore, although the Rowsome report raises general problems about the
reliability of the high pressure injection aspect of the feed and bleed process,
reliability has not been raised by UCS as an issue on appeal insofar as TMI-1 is
concerned and is not discussed in the staff’s direct testimony, and our independent
review of the record, although not yet complete, has not revealed that the high
pressure injection system at TMI-1 is unreliable. In short, nothing in the report
suggests that Mr. Rowsome possesses any “direct personal knowledge” regarding
matters of concemn to us in the reopened hearing or that he could offer testimony
directly bearing on issues before us in the reopened proceeding.”

A subpoena will issue requiring the testimony of that employee of the Office for
Analysis and Evaluation of Operational Data (AEOD) with knowledge of AEOD’s

4 NRC Staff’s Answer, supra note 2, Omstein affidavit at 2.

5 We note, in this connection, that it is not our purpose in ruling on a request for subpoenas to reach the
merits of the controversy or evaluate the truth of the affiant’s assertions. Diablo Canyon, supra, at 46.
6 An affidavit submitted by Harold L. Omstein, a Lead Systems Engineer in AEOD, indicates that he
was responsible for reviewing the draft report, along with Mr. Carlyle Michelson, Director of AEOD,
and that Mr. Heltemes' role was solely one of transmitting the review comments. In such circum-
stances, we will issue a subpoena to that employee of AEOD with the requisite knowledge to explain
AEOD's views with regard to feed and bleed, liquid natural circulation, and boiler-condenser
operations. We expect AEOD to provide its most knowledgeable witness. The Director of AEOD shall
advise us and the parties promptly of AEOD’s selection.

7 UCS characterizes the “heart of the issue™ before us as “the adequacy of decay heat removal.” Such
characterization is too broad. The reopened hearing will not examine all aspects of decay heat removal
gﬁiénglgsthosc discrete matters — not including the reliability of high pressure injection — raised in
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views on feed and bleed, liquid natural circulation, and boiler-condenser opera-
tions. Except to the extent granted, the request of UCS is denied.
It is so ORDERED.

FOR THE APPEAL BOARD

C. Jean Shoemaker
Secretary to the
Appeal Board
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Cite as 17 NRC 109 (1983) LBP-83-4

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD
Before Administrative Judges:

Peter B. Bloch, Chairman
Dr. Jerry R. Kline
Dr. Hugh C. Paxton

In the Matter of Docket Nos. 50-266-OLA
50-301-OLA
(ASLBP No. 81-464-05-LA)

WISCONSIN ELECTRIC POWER
COMPANY
{Point Beach Nuclear Plant,
Units 1 & 2) February 4, 1983

This decision concerns the adequacy of eddy current testing to detect potentially
serious defects in corroded steam generator tubes that have been repaired by the
insertion of a liner or “‘sleeve.” The Licensing Board concludes that limitations on
the sensitivity of eddy current testing do not affect the ability to detect serious flaws
that are likely to rupture, either under normal operating conditions or accident
conditions. Consequently, the Board approves the issuance of a license amend-
ment to applicant.

RULES OF PRACTICE: FINDINGS OF FACT
There is no penalty assessed against a party that failed to comply with the

Board’s requests, not reflected in an order, concerning the format for filing
Findings of Fact.
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RULES OF PRACTICE: PROBABILISTIC RISK ANALYSIS

The regulations do not require the use of a formal, probabilistic risk analysis.

RULES OF PRACTICE: EFFECT OF SUMMARY DISPOSITION

An initial decision in a case in which summary disposition has been granted is
limited to the genuine issues of fact that were found to exist.

TECHNICAL ISSUES DISCUSSED

Eddy current testing (steam generator tubes)

Eddy current testing (sleeved steam generator tubes)
Inconel 600, mill annealed and thermally treated
Steam generator, secondary side chemistry

Steam generator (pressurized water reactor), described
Signal to noise ratio (eddy current testing)

Reliability of eddy current testing (small volume defects)
Leak Before Break (steam generator tubes)

Burst tests (steam generator tubes)

Stress corrosion cracking (steam generator tubes)
Intergranular attack (steam generator tubes)

Tube sleeving (steam generator repair)

Sleeving of tubes (steam generator repair)

Corrosion (steam generator {ubes)

Hydrostatic testing (steam generator tubes)

Leak monitoring, continuous (steam generator tubes)

MEMORANDUM AND ORDER
(Initial Decision)

This decision concerns the adequacy of eddy current testing to detect potentially
serious defects in corroded steam generator tubes that have been repaired by the
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insertion of a liner or “sleeve.”! The “sleeve” is designed to lend structural strength
to the tube by spanning its corroded area.?

We have found limits in the capability of the eddy current test to detect flaws in
steam generator tubes. However, we have concluded that these limits of eddy
current testing do not seriously detract from its ability to detect flaws that are likely
to rupture, either under normal operating conditions or postulated accident condi-
tions. Furthermore, sleeved tubes appear to be safer than other unsleeved tubes that
applicant already is licensed to operate. We also have concluded, based on an
analysis of various factors affecting the safety of sleeves, that sleeved tubes are
safe, without reference to whether they are safer than unsleeved tubes. Con-
sequently, the license amendment should be granted, without any conditions
attached at the direction of the Atomic Safety and Licensing Board.

I. DESCRIPTION OF SLEEVING

In order to understand the nature of the problem that gave rise to the issues in this
case it is useful to describe briefly the functions of a steam generator in a nuclear
power plant.> All pressurized water nuclear power plants, including the Point
Beach units, have two systems of piping to effect the transfer of energy from the
reactor core to the turbines which produce electricity. The primary system pumps
circulate primary coolant water around the hot fuel rods within the reactor core
where the nuclear reaction takes place. The super-heated water then passes through
large pipes to the steam generators. In each steam generator — heat exchangers
approximately 70 feet high and fourteen feet in diameter — the primary coolant
water passes from large pipes into about 3000 smaller tubes which are partially
immersed in a separate system of water, the secondary coolant. Heat is transferred
through the tube walls from the primary coolant to the secondary coolant, which
boils and, in the form of steam, passes through turbines to generate electricity. In
order to prevent leaks of primary coolant and radioactivity from the primary
system to the secondary coolant, it is necessary to assure the integrity of the entire
piping system, including each of the thousands of small tubes inside each steam
generator.

! This is the only issue remaining in the proceeding because we granted summary disposition of the
rest. LBP-82-88, 16 NRC 1335 (1982) (Summary Disposition).

2 On July 2, 1981, Wisconsin Electric Power Company (applicant) filed a Technical Specification
Change Request, seeking to amend the Point Beach Operating licenses to permit repair of steam
generator tubes that have degradation exceeding 40% of the nominal tubewall thickness. The existing
plant Technical Specifications require that such tubes be removed from service by “plugging.” The
proposed Technical Specification change would permit repair of such tubes by “sleeving,” leaving the
tubes in service. ‘

3 The general description of the role of a steam generator is taken from Florida Power & Light Co.
(Turkey Point Nuclear Generating, Units Nos. 3 and 4), ALAB-660, 14 NRC 987 (1981) at 992.
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At Point Beach, steam generator tubes have experienced substantial thinning
and corrosion, caused initially by the use of a phosphate chemistry regime in the
secondary side water but continuing to some degree even after the secondary side
chemistry was changed to an “all volatile” chemistry regime. As aresult, applicant
sought to repair these degraded steam generator tubes and, on July 2, 1981, filed a
Technical Specification Change Request, seeking to amend the Point Beach
operating licenses to permit repair of steam generator tubes that have suffered from
corrosion. Without the amendment, applicant would have to remove from service
(by plugging both ends of the tube) all tubes that have been degraded by more than
40% of their design (or “nominal”) tubewall thickness.

The repair consists of the insertion of a liner or “sleeve” into the degraded tube,
spanning the area where the corrosion has occurred. Then the sleeve is joined at its
top and bottom to the exterior tube.

There are two steam generators at each of the Point Beach units. Each steam
generator contains 3260 inverted, U-shaped vertical tubes. The ends of the tubes
pass through and are anchored in the tubesheet. The tubesheet is a large circular
steel plate, about 22 inches thick, through which holes are drilled for the tubes. The
bottom 2 V2 to 3 inches of the end of each tube is fastened within the bottom of the
tubesheet by “rolling,” i.e., the tube is mechanically expanded tightly against the
walls of the tubesheet hole. The tubes are also welded at the bottom face of the
tubesheet. The tubes are not fastened at the top of the tubesheet.’

The sleeving process involves the insertion of a smaller diameter, thermally
treated Inconel 600 metal sleeve inside a steam generator tube so that the bottom of
the sleeve is flush with the bottom of the tube. The sleeve extends beyond the top of
the tubesheet, bridging the degraded portion of the tube. The sleeve is bonded to
the tube at the bottom and just below the top of the sleeve.®

II. COMMENTS ON THE “STATEMENT OF INADEQUATE
RECORD”

Wisconsin’s Environmental Decade (Decade), the sole intervenor, did not
present any witnesses, attempting to rely on cross-examination to establish its
case. It also did not file formal findings pursuant to the Board’s request.” Instead, it

4 See LBP-81-55; 14 NRC 1017 (1981) at 1019.

5 Affidavit of David K. Porter (September 28, 1981) at Y4 (Attachment 1 to “Licensee’s [applicant’s]
Motion for Authorization for Interim Operation of Unit 1 With Steam Generator Tubes Sleeved Rather
Than Plugged,” September 28, 1981). (Porter Affidavit.)

6 The sleeve is designed to extend beyond its upper joint so that the additional length of sleeve would
prevent a failure of the upper joint from resulting in an unconstrained rupture. Should the joint fail, the
sleeve will remain within the tube, restricting the amount of water that can leak through the joint area.
Porter Affidavit at 5; Applicant Exhibit 1, §3.2.

7Tr. 18767-78.

112



filed a five page “Statement of Inadequate Record.” That document contains a few
relevant and helpful points, but it was a disappointment to the Board because it
failed to provide us with any reasoning by which we could dispose of the litigated
issue in Decade’s favor.?

Decade attempts to excuse its Statement on the grounds that it was required to
work during the Christmas vacation. However, Decade failed to request a time
extension, either during the hearing or in its filing. Furthermore, we know that
Decade is aware that it can obtain extensions of time limits for good cause, as it was
permitted to file its Motion for Litigable Issues after the time originally set.

Although Decade’s filing is a disappointment to us, we do not assess any
sanctions against it, primarily because we “requested” the filing of findings but
never thought it necessary to order that they be filed. The result is that we will do
our best to respond to the few arguments Decade has made and to analyze the
validity of the case presented to us in the briefs of the other parties. We are pleased
with briefs filed by applicant and by the Staff of the Nuclear Regulatory Commis-
sion (staff), which respond well to our requests for a reasoned discussion of the
entire record.

III. ANALYSIS AND CONCLUSIONS

In this section of our opinion, we discuss the contention that was admitted to the
hearing, the applicable regulatory materials, the facts concerning the reliability of
eddy current testing, and the redundant protections from steam generator tube
failure available at Point Beach.® Appendix A lists our previous decisions in this
proceeding.

8 Decade’s Statement of Inadequate Record urges the Board to conduct what is essentially a probabi-
listic risk analysis for steam generator tube burst. Such an analysis would assess the overall risk to
public health and safety by considering both the probability of tube burst and the consequences of that
event.

In this proceeding the Board has not undertaken such a quantitative analysis, using fault trees,
numerical probabilities of failure of components and numerical estimates of overall risk. The Board
nevertheless considered, in its Summary Disposition decision, what its course might be should eddy
current testing prove to be inadequate for the detection of flaws in sleeved tubes. It therefore requested
the applicant and staff to address contingently the safety implications of sleeving if that finding was
made. Both did so. We consider those implications in subsequent sections of this decision even though
we could rest our decision solely on the demonstrated adequacy of eddy current testing. The record
therefore does reflect thorough consideration of both the likelihood of not finding flaws and the
consequences of not finding them. Of course, we do not use the format of probabilistic risk analysis,
which is not required by Commission policy or regulations.

9 To simplify our discussion, we include a list of our previous decisions in Appendix A and a brief
statement of the qualifications of each of the witnesses in Appendix B. We consider each of the
witnesses to be an expert.
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A. The Admitted Contention

This contention, as originally submitted, was quite lengthy and was intertwined

with other assertions. The contention was:
Present inspection methods [understood to be limited to eddy current
testing'?] in unsleeved tubes have been shown to be inadequate to detect
defects, and the complicating presence of the sleeve inside the tube will
make the detection of degradation, especially at the joints, even more
difficult. Over time, the detection capability will continue to degrade. .
The inability to adequately detect defects that can lead to primary-to-
secondary or secondary-to-primary pathways for leakage will exacerbate
the problems indicated in [the other subissues in this allegedly litigable
issue.]"

However, our Summary Disposition decision modified this contention by

determining that the following genuine issue was admitted to hearing:
That the license amendment should be denied or conditioned because
applicant has not demonstrated that eddy current testing is adequate to
detect serious stress corrosion cracking or intergranular attack, in excess of
the technical specification prohibiting more than 40 percent degradation of
the sleeve wall, in sleeves that would be inserted within steam generator
tubes. 2

This admitted genuine issue was discussed in our Summary Disposition decision in

some detail, explaining what issues of fact or opinion the Board considered

unresolved. "

B. Regulation Involved

The Nuclear Regulatory Commission (NRC) regulation covering the adequacy
of eddy current testing relates generally to the design of the reactor coolant
pressure boundary. That regulation, General Design Criterion 14, Appendix A, 10
CFR Part 50, requires that:

The reactor coolant pressure boundary shall be designed, fabricated,
erected and tested so as to have an extremely low probability of abnormal
leakage, of rapidly propagating failure, and of gross rupture.
In order to comply with this General Design Criterion, applicant’s proposed repair
proposal adheres to an industry code, the ASME [American Society of Mechanical
Engineers] Boiler and Pressure Vessel Code (Code).*

10 Tr, 1237-38.

1l See Summary Disposition 16 NRC 1335 (1982), at 1344,
121d. at 1337.

131d. at 1338, 1343-48.

14 Licensee Exhibit 1, §3.1.
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C. Adequacy of Eddy Current Testing

In this section of our opinion, we will describe eddy current testing (ECT) and
then evaluate its reliability for detecting leaks.!’

1. Description of Eddy Current Testing

For ECT, a probe is inserted into the steam generator tube. Electric current
within the coils in the probe produces an electromagnetic field. As the probe is
moved within the tube, an electric current is induced in the conductive material of
the tube or sleeve. This is the eddy current signal that is recorded and interpreted.
Degradation in the wall of the tube or sleeve causes variations in the effective
electrical conductivity or magnetic permeability of the wall material. These
variations are measured directly by changes in the coil voltage of the eddy current
probe. ¢

ECT at Point Beach is performed by Westinghouse Electric Corporation, which
subcontracts the reading and interpretation of the eddy current data to Zetec, Inc."’
Mr. Denton and Mr. McKee, of Zetec, offered testimony in considerable detail
about ECT equipment, the physics of the ECT process, the interpretation of eddy
current signals, and the capabilities of ECT for detecting, in the field, stress
corrosion cracking (SCC) and intergranular attack (IGA) in tubes and sleeves.!®

The eddy current signals for each tube that is tested are recorded on a magnetic
tape. The tape is used to produce a strip chart which converts the record of
electromagnetic signals into a linear graph that roughly resembles the record of an
electrocardiograph. This chart indicates the presence or absence of defect signals
along the tubewall.

If the strip chart indicates that degradation may be present,!? the magnetic tape
recording of the eddy current signals also is used to generate a picture on an
oscilloscope. That moving picture is recorded in a still photograph that enables the
operator to examine phase differences between signals coming from the outside
and inside tube surfaces. That still photograph is then interpreted to determine the
depth of penetration of degradation into the tubewall material.20

:15 We have leancd heavily on applicant’s Proposed Initial Decision, 17-20, for this portion of our
ecision.

16 “Licensee’s [Applicant’s] Testimony of W. D. Fletcher” (Fletcher), ff. Tr. 1422, at 3-4; Tr.
1462-64, testimony of Clyde J. Denton (Denton).

17°Tr. 1460-61 (Denton).

18 Tr, 1462-78 (Denton); Tr. 1608-1723 (Denton, McKee); Applicant Exhibits 2 and 3. IGA is
corrosion of the metal grain boundaries of the tube material that does not initially result in separation of
the metal grains. SCC entails distinct separation of the metal grains resulting from corrosion. Tr.
1427-31 (Fletcher).

19 Tr. 1658-1659.

20 Tr 1608-11; 1473 (Denton).
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An eddy current indication of a defect in the tubewall appears as a deviation
from a base line drawn along the center of the strip chart. The greater the volume of
the defect, the greater the amplitude of the deviation from the base line.?' Un-
wanted signals, or “noise,” also appear as deviations from the base line on the
chart. Noise is caused by such extraneous sources as conductive impurities
deposited on the surface of the tube, magnetite in sludge surrounding the tube, or
the uneven inner surface of a structure surrounding the tube — such as the inner
surface of the tubesheet hole.?

An important concept used in diagnosing potential defects is the *signal to noise
ratio.” This is the ratio of the amplitude of the signal generated by a suspected
defect to the amplitude of the noise signals found in the same general region of the
strip chart. Multifrequency mixing techniques are used to significantly reduce the
amplitude of the noise signals.?

The amplitude of the eddy current signal is indicative of the volume of the
degradation, meaning the amount of separation present in the tubewall; but the
amplitude says nothing about the depth of penetration into the tubewall.* When
the eddy current interpreter sees a signal which might indicate degradation, the
signal is examined on the oscilloscope.?* When signal-to-noise ratios are less than
about three-to-one, operators must exercise substantial judgment about whether or
not a defect exists and whether the investigation should be pursued further by
reading the signal on the oscilloscope.?® When a photograph of the oscilloscope
picture is made, the duration of the exposure is sufficient to depict the two phases
of the oscilloscope pattern that are of concern. A picture of the oscilloscope pattern
of a crack in a tubewall would typically appear on the scope in the shape of a
flattened figure eight.?

The angle between the two significant phases of the oscilloscope picture, as
measured with an electronic protractor, indicates the depth of the penetration.?
For defects of very small volume, the figure on the scope may be small, and the
phase angle may be difficult to measure precisely. In such cases, the interpreter is
expected to take the most conservative reading of the angle, thus tending to
overstate the depth of penetration.?

21 Tr, 1611, 1620 (Denton).

22 Fletcher, ff. Tr. 1422, at 4.

2 Fletcher, ff. Tr. 1422, at 4; Murphy, ff. Tr. 1828, at 8; Staff Exhibit 1, at 32.
24 Tr, 1611 (Denton); Tr. 1495-96 (Fletcher); Tr. 1672 (Denton).

25 Tr. 1473, 1610 (Denton); Tr. 1631 (McKee). The voltage of the pattern displayed on the screen, or
“voltage lissajous,” also provides a rough indication of the volume of the defect. Tr. 1657-58 (Denton).

26 Tr. 1649-50 (Denton).

27Tr. 1471-73, 1618-20 (Denton); Applicant Exhibit 2, at 1; Applicant Exhibit 3.
28 Tr. 1611-12, 1677 (Denton).

29 Tr. 1622 (Denton).
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Under Board questioning the staff stated that they would require a tube to be
plugged if the indicated depth of penetration exceeded 40% even under circum-
stances where the degree of penetration was reported conservatively (i.e., the true
penetration was likely to be less than 40%).3

2. Reliability of Eddy Current Testing

The reliability with which eddy current testing detects corrosion flaws depends
on the volume of the flaw?! in the steam generator tubewall and not on the depth of
penetration of the flaw into the tube. This detracts somewhat from the utility of the
test since it is the depth of penetration which is the principal variable of interest for
licensing; NRC technical specifications require that a tube be plugged when a flaw
penetrates the tubewall by 40 percent or more of the wall thickness.

The volume of the flaw is, however, related indirectly to the depth of penetra-
tion. Experience indicates that cracks propagate through the tubewall with aspect
ratios having a value of about two to five. (The aspect ratio is the ratio of the length
of a crack on the outside surface to the depth of penetration.) Thus, field experi-
ence shows that cracks in tubes which could be of significance to’NRC enforce-
ment of its plugging limits have in most (but not all) instances adequate volume to
be detected by eddy current testing.??

One expert testified that for a flaw with sufficient volume to be detected (i.e.,
the signal to noise ratio is greater than about 3) a 50 percent wall penetration can be
measured with precision (test-retest reliability) of about = 7 percent. The preci-
sion diminishes as the crack size diminishes (i.e., the error increases) so that a 30
percent through-wall crack could be measured with a precision of about * 13
percent.?

The likelihood of detection of a crack (as opposed to the precision with which it
can be measured) is about 95 percent certainty for a 40 percent penetration having a
150 mil axial surface crack length. A similar crack having only 20 percent
penetration might not be detected at all.»

The limits of usefulness of eddy current testing are known. Eddy current testing
using bobbin type coils cannot be used to detect circumferential cracks in tubes
since the lines of current flow are parallel to such a crack and are therefore not
interrupted as they are by axial cracks which are oriented normal to the electric

30 Tr. 1855-56 (Murphy).
31 The volume of the flaw is the volume separation in the tubewall or the amount of material that could
hypothetically be inserted into the flaw. See Tr. 1695-96.
32 Fletcher, ff. Tr. 1422, pp. 3, 7-8; Murphy, pp. 8, 9.
A penetration of the wall might not be detected, for example, if it has a shape analogous to a small
diameter drill hole of small volume. Tr. 1691 (Denton).
33 Tr. 1690-92 (Denton).
M Tr. 1695 (McKee).
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field.?s However, the mode of cracking generally found is axial because of hoop
stresses in the tube. In fact, circumferential cracks have not been found at Point
Beach.3¢

The technique also cannot be relied upon at present to detect intergranular attack
(IGA) which is unaccompanied by cracking. This is because the current flow from
the probe is not interrupted by IGA alone; the uncracked tube material continues to
act as an electrical conductor even though it is corroded. Separation of grain
boundaries through cracking is needed for detectability. This has proven to be of
significance for locations within the tubesheet where enough sludge has accumu-
lated in the crevice between the tubes and tubesheet wall to prevent separation of
grain boundaries in corroded tubes. Tubes leaking within the tubesheet have
occasionally not been found by eddy current testing because of this phenomenon.*

Eddy current testing alone cannot be relied upon for diagnosis or detection of
corrosion over its full range of possible occurrence. Physical parameters such as
interference (from magnetite or copper in sludge), variations in the tube diameter,
machine marks, denting in tubes, and small flaw volumes impose limits on
detectability.3® As a practical matter this suggests that leaking tubes occasionally
will not be detected by eddy current testing.*

The instances where eddy current testing failed to detect either penetrations
exceeding the plugging limit or actual leaking tubes are attributable to the flaws
being at or below the physical limits of detection. This may occur because of
interference of the signal, the small volume of the defect or the constraining effect
of sludge within the tubesheet.

The board concludes, however, that the applicant, its consultants and the NRC
staff are familiar in detail with the inherent physical limitations of the eddy current
technique for detecting stress corrosion cracking. Applicant does not rely, for
safety, on eddy current measurements that are outside of the inherent bounds of
reliability of the instrument.

The principal safety-related use for eddy current testing in steam generators is
for enforcement of NRC's 40 percent plugging limit, which is conservative
because it takes into account uncertainties of measurement. Analyses show that
uniform thinning completely around the circumference of the tube to 62 percent
degradation would not result in tube rupture following a main steam line break.
Burst tests on tubes having 40 to 60 percent through-wall penetrations confirm that
burst would not occur even at pressures anticipated in a main steam line break.%

35 Murphy, 8, 9.

36 Fletcher, ff. Tr., p. 1740.

37 Murphy, ff. Tr. 1828, pp. 5, 6.

38 Fletcher, p. 4.

39 Fletcher, p. 6.

40 Fletcher, ff. Tr. 1422, p. 9; Murphy, pp. 3-4.
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The purpose for setting plugging limits and for inspection of tubes is to prevent
corrosion of tubes from progressing undetected to the point where rupture is likely
under either accident conditions or normal operation.*! It is particularly important
to safety to have the capability for detecting relatively large volume defects (those
above the plugging limit) so that tubes can be plugged before a hazardous condition
arises. ‘

Much was made at hearing about the uncertainties attendant to the lower limits
of detection foreddy current testing, where it is beyond question that the technique
does not detect every small flaw.42 While it was necessary to probe those limits, we
now conclude that the limits of detection inherent to eddy current testing do not
cause a concern that stress corrosion cracking could progress undetected to the
point that large tube rupture from that mechanism is at all likely.*

3. Detecting Flaws in Sleeves

To this point, we have discussed difficulties in using eddy current testing in any
tube in a steam generator. However, a narrower question rests before us. Applicant
is licensed to operate its plant according to its existing technical specifications. It
may operate any tube in its steam generator until eddy current tests show 40% or
more degradation of the nominal tubewall thickness. At that point, the technical
specifications require the tubes to be plugged. Our jurisdiction is to decide whether
it is safe to operate those degraded tubes with sleeves rather than plugs. We have no
jurisdiction over the safety of the remainder of the steam generator, which
applicant already is licensed to operate.*

41 Fletcher, p. 10; Murphy, p. 3.

42 Eddy current testing failed to detect the source of a known leak in one steam generator tube, and it is
not unusual for a through-wall defect to appear on an eddy current test to be an 80 percent defect. Tr.
1661-64 (Denton). Additionally, an eddy current test sometimes has shown a defect as great as 90
percent that was not detected at all in testing conducted just six months before. Tr. 1643-47 (Denton).
This indicates a high degree of uncertainty in these particular readings because reliable laboratory tests
conducted on samples of mill annealed Inconel 600 indicate that the maximum rate of deteriorationina
highly caustic environment during a six month period was no more than 7.5%. Fletcher, ff. Tr. 1422
at 6.

These limitations in eddy current testing are known. Since 1979, Westinghouse has conducted
research to improve the early detection of IGA. Recently, Westinghouse has developed a process for
exposing tubing to an acid condition to produce laboratory samples with IGA of various depths of
penetration, unaccompanied by cracking. Westinghouse is testing the eddy current response to the IGA
which, rather than the relatively sharp deviation caused by an SCC signal, is a “drift” from the base line
on the strip chart. On an experimental basis, it now seems possible to detect 20% wall penetration by
IGA in the laboratory; and work is continuing to develop a standard that will enable the interpreter to
recognize IGA in the field. Tr. 1437-47 (Fletcher).

43 Murphy, pp. 7-8.

44 See Northern Indiana Public Service Co. (Bailly Generating Station, Nuclear 1), ALAB-619, 12
NRC 558, 565 (1980); Public Service Co. of Indiana, Inc. (Marble Hill Nuclear Generating Station,
Units 1 and 2), ALAB-316, 3 NRC 167, 171 (1976).
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We conclude that the sleeving process reinforces and strengthens existing steam
generator tubes. No serious question has been raised about the integrity of the
joints by which the sleeves are bound to the existing tubes. The result is that, at the
time the sleeves are inserted, the new and undegraded sleeve replaces the degraded
tube as a portion of the primary pressure boundary of the reactor. At that time, the
sleeve enjoys greater integrity than many of the degraded tubes that applicant
already is permitted to utilize in its steam generator.

Furthermore, this new primary pressure boundary is made of a corrosion
resistant material, thermally treated Inconel 600, which is two to three times more
resistant to corrosion than the initial steam generator tubes,** which were not
thermally treated to enhance their corrosion resistance.

The safety of the newly installed sleeves may be further enhanced if ongoing
research succeeds in improving the ability to detect corrosion using eddy current
testing.* This would permit corrective action.

Even if ongoing research does not succeed, sleeved tubes will be safer than
unsleeved tubes. To the extent that there may be imprecision in the tests currently
in use in steam generator tubes, including eddy current testing and hydrostatic
testing,*’ the insertion of new sleeves provides a margin of comfort not found in
other tubes. The other tubes, which have been used for many years, are subject to
undetected corrosion; the new sleeves will take many years before their exposure
to the steam-generator environment might cause an analogous risk in them.

Sleeves also will initially confront a less hostile environment than will existing
tubes. Most sleeves will be protected from the secondary-side environment by the
tubes into which they are inserted. They will be exposed to the secondary side only
if the repaired tube develops a substantial leak, thus permitting the potentially
corrosive materials in the secondary side to touch the sleeve.*

Although neither applicant nor staff depends on the presence of the tube around
the sleeve to support its belief that the sleeved tubes have an adequate safety
margin, it is obvious that the presence of the tube enhances the safety of the sleeve.,
If the sleeve were to rupture, it is possible that the surrounding tube would be so
degraded that it would in no way constrain the resulting leak. However, it is likely
that the degradation of the tube would be in a different region than the rupture in the
sleeve. In that case, the intact tube may constrain both the rupture and the leak from
the sleeve. While there is no assurance that this constraint would occur, this

43 Corrosion resistance of thermally treated Inconel 600 has been tested in the laboratory. IGA was
shown to have been reduced by two to three times and stress corrosion cracking by about ten times.
Fletcher, ff. Tr. 1422, at 6-7; Murphy, ff. Tr. 1828, at 2; Tr. 1483-88 (Fletcher).

46 Tr. 1437-47 (Fletcher).

47 Discussed below.

48 Fletcher, ff. Tr. 1422, at 6.
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possibility weighs on the side of greater safety for a sleeved than for an unsleeved
tube.#?

An interesting beneficial side-effect of sleeving is that it will retard the process
of corrosion of the surrounding tube. This will occur because the sleeve will
somewhat insulate the tube from the heat of the primary system. This reduction in
temperature should be accompanied by a reduced rate of corrosion, which is
facilitated by heat.%

Itis also likely that the thermal-hydraulic properties of the tube-sleeve annulus¥!
will retard the accumulation of corrosive materials. The most likely pathway for
leakage into the annulus would be through the tubewall near the top of the
tubesheet; this is the area of the steam generator where the greatest corrosion has
occurred.®? The sleeve, in direct contact with the heated and pressurized primary
coolant, will turn the water in the annulus to steam, which will escape through the
leakage pathway from which it entered.*? Consequently, the tumover of water and
the deposition of sediment in the annulus would be severely limited, retarding the
rate of accumulation of corrosive materials in the annulus, as compared to the
accumulation at the top of the tubesheet. The result is that there would be less
sediment to facilitate corrosion of the sleeve, as compared to the amount of
sediment facilitating corrosion of an unsleeved tube. Hence, the sleeved tube
should be subject to a slower rate of corrosion.

Finally, we conclude that whatever the difficulties of eddy current testing, itis a
more accurate instrument for testing the sleeve (below the upper joint) than for
testing unsleeved tubes. (We do not examine questions concerning the upper joint
because we previously found there was no genuine issue of fact concerning the
testing of the upper joint.%) The principal reason for increased inspectability is that
noise from the tubesheet crevice will be reduced because the sleeve is separated
from the crevice by the thickness of the surrounding tube plus the width of the
annulus between the tube and sleeve.® The outer surface of the sleeve is 75 mils
away from the surface of the tubesheet hole. This significantly reduces the noise
level.¥

49 See Marsh, ff. Tr. 1822, at 3-4; Murphy, ff. Tr. 1828, at 4.

50 Murphy, ff. Tr. 1828, at 2; Tr. 1769-70 (Fletcher); Tr. 1851, 1859-60 (McCracken).

51 The space between the tube and sleeve is known as the “annulus.”

52 Fletcher, ff. Tr. 1422, at 10; Tr. 1767-69 (Fletcher); Tr. 1851 (McCracken).

33 Mr. Fletcher anticipated that only a small amount of water would enter the annulus before flashing to
steam. Ordinarily, this would be the case. However, as corrosion progresses a substantial amount of
water could leak into the annulus during a period of cold shutdown. It is our conclusion that steam still
would form when the generator was retumned to service following such a period, so we accept the
implications of Mr. Fletcher’s analysis for the slightly different hypothetical situation we have
envisioned. Tr. 1766-73 (Fletcher); Tr. 1851-52 (McCracken); Tr. 1853 (Murphy).

54 See Tr. 1769-71.

33 Summary Disposition, at 1347,

56 Fletcher, ff. Tr. 1422, at 3-5,

571d. at 4.
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In summary, we find that sleeved tubes are safer than unsleeved tubes already
present in the Point Beach steam generator. In addition, these tubes are easier to
inspect for degradation that may occur. Hence, we conclude that the sleeved tubes
will be subject to an extremely low probability of abnormal leakage, of rapidly
propagating failure and of gross rupture’® and that we should approve the request to
amend applicant’s operating license to permit the sleeving of tubes that otherwise
would be required to be plugged.

D. Safety Factors in Sleeved Tubes

The safety of sleeved tubes does not depend on eddy current testing alone.
Consequently, although the admitted contention deals with eddy current testing,
our Summary Disposition decision invited evidence concerning the relationship
between the testing program and the safety of the reactor.>? In response, evidence
was submitted that persuades us that protection from steam generator tube failures
depends on a series of safety factors, including:

1. Design, fabrication and testing in compliance with the ASME Boiler
and Pressure Vessel Code
Hydrostatic testing
Continuous leak monitoring
Leak-before-break characteristics of tubing material
Conservative criteria for utilizing eddy current test results
Possible leak constraint from the presence of the tube around the sleeve
or from the tubesheet, and

7. Likelihood of a less corrosive environment within the sleeve-tube

annulus.

In this section of our opinion, we shall discuss each of these safety factors.
Although we could rest our opinion solely on the conclusions we reached above
concerning the increased safety of sleeved tubes, compared to unsleeved tubes, we
also conclude that the combined effsct of these seven factors contributes to safety,
thereby complying with General Design Criterion 14. Our review of these safety
factors also persuades us that it would not be appropriate for us to initiate an inquiry
of our own into possible safety or environmental problems with the sleeving
project.® ‘

Sgupwbd

58 General Design Criterion 14, Appendix A, 10 CFR Part 50.

59 See Summary Disposition, at 1346-47.

60 Atomic Safety and Licensing Boards have the authority to pursue relevant safety and environmental
issues that arise in the course of a dproceeding. 10 CFR §2.760a. Although the use of this “sua sponte”™
authority has been made dependent on Boards first notifying the Commission of their action in
declaring a sua sponte issue, the continued existence of the authority to declare such issues imposesona
Board the responsibility of considering whether or not to declare such issues. Although it may not be
strictly necessary to explain why that authority has not been exercised, this Board believes it preferable
to expose its decisional process to public scrutiny.
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1. Compliance with ASME Code and Additional Testing

Steam generators, including the tubes and sleeves, are designed, fabricated and
tested in accordance with design criteria which include compliance with the ASME
Boiler and Pressure Vessel Code.! To further assure itself of the safety of the
proposed sleeving repair process, applicant had Westinghouse Electric Corpora-
tion conduct extensive analyses and laboratory tests.S? The ensuing “Sleeving
Report” contains results of a design verification test program whose objective was
to assess the structural integrity and corrosion resistance of sleeved tubes.* The
laboratory tests that were performed included a variety of corrosion and structural
tests on tube materials and on sample tubes.

At an earlier stage of this proceeding, we addressed a limited number of
questions to the applicant concerning possible problems in the Sleeving Report. As
a result, we satisfied ourselves that the Sleeving Report was prepared with
reasonable care and we were unable to identify any serious deficiencies for us to
pursue. At this stage of the proceeding, the Sleeving Report also provides us with
assurance that the sleeving project was carefully designed and tested and that there
are no important safety or environmental issues for us to pursue.

Sleeved tubes will have greater integrity than unsleeved tubes. The sleeves are
made of thermally treated Inconel 600, which has greater resistance to corrosion
than the mill annealed Inconel 600 used in the original tubes. Laboratory tests
indicate that the rate of propagation of IGA through thermally treated Inconel 600
was 2 or 3 times less than the rate of propagation through the mill annealed tube
material. A larger reduction applies to the rate of propagation of SCC.%

2. Hydrostatic Testing

Previous to the time that sleeved tubes are placed in service,® and periodically
thereafter,% applicant will perform hydrostatic tests to locate leaks in tubes. The
tests involve pressure differentials substantially in excess of normal operating
pressure differentials. The pressure differentials approximate those that would be

61 Applicant Exhibit 1, §3.1.

62 Westinghouse Electric Corporation, Point Beach Steam Generator Report, September 1981 (Re-
vised February 1982)(Sleeving Report).

63 Sleeving Report, Chapter 6.0; SER at 20, 23,

64 Fletcher, ff. Tr. 1422, at 6-7; Murphy, ff. Tr. 1828, at 2; Tr. 1483-88 (Fletcher).

63 See Safety Evaluation by the Office of Nuclear Reactor Regulation Relating to Full Scale Steam
Generator Tube Sleeving at Point Beach Nuclear Plant Units 1 and 2, Docket Nos. 50-266 and 50-301,
July 8, 1982 (SER), at §6.0, p. 34.

6 Murphy, ff. Tr. 1828 at 2, 10; Fletcher, ff. Tr. 1422 at 5.
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expected to occur during postulated main steam line breaks or loss of coolant
accident (LOCA) events.5’

3. Continuous Leak Monitoring

Since primary water contains small amounts of radioactivity that may be
detected if it migrates to the non-radioactive secondary side of the steam generator,
applicant continuously monitors the secondary system condenser air ejector and
steam generator blowdown for radioactivity. The presence of radioactivity in these
locations would indicate a leak in the steam generator tubes or sleeves. Even very
small leaks in tube sleeves can be detected through this monitoring process.

The NRC has established limits on overall leakage from tubes in a steam
generator. If those limits are exceeded, either by leaks through existing tubes or
through sleeves, applicant will be required to shut down the reactor for repair.
Although some leakage is permitted in recognition of the difficulty of installing
entirely leak-tight tubes, leak limits are established in order to assure that the unit
would be shut down before the integrity of the leaking tube or tubes could become
sufficiently impaired to risk a rupture either under normal operating conditions or
postulated accident conditions.®

Leak limits are so rigorous that even if the entire leakage occurred through one
sleeve, the maximum through-wall crack length that could exist without exceeding
the limits for leakage (500 gpd or 0.3 gpm per steam generator) would be about
0.4’' at normal operating pressures. Even should a steam line break accident occur
at a time that a flaw of that dimension existed, analysis indicates that the sleeve
could withstand the increased pressure differential without bursting,™

4. Leak-Before-Break Characteristic of Sleeves

Another safety factor is that steam generator tubes and sleeves are made of a
special material, Inconel 600, selected because of its high ductility and toughness,
two characteristics which in combination constitute fracture resistance. In this
material, a crack (SCC or IGA) that began to form on the tube or sleeve’s outer wall
probably would cause a small, detectable leak before it became susceptible to a
rupture either during accident or normal operating conditions.”

67 Murphy, ff. Tr. 1828 at 2, 10; Fletcher, ff. Tr. 1422 at 5; SER at 34-35 (approving hydrostatic test
plans for mechanically sleeved joints and questioning the adequacy of differential pressures for testing
applicant’s abandoned plan for an alternate type of brazed upper joint).
:gﬂctchcr. ff. Tr. 1422 at 5-6; Murphy, ff. Tr. 1828 at 2, 10.

Id.
70 Fletcher, ff. Tr. 1422, at 8.
1 Fletcher, ff. Tr. 1422, at 7.
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Laboratory and operating experience confirm the validity of the leak-before-
break concept. Degraded tubes normally do not suffer large breaks; they penetrate
locally, suffering only minor leakage that is readily detectable through continuous
leak monitoring. Almost all leakage events in Westinghouse steam generators
were of this kind.”

Considering all operating reactors, there are hundreds of steam generators,
containing thousands of tubes. In all the years of operation of these tubes, there
have been approximately 200 leaks reported to the NRC, and only four of these
have involved large leak rates. None of the four occurrences resulted in any
unacceptable offsite radiological consequences or any damage to the reactor core.
All resulted from unusual circumstances that do not invalidate the leak-before-
break characteristic of steam generator tubes.

Important exceptions to the leak-before-break concept have emerged: that
hoop stresses (caused by denting at the uppermost tube support plate), mechanical
damage from loose parts,” and substantial thinning™ may cause a rapid failure.
However, there is no significant denting present at Point Beach.” Applicant is
aware of the loose parts problem and has begun monitoring for their presence.”
Furthermore, eddy current testing can reliably detect seriously thinned tubes, all of
which have been removed from service at Point Beach.” The basic concept, that
tubes and sleeves will respond to corrosion by leaking before they break, is still
applicable to the sleeving repair at Point Beach.

In addition to operating experience, conservative analyses substantiate the leak
before break concept. The maximum primary-to-secondary pressure differential
occurs following a postulated feedline break or steam line break accident, which
reduces the secondary-side pressure to zero. Analysis of this accident condition for
the sleeve indicates that even if there is uniform thinning completely around the
circumference, a sleeve can degrade to 38% of its nominal wall thickness and still
resist rupture.”® This corresponds to 62% degradation, or over 50% more degrada-
tion than the 40% degradation whose detection — at any one spot on the tubewall
— causes the NRC to require plugging of the tube.”

To further confirm the analyses, there have been laboratory tests. These “burst
tests” have been performed on portions of tubes removed from Point Beach and

72 Fletcher, ff. Tr. 1422, at 8.

73 Murphy, ff. Tr. 1828, at 10; Tr. 1774-78 (Fletcher); see also Marsh, ff. Tr. 1822, at 3.

74 Tr, 1774-81 (Fletcher).

75 Licensee’s response to Questions in Memorandum and Order, dated April 7, 1982. Although there
has been some denting in Unit 2, it has not progressed significantly and does not constitute significant
tube plate support deformation. Furthermore, these phenomena are not related to sleeving. /d. at 1-2.
76 Letter to the Atomic Safety and Licensing Board from Bruce Churchill, November 9, 1982.

77 Tr. 1774-81 (Fletcher). (Because phosphate chemistry is no longer in use at Point Beach, Mr.
Fletcher does not expect new instances of thinning to occur.)

78 Sleeving Report at 6.120-6.121.

7 Fletcher, ff, Tr. 1422, at 9; Murphy, ff. Tr. 1828, at 34,
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suffering from IGA of about 40% to 60%. This testing required differential
pressures in excess of 5000 psi to cause bursting of the degraded tubes. This
indicates substantial additional margin over the conservatively estimated pressures
resulting from postulated accidents.??

Overall, we are confident that the leak-before-burst concept, under normal
operating conditions and postulated accident conditions, is applicable to the Point
Beach sleeving amendment.

5. Conservative Criteria for Eddy Current Testing

At Point Beach, hydrostatic testing and eddy current testing programs reduce the
risk that serious degradation of tube or sleeve walls may occur without detection.
Both tubes and sleeves in which eddy current testing indicates 40% or more
degradation must be removed from service.?! Even though tubes and sleeves with
small leaks are not subject to rupture, these testing programs successfully identify
partially degraded tubes, and those tubes are removed from service as an added
precaution.

As we have just pointed out in the previous subsection of this opinion, eddy
current test indications of 40% degradation cause tubes and sleeves to be removed
from service. This represents more than a 50% safety margin, even were the
degradation to be uniform for the entire outer diameter of the tested tubes.

We are convinced that eddy current testing, used in this conservative manner,
contributes to the overall safety of the sleeved tubes.

6. . Possible Leak Constraint from the Tube or Tubesheet

Most of the sleeved portion of the tubes lies within the tubesheet. In that area,
which is the area in which IGA has been found when tube samples have been
removed from the steam generator, the tube is tightly constrained by the tubesheet,
minimizing any potential for rupture.®? If rupture of the sleeve were nevertheless
assumed to occur within the tubesheet as a result of IGA or SCC, the leak path
would be obstructed by the narrow tube-to-tubesheet crevice, and the leak rate
would be significantly reduced compared to the rate postulated to occur above the
tubesheet from a ruptured tube.®

Sleeving would provide an additional barrier against leakage. Even if the sleeve
begins to rupture, the event may be terminated or severely limited if it occurs in an

80 Fletcher, ff. Tr. 1422, at 6-7; Murphy, ff. Tr. 1828, at 2; Tr. 1483-88 (Fletcher).
81 SER at 21.

82 Murphy, ff. Tr. 1283, at 6.

83 Fletcher, ff. Tr. 1422, at 10; Murphy, ff. Tr. 1828, at 6.
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area of the original tube which has sufficient remaining strength to resist rupturing
at the corresponding point on the tubewall. If the tube does remain intact at that
point, then it may prove an effective barrier to any leakage at all to the secondary
side. In the alternative, leakage may occur into the sleeve-tube annulus and thence,
through a hole in the sleeve, to the secondary side. However, such a leak
undoubtedly would occur at a far slower pace than a fishmouth rupture or
double-ended break in a single tube, not supported by a slecve.® Even if these
benefits of the sleeving configuration are not realized, there is no reason to believe
that a rupture of a sleeve would be worse than the rupture of an unsleeved tube.?

7. Less Corrosive Environment in the Annulus

The rate of corrosion in tubes or sleeves depends on the environment to which
they are exposed. The outer diameter of the sleeve will not be exposed to the
secondary-side environment unless degradation in the original tube propagates
through-wall and the original tube’s grain boundaries separate enough to admit
solution from the non-pressurized secondary side into the annulus.?® This would
require substantially more degradation of the tube than would occur before it was
removed from service because of fears that it could not withstand operating
pressures or accident conditions. Hence, there ordinarily will be a substantial delay
before the sleeve is exposed to a corrosive environment.

Should a corrosive environment occur in the annulus, the leak into the annulus
would probably occur in the tubesheet area, where sludge is deposited. Thence, the
corrosive material would travel to the bottom of the annulus, within the tubesheet
crevice. In that location, it is possible that a corrosive environment could develop,
but there is no reason to believe that the rate of corrosion would be any worse than
what already is found in the tubesheet crevice. Consequently, the sleeves would
never be exposed to a more corrosive environment than are tubes. Also, the
location of the corrosion — at the bottom of the annulus — only creates a risk of a
constrained leak, rather than a guillotine or fishmouth rupture.®’

We have discussed, above, the testimony of Mr. Fletcher conceming the
properties of the annulus and the reason for believing that the fluid turnover rate
and sedimentation rate would be low in that area.

84 Marsh, ff. Tr. 1822, at 3-4; Murphy, ff. Tr. 1828, at 4,

85 d.

86 Fletcher, ff. Tr. 1422, at 6.

87 Tr. 1767-70, 1766-73 (Fletcher); Tr. 1851-52 (McCracken); Tr. 1853 (Murphy). The implications
of a constrained leak are discussed in subsection 6, supra.
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8. Conclusion

The uncontradicted evidence shows that sleeving enhances safety, both from the
point of view of increased integrity of the primary pressure boundary and de-
creased consequences of a breach in the pressure boundary.® Sleeving will provide
lower probabilities of the occurrence of the three events — abnormal leakage,
rapidly propagating failure, and gross rupture — which are required to be mini-
mized by General Design Criterion 14.%° We therefore conclude that there is no
serious safety or environmental issue of which we are aware that requires us to
undertake our own further inquiry.

ORDER

For all the foregoing reasons and based on consideration of the entire record in
this matter, it is this 4th day of February, 1983,

ORDERED

1. The sole remaining genuine issue of fact in this proceeding, concerning the
adequacy of eddy current testing of sleeved steam generator tubes, is dismissed.

2. We authorize the Director of Nuclear Reactor Regulation to issue a license
amendment to Wisconsin Electric Power Company, concerning the repair of steam
generator tubes at its Point Beach nuclear plant by sleeving, subject to understand-
ings of record, that:

a. Steam generator tubes that have been previously subject to explosive
plugging shall not be sleeved;

b. Brazed joints shall not be employed;

c. Should eddy current testing indicate 40 percent or more degradation
from the nominal tubewall thickness of a sleeve, the sleeved steam
generator tube shall be plugged; and

d. Leak limits previously imposed on the repaired steam generators shall
continue to apply.

3. Pursuant to 10 CFR §2.760(a) this is an initial decision that will constitute
final action of the Commission forty-five (45) days from the date of issuance unless
exceptions are taken pursuant to §2.762 or the Commission directs that the record
be certified to it.

4. Exceptions to this decision or designated portions thereof may be filed with
the Commission, in the form required by §2.762(a), within ten (10) days after
service of this decision.

88 We examined this question with especially great care because Mr. Marsh's testimony indicates that
there may be a substantial risk from the rupture of only one or two steam generator tubes. Marsh, ff. Tr.
1822 at 5; Tr. 1839-41.

89 Fletcher, ff. Tr. 1422, at 12.
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5. To pursue an appeal, briefs in support of a party’s objection also must be
filed, within thirty (30) days after filing the exceptions (or forty days in the case of
the staff of the Nuclear Regulatory Commission). The brief must comply with the
requirements of §2.762.

6. Within thirty (30) days of the service of the brief of the appellant (40 days for
the staff), parties may file opposing or supporting briefs that comply with the
requirements of §2.762.

7. Filings that do not comply with the rules govemning appeals may be stricken.

FOR THE ATOMIC SAFETY AND
LICENSING BOARD

Peter B. Bloch, Chairman
ADMINISTRATIVE JUDGE

Hugh C. Paxton
ADMINISTRATIVE JUDGE

Jerry R. Kline
ADMINISTRATIVE JUDGE

APPENDIX A
PUBLISHED POINT BEACH BOARD ORDERS

Title Date of Document LBP No.
MEMORANDUM AND ORDER
(Requesting Additional
Information) 10-01-81 81-39

MEMORANDUM AND ORDER
(Setting Agenda for October 9
Conference Call) 10-07-81 81-43

MEMORANDUM AND ORDER
(Concerning Further Board
Questions) 10-13-81 81-44
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Title

MEMORANDUM AND ORDER
(Concerning the Admission of a
Party and Its Contentions)

MEMORANDUM AND ORDER
(Setting Agenda and Rules for
October 29-30 Hearing)

MEMORANDUM AND ORDER
(Authorizing Issuance of a
License Amendment Permitting
Retumn to Power with Up to Six
Degraded Tubes Sleeved Rather
Than Plugged)

MEMORANDUM AND ORDER
(Concerning Preliminary
Confidentiality Issues)

SUPPLEMENTARY ORDER
(Conceming Issuance of a
Protective Order)

MEMORANDUM AND ORDER
(Conceming Reconsideration of
Confidentiality Issues)

MEMORANDUM AND ORDER
(Concerning the Burden of
Going Forward on
Confidentiality Issues)

MEMORANDUM AND ORDER
(Conceming a Motion to
Compel and Other Matters)

MEMORANDUM AND ORDER
(Concerning a Motion to
Certify a Sua Sponte Question)

MEMORANDUM AND ORDER
(Concerning a Motion to
Reconsider)
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Date of Document

10-13-81

10-15-81

11-05-81

12-21-81

01-07-82

01-28-82

02-02-82

02-19-82

02-26-82

03-19-82

LBP No.

81-45

81-46

81-55

81-62

82-2

82-5A

82-6

82-10

82-12

82-19A



Title Date of Document LBP No.

MEMORANDUM AND ORDER
(Concerning Reconsideration of
a Motion to Certify a Sua

Sponte Question) 03-31-82 82-24A
MEMORANDUM AND ORDER

(Concerning a Motion to

Compel) 04-22-82 82-33
MEMORANDUM AND ORDER

(Concerning a Motion to
Release to the Public Certain
Safety Information Which Is
Part of the Record in This.Case
but Is Proprietary to
Westinghouse Electric

Corporation) 05-26-82 82-42

MEMORANDUM AND ORDER

(Concerning Summary

Disposition Issues) 10-01-82 82-88
APPENDIX B

QUALIFICATIONS OF WITNESSES
Applicant’s Witnesses

W. D. Fletcher, Manager of Steam Generator Development and Performance
Engineering in the Nuclear Technology Division of the Westinghouse Electric
Corporation. He has a Masters degree in Chemistry from Fordham University,
1960. Since 1970 he has been directly involved in development and design
activities related to Westinghouse steam generators. He is credited with a variety
of professional publications, including publications about Westinghouse steam
generators, primary coolant chemistry in PWRs and corrosion of stainless steel.

ClydeJ. Denton, aparticipant in the group that originated eddy current testing of
steam generators and presently general manager of Zetec, Inc. He has an A.A.S.
from the Milwaukee School of Engineering and has been doing eddy current
testing since 1956.
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Edward O. McKee, a technician with 11 years’ experience in interpreting eddy
current data. He has evaluated all ECT data for both Point Beach units.

Staff’s Witnesses

Emmert L. Murphy, Senior Systems Engineer in the staff’s Operating Reactors
Assessment Branch. He has a Masters of Science Degree in Civil Engineering and
a Bachelor of Science Degree in Aerospace Engineering, both from the University
of Maryland. He has worked for nine years in the nuclear field, including six years
as structural engineer at the Bettis Atomic Power Laboratory of Westinghouse
Corporation. Since July 1979 he has been working for the staff almost exclusively
on safety reviews of steam generators that have experienced significant tube
degradation.

Ledyard B. Marsh, Section Leader of staff’s Reactor Systems Branch. He has a
Masters of Science in Nuclear Engineering from the University of Washington,
was an officer in the Navy Nuclear Power Program from 1970 to 1974, and joined
the Reactor Systems Branch in 1976.

Timothy G. Colburn, staff’s Project Manager for the Point Beach reactors. He
has a B.S. in mechanical engineering from Notre Dame, worked in the Navy’s
nuclear power program and was employed by Potomac Electric Power Company.

Conrad E. McCracken, Section Leader of the staff’s Chemical Technology
Section of the Engineering Branch. He is a registered Professional Corrosion
Engineer who was qualified in submarines for all nuclear duties by the United
States Navy and who served as Manager of Chemistry Development for Combus-
tion Engineering Corporation from 1966 to 1981, when he joined the staff as a
senior chemical engineer.

Note: Wisconsin's Environmental Decade did not call any witnesses.
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APPENDIX C

COMMENT ON LIMITED APPEARANCE STATEMENTS

In preparing this decision, we remember the people who addressed us when we
sat in a Limited Appearance session in Two Rivers, Wisconsin on November 17,
1982. Although there are many people living near Point Beach who are pleased
with the use of nuclear reactors to generate electricity,* the people who addressed
us were thoughtful people with serious doubts. One of the speakers, Mr.. Edward
Klessig, said what many had on their minds:

We pride ourselves on being practical farmers. We service most of our
own equipment. The proposed sleeving repair process reminds us of fixing
a sophisticated hay bailer or combine with a piece of bailing wire.

As farmers and food producers we love the land. We don’t want to risk
contaminating the precious soil and the food chain with radioactive iso-
topes, at best, or total disaster at worst.%!

We are aware of these citizen concerns and of the trust that is placed in us to
resolve the matter before us. We are particularly aware that a license amendment
dealing with “tube sleeving™ does superficially resemble a patchwork repair.
Consequently, we have been especially attentive to our record, which contains
numerous tests and analyses that have been relevant to our deliberations either at
this or at an earlier stage of the proceeding.

We hope that if Mr. Klessig and his fellow citizens should read this memoran-
dum that they will be assured that the steam generator repair has been engineered
with great care. Even should they disagree with our conclusion that none of
Decade’s contentions is valid and that there is no serious safety or environmental
issue for us to raise ourselves, we hope they will realize that our decision to
approve the pending license amendment has not been lightly taken.

90 The Town Board of the Town of Two Creeks unanimously supports the “economic and efficient way
of producing electricity” at Point Beach and approves of the proposed sleeving process. Letter to Mr,
Peter Bloch (November 29, 1982).

91 Tr, 10009.
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Cite as 17 NRC 134 (1983) LBP-83-5

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD
Before Administrative Judges:

- James P. Gleason, Chairman
Dr. Oscar H. Paris
Frederick J. Shon

In the Matter of Docket Nos. 50-247-SP
50-286-SP
(ASLBP No. 81-466-03-SP)

CONSOLIDATED EDISON COMPANY
OF NEW YORK
(Indlan Point, Unit No. 2)

POWER AUTHORITY OF THE STATE
OF NEW YORK
(Indian Point, Unit No. 3) February 7, 1983

The Licensing Board rules on responses to its reformulation of emergency
planning contentions.

MEMORANDUM AND ORDER

(Formulating Final Contentions on Commission Questions 3 and 4)

Pursuant to the Board’s request in our Order of January 7, 1983 (LBP-83-1, 17
NRC 33), responses to the reformulation of contentions under Commission Ques-
tions 3 and 4 have been received from the Power Authority of the State of New
York (Power Authority), Consolidated Edison Company of New York (Con-
solidated Edison or Con Edison), the Staff, and the following Intervenors: Union
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of Concerned Scientists/New York Public Interest Research Group (UCS/
NYPIRG), Parents Concerned About Indian Point (Parents), West Branch Con-
servation Association (WBCA), and Westchester Peoples Action Coalition (WES-
PAC). We here consider and render judgment on those responses in sequence of
the numbered contentions. First, some comments are necessary in connection with
statements included in the responses of the Licensees, the Power Authority and
Consolidated Edison. No purpose would be served by discussing their reiteration
of the Commission’s guidance to the Board of July 27, 1982 (CLI-82-15, 16 NRC
27) since the Board, itself, set forth those criteria in its January 7, 1983 order and
we will continue to follow our understanding of those directives in the formulation
of these contentions. We have, of course, evaluated Licensees’ arguments that the
Board only failed to apply the Commission’s guidance correctly on the contentions
we have recommended retaining; on those we deleted the Licensees deemed our
judgment disceming.

Both the Power Authority and Consolidated Edison discuss the effect that the
FEMA *120-day clock” process should have in eliminating emergency planning
issues in the proceeding. They cite our prior statements that the relevancy of some
of the contentions might change where the emergency planning deficiencies
alleged in the contentions were involved in the remedial efforts. We believe the
parties misconstrue both the Commission’s intent and ours in delaying the
reformulation of contentions until receipt of FEMA'’s report of progress on the
deficiencies, which has since been given to the Commission and served on the
parties. It was our objective, and we believe the Commission’s, to delay hearing
testimony on contentions under Questions 3 and 4 until after the FEMA report in
order to make such testimony more relevant, and therefore more meaningful, than
it would be if based on emergency planning deficiencies which no longer existed.
It was not our intent, nor could it be if we are to carry out the Commission’s charge,
to substitute the Board's opinion of the “current status and degree of conformance
with NRC/FEMA guidelines” of State and local emergency planning for a judg-
ment based on probative evidence of record resulting from the adjudicative
consideration of these issues. We did require sponsors of emergency planning
contentions to report their continued support or withdrawal of their contentions
after reviewing the FEMA report. Whether their testimony and evidence is revised
in the light of the emergency planning improvements embodied in that report
remains to be evaluated at a subsequent point in these proceedings. Here, we judge
solely the admissibility of their contentions.

Contention 3.1

Emergency planning for Indian Point Units 2 and 3 is inadequate in that
the present plans do not meet any of the sixteen mandatory standards of 10
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CFR §50.47(b), nor do they meet the standards of Appendix E to 10 CFR
Part 50.

Both the Power Authority and Consolidated Edison object to the admission of
this contention as being too broad or vague in meeting specificity requirements.
Consolidated Edison asks that we reformulate the contention in light of the FEMA
report, a subject discussed above. Both Licensees object to a number of the bases
cited on the grounds that they allege as deficiencies in planning standards matters
not required by regulatory guidelines, a conclusion we concur with in connection
with certain bases submitted by WESPAC and the Rockland Citizens for Safe
Energy (RCSE). Pro se intervenors, such as WESPAC and RCSE, are not held in
NRC proceedings to a high degree of technical compliance with legal requirements
and, accordingly, as long as parties are sufficiently put on notice as to what has to
be defended against or opposed, specificity requirements will generally be con-
sidered satisfied. However, this is not to suggest that a sound basis for each
contention is not required to assure that the proposed issues are proper for
adjudication in this proceeding. An acceptable basis in connection with Question 3
must allege some failure in meeting planning standards required by the regula-
tions. The following bases do not meet that test for this contention: WESPAC 1
g) h); 2a)b); 3a) b) c) d), and RCSE 2. Accordingly, these bases will be eliminated
from the contention. The Licensees allege that NYPIRG’s response to our January
7 order does not contribute anything to the specificity required for this contention,
and the Board concurs. With regard to the remaining bases, the Board concludes
the required degree of specificity has been submitted and these are cited in the
Appendix to this decision.

For the reasons noted supra in treating of the FEMA report, we decline to
reformulate this contention.

Contention 3.2

Emergency planning for Indian Point Units 2 and 3 is inadequate in that
the plans make erroneous assumptions about the response of the public and
of utility employees during radiological emergencies.

This contention was eliminated by our January 7, 1983 order on the grounds that
it failed to identify a specific lack of conformance with NRC/FEMA emergency
planning guidelines, that it showed no clear nexus to the central point of this
investigation, i.e., the high population density in the vicinity of Indian Point, and
that it did not raise an issue unique to Indian Point. The Licensees support our
ruling on Contention 3.2 in their answers to our January 7, 1983 order, and the
NRC Staff takes no position with respect to it. All of the Intervenors who
responded to our January 7, 1983 order, on the other hand, object strenuously to
the elimination of 3.2.
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UCS/NYPIRG argues that the contention challenges the methodology used by
the planners to meet NRC/FEMA guidelines in NUREG-0654 and the regulations
in 10 CFR Part 50. UCS/NYPIRG considers a critique of the assumptions upon
which the plans are based to be critical to determining the degree of conformance
with NRC/FEMA guidelines. UCS/NYPIRG, WESPAC, and Parents all argue
that human response factors are uniquely important to Indian Point because the
high population density in the vicinity of the plants would exacerbate con-
sequences resulting from the failure of human factors assumptions to hold in a
radiological emergency. They maintain that the dense population coupled with the
geographical, meteorological, and roadway features of the area will adversely
affect human responses in an emergency.

UCS/NYPIRG and Parents both point out that this Board has already heard
testimony from Westchester County witnesses which addresses erroneous
assumptions about human response factors made in the emergency planning. The
Board is prompted to note that earlier in this proceeding we heard testimony from
Rockland County witnesses which also addressed erroneous assumptions made
about human responses in an emergency. Similarly, the subject was addressed by
the FEMA witnesses who testified earlier. Further, our perusal of testimony filed
recently by the Power Authority (Testimony of Robert L. DuPont, M.D., at9, 22)
suggests that even the Licensees consider evidence on human response to a
radiological emergency to be relevant; although that testimony is offered under
Commission Question 1, it could as well have been offered under Contention 3.2.

We believe that the Intervenors have successfully argued their points with
respect to the relevance of Contention 3.2 to determining the degree of con-
formance of the emergency plans with NRC/FEMA guidelines and with respect to
the unique importance of human factors assumptions in the Indian Point emergen-
¢y plans. Moreover, the testimony that we have already heard on human factors
from the counties and from FEMA, and that which has been offered by the
Licensees, convince us that we should proceed to thoroughly ventilate this subject.
If we are to consider the evidence already heard on human factors, and we believe
we must, it would be fundamentally unfair to the Intervenors if we did not also
allow them to present evidence on the issue. Therefore, Contention 3.2 must be
reinstated. In readmitting this contention, we feel compelled by our dissenting
colleague’s arguments to point out that we do not believe that the contention is a
challenge to the Commission’s regulations. We do not read it to mean that there is
no way a proper plan could be drawn using correct assumptions. The contention
challenges only the assumptions used in drawing up the plan that the Licensees
have offered to demonstrate compliance with the regulations.

Our reconsideration of Contention 3.2 has also convinced us that, as originally
admitted, it is overly vague. Therefore, we have reformulated it to provide some
additional specificity.

Contention 3.2 is reformulated and admitted as follows:
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Contention 3.2 (final form)

The emergency plans for Indian Point Units 2 and 3 do not conform with
NRC/FEMA guidelines because the assumptions made therein with re-
spect to human response factors during a radiological emergency are
erroneous. Hence, the estimates of evacuation times and of the feasibility
of timely evacuation for certain areas are incorrect.

DISSENTING OPINION OF JUDGE GLEASON:

I have dissented from my colleagues in admitting this contention since, in my
judgment it challenges NRC regulations. This, we have been directed to prohibit
by the Commission’s Order of July 27, 1982. Additionally, I believe the conten-
tion is defective due to vagueness and as a result it lacks the requisite degree of
specificity.

Contention 3.3

The present estimates of evacuation times, based on NUREG-0654 and
studies by CONSAD Research Corporation and by Parsons, Brinkerhoff,
Quade & Douglas, Inc., are unreliable. They are based on unproven
assumptions, utilize unverified methodologies, and do not reflect the
actual emergency plans.

The Power Authority objects to this contention on the basis that it does not
contribute materially to Commission Question 3 because it fails either to rebut
FEMA's evacuation time estimates or to provide any estimate of its own of the
minimum hours’ waring needed for an effective evacuation of a 10-mile quad-
rant. The Board is unaware of any contention that is more material to Question 3
than this one, and whether estimates by FEMA or others are valid in response to the
Commission’s directive to attempt to establish a minimum warning time can only
be developed within the hearing environment itself. The contention as stated
heretofore will be retained.

Contention 3.4

The Licensees cannot be depended upon to notify the proper authorities
of an emergency promptly and accurately enough to assure effective
response.

Both Licensees object to the admission of this contention on the grounds that it
lacks specificity and factual bases. The Power Authority argues additionally that

-
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the contention fails to identify any lack of conformance with NRC/FEMA guide-
lines and therefore does not seem important to answering Commission Question 3.
The Staff takes no position with respect to Contention 3.4.

The Intervenors allege that the Licensees have a history of inadequate notifica-
tion of the NRC when incidents have occurred at the plant, and they cite specific
examples. We believe they have provided factual bases with adequate specificity.
Certainly a history of performance can be relevant to a judgment about future
performance. The current status of emergency plans should include revisions of
administrative control to assure prompt notification in the future and hence
compliance with 10 CFR Part 50.47(b)(5 and 6), but we must determine in the
hearing whether that is the case. Therefore, Contention 3.4 shall be retained.

We agree with the Licensees, however, that Contention 3.4 lacks adequate
specificity. We perceive that the Intervenors intend to challenge the adequacy of
the administrative control involved in notification and shall reformulate the con-
tention in light of that understanding. The reformulated Contention 3.4 follows:

Contention 3.4 (final form)

The administrative control of notification procedures at Indian Point
Units 2 and 3 is so deficient that the Licensees cannot be depended on to
notify the proper authorities of an emergency promptly and accurately
enough to assure effective response.

Contention 3.6

The emergency plans and proposed protective actions do not adequately
take into account the full range of accident scenarios and meteorological
conditions for Indian Point Units 2 and 3.

This contention is objected to by both Licensees and the Staff. They argue that
there has been no proper allegation of noncompliance with regulatory guidelines
since there is no requirement that a full range of accident scenarios be considered in
the development of protective actions. We concur that as far as accident scenarios
are concerned, the position of the Licensees and the Staff is correct. Accordingly,
this part of the contention represents a challenge to the Commission’s regulations
which, pursuant to Commission guidance, is not permissible in considering
contentions under Question 3. This part of contention 3 will be deleted from the
proceeding. We reach a different result, however, for that part of the contention
relating to meteorological conditions. 10 CFR Part 50.47(b)(9) calls for the
development of adequate methods, systems and equipment for assessing and
monitoring actual or potential offsite consequences of a radiological emergency
condition and this development requires site specific meteorological conditions
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and information. See NUREG-0654/FEMA-REP-1, Rev. 1, Appendix 2. We
accept this part of the contention for litigation, reformulated as follows:

Contention 3.6 (final form)

The emergency plans and proposed protective actions do not adequately

take into account meteorological conditions for Indian Point Units 1 and 2.

The bases for this contention are indicated in the Appendix to this decision. The

basis (d) of WESPAC Contention 3 which deals with the effectiveness of drills is

excluded from this contention since it relates to drills, not emergency plans or
protection actions.

Contention 3.7

The problems of evacuating children from threatened areas have not
been adequately addressed in the present emergency plans.

This contention is objected to by both Licensees. The objection by Consolidated
Edison is that the contention lacks specificity and adequate factual bases. As
interpreted by the Board, this contention challenges the adequacy of those provi-
sions in the emergency plans that relate to the handling and transportation of
children during a radiological emergency where evacuation procedures are being
implemented. Accordingly, the contention possesses the required degree of speci-
ficity and is admitted to the proceeding.

Contention 3.9

The road system in the vicinity of the Indian Point plant is inadequate for
timely evacuation.

Both the Power Authority and Con Edison raised objections to Contention 3.9.
The Power Authority suggests that the contention implies additional offsite plan-
ning measures and should be considered, if anywhere, under Commission Ques-
tion 4. In addition, the Power Authority asserts that the contention is unlikely to
assist the review of warning time estimates because the bases supporting the
contention are insufficient and because the relationship between the contention
and time estimates is unclear. Con Edison also challenges the adequacy of the
bases and argues that the contention does not address nonconformance with
NRC/FEMA guidelines as required by the Commission under Commission Ques-
tion 3.

We have not been persuaded by Licensees’ arguments. We find that the
adequacy of the road system for timely evacuation is central to Commission
Question 3, both with respect to the question of the degree of conformance with
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NRC/FEMA guidelines and with respect to determining the minimum number of
hours’ warning for an effective evacuation of a 10-mile quadrant at Indian Point.

10 CFR §50.47(a)(2) requires a review of “FEMA findings and determinations
as to whether state and local emergency plans are adequate and capable of being
implemented.” Whether or not the road system is adequate for timely evacuation is
akey component for the determination of the adequacy of the plan and whether it is
capable of being implemented. Moreover, NUREG-O654/FEMA-REP-1, Rev. 1,
Nov. 1980, Evaluation Criterion J8, requires that Licensees’ plan provide time
estimates for evacuation within the plume exposure EPZ and that these time
estimates be in accordance with Appendix 4. Section III of Appendix 4 requires a
review of the road network and analyses of “travel times and potential locations for
serious congestion in potential corridors.” )

We have already heard the testimony of NRC Staff witness Thomas Urbanik, II,
concerning the evacuation time estimate studies for Indian Point Units 2 and 3.
Both Dr. Urbanik’s testimony and Appendix 4 to NUREG-0654/FEMA-REP-1
clearly indicate that consideration of the roadway network is inextricably related to
a determination of a time estimate for evacuation.

Therefore, Contention 3.9 shall be retained.

Contention 3.10

See Contention 4.4, infra.

Contention 4.1

The plume exposure pathway EPZ should be expanded from its present
10-mile radius in order to meet local emergency needs and capabilities as
they are affected by such conditions as demography, topography, land
characteristics, access routes, and jurisdictional boundaries.

Both Con Edison and the Power Authority object to Contention 4.1 on the
grounds that the bases supporting the contention are inadequate and contemplate a
larger expansion of the plume EPZ than “about 10 miles.” The Power Authority
acknowledges that the Commission has specifically expressed an interest in the
substance of this contention and that the Commission indicated in its July 27, 1982
order that this issue should be litigated under Commission Question 3.

Upon consideration of these arguments we have determined that the size and
configuration of the plume exposure EPZ is of particular interest to the Commis-
sion and should be litigated.

We note that the Commission stated in its July 27 order that it intended to
address the plume exposure pathway EPZ under Commission Question 3. We have
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considered reformulating Contention 4.1 to make it a contention under Commis-
sion Question 3 and decided against such a change. The substance of the conten-
tion would be the same under either Commission Question. Since we have already
received testimony on this Contention the record will be less confusing if the
contention retains its original number. Therefore, Contention 4.1 shall be retained
as reformulated in our January 7, 1983 order.

Contention 4.2

The following specific, feasible offsite procedures should be taken to
protect the public:

a) Potassium iodide should be provided in an appropriate form for all
residents in the EPZ.

b) Adequate sheltering capability should be provided for all resi-
dents in the EPZ.

c) License conditions should prohibit power operation of Units 2 and
3 when the roadway network becomes degraded because of
adverse weather conditions.

d) The roadway network should be upgraded to permit successful
evacuation of all residents in the EPZ before the plume arrival
time.

The Power Authority and Con Edison raise objections to Contention 4.2. They
allege that a “sound basis” has not been demonstrated for each of the suggested
measures, as required by the Commission’s July 27 order. Both assert that the
bases provided fail to demonstrate that the suggested measures would have special
risk-reduction significance at Indian Point in comparison with risks posed by other
nuclear plants. Power Authority suggests that such a showing is the “threshold
test” for admission of contentions under Commission Question 4. Con Edison
claims that there must be a showing that “the risk of Indian Point is such that
*further exploration’ in this proceeding of these measures which are not required
by NRC/FEMA guidelines is justified,” i.e., the risk is greater than the spectrum of
risks posed by other nuclear plants. We dismiss these arguments as distortions of
the Commission’s guidance in its July 27 order. The Commission did not establish
a “two-prong test” for the admission of contentions under Commission Question 4
as Licensees seem to be trying to imply. The Commission did require that a “sound
basis” be provided for these contentions.

Con Edison also asserts that the contention and its subparts lack the requisite
specificity, do not show that the proposed measures are feasible, and make no
nexus between the population density and the proposals. Finally, both Con Edison
and Power Authority argue that Contention 4.2(c) does not concern an offsite
emergency procedure and is therefore beyond the scope of Question 4.

142



We have re-examined the contentions and their bases in light of these argu-
ments. We have decided to strike the basis listed in RCSE’s Supplement, because
on closer examination it does not appear to be a sound basis for any of the proposed
measures.

However, we continue to find that UCS/NYPIRG did present in its bases a
sound basis for the admission of the four subparts to Contention 4.2. Whether these
measures are feasible will be determined by our analysis of the evidence presented
during the hearing. These proposed measures are being considered in light of the
population density in the vicinity of Indian Point. There is no requirement that
parties draw a nexus between each proposed measure and population density.
Finally, although Contention 4.2(c) may not appear to involve an offsite proce-
dure, it is specifically related to an offsite condition which is important for
consideration of offsite emergency planning at Indian Point.

Therefore, Contention 4.2 shall be retained as stated in our Order of January 7,
1983 with RCSE's supplement deleted from the bases.

Contention 4.3

There are no feasible offsite emergency procedures which can
adequately protect the public.

This contention was deleted because it and the bases offered to support it failed
to offer specific suggestions for improving emergency planning and only provided
criticisms already covered in contentions under Commission Questions 1 and 3.
Both Licensees, in their responses to our January 7, 1983 order support the
deletion of this contention. The NRC Staff and Intervenors UCS/NYPIRG and
Parents take no position on the elimination of Contention 4.3. WESPAC does not
object to the deletion, either, provided it can present testimony with respect to
roads under Contention 3.9; since WESPAC is co-lead Intervenor under 3.9
(which is being retained) we expect it to introduce such testimony.

Intervenor WBCA was the only party to object to the Board’s deletion of
Contention 4.3. WBCA argues that the road network surrounding Indian Point
would make offsite emergency procedures infeasible and that the Board should
hear testimony on that subject. But the adequacy of the road system will be covered
under Contentions 3.9 and 4.2(d). WBCA also argues that FEMA’s estimate of
population density within the EPZ is too low, which would make the emergency
procedures infeasible. The validity of the assumptions on which evacuation times
are estimated, such as the assumed density of people in the EPZ, will be litigated
under Contention 3.3, for which WBCA is a contributing Intervenor, We need not
litigate these issues twice.

For the foregoing reasons, we see no reason to reinstate Contention 4.3.
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Contention 4.4

The emergency plans should be upgraded by taking account of special
groups with special needs in emergencies. In particular, provisions must be
made for evacuating persons who are dependent upon others for their
mobility. :

We deleted this contention in our Order of January 7, 1983, because the
contention and its bases failed to offer specific additional emergency planning
measures that should be required. But because the contention’s bases did mention
specific inadequacies in the plan that are important to answering Commission
Question 3, we reformulated Contention 4.4 and assigned it a new number, as
follows:

Contention 3.10

The emergency plan fails to conform to NUREG-0654 in that, contrary
to Evaluation Criterion I1.J.10.d., proper means for protecting persons
whose mobility may be impaired have not been developed. Specifically,
adequate provisions have not been made for groups named in the bases
submitted by the following contentions:

WESPAC 6
Parents I, basis (22) and II, basis (7)
UCS/NYPIRG I(B)(2), basis (6) and I(A), basis (7).

Neither Licensee objects to the Board’s reformulation and renumbering of
Contention 4.4. The Staff takes no position with respect to our action on this
contention. Intervenors UCS/NYPIRG and Parents likewise take no position with
respect to reformulation. WESPAC does not object to the reformulation and
renumbering, based on its “understanding that the ‘groups’ referred to in Conten-
tion 3.10 include all groups originally identified in WESPAC Contention 6.”
Finally, WBCA reminds the Board that it had been included as a co-lead Intervenor
with WESPAC on Contention 4.4, on the basis of oral argument (Tr. 809 ff.;
Memorandum and Order of April 23, 1982 (LBP-82-34, 15 NRC 895)), and
requests that it be designated co-lead with respect to Rockland County under
Contention 3.10.

We find no reason to modify our ruling with respect to the reformulation of
Contention 4.4 as Contention 3.10, and we rule that the Intervenor assignments to
3.10 will be the same as designated for 4.4,

Contention 4.5
Specific steps must be taken by NRC, State, and local officials to

promote a public awareness that nuclear power plant accidents with sub-
stantial offsite risks are possible at Indian Point.
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Our Order of January 7 eliminated Contention 4.5 for lack of sufficient basis.
We noted also that the essence of that contention was encompassed in other
contentions already admitted to litigation.

UCS/NYPIRG objects to our deletion of Contention 4.5. Intervenor argues that
the Commission’s December 22, 1982 decision (CLI-82-38, 16 NRC 1698)
permitting operation despite persisting emergency planning deficiencies, in some
fashion “has undermined the planning process™ and can be corrected only by
*“vigorous NRC action to promote the importance of emergency planning.”

We do not deem this statement to be the needed sound basis for the deleted
contention. Indeed, actions by the Commission are clearly binding on this Board,
and the notion that we should admit a contention based fundamentally upon
criticism of the Commission’s considered action would fly in the face of the
Commission’s inherent right to supervise this hearing.

We see no reason to alter our previous decision. Contention 4.5 will not be
litigated here.

Contention 4.6

A maximum acceptable level of radiation exposure for the public must
be established before any objective basis will exist for adequate emergency
planning.

We rejected this contention in our January 7, 1983 order as an impermissible
challenge to the regulations with neither a basis nor clear connection to the unique
environment of Indian Point.

UCS/NYPIRG would have us retain the contention, arguing that establishment
of acceptable dose levels would “be a yardstick against which to measure evacua-
tion time estimates.” That clearly would be equally true at any other plant and
clearly the Commission has not opted to establish this particular yardstick. Nor can
the assertion that Indian Point’s milieu is especially populous (or even especially
difficult to evacuate) form a basis, ipso facto, for the use of this yardstick, absent
some compelling reason for assuming that the “minimum-number-of-hours-
warning” figure that the Commission directed us to seek would be meaningless to
the Commission without such a yardstick.

The contention will remain deleted.

Contention 4.7
The emergency plans should be upgraded to provide more adequate

methods for alerting and informing persons who are deaf, blind, too young
to understand the instructions, or who do not speak English.
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Both Power Authority and Con Edison raise objections to reformulated Conten-
tion 4.7. They argue that the contention should be rejected because it fails to
suggest the specific methods which should be provided. In addition, they make the
same assertion that they made with respect to Contention 4.2, that Intervenors
must demonstrate how the nearby population affects the risk posed by Indian Point
as compared to other plants and how the suggested measures would reduce that
risk. We reject Licensees’ argument that such a threshold demonstration is re-
quired for admission of a contention under Commission Question 4 for the same
reasons we set forth in our consideration of this argument under Contention 4.2.

We continue to find that the contention and its bases meet the required standard
of specificity and that the bases provide a sound basis for the contention’s
admission. We find it sufficient that Intervenors have identified the specific
aspects of the plan which need to be upgraded and have provided sound bases for
these recommendations.

Therefore, Contention 4.7 shall be retained as reformulated in our January 7,
1983 order.

UCS/NYPIRG Proposed Contentions I and II and Parents’ Proposed
Contention XIV !

NYPIRG Proposed Contentions

I. The exercise process is not an adequate basis for determining aspects of
emergency response capability for an accident at Indian Point.

II. Letters of agreement, memoranda of understanding, and mutual aid
agreements signed by the responsible local officials and by the
emergency workers themselves should be the determining criteria in
evaluating emergency response capability.

Parents’ Proposed Contention

XIV. Preparedness should be demonstrated by the willingness and ability of
emergency workers in the field, by commitments in the form of letters
of agreement from all emergency response agencies including schools,
bus companies, fire departments, ambulance corps, and local Red Cross
chapters, and by the approval, in the form of signatures on the plan, of
elected officials of local governments which will be called upon to
implement the plans.

I Parents’ filing of December 24, 1982, at page 5, styled this Contention “XIV.” We used that
designation in our Order of January 7, 1983. In their present filings, both Parents and UCS/NYPIRG
style the contention “Contention IV.” We here retain the original designation.
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We declined to admit these contentions, finding that they were either imper-
missible challenges to the regulations or were subsumed in other, previously
admitted contentions depending on their exact interpretations.

UCS/NYPIRG now argues that these contentions should be admitted. WES-
PAC also argues for their admission, and Parents argues for admission of its own
Contention XIV. .

The gist of the arguments for admission of UCS/NYPIRG I is that present
scenarios for the planning exercise do not provide the “level of extensiveness of
testing . . . to identify all defects” (WESPAC) nor do they “test a major portion of
the elements” (UCS/NYPIRG) in emergency planning. UCS/NYPIRG also states
that our failure to provide an opportunity for intervenors to present a direct case
will deprive this Board and the Commission of needed information.

An intervenor seeking to introduce a contention so late in the process must bear a
heavy burden to show that the contention is admissible. We see no strong basis for
admissibility in the bare assertions that a carefully constructed exercise, devised by
experts in the field, cannot accomplish its purpose. We still decline to admit new
Contention I.

As for new UCS/NYPIRG II and Parents’ XIV, the present submissions do not
offer any substantial additional bases for the contentions nor do they point to
matters which would be unresolved by the admission of the earlier contention our
order named. In the latter regard, WESPAC expresses the “hope™ that *“testimony
regarding the commitment of emergency workers to fulfill their roles™ will not be
excluded in treating Contention 3.1. We see no reason why such testimony should
be excluded.

Our decision on admitting the proposed new contentions stands:  all three will
be rejected.

Time for Filing Supplemental Testimony

The due date for submission of supplemental testimony under Commission
Questions 3 and 4 shall be extended one week, from February 14 to February 21,
1983.

ORDER

For all the foregoing reasons and based upon a consideration of the entire record
in this matter, it is this 7th day of February 1983

ORDERED

1. The following contentions shall be retained without reformulation: 3.1,
3.3, 3.7, 3.9, 3.10, 4.1, 4.2, and 4.7,
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2. The following contentions have been reformulated and admitted: 3.4 and
3.6;

3. The following contention has been reinstated and reformulated: 3.2;

4. The following contentions have been deleted: 4.3, 4.5, 4.6, and all pro-
posed new contentions.

5. The date for filing supplemental testimony on Commission Questions 3 and
4 is extended to February 21, 1983.

THE ATOMIC SAFETY AND
LICENSING BOARD

James P. Gleason, Chairman
ADMINISTRATIVE JUDGE

Dr. Oscar H. Paris
ADMINISTRATIVE JUDGE

Frederick J. Shon
ADMINISTRATIVE JUDGE

Bethesda, Maryland

APPENDIX

Commission Question 3

What is the current status and degree of conformance with NRC/FEMA guide-
lines of state and local emergency planning within a 10-mile radius of the site and,
of the extent that it is relevant to risks posed by the two plants, beyond a 10-mile
radius? In this context, an effort should be made to establish what the minimum
number of hours’ waming for an effective evacuation of a 10-mile quadrant at
Indian Point would be. The FEMA position should be taken as a rebuttable
presumption for this estimate.
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Contention 3.1

Emergency planning for Indian Point Units 2 and 3 is inadequate in that
the present plans do not meet any of the sixteen mandatory standards of 10
CFR 50.47(b), nor do they meet the standards of Appendix E to 10 CFR
Part 50.

The bases for this contention are set forth in the following filings:

1) UCS/NYPIRG's “Contentions of Joint Intervenors Union of Concerned
Scientists and New York Public Interest Research Group,” dated De-
cember 2, 1981 (hereinafter UCS/NYPIRG Contentions) (See Conten-
tion I(A));

2) NYPIRG’s Submission of December 28, 1982;

3) WESPAC'’s “Contentions of the Westchester People’s Action Coali-
tion,” dated December 1, 1981 (hereinafter WESPAC Contentions)
(See Contentions 1(a-f, i-j) and 2(c-f); and

4) RCSE'’s “Supplement to Petition: Contentions,” dated December 1,
1981 (hereinafter RCSE’s Supplement) (See Contentions 3 and 5).

Contention 3.2

The emergency plans for Indian Point Units 2 and 3 do not conform with
NRC/FEMA guidelines because the assumptions made therein with re-
spect to human response factors during a radiological emergency are
erroneous. Hence, the estimates of evacuation times and of the feasibility
of timely evacuation for certain areas are incorrect.

The bases for this contention are set forth in the following filings:
1) UCS/NYPIRG Contentions (See Contention I(B)(1));
2) WESPAC’s Contentions (See Contention 4 and bases (g) and (h) of

Contention 1);

3) Parents’ “Contentions of Parents Concerned About Indian Point,” dated

December 2, 1981 (hereinafter Parents’ Contentions) (See Contention

III (bases 1-5)).

Contention 3.3

The present estimates of evacuation times, based on NUREG-0654 and
studies by CONSAD Research Corporation and by Parsons, Brinkerhoff,
Quade & Douglas, Inc., are unreliable. They are based on unproven
assumptions, utilize unverified methodologies, and do not reflect the
actual emergency plans.
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The bases for this contention are set forth in the following filings:

1) UCS/NYPIRG Contentions (See Contention I(B)(2));

2) WBCA's “West Branch Conservation Association’s Reply to Objec-
tions to Its Filed Contentions,” dated January 11, 1982 (hereinafter
WBCA's Reply) (See Contention in reply to Question 3).

3) RCSE's Supplement (See Contention 1).

Contention 3.4

The administrative control of notification procedures at Indian Point
Units 2 and 3 is so deficient that the Licensees cannot be depended on to
notify the proper authorities of an emergency promptly and accurately
enough to assure effective resporise.
The bases for this contention are set forth in the following filings:
1) RCSE's Supplement (See Contention 2, bases (a) and (b));
2) WESPAC'’s Contentions (See Contention 2, bases (a) and (b)).

Contention 3.6

The emergency plans and proposed protective actions do not adequately
take into account the full range of meteorological conditions for Indian
Point Units 2.and 3.
The bases for this contention are set forth in the following filing:
UCS/NYPIRG Contentions (See Contention I(B)(a)).

Contention 3.7

The problems of evacuating children from threatened areas have not
been adequately addressed in the present emergency plans.
The bases for this contention are set forth in the following filings:
1) Parents’ Contentions (See Contention I, bases (4), (5), (6), (7) and
(15)); and
2) Parents’ Revision (See Contention V, bases (1)-(10)).

Contention 3.9

The road system in the vicinity of the Indian Point plant is inadequate for
timely evacuation.

150



The bases for this contention are set forth in the following filings:
1) WESPAC Contentions (See Contention 5); and
2) WBCA's Reply (See Contention in reply to Question 1).

Contention 3.10

The emergency plan fails to conform to NUREG-0654 in that, contrary
to Evaluation Criterion 11.J.10.d., proper means for protecting persons
whose mobility may be impaired have not been developed. Specifically,
adequate provisions have not been made for groups named in the bases
submitted for the following contentions:

WESPAC 6
Parents 1, basis (22) and II, basis (7)
UCS/NYPIRG I(B)(2), basis (6) and I(A), basis (7).
The bases for this contention are set forth in the following filings:
1) WESPAC'’s Contentions (See Contention 6);
2) Parents’ Contentions (See Contention I, basis (22) and Contention II,
basis (7));
3) Parents’ Revision (See Contention X); and
4) UCS/NYPIRG Contentions (See Contention I(B)(2), basis (6) and Con-
tention I(A), basis (7)).

Commission Question 4

What improvements in the level of emergency planning can be expected in the
near future, and on what time schedule, and are there other specific offsite
emergency procedures that are feasible and should be taken to protect the public?

Contention 4.1

The plume exposure pathway EPZ should be expanded from its present
10-mile radivs in order to meet local emergency needs and capabilities as
they are affected by such conditions as demography, topography, land
characteristics, access routes, and jurisdictional boundaries.

The bases for this contention are set forth in the following filings:
1) UCS/NYPIRG Contentions (See Contentions II(A), II(B), and III(C));
2) Parents’ Contentions (See Contention II, basis (7)); and
3) Parents’ Revision (See Original Contention II and Proposed Contention
VII, based on Memorandum and Order, April 23, 1982 basis 2).
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Contention 4.2

The following specific, feasible offsite procedures should be taken to
protect the public:

a) Potassium iodide should be provided in an appropriate form for all
residents in the EPZ.

b) Adequate sheltering capability should be provided for all resi-
dents in the EPZ.

c¢) License conditions should prohibit power operation of Units 2 and
3 when the roadway network becomes degraded because of
adverse weather conditions.

d) The roadway network should be upgraded to permit successful
evacuation of all residents in the EPZ before the plume arrival
time.

The bases for this contention are set forth in the following filing:
UCS/NYPIRG Contentions (See Contention III(A), subparts (a),(b), (c),
and (e)).

Contention 4.7

The emergency plans should be upgraded to provide more adequate
methods for alerting and informing persons who are deaf, blind, too young
to understand the instructions, or who do not speak English.

The bases for this contention are set forth in the following filings:
1) Parents’ Contentions (See Contention I, bases (2), (17), and (22); and

Contention 11, basis (7));

2) Parents’ Revision (See Contention XIII); and
3) WESPAC’s Contentions (See Contention 2, bases (e) and (f)).
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Cite as 17 NRC 153 (1983) LBP-83-6

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD
Before Administrative Judges:

Lawrence Brenner, Chairman
Dr. Richard F. Cole
Dr. Peter A. Morris

In the Matter of Docket Nos. 50-352-OL
50-353-0OL

PHILADELPHIA ELECTRIC COMPANY
(Limerick Generating Station,
Units 1 and 2) February 10, 1983

On the basis of guidance provided by the Commission’s policy statement on
Table S-3 fuel cycle impacts, 47 Fed. Reg. 50,591 (Nov. 8, 1982), the Licensing
Board does not admit a late contention alleging that the Applicant’s Environmen-
tal Report inadequately considers the uncertainties associated with the environ-
mental and health impacts of wastes sealed in a permanent repository. The
contention was based on the decision in NRDC v. NRC, 685 F.2d 459 (D.C. Cir.
1982), cert. granted, 51 U.S.L.W. 3419 (Nov. 29, 1982).

NEPA: CONSIDERATION OF IMPACTS OF URANIUM FUEL
CYCLE

Under the Commission’s statement of policy on Uranium Fuel Cycle Impacts,
the Licensing Board is directed not to admit a contention alleging that the
uncertainties associated with impacts of wastes sealed in a permanent repository
are inadequately considered in the Applicant’s Environmental Report.
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MEMORANDUM AND ORDER REJECTING TABLE S-3
FUEL-CYCLE CONTENTION

On June 16, 1982, Limerick Ecology Action (LEA) and the Environmental
Coalition on Nuclear Power (ECNP) jointly moved for leave to file a new
contention. The proposed contention alleged that in merely reproducing Table S-3
pursuant to 10 CFR § 51.20(e), the Applicant’s Environmental Report inadequate-
ly discusses the environmental and health impacts of the uranium fuel cycle
associated with proposed operation of the Limerick facility. The basis, and
justification offered for filing this contention late, was the then-recent holding in
Natural Resources Defense Council v. Nuclear Regulatory Commission, 685 F.2d
459, 494 (D.C. Cir. 1982), cert. granted, 51 U.S.L.W. 3419 (November 29,
1982) that the current “final” S-3 rule (as well as predecessor S-3 rules) “. . .are
invalid due to their failure to allow for proper consideration of the uncertainties that
underlie the assumption that solidified high-level and transuranic wastes will not
affect the environment once they are sealed in a permanent repository.”

By order of July 1, 1982, we granted Applicant’s requests both to defer ruling
on the proposed contention and to extend Applicant’s time to respond to the
contention until five days after publication in the Federal Register of anticipated
Commission guidance on the implementation of the Court of Appeals decision.
We also extended the NRC Staff’s time to respond until ten days after publication
of the Commission guidance. As we discuss below, the Commission issued its
guidance over three months ago in the form of a Statement of Policy, and pursuant
to it the proposed contention may not be admitted as an issue for litigation,
“Licensing and Regulatory Policy and Procedures for Environmental Protection;
Uranium Fuel Cycle Impacts,” 47 Fed. Reg. 50,591 (November 8, 1982). The
Applicant and NRC Staff have both inexplicably failed to file responses in the
required time frame, although that time frame had been established pursuant to
Applicant’s own request. Given the S-3 policy statement, we will proceed without
theiradvice. The Applicant and NRC Staff, and indeed all parties, are warned that
such defaults are viewed with great disfavor by this Board and could easily result
in matters being found against them, or other sanctions. See, e.g., 10 CFR
§§2.707, 2.718.

The history and background of the Commission’s consideration of the environ-
mental impact of the nuclear fuel cycle attributable to individual nuclear power
plants is well summarized in a recent Appeal Board decision, and will not be
repeated here. See Mississippi Power & Light Company, et al. (Grand Gulf
Nuclear Station, Units 1 and 2), ALAB-704, 16 NRC 1725 (1982). The current
“final” Table S-3 rule (10 CFR §§51.20(e) and 51.23(c)), as promulgated in 1979
(44 Fed. Reg. 45,362), is a table which generically establishes the numerical
quantification of fuel cycle releases attributable to a reactor, and precludes
litigation of the amounts of these releases in individual licensing proceedings. In
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its S-3 decision, the Court of Appeals found that since an April 1978 clarifying
amendment to the interim S-3 rule, health effects could be considered in individ-
ual licensing proceedings. Only the quantification of environmental effects ad-
dressed by the S-3 table were precluded from litigation. The Court also found that
at least since the final rule, the Commission had made clear that in addition to
health effects, socioeconomic and cumulative effects of fuel cycle impacts could
be considered in individual proceedings. Natural Resources Defense Council v.
NRC, supra, 685F.2d 459,477-78, 486-88, 494, See also Grand Gulf, supra, 16
NRC 1729.

The proposed late-filed contention, when read without the basis section,
addresses “environmental and health impacts of the uranium fuel cycle™ attribut-
able to the Limerick facility. This would be impermissibly broad and vague,
particularly for a late-filed contention given the history of the scope of litigation,
as summarized above, permitted by the S-3 rule. However, as is made clear from
the basis section of the contention, and the reliance on the Court of Appeals S-3
decision as justification for late filing, the contention seeks to assure proper
consideration in this proceeding of the defect in the final S-3 rule found by the
Court of Appeals; i.e., that the rule gives inadequate consideration of the uncer-
tainties of the impacts of wastes sealed in a permanent repository. This view of the
scope of the contention is reinforced by the petitioners’ views that its admission
would be unlikely to expand the proceeding significantly since they expect the
defect found by the Court will be cured by generic amendment of Table S-3.
Petition, para. 11.

Having construed the contention so that it would appear to be admissible given
the Court’s S-3 ruling, we must nevertheless reject it as instructed by the
Commission’s S-3 policy statement, by which we are bound. Grand Gulf, supra,
16 NRC 1731, n.8. In its policy statement, the Commission notes that the D.C.
Circuit has stayed its mandate with the knowledge that the Commission would
proceed in reliance on the final S-3 rule during such a stay. 47 Fed. Reg.
50,592-93. As indicated above, the Supreme Court has granted certiorari. Ac-
cordingly, we are directed by the Commission “to proceed in continued reliance
on the Final S-3 rule until further order from the Commission, provided that any
license authorizations or other decisions issued in reliance on the rule are con-
ditioned on the final outcome of the judicial proceedings.” Id., at 50,593.

The Commission’s policy statement explains that to engage in case-by-case
litigation of this matter *. . .would reintroduce the significant burdens the [S-3]
rule was intended to relieve.” 47 Fed. Reg. 50,592. The Commission’s policy
statement recounts that the Commission previously has had reasonable confi-
dence that safe waste disposal will be available when needed (42 Fed. Reg.
34,391 (1977); NRDC v. NRC, 581 F.2d 166 (2d Cir. 1978)); and that it is now
completing the so-called “waste confidence” proceeding (44 Fed. Reg. 61,372
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(1979)) to reassess whether there is reasonable assurance that safe waste disposal

will be available when needed. 47 Fed. Reg. 50,592. The Commission states that:
Should the “waste confidence™ proceeding arrive at an outcome in-
consistent with this policy judgment, the Commission will immediately
inform the Congress and will reassess the positions taken in this policy
statement. /d., at 50,592.

and concludes that:
Considering the rule’s limited purpose and taking into account the Com-
mission’s “waste confidence” proceeding, the Commission continues to
believe that the record of the final S-3 rulemaking contains adequate
information on waste disposal uncertainties to support continued use of the
fuel cycle rule. Id., at 50,593.

Accordingly, the Table S-3 fuel-cycle contention proposed by intervenor LEA
and petitioner ECNP is not admitted.! Future Commission guidance on this subject
will be applied to the Limerick facility and any license authorizations which may
be issued in the interim will be conditioned on the final outcome of the judicial
procecedings.

FOR THE ATOMIC SAFETY
AND LICENSING BOARD

Lawrence Brenner, Chairman
ADMINISTRATIVE JUDGE

Bethesda, Maryland
February 10, 1983

! In view of our acfion in a separate order dismissing ECNP's one other pending contention, ECNP has
been denied admission as a party in this proceeding.
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Cite as 17 NRC 157 (1983) LBP-83-7

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD
Before Administrative Judges:

Ivan W. Smith, Chairman
Dr. Walter H. Jordan
Dr. Oscar H. Paris

In the Matter of Docket Nos. 50-514-CP
50-515-CP
(ASLBP No. 75-281-10-CP)

PORTLAND GENERAL ELECTRIC
COMPANY, et al.
(Pebble Springs Nuclear Plant,
Units 1 and 2) February 24, 1983

MEMORANDUM AND ORDER TERMINATING
PROCEEDING

Pursuant to 10 CFR 2.107(a), the Board grants, without prejudice, the Appli-
cants’ request of November 12, 1982 to withdraw the applications for the Pebble
Springs construction permits in Docket Nos. 50-514 and 50-515. The proceeding
is terminated.

FOR THE ATOMIC SAFETY AND
LICENSING BOARD

Ivan W. Smith, Chairman
ADMINISTRATIVE LAW JUDGE

Bethesda, Maryland
February 24, 1983
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Cite as 17 NRC 158 (1983) LBP-83-8

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD
Before Administrative Judges:

Marshall E. Miller, Chairman
Dr. Cadet H. Hand, Jr.
Gustave A. Linenberger, Jr.

In the Matter of Docket No. 50-537-CP
(ASLBP No. 75-291-12)

UNITED STATES DEPARTMENT
OF ENERGY
PROJECT MANAGEMENT CORPORATION
TENNESSEE VALLEY AUTHORITY
(Clinch River Breeder Reactor
Plant) February 28, 1983

Having considered relevant contested issues and environmental and site suita-
bility matters, the Licensing Board authorizes the Director of Nuclear Reactor
Regulation to issue a limited work authorization (LWA-1) for the Clinch River
Breeder Reactor Plant, subject to certain Staff proposed limitations for the protec-
tion of the environment committed to by Applicants.

LIMITED WORK AUTHORIZATION: APPLICABILITY

Section 50.10(e) of 10 CFR is applicable to this first-of-a-kind Clinch River
Breeder Reactor Plant.

TECHNICAL MATTERS DISCUSSED

A. Contested Issues: Site suitability, source term, dose guidelines and acci-
dent considerations; environmental effects of accidents; effects of accidents on
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nearby facilities; genetic and somatic effects of accidents’ safeguards and security;
fuel availability and reprocessing; alternative sites; programmatic objectives and
design alternatives.

B. Uncontested Matters: Demography; emergency plans; meteorology; hyd-
rology; geology and seismology; land and water use impacts; terrestrial and
aquatic impacts of operation; and socio-economic considerations.

APPEARANCES

For the Applicants:

George L. Edgar, Esq.; Thomas A. Schmutz, Esq. and Frank K. Peterson,
Esq. for Project Management Corporation, Morgan, Lewis & Bockius,
Washington, D.C.

Leon Silverstrom, Esq.; Warren E. Bergholz, Jr., Esq. and William D. Luck,
Esq. for U.S. Department of Energy, Washington, D.C.

Herbert S. Sanger, Jr., Esq.; Lewis E. Wallace, Esq.; W. Walter LaRoche,
Esq.; James F. Burger, Esq. and Edward J. Vigluicci, Esq. for Tennessee
Valley Authority, Knoxville, Tennessee

For the Intervenors:

Ellyn R. Weiss, Esq.; Barbara A. Finamore, Esq.; Eldon V. C. Greenberg,

Esq.; Dean R. Tousley, Esq. and S. Jacob Scherr, Esq. for Natural Resources
Defense Council and the Sierra Club, Washington, D.C.

For the Nuclear Regulatory Commission Staff:
Daniel T. Swanson, Esq.; Geary S. Mizuno, Esq.; Bradley W. Jones, Esq. and
Stuart A. Treby, Esq., Washington, D. C.

For the State of Tennessee:
Michael E. Terry, Esq. and Michael D. Pearigen, Esq. for the State of
Tennessee, Nashville, Tennessee

For the City of Oak Ridge:
William E. Lantrip for the City of Oak Ridge, Oak Ridge, Tennessee
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PARTIAL INITIAL DECISION
(Limited Work Authorization)

INTRODUCTION AND SUMMARY

This Partial Initial Decision concems an application of the United States
Department of Energy (DOE), Tennessee Valley Authority (TVA), and Project
Management Corporation (PMC) (Applicants) for a limited work authorization for
the proposed Clinch River Breeder Reactor Plant (CRBRP). The facility will be
located on the Clinch River in Oak Ridge, Tennessee. This decision will address
the Applicants’ request for an LWA-1 in accordance with 10 CFR §50.10(e)(1)
and (2), by making findings on all pertinent radiological, site suitability and
environmental issues.

On October 11, 1974, Applicants applied to the Atomic Energy Commission
(AEC), predecessor to the Nuclear Regulatory Commission (NRC),! for a Con-
struction Permit and a Limited Work Authorization (LWA-1) under Section
104(b) of the Atomic Energy Act of 1954, as amended (42 U.S.C. §2011 et seq.)
for the facility. The Commission issued a notice of hearing on the application for
the construction permit which was published June 18, 1975 (40 Fed. Reg. 25708).
The application sought authority to construct a demonstration plant under DOE’s
Liquid Metal Fast Breeder Reactor (LMFBR) Program. The proposed facility is
designed to use a liquid-sodium-cooled fast breeder reactor to produce 975
megawatts of thermal energy (MWT), with a net electrical output of approximately
350 megawatts. The proposed site is owned by the United States of America and is
presently in the custody of TVA and DOE. The proposed location is on the north
side of the Clinch River in the town of Oak Ridge, Roane County, Tennessee,
about 25 miles west of Knoxville.

The notice of hearing set forth the requirements pursuant to the Atomic Energy
Act of 1954, as amended, and the National Environmental Policy Act of 1969
(NEPA), which are to be met prior to the issuance of construction permits. The
notice of hearing also provided that any person whose interest might be affected by
the proceeding could file a petition for leave to intervene pursuant to 10 CFR
§2.714. Additionally, the notice of hearing designated an Atomic Safety and
Licensing Board (Board) for this proceeding.

As stated in the notice of hearing, the Board may conduct a separate hearing and
issue a partial decision on issues pursuant to NEPA, general site suitability issues
specified by 10 CFR §50.10(e), and certain other possible issues for a limited work
authorization. A partial decision addressing the remaining radiological health and

1 The Encrgy Reorganization Act of 1974 (P.L. 93-438, 88 Stat. 1233, 42 U.S.C. §5814) gbolished
the AEC, established the NRC and transferred the AEC's licensing functions under the Atomic Energy
Act of 1954, as amended, to the new Commission.
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safety issues, together with this Board’s ultimate decision on issuance of the
construction permits, will be issued after the conclusion of public hearings on the
remaining radiological health and safety aspects of the application.

Pursuant to the notice of hearing, timely petitions for leave to intervene were
filed by the State of Tennessee on July 17, 1975, and an amendment postmarked
September 24, 1975; Roane County, Tennessee, on Jaly 17, 1975, and an
amended petition on August 29; the City of Oak Ridge, Tennessee, on July 17,
1975, and an amendment on January 22, 1976; Natural Resources Defense
Council, Inc., the Sierra Club and East Tennessee Energy Group on July 18, 1975.
A petition for leave to intervene out of time was filed by Lenoir City, Tennessee on
July 7, 1976.

The State of Tennessee was admitted as a party to the proceeding by the Special
Prehearing Conference Order of October 9, 1975. On March 29, 1982, the State of
Tennessee filed a motion to withdraw as a party under 10 CFR §2.714, but asked to
be allowed to continue to participate as an “interested state” under the provisions of
10CFR §2.715. This motion was granted on March 31, 1982, On October 9, 1975,
Roane County was admitted as a party to the proceeding. On November 17, 1976,
it asked to withdraw as a party, and its withdrawal was authorized on December
13, 1976.

The Board admitted the City of Oak Ridge as an intervening party to the
proceeding on March 4, 1976. On August 20, 1982, the City of Oak Ridge
requested leave to withdraw as a party to the proceeding but would continue to
participate as an “interested municipality” under 10 CFR §2.715(c). On Septem-
ber 7, 1982, the Board granted the motion.

Regarding the Natural Resources Defense Council, Inc., Sierra Club, and East
Tennessee Energy Group’s joint petition to intervene, the Applicants’ answer filed
on July 25 and the Staff’s answer filed on July 31 conceded that interest was
sufficienitly shown by each group and at least one relevant contention was
sufficiently pleaded to satisfy the requirements of 10 CFR §2.714. The Board
admitted each group as a party to the proceeding on October 9, 1975. The
Intervenors requested the withdrawal of the East Tennessee Energy Group as an
intervening party on February 8, 1982, and the request was granted on February
11, 1982.

The untimely petition of Lenoir City to intervene was denied on August 26,
1976, by the Board issuing an “‘Order Denying Motion for Leave to Intervene Out
of Time and Petition for Leave to Intervene Filed by Lenoir City et al.” This denial
of intervention was based on no good reason being shown for petitioners’ tardiness
in seeking intervention, for not satisfying the provisions of 10 CFR §2.714(a) for
untimely intervention petitions, for not submitting sufficient factual bases for their
contentions, and for unsigned supporting affidavits and unverified petition by
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persons who had no direct personal knowledge necessary to state interests or bases
for the contentions of each petitioner.?

The parties to this proceeding are the Applicants, the NRC Staff, and the Natural
Resources Defense Council, Inc. and the Sierra Club (Intervenors). The State of
Tennessee (State) and City of Oak Ridge (City) participated as an “interested state”
or “municipality,” pursuant to 10 CFR §2.715(c).

Extensive prehearing activities® were engaged in by the parties, and by March,
1977, the Staff had issued a Site Suitability Report (SSR) and a Final Environmen-
tal Statement (FES). LWA evidentiary hearings were scheduled to commence
June 14, 1977.

On April 22, 1977, the Energy Research and Development Administration
(ERDA), predecessor to DOE, moved that all hearing procedures be suspended
because the Carter Administration had determined that construction of the CRBRP
would be indefinitely deferred. As a result, on April 25, 1977 the Board ordered
the hearing procedures and schedules to be suspended.

In the ensuing four year period, the project continued design, research and
development and procurement activities, while licensing activities remained sus-
pended. In each of those years, Congress acted to preserve the project by providing
substantial funding.*

In August, 1981, President Reagan signed the Omnibus Budget Reconciliation
Actof 1981 (Pub. L. No. 97-35), which expressed the intention that the project be
expeditiously completed.’ In a Nuclear Policy Statement of October 8, 1981, the
President directed that “government agencies proceed with a demonstration of
breeder reactor technology, including completion of the Clinch River Breeder
Reactor.™®

2In the Matter of Project Management Corp., et al. (Clinch River Breeder Reactor Plant), LBP-76-
31, 4 NRC 153 (1976), aff 'd, ALAB-354, 4 NRC 383 (1976). Citations to the record will be in the
following form:  (a) Applicants’ Exhibits — App. Ex.; Staff Ex.; Intervenors — Int. Ex. (b) Citations
to prefiled testimony will include both the exhibit number and page, and the transcript (Tr.) page. (c)
Citations to numbered paragraphs of Findings of Fact will be to Finding No.

3 Intervenors filed fifteen sets of interrogatories, seven sets of requests for admissions, and four
requests for production of documents against the Applicants. Intervenors filed twenty-two sets of
interrogatories, seven sets of requests for admissions, and three requests for production of documents
against the NRC Staff, Appeals arose concerning the admissibility of two Intervenor contentions which
sought to litigate certain programmatic issues previously considered in ERDA’s LMFBR Program
Environmental Statement (See United States Energy Research and Development Administration, et al.
(Clinch River Breeder Reactor Plant), CLI-76-13, 4 NRC 67 (1976)), and the untimely petition for
leave to intervene of fourteen counties and municipalities in the vicinity of the site (See Project
Management Corporation, et al. (Clinch River Breeder Reactor Plant), ALAB-354, 4 NRC 383
(1976)).

4 Pub. L. No. 95-240, March 7, 1978; Pub. L. No. 95-482, October 18, 1978; Pub. L. No. 96-86,
October 12, 1979; Pub. L. No. 96-369, October 1, 1980; Pub. L. No. 96-536, December 16, 1980;
Pub. L. No. 97-12, June 5, 1981,

5 See H.R. Rep. No. 97-208, 97th Cong. 1st Sess. (1981); 127 Cong. Rec. S 8998 (1981); 127 Cong.
Rec. H 5817-1#(!981).

6 17 Weekly Comp. of Pres. Doc. 1101-1102 (October 12, 1981).
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On January 11, 1982, the Applicants filed a motion to lift the suspension of
hearings, and on January 19, 1982, the Board granted this motion and issued a
Notice of Prehearing Conference. On February 9-10, 1982, the Board held a
prehearing conference, and February 11, 1982, issued an Order establishing a
schedule for all activities necessary for commencement of evidentiary hearings
concerning LWA matters on August 23, 1982,

Pursuant to the Board’s February 11, 1982 Order, all contentions related to the
Construction Permit (CP) application were identified. The Intervenors restated or
revised their original contentions, and filed additional contentions based upon new
information. Upon consideration of the pleadings filed by the parties and two sets
of prehearing meetings with the parties, the Board issued two Orders Following
Conference with Parties, dated April 14 (LBP-82-31, 15 NRC 855 (1982)) and
April 22, 1982 (unpublished), which ruled upon the admissibility, scope, and
applicability (LWA vs. CP) of Intervenors’ contentions, as follows:

(a) Contentions 4 (safeguards), S (site meteorology and population density
and risks to industrial facilities near the site), 6 (fuel cycle), 7 (alterna-
tive sites and designs), 8 (decommissioning),” and 11(b), (c) and (d)
(genetic and somatic health effects of CRBRP operation and site suita-
bility dose guidelines), were admitted for resolution in the LWA
proceedings (Order Following Conference with Parties, April 14,
1982).

(b) Contentions 9 (emergency planning), 10 (sodium fires), and 11(a) (as
low as reasonably achievable) were admitted, but deferred for the CP
proceedings® (Order Following Conference with Parties, April 14,
1982).

(c) Contentions 1, 2 and 3 (severe accidents in CRBRP) were admitted,
subject to certain limitations on the scope of review for purposes of site
suitability and environmental findings at the LWA stage® (Order
Following Conference with Parties, April 22, 1982).

7 During a telephone conference between the Board and parties on December 7, 1982, Intervenors

zeg%u;_sged leave to withdraw Contention 8, and the Board granted Intervenors’ request (See also Tr.
7).

8 Intervenors’ original Contention 1 (LWA procedure is inapplicable to first-of-a-kind reactors) was
denied, as it presented an ultimate legal question for the Boardp ollowing the taking of evidence (Order
Following Conference with Parties, April 14, 1982 at 856). Contentions 16 (radioactive river sedi-
ments), 17 (DOE planning for availability of fuel for CRBRP), and 22 (application of “as low as
reasonably achievable™ to accidents) were denied (/d. at 858-59). Contentions 20, 21 and 24 were
withdrawn (/d. at 860-61). Contention 18 (quality assurance) was denied without prejudice to filing a
contention with the requisite specificity and basis for the CP proceedings (Id. at 860).

9 On June 11, 1982, Intervenors® “Petition to Delineate the Scope of the LWA Proceeding” sought
direct review of this ruling from the Commission. The Petition was denied by the Commission, by
unpublished Order dated November 17, 1982,
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Extensive discovery ensued, during which all parties met the deadlines estab-
lished by the Board’s February 11, 1982 Prehearing Conference Order.!° On June
11, 1982, the Staff issued its updated Site Suitability Report (SSR) which con-
cluded that the Clinch River site was suitable for a reactor of the general size and
type described in the application from the standpoint of radiological health and
safety (NUREG-0786). On July 13, 1982, the Advisory Committee on Reactor
Safeguards (ACRS) issued a letter which supported the NRC Staff’s site suitability
conclusion.! On July 19, 1982, the Board issued a Notice of Evidentiary Hearing
and Prehearing Conference, which ordered that hearings commence in Oak Ridge
on August 23, 1982, on the issues and contentions admitted for the purpose of a
limited work authorization hearing pursuant to 10 CFR §50.10(¢). On July 19,
1982, the NRC Staff issued and served upon all parties its update to the 1977
CRBRP FES." In issuing that document, the Staff determined that it should be
issued as a Draft Supplement to the 1977 FES, and that it should be circulated for
public comment before issuance of a Final Supplement.

As a result of the decision to circulate the Draft Supplement to the FES, the
schedule for hearings on environmental issues contemplated by the Board’s
February 11, 1982 Prehearing Conference Order could not be met. Upon consider-
ation of motions filed by Applicants and Intervenors, and after hearing extensive
argument during a conference with the parties, the Board issued an Order dated
August 5, 1982 which scheduled hearings on radiological site suitability issues
(portions of Intervenors’ Contentions 1, 2, 3 and Intervenors’ Contentions 2(e),
11(d)(1) and (2)), and ruled that hearings on environmental issues would await
issuance of the Final Supplement to the FES.!

After completion of site suitability hearings on August 23-27, 1982, the Board
issued an Order establishing the schedule for completion of hearings on environ-
mental issues. Pursuant to this Order, the Board reopened discovery on all
environmental issues!4 and set hearings for November 16-19, 1982, and December
13-17, 1982 to take evidence conceming the remaining environmental issues
(Board Order, dated August 31, 1982). In October, 1982, the Staff issued the
“Supplement to Final Environmental Statement, etc.,” NUREG-0139, Supple-
ment No. 1, Vols. 1 and 2.

10 By April 30, 1982, Applicants and Staff had updated their responses to Intervenors® 1975-77
discovery. As of the close of discovery on June 30, 1982, Intervenors had also filed four sets of
interrogatories, four sets of requests for admissions, and three requests for production of documents,
and had deposed five persons from the NRC Staff and eleven persons from the Applicants.

11 Staff Ex. 4.

12 Staff Ex. 13.

13 Intervenors filed with the Appeal Board a Petition for Directed Certification in regard to this Order,
which was denied on August 25, 1982, United States Department of Energy, et al. (Clinch River
Breeder Reactor Plant), ALAB-688, 16 NRC 471 (1982).

14 Pursuant to this Order, Intervenors filed one additional set of interrogatories against the Staff (27th
Set), and took eight depositions of more than twenty Staff witnesses.
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Neither the State of Tennessee Attoney General nor the City of Oak Ridge
participated actively in the evidentiary hearings. However, they had previously
been granted the status of “interested” governmental entities. The Board received
the “Position Paper of the Tennessee Attorney General on Socio-Economic Impact
Matters and Other Matters Relating to the Clinch River Breeder Reactor Plant,”
dated November 10, 1982, and “The City of Oak Ridge’s Statement Relative to the
Socio-Economic Impact of the Clinch River Breeder Reactor Plant,” dated
November 12, 1982. At the direction of the Board (Tr. 3356-58; Tr. 7104), the
Applicants and Staff filed Responses to the Attorney General’s Position Paper and
the City’s Statement on January 11, 1983. Neither the Attorney General nor the
City conducted cross-examination, presented witnesses, or introduced
documentary evidence conceming the socio-economic matters raised by their
respective Position Paper and Statement.

Limited Appearance statements were received from members of the public in
Oak Ridge during the hearing sessions held on August 23-27 and November 16-19,
1982. Presentation of evidence on all LWA issues extended over the three hearing
sessions for a total of thirteen days, and was completed on December 16, 1982.

On December 16 and 17, 1982, and on January 4 and 5, 1983, the Board heard
closing arguments from all parties, specifically addressing the record evidence and
disputed issues as to all LWA contentions.

The decisional record in this proceeding consists of:

(a) the Commission’s Notice of Hearing;

(b) the material pleadings filed herein, including the petitions and other
pleadings filed by the parties, and the Orders issued by the Board during
the course of the proceeding;

(c) the Exhibits received into evidence as indicated in Appendix A hereto;
and

(d) the transcript, consisting of 7,105 pages (witnesses who testified are
listed in Appendix D hereto).

In making its findings in this proceeding, the Board reviewed and considered the
entire record, all of the closing arguments, and proposed findings of fact and
conclusions of law submitted by the parties. All of the proposed findings of fact
and conclusions of law submitted by the parties which are not incorporated directly
or inferentially into this Partial Initial Decision, are rejected as being unsupported
in fact or in law or as being unnecessary to the rendering of this Partial Initial
Decision.

In considering a limited work authorization in this proceeding, the Board is.
required to make findings and determinations of two general types: (1) the
findings required by 10 CFR §51.52(b) and (c) (environmental findings), and (2) a
determination that, “based upon the available information and review to date, there
is reasonable assurance that the proposed site is a suitable location for a reactor of
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the general size and type proposed from the standpoint of radiological health and
safety considerations . . .” (site suitability determination) (10 CFR §50.10(e)(2)).

The contested factual issues in this proceeding can be aligned into eight clusters
of issues as follows:

(a) There is one set of site suitability issues. It encompasses portions of
Intervenors’ Contentions 1, 2 and 3 (site suitability and accident con-
siderations) and Contentions 2(e) and 11(d)(1) (adequacy of dose guide-
lines).

(b) There are seven sets of environmental issues. These are encompassed
by Intervenors’ Contentions 2(f) and (g), and 3(c) (environmental
effects of severe accidents), 5(b) (risk to nearby energy and national
security facilities due to CRBRP accidents); 4 and 6(b)(4) (safeguards
and security impacts); 6(b)(1) and (3) (fuel cycle impacts); 5(a) and 7(c)
(alternative sites), 7(a) and (b) (programmatic objectives and alternative
designs), and 11(b) and (c) (genetic and somatic effects of CRBR
operation). These contested issues are resolved in the Opinion, Sections
I through VIII, and Findings of Fact, Section A, post.

In Findings of Fact, Section B, post, the Board finds that the Staff and the
Applicants have properly described and given appropriate consideration to certain
uncontested site suitability matters such as the characteristics of the reactor design
and proposed operation, the population density and use characteristics of the site
environs, and the physical characteristics of the site. Insofar as they were not
covered in contested issues in this proceeding, appropriate consideration was also
given to matters included in exclusion area control, emergency planning,
meteorology, hydrology, geology, seismology and foundation engineering.!’

The Board further finds that as to environmental matters, insofar as they are not
included in the disposition of contested issues, compliance has been shown with
the requirements of NEPA, Section 102(A), (C) and (D), and 10 CFR Part 51. The
Findings of Fact, Section B, post, show that the Staff’s Final Environmental
Statement as supplemented, is a comprehensive and adequate review and evalua-
tion of the environmental impacts resulting from CRBR plant construction and
operation. 6 '

There are also two ultimate questions of law presented for determination.
Intervenors’ original Contention 1, which alleged that the LWA procedure is not
applicable to first-of-a-kind reactors, presents an ultimate legal question to be
determined in light of the evidence in the record as a whole (Order Following
Conference With Parties, April 14, 1982 at 856). In addition, the Position Paper of
the Tennessee Attorney General and the Statement of the City of Oak Ridge

15 S1aff’s Ex. 1, Site Suitability Report, NUREG-0786, dated June, 1982.
16 Staff Ex. 7 and 8.
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present questions of fact and law concerning the need for additional socio-
economic monitoring and license conditions for mitigation of impacts resulting
from CRBRP construction and operation. These two matters are considered and
resolved in the Conclusions of Law, post.

OPINION

I. Site Suitability and Accident Considerations
Three contested issues are addressed with respect to site suitability. They
comprise portions of Contentions 1, 2, 3 and 11?7 and may be stated as follows:

17 Those portions of Contentions 1, 2, 3 and 11 relevant to this discussion are Contention 1(a);
Contention 2(a)-2(¢) and 2(h); Contention 3(b) and 3(d); and 11(d)(1), 1 1(d)(2). Appendix B provides
the full text of all contentions. However, for convenience, those portions of the contentions relevant to
this discussion are stated here:

1. The envelope of DBAs should include the CDA.

a) Neither Applicants nor Staff have demonstrated through reliable data that the prob-
ability of anticipated transients without scram or other CDA initiators is suffictently
low to enable CDAs to be excluded from the envelope of DBAs.

2. The analyses of CDAs and their consequences by Applicants and Staff are inadequate for
urposes of licensing the CRBR, performing the NEPA cost/benefit analysis, or demonstrat-
ing that the radiological source term for CRBRP would result in potential hazards not
exceeded by those from any accident considered credible, as required by 10 CFR §100.11(a),

fo. 1.

a) The radiological source term analysis used in CRBRP site suitability should be
derived through a mechanistic analysis. Neither Applicants nor Staff have based the
radiological source term on such an analysis.

b) The radiological source term analysis should be based on the assumption that CDAs
(failure to scram with substantial core disruption) are credible accidents within the
DBA envelope, should place an upper bound on the explosive potential of a CDA, and
should then derive a conservative estimate of the fission product release from such an
accident. Neither Applicants nor Staff have performed such an analysis.

¢) The radiofogical source term analysis has not adequately considered either the release
of fission products and core materials, e.g. halogens, iodjne and plutonium, or the
environmental conditions in the reactor containment building created by the release of
substantial quantities of sodium. Neither Applicants nor Staff have established the
maximum credible sodium release following a CDA or included the environmental
conditions caused by such a sodium release as part of the radiological source term
pathway analysis.

d) Neither Applicants nor Staff have demonstrated that the design of the containment is
adequate to reduce calculated offsite doses to an acceptable level.

e) As sct forth in Contention 11(d), neither Applicants nor Staff have adequately
calculated the guideline values for radiation doses from postulated CRBRP releases.

h) Since neither Applicants nor Staff have established that the models, computer codes,
input data and assumptions are adequately documented, verified and validated, they
have also been unable to establish the energetics of a CDA and thus have also not
established the adequacy of the containment of the source term for post accident
radiological analysis.

3. Neither Applicants nor Staff have given sufficient attention to CRBR accidents other than the
DBAs for the following reasons:

b) Neither Applicants® nor Staff’s analyses of potential accident initiators, sequences,
and events are sufficiently comprehensive to assure that analysis of the DBAs will
envelope the entire spectrum of credible accident initiators, sequences, and events.

(Continued)
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(a) Whether core disruptive accidents should be considered as design basis
accidents for the purposes of site suitability analysis;

(b) Whether the designated site suitability source term results in radiologic-
al consequences that envelop the spectrum of design basis accidents;
and

(c) Whether the proposed containment design will reduce off-site doses to
levels within the dose guideline values recommended for site suitability
analysis.

Features are incorporated in the design of the CRBR to prevent progression of an
accident to the point of causing core damage (called a core disruptive accident, or
CDA'®), These features, which involve the application of proven technology,
provide for two redundant, diverse, independent, fast-acting shutdown systems
for the CRBR and for removal of reactor decay heat by a shutdown heat removal
system (SHRS) that has four independent heat removal paths. These features also
include means to render unlikely the occurrence of a double-ended inlet pipe
rupture and methods to maintain the balance between heat generation and heat
removal in individual subassemblies. Inclusion of such features can inhibit the
initiation of a CDA, and thus these features lend credibility to the proposition that
CDAs need not be included within the envelope of design basis accidents (DBAs!)
for the CRBR.%®

d) Neither Applicants nor Staff have adequately identified and analyzed the ways in
which human error can initiate, exacerbate, or interfere with the mitigation of CRBR
accident.

11. The health and safety consequences to the public and plant employees which may occur if the
CRBR merely complies with current NRC standards for radiation protection of the public
health and safety have not been adequately analyzed by Applicants or Staff.

d) Guideline values for permissible organ doses used by Applicants and Staff have not
been shown to have a valid basis.

(1) Theapproachutilized by Applicants and Staff in establishing 10 CFR §100.11
organ dose equivalent limits corresponding to a whole body dose of 25 rems is
inappropriate because it fails to consider important organs, e.g., the liver, and
because it fails to consider new knowledge, e.g.. recommendations of the
ICRP in Reports 26 and 30.

(2) Neither Applicants nor Staff have given adequate consideration to the pluto-
nium “hot particle” hypothesis advanced by Arthur R. Tamplin and Thomas
B. Cochran, or to the Karl Z. Morgan hypothesis described in *Suggested
Reduction of Permissible Exposure to Plutonium and Other Transuranium
Elements,” Journal of American Industrial Hygiene (August, 1975).

18 Core Disruptive Accidents (CDAs) — sometimes referred to as hypothetical core disruptive
accidents (HCDAs) — are those accidents in which the physical and/or mechanical integrity of the core
has been altered to an extent that effective core cooling cannot be maintained. The loss of effective core
cooling geometry may result in the release of originally clad or contained fuel into the reactor vessel in
some combination of solid, liquid or vapor forms and may be accompanied by a mechanically
damaging energy release.

19 Design Basis Accidents (DB As) are those accidents whose likelihood of occurrence is deemed to be
credible and for which the ESFs of a specific facility assure that the health and safety of the general
public will not be endangered. DBAs are considered to be of insufficient severity to cause a loss of
coolable geometry within the core.

20 Finding No. 1-11.
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Applicants and Staff have taken a nonmechanistic?! analysis approach to estab-
lish that component designs and functional characteristics can prevent DBAs from
progressing to CDAs, within state-of-the-art technology. Intervenors hold that
faced with nonexistent empirical or analytical evidence to support the reliability of
the CRBR design approach, CDAs must be included within the envelope of design
basis events. Prior experience with accidents at domestic and foreign sodium-
cooled nuclear facilities is not persuasive with respect to including CDAs for the
purpose of site suitability assessment, although this experience has been useful in
guiding the design of CRBR safety systems. Whereas operator errors and common
cause failures can conceivably defeat the intent of engineered safety features
(ESFs?®), this possibility has been recognized and deliberate measures taken to
assure that safety is not compromised.?

A site suitability source term (SSST?) analogous to that used for LWRs was
adopted by the Staff and modified to account for the CRBR fuel makeup. The
SSST is the starting point from which design specific and site specific considera-
tions were then used to compute dose results to the general public following an
upper bound or conservative DBA in the CRBRP. The DBA dose results are
considered to be acceptable because they fall well below the dose guidelines? of 10
CFR Part 100.

For this comparison, the LWR dose guidelines were modified in an appropriate
manner to account for additional critical human organs (lung and bone) that could
be impacted by CRBR radioactivity releases.? Intervenors made three specific
challenges regarding lack of conservatism of the dose guideline values used. Each
of these challenges was addressed and reviewed by Applicants and/or Staff and
shown to be inappropriate.?’

21 Mechanistic and Nonmechanistic approaches to accident analyses are terms used to distinguish
between an accident initiation and progression that follows from credible initiating events (mechanis-
tic), and a “what-if” accident or failure hypothesized to occur in the absence of an identified or credible
initiating event (nonmechanistic).

2 Engineered Safety Features (ESFs) refer to those design concepts, components or subsystems of a
facility that have been adopted to mitigate the consequences of off-normal ting conditions or
accidents. A paramount objective of all nuclear facility designs is that the ES;"-Js perform in a manner
that permits achieving and maintaining facility shutdown in a manner that does not endanger the health
and safety of the general public.

23 Finding No. 12-16.

24 Site Suitability Source Term (SSST) refers to the quantities of radioactive materials released from
the core of a specific reactor as the result of an off-normal operating occurrence. Whether these releases
ultimately threaten the general public and the environment is a separable consideration that depends
upon site specifics and the efficacy of the ESFs.

25 Dose Guidelines — are those upper limit or bounding radiation doses to the general public that must
not be exceeded as the result of any accident deemed credible for a facility under consideration. Unlike
the SSST, the dose guideline values are not specific to any particular facility design; nor are they site
specific. The dose guidelines do not represent acceptable doses to the general public nor design or
accident mitigation objectives, rather they are criteria that must be met in order that a particular site be
judged acceptable as the locale for a proposed facility.

26 Finding No. 17-18.

27 Finding No. 19-25.
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The containment/confinement design of the CRBRP has been shown capable of
performing its intended function to accommodate all credible design basis threats
and hold doses to the general public below guideline values, without requiring any
technological innovations. A spectrum of accidents more severe than design basis
has also been analyzed. For the most probable of these, the containment systems
function as designed, and dose guideline values are not exceeded. Accidents of
higher severity have been postulated for which containment failure occurs and
dose guidelines are exceeded. The Staff’s final position on the adequacy of the
containment/confinement design will be presented when its SER is published.?

The Board is not persuaded by the evidence of record to date — nor at this
juncture do we need to so find — that the CRBR will be built and operated in a
manner that precludes the necessity for considering CDAs within the design basis.
It is our opinion, consistent with the preceding discussion, that Applicants, Staff
and Intervenors have identified no threshold matters that would prevent attaining
such an objective. However, we foresee a heavy burden upon these parties at the
construction permit phase of evidentiary hearings to provide sufficient evndcnce to
permit a resolution of this question.

II. Environmental Effects of Severe Accidents

This topic is subsumed within portions of Intervenors’ Contention 2 and Conten-
tion 3.2 In support of these contentions, Intervenors have lodged specific chal-
lenges to the adequacy of the Staff’s analyses reported in FES Supplement
Appendix J. From those analyses, the Staff concluded that the environmental risks
of both design basis and beyond-design-basis accidents are comparable to those
from LWRs, and that the CRBR meets the basic requirements of the Staff.

28 Finding No. 26-30.
29 The relevant portions of these two contentions are as follows:

2. The analyses of CDAs and their consequences by Applicants and Staff are inadequate for
purposes of licensing the CRBR, performing NEPA cost/benefit analysis, or demonstrating
that the radiological source term for CRBR would result in potential hazards not exceeded by
those from any accident considered credible, as required by 10 CFR 100.11(a), fn. 1.

f) Applicants have not established that the comfuter models (including computer codes)
referenced in Applicants’ CDA safety analysis reports, including the PSAR, and
referenced in the Staff CDA safety analyses are valid. The models and computer codes
used in the PSAR and the Staff safety analyses of CDAs and their consequences have
not been adequately documented, verified or validated by comparison with applicable
experimental data. Applicants’ and Staff’s safety analyses do not establish that the
models accurately represent the physical phenomena and principles which control the
response of CRBR to CDAs.

g) Neither Applicants nor Staff have established that the input data and assumptions for
the computer models and codes are adequately documented or verified.

3. Neither Applicants nor Staff have given sufficient attention to CRBR accidents other than the
DBAs for the following reasons:

¢) Accidents associated with core meltthrough following loss of core geometry and
sodium-concrete interactions have not been adequately analyzed.

30 Finding No. 31-33.
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Staff’s estimate of a 104 per year frequency for core degradation due to an
LOHS event appears to be reasonable. Various failures contributing to such an
event have frequencies that support the LOHS analysis.” The conclusion that
design features can mitigate the frequency and severity of PHTS pipe ruptures has
not been controverted. A pipe rupture probability of 10~7 to 10~° per year of
CRBR operation appears reasonable.®

Containment failure mitigation systems can be lost for upwards of one day (due
to the loss of onsite and offsite power) without invalidating the Appendix J breach
of containment analysis. LWR experience with containment failure to meet leak
test requirements does not represent a valid flow in the Staff’s estimates of failure
frequencies.*

The likelihood of simultaneous failure of both RSSs (estimated by Staff at less
than 10~ per demand) is reasonable based upon proposed design features and is
not altered by the proposed ATWS rule for LWRs.3

In summary, it is the Board's opinion that the Staff’s Appendix J analysis is
adequately supportive of the conclusion that the environmental risks from severe
accidents will not be significantly different from those associated with LWR
accidents. This opinion explicitly recognizes the limitations of analyses predicated
at this stage of the proceeding upon a design concept.

III. Accident Effects on Y-12 Plant and Other Nearby Facilities

The facilities of interest in this part of Contention 5% are the Oak Ridge Gaseous
Diffusion Plant (K-25), the Y-12 plant, and the Oak Ridge National Laboratory
(ORNL). The Board, upon reviewing the record, is unable to identify “other
proposed energy fuel cycle facilities” which would be affected by CRBR opera-
tion. All three of the facilities of interest are owned and operated by the U.S.
Department of Energy (DOE).

The K-25 facility is located about 2.5-3.5 miles NNW of CRBR. Its primary
role is to enrich uranium for power reactors though some development work is
being performed there on advanced uranium enrichment techniques. Even if K-25
were to be taken out of service, other gaseous diffusion plants in the DOE system

3 Finding No. 34-37.

32 Finding No. 37-38.

33 Finding No. 39.

34 Finding No. 40.

35 Contention 5(b):  Since the gaseous diffusion plant, other proposed energy fuel cycle facilities, the
Y-12 plant and the Oak Ridge National Laboratory are in close proximity to the site an accident at the
CRBR could result in the long term evacuation of those facilities. Long term evacuation of those
facilities would result in unacceptable risks to the national security and the national energy supply.

36 Finding No. 41.
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are available and could be adjusted to meet the uranium-enrichment needs of the
nation.”’

The Y-12 plant is located about 8.5 miles ENE of CRBR. This plant’srole is to
produce components and subassemblies for nuclear weapons and to support
certain weapons development and testing programs. The Y-12 plant has norole in
national energy.3®

The third facility, ORNL, is located 4-5 miles ENE of CRBRP. Research in
many fields of modem science and technology is conducted at ORNL. Even the
long-term evacuation of ORNL is not likely to impact the national energy supply.®

Despite the fact that operations at these facilities could be interrupted over along
term and not have significant effects on the nation’s energy supply, Applicants and
Staff have calculated the effects of postulated CRBRP accidents on all three
facilities.

Calculations were first made by Staff and Applicants for a Site Suitability
Source Term (SSST) accident which gives an “SSST release” of radioactive
materials from the CRBRP. This SSST release is a more severe release than for any
design basis accident (DBA).%

The calculated radiation doses to people at the various facilities, assuming that
an SSST accident occurs, are as follows:

Applicants’ Calculations

Doses in rem
K-25 Y-12
Whole body 0.096 0.006
Thyroid 0.554 0.034
StafP’s Calculations
Doses in rems
K-25 Y-12
Whole body 0.019 negligible
Thyroid 0.320 0.011

Doses at ORNL for an SSST accident are computed by the Staff to be less than at
K-25.4

3 Finding No. 41-42.

38 Finding No. 41, 44.

39 Finding No. 41, 44.

40 Finding No. 49.

41 Finding No. 45, 47, 48.
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Guidance in common use for determining when evacuation is necessary is
provided by the EPA Protective Action Guidelines (PAGs).

These PAGs are:#
Whole body 1-5 rem

Thyroid 5-25 rem

Therefore, neither short- nor long-term evacuation of these facilities will be
required in the event of an SSST accident, an accident worse than the design basis.

Calculations of doses at K-25, Y-12 and ORNL were also made by Applicants
and Staff for source terms larger than the SSST. These larger source terms result
from CDA’s which are described in Section I of this Opinion. As the source terms
are assumed to get larger and larger because of accidents of increasing severity, the
effects on these offsite facilities become increasingly worse. At some point in this
progression, evacuation of the facilities would be dictated, and at some further
point, one can imagine consequences which could even require long-term evacua-
tion of the facilities. This, of course, is the subject of Contention 5(b). However,
the Board has already concluded for the purpose of this LWA-1 proceeding that no
threshold matters have been identified that would prevent achieving the objective
of preventing DBAs from progressing to CDAs.** The Board will review this
matter of preventing DBAs during the construction permit phase of these hearings.
For the purpose of this Partial Initial Decision, however, the Board has reasonable
assurance that this question of long-term evacuation of nearby facilities has been
adequately analyzed.

The Board would like to take note of one other subject which was raised during
the hearing of Contention 5(b). This is the subject of the EPA’s Protective Action
Guidelines and their relationship to possible accidents at the CRBR. The CRBR is,
of course, to be loaded with fuel of significantly different isotopic composition
than other licensed reactors. Accidental releases then will be made up of con-
centrations of radioisotopes which are unique to the CRBRP type of reactor. The
Staff’s witnesses have testified that there is no guidance on bone surface dose for
evacuation purposes and that this dose could be controlling though this has not
been determined. These doses seem to come mainly from alpha particle emitters
such as plutonium which originate in the reactor fuel.* Applicants® witnesses
acknowledged that there is no PAG for bone dose.*s Therefore, the Board will
instruct the parties to this proceeding to address further this question during the

42 Finding No. 50.
43 See Section 1, Site Suitability, of this Opinion.
44 Finding No. 53.
43 Finding No. 54.
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upcoming Construction Permit hearings. Specifically, the Board will hear testi-
mony on whether the PAGs currently in use for evacuation planning purposes
should be revised for use at CRBR to take account of those possible radioactive
releases unique to CRBR. especially the actinide elements including plutonium.

IV. Genetic and Somatic Effects of CRBR Operation

Contentions 11(b) and 11(c)* concern the adequacy of both Staff’s and Appli-
cants’ analyses of genetic and somatic health effects*” from the operation of
CRBR. However, Intervenors neither question the validity of the methodology nor
the actual values of estimates of biological effect calculated by the Staff and
Applicants. Rather, Intervenors contend that the Applicants and Staff are remiss
for not considering the range of effects and the uncertainty in health risk
estimators*® presented by other workers in the field of radiation dose effects. The
Staff and Applicants introduced evidence by experts in the fields of radiation
health effects.?

The testimony indicates that the BEIR-III Report risk estimation values used by
the Staff and Applicants lead to upper limit estimates of genetic effects.®® The
cancer risk estimator values used by the Staff were based on models described in
the BEIR-I Report, and are consistent with the recommendations of other major
radiation protection organizations such as the International Commission for Radia-
tion Protection (ICRP), the National Committee for Radiation Protection (NCRP)

46 The full text of all admitted contentions is provided in Appendix B. For convenience, the text of
Contentions 11(b) and 11(c) is stated here:

11. The health and safety consequences to the public and plant employees which may occur if the
CRBR merely complies with current NRC standards for radiation protection of the public
health and safety have not been tely analyzed by Applicants or Staff.

b) Neither Applicants nor Staff have uately assessed the genetic effects from
radiation exposure including genetic effects to the general population from plant
employee exposure.

c) Neither Applicants nor Staff have adeﬂluatcly assessed the induction of cancer from
the exposure of plant employees and the public.

47 Genetic Effects are those health conditions that are capable of being transmitted from parents to their
offspring and subsequent generations but are not expressed in the exposed parents. Somatic Effects are
health conditions expressed in the individuals who are themselves exposed to ionizing radiation. The
term "Somatic Effects,” as discussed in this proceeding, refers to cancer.

48 Risk Estimator is the number of cases of a particular health effectina lation per unit of radiation
dose; for example, the number of cases of cancer in a population of 1,000 per rem of radiation dose.

49 Intervenors cite a number of experts who believe the Staff cancer risk estimation, 135 per one
million person-rem, is low or probably low by factors ranging from 3 to 28 (Int. Ex. 22 at 35-36, Tr.
6229-30). The Board considers this testimony as reiterating Intervenors' assertion that the Staff and
Applicants did not consider the uncertainties in health risk estimators and range of health effects
proposed by experts other than those used by their own witnesses (Finding No. 67-69).

50 Both Staff and Applicants use the BEIR-III (1980) Committee estimators for genetic effects. For
somatic effects the Applicants use BEIR-III estimates and the Staff uses BEIR-I (1972) Committee
estimators. The values of the risk estimators from these sources fall within overlapping ranges. The
BEIR-1 and BEIR-III are reports of committees of the National Academy of Sciences%g;:ding No. 62).

175



and the United Nations Scientific Committee on the Effects of Atomic Radiation
(UNSCEAR). These organizations represent the views of the overwhelming
majority of the members of the scientific community.*!

Further, the health effect estimates made by both the Staff and Applicants
contain a number of conservative assumptions that include assumptions on radia-
tion health effect risk estimators and dose-effect models.*

Although approaching the estimation of genetic effects by slightly different
means,* both Staff and Applicants conclude that the risk of such effects from
CRBR operation is so small as to be undetectable in the population around
CRBR.* A Staff witness, who served on the BEIR-III Committee calculated the
combined increase in risk to the general public around CRBR and to the CRBR
occupational work force to be 0.00002 percent as an upper limit for the first
generation risk and a smaller risk in subsequent generations.** Applicants esti-
mated similarly small values of genetic effects for both of these groups.

Both Applicants and Staff conservatively estimate numbers of somatic effects,
the upper bound estimates of which are similarly small. The Staff estimates 0.14
additional cancer deaths per reactor year in the occupational work force and
Applicants 0.07 to 0.2 cancers per reactor year in this occupational group.’ The
estimates of cancers in the general population around the CRBR are orders of
magnitude smaller. These values can be contrasted to the approximately 16 percent
of the population (or 160 per 1,000) which would be expected to die of cancer in
the absence of CRBR.¥

The Applicants’ and Staff’s expert testimony in the fields of genetics and
radiation health effects persuades the Board that the somatic and genetic effects of
the operation of CRBR have been adequately considered. The estimated total
number of effects would be a very small, and probably unmeasurable, fraction of
those that would occur naturally in the population in the absence of CRBR.

V. Safeguards and Security

The safeguards issue essentially involves the adequacy of analyses of the
environmental effects and costs of providing security and safeguarding CRBRP

51 For genetic effects, the Staff testified that the estimates (used by both the Staff and Applicants)
given in the BEIR-II Report constitute the most appropriate basis for estimating the genetic effects
likely to result from the operation of the CRBR (Staff Ex. 12 at 6, Tr. 4117. Finding No. 64).

52 Dose-Effect Models are mathematical representations of how the number of potential health effects
changes over the range of possible radiation doses.

53 Finding No. 59-60.

54 Finding No. 62.

53 Ibid.

56 Finding No. 65-66.

57 Finding No. 67.
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and its supporting fuel cycle facilities.*® Contentions 4 and 6(b)(4) challenge the
Applicants’ and the Staff’s analyses of the consequences of acts of theft, sabotage
or terrorism, and of the programs or security measures adopted to prevent such
actions.® The Applicants assert the evidence shows that it is feasible to design a
safeguards system for CRBRP and its fuel cycle facilities, such that the risks of
theft or sabotage can be made acceptably low at reasonable costs.® The Staff
believes that the consequences of successful acts of sabotage or theft could be
severe and are unacceptable, but it has concluded that there is reasonable assurance
thatthe Applicants’ safeguards system will effectively protect against these risks.*!

To evaluate the feasibility of a safeguards system, it is first necessary to identify
the nature and extent of potential risks or dangers. The Applicants have developed
studies to describe a profile of potential adversaries, their capabilities and motiva-
tions, and their objectives. The DOE has performed studies, some in communica-
tion with the intelligence community, to identify a range of potential threats rather
than a single design basis threat.5?

The objectives of the CRBRP safeguards systems are: (1) to deter malevolent
actions directed at the facilities, (2) to prevent the success of such attempts if they
occur, and (3) to minimize the potential consequences of any successful malevo-
lence. These objectives are to be met by the development of an integrated system
combining physical protection and material control and accounting (MC&A).

58 The regulations dealing with safeguards-type issues are set forth in 10 CFR Part 73.

59 Contention 4. Neither Applicants nor Staff adequately analyze the health and safety consequences
of acts of sabotage, terrorism or theft directed against the CRBR or supporting facilities nor do they
adequately analyze the programs to prevent such acts or disadvantages of any measures to be used to
prevent such acts.

(a) Small quantities of plutonium can be converted into a nuclear bomb or plutonium dispersion
device which if used could cause widespread death and destruction.

(b) Plutonium in an easily usable form will be available in substantial quantities at the CRBR and
at supporting fuel cycle facilities.

(c) Analyses conducted by the Federal Government of th® potential threat from terrorists,
saboteurs and thieves demonstrate several credible scenarios which could result in plutonium
diversion or releases of radiation (both purposeful and accidental) and against which no
adequate safeguards have been proposed by Applicants or Staff.

(d) Acts of sabotage or terrorism could be the initiating cause for CDAs or other severe CRBR
accidents and the probability of such acts occurring has not been analyzed in predicting the
probability of a CDA.

Contention 6. The ER and FES do not include an adequate analysis of the environmental impact of
the fuel cycle associated with the CRBR for the following reasons:

(b) Theimpacts of the actual fuel cycle associated with CRBR will differ from the model LMFBR
and fuel cycle analyzed in the LMFBR Program Environmental Statement and SupFlement.
The analysis of fuel cycle impacts must be done for the particular circumstances applicable to
the CRBR. The analyses of fuel cycle impacts in the ER and FES are inadequate since:

(4) The impact of an act of sabotage, terrorism or theft directed against the plutonium in
the CRBR fuel cycle, including the plant, is inadequately assessed, as is the impact of
various measures intended to be used to prevent sabotage, theft or diversion.

The complete text of all admitted contentions is set forth in Appendix B, post.

60 App. Ex. 39 at 4; Tr. 3477.

61 Staff Ex. 10 at 5-6; Tr. 3736-37, 3744-46; Finding No. 103-115.

62 Finding No. 70-71.
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Physical protection components have been developed and tested over a period of
years. These include sensors such as microwave, ultrasonic and buried cable,
closed circuit television (CCTV) for surveillance and assessment of unusual
incidents, and personnel access controls and physical barriers. Armed protective
response and recovery forces have also been trained.®

An important element of the safeguards system for CRBRP and its supporting
fuel cycle facilities will be the material control and accountability for plutonium
moving throughout the system. Material control procedures are in effect to provide
surveillance and control of special nuclear materials, and include methods such as
two-person rule, access controls, security seals, and surveillance. Accountability
systems generate and maintain data on the location and status of special nuclear
material inventories, and the equipment and procedures used to verify the physical
inventory through measurements.**

Inherent and specific plant design characteristics must also be considered in
evaluating potential risks of theft and sabotage directed at CRBRP. Fresh fuel will
be delivered in 3000-pound containers by trucks, which will be Safe Secure
Transport (SST) types operated by armed couriers under DOE Transportation
Safeguards System (TSS) management. The fuel assemblies will be intact during
their entire lifetime in the plant, requiring remote handling through sophisticated
computer systems to obtain access. All fuel handling will be under closed circuit
television coverage, monitored by guard forces. Irradiated fuel is both
radiologically and thermally very hot, which makes it an extremely unattractive
target of theft.s

Sabotage as an event is marginally possible, even though it is not considered a
likely event. Accordingly, a rigorous analysis has been made concerning potential
credible scenarios involving radiological sabotage, as defined by NRC regulations
(10CFR §73.2(p)). Deliberate attemnpts to initiate a transient and a resultant severe
accident would require the manipulation of complex electronic circuitry. Any
mistake by a saboteur would result in a reactor scram shutdown. Also, upon any
indication of abnormal conditions, the reactor could be scrammed from several
remote locations and placed in a safe shutdown condition.%

Multiple layers of safeguards are provided to preclude failure to scram. Access
is closely limited to authorized personnel. Any saboteur would have to manipulate
equipment at two or more locations within the plant almost simultaneously, as well
as having detailed knowledge of the design and operation of the protection and
control systems. Multiple and complex sensors will be built into the security
system. Logic train circuit panels will be provided in both the primary and

63 Finding No. 73, 81, 87.

64 Finding No. 75, 87.

65 Finding No. 74, 76, 79, 87, 97, 99.

 App. Ex. 39 at 31; Tr. 3505; Finding No. 78, 79.
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secondary plant protection systems. Efforts to bypass the logic train circuits or to
defeat their systems of relays would result in alarms to the operator, or might cause
scram.®’

The safeguards and security systems for the CRBR plant have been subjected to
detailed professional analyses, including studies performed by Sandia Laborator-
ies and Science Applications, Inc. (SAI). Those sabotage and diversion studies
have involved the use of such technologies as probabilistic risk analysis and fault
tree analysis.? .

The operational features of the plant security system include the professional
selection, screening and continuous observation and evaluation of plant personnel.
Physical security design features provide the highest protection of vital areas,
which are the most sensitive areas within the plant. Accordingly, four security
areas with increasing degrees of security will be designated as (1) controlled area,
(2) isolation zone, (3) protected area, and (4) vital areas. These areas will be
separated by function, with access strictly controlled and monitored by sophisti-
cated computer and electronic systems using advanced safeguards technology.%

Inherent safety-related features will further make the plant risks associated with
sabotage, theft or diversion extremely low. These features include seismically
hardened structures, reinforced concrete walls to resist tornado or turbine-
generated missiles, reactor containment and confinement, redundancy of safety-
related equipment, and physical separation of safety-related equipment.”™

The capital costs for CRBRP safeguards and security systems have been
estimated at $3.8 million, and the operating costs at $2.5 million per year during
the demonstration period. These costs are less than one percent of the total cost of
constructing and operating the facility during the five-year demonstration period,
and do not significantly affect the cost-benefit balance.”

In addition to the CRBR plant itself, the instant contentions also refer to its
supporting fuel cycle facilities. These facilities are or will be DOE government-
owned facilities, subject to DOE safeguards and security. These safeguards and
security systems will be required to meet and to have a level of effectiveness not
less than that required by NRC regulations. In addition, these supporting facilities
and transportation links are not unique, but they are similar to other power reactors
and DOE production and transportation activities.”

There are three types of supporting facilities or activities involved in safeguards
and security matters. The first concerns fuel fabrication, which will be performed
at the Secure Automated Fabrication (SAF) line to be constructed in DOE’s Fuels

67 App. Ex. 39 at 28-32; Tr. 3502-06; Finding No. 78, 79.

68 App. Ex. 39 at 34-36; Tr. 3508-10; Finding No. 72, 80.

© Finding No. 79, 81, 83.

7 Finding No. 77, 79, 81, 87.

71 App. Ex. 39 at 49-50; Tr. 3523-24; Finding No. 86, 87.

72 App. Ex. 39 at 16-21, 51-56, 79; Tr. 3489-94, 3525-30, 3553; Finding No. 70, 87, 88, 102.
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and Materials Examination Facility (FMEF) at the Hanford Reservation in Rich-
land, Washington. That facility is now under construction and is expected to be in
operation within three years. It will be protected by an integrated safeguards
system composed of a physical security and material control and accountability
systems.” The costs associated with the physical protection of fuel fabrication
operations required for the CRBRP are estimated at an initial investment of $1.5
million, and annual costs of $0.8 million.™

The second supporting facility with safeguards importance concerns the
reprocessing of spent fuel discharged from the CRBRP. This reprocessing is
expected to occur in DOE’s proposed Demonstration Reprocessing Plant (DRP).
Extensive conceptual designs for this plant have been developed at the Oak Ridge
National Laboratory. Reprocessing CRBRP fuels is very similar to ongoing
activities in existing nuclear facilities, and will involve similar risks and similar
safeguards systems.” Estimated pro rata costs arising from fuel reprocessing are
projected to be about $4 million for initial capital costs, and about $1.1 million for
annual operating costs.”

The third activity to be considered in connection with the physical protection of
nuclear materials involves the transportation of fresh fuel to and spent fuel from
CRBRP. Transportation will use the existing DOE transportation system for
strategic special nuclear materials. This transportation system has been carefully
designed and continuously tested to assure a high level of safety and security
protection for nuclear materials. It is an effective combination of specially de-
signed transportation equipment, nationwide communications, and armed
couriers.” The transportation costs associated with the physical protection of the
transportation of fresh fuel for CRBRP will be only a small incremental increase to
the existing transportation system. It is estimated to be less than $1 million per
year. The costs associated with safeguarding the transportation of spent fuel from
CRBRP are estimated at $200,000 per year.”

High level radioactive waste (HLW) will be stored in accordance with the
physical security program at the reprocessing plant prior to shipment. Its transpor-
tation to a repository will be conducted in a manner similar to the transportation of
spent fuel, supra, utilizing heavily shielded casks resistant to penetration for
sabotage. The repository for HLW will be licensed by NRC, which will establish
the requisite security and safeguards requirements to be met by DOE. The costs of

73 App. Ex. 39 at 51-55; Tr. 3525-29; Finding No. 89, 90.
74 App. Ex. at 56-58; Tr. 3530-32; Finding No. 91.

75 App. Ex. 39 at 67-75; Tr. 3541-49; Finding No. 92-95.
76 App. Ex. 39 at 76-7; Tr. 3550-51; Finding No. 96.

77 App. Ex. 39 at 58-66; Tr. 3532-40; Finding No. 97-99.
78 App. Ex. 39 at 67; Tr. 3541; Finding No. 100.
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adequate safeguards for high level waste are estimated to be small and do not affect
the cost-benefit ratio.™

The consequences of successful acts of sabotage or theft of plutonium, which
could be used in either explosive or dispersal devices, would be unacceptable.
Accordingly, the Staff has analyzed the safety and environmental impacts of the
safeguards systems necessary to render very unlikely any successful acts of
sabotage or theft. The combined effectiveness of physical protection and material
control and accounting systems was evaluated. The Staff analyzed potential theft
and sabotage threats, with the design basis threats contained in 10 CFR 73.1(a)
representing the Staff’s best judgment of the characteristics of potential adversar-
ies toward nuclear activities (Finding No. 103-106, 108-109, 112, 122).

The Staff concluded that the DOE regulations and Orders provide safeguards
adequate to repel acts of sabotage or theft equal to or greater than the NRC design
basis threats (Finding No. 113-114). The Applicants have committed to meet all
DOE safeguards and security Orders (Finding No. 107). DOE will also be subject
to NEPA requirements pertaining to the environmental effects of its activities,
under DOE’s NEPA responsibilities as a federal agency (Finding No. 111). The
environmental impact of necessary safeguards measures will be negligible com-
pared to the overall environmental impact of the fuel cycle, and their dollar cost
will also be comparatively insignificant (Finding No. 115-116).

The Intervenors listed certain events claimed to constitute empirical evidence
that successful theft or sabotage is credible. These events included possible thefts
at the NUMEC plant and at Wilmington, Delaware, and possible sabotage of
VEPCO Surry reactors and the Iraqui reactor being fabricated in France (Tr.
3899-3900). However, the evidence showed that none of these events even
remotely involved facilities subject to a level of safeguards comparable to those to
be provided at CRBRP and its supporting facilities (Tr. 3800-17; Finding No.
117).

The Intervenors also contend that safeguards may involve civil liberties restric-
tions such as warrantless searches or arrests, or the imposition of martial law.
These speculative risks are not shown to be any greater than those involved in
military nuclear programs or the use of commercial nuclear reactors. In any event,
there is no reason to assume a significant breakdown of traditional respect for
constitutional rights and liberties (Finding No. 119).

Intervenors’ uncertainties concerning DOE’s compliance with its safeguards
commitments are not based upon any evidence that NRC will not enforce its
regulatory requirements as to the CRBRP (10 CFR Parts 70 and 73; Finding No.
120-122). The record also shows that both DOE and the other Applicants are

7 App. Ex. 39 at 78; Tr. 3552; Finding No. 101.
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strongly committed to the establishment and operation of effective safeguards and
security systems.

There is reasonable assurance from the evidence of record that the Applicants’
safeguards system will be effective in protecting CRBRP against theft and sabot-
age, and that the environmental effects were adequately addressed by the Appli-
cants and were reasonably assessed by the Staff in compliance with NEPA.

VI. Fuel Cycle Issues

The fuel cycle issues discussed in this section are subsumed within Contention
6(b)(1) and Contention 6(b)(3).* Four argunients were made by Intervenors to
support these contentions:

(a) The isotopic concentrations of Pu-238 and Pu-241 may be underesti-
mated for CRBR spent fuel, causing the plutonium dose from fuel
reprocessing to be underestimated by a factor of from 2 to 4.3;

(b) By not considering alternative reprocessing facilities, environmental
risks from fuel reprocessing were not conservatively estimated;

(c) Inadequate containment factors®! for fuel cycle support facilities were
used; and

. (d) Environmental impacts from radiological releases associated with han-
dling wastes were improperly evaluated.

The various activities and facilities required to provide and dispose of fuel and
blanket assemblies for the CRBR have been described in detail. The radiological
impacts associated with all aspects of the fuel cycle have been analyzed and
reported. They are small compared with the U.S. population dose attributable to
natural background.??

The dependency of radiological impacts upon plutonium isotopic concentra-
tions was examined to determine whether said impacts were adequately assessed.
To be conservative, higher burnup LWR fuel (20 percent Pu-240 content) was used
for analysis rather than that from which CRBR fuel is to be fabricated (12 percent

80 These portions of Contention 6 read as follows:
6. The ER and FES do not include an adequate analysis of the environmental impact of the fuel
cycle associated with the CRBR for the following reasons:
(b) The analysis of fuel cycle impacts in the ER and FES are inadequate since:
(1) Theimpact of reprocessing of spent fuel and plutonium separation required for
the CRBR is inadequately assessed;
(3) The impact of disposal of wastes from the CRBR spent fuel is inadequately
assessed.

81 Containment Factor, as used in this context, refers to plutonium cleanup and is the ratio of the
amount of plutonium released to the environment by a particular facility over a given period of time to
the total amount of plutonium handled by that facility in the same period of time.

82 Finding No. 123-125.
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Pu-240). The effect upon reprocessing was examined since that activity con-
tributes the largest dose.®® Since over 99 percent of the dose attributable to
reprocessing comes not from plutonium but from tritium and carbon-14 in the
spent fuel, the overall radiological impact from reprocessing is insensitive to the
plutonium isotopic content values assumed. There is an adequate supply of the
lower bumup LWR spent fuel proposed for CRBR use and should a change to
higher bumup fuel be proposed, NRC analysis of such a change would be a
prerequisite to its adoption.®

The plan of reference for reprocessing CRBR spent fuel is to utilize a yet-to-be-
built DOE developmental reprocessing plant (DRP) and the radiological impacts
of reprocessing were analyzed on the basis of performance characteristics of that
proposed facility. The two isotopes that would contribute the most to reprocessing
impacts (tritium and carbon-14) were very conservatively assumed to enter the
DRP undiminished in amount from that produced in the reactor. Inreality, much of
the tritium (about 90 percent) produced in the reactor fuel will have been removed
during reactor operation after having diffused through the fuel cladding. Carbon-
14 produced in the fuel cladding will remain there and will be disposed of with the
cladding in a permanent repository. As the result, the calculated DRP reprocessing
impact is about a factor of five higher than is actually expected and conservatively
bounds the impacts of alternative reprocessing facilities. The five-year operational
demonstration period of the CRBR does not require the availability of the DRP. If
no reprocessing were undertaken and the spent fuel were stored, environmental
impacts would be significantly lessened.?3

The adequacy of plutonium containment factors used to assess the radiological
impacts from operation of the CRBR fuel cycle facilities was reviewed. In-
tervenors hold that experience at operating facilities shows about a ten-fold poorer
performance with respect to containment factors than that projected for the CRBR
fuel facilities. A performance improvement of this magnitude, if needed, can
readily be achieved by adding additional filtration elements or by enlarging the size
of pipes or ducts. Experience indicates that the assumed containment factors are
achievable. A comparison of historical plutonium releases from the Rocky Flats
facility with what might be expected from CRBR support facilities is inappropriate
because of significant differences between the two facilities.?

The requirements generated by CRBR operation for the handling of high level
radioactive wastes are similar to those of the commercial nuclear power industry.
The quantity of high level CRBR wastes will be a small fraction of the waste

83 Finding No. 125.

84 Finding No. 126-129.
85 Finding No. 130-132.
86 Finding No. 133-136.
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handling capability needed to support that industry, and the radiological impacts
have been conservatively overestimated by a factor of about three, as reported by
the Staff. Even so, the number of estimated health effects per year from such
wastes is small compared with draft EPA standards for waste disposal.®’

In summary, it is the Board's opinion that no substantive challenges have been
lodged successfully against the proposed design, operation and related environ-
mental impacts with respect to the CRBR fuel cycle support activities. Within the
context of those parts of Contention 6 addressed in this Opinion section, fuel cycle
matters have been adequately analyzed for a facility of the general size and type of
the CRBR.

VII. Alternative Sites

Contentions 5(a) and 7(c) concern allegations that the CRBRP site is less
favorable than most sites used for LWR’s and less favorable than that of several
alternative sites.® In the Commission’s August 17, 1976 decision, it stated, “In
considering alternatives, including non-TVA siting alternatives, in the present
proceeding, the following general principle should be observed: consideration
of alternatives need go no further than to establish whether or not substantially
better alternatives are likely to be available” (CLI-76-13, 4 NRC 67 at 92). The
Board recognizes this language to be controlling. Moreover, we hold that the
language in the Proposed Rule on alternative sites (45 Fed. Reg. 24168 (April 9,
1980)), which defines a two-part methodology to determine if a given alternative is
“obviously superior,” does not differ significantly from the Commission’s *sub-
stantially better” test set forth in its decision in the instant case.®®

The evidence of record supports the Applicants’ and Staff’s conclusions reject-
ing the alternative siting concepts of a hook-on plant, co-location, and under-
ground siting.%

The Staff considered alternative sites both within TVA and DOE. Some of the
alternative sites had lower population densities and more favorable atmospheric

87 Finding No. 137-140.
88 Contentions 5(a) and 7(c) state:

5. Neither Applicants nor Staff have established that the site selected for the CRBR provides
adequate protection for public health and safety, the environment, national security, and
national energy supplies; and an alternative site would be preferable for the following reasons:

a) '{h“c,ﬁitc meteorology and population density are less favorable than most sites used for
S.
7. Neither Applicants nor Staff have adequately analyzed the alternatives to the CRBR for the
following reasons:
¢) Alternative sites with more favorable environmental and safety features were not
analyzed and insufficient weight was given to environmental and safety values in site
selection.
89 Finding No. 142,
% Finding No. 144,
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dispersion characteristics than the Clinch River site. However, all of the sites,
including Clinch River, meet Regulatory Guide 1.23 and 1.145 as to their
meteorology, and meet Regulatory Guide 4.7 as to population density.”

Appendix J of the FESS (Staff Ex. 8) indicates that the risks associated with
severe accidents at CRBRP are small and generally comparable to those associated
with light water reactors. Moreover, the risks associated with routine releases
during normal operation are likewise small. Further, the doses calculated for the
site suitability source term (SSST), which are greater than those associated with
design basis accidents, were well below the 10 CFR 100 dose guidelines.”

The comparison of the CRBRP site with the alternative sites showed that some
of the alternative sites within the TV A service area possess certain advantages over
the Clinch River site and that all three potential DOE sites had lower population
densities and more favorable atmospheric dispersion characteristics. However,
given the small and environmentally acceptable impacts of the proposed LMFBR
at Clinch River, the reduction in doses that are calculated at the alternative sites
does not lead to the conclusion that the alternative sites are either substantially
better or obviously superior. That is, the projected dose reductions at the alterna-
tive sites do not represent a significant difference in predicted environmental
impacts.®

A total of 11 sites, including the Clinch River site, within the TVA service area
were analyzed, as well as sites within DOE's jurisdiction. The analyses of DOE
sites screened out all but three sites. The factors which eliminated most of these
sites were lack of available cooling water, high surrounding population density,
and insufficient land.** The overall review of alternative sites included examina-
tion of the hydrology, water quality, aquatic biological resources, terrestrial
resources, water and land use, socio-economics, population, and atmospheric
dispersion characteristics of the proposed sites.” The Staff independently re-
viewed the alternative sites and selected an appropriate slate of alternative (candi-
date) sites for analysis. The Staff then concluded that no alternative TVA site
would be environmentally preferable, and therefore none would be substantially
better than the CRBRP site.®

The Proposed Rule on site selection operates at two levels. The first level
represents an evaluation of the population of candidate sites based upon environ-
mental considerations. As we have opined above, none of the alternative sites
appears to be substantially better or obviously superior to the Clinch River site, and
one could close the analysis there. However, the Proposed Rule also provides fora

91 Finding No. 145-146.

92 Finding No. 160, 163.

93 Finding No. 151-52, 162-63.
%4 Finding No. 149-151.

95 Finding No. 145-47,

9% Finding No. 147.
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second level of analysis which considers institutional, economic and programma-
tic requirements, In that second-level analysis, a balancing and determination can
be made to determine whether a particular alternative site is obviously superior.%”

For the LMFBR, there are programmatic objectives which are site dependent.
The Applicants have identified these as the goal of utility participation and
programmatic timing. Utility participation by TVA has contributed to the design
and will contribute to construction and eventual operation. It was the position of
both the Staff and the Applicants that utility participation was not available at any
of the alternative national (DOE) sites.%

As for programmatic timing, which is set at “‘as soon as possible,” there would
be an inevitable delay in switching to any alternative site at this late date. Estimates
of that delay are from 33 months to 43 months. Such a delay would add substantial
economic costs.”

To justify a change in sites, one would have to establish that a substantial
reduction in risks and lessening of environmental consequences could be obtained
from the alternative site. The evidence of record does not indicate that substantial
risk reductions or environmental benefits would accrue with a change of site. All
sites meet the threshold criteria for both population density and meteorology.
Therefore, the balance dictates that the Clinch River site, which provides the
programmatic objectives of timing and utility participation, is the preferred site,
and that no substantially better alternative site is available.

VIII. Programmatic Objectives and Design Alternatives

Contentions 7(a) and 7(b) raise'® three issues: first, whether CRBR is likely to
meet its objectives; second, whether CRBR will provide information relevant to an

97 Finding No. 142,
98 Finding No. 179.
9 Finding No. 177-78.
;:; Appqr:!dix B provides the full text of all admitted contentions. For convenience, Contention 7(a) and
provides:
7. Neither Applicants nor Staff have adequately analyzed the alternatives to the CRBR for the
following reasons:
a) Neither Applicants nor Staff have adequately demonstrated that the CRBR as now
planned will achieve the objectives established for it in the LMFBR Program Impact
Statement and Supplement.

(1) It has not been established how the CRBR will achieve the objectives there
listed in a timely fashion.

(2) In order to do this it must be shown that the specific design of the CRBR,
particularly core design and engineering safety features, is sufficiently similar
to a practical commercial size LMFBR that building and operating the CRBR
will demonstrate anything relevant with respect to an economic, reliable and
licensable LMFBR.

(3) The CRBR is not reasonably likely to demonstrate the reliability, maintaina-
bility, economic feasibility, technical performance, environmental accepta-
bility or safety of a relevant commercial LMFBR central station electric plant.

(Continued)
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economic, reliable and licensable LMFBR; and third, whether the informational
requirements of the LMFBR program or a demonstration facility might be sub-
stantially better satisfied by alternative design features. These three issues corre-
spond with Contention 7(a)(1) and (3), 7(a)(2) and 7(b) respectively. As with
contentions dealing with alternative sites (Section VII, supra), the Board has been
guided by the Commission’s August, 1976 decision and the test we have applied is
whether there are likely to be any substantially better alternatives for meeting
program objectives.

The LMFBR program objectives and timing for CRBRP are set forth in the DOE
Supplement to the LMFBR Program Final Environmental Impact Statement
(FEIS), DOE/EIS-0085-D (May, 1982) on page 57 as follows:

(a) to demonstrate the technical performance, reliability, maintainability,
safety, environmental acceptability, and economic feasibility of an
LMFBR central station electric power plant in a utility environment;
(b) to confirm the value of this concept for conserving important nonrenew-
able natural resources.
In addition, the programmatic timing of the CRBRP has been established by the
DOE FEIS and its record of decision to be “as soon as possible.”!

The Applicants provided evidence that project objectives were made an integral
part of the design process. Through a systematic management approach from the
overall plant design to the level of detailed equipment specifications, the project
objectives have been kept at the front, and, as the design progressed, the project
objectives were made an integral part of the designers’ day to day tasks.!02

The Intervenors introduced a letter from GAO which was critical of the CRBRP
steam generator testing program.'®® We explored the testing program in con-
siderable detail and the record strongly supports our conclusion that CRBRP will
meet its technical objectives for steam conditions. We also concluded that the
GAO letter was unduly critical and that the Intervenors’ reliance on the GAO letter
was largely misplaced. However, a single matter relating to the Intervenors’ and
GAQO’s concerns remains unspoken to in the record. This relates to the question of
the ability of the steam generators to withstand sharp temperature transients. On
balance there do not appear to be any insuperable problems, but the Board intends
to explore the significance of sharp temperature transients on the steam generators
at the Construction Permit phase of these hearings so that any uncertainty may be
resolved. %4

b) No adequate analysis has been made by Applicants or Staff to determine whether the
informational requirements of the LMFBR program or of a demonstration-scale
facility might be substantially better satisfied by alternative design features such as are
embodied in certain foreign breeder reactors.

101 See 47 Fed. Reg. 33771 (August 14, 1982); App. Ex. 58 at 4; Tr. 6410; Staff Ex. 21 at2; Tr. 6523).
102 Finding No. 180.

103 Finding No. 186.

104 Finding No. 185-98.
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The evidence indicates that CRBR will perform as designed. That is, it will
generate thermal power, steam conditions and electrical power. Thus, it is likely
that it will meet its technical performance objective.!%

The core physics has been tested as has been core flow. CRBR has the advantage
of having EBR-2 and FFTF as its predecessors and these have provided vital
experience and analytical tools for the design of CRBR. EBR-2 and FFTF have
also provided experience and information for the heat transport system for
CRBR.!%

The turbine generators to be used at CRBR and the related portion of CRBR
have been based on proven technology derived from light water reactors and fossil
fueled plants.!’

In considering then, the core heat generation, the performance of the heat
transport system, the steam generators and the turbine, the evidence indicates that
CRBR is well designed and that there is a high likelihood that it will meet its
technical performance objectives.

The Applicants have used reliability analysis techniques to assure that the
system, subsystems and components are engineered to meet availability goals.
Used as an engineering tool, the reliability program provides a high likelihood that
the desired availability and operability for CRBR will be achieved.!®

Maintainability, which goes hand-in-hand with reliability, has received sub-
stantial attention in the design of CRBR. Components in the sodium-filled systems
have been designed so that they can be drained free of sodium for maintenance or
removal. Major components are designed such that they can either be removed or
repaired in place to minimize downtime and facilitate replacement or repair if
needed. A full-scale mock-up of the head access area was built to assure that the
accommodation of moving parts and the maintainability and operability of the
equipment in the head access area had been provided for. This also applies to the
secondary control rod drive mechanisms. The systematic application of mainte-
nance requirements in the design process provides a high likelihood that the
objective of maintainability will be met.'®

The evidence presented by both the Applicants and the Staff and the Staff’s Site
Suitability Report collectively indicate that CRBR can be licensed and that it will
operate safely within the constraints of existing environmental regulations.!!

The demonstration of the economic feasibility of a commercial LMFBR is a
further objective of the program. The CRBR project has developed a comprehen-

105 Finding No. 181-99.
106 Finding No. 185.
107 Finding No. 199.
108 Finding No. 201.
109 Finding No. 202-05.
110 Finding No. 205-06.

188



sive cost accounting system to provide the cost information for the development of
larger breeder power reactors. The costs between the CRBR first of a kind and the
recurring costs are separable, so that an ample basis for extrapolating to full
commercial scale breeders should be available.!!!

The record presents evidence that it is more than likely that a respectable
breeding ratio will be achieved with the heterogeneous core designed for CRBR,
and as plant size increases from CRBR to the next generation reactor, there will be
a comresponding increase in breeding ratio. A conservation of nonrenewable
resources will also result from the use of existing stocks of depleted uranium.
Thus, these two additional objectives are quite likely to be accomplished.!!?

The final objective of the program, namely to operate an LMFBR in a utility
environment, is assured through the arrangements made to operate CRBR on the
TVA system with TVA personnel.'3

Whether CRBR will provide information useful and relevant to commercial
designs is answerable in the affirmative. The evidence indicates that CRBR
systems design are already providing direct information to the next generation of
LMFBRs and the LDP project, and we conclude that this process is likely to
continue, '

The final question before us on Contention 7(a) and 7(b) is whether there are
alternative designs, such as are embodied in certain foreign breeder reactors,
which are substantially better alternatives for meeting the program objectives.

The Intervenors did not present a direct case on alternative designs, though they
suggested six design alternatives that are not included in the design of CRBR.
These six are a pool design, heavy sodiuvm pump flywheels, lower system operat-
ing temperatures, a third shutdown system, a core catcher and a no-vent contain-
ment. Since the record is devoid of evidence to suggest that any of these alterna-
tives is substantially better than the existing design, we have concluded that it is not
likely that there are better design alternatives for meeting the program
objectives. !’

In closing this section of our Opinion, we must add some words about the timing
objective. There is, in essence, a mandate that this project move ahead as soon as
possible. The Board has attempted to treat timing as one factor which must be
weighed in the balance. We have not treated timing as a meaningless criterion, nor
have we summarily dismissed any possible alternative just because acceptance of
that alternative would inevitably prevent CRBR from moving ahead as soon as
possible. Had a substantially better alternative appeared, timing would have

11 Finding No. 207.

112 Finding No. 208 and 210.
113 Finding No. 209.

114 Finding No. 207 and 212-17.
115 Finding No. 218-29.
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become a subordinate consideration and we would have accepted the substantially
better alternative as the course to follow. However, we have not been presented
with substantially better alternatives and hence timing has not played a major role
in our decision.!¢

FINDINGS OF FACT

A. CONTESTED ISSUES (I THROUGH VIII)
I. Site Suitability and Accident Considerations

1. One or both of two basic conditions must exist in the core of the reactor in
order for an accident to progress: reduced heat removal, and/or excessive heat
generation. Absent the reestablishment of a balance between heat generation and
heat removal, an accident can progress in severity leading to a CDA (App. Ex. 1, at
14-15; Tr. 2003-04).

2. Reduced heat removal can occur in two ways: reduced primary coolant
flow through the core and/or increased primary coolant temperature at the core
inlet (/d. at 17; Tr. 2006).

3. Applicants considered two regimes of core involvement with respect to
reduced heat removal and excessive heat generation: whole core involvement
and local region involvement (e.g., one fuel assembly) (/d. at 15; Tr. 2004).

4. There are four categories of design features that-are provided to prevent
initiation of a CDA: (1) the reactor shutdown systems (RSSs); (2) the shutdown
heat removal systems (SHRSs); (3) means to prevent primary heat transport system
(PHTS) piping leaks from exceeding a design basis leak; and (4) features to prevent
local imbalances within the core between heat generation and heat removal (/d. at
26; Tr. 2015).

5. Heat removal from the core is accomplished by an overall heat transport
system (HTS) that comprises three separate subsystems designated as the primary
heat transport system (PHTS), the intermediate heat transport system (IHTS), and
the steam generator (SG). Two pumps in each subsystem provide forced circula-
tion of sodium through the reactor core via these three subsystems. Failure of one
or more of these subsystems can result in reduced heat removal from the core
unless compensated for by automatic RSS and SHRS. Successful operations of the
RSS and the SHRS are called upon to reestablish the balance between heat
generation and heat removal (App. Ex. 1 at 16-18; Tr. 2005-07).

6. Loss of power to all three primary pumps in the three PHTSs constitutes
the most severe (i.e., most conservative) loss-of-power event that could initiate a

116 Finding No. 211.
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DBA. This type of PHTS failure has been assumed in analyzing the consequences
of DBAs. Mechanical failure of one pump, including rapid seizure, is another
PHTS failure mode that is considered to be a credible DBA initiator. Simultaneous
mechanical failure of more than one pump is not considered credible (App. Ex. 1 at
17-18; Tr. 2006-07).

7. An additional mechanism that can reduce PHTS sodium flow through the
core is the leakage of sodium from piping, either through a pipe crack or as the
result of a double-ended pipe rupture. Based upon plant design features, system
state points, operating conditions, and a technologically feasible leak detection
system, an upper bound (i.e., conservative) sodium leak rate through a crack has
been estimated (design basis leak rate) to not exceed one ten thousandth of the
normal flow rate through the core. Such a design basis leak rate is orders of
magnitude higher than the leak detection sensitivity of the redundant, diverse and
feasible leak detection monitors proposed to be provided (Tr. 2030). Said leak rate
does not result in a significant reduction of heat removal capability and represents a
leak size that can be accommodated by plant protective features (App. Ex. 1 at
18-19; Tr. 2007-08. Id. at 40-41; Tr. 2029-30).

8. A double-ended rupture of one of the PHTS pipes near the reactor vessel
inlet can produce an initiating condition leading to a CDA. This is not considered
by Applicants to be a credible event because:

(a) Quality assurance standards will minimize crack inducing flaws in
piping initially installed in plant;

(b) Fracture mechanics properties of piping material will assure that cracks
do not grow to a size that threatens rupture;

(c) Leak-before-rupture property of piping coupled with a sensitive leak
detection system will ensure that cracks are detected in advance of a
rupture-threatening condition;

(d) Near-atmospheric operating pressure of sodium coolant minimizes
stress on piping; and

(e) Environmental control associated with in-place piping will minimize
corrosion and embrittlement of pipe alloy material (App. Ex. 1, at
40-43; Tr. 2029-32). )

9. The RSSs comprise two redundant, diverse and independent, fast-acting
systems, each of which is capable of shutting down the reactor and preventing the
progression of a DBA to the point of initiating a CDA. The “fast-acting”
characterization refers to there being no substantive, intended difference in shut-
down response times between the two proposed CRBR control rod shutdown
systems and the one fast-acting control rod shutdown system used in LWRs. Thus
experience with the latter provides a technology base for the former (Tr. 1698-
1702). Different design concepts for sensors, logic circuits, rod drive mechanisms
and rod configurations are used for each RSS. Redundancy within each RSS
minimizes the chance of common-cause failures. Applicants conclude that there is
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a low likelihood of a DBA progressing to a CDA because of a failure to scram
(App. Ex. 1 at 27-35; Tr. 2016-24).

10. Subsequent to reactor shutdown, core protection (avoidance of a CDA) is
dependent upon a functionally available SHRS to remove core decay heat, pro-
vided for by four independent paths. Three of these paths are similar and redundant
and ultimately reject heat to the atmosphere through the turbine-generator (T-G)
condenser and the cooling tower. In the event that the T-G condenser path is not
available, the SHRSs make use of an automatically actuated steam generator
auxiliary heat removal system (SGAHRS). The SGAHRS rejects heat by venting
steam directly to the atmosphere and through one of three protected, air-cooled
condensers (PACC) that are also available to the three redundant heat transport
loops. The normal feedwater supply and an automatically actuated auxiliary
feedwater system (AFWS) provide makeup water to replace vented steam. Actua-
tion of the SHRS is independent of operator action. Loss of all electrical power
(offsite and onsite) does not disable the SHRS since natural circulation, a steam
turbine driven AFWS pump, and battery powered instrumentation and controls are
available to permit core heat removal to continue to take place. If none of these
three modes of heat removal is available, a fourth direct heat removal service
(DHRS) is available using electromagnetic pumping that circulates primary
sodium through sodium-potassium alloy (NaK) heat exchangers from which the
heated NaK is cooled by air blast heat exchangers (ABHXs) that reject the heat to
the atmosphere (App. Ex. 1 at 35-40; Tr. 2024-29).

11. As noted above, the balance between heat generation and removal within
individual fuel assemblies must also be maintained to prevent the formation and
propagation of local hot spots from endangering the core. This is accomplished by
a combination of features:

(a) Fuel subassembly design to limit fuel pin compaction following a
reactivity increase;

(b) Fuel subassembly flow inlets designed to minimize opportunity for
debris to block sodium flow;

(c) Sodium cleanup systems to limit the availability of flow-blocking
debris;

(d) A failed fuel fission gas detection system that alerts plant operators to
the existence of perforated fuel cladding; and

(e) A sodium monitoring delayed neutron detection system that in-
dependently detects the contact of bare fuel with sodium. Conservatism
associated with each of these design features is provided to inhibit the
progress of local heat imbalances beyond that which would lead to a
DBA (App. Ex. 1 at 23-25; Tr. 2012-14. Id. at 43-46; Tr. 2032-35).

12. In support of their assertion that CDAs should be included as DBAs,
Intervenors reference prior experience with domestic and foreign sodium-cooled
nuclear facilities and related analyses that indicate CDAs either were considered or
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.should have been considered in light of accidents that occurred. In no instance
were design features, operational modes, or accident events shown to be of
relevance to the CRBR. None of the referenced facilities had designs, operational
modes and accident accommodation features that would justify CDAs being
considered as DBAs for the presently proposed CRBR, nor did discussion during
cross-examination lend support to the inclusion of CDAs (Int. Ex. 3, 13-19; Tr.
2626-49; 2822-28).

13. Priorto the CRBR project’s transition to the current reactor, heat transport
and dual containment/confinement design concepts, the Staff had required that
CDAs be considered as design basis events. The Staff relaxed this requirement in
1976 (Staff Ex. 5, p. 4). Intervenors maintain that Applicants are still unable to
justify excluding CDAs because, in effect, a showing of design feasibility is not
adequate to demonstrate that design intent will be achieved. However, no specific
design concept or design feature was identified to justify inclusion of CDAs.
Intervenors’ principal witness stated (Tr. 6160) that he is unfamiliar with the
general design and performance characteristics of the CRBR (Int. Ex. 3, 20-27; Tr.
2829-36. Staff Ex. 5 at 4).

14. Intervenors, citing Staff Ex. 5 at 2, hold that for the likelihood of a CDA
occurrence to be sufficiently low to be excluded from design basis considerations,
the quantification of “sufficiently low” should be set at 10~ per reactor year of
operation for the probability of an accident having consequences exceeding 10
CFR 100 dose guidelines. This they interpret as requiring that the probability of
initiating a CDA must be less than 10~ per reactor year of operation. Absent an
opportunity to critique detailed evidence regarding reliability and probabilistic risk
assessments based on design specifics of CRBR components and systems (held by
the Board to be beyond the scope of this LWA-1 proceeding) Intervenors are
unable to accept the conclusion of Applicants and Staff regarding the exclusion of
CDAs from DBASs because the validity of this conclusion has not been demon-
strated (Int. Ex. 3, 30-59; Tr. 2839-68).

15. Applicants and Staff have not relied upon quantitative probabilistic analy-
ses, but upon analyses of accident initiators and sequences, component perform-
ance criteria, technology availability, and design features. The Staff does not
consider probabilistic assessment techniques to be sufficiently mature for
determining whether CDAs should be included as design basis events, but rather it
will review the Applicants’ reliability program to assure that safety systems are
given appropriate systematic appraisals with respect to their ability to perform as
and when needed (App. Ex. 1 at 6-46; Tr. 1995-2035; Staff Ex. 2 at 4-28; Tr.
2449-73).

16. In connection with their Contention 3(d), Intervenors have raised the
question of operator error that might bring into play previously unidentified system
interdependencies leading to common cause failures, such that a combination of
these events could cause a DBA to progress to a CDA (Tr. 2256-57). The potential
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for, and actions to minimize, human error and common cause failures have been
considered and implemented in the design to assure that the likelihood that
common cause failures or human error could cause a CDA is made extremely low.
The general design characteristics of CRBRP include the use of:  (a) redundant,
independent, and diverse and automatically actuated or passive safety systems,
and (b) inherent physical characteristics which assure that rapid operator action
will not be necessary in responding to accidents at CRBR, and that the potential for
human error will be minimized. The Staff’s review of the design will account for
system interdependencies and common cause failures by reliance upon principles
enunciated in IEEE Standard 279 and the applicable Standard Review Plan. The
Staff will conduct a review of the adequacy of operator training during the OL
licensing phase. The Applicants have undertaken an extensive series of systems
interaction studies, such as key systems reviews, to assure that human error,
system interdependencies and common cause failures will not compromise the
reliability inherent in the redundant, diverse and independent systems of import-
ance to the prevention of CDA’s. The Applicants have proposed, and the Staff will
require, implementation of a reliability program to assure that the reliability
inherent in the CRBR design characteristics will be realized and will not be
degraded by potential common cause failures (Staff Ex. 2, 15-25, Tr. 2460-70.
Staff Ex. 8, 12-77, 78. App. Ex. 1, 13-46; Tr. 2003-35. App. Ex. 46 at 5-22; Tr.
5381-98. Id. at 29-33; Tr. 5405-09. Tr. 2221-25; 5247-49; 5646-47).

17. To evaluate the effectiveness of CRBR engineered safety features (ESFs)
with respect to meeting the exposure guidelines of 10 CFR Part 100, and to
establishing site suitability, the Staff has used a radiological source term analogous
to that used in LWR site suitability analyses. Thus, the SSST for the CRBR
comprises core releases of 100 percent of the noble gases, SO percent of the
halogens, one percent of the nonvolatile fission products, and one percent of the
plutonium. The Staff requires that the corresponding dose guidelines be those
specified in 10 CFR Part 100 (300 rem thyroid and 25 rem whole body) augmented
by additional values for critical organs of 75 rem for the lungs, and 300 rem for
bone surfaces. Weighting factors given in the International Committee on Radia-
tion Protection (ICRP) Publication 26 have been used to obtain the above addition-
al values based upon equivalent mortality risk organ doses corresponding to the
300 rem thyroid dose value. Consistent with Staff practice for LWRs, lower
guideline values are used for construction permit review, namely, 150 rem
thyroid, 20 rem whole body, 35 rem lungs and 150 rem bone surfaces. Consistent
with 10 CFR Part 100, these dose guidelines do not constitute acceptable dose
values for the public under emergency conditions but rather they are reference or
target values to be used for site suitability evaluations (Staff Ex. 1 at III-8 to I1I-10.
Staff Ex. 3 at 26; Tr. 2509. Id. at 7-8; Tr. 2490-91. Id. at 13-15; Tr. 2496-98. Staff
Ex. 5).
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18. The Applicants have described various design features of CRBR that will
be incorporated to prevent DBAs from progressing to CDAs (Findings 5-11,
above). The Staff has incorporated these into its SSST dose model, used conserva-
tive assumptions regarding their operation and effectiveness, and used onsite
meteorological data to compute dispersion values using the methodology of
TID-14844 (Attach. A to Staff Ex. 3). Then the Staff computed 30-day doses for
the exclusion area boundary and the closest boundary of the low population zone
(LPZ). Principal assumptions and dose results are summarized by the Staff in its
Site Suitability Report (Staff Ex. 1, at III-11). It finds said results to be well within
the dose guidelines set forth in Finding 17, above (Staff Ex. 3 at 5-21; Tr.
2488-2504. Id., Attach. A. Staff Ex. 1 at ITI-8 to III-11).

19. Intervenors state that more conservative dose guideline values should be
used for the following reasons:

(a) one should apply the nonstochastic limit of 50 rem per year set forth in
ICRP-26, as well as the mortality risk weighting factors set forth in
ICRP-26;

(b) one should derive the doses by applying weighting factors based upon
the EPA environmental radiation protection requirements for normal
operation of activities in the uranium fuel cycle; and

(c) the dose guideline values should be reduced by a factor.of greater than
two to account for uncertainties in the dose and health effects model
(Int. Ex. 4 at 28-33; Tr. 3078-83). Each of these arguments is addressed
in the following Findings.

20. The nonstochastic limit corresponds to an annual occupational dose, and
its use in deriving dose guidelines would produce values that are higher than those
set forth in 10 CFR Part 100 and those derived by the Staff for CRBR site suitability
analysis (50 rem per year over a 30-year operating lifetime of Clinch River would
yield thyroid and lung values of 1500 rem). Even if the 50 rem per year nonstochas-
tic limit were artificially limited to a one-time exposure, incorporation of the 50
rem per year dose would require reducing all dose guideline values (except whole
body), including the 10 CFR Part 100 300-rem thyroid value, to 50 rem. This
would challenge the validity of the existing regulation in Part 100. Further, the 50
rem per year nonstochastic limit is designed to limit the incidence of health effects
resulting from occupational exposures, and this purpose is not consistent with the
stated purpose of the 10 CFR §100.11(a) dose guidelines (App. Ex. 25 at 8; Tr.
2082. Staff Ex. 1 at III-9 to III-10. Findings 17, 18, above).

21. Intervenors state that the EPA environmental radiation protection require-
ments for normal operation of activities in the uranium fuel cycle provide a
reasonable alternative analogy for derivation of dose guideline values for organs of
importance to plutonium exposure. The EPA requirements contemplate a value of
25 rem for the whole body, and 25 rem for any other organ. Using this analogy,

_Intervenors argue for dose guideline values of 25 rem for the whole body and 25
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rem for every other organ. Application of the EPA requirements to the derivation
of dose guideline values would yield a value of 25 rem for thyroid and result in
invalidating the existing 10 CFR Part 100 300-rem thyroid dose guideline value.
Use of this analogy ignores the fact that the best available scientific evidence
shows that the ICRP-26 mortality risk weighting factors describe the relative
radiosensitivities of the various human organs in an appropriate fashion. The
ICRP-26 weighting factors ascribe a different and lesser radiosensitivity to all
other organs of the human body relative to whole body doses (Int. Ex. 4 at 29-30;
Tr. 3079-80. Staff Ex. 3 at 28-29; Tr. 2511-12. App. Ex. 25 at 6-7; Tr. 2080-81).

22. The EPA requirements included consideration of the health risks attribut-
able to environmental radiation impacts due to the operations supporting the
uranium fuel cycle and the general ability to mitigate these risks (i.e., cost-benefit
principles). There is no evidence in the record to show how the cost-benefit
balance was approached by EPA in deriving those requirements, or how that
balance incorporates the best available scientific evidence. The most conservative
scientific approach is reflected in ICRP-26, and is the preferred basis for derivation
of the dose guideline values used in the CRBR analysis (Finding 21). In addition,
the EPA requirements were intended to “encompass abnormal but anticipated
releases of radioactive material to the environment associated with effluent control
measures, [but] potential releases associated with the possibility of accidents
involving the nuclear safety of the facilities are beyond the scope of the proposed
rule making, which is limited to environmental radiation due to normal operation.”
Thus, the intent of the EPA requirements is not consistent with their application to
the derivation of the 10 CFR §100.11(a) guideline values (39 Fed. Reg. 16906
(May 10, 1974)).

23. Intervenors state that the Staff’s reduction of the dose guideline values by
a factor of two to account for uncertainties at the Construction Permit stage is
nonconservative. Intervenors point to the fact thatin 1977 the Staff recommended
a reduction factor of ten to account for uncertainties, which then included a factor
of five to take into account the uncertainty in the dose and health effects models.
Intervenors cite three major sources of uncertainty in support of their
argument: the so-called “hot particle” hypothesis, the Morgan bone-dose
hypothesis, and the so-called “warm particle” hypothesis. The “hot particle”
hypothesis has been considered and rejected by an overwhelming consensus of
scientific opinion (Int. Ex. 4 at 31-35; Tr. 3081-85. Staff Ex. 3 at 29-32; Tr.
2512-15. App. Ex. 25 at 9-10, Tr. 1916-20. Tr. 2083-84).

24. The Morgan bone dose hypothesis holds that the maximum permissible
body burdens for plutonium 239 set forth in ICRP-2 are nonconservative by a
factor of 240. The dose guideline values recommended by the Staff for organs of
importance to plutonium exposure, however, were not derived based upon ICRP-2
or the 10 CFR Part 20 regulations (which were derived from ICRP-2). They were
derived using only the existing 10 CFR Part 100 dose guideline values and the .
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ICRP-26 mortality risk weighting factors. Thus, the Morgan hypothesis does not
affect the validity of the Staff’s recommended dose guideline values (Int. Ex. 4 at
32; Tr. 3082. App. Ex. 25 at 10-12; Tr. 2084-86. Staff Ex. 3 at 32-33; Tr.
2515-16).

25. Intervenors state that the so-called “warm particle” hypothesis suggests
that there is an additional source of uncertainty in the dose guideline values. The
record presents no evidence of a logical nexus between the “warm particle”
hypothesis and the validity of the 10 CFR Part 100 dose guideline values. To the
contrary, the record shows that the “warm particle” hypothesis is speculative and
not supported by the available scientific evidence (Int. Ex. 4 at 32-33; Tr. 3082-83.
Tr. 4042-43).

26. The present CRBRP containment system concept involves a welded steel
containment shell surrounded by a reinforced concrete confinement building. A
five-foot air-filled annulus separates the two structures. The annulus is maintained
at slightly reduced pressure relative to the containment, so that out-leakage from
the containment shell will be collected in the annulus. There it is circulated,
filtered, and partially released to the atmosphere to maintain reduced pressure; the
balance is returned to the annulus. The steel containment shell is designed for a
leak rate of 0.1 percent (of volume) per day at a design pressure of 10 psi above
atmosphere. Leakage that bypasses the annulus filtration system is to be held to no
more than 0.001 percent of containment volume per day at design pressure. These
specifications regarding pressures and leak tightness are within the feasibility of
current practice. There is experience with other sodium-cooled reactors in building
containments designed to withstand sodium fires (App. Ex. 1, 50-51; Tr. 2039-40.
Staff Ex. 3, 22-25; Tr. 2505-08).

27. Applicants have calculated the dose consequences for design basis acci-
dents using the Staff’s SSST, containment and confinement design parameters,
site meteorology and analysis methods described in PSAR §15A. The results are
summarized in Table 4-2 of Applicants Exhibit 1 (App. Ex. I, 51; Tr. 2040).
While differing somewhat from the Staff’s results (Staff Ex. 1 at I1I-11), Appli-
cants’ results are also well below guideline values. The Applicants have used more
conservative atmospheric dispersion assumptions than the Staff as well as less
conservative filter efficiencies. These account for the differences in the calculated
dose results (Staff Ex. 18 at 6; Tr. 5688).

28. The Staff has utilized three computer models for its analysis of the CRBR
SSST and the resulting dose results. Testing and validation of each of the computa-
tional routines were performed by the Staff to substantiate their applicability to the
analyses of various accident consequences (Staff Ex. 3, 35-41; Tr. 2518-24).

29. Although CDAs have been excluded by Applicants from the envelope of
DBAs, accidents more severe than design basis have been postulated and the dose
consequences have been analyzed. Four specific and progressively more severe
cases have been described by Applicants for which atmospheric releases and dose
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results were determined and reported. Comparisons of dose results with dose
guidelines and comparisons of radionuclide atmospheric release values with
specific LWR accident release values are reported. They lead Applicants to
conclude that the CRBR can accommodate most CDAs with a resultant risk that
can be made acceptably low (App. Ex. 1, 67-73; Tr. 2056-62).

30. Starting from the position that the CRBR should achieve a level of safety
comparable to that of current generation LWRs, the Staff is reviewing the various
facility design features proposed for incorporation by the Applicants. A sequence
of four potential core disruptive accident consequences of increasing severity are
being studied to determine the extent to which containment integrity is adequate.
Certain ESF failures are identified that could lead to consequences that may exceed
10 CFR 100 guidelines. Although their review is not complete, the Staff concludes
that feasible design concepts and remedial actions can be implemented to provide
satisfactory containment system protective capability, as related to both environ-
mental impacts and the health and safety of the public. The adequacy of the
containment design will be addressed in the Staff’s safety review and reported in
the SER (Staff Ex. 5. Staff Ex. 1, atII-18 toII-19. Staff Ex. 8, Vol. 2 atJ-3to J-25.
Staff Ex. 3 at 25; Tr. 2508).

II. Environmental Effects of Severe Accidents

31. The basic position of the Staff is that the CRBR should achieve a level of
safety comparable to that of the current generation of light water reactor (LWR)
plants; that the design approaches to accomplish this be similar or analogous to
LWR practice; and that major attention should be placed on the prevention of
accidents leading to core melt and disruption, and loss of containment integrity for
all identified accident initiators (Staff Ex. 5 at 1). The Staff’s evaluation within the
scope of NEPA of the environmental effects of severe accidents was performedina
manner that permits an assessment of whether the CRBR conforms with this Staff
position (Staff Ex. 8§, Appendix J).

32. The FES analysis of design basis accidents (Staff Ex. 7) was summarized
(Staff Ex. 8 at J-1 to J-2). Accidents more severe than design basis were also
analyzed as to likelihood of occurrence and the consequences of core melting.
Estimation of likelihood of occurrence included considerations of the initiation of
core disruption, energy releases associated therewith, releases to the containment
from primary system seal failure, and consequences to the containment including
its potential failure, From these analyses, the Staff concluded that the environmen-
tal risks of both design basis and beyond design basis accidents are comparable to
those from LWRs (Staff Ex. 8 at J-1 to J-2. Id. at J-3 to J-25).

33. Intervenors, in support of these contentions, hold that the FES Supple-
ment Appendix J analyses are inadequate in the following respects:
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(a) The frequency of core degradation due to a loss-of-heat-sink (LOHS)
event is underestimated (Int. Ex. 22 at 14-16; Tr. 6208-10);

(b) The frequency of pipe rupture that can contribute to severe accidents is
underestimated (/d. at 16-22; Tr. 6210-16);

(c) Containment failure frequency is underestimated (/d. at 30-31; Tr.
6224-25); and

(d) Common mode failures are inadequately considered (/d. at 22-24; Tr,
6216-18).

These matters are addressed in findings that follow.

34. The Staff assigned a frequency of 10 ~* per year for core degradation due
to LOHS. The Staff estimated this value by reference to pressurized water reactor
(PWR) reliability experience which indicates that auxiliary feedwater (AFW)
system failures dominate the frequency of LOHS events. PWR AFW systems,
which are similar to the CRBR AFW system, show failure frequencies on demand
of 10~* to 103 per year (Staff Ex. 17 at 9; Tr. 5756). CRBR has a backup decay
heat removal system (DHRS) that does not depend on the AFW system, so that the
decay heat removal function in CRBR should be at least as reliable, if not more
reliable, than that of a PWR (App. Ex. 46 at 13-21, Tr. 5389-97). By assuming that
the AFW system failure frequency is on the high side of the LWR failure range,
other potential contributors, such as fuel failure propagation or pipe rupture,
become small fractions of this dominant contributor to the LOHS frequency (Staff
Ex. 17 at 9-14; Tr. 5756-62. Tr. 5586, 5590-92).

35. Citing Calvert Cliffs, Intervenors argued that LWR auxiliary feedwater
system reliability studies show higher failure frequencies than those estimated by
the Staff (Int. Ex. 22 at 13; Tr. 6207). The record shows that the Calvert Cliffs
AFW system failure frequency is four times higher than the value estimated by the
Staff for CRBR, though in contrast to CRBR, the Calvert Cliffs AFW system s not
safety grade, is not automatically actuated, and has a substantially lesser degree of
redundancy, independence, and diversity (Tr. 6110-21. Tr. 5638). In addition, the
Staff’s estimated 10~ * per year failure frequency for CRBR is two times higher
than that estimated in WASH-1400 for the Surry reactor (Tr. 6118-20). The record
shows that the Staff’s estimated failure frequency for CRBRP resides at the high
end of the range one can associate with LWR experience, notwithstanding the fact
the CRBR design characteristics reflect a substantially higher reliability than those
associated with LWR’s (App. Ex. 46 at 13-21; Tr. 5388-97; Tr. 5269; Tr. 5450,
5525; Tr. 5559).

36. Intervenors allege that the potential for steam generator leaks and con-
sequent sodium-water reactions could, in fact, control the frequency of LOHS
events and render the Staff’s estimated 10~* per year failure_frequency
nonconservative (Int. Ex. 22 at 14-16; Tr. 6208-10). In support of this argument,
Intervenors first point out that a steam generator leak could result in a sodium-
water reaction, which could in turn produce hydrogen and raise the potential for an
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LOHS event (Id. at 15; Tr. 6209). The CRBR design anticipates this event by
providing design features to cope with and limit the consequeaces of steam
generator leaks. The design features include a steam generator water side isolation
system, a reaction product separator tank, a vent for venting any combustible gases
from the steam generator out of the steam generator building, an automatic
nitrogen fill system, and an overpressure protection system (Tr. 5262-67; 6467).
Intervenors’ principal witness whose prefiled testimony had raised this argument,
was not familiar with those systems in CRBR that are designed to accommodate
steam generator leaks (Tr. 6095-6100; 6160). There is no credible mechanism
whereby a leak in one steam generator could result in failure of the steam
generators in the remaining two loops, or the DHRS (Tr. 5003; 5006; 5011; 5028;
5267. Tr. 5017-18; 5020; 5026; 5030).

37. Citing a GAO letter regarding steam generator testing, Intervenors allege
that steam generator failures may control the frequency of LOHS events (Int. Ex.
22 at 15-16; Tr. 6209-10). This matter is addressed below (Finding No. 186-198).

38. CRBR design features that mitigate the frequency and severity of PHTS
pipe ruptures are addressed above (Finding No. 7-8). Rupture frequency is
addressed in two topical reports published by Science Applications, Inc. (Staff Ex.
20; Int. Ex. 22, Attachment 3). Taken together these two reports give a pipe
rupture probability that ranges from 10~7 to 10~° per year of CRBR operation.
This is to be compared with the Staff estimate of 10~ * per year for an LOHS event
(Finding No. 126).

39. Intervenors contend that the loss of onsite and offsite power could cause a
breach of containment because of the subsequent loss of containment failure
mitigation systems (principally the annulus cooling and vent/purge systems) and
that the Staff had not accounted for this failure mode in estimating the frequency of
containment failure (Int. Ex. 22 at 30-31, Tr. 6224-25). The Staff’s Appendix J
analysis assumed that these systems would not be available for about a day after
initiation of the event. Its conclusions would not be affected by consideration of
this (Tr. 5445-56; Staff Ex. 8 at J-7). The Staff conservatively estimated the
frequency of containment failure by overpressure from loss of the mitigating
systems (App. Ex. 46 at 21-23, 29-32; Tr. 5397-99, 5405-08). Intervenors cited an
article by Weinstein in Nuclear Safety for the proposition that the frequency of a
breach of containment should be higher by a factor of 10 or more based upon actual
LWR experience (App. Ex. 54; Int. Ex. 22 at 31; Tr. 6224). It was subsequently
established that while the Nuclear Safety article analyzed the frequency of contain-
ment failures, these were failures characterized as whenever leak testing yielded
leaks that exceeded technical specification compliance in LWRs (App. Ex. 54; Tr.
6147-48). The leakage requirements embodied in LWR technical specifications
are defined as substantially lower leak rate values (by about a factor of 10) than the
design basis leak rate specified for reactor design basis accident analysis (0.1
volume percent per day) (/bid.). By contrast, the Staff’s Appendix J analysis
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estimated the frequency of a total loss of containment function and thus the small
leak data in the Nuclear Safety article are not relevant to the failure frequencies
estimated by the Staff in Appendix J (Staff Ex. 8 atJ-7toJ-8. /d. Staff Ex. at 12-73
to 12-74),

40. Common mode (or common cause) failures have been considered (Find-
ing No. 16). Intervenors allege that the simultaneous failure of both RSSs has been
inadequately considered, based upon the proposed ATWS rule for LWRs wherein
a failure frequency of 10~3 per year was discussed (Int. Ex. 22 at 27-28; Tr.
6221-22). The Staff has considered the failure of both of the two RSSs and
estimates the unavailability of both systems to be less than 10~ per demand (Staff
Ex. 8 at J-4 to J-5). Design features of the RSSs are discussed in Finding No. 9.

III. Accident Effects on Y-12 and Other Nearby Facilities

41. In certain nearby facilities work is being performed which is related to
national security and to the national energy supply. These facilities and the work of
interest being performed are:

(a) The Oak Ridge Gaseous Diffusion Plant (K-25) — This DOE facility’s
primary role is to enrich uranium for commercial power reactors. Also,
development work being done at K-25 on advanced isotope separation
technologies is for the purpose of meeting future enriched uranium
requirements for power reactors (App. Ex. 47 at 3; Tr. 5423). This plant
is about 2.5-3.5 miles NNW of CRBR (App. Ex. 47 at 7; Tr. 5427. Staff
Ex. 18 at 5; Tr. 5687).

(b) Other proposed energy fuel cycle facilities — No “other™ proposed fuel
cycle facilities have been identified in the vicinity of the site which are
significantly related to national energy supply or national security (App.
Ex. 47 at 4; Tr. 5424).

(c) Y-12 Plant — This is a major facility within DOE's nuclear weapons
production complex. The plant produces components and sub-
assemblies in support of nuclear weapons production and nuclear weap-
ons development and testing programs (App. Ex. 47 at 3; Tr. 5423).
The plant is about 8.5 miles ENE of CRBR (Staff Ex. 18 at 5; Tr. 5687).

(d) ORNL — The Oak Ridge National Laboratory is an R&D facility that
conducts research in many fields of modern science and technology.
The laboratory is located about 4-5 miles ENE of CRBR (App. Ex. 47 at
4; Tr. 5424. Staff Ex. 18 at 5; Tr. 5687).

42. Even in the event that K-25 were to be taken out of service, operation of
other gaseous diffusion plants could be adjusted to meet the nation’s energy needs
for utility-grade uranium (Staff Ex. 18 at 13; Tr. 5695).
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43. Loss of the K-25 facility should have relatively little effect on the nation’s
capability to fulfill its security needs for highly enriched uranium (/d.; at 14; Tr.
5696).

44. Y-12 plant has no role in national energy. Long-term shutdown of ORNL
would have no significant effect on national energy supply nor on national security
(Tr. 5272-74).

45. Applicants’ calculated post-accident doses from an SSST release are as
follows for the various facilities:

K-25 Facility
Doses in rems
Whole body Thyroid
Inhalation 0.021 0.51
Immersion 0.041 0.044
Ground Contamination 0.034
Totals 0.096 0.554
Y-12 Facility
Doses in rems
Whole body Thyroeid
Inhalation 0.0013 0.031
Immersion 0.0025 0.0027
Ground Contamination 0.0021
Totals 0.006 0.034

(App. Ex. 47, Tables 1 and 2; Tr. 5428, 5431)

46. Site meteorological data were collected and reduced in accordance with
NRC Regulatory Guides. Calculations by Applicants used the SSST employed
sector-specific five percent meteorology (X/Q values that are exceeded no more
than five percent of the total time). X/Q is the measure of dilution of the radioactive
source term between point of release and point of interest (/d. at 6; Tr. 5426).

47. The Staff’s calculated post-accident doses from an SSST release are as
follows for the various facilities:

Whole body Thyroid
K-25 19 mrem 320 mrem
Y-12 negligible 11 mrem
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The Staff explains that these values are different than the Applicants’ because
Applicants used different assumptions for atmospheric dispersion and for filter
efficiencies (Staff Ex. 18 at 6; Tr. 5688).

48. The SSST doses at ORNL computed by the Staff are expected to be lower
than the doses calculated for K-25. Such a radioactive release would not require
evacuation of ORNL (/d. at 14-15; Tr. 5696-97).

49. The consequences of the site suitability source term (SSST) release are
more severe than the consequences of any design basis accident (App. Ex. 47 at 5;
Tr. 5425).

50. Emergency doses considered acceptable to the NRC for emergency plan-
ning purposes are those given in the EPA Protective Action Guidelines (PAGs).
The whole body PAG is one to five rem and the thyroid PAG is five to 25 rem (Tr.
5689).

51. Since neither the Staff nor Applicants calculate SSST doses in excess of
PAG levels, long-term evacuation of either K-25 or Y-12 is not expected to be
required (Staff Ex. 18 at 7; Tr. 5689. App. Ex. 47 at 16; Tr. 5436).

52. The Board will review further the adequacy of emergency planning
measures including emergency responses at these facilities after hearing additional
testimony at the Construction Permit hearings on Contention 9 (Tr. 5222-29).

53. There is no EPA guidance on bone surface dose for the purpose of
determining if evacuation should be ordered. This dose could be controlling for the
CRBRP but that has not been determined (Tr. 5664).

54. EPA does not have a protective action guide for bone dose (Tr. 5296).

IV. Genetic and Somatic Effects of CRBRP Operation

55. In estimating the genetic effects of the operation of the CRBR, the
Applicants assumed an occupational exposure of 400 man-rems (App. Ex. 42 at4,
Tr. 4270) and the Staff assumed an occupational exposure of 1,000 man-rems
(Staff Ex. 8, at 5-20; Staff Ex. 12 at 9; Tr. 4120).

56. Both the Applicants and the Staff used 0.1 man-rem exposure to the
50-mile population around CRBR to estimate the genetic effects on this population
(App. Ex. 42 at 4; Tr. 4270; Staff Ex. 8 at 5-20).

57. Both the Applicants and Staff used genetic effect risk estimators from the
National Academy of Science Committee on the Biological Effects of Ionizing
Radiation as given in its BEIR-1II Report (Staff Ex. 12 at 2; Tr. 4113. Staff Ex. 12
at 6; Tr. 4117. App. Ex. 42 at 5; Tr. 4271) and the linear no-threshold dose
response hypothesis. The use of these estimators and this dose response hypothesis
is considered to be conservative in estimating the number of genetic effects and it
tends to overestimate the risks (Tr. 4022; Staff Ex. 12 at 6-7; Tr. 4117-18; Tr.
4069-71).
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58. The BEIR-III estimates, though not made specifically for the purpose of
evaluating the consequences of the operation of nuclear facilities, constitute the
most appropriate method for estimating the genetic effects likely to result from the
operation of the CRBR (Staff Ex. 12 at 6; Tr. 4117).

59. The Staff estimates the upper limits of genetic effects resulting from the
above doses, risk estimators, and dose-effect model to be about 0.004 cases per
one million live births in the first generation (nonoccupational exposure over 30
years) to the population within 50 miles of the CRBR and about 2.25 cases per one
million live births from occupational exposure for the 30-year plant lifetime (Staff
Ex. 12 at 13; Tr. 4124).

60. The Applicants estimate ranges of occurrence of all relevant classes of
genetic disorders (autosomal dominants and x-linked disorders, recessive dis-
orders, chromosome alterations and irregularly inherited disease) rather than
upper limit values (App. Ex. 42 at 9-24; Tr. 4275-90).

61. Based on the above doses, risk estimators and dose effect model, the
Applicants estimate 0.06 X 10™3t00.29 X 10~ 2cases per million liveborn as the
range of total genetic effects in the population within 50 miles of CRBR and 0.19 to
1.3 cases per 1,000 liveborn as the range of total genetic effect to workers at the
CRBR (App. Ex. 42 at 24; Tr. 4290). In contrast the current incidence of naturally
occurring genetic disorders is 106,000 cases per one million liveborn or 106 cases
per 1,000 liveborn (Staff Ex. 12 at 10; Tr. 4121; App. Ex. 42; Tr. 4290).

62. A Staff witness who was a member of the BEIR-III Committee, calculated
combined occupational and general population genetic effects of 1.8 to 33 genetic
disorders per million liveborn over all time. Because 106,000 genetic disorders
occur spontaneously in each generation, the first generation increase in risk caused
by operation of CRBR amounts to at most 0.00002 percent. In subsequent
generations, the risk would be even less (Staff Ex. 12 at 10; Tr. 4121). In the FES
Supplement, the Staff calculated nine genetic effects from both occupational and
nonoccupational exposure assuming 30 years of operation of CRBR. This falls
within the range of 1.8 to 33 calculated by the Staff (Staff Ex. 12 at 13; Tr. 4124,
Staff Ex. 8 at 5-21). The upper limit of genetic effects as calculated by the Staff
(Staff Ex. 12 at 10-13; Tr. 4121-24) encompasses the range of effects estimated by
the Applicants (App. Ex. 42 at 24; Tr. 4290).

63. Any numerical estimates of genetic hazards of radiation exposure at the
very low dose rates anticipated are simply conservative estimates of the upper
credible limits of risk. The actual risk will very likely be smaller, possibly much
smaller than the upper limit estimates. Therefore, the genetic effects from opera-
tion of the CRBR will be so small as to constitute a negligible impact upon human
health (Staff Ex. 12, at 13; Tr. 4124).

64. In considering the somatic effects to workers and the population in the
vicinity of the plant from operation of CRBR, both the Staff and Applicants used
the conservative, linear nonthreshold dose response model (App. Ex. 42 at 26; Tr.,
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4292, Staff Ex. 13 at 6-13; Tr. 4149-53) and the radiation doses given in Finding
Nos. 55-56 above. The Applicants computed a range of values for somatic effects
based on BEIR-III risk estimators, using the absolute risk approach for the lower
estimate and the relative risk approach for the upper estimate. The absolute risk
approach expresses the results in increased numbers of cancer cases per million
person-rem (App. Ex. 42 at 27; Tr. 4293). The relative risk approach expresses the
results as a percentage increase in normal cancer incidence per million person-rem
(App. Ex. 42 at 27; Tr. 4293). The Staff, on the other hand, uses a mid-range
BEIR-I risk estimator (Staff Ex. 13 at 6; Tr. 4149) which does not differ greatly
from the BEIR-III values (Staff Ex. 13 at 7, 12; Tr. 4148, 4155). The BEIR-I
cancer risk estimation values used by the Staff are consistent with the recommen-
dations of other major radiation protection organizations such as the ICRP, NCRP
and UNSCEAR. These organizations represent the views of the overwhelming
majority of the members of the scientific community (Staff Ex. 13 at 10-11; Tr.
4153-54). The Staff also conservatively calculated the risk of potential premature
cancer to the maximally exposed individual. The maximally exposed individual is
a hypothetical person potentially subject to maximum exposure from annual
releases of both radioactive airborne and liquid CRBR releases (Staff Ex. 13 at 3;
Tr. 4146).

65. Using the above doses, dose-response model and risk estimators, the
Applicants calculate a range of somatic effects from 0.000015 to 0.00005 cancers
per reactor year to the public in the vicinity of the CRBR and 0.07 to 0.2 cancers
per reactor year to CRBR workers (App. Ex. 42 at 28; Tr. 4294; Tr. 4003).

66. The Staff calculates the risk of potential premature death from cancer to
the maximally exposed individual as 6.7 X 10~7 (less than one chance in one
million), and assuming 1,000 exposed workers, there could be 0.14 additional
cancer deaths per reactor year for CRBR workers (Staff Ex. 13 at 7; Tr. 4150. Staff
Ex. 13 at 8-9; Tr. 4151-52). The average risk of potential premature death from
cancer to an individual within 50 miles of CRBR is much less (Staff Ex. 13 at 7; Tr.
4150. Staff Ex. 8 at 5-21). The risk to the public from CRBR is much less than the
risk from exposure to other sources of radiation such as medical exposure or
natural background radiation (Staff Ex. 13 at 10; Tr. 4153). The lower end of the
range of somatic effects from radiation exposure could, in fact, be zero (Tr. 4033).
By way of contrast the current incidence of naturally occurring cancer per 1,000
individuals is 160 (Staff Ex. 13 at 8-9; Tr. 4151-52; Staff Ex. 8 at 5-15).

67. Although the Intervenors introduced little evidence regarding Contentions
11(b) and 11(c), they expressed concern about the Staff’s and Applicants’ analyses
because said analyses: (1) did not take into account the uncertainties in the
BEIR-III Report and (2) did not consider the recent studies of the neutron/gamma
dose contributions at Nagasaki and Hiroshima. Intervenors cite a number of
experts who believe that the Staff cancer risk estimator, 135 per one million
person-rem, is low or probably low by factors ranging from 3 to 28 (Int. Ex. 22 at
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35-36; Tr. 6229-30). The Board considers this testimony as reiterating In-
tervenors® assertion that the other parties did not consider the range of effect
proposed by experts other than those used by their own witnesses.

68. As to the uncertainties in the BEIR-III Report, the uncontradicted testi-
mony of the Staff and Applicants is that the genetic and somatic health effect
calculations included upper bound limits (Tr. 4033. App. Ex. 42 at 25; Tr. 4291.
App. Ex. 42 at 27-28; Tr. 4293-94. Tr. 4071-84). Both Applicants and Staff made
conservative assumptions which had the effect of overestimating the expected
health effects from operation of CRBR (App. Ex. 42 at 25-26; Tr. 4291-92).

69. The recent reevaluation of the neutron and gamma doses at Nagasaki and
Hiroshima do not introduce any substantial uncertainty with regard to the analysis
of health effects. The testimony indicates that no substantial changes in the
BEIR-III Report risk estimators are expected from the reevaluation (Tr. 4029. Tr.
4075-76. Staff Ex. 12 at 7-8; Tr. 4118-19).

V. Safeguards and Security

70. The CRBRP will be licensed by the NRC and thus subject to NRC
safeguards requirements of 10 CFR Parts 70 and 73. The fuel cycle facilities for
CRBRP will be owned by DOE and subject to DOE safeguards requirements. DOE
threat guidance requirements for like materials are as high or higher than the
counterpart requirements of the NRC (Tr. 3620-21). This covers all categories of
threats, including external assault coupled with an insider or insiders, theft by an
insider or insiders and external force threats (Tr. 3627-35). Safeguards designed in
accordance with DOE’s requirements will provide a level of protection against
theft and sabotage that is at least as high as that provided by safeguards designed in
accordance with NRC’s requirements (Staff Ex. 8 at E-3; App. Ex. 35, Vol. 2,
Chapter 5.7, at 5.7-41; Staff Ex. 10 at 12; Tr. 3744).

71. DOE has ongoing, effective safeguards programs to assess threats. Threat
assessment is used to provide a picture of potential adversaries, their capabilities
and motivations, and their objectives (App. Ex. 39 at 7-9; Tr. 3480-82). Both NRC
and DOE have systematic threat assessment programs to review possible changes
in the design basis threats (Tr. 3717-18; App. Ex. 39 at 7-9; Tr. 3480-82).
Although changes in the threat level of one to two persons might not be detected,
such a change would not lessen the effectiveness of the safeguards system (Tr.
3423-24). To affect the safeguards system, the change would have to be on the
order of five to ten persons. Such changes in the threat can be detected by the
intelligence organizations (Tr. 3424-25). In the event of a change in perception of
the threat, NRC can issue an immediately effective order to upgrade security
requirements to meet the threat change (Tr. 3687, 3718).

72. Both NRC and DOE have developed methodologies and approaches to
evaluate the effectiveness of safeguards systems. These methodologies include the
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use of fault tree and decision analysis techniques and “black hatting,” which have
been used at CRBRP (App. Ex. 39 at 9-11, 32-34; Tr. 3482-84, 3506-08; Tr.
3430-32, 3460-61).

73. DOE's safeguards program includes the development and improvement
of technology for physical protection and material control and accountability.
After development and testing, these technologies will be incorporated in the
safeguards system design (App. Ex. 39 at 7-16; Tr. 3480-89; Tr. 3302, 3421,
3455, 3460-65).

74. The ongoing DOE safeguards programs have established an extensive
technological base for design, installation, operation, and maintenance of effec-
tive, in-depth, physical protection systems in support of the CRBRP and its fuel
cycle facilities (App. Ex. 39 at 12; Tr. 3485; Tr. 3302-03). The inherent design
characteristics of the CRBRP and its fuel handling system also make theft of
plutonium a highly unlikely event (App. Ex. 39 at 23; Tr. 3497). The fuel
assemblies containing plutonium in oxide form will be delivered in single assem-
bly containers. The containers and the fuel assemblies weigh approximately three
thousand pounds (App. Ex. 39 at 23-24; Tr. 3497-98). Each individual assembly
itself is 14 feet long and weighs approximately 450 pounds. These 450-pound
assemblies remain as assembled units during their entire life at the CRBRP (App.
Ex. 39 at 24; Tr. 3498).

75. Accountability of fissile and fertile material is inherent in the design of the
CRBRP refueling system. After inspection at receipt, the assemblies are not
visually identified again until shipment of the irradiated assemblies. The assemb-
lies are mechanically identified prior to insertion into the core and subsequent to
removal from the core as part of the refueling controls. All movements of fuel
within the plant are monitored and recorded on the refueling system computer for
inventory purposes and to ensure proper configuration changes (App. Ex. 35, Vol.
2, Chapter 5 at 5.7-65; Staff Ex. 8 at E-10).

76. Except for initial inspection and final preparation for shipment, the fuel
assemblies are stored in massive tanks at a temperature of over 400 degrees F in
molten sodium and under an inert atmosphere (App. Ex. 39 at 25-26; Tr. 3499-
3500; App. Ex. 35, Vol. 2, Chapter 3.8 at 3.8-4). All fuel handling operations are
under continuous closed circuit television coverage and are performed remotely,
or with substantial shielding around the assembly (App. Ex. 39 at 24-26; Tr.
3498-3500). Guards will be present whenever fuel is moved. The inherent security
at CRBRP makes theft of fuel a highly unlikely event (App. Ex. 39 at 26; Tr.
3500).

77. The fortress-like nature of the plant, with walls up to six feet thick and
location of individual components in separate reinforced concrete cells, provides
substantial inherent protection against sabotage (App. Ex. 39 at 27-28; Tr. 3501-
02). Sabotage of the CRBRP would require all safeguards to be stripped from the
plant and two well-qualified insiders to be given unlimited and uncontrolled access
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to the plant (Tr. 3255, 3258). Multiple layers of controls have been incorporated
directly into the plant design to minimize substantially the likelihood of radiologic-
al sabotage (App. Ex. 39 at 28-29; Tr. 3502-03).

78. The principal events that could lead to an HCDA and thus potentially
result in radiological releases are excessive power generation or reduced heat
removal events without scram (App. Ex. 39 at 28; Tr. 3502). These events could
only result through multiple system failure (App. Ex. 39 at 28; Tr. 3502). Access
to these systems is limited to authorized personnel. Additionally, detailed knowl-
edge of the design and operation of the plant protection system, control system,
and hardware would be required (App. Ex. 39 at 28-29; Tr. 3502-03). Any
deliberate attempt to initiate a transient would require manipulations of complex
electronic or electrical circuitry, with small margin for error. Any mistake by an
adversary in manipulating the plant protection systems could result in reactor
scram (App. Ex. 39 at 31; Tr. 3505; Tr. 3262-63, 3444-45). In order to sabotage
the plant, a saboteur would also have to have access to at least two vital areas
concurrently by being in two places at the same time (Tr. 3283-84).

79. The plant systems are equipped with sensors which will alarm at any
attempt to place the plant in an unsafe or abnormal condition (App. Ex. 39 at 28;
Tr. 3502). The plant design also contains a manual control system in the control
room with widely separated manual scram buttons, thus permitting manual scram
upon indication of an unsafe condition (App. Ex. 39 at 30; Tr. 3504). The inherent
design features of the plant, including the fuel handling system and the indepen-
dent, diverse and redundant safety features, make theft and sabotage highly
unlikely events, especially in view of the physical security system described infra
(App. Ex. 39 at 23-32; Tr. 3497-3506).

80. The security system for CRBRP incorporates advanced analytical techni-
ques and technology. The analytical efforts include vulnerability analyses, loca-
tion analysis and critical path analysis. These efforts, which-also include black
hatting exercises and fault tree analysis, provide additional assurance that the
safeguards design will be effective against sabotage or theft (App. Ex. 39 at 32-36;
Tr. 3506-10; Tr. 3466-67).

81. Four security areas with increasingly stringent security will be
designated: (1) Controlled Area; (2) Isolation Zone; (3) Protected Area; and (4)
Vital Areas (App. Ex. 39 at 39; Tr. 3513). The Controlled Area, which includes
the owner controlled area outside the security barrier, will be marked by signs and
other means to make persons entering the area aware that they are on private
property. Patrol roads will facilitate locating and removing persons from this area
when required (App. Ex. 39 at 41; Tr. 3515). The Isolation Zone, which is an area
straddling the fence line, is cleared of all obstacles which would impede vision. It
is roughly 30 feet outside and 10 feet inside the fence (App. Ex. 38 at 41; Tr.
3515). The Protected Area, which is an area within the Controlled Area, will be
completely enclosed by a security barrier through which controlled access is
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strictly enforced. All structures and components necessary for the safe operation of
the CRBRP are within the protected area security barrier. The physical security
systems associated with safeguarding the protected area include grading the
landscaping to facilitate maximum visual and closed circuit television monitoring;
lighting; security barrier fence; multiple, sectionalized intrusion-detection sys-
tems located on and along the security barrier fence; perimeter patrol road; and a
closed circuit television monitoring system. These systems will deter threats, and
also will alert personnel in the Central and Secondary Alarm Stations when an
external threat exists. The trained onsite and offsite guard force and local law
enforcement agencies can then be contacted from either of the continuously
manned Central or Secondary Alarm Stations (App. Ex. 39 at 41-42; Tr. 3515-16;
Staff Ex. 8 at E-9). Vital Areas contain vital equipment and receive maximum
protection and access control. All vital areas associated with the CRBRP are
located within the fenced and alarmed protected area (App. Ex. 39 at 41-42; Tr.
3515-16).

82. Access through the protected area barrier will be controlled by security
guards located at the Access Control Station. Physical search will include ex-
plosives and metal detectors (App. Ex. 39 at43; Tr. 3517). Access within the plant
structures will be controlled by computer based card readers to prevent unautho-
rized access. This will be administratively supplemented by personnel screening
and monitoring, a photo-identification system, escorts when required, and control
of personnel traffic flow (App. Ex. 39 at 43; Tr. 3517; Tr. 3468).

83. Access to vital areas will be more stringently controlled. Approximately
two to three percent of the plant personnel will have access to all vital areas, and no
personnel will have uncontroiled access. Access to vital areas will be based strictly
on necessity (Tr. 3279-80; App. Ex. 39 at 44-45; Tr. 3518-19). The vital areas will
be separated by function, and vital equipment and systems are located in inerted
cells and spaces not accessible during normal operation. Entry to vital areas will be
controlled by a dual computer based card reader system which will continuously
monitor the status of all vital area doors. Alarms will sound in the event a door
remains open too long, control wiring is cut or a door is forced open (App. Ex. 39
at 44-45; Tr. 3285-86; 3518-19).

84. The CRBRP will be equipped with redundant and separate communica-
tion systems to provide communications onsite, between security stations and
guard force personnel, and offsite from the Central Alarm Station and Secondary
Alarm Station. The Central Alarm Station and the Secondary Alarm Station utilize
redundant and independent computers which are complemented by the onsite
security force (App. Ex. 39 at 44-46; Tr. 3519-20; Staff Ex. 8 at E-9).

85. The CRBRP will institute a screening process of all plant employces. All
employees will undergo physical examination by a licensed physician, security
investigations, a National Security Agency check, and psychiatric examination
when the examining physician believes it necessary, or when an employee’s
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performance indicates the need for such an examination (App. Ex. 39 at 36-38; Tr.
3270-74, 3375-76; 3510-12).

86. The capital cost of engineering and installing an effective security system
is about $3.8 million. CRBRP security operating costs are estimated at under $2.5
million per year during the demonstration period. The modular design of the
security system will allow improvements to be made with small or no cost impact
(App. Ex. 35, Vol. 2, Chapter 5.7 at 5.7-64; App. Ex. 39 at 49-50; Tr. 3523-24;
Staff Ex. 8 at E-10; Tr. 3394-3403, 3426-27, 3668-69).

87. The planned CRBRP safeguards system for CRBRP will exceed NRC
licensing requirements, and the Applicants are committed to implement an effec-
tive safeguards system, irrespective of the NRC regulations (App. Ex. 39 at 23; Tr.
3497. Tr. 3451-52). The safeguards requirements, inherent plant design character-
istics, the physical security system and the Material Control and Accountability
(MC&A) system planned for CRBRP make the likelihood and risk of theft or
radiological sabotage extremely low (App. Ex. 39 at 22, 79: Tr. 3496, 3553; Staff
Ex. 10 at 12-13; Tr. 3745; Staff Ex. 8 at E-10-E-11). The economic costs of
safeguarding CRBRP against theft and sabotage will be small, less than one
percent of the total plant cost (App. Ex. 39 at 48-50; Tr. 3399-3403; 3522-24).

88. The CRBRP fuel cycle includes mixed oxide (MOX) fuel fabrication,
blanket element fabrication, reprocessing, management of the wastes generated by
the various facilities, and transportation of wastes and products among the various
facilities (App. Ex. 39 at 16; Tr. 3489; App. Ex. 35, Vol. 2, Chapter 5.7 at
5.7-40). All DOE CRBRP fuel cycle facilities will implement safeguards systems,
consisting of a physical security system and an MC&A system, in accordance with
DOE Orders 5632 and 5630 (App. Ex. 39 at 50-77; Tr. 3524-51; App. Ex. 35, Vol.
2, Chapter5.7 at 5.7-41-42; Tr. 3307-3309). The applicable DOE orders provide a
level of protection comparable to the NRC regulations. Although not required by
NRC regulations, the material control and accounting systems for the fuel fabrica-
tion and reprocessing facilities will use advanced technology for remotely con-
trolled automated processing and near-real-time accounting techniques (App. Ex.
35, Vol. 2, Chapter 5.7 at 5.7-42). Reliable, accurate non-destructive assay
(NDA) techniques for determining the content of uranium and plutonium have
been installed and successfully tested on existing DOE facilities (App. Ex. 39 at
15; Tr. 3488; Tr. 3335). The NDA techniques have been coupled with near-real-
time analyses methods to provide continuous monitoring of changes in the amount
of SNM in the particular facility (App. Ex. 39 at 15; Tr. 3488. Tr. 3339-45; Tr.
3688-89, 3690-91). The near-real-time accounting systems components have been
thoroughly tested and are available for use in DOE’s fuel cycle facilities (Tr.
3335-39, 3688-91; 3690-91; App. Ex. 35, Vol. 2, Chapter 5.7 at 5.7-58).

89. CRBRP fuel pins will be fabricated in the Secure Automated Fabrication
(SAF) line now under construction at the Fuels and Materials Examination Facility
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(FMEF) at Hanford, Washington. These facilities will be protected by an in-
tegrated safeguards system composed of physical security and material control and
accountability (App. Ex. 39 at 51; Tr. 3525). The system employs physical
barriers around the protected area with armed guards and intrusion detectors. The
protected area is illuminated and under constant closed circuit television (CCTV)
surveillance. Access to areas and structures within the protected area is controlled
and limited by the intrusion detection, entry control and internal surveillance
systems. These systems employ the best available components and techniques,
including hand geometry identification, TV displays, electrically locked doors,
computer data processing and data analysis (App. Ex. 39 at 55; Tr. 3529). In
addition, the system is modular to allow for installation and evaluation of advanced
safeguards equipment and systems (Staff Ex. 8 at E-6-E-7; App. Ex. 35, Vol. 2,
Chapter 5.7 at 5.7-43-44). -

90. Complementing the fuel fabrication physical security system is the mate-
rials control and accountability system which is carried out on the Safeguards
Computer Operating System (SACOS). This computer system operates in a
near-real-time mode through direct links to the process control computer and can
detect diversions of special nuclear material within hours (App. Ex. 39 at 52-56;
Tr. 3340-45; 3526-30). Materials moving through the fuel fabrication facilities are
continually monitored and measured using NDA, chemical analysis and laser
scanning. The SACOS system is protected from unauthorized access through
secure communication wireways, by limiting individual access and through the
use of hand geometry identification. The integrated physical security system and
MC&A system at FMEF/SAF assure that the risks of theft or sabotage are
acceptably low (App. Ex. 39 at 51-56; Tr. 3525-30; App. Ex. 35, Vol. 2, Chapter
5.7 at 5.7-46-48; Staff Ex. 8 at E-7-8).

91. The CRBRP fuel cycle will utilize about 65 percent of SAF's operational
schedule, and that portion of the safeguards costs is applicable to CRBRP.
Safeguards costs for fabrication of CRBRP fuel assemblies will be approximately:

Initial costs: $1.5M
Annual cost:
Repair & Maintenance $0.2M
Guard Force $0.6M
Total Annual Cost $0.8M

(App. Ex. 39 at 56-58; Tr. 3530-32; App. Ex. 35, Vol. 2, Chapter 5.7 at
5.7-61-5.7-63).

92. It is anticipated that CRBRP fuel will be reprocessed in the planned
Developmental Reprocessing Plant (DRP). However, two alternative facilities
were also considered: (a) a small facility dedicated exclusively to CRBRP and
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FFTF fuels with approximately 15 tons per year capacity; and (b) a breeder fuels
head-end capability add-on to an existing Light Water Reactor (LWR) fuels
reprocessing plant (App. Ex. 39 at 21; Tr. 3494). The small dedicated facility can
be adequately and easily safeguarded with routine application of existing safe-
guards technology. Effectively safeguarding higher capacity facilities, such as
DRP, will require more extensive safeguards systems with higher costs. Thus, the
costs of the DRP safeguards bound those for the alternatives (App. Ex. 39 at 21a;
Tr. 3495).

93. The reprocessing activities planned for CRBRP fuels are essentially
comparable to the activities now ongoing in existing DOE programs and facilities.
Effective safeguards monitoring techniques and analytic methods for these activi-
ties and ongoing technology development programs are in place. Substantially
equal throughputs of plutonium to those planned for DRP are now achieved and
effectively safeguarded in the U.S. military programs (App. Ex. 39 at 71-76; Tr.
3545-50. Tr. 3405-06, 3436-37).

94. The DRP’s physical protection system is designed to protect nuclear
materials from theft or diversion through the use of access and egress controls and
physical barriers, surveillance measures and alarm systems, and onsite security
personnel and offsite law enforcement assistance. The physical protection system
design includes: SNM contraband detection components, forcible entry detec-
tion components, covert entry detection components, damage control procedures,
communications systems, armed response forces, and personnel surveillance.
Each of these physical protection systems elements is an integral component of the
entry-control and intrusion detection subsystems and the safeguards response and
control system (App. Ex. 39 at 72-73, Tr. 3546-47; App. Ex. 35, Vol. 2, Chapter
5.7 at5.6-52-5.6-55, 5.7-52-5.7-55; Staff Ex. 8 at E-11-E-12). The DRP will rely
extensively on remote operations and maintenance procedures, thus limiting the
access to materials and minimizing the possibility of diversion or sabotage (App.
Ex. 39 at 72, Tr. 3546).

95. Advanced MC&A techniques which have been tested and demonstrated
will be incorporated in the DRP. A near-real-time accounting (NRTA) demonstra-
tion at the Barnwell Nuclear Fuel Plant (BNFP) shows that NRTA cansignificantly
increase the sensitivity and timeliness of diversion detection relative to con-
ventional accounting to permit detection within hours (App. Ex. 39 at 73-75; Tr.
3547-49. Tr. 3339, 3383, 3404, 3446).

96. The initial cost of DRP safeguards would be about $50 million. Operating
costs are estimated at $12.5 million. CRBRP will use about eight percent of the
DRP’s capacity, and the pro-rata cost of CRBR safeguards is about four million
dollars (capital) and about 1.1 million dollars (annual operating). If the facility
option selected for reprocessing of CRBRP fuels isa low throughput dedicated
facility, effective safeguards can be applied at costs comparable to or less than the
pro-rata costs described above (App. Ex. 39 at 76-77; Tr. 3550-51).
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97. The DOE Transportation Safeguards System (TSS) is planned for use in
transporting fresh MOX fuel assemblies and spent fuel. In transit, spentassemblies
would be protected in large casks weighing many tons to minimize radiation.
Irradiated assemblies would be contained in a removable canister inserted in the
cask. The casks will be designed to be transported on a 100-ton capacity railroad
flatcar. The cask/car combination will be designed in accordance with DOT and
NRC regulations, which include provision for crash protection and passive cooling
capability. Casks designed to carry LWR spent fuel have been shown through tests
to provide substantial protection from credible, intentional destructive acts (App.
Ex. 39 at 66; Tr. 3540; App. Ex. 35, Vol. 2, Chapter 5.7 at 5.7-50-5.7-51). The
system serves approximately 125 shippers and receivers of SNM and other
sensitive materials at approximately 100 locations throughout the United States
and provides weapons-level protection to all such shipments (App. Ex. 39 at
58-60; Tr. 3532-34). At the present time, the DOE TSS ships quantities of
plutonium equivalent to the quantities which will be generated by CRBRP (Tr.
3417). The system is an effective combination of specially designed transportation
equipment, nationwide communications, and armed couriers which assures that
the risks associated with safeguards transportation are extremely low (App. Ex. 39
at 60-64; Tr. 3534-38; App. Ex. 35, Vol. 2, Chapter 5.7 at 5.7-48-5.7-49).

98. The transportation cost of fresh CRBRP fuel will be a small incremental
increase to the already existing transportation system. The incremental cost is
expected to be less than a million dollars per year (App. Ex. 39 at 64-65; Tr.
3538-39).

99. The transportation of irradiated (spent) fuel and blanket assemblies re-
moved from CRBRP also represents a small incremental risk in addition to other
fuel cycle operations. This risk is well recognized and DOE has substantial
experience in shipping spent fuel from its various programs (App. Ex. 39 at 65; Tr.
3539; App. Ex. 35, Vol. 2, Chapter 5.7 at 5.7-50-5.7-51). The spent fuel and
blanket assemblies are hot, both radiologically and thermally, and therefore
require special equipment for even the simplest handling operations. This material
is unattractive as a target for the theft of plutonium, since chemical and mechanical
operations requiring expensive complex facilities and equipment are needed to
reduce it to a usable form. Moreover, without special shielding, radiation doses to
individuals trying to work with unshielded or poorly shielded spent assemblies
would be life threatening (App. Ex. 39 at 65; Tr. 3539; App. Ex. 35, Vol. 2,
Chapter 5.7 at 5.7-50).

100. The safeguards cost of equipment and personnel for transporting CRBRP
spent fuel will be about $200,000/yr for the fourteen shipments estimated per year
(App. Ex. 39 at 67; Tr. 3541).

101. Because of the low concentration of plutonium and uranium in radioactive
wastes, low level wastes are not considered attractive for theft (App. Ex. 35, Vol.
2, Chapter 5.7 at 5.7-51; App. Ex. 39 at 77; Tr. 3551). High level wastes do
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contain substantial radioactive material, and thus could be a target, although an
unattractive one, for sabotage. High level radioactive waste (HLW) will be stored
within the physical security bounds of the reprocessing plant prior to shipment.
Due to the relatively high radioactivity and thermal output associated with HLW,
transport to a repository will be accomplished in a fashion similar to the transporta-
tion of spent fuel. The high level waste will be shipped in a heavily shielded cask
which will be resistant to penetration for sabotage. Safeguard requirements would
be the same as those used for spent fuel, supra (App. Ex. 39 at 77-78; Tr.
3551-52). At the repository, the physical security of the site as well as the remote
location of the wastes deep underground will effectively deter diversion or sabot-
age. The requirements for protection against sabotage will be determined by NRC
since this will be a licensed facility. The costs of adequate safeguards for waste are
negligible (App. Ex. 39 at 78; Tr. 3552).

102. The Department of Energy is required by DOE Orders to provide effective
safeguards systems for the various fuel cycle facilities (Tr. 3307-09). Those
systems will provide a level of protection against design basis threats which is at
least equal to the level of protection provided by NRC requirements. In view of the
safeguards requirements, current plans and designs for safeguards systems, the
available technology, and economic costs for safeguards, the radiological risks
associated with safeguarding CRBRP fuel cycle facilities are small, and the
economic costs are a small fraction (less than two percent) of total plant cost (Tr.
3453).

103. The health and safety consequences of successful acts of sabotage or theft
of plutonium, which could be used in either explosive or dispersal devices, would
be unacceptable. The Staff analyzed the environmental impacts of the systems
necessary to render unlikely any successful acts of sabotage or theft. The basis for
the Staff’s analysis was the Applicants’ supplement to the CRBR Environmental
Report (Amendment No. XIV to the Environmental Report for the Clinch River
Breeder Reactor Plant, Docket No. 50-537, June, 1982). That supplement de-
scribes the safeguards systems that the Applicants propose to employ. The safe-
guards systems for the CRBRP will be required to be designed to satisfy the NRC
requirements of 10 CFR 50, 70, and 73. The safeguards system for the mixed-
oxide fuel fabrication facility, the reprocessing facility, and transportation activi-
ties will comply with the requirements of DOE Orders 5630, 5631, and 5632 (Staff
Ex. 10 at 5-6; Tr. 3736-38).

104. The Staff considered the combined effectiveness of physical protection
and MC&A for all the CRBR fuel cycle activities. The physical protection systems
will include such features as security zones, facility architectural and design
features, personnel and vehicle access controls, intrusion detection and assess-
ment system, automated alarm reporting, surveillance, communications, and
computer security. Material control and accounting systems will include both
passive and active features. Passive material control would be accomplished by
placing barriers or impediments between special nuclear material and an inside
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adversary. Active material control would be accomplished by using the latest
advances in remotely-controlled automated processing and rapid accounting tech-
niques, in addition to traditional longer-term physical inventories. Plutonium
dioxide and fresh fuel in transit would be protected by the DOE Safe Secure
Transport System (Staff Ex. 10 at 6-7; Tr. 3738-39).

105. The Staff’s assessments were performed on a systems level, and operating
procedures, equipment specifications, and other details were not considered. The
Applicants’ proposals were judged in terms of whether the safeguards systems will
cover all necessary fuel cycle activities, are appropriate for the types of activities to
which they would be applied, and are likely to be able to protect against theft,
diversion or sabotage (Staff Ex. 8, Appendix E; Staff Ex. 10at 7, 12-13; Tr. 3739,
3744-45).

106. In accordance with NRC's safeguards mandate, the Staff conducted
analyses of potential theft and sabotage threats to licensed nuclear activities.
Because the incidence of nuclear sabotage or theft is very low, such analyses relied
primarily on the study of evidence in non-nuclear, high value, or high risk
environments. Some nuclear events were also included in the analyses. These
studies analyzed the characteristics of potential adversaries to nuclear programs,
including their degree of motivation, equipment, tactics and organization. The
design basis threats contained in 10 CFR Part 73.1(a) represent the Staff’s best
judgment of the characteristics of potential adversaries toward nuclear activities
(Staff Ex. 10 at 11; Tr. 3743).

107. In conducting the systems level review deemed appropriate for analyzing
the environmental effects attributable to the CRBRP fuel cycle, the Staff compared -
the DOE and NRC safeguards regulations and determined that there were no
differences at the systems level between the two agencies® requirements (Tr. 3605,
3744-45). As part of the review to determine whether DOE regulations and Orders
would protect against acts of sabotage or theft directed against fuel cycle facilities,
to the same or greater extent as the NRC regulations do, the Staff did a side-by-side
comparison. It concluded that the DOE regulations and Orders do provide safe-
guards adequate to repel acts of sabotage or tHeft equal to or greater than the NRC
design basis threats. No evidence was presented disputing this conclusion (Tr.
3627-32). The Applicants have committed to meet DOE safeguards orders (Tr.
3683-84). The Staff determined that DOE Orders (which would apply to other
DOE facilities if chosen over those proposed) can, from a technical standpoint,
reasonably be complied with for fuel cycle facilities (Tr. 3680, 3706).

108. The material control and accounting (MC&A) system must be considered
in conjunction with physical security measures in determining whether the ability
to detect divergence of formula quantities of plutonium is adequate (Tr. 3725-26,
3827). With respect to MC&A technology, there is only one area in research and
development (R&D) needed to establish technological capability to meet perform-
ance goals (Tr. 3689-90, 3697, 3721).
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109. Although prompt accountability systems have been proposed and are
technically within a reasonable time frame for achievability, NRC regulations do
not, at present, require such a system (Tr. 3646, 3688, 3694). A system with
capabilities of the MC&A system proposed by Applicants for the Demonstration
Reprocessing Plant (DRP) can detect the theft of as little as 0.6 kilograms of
plutonium with a 90 percent probability of detection (Tr. 3681).

110. That CRBR and the supporting fuel cycle facilities do not present unusual
risks is evidenced by the fact that CRBR is not unique in its use of plutonium as a
fuel source. There are approximately 10 other U.S. reactors using mixed oxide
fuels, including plutonium. Mr. Gaskin, the safeguards reviewer for the Fort St.
Vrain reactor which uses formula quantities of mixed oxide fuel, testified that there
have been no problems involving either theft or sabotage at that reactor (Tr. 3728,
3729).

111. Supporting the conclusion that the FESS adequately addresses the en-
vironmental effects from the CRBR fuel cycle facilities is the fact that all such
facilities proposed will be built or modified by DOE and will also be subject to
NEPA requirements as a result of DOE’s responsibilities under NEPA (Tr. 3720).

112. The design and evaluation of safeguards systems under DOE guidance
was approached by the Staff with the assumption that the range of potential threats
should be considered credible (Tr. 3481, 3581). As a licensed operating facility,
the CRBRP would have to satisfy the safeguards requirements of 10 CFR Parts 70
and 73, and would thus have to protect against the NRC design basis threats. As
part of the environmental review, the Staff has assessed the general reactor
safeguards systems proposed by the Applicants and has concluded that it is likely
that the Applicants will be able to satisfy the safeguards regulations (Staff Ex. 8,
Appendix E; Tr. 3741).

113. For nonlicensed fuel cycle facilities that support the CRBRP, the safe-
guards systems will be designed in accordance with the DOE’s 1976 threat
guidance, which is similar to the NRC’s design basis threat. Safeguards programs
designed in accordance with the DOE’s guidance will provide a level of protection
at least as high as that provided by programs designed in accordance with the
NRC'’s design basis threat (Tr. 3741).

114. The operating history of licensed nuclear facilities handling plutonium
and NRC expertise with respect to safeguards provides a sufficient basis by which
the safeguards for the CRBRP fuel cycle facilities can be judged to determine their
adequacy (Tr. 3643, 3645).

115. The environmental impact of the safeguards measures necessary to mini-
mize the risk of successful acts of theft or sabotage will be negligible compared to
the overall environmental impact of the CRBR fuel cycle. The safeguards systems
that DOE proposes to employ for the CRBRP fuel cycle will involve minimal
construction beyond that required for the operation of the fuel cycle facilities
themselves. No new construction will be required for transportation safeguards

216



(Tr. 3140). The number of operating personnel required for safeguards and the
amount of equipment required for their support will be small compared to the
overall personnel and equipment requirements of the CRBRP fuel cycle. The
operation of the safeguards system will not impact the environment beyond the
immediate vicinity of the fuel cycle activities (Tr. 3140).

116. The dollar cost of safeguards for the CRBRP fuel cycle will be insignifi-
cant compared to the overall fuel cycle costs. These costs are generally comparable
to safeguards costs at NRC-licensed facilities (Staff Ex. 8, Appendix E; Tr. 3140,
3644, 3668-69, 3705).

117. Dr. Thomas B. Cochran, testifying on behalf of the Intervenors, provided
alist of events which he considered to constitute empirical evidence supporting the
conclusion that successful theft or sabotage of CRBRP is credible. These events
included possible thefts at the NUMEC plant and at Wilmington, Delaware,
possible sabotage of the VEPCO Surry reactors and the Iraqui reactor while being
fabricated in France, and Basque terrorist actions (Tr. 3899-3900). Upon cross-
examination, however, it appeared that none of these events involved facilities or
materials subject to a level of safeguards comparable to those which will be
provided at CRBRP and its supporting facilities (Tr. 3800-17).

118. The Intervenors have asserted that there are significant uncertainties
regarding the effectiveness of safeguards at fuel reprocessing facilities (Tr. 3909,
3922). However, the extensive safeguards which will protect the planned De-
velopmental Reprocessing Plant (DRP) and two smaller alternative facilities, have
previously been analyzed and found to be reasonable and adequate (Finding No.
92-95, supra).

119. The Intervenors contend that safeguards may involve civil liberties
restrictions such as warrantless searches or arrests, or the imposition of martial law
(Tr. 3849, 3905-06). These speculative risks are not shown to be any greater than
those encountered in military programs or in the use of commercial nuclear
reactors. Inasmuch as theft or sabotage at CRBRP or its fuel cycle facilities is
highly unlikely, the possibility of civil liberties violations is even less likely.

120. The Intervenors also assert that there are uncertainties about compliance
by DOE with its safeguards commitments (Tr. 3920-21). Both CRBRP and its fuel
cycle facilities are subject to regulatory requirements which require the implemen-
tation of an effective safeguards system. The CRBRP must meet the applicable
safeguards requirements of 10 CFR Parts 70 and 73. The fuel cycle facilities must
meet the requirements of DOE Orders 5630 and 5632 (Tr. 3307-09, 3451-53,
3627-32, 3683-84, 3706, 3721-22; Staff Ex. 8 at E-9). There is no evidence to
support the surmise of the Intervenors that these regulatory requirements will not
be enforced. In addition, the evidence shows that both DOE and the other
Applicants are strongly committed to the establishment and operation of effective
safeguards and security systems (Tr. 3450-55, 3470, 3497).
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121. The Intervenors assert that the material control and accounting systems
and the physical security systems are not independently effective (Int. Ex. 12 at 36;
Tr. 3923). However, the evidence shows that these two systems are intended to be
complementary, and in combination they will provide effective protection against
theft or sabotage. It is their combined and integrated effectiveness which makes
theft or diversion of formula quantities of special nuclear material (SNM) a highly
unlikely event (Tr. 3363, 3432, 3694-95, 3698-99; Staff Ex. 18 at 6; Tr. 3738).

122. The Intervenors also contend that a clandestine fission explosive (CFE)
could be fabricated directly from fresh CRBRP fuel without the need for chemical
separation, requiring only 6 to 12 kilograms of plutonium to construct such a
device (Int. Ex. 12 at 7; Tr. 3894). A similar argument is made conceming the
fabrication of a plutonium dispersal device from a small amount of fuel. The
Staff’s witnesses have clearly testified that the health and safety as well as the
environmental consequences of successful acts of sabotage or theft of plutonium,
are unacceptable (Tr. 3586, 3591; Staff Ex. 10 at 5-6; Tr. 3737-38). Accordingly,
the Staff in its analysis focused on the likely effectiveness of the proposed
safeguards systems, and concluded that successful acts of theft or sabotage were
thereby rendered highly unlikely (Staff Ex. 10 at 6; Tr. 3738).

VI. Fuel Cycle Issues

123. The CRBR fuel cycle support activities comprise the following basic

functions that have been described in the cited exhibits:

(a) Fuel fabrication of core and blanket assemblies;

(b) Spent fuel reprocessing (including plutonium recovery);

(c) Associated waste management; and

(d) Transportation
(Staff Ex. 8 (FES), Appendix D. App. Ex. 35 (ER), Vol. 2, Chapter 5.7. App. Ex.
43 at 4-8; Tr. 4327-31).

124, Applicants analyzed the environmental impacts of each stage of the CRBR
fuel cycle and described the analyses and results in the Environmental Report (ER)
(App. Ex. 35, Vol. 2, Chapter 5.7). The Staff revi