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PREFACE

This is Book II of the nineteenth volume of issuances (937 - 1606) of the
Nuclear Regulatory Commission and its Atomic Safety and Licensing
Appeal Boards, Atomic Safety and Licensing Boards, and Administrative
Law Judge. It covers the period from April 1, 1984 to June 30, 1984,

Atomic Safety and Licensing Boards are authorized by Section 191 of the
Atomic Energy Act of 1954. These Boards, comprised of three members
conduct adjudicatory hearings on applications to construct and operate
nuclear power plants and related facilities and issue initial decisions which,
subject to internal review and appellate procedures, become the final
Commission action with respect to those applications. Boards are drawn
from the Atomic Safety and Licensing Board Panel, comprised of lawyers,
nuclear physicists and engineers, environmentalists, chemists, and
economists. The Atomic Energy Commission first established Licensing
Boards in 1962 and the Panel in 1967.

Beginning in 1969, the Atomic Energy Commission authorized Atomic
Safety and Licensing Appeal Boards to exercise the authority and perform
the review functions which would otherwise have been exercised and
performed by the Commission in facility licensing proceedings. In 1972,
that Commission created an Appeal Panel, from which are drawn the Ap-
peal Boards assigned to each licensing proceeding. The functions performed
by both Appeal Boards and Licensing Boards were transferred to the
Nuclear Regulatory Commission by the Energy Reorganization Act of
1974. Appeal Boards represent the final level in the administrative ad-
judicatory process to which parties may appeal. Parties, however, are per-
mitted to seek discretionary Commission review of certain board rulings.
The Commission also may decide to review, on its own motion, various
decisions or actions of Appeal Boards.

The Commission also has an Administrative Law Judge appointed pur-
suant to the Administrative Procedure Act, who presides over proceedings
as directed by the Commission.

The hardbound edition of the Nuclear Regulatory Commission Issuances
is a final compilation of the monthly issuances. It includes all of the legal
precedents for the agency within a six-month period. Any opinions, deci-
sions, denials, memoranda and orders of the Commission inadvertently
omitted from the monthly softbounds and any corrections submitted by the
NRC legal staff to the printed softbound issuances are contained in the
hardbound edition. Cross references in the text and indexes are to the NRCI
page numbers which are the same as the page numbers in this publication.

Issuances are referred to as follows: Commission--CLI, Atomic Safety
and Licensing Appeal Boards--ALAB, Atomic Safety and Licensing
Boards--LBP, Administrative Law Judge--ALJ, Directors’ Decisions--DD,
and Denial of Petitions for Rulemaking--DPRM.

The summaries and headnotes preceding the opinions reported herein are
not to be deemed a part of those opinions or to have any independent legal
significance.
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Cite as 19 NRC 937 (1984) CLI-84-4

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

COMMISSIONERS:

Nunzio J. Palladino, Chairman
Victor Gilinsky
Thomas M. Roberts
James K. Asselstine . ‘
Frederick M. Bernthal

In the Matter of ' Docket Nos. 50-2'75
.50-323

PACIFIC GAS AND ELECTRIC
COMPANY
(Diablo Canyon Nuclear Power
Plant, Units 1 and 2) April 3, 1984

The Commission requests the views of the parties on a series of specif-
ic questions relating to the need to consider the complicating effects of
earthquakes on emergency planning for the Diablo Canyon nuclear plant
because of its location in an area of relatively high seismicity.
Additionally, the Commission determines that consideration of the
issue is unnecessary with respect to low-power operation because it per-
tains primarily to offsite emergency planning requirements which are
not essential to low-power licensing decisions.

EMERGENCY PLANNING: EARTHQUAKES (IMPACT ON)

Current regulations do not require the consideration of the impacts on
emergency planning of earthquakes which cause or occur during an acci-
dental radiological release. Southern California Edison Co. (San Onofre
Nuclear Generating Station, Units 2 and 3), CLI-81-33, 14 NRC 1091,
1091-92 (1981).
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ORDER

This order concerns the issue of the consideration of complicating ef-
fects of earthquakes on emergency planning in the Diablo Canyon licens-
ing proceedings.

In the San Onofre proceeding, the Commission declared that

current regulations do not require consideration of the impacts on emergency plan-
ning of earthquakes which cause or occur during an accidental radiological release.
Whether or not emergency planning requirements should be amended to include
these considerations is a question to be addressed on a generic, as opposed to a case-
by-case, basis.

Southern California Edison Co. (San Onofre Nuclear Generating Station,
Units 2 and 3), CLI-81-33, 14 NRC 1091, 1091-92 (1981). In the
interim, the Commission precluded consideration of this issue in indi-
vidual licensing adjudications. Thus, the boards have properly excluded
this issue from this adjudication.

In response to the Commission’s San Onofre decision, the NRC staff
reported its view that generic consideration was neither necessary nor
appropriate, but appears to believe that some specific consideration of
the effects of seismic events on emergency planning may be warranted
for plants located in areas of relatively high seismicity, See NRC staff
memoranda, dated June 22, 1982 and January 13, 1984, attached hereto.

In view of this development, the Commission has decided to address
whether to allow such consideration under the circumstances in this
case. With respect to low-power operation, however, the Commission is
satisfied that, pursuant to 10 C.F.R. § 50.47(d), this issue need not be
reviewed further because it pertains primarily to offsite emergency plan-
ning requirements which are not essential to low-power license
decisions.

To help the Commission with its consideration of this issue, the par-
ties are requested to provide their views on the following issues no later
than 30 days after the date of this Order.

Issues:

1. whether NRC emergency planning regulations can and should
be read to require some review of the complicating effects of
earthquakes on emergency planning for Diablo Canyon;

2. if the answer to question (1) is no, should such a review be
performed for Diablo Canyon on the ground that it presents
special circumstances under 10 C.F.R. § 2.758. If so, what are
the special circumstances that would permit consideration of
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the effects of earthquakes on emergency planning for Diablo
Canyon?

3. if the answer to (1) or (2) is yes, then the following informa-
tion should be provided:

(a)

(b)

(©)

(d)
(e)

The specific aspects of emergency planning at Diablo
Canyon on which the impacts of earthquakes should be
considered.

The specific deficiencies in the consideration already
given to the impacts of earthquakes on emergency plans
for Diablo Canyon. In this regard the NRC staff is direct-
ed to serve on the parties to the proceeding a copy of the
Licensee’s submittal regarding effects of earthquake on
emergency planning. However, the Commission is not
requesting the filing of contentions in response to this
order. The matter of contentions will be handled by a
Licensing Board if a proceeding is to be held.

The appropriateness of limiting to the Safe Shutdown
Earthquake the magnitude of the largest earthquake to be
considered.

The substantive criteria for reviewing the effects of earth-
quakes on emergency planning.

The necessity for litigation of this matter, including the
general scope of (i) proceedings, if any, that should be
held, and (ii) issues that should be litigated.

The Commission notes that it is not now deciding whether any re-
quirement for further hearings would require that interim operation of
the plant be stayed. The stay determination, if and when it is presented,
will be a matter for the equitable discretion of the Commission or
Appeal Board. See, e.g., Public Service Co. of New Hampshire (Seabrook
Station, Units 1 and 2), CLI-77-8, 5 NRC 503 (1977). Parties need not
address the stay question at this time.

Commissioner Gilinsky abstained from this decision.
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It is so ORDERED.

" For the Commission®*

. SAMUELJ.CHILK . .-,

Secretary of the Commission .

Dated at Washington, D.C., B
this 3d day of April 1984.

 ATTACHMENT 1 TO CLI-84-4

UNITED STATES . o

. NUCLEAR REGULATORY COMMISSION
WASHINGTON, D.C. 20555 )

i

June 22, 1982 T

MEMORANDUM FOR: Chairman Palladino
.Commissioner Gilinsky
) . Commissioner Ahearne
Commissioner Roberts
Commissioner Asselstine

FROM: e William J. Dircks
‘ Executive Director for Operations "

SUBJEC'f: EMERGENCY PLANNING AND
NATURAL HAZARDS

By memorandum dated March 1, 1982, the Secretary of the Commission
requested the staff to consider several questions wnth regard to emergen-
cy planning. : .

1. Should the emergency planning activities of NRC licensees include considera-
tion of the possible effects on emergency plans of a very large earthquake?

*Commissioner Asselstine was not present when this Order was affirmed, but had previously mdlcaled
his approval.
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It is the judgment of the staff that for most sites earthquakes need not
be explicitly considered for emergency planning purposes because of the
very low likelihood that an earthquake severe enough to disturb onsite
or offsite planned responses will occur concurrently with or cause a reac-
tor accident. Planning for earthquakes which might have implications for
response actions or initiate occurrences of the “Unusual Event” or
“Alert” classes in areas where the seismic risk of earthquakes to offsite
structures is relatively high may be appropriate (e.g., for California sites
and other areas of relatively high seismic hazard in the Western U.S.).

2. If NRC réquirements are to include this consideration, then what criteria
should be applied in evaluating the adequacy of such plans in this respect?

In view of the staff response to question 1, current review criteria are
considered adequate. Also the staff does not believe that rulemaking is
necessary with regard to this issue based on the analysis conducted. The
Hearing Boards have read the Commission ruling in the San Onofre
case (CLI-81-33) to eliminate consideration of all earthquakes at Califor-
nia sites.* The interaction of earthquakes less than the SSE with
emergency preparedness was considered in the staff SER for San Onofre
and ultimately was not a matter in contention in the San Onofre
proceeding.

Commissioner Ahearne requested several actions be taken by the staff
and these requests were also transmitted in the March 1, 1982, memo-
randum from the Secretary of the Commission. These are addressed
below.

1. The staff should, in conjunction with FEMA, develop an approach for checking
the ability of emergency plans to cope with natural phenomena which would be
expected to occur during the life of the plant. Examples are: earthquakes,
blizzards, tornadoes, hurricanes, tsunamis, and floods that might be expected
once every 40 years. FEMA and the stafT should develop guidelines for exam-
ining plans for flexibility and should identify measures which can be used to
assure flexibility.

As stated in the enclosure, a site emergency plan is expected to address
all the site characteristics which may require an emergency response. Ad-
verse conditions, which generally correspond to once in 20 to 40 year
events, are considered in the evacuation time estimates called for in

*For example, Pacific Gas & Electric Co. (Diablo Canyon Nuclear Power Plant, Units | and 2), Memo-
randum and Order, December 23, 1981 (unpublished), directed certification denied by Commission
Order dated March 5, 1982,
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staff guidance (Criteria for Preparation and Evaluation of Radiological
Emergency Response Plans and Preparedness in Support of Nuclear
Power Plants, NUREG-0654/FEMA-REP-1) which was developed joint-
ly by the staff and FEMA. The evacuation time estimates are used in the
optimization of evacuation and shelter plans as well as being available to
decisionmakers in emergency conditions. Continuing review of plans to
assure flexibility is already provided by 10 C.F.R. Part 50, Appendix E
and 10 C.F.R. § 50.54(t).

‘

2. The stafl should develop a list of the once in a lifetime natural disasters most
likely for each plant either holding an operating license or in the OL process.

Because of the relatively high risk, current practice calls for California
licensees and applicants to consider the ‘effects of earthquakes in their
emergency planning and for the Trojan plant to consider the conse-
quences of a Mt. St. Helens eruption in its plan. Other plants do consider
adverse conditions in developing evacuation time estimates as discussed
above but a consolidated listing does not appear to warrant the gffort.

3. Existing emergency plans should be examined to determine whether adequate
flexibility is present.

The emergency plan reviews and the onsite implementation appraisals
which the staff has been conducting include examinations of the overall
flexibility of a licensee’s emergency response capability and the adequacy
of evacuation time estimates, which include the consideration of adverse
conditions. Therefore, no further review-is believed to be necessary by
NRC.

William J. Dircks
Executive Director for Operations

Enclosure: Staff Analysis

cc: OPE
oGC
SECY
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- ENCLOSURE

BASIS FOR CONSIDERATION OF NATURAL HAZARDS IN
EMERGENCY PLANNING

A fundamental premise in the approach to emergency planning utilized
by the Federal Emergency Management Agency (FEMA) and the Com-
mission is that the emergency planning basis must be capable of respond-
ing to a wide spectrum of accidents. This was the conclusion reached by
the Task Force which authored NUREG-0396 (Planning Basis for the
Development of State and Local Government Radiological Emergency
Response Plans in Support of Light Water Nuclear Power Plants). That
Task Force report was subsequently endorsed by the Commission in its
Policy Statement with respect to the Planning Basis for Emergency Re-
sponses to Nuclear Power Reactor Accidents (Policy Statement). 44
Fed. Reg. 61,123 (October 23, 1979). The concept is reiterated in
NUREG-0654 (Criteria for Preparation and Evaluation of Radiological
Emergency Response Plans and Preparedness in Support of Nuclear
Power Plants). Consequently, as a single specific accident sequence for a
light water reactor nuclear power plant could not be identified as a plan-
ning basis, both NUREG-0396 and NUREG-0654 emphasized that the
most important element of any planning basis is the distance from the
nuclear facility which defines the area over which planning for predeter-
mined action should be carried out. Not only is this area, termed the
Emergency Planning Zone or EPZ, crucial but the characteristics of the
EPZ are significant.

The need for specification of areas for major exposure pathways is evident. The loca-
tion of the population for whom protective measures may be needed, responsible
authorities who would carry out protective actions and the means of communication
to these authorities and to the population are all dependent on the characteristics of
the planning areas. (Emphasis supplied). NUREG-0654, p. 8.

It is, therefore, inherent in the planning approach utilized by FEMA and
the Commission, i.e., the Emergency Planning Zone concept, that the
characteristics of the Emergency Planning Zones themselves must be
factored into emergency planning considerations. For example, if an
EPZ is an area with singular adverse weather attributes, those attributes
must be considered in emergency planning. This reasoning would
extend to all attributes that might adversely affect an Emergency Plan-
ning Zone. Although neither 10 C.F.R. 50.47 nor Appendix E explicitly
state that the emergency plans must account for adverse weather condi-
tions or adverse site characteristics, such conditions are covered by
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NUREG-0654, which the Commission has adopted to provide guidance
in developing plans for coping with emergencies. NUREG-0654 calls for
required evacuation time estimates to consider adverse conditions which
might reasonably be expected to occur during the plant lifetime at a par-
ticular site and be severe enough to affect the time estimates for a partic-
ular event,

Two conditions — normal and adverse — are considered in the analyses. Adverse
conditions would depend on the characteristics of a specific site and could include flooding,
snow, ice, fog or rain. (Empbhasis supplied). NUREG-0654, pp. 4-6.

Thus, adverse site characteristics of a particular Emergency Planning
Zone must be taken into account to satisfactorily implement the Com-
mission’s emergency planning regulations.

Explicit planning for emergency preparedness provides a base capability
which can be expanded or contracted to address an actual emergency.
Backup communications and feedback of damage estimates regarding
transportation routes to decisionmakers after an earthquake would be
generally available with or without specific advance planning. The gener-
al planning base would allow decisionmakers to choose specific actions
from among available alternatives for a spectrum of events.

There is no explicit guidance in 10 C.F.R. 50.47 or in Appendix E to
Part 50 nor in NUREG-0654 as to the extent to which adverse earth-
quake conditions are to be taken into account in emergency planning at
particular sites. The staff, however, believes the answer to this question
is dependent upon the nature of the risk and the nature of the remedy to
deal with the risk. Except in California and other areas of relatively high
seismic hazard in the Western U.S., the staff’s judgment is that the
nature of the seismic risk is such that no explicit consideration of earth-
quake effects is needed in emergency planning. (This judgment is not
based on a quantitative analysis but rather on qualitative observations of
the relatively lower seismic risk to roads, bridges and communications
facilities in the east versus the west.) The occurrence of earthquakes of
a nature that could have implications for onsite or offsite response ac-
tions or initiate occurrences of the “Unusual Event” or “Alert” class is
an adverse characteristic of the type discussed above. The NRC staff
made requests to California facilities to consider earthquake effects in
their emergency planning, and the NRC staff also requested FEMA to
consider earthquake effects in its evaluation of offsite plans. On the
other hand, the staff concluded that additional requirements such as the
design of additional facilities, structures and systems to specifically with-
stand earthquakes was not necessary for the reasons discussed above. In
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particular, no special seismic design of public notification systems, envi-
ronmental monitoring capability- or communications equipment is
contemplated. Also, explicit consideration need not be given to a seismic
event coincident with a significant accident at the plant from another
cause because of the very low likelihood of such a coincidence.

With respect to offsite effects at California sites, the FEMA Radiological
Emergency Preparedness staff believes there should be assurance of con-
tinued communication between the plant and outside agencies. In
addition, the Emergency Operations Centers (EOCs) of each of the juris-
dictions involved in the emergency planning effort for a specific nuclear
facility should have suitably distant backup facilities to permit continued
functioning of a jurisdiction’s emergency response given the possible
failure of its primary EOC.

In addition, for California sites the capability should exist to obtain
damage estimates both to the plant and to transportation and communi-
cation facilities offsite to provide a data base to factor into the decision-
making process. Finally, California licensees should have available a
range of recommendations to offsite authorities, taking into account the
degree of damage to the plant caused by the earthquake and to transpor-
tation and communication facilities offsite.

Given an earthquake of magnitude less than or equal to the SSE, while
the earthquake could have impacts upon communications and transpor-
tation as a consequence of the earthquake, the plant would likely not
pose an immediate radiological hazard. If, however, an earthquake sub-
stantially in excess of the SSE were to occur, then the potential exists
for a radiological hazard complicated by the nonradiological impacts
posed by a major earthquake. In the view of the NRC staff, such a con-
tingency does not warrant specific emergency planning efforts because
of the general planning base capabilities discussed above. We conclude
that this general planning base is adequate because of the remote likeli-
hood of an earthquake substantially in excess of the SSE. In addition,
the characteristics of an accident which could theoretically be created by
an earthquake substantially larger than the SSE would not be outside the
spectrum of accident consequences considered in NUREG-0396 upon
which the judgment on planning zone sizes and other planning elements
was based. This unlikely sequence would not be unlike the case of a
severe accident (not generated by an earthquake) occurring after a
winter storm at a site in the northern U.S. Evacuation may not be a feasi-
ble option in such a circumstance. It also should be noted that to provide
for a preplanned emergency response in all remote circumstances could

945



require a commitment of substantial societal resources, e.g., to assure
that houses and bridges would withstand very large earthquakes.

ATTACHMENT 2 TO CLI-84-4

UNITED STATES

NUCLEAR REGULATORY COMMISSION
WASHINGTON, D.C. 20555

January 13, 1984

MEMORANDUM FOR: Chairman Palladino

FROM: William J. Dircks
Executive Director for Operations

SUBIJECT: EMERGENCY PLANNING AND
NATURAL HAZARDS

On September 9, 1983, a meeting was held with you to discuss the
Staff’s views on the need for and extent of consideration of the potential-
ly complicating effects of earthquakes in the context of emergency
preparedness. Please recall that this issue emanates from the Commis-
sion’s Memorandum and Order in the San Onofre proceeding,
CLI-81-33 [14 NRC 1091], issued in December 1981, in which the Com-
mission determined that “its current regulations do not require consider-
ation of the impacts on emergency planning of earthquakes which cause
or occur during an accidental radiological release.” The Commission
further noted that it “will consider on a generic basis whether regulations

1 In the San Onofre proceeding, the Licensing Board sought to raise, sua sponte, the issue of the effects
of an earthquake exceeding the Safe Shutdown Earthquake on the applicants’ and responding jurisdic-
tions® abilities to carry out an evacuation in a timely manner and/or protect those in the EPZ pending
evacuation. It had been the Staff"s and FEMA’s positions before the Licensing Board that in that
proceeding, while consideration of the complicating effects of earthquakes up ro the SSE was
appropriate, consideration of the potential of earthquakes exceeding the SSE was not warranted. The
Licensing Board rejected this view and instead affirmed its prior position calling for consideration of the
potential effects of an earthquake exceeding the SSE. Thereafter, the Commission, as indicated above,
reversed the Licensing Board's decision. Parenthetically, based on the Commission’s San Onofre
decision, the Licensing Board, in the Diablo Canyon proceeding rejected a contention regarding consid-
eration of the effects of earthquakes on emergency preparedness. In an unpublished order issued on
March 5, 1982, the Commission denied the Governor’s request for interlocutory review of the Licensing
Board's action. The Licensing Board’s ruling was affirmed by the Appeal Board in ALAB-728, slip op. at
20-21 [17 NRC 792.93) (May 18, 1983) and review by the Commission was denied (CLI-83-32 [18
NRC 1309], December 9, 1983).
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should be changed to address the potential impacts of a severe earth-
quake on emergency planning” and, a memorandum from the Secretary
to the Executive Director for Operations, by memorandum of March 1,
1982, directed the Staff to undertake such consideration. By memoran-
dum to the Commissioners dated June 22, 1982 (copy attached), the Ex-
ecutive Director responded to the questions posed in the Secretary’s
March 1 memorandum.?

After our September 9, 1983 meeting with you on this subject, you
requested further technical discussion to provide a rationale for either
including or not including specific emergency planning requirements for
seismic events. The following thoughts are presented to respond to your
request:

1. Offsite Damage Associated with Extreme Seismic Events

Offsite damage generated by earthquakes can significantly affect nuclear
emergency response. The earthquake hazard and potential for such
damage varies across the United States. Severe damage, such as the fail-
ure of buildings, bridges, and other engineered structures can typically
be associated with large damaging earthquakes and their related ground
motion levels. For a large part of the U.S. east of the Rocky Mountains,
where most nuclear power plants are located, such ground motion levels
would be well beyond the Safe Shutdown Earthquake (SSE). For areas
associated with higher earthquake hazard, such as the West Coast, these
ground motion levels could be at or even less than the SSE. Such high
‘hazard areas may also exist in the east (for example, the New Madrid,
Missouri, area), however, no nuclear power plants are presently sited
within these areas in the east.

2. The Potential Impact of Offsite Damage on
Emergency Response

The impact on emergency response capability from earthquakes is clearly
site region dependent and is generally proportional to the degree of off-

2To very briefly summarize the Staffs position as expressed in its June 22nd response, the Stafl
concluded that the Commission’s regulations do not require amendment since (1) for most sites there is
only a very low likelihood that an earthquake severe enough to disturb onsite or offsite planned re-
sponses will occur concurrently with or cause a reactor accident, and (2} while planning for earthquakes
which might have emergency preparedness implications may be warranted in areas where the seismic
risk to offsite structures is relatively high (e.g., California sites and other areas of the Western U.S.),
current review criteria set forth in NUREG-0654 (which are derived from the Commission’s regulations
in 10 C.F.R. § 50.47) are considered adequate.
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site damage. That is, the higher the intensity of the earthquake, the
more extensive and severe is the damage it causes. For seismic events
that result in significant and widespread damage to surrounding areas,
the response capability would be degraded through extensive disruption
of transportation and communication networks, and from the failure of
major structures. In this instance the range of protective actions and the
capability of the offsite jurisdictions to initiate and implement them
could be drastically reduced. The degree of this reduction would vary
based on conditions in the region around the site. For example, even
with substantial damage to all bridges, a site might have so few bridges
in its vicinity that blockage of roads would not be significant.

3. Plant Damage Associated with Seismic Events

When considering the possibilities of plant damage from seismic events,
it is important to understand the severity of seismic events, their range
of probabilities, and the potential for reactor accidents caused by seismic
events. Three classes of seismic events are considered in this discussion.
The first class includes earthquakes of relatively low ground motion, up
to the Operating Basis Earthquake (OBE). The OBE ground motion
depends on plant location. These accelerations vary in the range of
about 0.05g to 0.10g (higher in areas of high seismicity). During an
OBE all plant systems would be expected to remain operating.

The second class of events includes earthquakes with ground motion
higher than the OBE but equal to or less than the Safe Shutdown Earth-
quakes (SSE); the ground motion of the SSE is typically about twice that
of the OBE. Probabilities of occurrence for the SSE have typically been
estimated to be on the order of one in a thousand or one in ten thousand
per year. NRC regulations require that plants be designed to achieve a
safe shutdown after an SSE. Given an SSE, all seismically qualified
equipment would be expected to function to bring the plant to safe
shutdown. An earthquake up to and including an SSE would be cause
for an alert emergency action level classification. However, only in the
event of a coincident failure of a safety function (safety systems are de-
signed for the SSE) or some undiscovered common cause failure mecha-
nism (such as a major design error) would there be a chance of an acci-
dent which would require offsite emergency response. The probability of
these two events (SSE and safety function failure) occurring simultane-
ously is very much lower than the probability of either one, perhaps on
the order of one in a million per reactor year or less.
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The final class of events includes all earthquakes with ground motion
levels above the SSE. Fragility analysis is used to estimate the probability
of failure as a function of ground motion associated with these
earthquakes. The Zion, Indian Point, and Limerick Probabilistic Risk
Assessments estimated that, in general, ground motion on the order of
0.5g to 0.75g acceleration would be required to damage a nuclear power
plant to the extent that significant release of radioactivity could occur.
Of course, some plants, such as those in high seismic regions, are de-
signed to withstand earthquakes with ground motion this high; they
would resist damage to still higher levels of ground motion. The proba-
bility estimates for such ground accelerations are significantly less than
the probability estimates for the SSE for these plants (the Zion, IP, and
Limerick SSEs are 0.17g, 0.15g, and 0.15g respectively). The absolute
probabilities for earthquakes at and beyond the SSE are extremely diffi-
cult to estimate and thus have large associated uncertainties.

4. Current Emergency Preparedness Considerations

Seismic events are considered and evaluated to a limited extent as part
of our current emergency planning reviews. The following planning
standards, some of which explicitly address seismic events, are addressed
by the licensee, state and/or local emergency plans as explained in the
following sections from NUREG-0654, “Criteria for Preparation and
Evaluation of Radiological Emergency Response Plans and Preparedness
in Support of Nuclear Power Plants.”

11.D.4 Emergency Classification System .

“Each State and local organization should have procedures in place that provide
for emergency actions to be taken which are consistent with the emergency actions
recommended by the nuclear facility licensee, taking into account local offsite condi-
tions that exist at the time of the emergency.” (Emphasis added)
1ILH.5.a Emergency Facilities and Equipment

“Each licensee shall identify and establish onsite monitoring systems that are to
be used to initiate emergency measures in accordance with Appendix 1, as well as
those to be used for conducting assessment.

This equipment shall include:
a. geographical phenomena monitors, (e.g., meteorological, hydrologic, seis-
mic);”
ILLH.6.a Emergency Facilities and Equipment

“Each licensee shall make provisions to acquire data from or for emergency access
to offsite monitoring and analysis equipment including: (Emphasis added)
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a. geographical phenomena monitors, (e.g., meteorological, hydrologic, seis-
mic);”

1L.J.10.k Protective Response

“The organization’s plans to implement protective measures for the plume expo-
sure pathway shall include:

k. ldentification of and means for dealing with potential impediments (e.g., sea-
sonal impassibility of roads) to use of evacuation routes, and contingency
measures;”

For each of the emergency response classes given in Appendix 1 of
NUREG-0654, severe natural phenomena (including seismic events)
are included as part of the example initiating conditions. The seismic
events specifically included in this appendix are the Operating Basis
Earthquake, and the Safe Shutdown Earthquake as well as “any earth-
quake felt in-plant or detected on station seismic instrumentation.”

The preceding show that seismic events are considered in emergency
planning but, as is evident, these review criteria are not very clear and
clarification of them could lead to some improvements in emergency
preparedness, perhaps by leading to more refined analysis of potential
road blockage, etc. However, it is not clear that such improvements
would substantially reduce the impairment of emergency response
caused by seismic damage offsite.

The Federal Emergency Management Agency (FEMA) reviews offsite
radiological emergency planning and preparedness to insure the adequacy
of Federal, State, and local capabilities in such areas as emergency organ-
ization, alert and notification, communications, measures to protect the
public, accident assessment, public education and information, and
medical support. Detailed, specific assessment of potential earthquake
consequences and response are not part of this process related to radi-
ological emergencies. FEMA does, however, have an active program of
earthquake preparedness which includes estimates of damage and
casualties, planning for Federal response to a major earthquake, and as-
sistance to State and local governments in their earthquake planning and
preparedness activities. FEMA believes that these separate activities
would complement each other in the event that a concurrent response
to a major earthquake and a serious accident at a nuclear power plant
was required.
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5. Risk Perspectives

Recent PRAs (e.g., Zion, Indian Point) have indicated that very large
earthquakes (much greater than the SSE) can dominate the risk from a
nuclear power plant. Such earthquakes can cause massive plant damage
leading to immediate offsite radiological hazards. In addition, massive
offsite damage was assumed in these analyses which substantially degrad-
ed the emergency response.

Based upon the PRA results, the staff finds that for most earthquakes
(including some earthquakes more severe than the SSE) the power plant
would not be expected to pose an immediate offsite radiological hazard.
For earthquakes which would cause plant damage leading to immediate
offsite radiological hazards but for which there would be relatively minor
offsite damage, emergency response capabilities around nuclear power
plants would not be seriously affected. For earthquakes which cause
more severe offsite damage, such as, for example, disabling a siren alert-
ing system, the earthquake itself acts as an alerting system. For those
risk dominant earthquakes which cause very severe damage to both the
plant and the offsite area, emergency response would have marginal
benefit because of its impairment by offsite damage. The expenditure of
additional resources to cope with seismically caused offsite damage is of
doubtful value considering the modest benefit in overall risk reduction
which could be obtained.

6. Summary

Based on the preceding discussion the following summary points can be
made:

a. In general, earthquakes up to and including the SSE are not ex-
pected to pose an immediate offsite radiological hazard.

b. Earthquakes beyond the SSE may cause plant damage and ra-
dioactive release under conditions where offsite damage im-
pairs emergency response.

c. Further clarification or refinement of current requirements
and guidance might reduce the impairment of emergency re-
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sponse indicated in b. above, but the value of such reduction is
uncertain.

William J. Dircks
" Executive Director for Operations

Attachment: As stated

cc: Commissioner Gilinsky
Commissioner Roberts
Commissioner Asselstine
Commissioner Bernthal
0GC
OPE
OCA
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Cite as 19 NRC 953 (1984) CLI-84-5

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

COMMISSIONERS:

Nunzio J. Palladino, Chairman
Victor Gllinsky
Thomas M. Roberts
James K. Asselstine
Frederick M. Bernthal

In the Matter of Docket Nos. 50-275-0OL
50-323-0OL

PACIFIC GAS AND ELECTRIC
COMPANY
{Diablo Canyon Nuclear Power .
Plant, Units 1 and 2) April 13,1984

The Commission reinstates the low-power license for Unit 1 of the
Diablo Canyon facility that authorizes the licensee to conduct tests at up
to 5% of rated power, following the successful completion of programs
established to verify the design of the plant, and the NRC staff’s
determination that there are no outstanding safety considerations war-
ranting a delay in low-power operation. Intervenors’ request for a stay of
license reinstatement is denied by the Commission.

RULES OF PRACTICE: STAY OF AGENCY ACTION
(LICENSING)

Speculation about a nuclear accident does not, as a matter of law, con-
stitute the imminent, irreparable injury required for staying a licensing
decision. New York v. NRC, 550 F.2d 745, 756-57 (2d Cir. 1977); Virgi-
nia Sunshine Alliance v. Hendrie, 477 F. Supp. 68, 70 (D.D.C. 1979).
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MEMORANDUM AND ORDER

This decision completes the Nuclear Regulatory Commission’s
(“NRC” or “Commission™) reinstatement of Pacific Gas and Electric
Company’s (“PG&E” or “licensee”) Facility Operating License No.
DPR-76 (“low-power license”) to conduct low-power tests (at up to 5%
of rated power) at the Diablo Canyon Nuclear Power Plant, Unit 1
(“Diablo Canyon™). The events leading up to the Commission’s suspen-
sion of this license and subsequent steps to reinstate the license in part
have been described in several prior orders of the Commission.!
Accordingly, this Order focuses on events which have occurred since
the Commission’s last order and refers back to previous events only as
necessary.

SAFETY REVIEW

A Commission condition for reinstatement of Diablo Canyon’s low-
power license was the successful completion of an Independent Design
Verification Program (IDVP). CLI-81-30, 14 NRC 950 (1981).2 The
IDVP was conducted by organizations and individuals not associated
with PG&E and was managed by Teledyne Engineering Services (TES).
PG&E conducted a separate design verification effort called the internal
technical program (ITP) which was performed by PG&E’s Diablo
Canyon Project (“DCP”), a joint organization of PG&E and Bechtel.
Then, the NRC staff, with the help of its consultant, Brookhaven Na-
tional Laboratory, conducted its own analysis.

1 The low-power license was issued on September 22, 1981. See CLI-81-22, 14 NRC 598 (1981). It was
suspended on November 19, 1981. See CLI-81-30, 14 NRC 950 (1981). Following substantial review
and reanalysis of the design and construction of Diablo Canyon, and public meetings at which all inter-
ested parties participated, the Commission reinstated the low-power license in part to authorize PG&E
to load fuel and conduct pre-criticality tests (operational modes 6 and 5). CLI-83-27, 18 NRC 1146
(1983). Subsequently, the U.S. Court of Appeals for the District of Columbia Circuit denied a motion to
stay the Commission’s authorization to PG&E. On January 16, 1984, the Commission denied Joint In-
tervenors' motion for a stay of fuel loading and pre-criticality testing at Diablo Canyon, finding that
these activities did not present significant health and safety risks and would not prejudice subsequent
Commission decisions or foreclose modifications, if necessary, of the plant. CLI-84-1, 19 NRC 1
(1984). On January 25, 1984, the Commission reinstated another part of PG&E's low-power license by
authorizing pre-critical hot system testing (operational modes 4 and 3). CLI-84-2, 19 NRC 3 (1984). As
a separate matter, the Commission declined to review the Atomic Safety and Licensing Appeal Board’s
decision in ALAB-728, 17 NRC 777 (1983) which affirmed a decision by the Atomic Safety and Licens-
ing Board on all issues other than quality assurance related to PG&E's application for a license to load
fuel and conduct low-power testing.

2 The Commission's Order required an IDVP of seismic, service-related contract activities prior to 1978,
In addition, the NRC staff required an IDVP of non-seismic, service-related contract activities, PG&E
internal design activities and post-1978 seismic service-related contract activities. In addition to design
verification, the IDVP also reviewed some construction activities.

954



The scope of the IDVP and ITP, and the relation between them, is ex-
plained in detail in ALAB-763, 19 NRC 571 (1984). Essentially all of
Diablo Canyon’s safety-related seismic design was reviewed: the ITP
reanalyzed all of the seismic design for safety-related structures, systems
and components, while the IDVP oversaw and verified selected portions
of the work in accordance with the program approved by the
Commission. The review of non-seismic safety-related design was not as
comprehensive. The IDVP reviewed three safety-related systems and
two areas of safety-related analysis applicable to many other systems.
Items of concern identified by the IDVP as potentially generic were ad-
dressed by the ITP for all systems designed by PG&E. In turn, the ITP
verification work was sampled by the IDVP and the results reported in
an Interim Technical Report (ITR). The ITP independently reviewed
other non-seismic systems. As a result of this interaction between the
ITP and IDVP, the IDVP obtained a broad and comprehensive under-
standing of the non-seismic design of Diablo Canyon.

The IDVP was completed in October 1983; PG&E’s ITP is still
ongoing. The NRC staff’s review of the IDVP Final Report is contained
in Supplements 18, 19 and 20 to the Safety Evaluation Report (SER) for
Diablo Canyon, Unit 1. Supplements 18 and 19, PG&E’s ITP, and physi-
cal modifications to the plant were the basis of the staff’s recommenda-
tion of the partial reinstatement of PG&E’s low-power license to load
fuel and perform pre-criticality testing at Diablo Canyon. CLI1-83-27, 18
NRC 1146 (1983). At that time there were still several open items and
follow-up items which the staff believed required resolution prior to rein-
statement of the rest of the low-power license.

The staff has updated its progress on open items in Supplement 20 to
the Safety Evaluation Report (SSER 20). The staff considered informa-
tion in the seismic monthly reports from the IDVP and PG&E, the
IDVP Final Report, the PG&E final reports, and the Interim Technical
Reports.? SSER 20 presents the staff’s safety evaluation of open items
and follow-up items that in the staff’s view, must be satisfactorily re-
solved prior to the Commission’s reinstatement of PG&E's authority to
achieve criticality and perform low-power testing, i.e., reinstatement of
the low-power license for Diablo Canyon, Unit 1. SSER 20 reports that
many of the open items and follow-up items previously identified in
SSERs 18 and 19 have been resolved. On March 27, 1984, the NRC’s
Director of Licensing reported that in his view, all open and follow-up

3 The Interim Technical Reports (ITR) are called interim because they were issued before completion
of the IDVP. The ITRs document the completion of technical issues.
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items identified in SSER 20 had been resolved satisfactorily for rein-
statement of the low-power license for Diablo Canyon, Unit 1. He also
stated that: (1) he knew of no new information since the completion of
SSER 20 which would affect the staff’s conclusions or judgments in
SSER 20; and (2) that any other issues not addressed in SSERs 18, 19,
and 20 had been satisfactorily addressed for the purposes of low-power
operation.

The Commission also heard from Mr. Isa Yin, an NRC inspector at
Diablo Canyon. Mr. Yin reported that he had found inadequate compli-
ance with the quality assurance program for designing supports for small-
bore and large-bore piping. He also stated that reinspection following
modification of the pipe suspensions would be rendered more difficult
by the environmental conditions in the plant after operation at low
power. Accordingly, he requested that the Commission defer granting a
low-power license until PG&E had remedied the deficiencies in pipe sup-’
porting systems and those changes had been reinspected by the NRC.,

The Commission voted to defer reinstatement of the low-power
license for Diablo Canyon until the disparity between Mr. Yin’'s views
and those of the rest of the technical staff had been considered by the
Advisory Committee on Reactor Safeguards (“ACRS”) — a statutorily
created advisory committee comprised of experts in various disciplines
including nuclear engineering, nuclear physics, and radiation health
physics.

The ACRS met in public session on April 6, 1984 and heard from Mr,
Yin, other members of the NRC staff, and Mr. Charles Stokes, a previ-
ous employee at Diablo Canyon who had made allegations regarding the
adequacy of the quality assurance program for the design of supports for
small-bore pipes. Mr. Yin had found that some of Mr. Stokes’ allegations
were correct.

The NRC staff informed the ACRS that, on March 29, 1984 the NRC
had convened a peer review panel of technical experts to review Mr.
Yin’s concerns. The panel met with Mr. Yin, and later with representa-
tives of PG&E and some of the contractors involved in the IDVP. The
peer review panel also visited Diablo Canyon to examine in detail some
of the specific items identified as deficient by Mr. Yin. After the visit,
the peer review panel met with Mr. Stokes, and somewhat later met
again with Mr. Yin to discuss the panel’s proposed findings. The panel
concluded that Mr. Yin's concerns did not warrant delaying low-power
operation of Diablo Canyon, but did require resolution prior to going to
full power,

Mr. Yin also addressed the ACRS. He stated that “while several rever-
ification and corrective action programs should be completed by PG&E
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prior to NRC issuance of a full power operation license, there will be no
apparent risk to the public health and safety to allow the reactor testing
up to five percent power at the present.” On questioning by members of
the ACRS, Mr. Yin reiterated his position in spite of his acknowledge-
ment of some residual differences with the rest of the NRC staff.

On April 9, 1984 the ACRS reported on its consideration of Mr. Yin’s
concerns. Based on the presentations by Mr. Yin and other members of
the NRC staff and supporting documentary material, the ACRS found:

We agree that it is acceptable to permit low power operation at this time. We believe
that such operation will not compromise corrective actions that may be required.

In view of the statements by the ACRS and Mr. Yin, the Commission
concludes that the concerns previously expressed by Mr. Yin have been
resolved satisfactorily and do not warrant deferring the reinstatement of
the low-power operating license for Diablo Canyon.

QUALITY ASSURANCE

The Joint Intervenors and the Governor of California raised issues
related to design quality assurance and to construction quality assurance
at Diablo Canyon. Their motion to reopen the record on the design qual-
ity assurance (DQA) program at Diablo Canyon was granted, and re-
sulted in an adjudicatory proceeding before the Atomic Safety and
Licensing Appeal Board at which the adequacy of the IDVP was a central
issue. On March 20, 1984, the Appeal Board issued a 63-page decision
in which it found:

[Tlhe scope and the execution of the applicant's verification programs have been
sufficient to establish that Diablo Canyon Unit 1 design adequately meets its licens-
ing criteria. The applicant’s verification efforts provide adequate confidence that the
Unit 1 safety-related structures, systems and components are designed to perform
satisfactorily in service and that any significant design deficiencies in that facility re-
sulting from defects in the applicant’s design quality assurance program have been
remedied. Accordingly, we conclude that there is reasonable assurance that the
facility can be operated without endangering the health and safety of the public.

ALAB-763, 19 NRC at 618-19.

Additional motions filed by the Joint Intervenors and Governor of
California to reopen the record on DQA are still pending before the
Appeal Board.

The Joint Intervenors and the Governor of California also sought
reopening of the record on construction quality assurance (CQA). That
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motion was denied by the Appeal Board in ALAB-756, 18 NRC 1340
(1983). Petitions for review of that decision are now pending before the
Commission, and petitions to reopen the record are also pending before
the Appeal Board.

In view of the pendency of the petitions for review of ALAB-756 (on
construction QA), and of the fact that the time for filing petitions for
review of ALAB-763 (on design QA) has not elapsed, we express no
opinion as to the correctness of the two Appeal Board decisions.
Nevertheless, we consider it worthy of note that there is nothing in the
Appeal Board’s decisions on construction quality assurance or design
quality assurance to suggest that PG&E's low- power license should not
be reinstated.

ALLEGATIONS

Since 1982, the NRC staff has received numerous allegations and con-
cerns about the design, construction, and operation of the Diablo
Canyon Nuclear Power Plant (Diablo Canyon) and the management of
these activities by Pacific Gas and Electric Company (PG&E).* As the
IDVP neared completion and the target date for a Commission decision
on reinstatement of the license approached, the flow of allegations
became a deluge and the NRC staff, with Commission concurrence, es-
tablished a special Diablo Canyon Allegation Management Program
(“DCAMP™) to pursue the allegations and concerns to resolution.

The DCAMP is described in Supplement 21 to the Safety Evaluation
Report for Diablo Canyon (SSER 21). The procedures for handling alle-
gations under DCAMP included confirmation of the allegation by con-
tacting the alleger whenever possible, site inspections of construction or
documentation, independent measurements and evaluations where
appropriate, technical reviews, interviews with site personnel, public
meetings on significant technical issues, discussions between the alleger
and staff on staff’s findings and reports to the Commission. So far, alle-
gation management has involved more than forty members of the NRC

41n early 1982, the stafl received alfegations regarding the design and operation of the component cool-
ing water system (CCWS) for Diablo Canyon, Unit 1. The stafl’s evaluation of the allegations is de-
scribed in Supplement No. 16 to the Safety Evaluation Report (SSER 16). On the basis of that
evaluation, the staff concluded that the CCWS satisfied most design requirements, that the only devia-
tion was acceptable on the basis of PG&E’s satisfactory demonstration of design capability in this area,
_ and that the allegations regarding the CCWS had no generic implications. In ALAB-763, the Appeal
Board instructed the Director, Nuclear Reactor Regulation, to ensure that PG&E"s proposed technical
specification on CCWS s incorporated into the plant technical specifications before permitting
operation. The order of reinstatement of PG&E's low-power license is contingent on the Director's com-
pletion of that action.
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technical staff and contractor personnel and required 18,000 person-
hours. The staff’s review of an allegation was not limited to the allega-
tion itself, but included all necessary related issues.

On January 4, 1984, the staff reported to the Commission on the in-
vestigation into 103 allegations using the procedure described above.
SECY-84-3, SSER 21. However, additional allegations continued to be
received and the DCAMP has attempted to keep up with them. Staff
provided an updated written review of the allegations on February 6,
1984 (SECY-84-61) and reported on them to the Commission in public
meetings held on January 23, February 10, and March 19, 1984. By mid-
March, the total number of allegations was approximately 400. On
March 20, 1984, staff issued SSER 22, which addressed 219 of the
allegations, including the ones addressed previously. Staff reported that
it had examined 188 allegations in detail and determined that 31 other
allegations did not warrant detailed review because they raised issues
similar to those already considered or were not related to significant
safety issues.

In mid-March, the Commission gave public notice that it hoped to be
able to make a decision on reinstatement of the license for criticality and
low-power operation on March 26, 1984. In the weeks before March 26,
scores of new allegations were filed. One group, the Government Ac-
countability Project, filed allegations that were received by the Commis-
sion only hours before the scheduled meeting. Approximately 500 allega-
tions have now been filed. Needless to say, this flood of last-minute al-
leged new information, years after the adjudicatory proceedings began,
has strained the Commission’s resources.

As noted above, the first 200 of the recent allegations have been
reviewed in detail under DCAMP. No license, not even a low-power
license, can be issued without adequate protection tp the public health
and safety. However, special considerations apply to low-power
operation. Most importantly, the possible consequences of an accident
during low-power operation are limited to a very small fraction of those
possible at full power. Low-power operation would generate between
one-hundredth and one-tenth of the radioactive fission products which
would be generated by full-power operation. Thus, any consequences of
accidents would be significantly less than those determined by the safety
evaluation for Diablo Canyon. Accident consequences would be further
reduced by the lower quantity and rate of production of decay heat pro-
duced at low power as compared to that produced at full power.
However, the energy required to damage a reactor, the capacity of the
heat removal systems, and safety features are not reduced by low-power
operation. Therefore, accidents involving failures of these systems at

959



low-power operation would evolve over longer periods than at full-power
operation and could be contained by equipment operating at only a few
percent of capacity.

With the above in mind, all of the allegations have been reviewed
under one basic safety criterion: is there significant new information
which suggests that some safety-related structure, system or component
necessary for safe low-power operation will not perform its safety
function, or that there are such weaknesses in licensee’s management or
quality assurance that plant safety is called into serious question. For the
first 200 allegations, the results of the review are documented in SSER
2] and the transcripts of the public Commission meetings in January,
February, and March. For the approximately 300 more-recent
allegations, the Commission was faced with a choice of decision delay,
while the review could be carefully documented, or reliance on a prelimi-
nary review and staff expert judgment without the more detailed
documentation. The Commission has deliberately chosen the latter
course. There is every reason to believe that more allegations will be
filed, and delay to provide written documentation will lead to paralysis
in Commission decisionmaking.

All of the allegations received on or before April 13, 1984, have been
reviewed under the criterion specified above and those necessary to be
resolved prior to license reinstatement have been resolved. As a result,
none of these allegations warrant a delay in the reinstatement of the low-
power license. Work under DCAMP will continue, both to document
the reviews completed to date and to address those matters that need to
be resolved prior to licensing at higher power levels.

OPERATOR EXPERIENCE

The Commission has also considered the circumstance that the regular
operating staff for Diablo Canyon has a limited amount of experience
with operating similar facilities. The Commission was briefed on the
issue by PG&E as part of its comments at the public meeting of February
10, 1984. PG&E has forty-three holders of senior operator licenses and
sixteen holders of reactor operator licenses at Diablo Canyon. A typical
licensee has successfully completed: (1) a 30-month program on power
plant fundamentals, equipment, systems, radiation protection and ad-
ministrative controls including time on-shift at the facility; and (2) an
approximately year-long licensing program. Several license holders have
participated in pre-operational testing programs, hot functional testing
programs, on-going testing, maintenance, surveillance and modification
programs. Licensed operators have also each had from 200 hours to 300
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hours of hands-on simulator training. However, because the operators
have not had actual plant operational experience, additional experienced
personnel will be on hand to assist with start-up operations. This exten-
sive training of PG&E’s operators and PG&E’s commitment to provide
additional trained personnel during start-up have led the Commission to
- find that PG&E has an adequate operating staff for Diablo Canyon.$

SEISMIC LICENSE CONDITION

The Commission has also considered recent developments regarding
the characterization of the Hosgri Fault. At the public meeting of March
26, 1984, the staff reported that it had received a preprint of an article
by certain petroleum geologists who have used previously unavailable in-
formation developed during petroleum exploration to determine that
Hosgri Fault is a thrust fault and not a strike/slip fault as previously
believed. In view of this development, the staff proposed that PG&E
should conduct further seismic and geologic studies of the Hosgri Fault.
Mr. James F. Devine, a geologist with the United States Geological
Survey also discussed the new findings with the Commission. In Mr.
Devine’s view, this new information was not startling but more in the
nature of a refinement in the understanding of the overall faulting pat-
tern in the region around Diablo Canyon. Mr. Devine supported the
NRC staff’s proposals for further study. He_also stated that, in his view,
the new report did not warrant any change in the magnitude of the Safe
Shutdown Earthquake for Diablo Canyon.

The Commission has determined that this new information does not
affect its low-power decision. There is no indication that the new infor-
mation undercuts the seismic design basis for Diablo Canyon. However,
the Commission has asked the ACRS to review the new information

5 The Commission notes that a literal reading of 10 C.F.R. § 55.25(b), which was adopted in 1963,
would have required candidates for operator license examinations, at facilities that have yet to go
critical, to have had “extensive actual operational experience™ before taking the operator license
examination. Since 1967, the NRC has taken the position, in publicly available documents, that comple-
tion of NRC-approved training that utilizes simulators can, together with other nuclear reactor
activities, constitute adequate experience. Operators at Diablo Canyon and four other plants were
licensed on this basis. Because this long-standing interpretaticn of the rule does not match the literal lan-
guage of the rule, although it satisfies the rule's purpose and does not diminish safety, the Commission
will shortly initiate a rulemaking proceeding to conform the language of the rule 1o this long-standing
practice. In the interim, the Commission sees no reason to revoke or suspend existing operator licenses,
including those held by the operators at Diablo Canyon. The sophistication of current simulator training
provides a suitable basis for operator licensing, and similar training in lieu of operational experience con-
stitutes no diminutjon of safety. Under these circumstances, the Commission finds no reason to grant
Joint Intervenors® April 10, 1984 motion for a stay based on the operator license issue.
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prior to any full-power decision and to comment on a draft license condi-
tion which would require PG&E to reassess by 1988 the seismic design
basis for Diablo Canyon.

ADDITIONAL MATTERS

The staff has denied Joint Intervenors’ petition for enforcement
action under 10 C.F.R. § 2.206. DD-84-8, 19 NRC 924 (1984). Joint In-
tervenors contended that PG&E’s failure to provide to the Commission
a 1977 audit performed by Nuclear Services Corporation on the quality
assurance program by Pullman Power Products, a PG&E contractor, re-
quired continued suspension of the low-power license. The Director, In-
spection and Enforcement found that PG&E made a material false state-
ment by failing in 1978 to provide the audit to the Licensing Board con-
sidering quality assurance. However, the Director also found that under
the circumstances, the material false statement was a violation of the
lowest severity level and, as such, warranted only a Notice of Violation.
That Director’s decision is still pending before the Commission for its
determination of whether to review it. 10 C.F.R. § 2.206(c) (1). Under
these circumstances, the Commission expresses no opinion on the cor-
rectness of the Director’s decision. However, the Commission finds
noteworthy that nothing in the decision suggests that PG&E’s low-power
license should not be reinstated.

On April 12, 1984, the Government Accountability Project (GAP)
petitioned the Commission pursuant to 10 C.F.R. § 2.206 to direct the
Office of Inspector and Auditor (OIA) to initiate an investigation into al-
leged false statements by PG&E and the NRC staff regarding the resolu-
tion of allegations of deficiencies in design and construction quality
assurance at Diablo Canyon. GAP also requested an opportunity to ad-
dress the Commission on April 13, 1984 on the alleged false statements
and suggested that the Commission defer any decision on reinstituting
PG&E’s low-power license for Diablo Canyon until this matter is
resolved. In addition, GAP requested the Commission to direct the
Office of Investigations (OI) to release transcripts of interviews with
allegers to the Board considering design and construction quality
assurance. :

GAP’s request was supported by affidavits from Mr. Steven Lockert
and Mr. Charles Stokes. Both have provided allegations to the Commis-
sion on several previous occasions; most recently, Mr. Stokes addressed
the Advisory Committee on Reactor Safeguards (ACRS). Mr. Lockert’s
affidavit refers to some welds, made in 1974 and corrected in 1977 for
which, in some instances, documentation was not provided until 1982,

962



Deficiencies in welds and the quality assurance program for documenting
repairs to welds have been the subject of many other allegations inves-
tigated by the staff. Similarly, Mr. Stokes’ affidavit contains allegations
of the type already extensively considered by the staff. Mr. Stokes’ affi-
davit also draws legal conclusions based on his opinions of various ac-
tions taken at Diablo Canyon,

For the most part, GAP’s allegations of false statements by the NRC
staff and PG&E are based on its own interpretation of the implications
of various allegations regarding conditions at Diablo Canyon. Others of
GAP’s allegations are based on GAP’s differences of opinion with vari-
ous statements by members of the NRC staff. To the extent that GAP
relies on statements by Mr. Yin, GAP’s conclusions are not supported
by Mr. Yin’s statements to the ACRS and a Member of Congress. As
for staff’s implementation of its policy of reinterviewing allegers, the
Commission notes that staff’s policy was announced before GAP im-
posed additional procedural burdens on access to allegers. Finally,
regarding statements addressing compliance with 10 C.F.R. Part 50, Ap-
pendix B, that issue is pending before the Commission in the context of
its review of ALAB-756 and ALAB-763. Because those reviews are still
pending, the Commission expresses no opinion on this issue. However,
the Commission notes that the Appeal Board found that PG&E had com-
plied with Appendix B.

Under these circumstances, the Commission finds that nothing in
GAP’s recent submittal requires the Commission to delay consideration
of reinstatement of PG&E’s low-power license. However, the Commis-
sion has asked its Office of Investigations to consider GAP’s request for
the protected release of transcripts of interviews to the Board and has
requested its Office of Inspector and Auditor to review the petition and
to take whatever actions it deems necessary.

MOTION FOR STAY

Joint Intervenors have requested the Commission to stay the effec-
tiveness of any reinstatement of PG&E’s authority to operate Diablo
Canyon Unit 1 at low power until the completion of all pending admin-
istrative matters and the conclusion of any judicial review of the Com-
mission’s decisions underlying such reinstatement of authority. In the
alternative, Joint Intervenors have requested the Commission to stay
for several days any reinstatement of PG&E’s low-power license to
permit them to apply to the United States Court of Appeals for the Dis-
trict of Columbia Circuit for an emergency stay pending appeal. Joint In-
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tervenors base their request on three factors: (1) the issues raised in
their stay request of October 31, 1983; (2) pending allegations of design
and construction deficiencies at Diablo Canyon and motions based on
those allegations; and (3) an affidavit by Dr. Michio Kaku. The Commis-
sion believes there is no warrant to stay the effectiveness of the rein-
statement of PG&E’s low-power license until all administrative and legal
appeals are exhausted. However, the Commission will delay the effec-
tiveness of this decision until noon, April 19, 1984 (Eastern Time) to
give Joint Intervenors an opportunity to read the decision and determine
whether to pursue judicial review.,

Nothing has happened since October 31, 1983, which would cause the
Commission to change its mind about Joint Intervenor’s previous
motion for a stay. As for recent developments based on allegations, the
progress on resolving these allegations indicates that they do not support
a motion for stay. Finally, the generic nature of Dr. Kaku’s affidavit re-
veals a lack of specific knowledge of the Diablo Canyon plant and, in
particular, the activities to be undertaken during start-up and low-power
testing. The affidavit does not describe any specific aspect of low-power
operation of Diablo Canyon which would create an undue risk to public
health and safety or to the plant personnel. Rather, the affidavit is based
on general and well-known considerations, some of which are irrelevant
to Diablo Canyon, and hypothetical accident scenarios without any indi-
cation of their likelihood of occurrence during low-power operation at
Diablo Canyon. It is well-established that speculation about a nuclear
accident does not, as a matter of law, constitute the imminent, irrepara-
ble injury required for staying a licensing decision. New York v. NRC,
550 F.2d 745, 756-57 (2d Cir. 1977); Virginia Sunshine Alliance v.
Hendrie, 477 F. Supp. 68, 70 (D.D.C. 1979). Under these circum-
stances, the Commission sees nothing in Dr. Kaku’s affidavit which con-
tradicts the extensive technical reviews of Diablo Canyon. For these
reasons, the Commission denies Joint Intervenors’ request for a stay.

CONCLUSION

The Commission has determined that the concerns which led it to sus-
pend PG&E’s low-power license have been resolved to the point where
that license can now be reinstated in its entirety.¢

6 Still pending before the Commission is PG&E's request for an extension of the expiration date of the
original low-power license. As the Commission has previously stated, PG&E's extension request is sub-
(Continued)
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Commissioner Gilinsky dissents from this order. The separate views
of Chairman Palladino and Commissioners Gilinsky and Bernthal are
attached.

It is so ORDERED.

For the Commission

SAMUEL J. CHILK
Secretary of the Commission

Dated at Washington, D.C.,
this 13th day of April 1984.

CHAIRMAN PALLADINO’S SEPARATE VIEWS

I believe that it is important to put in context Commissioner Gilin-
sky’s statements about reactor operator experience.

The Commission did not “disregard a vital safeguard”; it has simply
applied the same standards to Diablo Canyon that have been applied to
other commercial power plants over the last 17 years. I see no reason to
impose different standards on this plant than on the others which have
preceded it. ’

Each applicant for a reactor license is required to develop and imple-
ment an NRC-approved training program for its reactor operator
candidates. It has been NRC practice to accept satisfactory completion of
an NRC-approved training program as fulfilling the prerequisite for an
operator candidate to take an NRC reactor operator examination.

As pointed out by the staff in SECY-84-152:

There are three phases of an NRC approved cold license training program. Phase I
includes basic fundamentals and operation of a research reactor during which the
trainee performs at least 10 reactor startups. The time normally required to cover

sumed within the proceeding on PG&E’s application for a full-power operating license. The staff safety
evaluations, testimony and views of the parties, and adjudicatory proceedings that have been held in this
proceeding are all applicable, to the extent relevant, to PG&E's extension request. The Commission
finds that the previous adjudicatory hearings that have been held satisfy the hearing requests that have
been filed with regard to PG&E’s extension request and that, because PG&E's extension request does
not raise any health, safety or environmental issues that have not been resolved previously, that exten-
sion request should be granted.
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Phase I is 12 weeks. Phase 1l includes participatory observation of the day-to-day op-
eration of a nuclear power plant. This observation includes normal operation, sur-
veillance testing and radiation procedures. Also included in this phase is the opera-
tion of a nuclear power plant simulator simifar in design to the facility for which the
trainee will be seeking a license. The duration of Phase II training varies from four
to six months. Phase III is the plant specific design lecture series which covers the
features of trainee’s facility and normally takes six weeks to complete.

Reactor simulators have become sophisticated devices which provide
the opportunity to expose a reactor operator candidate to a variety of
plant operating conditions which is not generally possible on an actual
plant, :

It is also important to note that actual operating experience has a
number of components in which reactor operators are involved. These
include such activities as learning about systems during construction —
a particularly good time to learn about the plant.

I also want to comment on Commissioner Gilinsky’s statement that
“[aldvisors with questionable qualifications may be positively
dangerous.” 1 categorically reject the implication that advisors at Diablo
Canyon, or at any plant for that matter, are “positively dangerous.”
Each advisor has previously had an operator license at another commer-
cial nuclear power plant and has undergone training and examination on
specifics of the plant at which they are to advise. The debate that took
place relative to Diablo Canyon was not about questionable
qualifications. Rather, it was about whether the NRC itself administers
the examinations for these advisors or whether the NRC audits the
examinations administered by the utility. The Commission has decided
on the latter course of action, but neither course of action results in advi-
sors who are positively dangerous.

ADDITIONAL SEPARATE VIEW OF COMMISSIONER
GILINSKY ON REINSTATEMENT OF LOW-POWER
OPERATING LICENSE AT DIABLO CANYON
(4/13/84)

Attached are the separate views which 1 distributed two weeks ago
when the Commission last discussed the reinstatement of the Diablo
Canyon low-power license. At that time I withheld approval because of
the lack of actual operating experience on the plant’s operating crews
and the absence of adequate compensating measures. The situation has
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not changed since then. None of the licensed operators at the plant has
actual operating experience at a comparable commercial reactor.

The Commission has decided to require that the operators be backed
up by experienced advisors. The critical difference between myself and
the other Commissioners is over how to certify the advisors’ knowledge
of the plant. Advisors with questionable qualifications may be positively
dangerous. I want the NRC to administer the examinations they will be
given. The Commission is satisfied with company-administered
examinations. The view has been expressed that it makes no difference
who does the examining. I regard this as naive.

Since the Commission’s last meeting on this subject a legal bar to low-
power operations at Diablo Canyon has surfaced. I have discovered that
the NRC’s regulations require operators whose license examination is
conducted on a simulator, rather than on an operating plant, to have had
“extensive actual operating experience at a comparable reactor.” None
of the Diablo Canyon operators meet this standard. Their licenses are
therefore invalid until such time as they either meet this test or the
Commission decides to exempt them from this requirement on the basis
of the factors enumerated in the regulations.

After receiving a memorandum from the General Counsel stating that
the course followed in this case is inconsistent with the plain meaning of
the regulations, the Commission decided this morning to ignore its regu-
lations and simply assert that the licenses are valid. The effect is to disre-
gard a vital safeguard which ensures that some degree of experience is
available on a plant’s staff. Had the regulations been followed, Diablo
Canyon would not now find itself without any experienced operators.
The operators are the most important safety feature in the plant since
they have the discretion to undo all the other safety features in the
plant. It is hard to think of a more important safety issue than the
competence and experience of the operators.

SEPARATE VIEW OF COMMISSIONER .GILINSKY
REINSTATEMENT OF LOW-POWER OPERATING LICENSE
AT DIABLO CANYON
(3/27/84)

I am withholding my approval of the reinstatement of the Diablo
Canyon low-power license because I am not satisfied with the readiness
of the plant for operation. I am especially concerned by the absence of
commercial experience on the operating crews and the failure to com-
pensate adequately for this.
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There are two other aspects of this case — seismic design and con-
struction quality assurance — which, while not disabling from the point
of view of low-power operation, do not cast the NRC’s own review in a
particularly favorable light.

Operating Staff Experience

I regard the operator experience question as the most important one
in this case. Seismic issues have received a great deal of attention, as
they should, but it is well to remember that seismic protection is de-
signed against unlikely contingencies. We rely on the operators for
ensuring safety 24 hours a day, every day.

Diablo Canyon does not have a single operator who has had actual
operating experience on a commercial nuclear power plant of comparable
size. Four operators previously operated the Company’s Humboldt Bay
plant, a very small boiling water reactor — one-twentieth the size of
each Diablo Canyon unit — which has been shut down for 8 years,
hardly relevant experience. Much has been made of the fact of simulator
training. This is valuable, but it does not compensate for.the complete
lack of relevant commercial experience. It is worth noting also that
Diablo Canyon does not have a site-specific simulator.

This problem should have been resolved a long time ago. At this
point, there seems to be no alternative to supplementing the shift crews
with experienced advisors for the initial period of operation. The difficul-
ty with the way this has been done is that there is no assurance that they
have the site-specific training and knowledge needed for safe operation.
I would approve plant operation at low power if the advisor on each shift
previously held a senior operator license on a large commercial plant,
and if he has passed the site-specific portion of the senior operator
license examination for Diablo Canyon. The Commission has instead
chosen to allow the Company itself to decide whether the advisors are
qualified and to require such advisors only above 5% power.

Seismic Design Standard

I continue to be concerned by the issue of seismic design standards.
The root of the difficulty is that although PG&E and the NRC staff ac-
cepted a standard based on a Richter scale magnitude 7.5 earthquake for
the purposes of the licensing hearing, after the Hosgri Fault was
discovered, they did not accept that standard in practice. Apparently in
order to avoid having to make significant modifications to the design,
PG&E and the NRC staff decided on a number of changes in the way
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the post-Hosgri standard was applied. These had the effect of shaving
safety margins to the maximum extent. In at least one respect, which in-
volved a substantial reduction in safety margin, they resorted to a highly
dubious technique. This reduction, referred to as the tau effect, was ac-
cepted by two Licensing Boards which thought that they, and the expert
witnesses, understood the technical basis. As it turns out, there is hardly
any technical basis for the reductions.

I asked the Commission to take review of this question long ago.
There was plenty of time to do a review before the plant was ready for
operation but at each point the concern that plant operations might be
held up persuaded the Commission to ignore the problem. What I find
particularly disturbing is that it was clear to me that the Commission de-
clined to take review not because it understood the seismic design and
thought it to be acceptable, but because it looked like a can of worms,
and the Commission feared the consequences of reopening the issue.

The ACRS recently told the Commission that “we do not believe that
scientific or engineering analyses exist today that could be used to calcu-
late the specific quantitative reductions in free-field seismic spectra [the
tau effect] that he [Dr. Newmark] recommended for the Diablo Canyon
Nuclear Power Plant.” Had the Committee stated this view years ago
when it originally reviewed the seismic design standard, I doubt that the
-Boards would have accepted the standard.

The most favorable statement that the ACRS could’ ultimately make
about the seismic standard was that the Committee continued to feel
that overall “the use of the staff approach leads to an acceptable level of
safety in this instance.” This does not address the tau reductions or
whether the safety regulations have been satisfied. What I take the Com-
mittee to mean is that the earthquake chosen to determine the seismic
standard is too large and that the plant’s design is adequate for a smaller
earthquake. No doubt the Committee also took into consideration the
fact that Diablo Canyon is a relatively isolated site. The ACRS did
remind the Commission that it had earlier recommended that a thorough
review of the entire seismic design be undertaken, to be completed
about 1988.

At yesterday’s meeting, the Commission learned that a paper which is
to be delivered at the Scripps Institute in April raises new questions
about the interpretation of the nature of the faults near Diablo Canyon.
This new information reinforces the need for a thorough review of the
entire seismic design, as proposed by the ACRS. The Commission has
now agreed in principle to such a study. I wish this had been done earlier
but I am prepared to accept this approach as a way of dealmg with the
seismic issue.
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Construction Quality Assurance

The NRC has received hundreds of allegations concerning the Diablo
Canyon plant. Because one of the allegations was sent to me directly, 1
felt that I should look into how they were resolved. I chose the audit of
the Pullman Power Products, the prime piping contractor from 1971 to
1977, done by the Nuclear Services Corporation (now Quadrex). An im-
portant conclusion of that audit report was that the Pullman quality
assurance system had been inadequate — among other things, that
“there is no confidence that welding done prior to early 1974 was per-
formed in accordance with welding specification requirements.” Most of
the piping had been installed by 1974, The NRC stafT initially dismissed
this concern on the basis of its discussions with PG&E and a review of
the staff”s own audit records for the period between 1971 and 1977.

The NRC staff subsequently decided to look into the allegation more
closely, apparently because of the Regional Administrator’s feeling that
more needed to be done. In December 1983, the staff issued a supple-
mentary Safety Evaluation Report stating that it had found *“no evidence
to conclude that there was a programmatic breakdown in Pullman Power
Products QA program . ..” and that “[tJhe details of the staff review are
documents in Inspection Report 50/275/83-37.”

When I asked to see the inspection report three months later, the
inspector initially refused to supply it to me. As it turns out, only notes
existed at the time that the staff wrote the SSER. So far as I can tell, the
inspection report only began to be written at about the time I asked to
see it. An explanation and correction of the reference to the inspection
report was subsequently submitted by the staff to the Commission.

It now appears that the NRC staff called the leader of the NSC audit
only in February and, when that person said that he could not remember
much about the audit, did not pursue this further. More could readily
have been done, and should have been done earlier.

I would have more confidence in this review if the NRC had first con-
tacted the people who worked on NSC’s audit, had then completed the
inspection report, subsequently written the SSER, and had only then in-
formed the Board and the Commission of its conclusions.
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VIEWS OF COMMISSIONER BERNTHAL ON
REINSTATEMENT OF LOW-POWER OPERATING LICENSE
AT DIABLO CANYON

Having gone through 242 years and literally hundreds of allegations,
thousands of hours of inspections, reinspections, analysis, and
investigation, we can often lose sight of the 98% that is done, since it is
frequently the job of the Commission and especially the NRC staff to
focus on the 2% that remains undone.

I would therefore like to state for the record the effort that has gone
into the long, painstaking, and sometimes just plain painful period of
reevaluation and modification of the Diablo Canyon power plant.
During this period the licensee, through its primary contractor, has
spent some 2,000,000 hours of professional effort to address the prob-
lems raised in the fall of 1981 and thereafter; other firms have carried
out independent evaluations to the tune of 250,000 hours; the staff of
the NRC has devoted 70,000 hours to the technical issues, and another
18,000 hours to evaluating allegations. Diablo Canyon is almost certainly
the most inspected plant ever built.

All this is not to imply, of course, that legitimate questions cannot or
should not still be asked. I would like to focus on one or two such
broad, and I believe legitimate, considerations that remain with respect
to the Diablo Canyon power plant beginning operations. But first let me
note what is not reasonable or legitimate to expect in any such massive
endeavor. What is not reasonable to expect is perfection. It is not reason-
able to expect all things to be perfect at any multibillion dollar construc-
tion project, a project involving thousands of workers and millions of in-
dependent steps leading to completion, over a period of some 15 years.
And, as might have been expected, Diablo Canyon was not perfect.
What was not expected, was that it wasn’t even just good enough, 24
years ago, when this second construction, as it were, began.

In my judgment, two important and legitimate issues deserve special
mention here today. One question, and perhaps the most fundamentally
important because it is unique to Diablo Canyon, is that of the seismic
design adequacy of the Diablo Canyon facility. It should be understood
that the science of geology, and especially the study and forecasting of
seismic events is an inexact science, as is the engineering of structures
to withstand seismic events of a given magnitude. But the best experts
available in the field today have offered reasonable and sufficient assur-
ance that the design basis and construction of this plant is adequate to
withstand the maximum probable earthquake in the geologic region of
the Diablo Canyon plant. 1 have supported, and the ACRS has
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recommended, a continuing review and evaluation of the state of the
seismic art and science as it develops and relates to Diablo Canyon over
the next several years. '

In particular, I would note that the recent scientific paper, discussed
in some detail at the last meeting of the Commission, apparently indi-
cates that, although the Hosgri Fault may be somewhat closer than pre-
viously thought to the Diablo Canyon site, the probability is that a large,
7.5 Richter-magnitude quake would, under this latest hypothesis, be
less frequent than previously thought. I therefore find no reason, based
on this latest of what I am sure will be many more papers on California
geology and seismology, to change my position on the seismic adequacy
of the Diablo Canyon plant. I have reached that conclusion on the basis
of my personal inspection of the plant, the recommendation of the
ACRS, and the consensus of expert opinion. )

Another important issue is that Commissioner Gilinsky raises in re-
spect to operator qualifications. No one questions the legitimacy of that
issue, and indeed, the Commission is currently considering the question
of how best to achieve not just adequacy, but excellence at all levels in
nuclear power plant operating staff qualifications. But the question here
is not how PG&E and other utilities will achieve uniform excellence in
the months and years ahead, but whether PG&E in its Diablo Canyon
operations today has achieved a standard that is, beyond a reasonable
doubt, adequate to protect the public health and safety. I believe it has
achieved that standard. What they have achieved is good, if not perfect.
I would add that, consistent with the strong expressed desires of Com-
missioner Gilinsky, I believe the Commission does owe this licensee, as
it does all our licensees, a clear statement, and soon, of those further
steps to be taken along the road to excellence in the operator corps as
this licensee prepares for full-power operation.

It must be emphasized in this context that the Commission meeting
this morning was not intended to address, nor is there any specific or im-
plied need to address for low-power operations at Diablo Canyon, the
question of the Commission’s long-standing regulation, 10 C.F.R.
§ 55.25, and the definition and practical application of that regulation in
satisfying the literal requirement for “extensive actual operating experi-
ence at a comparable reactor.” )

The fact is, the Commission has either implicitly or explicitly con-
curred in the evolving application of § 55.25 since its promulgation more
than 20 years ago. The fact is, § 55.25 was promulgated at a time when
reactor simulators were not generally available. The fact is, in a 1967
memorandum, the General Counsel’s office explicitly concurred in the
criteria which the staff were then applying in determining whether
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§ 55.25 was satisfied or not. The fact is, the Commission participated in
the development of the ANSI standard which provided that simulator
training was an acceptable means of acquiring necessary experience. The
regulatory guides which endorsed that ANSI standard as a method of
complying with the requirements of § 55.25 were published in their final
form only after solicitation and consideration of public comments.
Further, the Commission was explicitly informed by the staff of the
planned issuance of NUREG-0094 in June 1976.

It is both understandable and eminently reasonable that the prerequi-
sites for operator licensing should change as the state of the art in opera-
tor training techniques changes. Indeed, there are good reasons to rely
heavily on simulator training as a prerequisite for operator licensing, not
the least of which reasons is that in many respects the use of a simulator
is superior to experience gained actually sitting at the controls of a
power plant. Given the background of operator licensing criteria applied
by this agency for the past 20 years and the implicit, if not explicit, con-
currence of the Commission in the application of those criteria, the sug-
gestion that any near-term operating license applicant should have a
license denied or delayed because the Commission has suddenly
changed its mind about what constitutes adequate operator qualification
would be irresponsible, and would violate fundamental principles of
fairness. The Commission has known exactly what it has been doing for
20 years, what it is doing today, and what it intends to do with regard to
operator training. The operators at Diablo Canyon meet Commission
standards today, and will be required to meet what may well be upgraded
standards yet to be adopted by the Commission in future regulations or
regulatory guidance.

Finally, I would address the concerns raised by Mr. Yin at the last
meeting of the Commission, and seemingly resolved during the inter-
vening two weeks. I do not interpret Mr. Yin’s carefully considered posi-
tion to reflect total agreement with his colleagues on all technical issues.
I would be surprised, and frankly a little concerned, if there were ever
total agreement within our staff on such issues. But I do understand that
there is now essential agreement on an action plan and timetable for
resolution of the remaining questions, and more importantly, agreement
that those remaining questions and differences should not preclude criti-
cality and 5% operation. I would caution that we are never entirely out
of the woods in such matters, but I believe we have made significant
progress, sufficient to act affirmatively to reinstate the suspended
license of Diablo Canyon.

There has been a worthwhile and necessary process underway during
the two weeks spent resolving Mr. Yin’s questions, with the help of the
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expert third-party oversight of the ACRS. I doubt, incidentally, that Mr.
Yin considers himself, as some have characterized him, a
“whistleblower.” Rather, he is a professional member of the NRC’s
own technical staff who has openly expressed several times over the last
four months, his professional disagreement with other staff on a number
of technical issues. That is as it should be. But although the issues had
been on the table for months, and had been discussed extensively, they
apparently had not been discussed sufficiently prior to the Commission’s
March 27 meeting. So if I may proffer one plea, to put it kindly, to our
staff and especially to the senior staff, it would be that in future, when
such professional disagreements exist among staff, if the Commission is
expected to resolve them in a meeting, then the Commission must have
the benefit of an active debate. Such a debate cannot occur when intra-
staff communications have been poor, and whefi there is not even agree-
ment on what the disagreements are.
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Cite as 19 NRC 975 (1984) CLI-84-8

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

COMMISSIONERS:

Nunzio J. Palladino, Chairman
Victor Gilinsky
Thomas M. Roberts
James K. Asselstine
Frederick M. Bernthal

In the Matter of Docket No. 50-444

PUBLIC SERVICE COMPANY OF
NEW HAMPSHIRE, et al. .
(Seabrook Station, Unit 2) March 29, 1984

The Commission denies a request of the Connecticut Division of
Consumer Counsel to intervene in the construction permit extension
proceeding for Unit 2 of the Seabrook facility on the ground that the
proffered contentions of the petitioner fall outside the scope of the
proceeding.

RULES OF PRACTICE: STANDING TO INTERVENE

An intervention petitioner in an NRC licensing proceeding must have
an interest that will be affected and proffer specific contentions within
the scope of the proceeding. 10 C.F.R. § 2.714; BPI v. AEC, 502 F.2d
424 (D.C. Cir. 1974); see generally, Bellotti v. NRC, 725 F.2d 1380 (D.C.
Cir. 1983).

RULES OF PRACTICE: INTERVENTION PETITION
(INTEREST)

The zone of interests which must be affected to give a petitioner
standing to intervene in an NRC licensing proceeding does not include
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general economic considerations. See, e.g., Detroit Edison Co. (Enrico
Fermi Atomic Power Plant, Unit 2), ALAB-470, 7 NRC 473 (1978).

RULES OF PRACTICE: INTERVENTION PETITION
(PLEADING REQUIREMENTS)

The contention of a proposed intervenor in an NRC licensing proceed-
ing must relate directly to the subject of the proceeding and not to im-
material or generic problems.

CONSTRUCTION PERMIT EXTENSION PROCEEDINGS:
‘SCOPE

Under Section 185 of the Atomic Energy Act and 10 C.F.R. § 50.55,
the scope of a construction permit extension proceeding is limited to
direct challenges to.the permit holder’s asserted reasons that show
“good cause” justification for the delay. Washington Public Power Supply
System (WPPSS Nuclear Project Nos. 1 & 2), CLI-82-29, 16 NRC 1221,
1229 (1982). To be admissible in such a proceeding, a contention must
either challenge the permit holder’s reason for delay or show that other
reasons, not constituting good cause, are the principal basis for the
delay. Id. at 1230.

CONSTRUCTION PERMIT EXTENSION PROCEEDINGS:
SCOPE (CONTENTIONS)

The two-pronged test for determining whether a contention is within
the scope of a construction permit extension proceeding is: The con-
struction delays at issue have to be traceable to the permit holder and
they must be dilatory. If both prongs are met, the delay is without good
cause. Washington Public Power Supply System (WPPSS Nuclear Project
No. 2), ALAB-722, 17 NRC 546, 551 (1983).

ORDER

On October 26, 1983, the Connecticut Division of Consumer Counsel
(DCC) filed with the Commission a document entitled “Request of
Connecticut Division of Consumer Counsel to Deny Renewal of Con-
struction Permit for Seabrook 2” (Petition). Because the petition states
that DCC “respectfully intervenes in” (the Seabrook construction
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permit renewal proceeding) (Petition at 1) and states “grounds for
denial of renewal of construction permit” which are framed in the
manner of contentions (Petition at 3-6), we construe the petition as a re-
quest to intervene with respect to the Seabrook 2 construction permit ex-
tension application filed pursuant to 10 C.F.R. § 50.55(b).

Staff and applicants replied to the petition on November 30, 1983 and
December 9, 1983, respectively, interpreting it as a request for interven-
tion and urging that it be denied. The Seacoast Anti-Pollution League
(SAPL), an intervenor in the Seabrook operating license proceeding,
filed a motion dated January 4, 1984, joining DCC’s petition.! On Janu-
ary 17, 1984, applicants filed a response to SAPL’s motion urging that it
be denied.

Construction permits for Seabrook Units 1 and 2 were issued on July
7, 1976, and were set to expire on June 30, 1983 (Unit 1) and October
31, 1984 (Unit 2). On May 26, 1983, applicants Public Service Company
of New Hampshire filed a request for extension of completion dates for
Units 1 and 2 to June 30, 1986 and October 31, 1988 respectively. Appli-
cants asserted that under 10 C.F.R. § 50.55(b), “good cause” existed for
the extensions for the following reasons:

(1) A three-year procedural delay after issuance of the original construction permit;

(2) changes in the scope of the project necessitated by regulatory requirements pro- ‘
mulgated after the TMI accident;

(3) construction delays; and

(4) construction slowdowns necessitated by state regulatory actions.

Letter from W.P. Johnson to H. Denton, May 26, 1983, at 1-2. The ex-
tension requests are currently pending before the NRC staff, and by law
the existing permits remain in effect. 5 U.S.C. § 558, 10 C.F.R. § 2.109.
DCC'’s petition alleges thirteen grounds in support of its petition to in-
tervene to urge denial of the permit extension for Unit 2. These grounds
are based on an investigation conducted by the Connecticut Department
of Public Utility Control (DPUC), which attacked the costs of and need
for the Seabrook project, the projected completion date, and the plant’s
projected efficiency. According to DCC, the DPUC concluded that Con-
necticut electric utilities should either withdraw from participation in the

1 0n March 6, 1984, DCC filed before the Atomic Safety and Licensing Board a notice of withdrawal
from the construction permit and operating license proceedings for Seabrook Unit No. 2, effectively
withdrawing its petition. Because SAPL’s joinder of the petition was not withdrawn, however, the Com-
mission is considering the petition on the merits. In doing so, the Commission expresses no opinion as
to the procedural validity of SAPL’s motion for joinder.
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construction of Seabrook 2 or work towards its cancellation. The DCC
also alleged that the continued building of Seabrook 2 would jeopardize
the completion of Seabrook 1 and would adversely affect customer utility
rates. Petition at 3-6,

It is well settled that a petitioner will be heard if there is a showing of
the requisite interest that will be affected and of specific contentions
within the scope of the intended proceeding. 10 C.F.R. § 2.714; BPI v.
AEC, 502 F.2d 424 (D.C. Cir. 1974); see generally, Bellotti v. NRC, 725
F.2d 1380 (D.C. Cir. 1983). The zone of interests affected does not in-
clude general economic considerations. See, e.g., Detroit Edison Co.
(Enrico Fermi Atomic Power Plant, Unit 2), ALAB-470, 7 NRC 473
(1978). Those kinds of issues are best directed to the state regulatory
bodies in charge of rate setting and similar matters. In addition, the con-
tentions must relate directly to the subject matter of the proposed pro-
ceeding and not to immaterial or generic problems. Putting aside wheth-
er DCC can show the requisite interest, a matter not free from doubt,
we find that DCC’s proffered contentions fall outside the scope of the
proceeding on the extension of the Seabrook 2 construction permit.

The Commission addressed the proper standard for raising contentions
in a construction permit extension proceeding in Washington Public
Power Supply System (WPPSS Nuclear Project Nos. 1 & 2), CLI-82-29,
16 NRC 1221 (1982), holding that, under Section 185 of the Atomic
Energy Act and 10 C.F.R. § 50.55, the scope of a construction permit ex-
tension proceeding is limited to direct challenges to the permit holder’s
asserted reasons that show “good cause” justification for the delay. 16
NRC at 1229. To be admissible, a contention must either challenge ap-
plicants’ reason for delay or show that other reasons, not constituting
good cause, are the principal basis for the delay. Id. at 1230.

The WPPSS decision has been refined by the Atomic Safety and
Licensing Appeal Board into a two-pronged test for determining whether
a contention is within the scope of a construction permit extension
proceeding: “First, the construction delays at issue have to be traceable
to the applicant. Second, the delays must be ‘dilatory.” If both prongs
are met, the delay is without ‘good cause.”” Washington Public Power
Supply System (WPPSS Nuclear Project No. 2), ALAB-722, 17 NRC
546, 551 (1983). In other words, the proponent of the contention must
articulate some basis to show that the applicant is responsible for the
delay and has acted intentionally and without a valid business purpose.
Id. at 553.

Under this standard, DCC’s contentions present no adequate basis for
relief. DCC'’s allegations do not attack the sufficiency of applicants’ as-
serted reasons for the delay. Rather, they raise questions about the need
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for power, cost of completion and financial consequences to both the
utility and to the ratepayers. These questions are far beyond the scope of
a construction permit extension proceeding, which is confined to the
factual basis asserted for the delay.?

In denying its request to intervene in this proceeding, we do not now
rule that DCC is without any remedy for its concerns before NRC. If
DCC has concerns specifically related to the proposal to permit Seabrook
to operate, those concerns should be addressed, under 10 C.F.R.
§ 2.714, to the presiding Atomic Safety and Licensing Board. Pacific Gas
and Electric Co. (Diablo Canyon Nuclear Power Plant, Units 1 and 2),
CLI-81-6, 13 NRC 443 (1981). Moreover, we pointed out in WPPSS
that 10 C.F.R. § 2.206 thereafter allows any person to seek the institution
of a show-cause proceeding under 10 C.F.R. § 2.202. The staff must con-
sider and respond to such requests for regulatory action where the re-
quest specifies the action requested and sets forth the facts that consti-
tute the basis for the request. At this point, the Commission expresses
no opinion on the issue of whether or not the concerns of DCC, if
pursued, are legally cognizable and provide a basis for relief either in the
Seabrook OL proceeding or under 10 C.F.R. § 2.206.

Connecticut Division of Consumer Counsel’s petition to intervene in
the construction permit renewal proceeding for Seabrook Unit 2 is
denied. Seacoast Anti-Pollution League’s motion for joinder is moot.

It is so ORDERED.?

For the Commission

SAMUEL J. CHILK
Secretary of the Commission

Dated at Washington, D.C.,
this 29th day of March 1984,

2The only contentions that give pause under this standard are DCC's allegations that construction of
Seabrook 2 has been *‘scaled down dramatically™ and that “the only money being spent on Seabrook 2
is not for the purpose of completing construction, but rather for the purpose of not losing Seabrook 2’s
construction permit™ (Petition at 405). Under the Appeal Board test, delay for financial reasons consti-
tutes delay for a valid business purpose, and is therefore not considered “dilatory.™ WPPSS, supra, 17
NRC at 552 n.6.

3 Commissioner Gilinsky was not present when this order was affirmed, but had previously indicated his
approval.
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Cite as 19 NRC 981 (1984) ALAB-766

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING APPEAL BOARD
Administrative Judges:

Gary J. Edles, Chairman
Dr. John H. Buck

In the Matter of Docket No. 50-289-SP
(Emergency Planning)

METROPOLITAN EDISON COMPANY,
etal.
(Three Mile Island Nuclear
Station, Unit No. 1) April 2, 1984

The Appeal Board declines, for lack of jurisdiction, to reconsider
ALAB-697, its decision in this special restart proceeding affirming the
Licensing Board’s finding that certain emergency plans for the nuclear
reactor are adequate.

APPEAL BOARD: JURISDICTION

Under settled principles of finality of adjudicatory action, once an
appeal board has finally determined a discrete issue in a proceeding, its
jurisdiction is terminated with respect to that issue, absent a remand
order. Virginia Electric and Power Co. (North Anna Nuclear Power
Station, Units 1 and 2), ALAB-551, 9 NRC 704, 708-09 (1979); Public
Service Co. of New Hampshire (Seabrook Station, Units 1 and 2),
ALAB-513, 8 NRC 694, 695 (1978).
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APPEAL BOARD: JURISDICTION

When the Commission declines to review an appeal board decision, a
final agency determination has been made resulting in the termination
of appeal board jurisdiction. Seabrook, supra, 8 NRC at 695.

APPEAL BOARD: JURISDICTION

Appeal Board jurisdiction over previously determined issues is not
necessarily preserved by the pendency before it of other issues in a
proceeding. North Anna, supra, 9 NRC at 708-09; Seabrook, supra, 8
NRC at 695-96.

MEMORANDUM AND ORDER

On October 22, 1982, we affirmed a Licensing Board decision dealing
with those aspects of emergency planning for Three Mile Island Nuclear
Station, Unit 1, that were challenged by intervenors Norman and Marjo-
rie Aamodt in this special proceeding to determine whether Unit 1 may
resume operation.! We approved the Licensing Board’s determination
that the emergency plans under attack were adequate, subject to the con-
dition that before restart the Commonwealth of Pennsylvania’s agricul-
tural information brochure, containing emergency information, must be
distributed to all farmers located within a 10-mile radius of the plant.2
We also made specific recommendations for improvement of that
brochure.? The Commission indicated in February 1983 that it would
not review our decision.4

A revised brochure was subsequently prepared and distributed on
June 29, 1983. Dissatisfied with the new publication, the Aamodts ask
us to reconsider our determination that emergency planning for farmers
is adequate.’ The licensee opposes the Aamodts’ motion on the grounds
that we no longer retain jurisdiction and the motion presents no new

T ALAB-697, 16 NRC 1265 (1982). The Aamodts questioned the Licensing Board's findings in four
areas: information transmittal, public education, emergency plans for farmers and the ingestion expo-
sure pathway, /d. at 1269,

2 1d. at 1289,

3 1d. at 1279-80.

4 See Memorandum from S.J. Chilk, Secretary to the Commission, to the Appeal Board and Parties
(February 3, 1983).

5 Aamodt Motion for Reconsideration of ALAB-697 in VICW of New Information Concerning Emergen-
cy Planning for Farmers (March 7, 1984).
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arguments.® Because we agree that jurisdiction over the matter has been
lost, we must decline the invitation to reconsider ALAB-697.

Under settled principles of finality of adjudicatory action, once we
have finally determined discrete issues in a proceeding, our jurisdiction
is terminated with respect to those issues, absent a remand order by the
Commission or a court issued during the course of its review of our
decision. Virginia Electric and Power Co. (North Anna Nuclear Power
Station, Units 1 and 2), ALAB-551, 9 NRC 704, 708-09 (1979); Public
Service Co. of New Hampshire (Seabrook Station, Units 1 and 2),
ALAB-513, 8 NRC 694, 695 (1978). As mentioned, we determined the
Aamodts’ emergency planning issues in October 1982. Indeed, we
issued a companion decision on the same day resolving all other
emergency planning issues.” It is clear that where, as here, the Commis-
sion declines to review our decision, a final agency determination has
been made resulting in the termination of our jurisdiction.?

To be sure, issues related to management capability in this proceeding
are still before us. That we may yet be considering some issues in a
proceeding, however, does not preserve our jurisdiction over issues pre-
viously determined.® We are constrained by lack of jurisdiction,
therefore, to dismiss intervenors’ request for reconsideration.

The motion to reconsider ALAB-697 is dismissed.
It is so ORDERED.

FOR THE APPEAL BOARD

C. Jean Shoemaker
Secretary to the
Appeal Board

6 Licensee’s Opposition to Aamodt Motion for Reconsideration of ALAB-697 (March 23, 1984) at 1.3
Our practice set forth in Maine Yankee Atomic Power Co. (Maine Yankee Atomic Power Station),
ALAB-166, 6 AEC 1148, 1150 n.7 (1973), and reiterated in Houston Lighting and Power Co. (Allens
Creek Nuclear Generating Station, Unit 1), ALAB-544, 9 NRC 630, 631 (1979), is that parties need
not respond to a motion for reconsideration unless we request them to do so. No such request was made
here and the NRC staff notified us of its intention not to respond. Letter from J.R. Gray to the Appeal
Board (March 22, 1984).

7See ALAB-698, 16 NRC 1290 (1982).

8 See ALAB-513, supra, 8 NRC at 695.

9 North Anna, supra, 9 NRC at 708-09; Seabrook, supra, 8 NRC at 695-96 (footnote omitted).
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Cite as 19 NRC 984 (1984) ALAB-767

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING APPEAL BOARD
Administrative Judges:

Alan S. Rosenthal, Chairman
Gary J. Edles
Howard A. Wilber

In the Matter of Docket No. 50-508-0OL

WASHINGTON PUBLIC POWER
SUPPLY SYSTEM, et al.
(WPPSS Nuclear Project No. 3) April 10, 1984

The Appeal Board affirms the Licensing Board determination made
on remand that an untimely petitioner for intervention in this operating
license proceeding has made an adequate showing under 10 C.F.R.
2.714(a) (1) that it “may reasonably be expected to assist in developing
a sound record,” in support of the Licensing Board’s previous grant of
late intervention.

RULES OF PRACTICE: UNTIMELY INTERVENTION

A late petitioner can establish that its participation may reasonably be
expected to assist in developing a sound record by (1) identifying specifi-
cally at least one witness it intends to present; and (2) providing suffi-
cient detail respecting that witness’ proposed testimony to permit the
Board to reach a reasoned conclusion on the likely worth of that testimo-
ny on one or more of its contentions. Washington Public Power Supply
System (WPPSS Nuclear Project No. 3), ALAB-747, 18 NRC 1167,
1181 (1983). ‘
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APPEARANCES

Nicholas S. Reynolds and Sanford L. Hartman, Washington, D.C., for
the applicant, Wa_'shingtor; Public Power Supply System.

Nina Bell, Portland, Oregon, for the petitioner, Coalition for Safe
Power. ) ,

Donald F. Hassell for the Nuc!ear Regulatory Commission staff.

DECISION

After the prescribed period for doing so had expired, the Coalition for
Safe Power (Coalition) filed a petition for leave to intervene in this
operating license proceeding involving the WPPSS Nuclear Project No.
3. Last November, on the appeal of the Washington Public Power
Supply System (applicant),' we vacated the Licensing Board’s grant of
intervention and remanded the matter to that Board for ‘the purpose of
requiring the Coalition to make a further showing with’ regard to the
extent to which its participation in the proceeding ‘may reasonably be ex-
pected to assist in developing a sound record.” "2 The Board complied
with that directive, determined that the Coalition’s further showing was
adequate, and accordingly reinstated its prior admission of the Coalition
to the proceeding.? The applicant appeals once again.* Persuaded that it
has not come even close to providing the requisite “clear demonstration
of an unmistakable abuse of discretion on the anensmg Board’s part,”s
we affirm.

A late petitioner can establlsh that its partlclpatxon may reasonably be
expected to assist in developing a sound record by “(1) identify[ing] spe-
cifically at least one witness it intends to present; and (2) providling]
sufficient detail respecting that witness® proposed testimony to permit
the Board to reach a reasoned conclusion on the likely worth of that tes-
timony on one or more of [its] contentions.”® On the remand here, the

'

1 The System's co-applicants did not join in the appeal.

2 ALAB-747, 18 NRC 1167, 1170-71 (1983). This is the third of the five faclors set forth in 10 C. F R.
2.714(a) (1) that govern the acceptance of a belated intervention petition.

3 March 2, 1984 memorandum and order (unpublished),

4 Both the Coalition and the NRC stafl oppose the appeal.

5 ALAB-747, supra, 18 NRC at 1181,

6 Ibid.
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Coalition informed the Licensing Board that it intended to present Jack
Smith, PhD, in support of its admitted Contention 16, which asserts
that the applicant has underestimated the effects of WPPSS-3 operation
on the aquatic biota in the Chehalis River. We are told by the applicant,
however, that the Coalition did not supply sufficient detail with respect
to Dr. Smith’s qualifications and the substance of his testimony. Thus,
the applicant would have it, the Licensing Board was not in a position to
make a reasoned judgment with regard to the Coalition’s potential con-
tribution on Contention 16.

Insofar as Dr. Smith’s qualifications are concerned, the Coalition rep-
resented him to be “an aquatic toxicologist with graduate degrees from
Harvard University [and] broad experience with analysis of discharges
into waterways, the control of chemical pollutants and [their] ecological
impacts.”’ If these representations are founded in fact, there can be little
doubt that Dr. Smith is qualified to give expert testimony on Contention
16. And had the applicant wished to verify their accuracy, it could have
called upon the Coalition to provide further information pertaining to
Dr. Smith’s educational and vocational background. The record does not
disclose that any such request was ever made. That being so, the appli-
cant is foreclosed from now asserting that the Coalition’s representations
were not adequately developed and that the Licensing Board therefore
was not entitled to rely upon them.

The Coalition additionally furnished the Licensing Board with a sum-
mary of Dr. Smith’s analysis of the portions of the applicant’s Environ-
mental Report concerned with aquatic impacts.® The summary is thereaf-
ter referred to by the Coalition as Dr.-Smith’s “testimony.” On the
strength of that material, the Licensing Board could reasonably

T Intervenor's Further Supplement to Petition for Leave to Intervene (January 10, 1984) at 2.
8/d ar3. .
9 Ibid.
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conclude, as it did, that the Coalition has the ability to assist in develop-
ing a sound record on Contention 16.1°

Affirmed.
It is so ORDERED.

FOR THE APPEAL BOARD

C. Jean Shoemaker
Secretary to the
Appeal Board

10 March 2, 1984 memorandum and order at 9-10.

11 The Licensing Board still has before it the question of the extent to which the Coalition will be allow-
ed to litigate issues apart f[rom Contention 16. See Applicant’s Motion for Reconsideration and/or Refer-
ral or Certification (March 20, 1984) at 3-14. Needless to say, we now intimate no opinion respecting

that question.
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Cite as 19 NRC 988 (1984) ALAB-768

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING APPEAL BOARD
Administrative Judges:

Alan S. Rosenthal, Chairman
Thomas S. Moore
Howard A. Wilber

In the Matter of Docket Nos. 56-41 3
50-414

DUKE POWER COMPANY, et al.
(Catawba Nuclear Station,
Units 1 and 2) April 17,1984

The Appeal Board dismisses a referral by the Licensing Board of a
ruling rejecting portions of an untimely contention advanced by interve-
nors in this operating license proceeding. The Appeal Board finds that
the Licensing Board ruling can await appeal from that Board’s final deci-
sion without causing truly exceptional delay or expense, and that Appeal
Board involvement in the proceeding at this time is not compelled by
any public interest.

PLANT DESIGN: GENERAL CRITERIA

All nuclear power facilities are required to have an onsite electric
power system to permit the functioning of structures, systems, and
components important to safety in the event that the facility’s offsite
electric power system is inoperative. 10 C.F.R, Part 50, Appendix A,
General Design Criterion 17.
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RULES OF PRACTICE: INTERLOCUTORY APPEAL

Interlocutory review of licensing board action on specific contentions,
whether in admitting or rejecting them, is generally disfavored. See
Duke Power Co. (Catawba Nuclear Station, Units 1 and 2), ALAB-687,
16 NRC 460, 465 (1982), rev'd in part on other grounds, CLI-83-19, 17
NRC 1041 (1983)

RULES OF PRACTICE: INTERLOCUTORY APPEAL

An intervenor aggrieved by threshold licensing board action on one of
its contentions customarily must await the board’s initial decision before
seeking appeal board review. On appeal from an initial decision under 10
C.F.R. 2.762(a), an intervenor can assert that a licensing board ruling
on the admissibility of a contention was erroneous. See, e.g., Texas Utili-
ties Generating Co. (Comanche Peak Steam Electric Station, Units 1 and
2), ALAB-599, 12 NRC 1, 2 n.1 (1980), and cases cited.

RULES OF PRACTICE: INTERLOCUTORY APPEAL

In the absence of a potential of truly exceptional delay or expense, the
risk that a licensing board’s interlocutory ruling may eventually be
found to have been erroneous, and that because of the error further pro-
ceedings may have to be held, is one which must be assumed by that
board and the parties to the proceeding. Commonwealth Edison Co. (Zion
Station, Units 1 and 2), ALAB-116, 6 AEC 258, 259 (1973).

APPEARANCES

Robert Guild, Columbia, South Carolma for the mtervenor Palmetto
Alliance.

Jesse L. Riley, Charlotte, North Carolina,. for the intervenor, Carolina
Environmental Study Group,

J. Michael McGarry, III, and Anne W. Cottingham, Washington,
D.C., and Albert V. Carr, Jr., Charlotte, North Carolina, for the
applicants, Duke Power Company, et al.

George E. Johnson for the Nuclear Regulatory Commission staff.
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MEMORANDUM AND ORDER

This proceeding is pending before the Licensing Board on an applica-
tion for operating licenses for the two units of the Catawba Nuclear
Station. Before us is that Board’s referral under 10 C.F.R. 2.730(f) of a
ruling rejecting two segments of a three-part untimely contention ad-
vanced by intervenors Palmetto Alliance and the Carolina Environmen-
tal Study Group.! The referral is supported by the intervenors and op-
posed by the applicants and the NRC staff. For the reasons set forth
below, we conclude that interlocutory appellate review of the rulmg is
not warranted.

A. All nuclear power facilities are required to have an onsxte electric
power system to permit the “functioning of structures, systems, and
components important to safety” in the event that the facility’s offsite
electric power system is inoperative.? At Catawba, diesel generators
manufactured by Transamerica Delaval Incorporated (TDI) are a key
element of the onsite system.

Subsequent to the commencement of the evidentiary hearing in this
proceeding, the NRC staff called attention to a number of problems asso-
ciated with TDI diesel generators at other nuclear power plants.? This
disclosure prompted the intervenors to seek orally the admission of a
new contention addressed to the reliability of the Catawba generators.?
As rephrased by the Licensing Board, the contention asserted that:

The Applicants [Duke Power Company, er al.] have not demonstrated a reasonable
assurance that the TDI emergency diesel generators at the Catawba Nuclear Station
can perform their safety function in service because of:

(1) inadequate design of the crankshafts;
(2) deficiencies in quality assurance at TDI;

(3) operating performance history of TDI generators at other nuclear facilities.s

1 Fet):ruary 23, 1984~Licensing Board Memorandum and brder (unpublished) (hereafter February 23
order).

210 C.F.R. Part 50, Appendix A, General Design Criterion 17.

3 See Board Notifications 83-160 and 83-160A dated October 21 and November 17, 1983, respectively.

4 Tr. 9620-25.

5 February 23 order at 4; Tr. 12,437-42.
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In determining whether to allow the contention, the Licensing Board
applied the five factors set forth in 10 C.F.R. 2.714(a).¢ It concluded
that that portion of the contention pertaining to the adequacy of the
crankshaft’s design should be conditionally admitted.” The remainder
(concerned with quality assurance at the TDI factory and operating ex-
perience with TDI diesel generators at other nuclear facilities) was
rejected. As the Licensing Board saw it, those portions of the contention
could not as a practical matter be “litigated and adjudicated in the next
few months” and thus the delay factor came into play.® Further, the
Board thought the quality assurance and operating experience issues to
"be more complex than the accepted crankshaft issue and apparently en-
tertained doubt as to the ability of the intervenors to contribute to the
development of a sound record on them.? Finally, the Board had this to
say:

In addition, we were also strongly influenced by the fact that the TDI quality
assurance and operational performance issues are generic in the sense that [they]
may potentially affect some fifteen difTerent facilities. Contentions having apparent
generic application have already been admitted in the pending Shoreham, Perry and
Comanche Peak operating license cases, and it appears likely that such contentions
will be put forward in other cases as well. (See Long Island Lighting Company
(Shoreham Station), Docket No. 50-322-OL, Tr. 21,611-22,617; Cleveland Electric Il-
luminating Company (Perry Plant), Memorandum and Order of December 23, 1983;
Texas Utilities Generating Company {Comanche Peak Station), Memorandum of

" January 31, 1984, It seems to us, therefore, that consideration should be given to
some procedural mechanism whereby these generic issues could be litigated in a
single proceeding, by a lead-case approach, a special proceeding with multi-party
participation, or possibly by some other vehicle. Such a mechanism would promote
concentration of resources and an expeditious and thorough ventilation of these
issues. But it makes no sense to us that these generic issues be litigated simultane-
ously and piecemeal in several individual licensing proceedings like this one.!?

6 Those factors are:
(i) Good cause, if any, for failure to file on time.

(ii) The availability of other means whereby the petitioner’s interest will be protected.

(iii) The extent to which the petitioner’s participation may reasonably be expected to assist in de-
veloping a sound record.

(iv) The extent to which the petitioner's interest will be represented by existing parties.

(v) The extent to which the petitioner’s participation will broaden the issues or delay the
proceeding.

In an earlier decision in this proceeding, the Commission held that all five factors must be considered
in passing upon whether to admit a late contention. CLI-83-19, 17 NRC 1041 (1983).

7 The Board imposed the condition that the intervenors submit by April 2, 1984 the names of the
expert witnesses who will testify for them on the crankshaft design matter, a statement of their qualifica-
tions and a summary of their proposed testimony (Tr. 12,548). See Mississippi Power & Light Co. (Grand
Gulf Nuclear Station, Units 1 and 2), ALAB-704, 16 NRC 1725, 1730 (1982).

8 The fifth Section 2.714(a) factor, see note 6, supra.

9 The third Section 2.714(a) factor, see note 6, supra.

10 February 23 order at 7.
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As the basis for referring the rejection to us, the Licensing Board ex-
pressed the opinion that

early appellate guidance “is necessary to prevent detriment to the public interest or
unusual delay or expense.” 10 C.F.R. § 2.730(f). See [Public Service Co. of Indiana
(Marble Hill Nuclear Generating Station, Units 1 and 2), ALAB-405, 5 NRC 1190,
1192 (1977)]. There might well be unusual delay and expense for the Applicants in
this case should our exclusion rulings turn out to be wrong. But the compelling case
for referral is the potential impact of the generic diesel generator issues on a
number of pending cases. In the absence of some early appellate consideration and
coordination of those issues, the resulting delays, expenses and detriments to the
public interest could be considerable,!!

B. At a prior stage of this proceeding, we took note of “our general
policy disfavoring interlocutory review of licensing board action on
specific contentions.”!? Although the allusion was in the context of the
Licensing Board’s conditional admission of certain contentions, the
policy applies equally to licensing board rejection of contentions in cir-
cumstances where, as here, the rejection does not operate to deny party
status to their proponent. As we have often observed, an intervenor ag-
grieved by threshold Licensing Board action on one of its contentions
customarily must await the rendition of the Board’s initial decision
before seeking our intercession. If dissatisfied with the initial decision,
on an appeal from it under 10 C.F.R. 2.762(a) the intervenor can assert,
inter alia, that the Board’s ruling on the admissibility of the contention
was erroneous.!’ To be sure, should the assertion carry the day, the
almost inevitable result would be a remand to the Licensing Board for
further proceedings on the improperly excluded contention(s). Over a
decade ago, however, we stressed (in the course of dismissing a Licens-
ing Board referral of an interlocutory ruling) that

in the absence (as here) of a potential of truly exceptional delay or expense, the risk
that a licensing board's interlocutory ruling may eventually be found to have been
erroneous, and that because of the error further proceedings may have to be held,
is one which must be assumed by that board and the parties to the proceeding.!*

With due respect for the contrary view of the Board below, we cannot
agree that a potential of truly exceptional delay or expense would attend

114, a1 89, .

12 ALAB-687, 16 NRC 460, 465 (1982), rev'd in part on other grounds, CL1-83-19, supra note 6.

13 See, e.g., Texas Utilities Generating Co. (Comanche Peak Steam Electric Station, Units 1 and 2),
ALAB-599, 12 NRC 1, 2 n.1 (1980), and cases cited.

14 Commonwealth Edison Co. (Zion Station, Units 1 and 2), ALAB-116, 6 AEC 258, 259 (1973).
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upon our leaving its referred ruling for review (if necessary) at the con-
clusion of the case. Indeed, on that score we see no important distinction
between this case and the innumerable others in which, for one reason
or another, some (albeit not all) of an intervenor’s contentions are not
accepted for litigation,

That being so, what remains for consideration is whether, as the
Licensing Board also concluded, a compelling public interest dictates
our involvement in the TDI diesel generator matter at this time. On this
score as well, we are unable to concur with the Board.

As seen, at the root of the referral is the Board’s belief that the TDI
quality assurance and operational performance issues are generic in char-
acter and, as such, if possible should be litigated in a single proceeding.
What the Board seemingly has in mind is something akin to the lead
case procedure we adopted several years ago in dealing with the issue —
potentially arising in every reactor licensing proceeding — of the envi-
ronmental effects associated with the release of radioactive radon gas
{radon-222) to the atmosphere as a result of the mining and milling of
uranium for reactor fuel.! How practical that approach turned out to be
in'the radon proceeding is open to legitimate question.!s Be that as it
may, however, we have been given no reason to think that any measure
of success it might have achieved in facilitating the resolution of the
radon issue would be repeated here.

Among other things, unlike the radon issue, the issues concerning the
reliability of the TDI diesel generators do not appear to be wholly
generic. We can take official notice that at least four different models of
TDI diesel generators have been supplied to nuclear power facilities; in
this regard, Catawba has DSRV 16 generators, while those at Shoreham
(one of the other reactors referred to by the Licensing Board) are of
Model DSR 48.7 Moreover, insofar as we are aware, the limited operat-
ing history of the various generators has not been precisely the same.

In these circumstances, it is far from clear that any substantial advan-
tage would be gained by removing some of the TDI1 diesel generator
issues from assorted individual licensing proceedings and consolidating
them in one existing (or special) lead proceeding. Accordingly, we see

v

15 See Philadelphia Electric Co. (Peach Bottom Atomic Power Station, Units 2 and 3), ALAB-480, 7
NRC 796 (1978).

16 For the tortuous subsequent history of the adjudication of the radon issue on a lead case basis, see
ALAB-640, 13 NRC 487 (1981), and ALAB-701, 16 NRC 1517 (1982). And the final curtain has not as
yet fallen. See CL1-83-14, 17 NRC 745 (1983), deferring the decision as to possible Commission review
of ALAB-701. .

17 See February 15, 1984 letter from R.E. Boyer, Manager, Quality Assurance, Transamerica Delaval,
to the Director of the NRC OfTice of Inspection and Enforcement. That letter was supplied to the parties
1o the present proceeding as part of Board Notification 84-044 (February 29, 1984).
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no public interest to be served in employing the Licensing Board’s partial
rejection of the intervenors’ diesel generator contention as a springboard
for our pursuit of the Board’s proposal in that regard.!’

The referral contained in the Licensing Board’s February 23, 1984

order is dismissed.
It is so ORDERED.

FOR THE APPEAL BOARD

Barbara A. Tompkins
Secretary to the
Appeal Board

18 Although they do not crucially bear upon our determination respecting the referral, we note in passing
three developments since the issuance of the Licensing Board's February 23 order. First, on February
27, the Board entered an order in which it posed on its own motjon an additional issue related to the
TDI diese! generators. Specifically, the Board referred to a February 17, 1984 letter from the Duke
Power Company that identified four specific problems encountered with the Catawba generators and
asked whether, notwithstanding those problems, there is reasonable assurance that the generators can
perform their function and provide reliable service. Second, on March 23, the intervenors filed 2 motion
to amend and supplement the conditionally admitted crankshaft design contention or, alternatively, to
admit a new contention. Third, on April 13, the Licensing Board dismissed the conditionally admitted
crankshaft design contention on the ground that the intervenors had not met the imposed condition. See
note 7, supra.
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING APPEAL BOARD
Administrative Judges:

Alan S. Rosenthal, Chairman
Gary J. Edles
Howard A. Wilber

In the Matter of Docket No. 5§0-322-0OL

LONG ISLAND LIGHTING
COMPANY
(Shoreham Nuclear Power
Station, Unit 1) April 23, 1984

The Appeal Board certifies to the Commission questions concerning
the terms ‘“important to safety” and ‘“safety-related” as used in the
Commission’s quality assurance regulations, and another question con-
cerning the need for additional environmental evaluation under the Na-
tional Environmental Policy Act prior to the issuance of a license for
low-power operation of the Shoreham plant.

PLANT DESIGN: GENERAL CRITERIA

The General Design Criteria (GDC) establish minimum standards for
those structures, systems and components considered important to
safety, i.e., those that “provide reasonable assurance that the facility can
be operated without undue risk to the health and safety of the public.”
10 C.F.R. Part 50, Appendix A, Introduction.
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QUALITY ASSURANCE/QUALIT‘Y CONTROL:
REGULATORY REQUIREMENTS (APPLICABILITY)

" Appendix B to 10 C.F.R. Part 50 delineates the quality assurance re-
quirements for the design, construction and operation of various
structures, systems and components of a nuclear power reactor. These
quality assurance requirements apply to all activities affecting the safety-
related functions of these structures, systems and components. 10
C.F.R. Part 50, Appendix B, Introduction.

RULES OF PRACTICE: INTERVENTION PETITIONS
(LATE-FILED CONTENTIONS)

Licensing boards have discretion to admit late-filed contentions and
appeal boards are not readily disposed to overturn such board
determinations. See Washington Public Power Supply System (WPPSS
Nuclear Project No. 3), ALAB-747, 18 NRC 1167, 1171 (1983).

MEMORANDUM AND CERTIFICATION TO
. THE COMMISSION :

I. INTRODUCTION

1. A recurring issue in reactor operating license proceedings is
whether the facility has been properly constructed. In most instances,
the focus has been upon the development and execution of a quality
assurance program designed to ensure proper construction and minimize
the possibility that construction deficiencies of potential safety signifi-
cance will go undetected and therefore unrectified.!

We have before us appeals in connection with the Licensing Board’s
partial initial decision in this operating license proceeding.? Among the
matters resolved by the Board was the adequacy of the applicant’s
compliance with the quality assurance requirements of 10 C.F.R. Part
50. Specifically, intervenors Suffolk County, New York, and the Shore-
ham Opponents Coalition challenge the methodology used by the appli-
cant Long Island Lighting Company (LILCO) in the classification and

1 See generally Union Electric Co. (Callaway Plant, Unit 1), ALAB-740, 18 NRC 343 (1983), reconsidera-
tion denied, ALAB-750, 18 NRC 1205 (1983), as modified, ALAB-T50A, 18 NRC 1218 (1983).
2 See LBP-83-57, 18 NRC 445 (1983).
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qualification of plant structures, systems and components for the pur-
pose of the quality assurance program, and the assessment of potential
interactions among plant systems. Contention 7B, which the Board craft-
ed from related contentions proffered by the intervenors, reads:

LILCO and the Staff have not applied an adequate methodology to Shoreham to
analyze the reliability of systems, taking into account systems interactions and the
classification and qualification of systems important to safety, to determine which se-
quences of accidents should be considered within the design basis of the plant, and
if so, whether the design basis of the plant in fact adequately protects against every
such sequence. In particular, proper systematic methodology such as the fault-tree
and event-tree logic approach of the IREP program or a systematic failure modes
and effect analysis has not been applied to Shoreham. Absent such a methodological
approach to defining the importance to safety of each piece of equipment, it is not
possible to identify the items to which General Design Criteria 1, 2, 3, 4, 10, 13, 21,
22, 23, 24, 29, 35, 37 apply, and thus it is not possible to demonstrate compliance
with these criteria.>

In short, the intervenors claimed that there must exist some quality
assurance program for all structures, systems and components that are
“important to safety” within the meaning of General Design Criterion
(GDCQ) 1,4 i.e., those that play any role in assuring that the plant can be
operated without undue risk to the health and safety of the public. In
their view, LILCO has impermissibly restricted its quality assurance pro-
gram to those items that are “safety-related” within the meaning of Ap-
pendix B to Part 50 and Appendix A to Part 100.

The applicant argued, to the contrary, that the term “safety-related”
within the meaning of the quality assurance requirements of Appendix B
to Part 50 is synonymous with the term “important to safety” contained
in the Commission’s General Design Criteria. It contended that it has in
place a quality assurance program in total compliance with Part 50 for all
safety-related items but also asserted that all nonsafety-related items
have received quality assurance commensurate with their significance to
the plant’s safe and reliable operation.

The NRC staff maintained, as a threshold matter, that the contentions
put forth by the intervenors did not meet the requirements of 10 C.F.R.
§ 2.714(a) for late filings or the specificity requirement of 10 C.F.R.
§ 2.714(b). Nevertheless, the staff supported the intervenors’ substan-
tive position that the term “important to safety” is broader in scope
than the term “safety-related.”

3 See LBP-82-19, 15 NRC 601, 611 (1982), See generally id. at 605-12.
410 C.F.R. Part 50, Appendix A.
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Based on the evidence of record, the Licensing Board resolved in the
applicant’s favor all quality assurance issues that were litigated. It agreed
that LILCO had applied quality assurance to every structure, system and
component at Shoreham commensurate with each item’s contribution to
plant safety and reliability. In arriving at this determination, however, it
concluded, in accordance with the views of the intervenors and the staff,
that “the class of structures, systems, and components that is important
to safety is larger than, and includes, the class of structures, systems,
and components that is safety-related.” To ensure adherence to this
definitional distinction, the Board imposed an operating license condition
requiring LILCO to acknowledge and adopt a classification scheme
under which the term “important to safety” is given a broader meaning
than the term “safety-related.”

On appeal, the parties maintain the positions taken below.® In this
connection, the staff contends that the license condition is needed to
ensure continued adherence by LILCO to the definitional distinction
found by the Board.” Because of the importance and novelty of the ques-
tion presented, we granted a request by the Ultility Safety Classification
Group, which is made up of 39 electric utility companies that own over
half of the planned or operating commercial nuclear units in the
country, to participate in the appeal as amicus curiae. The Group argues
that the definitions advocated by the NRC staff, and adopted by the
Board, are inconsistent with the historical interpretation of the term
“important to safety” and are impermissibly broad and vague. It argues
further that such a significant change affecting the entire industry
should, in any event, be effected only through notice and comment
rulemaking procedures.®

2. As a separate matter, Suffolk County asserted below, and reiter-
ates on appeal, that the Commission must make a separate and inde-
pendent assessment under the National Environmental Policy Act
(NEPA) of the environmental effects of licensing the Shoreham plant
for low power operation. Although full power operation is the subject of
an environmental impact statement, the County claims that it is unlikely
that offsite emergency preparedness plans will turn out to be satisfactory
in view of the opposition of county and state officials, and thus there is
no basis to believe that full power operation will ever occur. As a

3 LBP-83-57, supra, 18 NRC at 546.

6 See generally Suffolk County Brief in Support of Appeal of Licensing Board Partial Initial Decision
(December 23, 1983) at S, 7-11; App. Tr. 33-34; LILCO’s Brief on Appeal (December 23, 1983) at 1-6;
LILCO's Reply Brief (March 2, 1984) at 4, NRC Stafl"s Brief in Opposition (March 9, 1984) at 4-5.

7T NRC Staffs Brief at 61-68.

8 Utility Safety Classification Group's Brief Amicus Curiae (December 23, 1983) at 1-4,
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consequence, a further environmental assessment of the costs and bene-
fits of low power operation is required. The Licensing Board rejected
that claim. As we explain in more detail below, it found that such rejec-
tion was mandated by the Commission’s disposition of an earlier Suffolk
County request to defer consideration of low power licensing in view of
the uncertainties associated with offsite emergency planning.

II. BACKGROUND

All nuclear power plants contain structures, systems and components
that prevent or mitigate the consequences of postulated accidents and
thus are necessary to ensure the safety of the plant. The General Design
Criteria (GDC) establish minimum standards for those structures, sys-
tems and components considered important to safety, i.e., those that
“provide reasonable assurance that the facility can be operated without
undue risk to the health and safety of the public.”?

GDC 1 states, in part:

Structures, systems, and components important to safety shall be designed, fabricated,
erected, and tested to quality standards commensurate with the importance of the
safety functions to be performed. ... A quality assurance program shall be established
and implemented in order to provide adequate assurance that these structures, systems, and
components will satisfactorily perform their sqfety functions. [Emphasis added.}

GDC 2 requires that “structures, systems, and components important to
safety” be designed to withstand the effects of natural phenomena such
as earthquakes without loss of capability to perform their safety
functions. In this connection, Appendix A to Part 100 of the Commis-
sion’s regulations defines a “Safe Shutdown Earthquake” (the most
severe seismic event analyzed for a nuclear power plant) and requires
that certain items be designed to remain functional for that event. The
items are those necessary to assure (1) the integrity of the reactor cool-
ant pressure boundary; (2) the capability to shut down the reactor and
maintain it in a safe shutdown condition; or (3) the capability to prevent
or mitigate the consequences of accidents which could result in potential
offsite exposures comparable to the guideline exposures of 10 C.F.R.
Part 100,10

Appendix B to 10 C.F.R. Part 50 of the Commission’s regulations
delineates the quality assurance requirements for the design, construc-

910 C.F.R. Part 50, Appendix A, Introduction.
1010 C.F.R. Part 100, Appendix A, 11I(c).
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tion and operation of various structures, systems and components.
These quality assurance requirements apply to all activities affecting the
safety-related functions of those structures, systems and components.!!
Those structures, systems, components or functions deemed “safety-
related” are not defined in Part 50, but a definition is incorporated in
Appendix A to Part 100, which implements GDC- 2. That provision
reads, in part:

The nuclear power plant shall be designed so that, [f the Safe Shutdown Earthquake
occurs, certain structures, systems, and components will remain functional. These
structures, systems, and components are those necessary to assure (i) the integrity of
the reactor coolant pressure boundary, (ii) the capability to shut down the reactor
and maintain it in a safe condition, or (iii) the capability to prevent or mitigate the
consequences of accidents which could result in potential offsite exposures compara-
ble to the guideline exposures of this part. In addition to seismic loads, including
aftershocks, applicable concurrent functional and accident-induced loads shall be
taken into account in the design of these safety-related structures, systems, and .
components,1?

In short, safety-related items are those necessary to satisfy the tripartite
test of Appendix A to Part 100,

III. CONCLUSION

We have decided to certify the question of the proper interpretation of
the regulations to the Commission for disposition. As set out in more
detail below, we find the existing regulations too varied and the historic
industry and agency practice too diverse simply to set forth what we per-
ceive to be the proper interpretation of the regulations. Furthermore,
we are convinced that any disposition of this issue will have ramifications
far beyond the current adjudication. As a consequence, we believe that
it should be addressed in a more generic context. This can be accom-
plished by certifying the matter to the Commission, which may choose
to employ its rulemaking powers if it deems them appropriate.!?

1110 C.F.R. Part 50, Appendix B, Introduction (emphasis added).

12 10 C.F.R. Part 100, Appendix A, VI(a) (1) (emphasis added).

13 As earlier noted, the staff claims that the contention should never have been litigated. In addition to

the two arguments it raised below, it now claims that the Board's reformulation into a single broad and

vague contention was inconsistent with procedures for the exercise of the Board's sua sponte authority

under 10 C.F.R, § 2.760a. Our preliminary examination suggests that the Board’s action was proper. In

the first place, licensing boards have discretion to admit late-filed contentions and we are not readily dis-

posed to overturn board determinations in that respect. See Washington Public Power Supply System

(WPPSS Nuclear Project No. 3), ALAB-747, 18 NRC 1167, 1171 (1983). Moreover, despite any initial
(Continued)
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We have also decided to refer to the Commission for disposition the
question of the effect of its earlier decision on Suffolk County’s claim
that- NEPA requires a separate evaluation of low power licensing. We dis-
cuss the quality assurance and environmental issues separately, and
turn, first, to the issue of the construction of the Commission’s quality
assurance regulations.

IV. DISCUSSION

1. In our view, the Commission’s regulations are too inconsistent to
provide a ready answer to the definitional dispute. Although mere incon-
sistency does not ordinarily prevent an adjudicatory tribunal from inter-
preting regulations, such interpretation in the instant case would necessi-
tate a wholesale rejection of one or more-portions of the regulations in
favor of others. We are reluctant to pursue such course.

Particularly when read in light of their administrative development,
the regulations do not point definitively in one direction or the other.
There is support in the regulations for the notion that “important to
safety” is equivalent to “safety-related,” as LILCO and the amicus
argue. As originally proposed, the General Design Criteria did not
employ the term “important to safety” at all; instead, GDC 1 described
systems and components “essential” to the prevention or mitigation of
accidents, while GDC 37 used the expression ‘“engineered safety
features.” Such engineered safety features, as set forth in GDC 37, were
those intended to assure further the safety provided by the core design,
the -reactor coolant pressure boundary, and their protection systems.!4
Thus, the term “engineered safety features™ as originally employed is
similar to the current terminology defining safety-related items as used
in 10 C.F.R. Part 100. In the final rule, adopted more than three years
later, the terms “essential” and “engineered safety features” were elim-
inated with only the following brief discussion:

lack of specificity, it seems clear that the issue was amply particularized during the course of the
litigation. We also note that 26 days of hearing were devoted to an issue of obvious and continuing
importance, the Licensing Board and the parties have addressed it fully at the hearing stage and on
appeal, and no party is prejudiced by its consideration at this time. Particularly in light of our determina-
tion that the substantive issue is best addressed by the Commission, we are not prepared cither to dis-
miss the contention on procedural grounds or to remand the matter to the Licensing Board for a post
hoc evaluation of its timeliness or specificity.

14 See 32 Fed. Reg. 10,213, 10,215, 10,216-17 (1967).
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The term “engineered safety features™ has been eliminated from the revised criteria
and the requirements for “engineered safety features” incorporated in the criteria
for individual systems.!S

The term “‘important to safety” was introduced without explanation.
Such lack of any specific explication for the change in language between
the proposed and final rule lends credence to the LILCO claim that no
substantive difference was intended between “engineered safety fea-
tures” and items “important to safety.”

Similarly, 10 C.F.R. Part 21, dealing with the ongoing requirement for
reporting defects that could pose safety hazards, suggests an identity be-
tween items that are “safety-related” and those that are “important to
safety.” It defines a “basic component” by reference to the three ele-
ments used in Part 100 to describe safety-related components.!® Yet the
same regulation includes among basic components “design, inspection,
testing, or consulting services important to safety that are associated
with the component hardware. ., .17 ’

It is unquestioned, however, that, as the staff and intervenors point
out, a recent Commission rulemaking effort resulted in a regulation that
plainly distinguishes between the two terms. 10 C.F.R. § 50.49(b), deal-
ing with environmental qualification of electric equipment, reads in part:

Electric equipment important to safety covered by this section is:

(1) Safety-related electric equipment: This equipment is that relied upon to remain
functional during and following design basis events to ensure (i) the integrity of the
reactor coolant pressure boundary, (ii) the capability to shut down the reactor and
maintain it in a safe shutdown condition, and (iii) the capability to prevent or miti-
gate the consequences of accidents that could result in potential offsite exposures
comparable to the 10 C.F.R. Part 100 guidelines. ...

(2) Nonsafety-related electric equipment whose failure under postulated environ-
mental conditions could prevent satisfactory accomplishment of safety functions
specified in subparagraphs (i) through (iii) of paragraph (b) (1) of this section by the
safety-related equipment.

(3) Certain post accident monitoring equipment [emphasis added, footnotes
omitted].

While we have not undertaken an exhaustive examination of all Com-
mission regulations, we are satisfied that they do not provide a consistent
answer to the definitional dilemma.

15 36 Fed. Reg. 3255, 3256-57 (1971).
1610 C.F.R. § 21.3(2) ().
1710 CF.R.§ 21.3(a) (3).
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Interpretation and practice over the years appear only to have in-
creased the uncertainty concerning the meaning of these regulatory
terms. As recently as July 1983, when proposing new rules governing
the protection of employees who provide information, the Commission
incorporated the definition of “basic component” found in Part 21, with
the following observation:

Since these definitions have been used in Part 21 for several years, the meaning of
these terms and the scope of the posting requirement should be well understood.'?

Yet the staff acknowledges that the language of Part 21 is “ambiguous”™
and that the “use of the terms has been confused over the years.”!?

When 10 C.F.R. § 50.72 was issued in 1980, it employed the term
“important to safety.”? The term was later dropped from § 50.72 and
not included in the companion changes to 10 C.F.R. § 50.73 made effec-
tive the same day.! The staff explained this alteration as follows:

I noticed that Section 50.73(a) (2)(v) uses the Part 100 definition of safety related
systems. What about systems and components that may be classified as “important
to safety.” Are they included in the scope of the . .. rule?

Answer: 50.72 and 50.73 use neither the phrase “safety-related™ nor “important
to safety™ because of the varying interpretation associated with these terms. The
definition of the systems included in the scope of these rules is provided in the
rules.2?

The staff’s regulatory guides, which describe methods acceptable to
the stafT for implementing specific portions of the regulations, likewise
appear inconsistent. In reviewing the definitions of “important to
safety™ and “‘safety-grade™ in our Three Mile Island Restart decision last
year, we cited Regulatory Guide 1.29 to reinforce our conclusion that
equipment “important to safety”™ may include both safety-grade (ie.,
safety-related)® and non-safety-grade equipment.* LILCO and the Utili-
ty Group now point out that Regulatory Guide 1.105, in contrast, explic-

18 48 Fed. Reg. 31,050, 31,051 (1983).

19 NRC StafT"s Brief at 26 n.28.

2045 Fed. Reg. 13,434, 13,435 (1980).

21 48 Fed. Reg. 39,039, 39,046 (1983), as corrected, 48 Fed. Reg. 40,882 (1983).

21 NUREG-1022, Supp. 1, “License Event Report System™ (February 1984, m 10.

23 See note 30, infra.

24 Metropoliran Edison Co. {Three Mile Island Nuclear Siation, Unit No. 1), ALAB-729. 17 NRC 814,
875-76 (1983).
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itly defines systems important to safety by reference to the three defini-
tional characteristics of safety-related items set out in Part 100.25
This lack of clarity is made manifest by efforts in 1981 and again this
year to prescribe a uniform interpretation for use by all personnel of the
Office of Nuclear Reactor Regulation (NRR). On November 20, 1981,
Director Harold Denton issued a memorandum entitled “Standard Defi-
nitions for Commonly-Used Safety Classification Terms.” By its terms,
the memorandum purports simply to establish *“consistency in the lan-
guage used by all cognizant groups within NRR” and not “dictate new
technical requirements ..., modify existing technical requirements, or
. broaden the existing scope of NRR licensing review.” It seems
clear, however, that at a minimum no such memorandum would have
been necessary if the terms had historically been employed without am-
biguity or inconsistency. Even more important, the memorandum was
intended for use solely within NRR and, as the Licensing Board
observed, there is no evidence that it was ever distributed outside NRR,
let alone adopted by other staff components.2
In January of this year, Darrell G. Eisenhut, the Director of the Divi-
sion of Licensing in the Office of Nuclear Reactor Regulation, sent a
letter to all holders of operating licenses and construction permits, and
applicants for operating licenses, discussing the use of the terms
“important to safety” and “safety-related.” The letter observed, in part:
While previous stafl licensing reviews were not speciﬁcall); directed towards
determining whether, in fact, permittees or licensees have developed quality assur-
ance programs which adequately address all structures, systems and components im-
portant to safety, this was not because of any concern over the lack of regulatory re-
quirements for this class of equipment. Rather, our practice was based upon the
staff view that normal industry practice is generally acceptable for most equipment
not covered by Appendix B within this class.?’

The Licensing Board found that the record in this case reflects no
doubt that there have been differences in the use and application of the
terms by the staff and licensees.?® We agree with that Board’s
observation.

We appreciate that, in reaching its substantive conclusion, the Licens-
ing Board relied in substantial part on our determinations in Three Mile

25 Regulatory Guide 1.105, Rev. 1, *Instrument Setpoints™ (November 1976).

26 | BP-83-57, supra, 18 NRC at 558.

27 Board Notification 84-011, “NRC Use of the Terms ‘Important to Safety’ and ‘Safety Related® ™
(January 18, 1984), Enclosure 1,

23 | BP-83-57, supra, 18 NRC at 558.
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Island Restart.® And we cannot gainsay that those determinations lend
support to the Board’s conclusion. But our Three Mile Island Restart de-
cision was narrowly focused on the reactor there under examination and
applied explicitly to only design requirements as contrasted with quality
assurance requirements. Moreover, we intended in terms to distinguish
between the regulatory term ‘“‘important to safety” and the non-
regulatory term “‘safety-grade” only in the context of an assertion that
all items that may cause, aggravate, or mitigate an accident must be re-
quired to meet safety-grade design criteria. We did not have presented
to us, and thus did not consider, all implications of the relationship be-
tween items “important to safety” and those that are ‘“‘safety-related.”30
Recently, in the Diablo Canyon case, we concluded that the terms
“important to safety” and “safety-related” had been used synonymously
by the applicant and the NRC staff within the context of that operating
license application.?* We reached that conclusion in an oral ruling at a
prehearing conference and thereby precluded the litigation of an issue
raised by the intervenors. On the basis of conceded, serious flaws in the
applicant’s design quality assurance program, we granted the interve-
nors’ motions to reopen the record on the issue of the adequacy of
design quality assurance program for Diablo Canyon. The real issue in
the reopened proceeding, however, quickly became the sufficiency of
the applicant’s design verification program, which was to substitute for
the failed quality assurance program. The intervenors claimed that the
applicant had no design quality assurance program for systems
“important to safety” within the meaning of Appendix A, GDC 1,
Thus, they sought, in effect, to litigate whether the applicant’s design

29 See id. at 558-60, citing Three Mile Island Restart, ALAB-729, supra, 17 NRC at 873-77 (1983).

30 All parties to this proceeding agree that “‘safety-grade™ is equivalent to “safety-related,” and the
Licensing Board observed that it concurs in our view in Three Mile Island Restart that there is no dif-
ference between the two terms. 18 NRC at 559 n.28. In Three Mile Island Restart, we did not assume
that the two terms are synonymous. The Licensing Board in that case had observed that the licensee
agreed that, insofar as maintenance was concerned, “safety-related is not equivalent to and should not
be confused with safety-grade, or other terms used in the industry.” LBP-81-32, 14 NRC 381, 484
(1981). The definition of "safety-relaled.“ including any regulatory history of the term, however, was
not explicitly considered on appeal in that case. See ALAB-729, supra, 17 NRC at 874 n.280. Bur see id.
at 876 n.286, offering our comments on a Commission observation that there are only two ca\egones of
equnpmem safely-grade and nonsafety-grade. The Commission had observed:

“[IIn reviewing reactor plant designs ... the NRC does not review all structures, systems, and
components but rather reviews, in varying levels of detail, only those considered ‘safety grade’
by the applicant . . . . This method of classification is based on the notion that things credited in
the analysis of a design basis event or specified in the regulations are important to safety and
thus are *safety grade® while all else is ‘non-safety grade.’ Non-safety grade items do not receive
continuing regulatory supervision or surveillance to see that they are properly maintained or that
their design is not changed in some way that might interact negatively with other sysiems.”

45 Fed. Reg. 65,474, 65,475 (1980).
31 pacific Gas and Electric Co. (Diablo Canyon Nuclear Power Plant, Units 1 and 2), ALAB-763, 19
NRC 571, 620-21 (1984) (Moore, concurring),
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verification program was adequate because it failed to verify that systems
“important to safety” (as opposed to safety-related systems within the
meaning of Appendix B) met licensing criteria. In precluding the litiga-
tion of that issue, we ruled that, with respect to the Diablo Canyon
proceeding, the regulatory terms “important to safety” and “safety-
related” had been read synonymously and to the extent the regulations
now were to be interpreted to impart a different meaning to the terms,
such interpretation would not be applied retroactively.3?

Our review of the Three Mile Island Restart and Diablo Canyon deci-
sions demonstrates that there is a lack of uniformity in the manner in
which the two terms have been, and perhaps are being, interpreted.

As suggested above, we believe that resolution of this issue is ill-
suited to the narrow adjudicatory context imposed by the appeals before
us. First of all, any resolution we might make could not bind elements
of the staff that are not represented in this adjudication. The evidence in
this case shows, for example, that Region I inspectors have never in-
spected at a plant that employed the classification “important to safety”
to apply to items that are not “safety-related.”3? The Office of Nuclear
Regulatory Research, which has taken over the responsibilities of the
former Office of Standards Development, has not, as far as we are
aware, renounced the definition contained in Regulatory Guide 1.105.
Administrative fairness requires that, to the extent feasible, the Com-
mission’s regulations be given a consistent meaning and application by
all elements of the agency’s staff. Only the Commission can provide
general policy guidance binding on all staff components.

Further, the effect of any decision on licensees and other applicants
was not addressed in the Three Mile Island Restart case and has not been
addressed fully on the record before us. The staff has indicated that it
would impose the license condition requiring adherence to its proposed
definitions if we were to dismiss the contention as impermissibly
admitted. But it is not at all clear to us whether the Shoreham situation
is perceived by the staff as unique or merely the forerunner of pervasive

32 Apart from that ruling we rejected, as untimely, a somewhat similar claim made by the intervenors in
support of another motion to reopen the record. See ALAB-756, 18 NRC 1340, 1352 n.31 (1983). In
this second motion, the intervenors sought to reopen the record on the issue of the adequacy of the ap-
plicant’s construction quality assurance program because intervenors claimed generally that the applicant
had failed to implement a construction quality program for systems “important to safety™ within the
meaning of Appendix A, GDC 1. But the fact that the applicant had had no distinct quality assurance
program had been evident since 1974, The same untimeliness ground was not applicable, of course, to
our other ruling in the unique reopened proceeding because there the real issue was the adequacy of the
applicant's design verification program.

33 See Tr. 17,284 (Higgins) and 17,285 (Narrow).
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regulatory action. Such matter is appropriate for Commission
disposition.
2. 10 C.F.R. § 50.47(d) of the Commission’s regulations provides:

Notwithstanding the requirements of paragraphs (a) and (b) of this section, no
NRC or FEMA review, findings, or determinations concerning the state of offsite
emergency preparedness or the adequacy of and capability to implement State and
local offsite emergency plans are required prior to issuance of an operating license
authorizing only fuel loading and/or low power operations (up to 5% of the rated
power),

10 C.F.R. § 50.47(d) then sets out the emergency planning finding that
must be made as a prerequisite to issuance of a license for fuel loading
and/or low power operations. It provides that:

the state of onsite emergency preparedness provides reasonable assurance that ade-
quate protective measures can and will be taken in the event of a radiological
emergency.

In April 1983, the Licensing Board certified to the Commission the
issue of low power licensing, along with a recommendation that 10
C.F.R. § 50.47(d) not be applied to allow a low power license for Shore-
ham in advance of a reasonable assurance finding that the emergency
planning requirements for a full power license can and will be met in the
future.’’ The Commission rejected this recommendation. In doing so, it
observed:

Section 50.47(d) gives unqualified authorization to issue a low-power license in
the absence of NRC or FEMA approval of an offsite emergency plan so long as
other prerequisites, including an adequate state of onsite emergency preparedness,
are met. The language of the regulation requires no predictivé finding of
“reasonable assurance” with regard to offsite emergency planning prior to low-
power operation and none was intended by implication or otherwise. In issuing sec-
tion 50.47(d), the Commission did not implicitly make any generic findings about
the likelihood that emergency preparedness could be developed. ... Moreover, it
seems apparent that the Licensing Board’s preliminary doubt about whether there is
reasonable assurance that a sufficient offsite emergency plan can and will be devel-
oped is no different from preliminary doubt about whether a safety issue can be ade-
quately resolved which has significance for full-power operation but not for low-
power activities. Interjection of such doubts into the low-power proceeding could

34 various issues unrelated to Contention 7B, or only partially related, are also pending before us. We
think it is preferable to await the Commission’s disposition of the Contention 7B matters before dispos-
ing of these other issues.

35 LBP-83-21, 17 NRC at 593, 599-604.
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create a limited full-power hearing, before authorization of the low-power license.
Such a procedure would have little to commend it.

The emergency planning issues in this case are difficult. However, they do not
appear to us to be categorically unresolvable. We believe the better procedure is to
reserve full-power issues, like offsite emergency planning, for the full-power author-
ization decision. Accordingly, if applicant Long Island Lighting Company (LILCO)
can meet all the other requirements of the Atomic Energy Act and NRC regulations
pertinent to the grant of a low-power license, it is entitled to that license despite the
existing uncertainties about offsite emergency planning. It should be added,
however, that such authorization would in no way assure LILCO that it will be
granted a full-power license and that in implementing any authorization it may be
giver;Gto operate at low power, LILCO management would do so entirely at its own
risk.

During the course of the proceeding, Suffolk County argued that the
NRC must make an independent assessment of the environmental costs
and benefits of licensing Shoreham for low power operation because it is
unlikely that adequate offsite emergency preparedness will exist and con-
sequently no basis to believe that full power operation will ever occur.
Thus, according to the County, in contrast to the usual situation where
low power operation is an anticipated intermediate step on the road to
full power license and embraced within the final environmental impact
statement, low power operation without generation of any electricity by
the Shoreham plant under a full power license is a foreseeable alternative
within the meaning of NEPA. In sum, a new cost-benefit balance must
be undertaken, without the prospect of electricity generation as the
principal benefit.

The Licensing Board rejected Suffolk County’s argument. In essence,
it deemed itself bound by our decision in Diablo Canyon’ and, more
importantly, the Commission’s disposition of the recommendation ear-
lier referred to it by the Board.3® The Board candidly recognized,
however, that

[a]s our recommendation was not couched in terms of NEPA, the Commission’s
decision on the question likewise was not so presented.3?

Nonetheless, it observed that its recommendation was prompted by —
and presented — the same type of cost-benefit balance that the County

36 CL1-83-17, 17 NRC 1032, 1034-35 (1983) (footnotes omitted).

37 Pacific Gas and Electric Co. (Diablo Canyon Nuclear Power Plant, Units 1 and 2), ALAB-728, 17
NRC 777, 793-95 (1983) (low power testing is an expected step in the licensing process not involving
environmental impacts different from those evaluated for a full power license so that there is no need
for a separate environmental statement focusing on the costs and benefits of low power testing).

38 See LBP-83-57, supra, 18 NRC at 626.

39 Ibid.
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asserts must be made under NEPA. Hence, in the Board’s view, a
NEPA decision was embraced within the Commission’s overall
determination. The Board also found, after an analysis of federal court
decisions, that NEPA did not require a separate assessment before a low
power license could be issued.4?

The NEPA issue is raised on appeal by Suffolk County. LILCO and
the staff support the Board’s result. At oral argument, however, we
asked whether, in light of its earlier decision on low power licensing, it
would not be appropriate to certify this issue as well to the Commission
for disposition. Counsel for the applicant suggested that “it would be
highly desirable” to certify the matter in the interest of obtaining a
prompt and definitive agency ruling on the subject.*! In his view, it was
likely that the matter would be presented to the Commission in due
course whatever our determination may be, and would then surely be
presented to a court for ultimate decision.*? He stated:

It is an engaging issue, from the County’s perspective, and now from the State’s.
They are not going to drop it. There is some force to it that was not ultimately
compelling, in our judgment, by any means. So we would like to get it resolved as
soon as possible, but we would prefer that it be resolved as soon as possible, by the
group within the Agency that can take final action on it.43

Neither the County nor the staff objected to prompt certlﬁcatxon of the
issue.#

We have decided to include this issue in our certification to the
Commission. As Suffolk County argues, and the Licensing Board
recognizes, the matter is intimately tied to the Commission’s earlier
determination that a low power license could be issued despite a lack of
approval of final offsite emergency plans. Nonetheless, the NEPA argu-
ments were not presented to the Commission in connection with its ear-
lier decision. Indeed, because the Licensing Board earlier raised the
issue sua sponte, the parties had no opportunity to offer the Commission
their comments or arguments on one side or the other.*s We believe it
sensible to have the Commission entertain these arguments and
construe its earlier decision in light of them.

40 14, at 627-32.

41 App. Tr. 160.

42 [bid.

43 bid,

44 /4. at 161 (Suffolk County). Id. at 162-63 (staff).

45 See CLI-83-17, supra, 17 NRC at 1036 (Separate views of Commissioner Asselstine).
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Accordingly, we certify to the Commission under 10 C.F.R.
§ 2.785(d) the following questions:

1. Are the terms “important to safety” and “safety-related” to be
deemed synonymous for the purpose of establishing an accept-
able quality assurance program in accordance with GDC 1 of
Appendix A and Appendix B to 10 C.F.R. Part 507

2. How should the outcome of Question 1 be applied to the
operating license application proceeding before us?

3. Is some form of environmental evaluation under NEPA re-
quired as a precondition to issuance of a license for low power
operation in this proceeding if such issuance is otherwise
warranted? '

FOR THE APPEAL BOARD

C. Jean Shoemaker
Secretary to the.
Appeal Board
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD
Before Administrative Judges:

Morton B. Margulies, Chairman
Frederick J. Shon
Dr. Richard F. Foster

In the Matter of Docket No. 50-508-0OL
(ASLBP No. 83-486-01-0L)

WASHINGTON PUBLIC POWER
SUPPLY SYSTEM, et al.
(WPPSS Nuclear Project No. 3) ' April 19, 1984

RULES OF PRACTICE: LATE-FILED PETITION
TO INTERVENE

A petitioner whose late-filed petition to intervene has met the require-
ments of 10 C.F.R. § 2.714(a)(1) need not meet any further qualifica-
tions to have its admitted contentions litigated. It is not to be treated dif-
ferently than a petitioner whose petition to intervene was timely filed.

MEMORANDUM AND ORDER
(Ruling on Applicant’s Motion for Reconsideration and Other .
Relief, of March 20, 1984

On March 20, 1984, Washington Public Power Supply System
(Applicant or Power Supply) submitted a motion to the Licensing Board
for it to reconsider its Memorandum and Order of March 2, 1984
(unpublished), holding that petitioner Coalition for Safe Power
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(Coalition) satisfied requirements called for in a remand by the Appeal
Board and reinstating a prior order admitting Petitioner as a party inter-
venor to the proceeding, along with its nine admitted contentions. Appli-
cant further requested that should the Licensing Board decide not to
reconsider its prior determination, the matter be referred or certified to
the Appeal Board.

Coalition in a response dated April 4, 1984, opposes Applicant’s
motion. Nuclear Regulatory Commission Staff did not file an answer.

DEVELOPMENT OF THE PROCEEDING

This matter evolved from Coalition’s filing a late petition to intervene
and to hold a hearing, in this captioned matter, involving an application
for an operating license for a nuclear generating station, located near
Satsop, Washington.

On April 21, 1983, we issued an unpublished Memorandum and
Order finding that Coalition had satisfied the five-part test of 10 C.F.R.
§ 2.714(a) (1) permitting the acceptance of its late-filed petition to inter-
vene and that it met the standing and interest requirements of 10 C.F.R.
§ 2.714. Coalition was permitted to file proposed contentions, as provid-
edin 10 C.F.R. § 2.714(b).

Petitioner submitted seventeen proposed contentions of which it sub-
sequently withdrew seven. Following a special prehearing conference on
August 17, 1983, we issued an unpublished Memorandum and Order on
September 27, 1983, admitting nine of the contentions.

The Applicant appealed from the result under 10 C.F.R. § 2.714(a),
confining itself to the claim that Intervenor’s petition should have been
denied because of its untimeliness. It alleged Coalition had failed to
meet the five-part test of 10 C.F.R. § 2.714(a) (1) that passing permits
the acceptance of an untimely petition.

The Appeal Board issued its decision in Washington Public Power
Supply System (WPPSS Nuclear Project No. 3), ALAB-747, 18 NRC
1167 (1983), vacating the September 27, 1983, order and remanding the
proceeding to the Licensing Board. Its concern was the satisfying of the
third factor of the test, dealing with a petitioner’s ability to assist in de-
veloping a sound record in the proceeding. The instructions of the
Appeal Board at page 1181 of the November 15, 1983 decision were:

We accordingly vacate the relevant portion of the Licensing Board's April 21
memorandum and order and remand the intervention petition to that Board with in-
structions to require the Coalition to make an additional showing on the third
factor. [Footnote omitted.] Should the Board find the showing to cure the deficien-
cies we have discerned in the cursory and unilluminating recitation on the third
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factor contained in the Coalition’s petition, the grant of intervention is to be rein-
stated. Otherwise, intervention is to be denied. ...

The majority opinion of the Appeal Board in the remand provided two
ways by which the requirements of 10 C.F.R. § 2.714(a) (1) (iii) could be
met. One method was Petitioner could satisfy the requirements of Mis-
sissippi Power & Light Co. (Grand Gulf Nuclear Station, Units 1 and 2),
ALAB-704, 16 NRC 1725, 1730 (1982), under which Coalition should
both (1) identify specifically at least one witness it intends to present;
and (2) provide sufficient detail respecting the witness’ proposed tes-
timony to permit the Licensing Board to reach a reasoned conclusion on
the likely worth of that testimony on one or more of the contentions ad-
mitted to the proceeding by the Licensing Board’s order of September
27, 1983.

On December 6, 1983, we required a further showing by Petitioner in
accordance with the remand. Petitioner responded on January 10, 1984,
and elected to meet the requirements outlined above. Applicant an-
swered on February 6, 1984, stating Petitioner’s response did not fulfill
the requirement of the remand. Nuclear Regulatory Commission Staff
had replied on February 2, 1984, that it did.

Our review of Coalition’s supplemental petition of January 10, 1984,
disclosed that as to one proposed witness named to support Contentions
11 and 12, Petitioner had not satisfied the requirements of Grand Gulf
and that the deficiency set forth in the remand remained.

We further found that Petitioner’s response relating to Contention 16
was satisfactory in meeting the requirements of Grand Gulf and it has
provided us with sufficient detail respecting the testimony to reach a rea-
soned conclusion that establishes Coalition’s ability to assist in develop-
ing a sound record, as required by the Appeal Board. We thereupon rein-
stated our prior order that admitted Coalition as a party intervenor in
this proceeding, along with the nine contentions.

Applicant on March 20, 1984,! filed the subject motion requesting
that we reconsider our March 2, 1984, Memorandum and Order, that
had the effect of readmitting Intervenor’s nine contentions, and place a
limitation on the scope of Coalition’s participation commensurate with
its demonstrated ability to contribute to the development of a sound

1 power Supply simultaneously filed an appeal with the Appeal Board contending we erred in finding
Coalition's proposed witness could support Contention 16 and Intervenor would contribute to the devel-
opment of a sound record as provided by Grand Gulf, which resulted in our reinstatement of the prior
grant of intervention. Applicant sought dismissal of the proceeding. The Appeal Board found the appeal
to be without merit. Washington Public Power Supply System (WPPSS Nuclear Project No. 3),
ALAB-767, 19 NRC 984 (1984). By an unpublished Memorandum and Order of April 9, 1984, we
deferred ruling on the subject motion pending disposition of the appeal.
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record. Alternatively Applicant requests that the Licensing Board refer
pursuant to 10 C.F.R. § 2.730(f) the denial of the motion, or certify the
question pursuant to 10 C.F.R. § 2.718(i), to the Appeal Board.

ARGUMENT ON THE MOTION FOR RECONSIDERATION

Power Supply contends it was error for us to permit Coalition to partic-
ipate as a party intervenor on all nine contentions, when it only made a
showing as to ability to develop a record, in regard to Contention 16. It
points out that the Licensing Board found as to Contentions 11 and 12
that Coalition failed to demonstrate on the record an ability to contribute
to the development of a sound record and that no findings were made
on the ability of Intervenor to contribute to the development of a sound
record as to its remaining six contentions. We had found at page 10 of
our unpublished Memorandum and Order of March 2, 1984, that Coali-
tion had not attempted to demonstrate its ability to contribute to the de-
velopment of a sound record in regard to the six contentions. The
remand only required a response by Coalition to one or two contentions.

At page 15 of its motion Applicant would deny Coalition a further op-
portunity to show its ability to develop a sound record as to the remain-
ing six contentions and thereby effectively limit Intervenor to only
litigating Contention 16.

Power Supply further asserts that no basis exists to treat an untimely
petitioner in the same manner as one which has. sought intervention
promptly. It argues that if the modification is not ordered there will no
longer be any need for an untimely petitioner for intervention to estab-
lish a linkage of its ability to contribute to the development of a record
to all of the issues it seeks to raise. It contends that the order of the
Licensing Board is anomalous because “it holds as to contentions that
Petitioner is unable to contribute to the development of a sound record
but nevertheless allows Petitioner to litigate those issues. It also allows
Petitioner to litigate issues as to which no findings were made on its abil-
ity to contribute.”

Coalition argues that Applicant is seeking to have the Licensing Board
apply the five-factor test of 10 C.F.R. § 2.714(a)(1) to each of its
contentions, which has no basis in the regulations. It contends that to
now apply the five-part test to the contentions at this stage of the litiga-
tion as Power Supply proposes would penalize the Intervenor on an ex
poste facto basis and be prejudicial.
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DETERMINATION OF THE MOTION TO RECONSIDER

As a result of filing its petition to intervene late, Coalition had to satis-
fy the five-part test of 10 C.F.R. § 2.714(a) (1) in order for us to accept
the submission. Coalition satisfied this requirement and we found it had
the necessary standing and interest to intervene and that nine of its con-
tentions were admissible under 10 C.F.R. § 2.714(b). Applicant by its
motion now proposes that Intervenor was to have established, in the
manner required under 2.714(a) (1) (iii), its ability to assist in developing
a sound record for each of the contentions that were admitted, for them
to be acceptable for litigation in this proceeding.

The Commission’s statutes, regulations and case law provide no such
requirement. The Appeal Board in its remand of November 15, 1983,
did nothing to intimate Intervenor would have to justify each of its
contentions, in the manner stated, for them to be considered by the
Licensing Board. In requiring Coalition to “provide sufficient detail re-
specting that witness’ proposed testimony to permit the Board to reach a
reasoned conclusion on the likely worth of that testimony on one or
more of the contentions admitted to the proceeding in the Board’s
September 27 memorandum and order” the Appeal Board was only
treating with the contentions in the context of satisfying 2.714(a)(1),
thereby permitting the entertainment of the late-filed petition by the
Licensing Board and enabling Coalition to participate as a party. The
nature of its directive was clear. Should Intervenor establish for a mini-
mum of one contention an ability to assist in developing a sound record,
the grant of intervention previously entered was to be reinstated, thereby
reestablishing Coalition’s prior status as a full-party intervenor. The
mandate had nothing to do with requiring a petitioner, who had filed
late and who later overcame this handicap, to face additional hurdles to
have its contentions considered, beyond those applicable to other
petitioners. Coalition was not called upon by the Appeal Board to make
a 2.714(a) (1) (iii) showing for each of its contentions.

"Power Supply has provided no legal or factual basis for treating the
contentions of a petitioner that made a late filing and satisfied the re-
quirements of 2.714(a)(1) differently from those of any other
petitioner, as it proposes. Either type of petitioner may be in a position
of not being able to make a sound record as to contentions it has had
admitted. An Applicant has available prior to hearing an effective
remedy to cope with either party’s inability, irrespective of whether or
not its initial petition to intervene was timely filed. Summary disposition
on the pleadings can be pursued. Section 2.749 of Title 10 of the Code
of Federal Regulations permits any party to a proceeding to move on the
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pleadings for a decision by the presiding officer in that party’s favor as to
all or any part of the matters involved in the proceeding.

Should Coalition be unable to develop a sound record as to any of its
contentions, Power Supply, prior to hearing, could move for summary
disposition. If Applicant’s position is meritorious it would obviate any
need for an evidentiary hearing on those issues. Applicant has an ade-
quate remedy at hand to deal with any contentions Coalition cannot
substantiate. It has provided no reasonable justification for requiring the
additional remedy it proposes.

There are other material deficiencies in the motion. Even if the
motion had merit, it is fatally untimely. It should have been raised when
Coalition was in the process of submitting its contentions approximately
one year ago, and not following this period of continuous litigation. Ap-
plicant would now preclude Intervenor from proceeding with contentions
it filed almost a year ago because it failed to demonstrate compliance
with a requirement that was first proposed on March 20,.1984, and of
which Intervenor could not have previously been aware. We cannot
impose any such ex post facto requirement upon Coalition. Unquestiona-
bly it would be a violation of due process.

Our finding that Coalition failed to demonstrate an ability to contrib-
ute to the development of a sound record regarding Contentions 11 and
12 provided us with no basis for foreclosing Intervenor from litigating
those two contentions. Qur determination was made wholly within the
context of the remand and 10 C.F.R. § 2.714(a) (1), with all of their
ramifications. Timeliness was one of the factors considered. At page 5 of
the March 2, 1984, Memorandum and Order, we stated, “[w]e should
have been apprised by this time, as to what his evaluation revealed.”

We made no judgment as to Intervenor’s overall ability to litigate the
contentions, within the time frames and procedures involved. It was not
our function to do so at that time. We did not find as Applicant states at
page 4 of its motion that, “the Licensing Board found it could not make
a contribution to the development of a sound record.”

If Applicant is convinced of Intervenor’s inability to make a case on
the contentions, it can proceed with the procedures already in place and
previously discussed, i.e., summary disposition on the pleadings, to
forestall Intervenors from bringing the issues to an evidentiary hearing.

On the basis of all of the foregoing we find Applicant’s motion of
March 20, 1984 for reconsideration should be denied.
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ALTERNATIVE REQUEST FOR REFERRAL
OR CERTIFICATION

Applicant in its motion requests that should we decide not to reconsid-

er the Memorandum and Order of March 2, 1984, the issue raised be
referred or certified to the Appeal Board, under 10 C.F.R. § 2.730(f) or
§ 2.718(1).
: Power Supply correctly advises that interlocutory appeals are not
favored in Commission practice and that interlocutory review is ap-
propriate when the challenged licensing board ruling either (1) threatens
the party adversely affected by irreparable impact which, as a practical
matter, could not be alleviated by a later appeal or (2) affects the basic
structure of the proceeding in a pervasive or serious manner.

Interlocutory review is not appropriate on the facts before us. Qur de-
cision does not threaten Power Supply with an irreparable impact.

The proceeding is presently in a hearing mode. The decision of the
Appeal Board of April 10, 1984, denying Applicant’s appeal and permit-
ting the reinstatement of our Memorandum and Order of March 2,
1984, confirmed it. No question exists whether Intervenor has a litigable
contention in Contention 16, as required by 10 C.F.R. § 2.714(b). Noth-
ing Power Supply raises in its motion alters this situation.

Of the remaining eight admitted contentions there are two for which
we found Coalition had not made an adequate showing as to its ability to
assist in developing a sound record in the proceeding. It is only as to
these contentions that there is any conceivable basis for the relief Appli-
cant seeks viz, to restrict the contentions with which Intervenor can go
forward. This amounts to a small part of the proceeding. Requiring Ap-
plicant to litigate these two contentions cannot suggest causing it irre-
parable injury.

Even as to those two contentions, Power Supply is not without a
remedy should it seek to minimize its expense, It can request dismissal
of Contentions 11 and 12, prior to any evidentiary hearing, through sum-
mary disposition. If successful, Applicant has not suffered any meaning-
ful damage. If unsuccessful, its cause for complaint was unfounded.
With the completion of the facility expected years in the future, it
cannot be argued unusual delay is a factor for consideration.

Under any circumstance, irreparable harm will not come to Applicant
through our ruling, if final.

Our ruling does not affect the basic structure of the proceeding in a
pervasive or serious manner. For the reasons stated above, there will be
no major impact on the proceeding as a result of the determination. Our
decision is also consistent with existing statutes, regulations and case
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law so that it will not affect the proceeding in'a pervasive or unusual
manner. It is what Applicant is seeking to accomplish through its novel
approach that could have such a result.

Applicant’s concern that unless this matter is appealed and put to rest
other petitioners will be permitted to follow the same alleged improper
practice of Coalition is unfounded. Power Supply could find no precedent
as to similar cases and terms the factual situation here unique. It is un-
likely this situation will recur with any meaningful frequency in the
future. : . :

If Applicant is determined to have a petitioner, who has filed a petition
to intervene late and then had it accepted, meet different standards for
the admissibility of its contentions than other petitioners, it could move
to amend the regulations governing the acceptance of contentions for
litigation. Commission regulations 10 C.F.R. §§ 2.758(e) and 2.802 pro-
vide for such procedure.

For all of the foregoing reasons Applicant’s request to refer or certify
the issue to the Appeal Board is denied.

ORDER

Applicant’s motion for reconsideration of ‘the Licensing Board’s’
Memorandum and Order of March 2, 1984 granting Coalition intervenor
status and readmitting its nine contentions, and/or for referral or certifi-
cation of the question of whether a limitation should be placed on the
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scope of Coalition’s participation in this proceeding, is found to be with-
out merit and is hereby denied.

.THE ATOMIC SAFETY AND
. LICENSING BOARD

Morton B. Margulies, Chairman
ADMINISTRATIVE LAW JUDGE

Frederick J. Shon
ADMINISTRATIVE JUDGE

Dr. Richard F. Foster
ADMINISTRATIVE JUDGE

Dated at Beihesda, Maryfand,
this 19th day of April 1984.
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PHILADELPHIA ELECTRIC COMPANY
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Units 1 and 2) April 20, 1984

RULES OF PRACTICE: ADMISSIBILITY OF
CONTENTIONS, DEFERRED RULINGS ON

To admit contentions on undeveloped portions of emergency plans is
to risk unnecessary litigation. But to deny the contentions is to unfairly
ignore the insufficient development of those portions. Fairness and effi-
ciency seem to dictate that rulings on such contentions be deferred. The
principal aims in such deferrals are to encourage negotiation, to avoid
unnecessary litigation, and to make necessary litigation as focused as
possible. Cf. Cincinnati Gas and Electric Co. (Wm. H. Zimmer ‘Nuclear
Station, Unit 1), ALAB-727, 17 NRC 760, 772-74, 776 (1983).

EMERGENCY PLANNING: ADOPTION OF PLANS BY
LOCAL ORGANIZATIONS

Though a board’s findings on emergency planning are necessarily
predictive, nothing ‘dictates” that a board make its findings on
emergency planning before the plans are adopted by county and local
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organizations. Section 50.47(a)(2) of 10 C.F.R. says, in part, “in any
licensing proceeding, a FEMA finding will constitute a rebuttable pre-
sumption on questions of adequacy and implementation capability.”
Since under the procedures of some States, plans are not submitted to
FEMA for formal review until after they’ve been adopted, the quoted
passage implies there might be proceedings in which a board, making its
findings after FEMA'’s, would be making its findings after the plans
were adopted.

EMERGENCY PLANS: IMPLEMENTING PROCEDURES

The contents of implementing procedures, being highly detailed and
related more to emergency preparedness than to the soundness of the
emergency plans, are not to be litigated. Louisiana Power and Light Co.
(Waterford Steam Electric Station, Unit 3), ALAB-732, 17 NRC 1076
(1983). But Waterford does not say that everything planners might
choose to relegate to implementing procedures is thereby beyond
litigation, but only items at the level of the ministerial detail appropnate
to such documents. .

EMERGENCY PLANS: DISTRIBUTION OF POTASSIUM
IODIDE TO THE PUBLIC

Neither the Commission’s regulations nor the guidance in NUREG-
0654 require that radioprotective drugs be distributed to the general
public. See, e.g., Union Electric Co. (Callaway Plant, Unit 1), ALAB-754,
18 NRC 1333, 1334 (1983). FEMA guidance leaves to the States the re-
sponsibility of deciding whether to distribute potassium iodide (KI) at
all, even to emergency workers. Id. at 1335. But licensing boards may
rule on, and have ruled on, the reasonableness of States’ decisions not
to administer KI to the general public. See id, at 1335, and the case it
affirms, LBP-83-71, 18 NRC 1105, 1109 n.13 (1983). Several licensing
boards have compiled full records on the costs and the benefits of dis-
tributing K1 to the general public. See, e.g., Callaway, LBP-83-71, 18
NRC 1105. The reasons behind State policies against distributing KI to
the public are now quite familiar to licensing boards, and their rulings
are uniform: *“State policies against ... distribution [to the general
public] have not been found contrary to requirements for providing ade-
quate protective measures for emergency planning purposes.” Callaway,
ALAB-754, 18 NRC at 1335, quoting LBP-83-71, 18 NRC at 1109.
There is no point in complllng yet another record on this well-settled
issue,
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RULES OF PRACTICE: ADMISSIBILITY OF CONTENTIONS
EMERGENCY PLANNING: HUMAN RESPONSE
TO RADIATION

Litigation of the general issue of human response to radiation danger,
with testimony by experts instead of workers with specific responsibilities
under the plans, would be a pointless battle between experts, the Inter-
venors’ abstractly and inconclusively arguing that humans are less willing
to face radiation dangers than they are other sorts of dangers, and the
Applicant’s experts abstractly and inconclusively arguing the contrary.
However, with contentions which focus on the responses of specific
groups of people with specific responsibilities under the emergency
plans, there is more than mere speculation on which to rest a finding
about the degree to which such personnel can be relied on in a radiologi-
cal emergency. Even more important, it would be possible to determine
how critical the functions these personnel will be trained to perform are
to the implementation of the plans. Indeed, one possible efficient and
probative approach for the litigation of such specific contentions would
be an examination of the sensitivity of the effect on the success of the
plans of less-than-full participation by the specific named groups, and/or -
any provisions in the plans to compensate for varying degrees of non-
participation by those groups.

EMERGENCY PLANS: NOTIFICATION OF
TRANSIENT POPULATION

The emergency plans include much that aims to give adequate notifi-
cation and instruction to the transient population in the plume exposure
emergency planning zone (EPZ). Nonetheless, in the event of an
emergency, some members of this population might not hear the sirens,
or know what they meant, or have radios, or be familiar with the roads
in the plume EPZ. Thus, these persons might have to depend more on
their own resources in finding out what to do than permanent residents
of the plume EPZ would have to. Yet, the plans cannot reasonably be ex-
pected to provide more for this population than they already do. If
everyone were left to figure out for himself what to do after the sirens
sounded, and picked up later if he didn’t figure it out, there would be,
in effect, no emergency plans at all, On the other hand, the plans cannot
be required to be specific to every individual, or again, there would be
no acceptable plans at all. What NUREG-0654 calls “a best effort™ will
sometimes have to do. See, e.g.,, NUREG-0654, Appendix 3, Section
C4.d.
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EMERGENCY PLANNING: NOTIFICATION OF
TRANSIENT POPULATION

The phrase, ‘‘transient population,” which Section IV.D.2 of 10
C.F.R. Part 50, Appendix E, uses to define the group for which there is
to be some special means of notification, does not refer only to people
who take up temporary residence in the plume EPZ, as the use of the
same phrase in NUREG-0654, Section I1.G.2 shows. There, many of the
devices suggested as means to notify the “transient population” would
apply to temporary residents and temporary non-residents alike.

TECHNICAL ISSUES DISCUSSED: EMERGENCY PLANNING

Communications System ..........cc.uviierirnnnanan 1062
Dedicated Telephone Switch ............ccevvieen.. 1063
Order of Telephone Notifications ................... 1071
Listing in Emergency Plans of Names and Numbers of
Offsite Management ...........ccceiveeirneenenn 1031
Installation and Testing of Sirens .........ccvcvvnn.. 1070
Effectiveness of Route-Alerting .............. ..., 1071
Route-Alerting Sector Maps ....... e taaeaeaaean 1071
Notification of Transient Population in Plume Exposure
Emergency Planning Zone .........ccvveenenennnn 1034
Adjustments in Size of Plume Exposure Emergency
Planning Zone .........vvriienirnnenoiansnnines 1066, 1069
Evacuation Time Estimates ............ccevveiiinen 1064
Effect of Traffic Congestion Qutside Plume Exposure
Emergency Planning Zone on Evacuation .......... 1065
Mobilization of National Guard ..................... 1073
Human Response to Radiation Danger .............. 1047, 1053
Letters of Agreement ...........cco0ivierennenannns 1044
Self-Reading and Permanent Record Dosimeters for
Emergency Workers .......ccvieiiineninennnans 1036
Livestock Farmers as Emergency Workers ........... 1059
School Personnel as Emergency Workers ............ 1059
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SPECIAL PREHEARING CONFERENCE ORDER
RULING ON ADMISSIBILITY OF OFFSITE EMERGENCY
PLANNING CONTENTIONS (AND DISMISSING CEPA,
LEWIS, AND WHITE AS PARTIES)

This Special Prehearing Conference Order contains our discussions
and rulings on offsite emergency planning contentions filed in the Lim-
erick proceeding. Immediately following this page is a tabular summary
of our rulings. Following this table are an introduction and our discus-
sions and rulings on individual contentions.

SUMMARY OF RULINGS

Lewis-1 Denied ......civviviiiiiniiiinnnnn. 1030
Lewis-2 Denied ......coiiiiiiiiiiiiiinn, 1032
White-1 Denied .......ciiviiiiiiniiiiinnnn. 1034
FOE-1 Admitted in Part, Denied in Part

(Considered with LEA-24) ........... 1065
Commonwealth-1  Admitted in Part, Denied in Part ..... 1036
Commonwealth-2  Withdrawn (Considered with

LEA-23) ... i, 1065

City-1 through .

City-9 Deferred ........evviiiiiinnnnn.. . 1038
City 10 and .

City 11 Deferred .......coviviiiiiiiann.. 1039
City 12 Deferred .......coiviiiinniinnnn. 1038
LEA-1 through

LEA-4 Deferred .........cciviviinnnnnn. 1041
LEA-5 and i

LEA-6 Deferred .......coviiviiiiiiiinn. 1044
LEA-7 Denied .....coiviiniiieniininnenann 1044
LEA-8 Denied .......coooiiiiiiiiiiinn 1047
LEA-9 Denied ......ciiiiiiiiiiiiniiienn. 1049
LEA-10 Denied ......cciviviiinriiinnnnnnn. 1051
LEA-11 - Admitted ..., 1053
LEA-12 CAdmitted ... e 1053
LEA-13 Admitted ............ . i, 1056
LEA-14 Admitted ..........ciiiiiiiiiin, 1059
LEA-15 Admitted (Considered with LEA-12) .. 1053
LEA-16 Denied ......coviivininiiiiinnnn, 1061
LEA-17 Denied (Considered with LEA-10) .... 1051
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LEA Dirills : Withdrawn ..........ciivivninn.t, 1062

LEA-18 Denied (Considered with LEA-9) ..... 1049
LEA-19 ; Denied .......... e e 1062
LEA-20 Denied ......coiiiiiiiiiiiiiiinnn. 1064
LEA-21 Denied (Considered with LEA-19) .... 1062
LEA-22 Admitted (Considered with LEA-14) .. 1059
LEA-23 Deferred ........ciiiiiiiiinnnnn.. 1064
LEA-24 Admitted in Part, Denied in Part ..... 1065
LEA-25 Denied ......ooiiiiiiiinrinnnenenn. 1069
LEA-26 Admitted in Part, Denied in Part ..... 1070
LEA-27 Admitted (Considered with LEA-13) .. 1056
LEA-28 Admitted .......... ..o il 1073
LEA-29 and

LEA-30 Withdrawn .............cccivun.. 1074

INTRODUCTION

During the week of March 5, 1984, we held a prehearing conference
on the admissibility of offsite emergency planning contentions. During
the conference, we heard argument on written contentions which had
been submitted by several private parties and by governmental
participants. We now rule on those contentions and confirm the discov-
ery schedule arrived at during the conference.

The following parties took part in the prehearing conference: The
NRC Staff; Philadelphia Electric Company, the Applicant; Limerick
Ecology Action (LEA); Friends of the Earth in the Delaware Valley
(FOE); Marvin 1. Lewis; Joseph A. White; and a group of inmates in
the State Correctional Institution in Graterford, Pennsylvania, represent-
ed by their attorney, Angus R. Love. The City of Philadelphia and the
Commonwealth of Pennsylvania appeared as governmental participants,
as permitted by 10 C.F.R. § 2.715(c).

By letter dated October 21, 1983, the Consumers’ Education and Pro-
tective Association (CEPA) had stated its intent to continue as a party
on offsite emergency planning issues. We ruled that CEPA could con-
tinue as a party in our November 10, 1983, “Order Dismissing Keystone
Alliance and the Pennsylvania Consumer Advocate” (unpublished), at
1. In our January 30, 1984, Notice of this prehearing conference, we
said, at 2, “[a]ll parties and governmental participants which seek to par-
ticipate in the litigation of offsite emergency planning issues are required
to attend.” CEPA did not file contentions or attend the conference.
Having no contentions remaining in any part of the Limerick operating
license proceeding, CEPA is dismissed from the proceeding. Tr. 7579.
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These offsite emergency planning contentions were filed well over
two years after the August 21, 1981, notice of hearing on Philadelphia
Electric’s application to operate the Limerick plant. The contentions are,
therefore, arguably late-filed. Thus, in the light of a recent decision,
Duke Power Co. (Catawba Nuclear Station, Units 1 and 2), CLI-83-19,
17 NRC 1041 (1983), we would be bound to balance certain factors
before admitting any of these contentions, however admissible they
might be were they not late. Before we consider Catawba further, a
brief review of certain aspects of the emergency planning phase of the
Limerick proceeding is in order.

The contentions before us now are part of a second set — in some re-
spects a revised set — of emergency planning contentions in the Limer-
ick proceeding. The first set was filed November 24, 1981, by LEA,
CEPA, and other participants. That first set numbered 31 and included
contentions on both onsite and offsite emergency planning issues. The
Applicant argued about this first set that since the Commonwealth and
local governments had not yet issued draft emergency plans intended to
conform with the then newly revised emergency planning regulations in
10 C.F.R. § 50.47 and Appendix E to 10 C.F.R. Part 50, we should defer
ruling on the contentions. We agreed, and in our June 1, 1982, “Special
Prehearing Conference Order,” we deferred our rulings. See LBP-82-
43A, 15 NRC 1423, 1519. We proceeded to deal with onsite issues and
offsite issues on separate schedules, returning to onsite issues sooner,
since we had the Applicant’s plan in hand before the offsite plans. Later,
we scheduled the filing of new or revised offsite planning contentions
around the Federal Emergency Management Agency’s (FEMA) receipt
of draft State and local government plans after review by the Pennsylva-
nia Emergency Management Agency (PEMA). See our “Memorandum
and Order Confirming Schedules Established During Prehearing Confer-
ence,” May 16, 1983 (unpublished), at 4-5.

Over a year after we had deferred our rulings, the Commission issued
its Catawba decision. It ruled that, in considering whether to admit con-
tentions filed late because they could not be adequately specific without
information available only in relevant documents unavailable to the
public until shortly before the contentions were filed, Licensing Boards
had to consider and balance all five factors set out in 10 C.F.R.
§ 2.714(a)(1) as having a bearing on the admissibility of late-filed
contentions. The unavailability of a relevant document, the Commission
said, could be considered under *‘good cause,” the first of the five
factors, but the Boards were not to treat that factor as automatically
controlling. Catawba, supra, 17 NRC at 1045, The Commission went on
to apply its ruling to proceedings on emergency planning issues and
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concluded that, certainly, once the Applicant had filed its onsite plan,
contentions could be based on it, to the extent that it did not depend on
unavailable offsite plans, and to the extent that it made assumptions
about the offsite plans. Id. at 1049. At any rate, the Commission said, in-
tervenors were expected to “raise [emergency planning] issues as early
as possible.” Id. at 1050, There was a “substantial public interest,” the
Commission said, “in efficient and expeditious ... proceedings.” Id. at
1048,

Arguably Catawba applies here. Indeed, LEA and the Staff do apply
it, both concluding that on balance, the contentions before us are ad-
missible in relation to a balancing of the five factors listed in 10 C.F.R.
§ 2.714(a)(1). See Staff’s Response at 3-7, and LEA’s February S,
1984, Supplemental Filing. We agree with their conclusion. But we wish
to point out that the intervenors did indeed “raise issues as early as
possible” (Catawba, supra, 17 NRC at 1050), and that the present set of
contentions is in many ways a revision of the set filed over two years
ago. Moreover, we deferred ruling on that first set at the urging of the
Applicant, a party very likely to benefit from expeditious proceedings.
Consistent with the approach the parties agreed to take toward the first
set of contentions, the Applicant, in its answer to these contentions,
quite properly does not mention Catawba in relation to any contention
it construes to be about offsite plans.

The law which governs emergency planning is rooted in certain Com-
mission regulations and one document of Commission guidance. Section
50.47 is the basic text. Section 50.47(b) contains sixteen standards with
which all emergency plans must comply. These standards are elaborated
on in the “evaluation criteria” in NUREG-0654; FEMA-REP-1, Rev. 1,
“Criteria for Preparation and Evaluation of Radiological Emergency Re-
sponse Plans and Preparedness in Support of Nuclear Power Plants
..., November 1980. These criteria are intended for use by planners
in drafting, and by the Staff in reviewing, plans. The criteria are not
requirements. Reviewers may judge measures other than those the crite-
ria recommend as adequate to bring the plans into conformity with the
standards in Section 50.47(b). See Pacific Gas and Electric Co. (Diablo
Canyon Nuclear Power Plant, Units 1 and 2), ALAB-644, 13 NRC 903,
937 (1981). Last of the roots of the law of emergency planning is Appen-
dix E to 10 C.F.R. Part 50, which sets out with more particularity than
does Section 50.47(b) certain standards the Applicant’s emergency plans
must meet. ‘

Overarching all of these regulations and the guidance given is the rule
in Section 50.47(a) (1), that no operating license will be issued unless
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the NRC finds that “there is reasonable assurance that adequate protec-
tive measures can and will be taken in the event of a radiological
emergency.” One difficulty in implementing this standard in operating
license hearings is that a licensing board’s findings on the emergency
plans are likely to have to be predictive. Under Section 50.47(a) (2), the
emergency preparedness exercises required by Section 50.47(b) (14) are
“part of the operational inspection process and are not required for any
initial licensing decision.” Thus, a licensing board’s task is very likely to
be to find whether there is “reasonable assurance prior to license is-
suance that there are no barriers to emergency planning implementation
or to a satisfactory state of emergency preparedness that cannot feasibly
be removed.” 46 Fed. Reg. 61,134, 61,135 (1981). “Thus, while the
plan need not be ‘final,’ it must be sufficiently developed to permit the
board to make its ‘reasonable assurance’ finding ...” Louisiana Power
and Light Co. (Waterford Steam Electric Station, Unit 3), ALAB-732,
17 NRC 1076, 1104 (1983).

In dealing with a number of the contentions before us, we faced what
appeared to be rather early stages in the development of some portions
of certain plans. Since there was every prospect that these portions
would undergo further development, we could not admit contentions on
these portions without risking what might later prove to be unnecessary
litigation. But neither could we deny the contentions, given the insuffi-
cient development of those portions. Thus, in relation to some
contentions, we found we were in the same position we were in when
we had the first set of emergency planning contentions before us: Fair-
ness and efficiency seemed to dictate that we defer our rulings. Our
principal aims in such deferrals have been to encourage negotiation, to
avoid unnecessary litigation, and to make necessary litigation as focused
as possible. These aims seem to have been served by our having
deferred ruling on the first set of contentions. Moreover, we think that
these aims are in keeping with the underlying aim of Catawba. As we
deal with the contentions of the sort ' we have just described, we shall be
more particular about our reasons for deferring ruling on them.

To be admissible, contentions must be set forth with reasonable
specificity, and with adequate bases, legal and factual. 10 C.F.R.
§ 2.714(b). ’

A word on the task we faced in ruling on these contentions: The par-
ticipants filed nearly fifty contentions; the thirty-five the private parties
filed were especially hard to sort out. Many of them were quite long and
not shaped to help a reader distinguish contention from supporting
assertion, or principal point from minor. Moreover, this disorder within
individual contentions often obscured the order among contentions. We
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found the prehearing conference useful — and LEA’s contribution to
that conference particularly so — in putting the contentions in more
order. Because the conference clarified many of the contentions, and be-
cause LEA simply changed some of them to a degree, LEA’s original
filing is not a reliable indication of the present intent of the intervenors.
Therefore, the original filing must be construed in the light of our dis-
cussions here of individual contentions. To clarify individual contentions
and bring out the order among the contentions, we discuss some of
them out of the numerical order LEA gave them, and we take care to
point out relations among them of similarity and analogy, of general and
particular, and of logical dependence.

Our task has not been made easier by the Applicant’s having objected
to the admission of each of the contentions. With nearly fifty contentions
on so complex an undertaking as emergency planning, that the Applicant
could not bring into focus one admissible contention seems to us not
quite credible. We have, nevertheless, attended to the Applicant’s argu-
ments with care, finding some sound, others not.

We define four terms here as they are used in this Order. Commission
law on emergency planning distinguishes between the “plume exposure
pathway emergency planning zone” — a roughly circular area with a
radius of about 10 miles — and the ‘“ingestion exposure pathway
emergency planning zone,” another roughly circular area, but having a
radius of about 50 miles. The names of these zones accurately indicate
what the protective measures for the respective zones are designed to
prevent. We shall refer to the zones by the expressions, “plume EPZ”
and “ingestion EPZ.” Counties which overlap, or are contained in, the
plume EPZ are called “risk” counties, .and counties which lie outside
the plume EPZ but are slated to support the risk counties in a radiologi-
cal emergency are called “support” counties.

SCHEDULE FOR THE CONTENTIONS OF THE
GRATERFORD PRISONERS

Eighteen inmates of the Graterford State Correctional Institution in
Graterford, Pennsylvania are represented in this proceeding by Angus
R. Love, Esq. of Norristown, Pennsylvania. They were unable to present
contentions during the prehearing conference because the separate
emergency plan which the Commonwealth has drawn up for the Grater-
ford prison cannot yet be made available to them, even in draft form.
The plan is subject to review by a number of organizations seriatim,
including the Department of Defense and the National Guard, and that
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review is not yet complete. Tr. 7581. Moreover, agreements on certain
questions of security are yet to be worked out. /d. .

While the Board is concerned that counsel for the prisoners be provid-
ed adequate time to examine the plan, we must also avoid needlessly
prolonging the hearings at this late stage in the operating license
proceeding. Therefore, we order the following: The Commonwealth of
Pennsylvania is to make available to counsel for the Graterford prisoners
some form of the emergency plan for their prison as soon as possible.
The form of the plan the Commonwealth makes available should be
close enough to the final form of the plan to give the prisoners adequate
grounds for deciding whether to file contentions, and if so, what
contentions; we recognize that the details of the plan will not necessarily
be those that will exist at the end of the long review process. Tr. 7582.
We further order that as soon as the Commonwealth has provided the
prisoners with some adequate form of the plan, the Commonwealth
inform the Board and the other parties that it has done so. Unless the
plan is far larger than there is now reason to expect it to be, the Grater-
ford prisoners will have 20 days from the time they receive the initial
form of the plan to file contentions. The contentions are to be received
by us and the Applicant, NRC Staff and the Commonwealth on the
twentieth day. Other parties may receive the contentions shortly
thereafter. Tr. 7582-83. .

We encourage the Graterford prisoners to discuss and attempt to
resolve with the Commonwealth, and any others involved, their con-
cerns about the adequacy of the Graterford plan. If, after examining the
plan, the prisoners either have no concerns about the plan or, having
concerns, are able to come to agreements with the responsible bodies,
we ask that the prisoners inform us of the outcome. Tr. 7583.

LEWIS-1

Intervenor Marvin 1. Lewis filed two contentions. The Staff and the
Applicant oppose the admission of both contentions, and we rule that
neither is admissible. We discuss Lewis-1 first. It is arguably a late
onsite emergency planning contention, and the Applicant so argues. Ap-
plicant’s Answer at 50. We, however, ground our ruling, as the Staff
does its opposition, on the contention’s lack of bases.

Lewis-1 has two parts, the first of which is that reactor operators
should not have to make contact with offsite management before declar-
ing an evacuation emergency, for in certain emergencies, time would be
too precious to spend calling offsite management.
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Mr. Lewis is in error in this part of his contention. As the Applicant
points out, offsite managers do not have to be called before an emergen-
¢y requiring evacuation is declared. Under Section 5.2.1.1 of the Limer-
ick Emergency Plan, the responsibilities of verifying that an emergency
exists, classifying it according to level, and notifying offsite organizations
belong to the Interim Emergency Director. This office is held by the
Shift Superintendent, or his alternate, the Shift Supervisor, both of
which positions are filled 24 hours a day at the plant. Applicant’s
Answer at 50.

The second part of the contention alleges that because the plans do
‘not contain the names and telephone numbers of the offsite managers
who are to be called in an emergency, there is no assurance that the
plans can be implemented. The heart of Mr. Lewis’ concern, as he ex-
pressed it during the prehearing conference, is that if the plans do not
contain the necessary names and numbers, those names and numbers
might not be any place where the people who would need them could
find them. Tr. 7591. He added that if the people who would need them
“formally had a procedure that spelled out which senior management
offsite and which numbers to call before they could do anything, then
. .. [he] could not have an objection.” Id.

Such formal procedures do, in fact, exist. The Commonwealth says
that the needed names and numbers appear,in the standard operating
procedures for the Emergency Operations Center and in the duty offi-
cer’s instruction and contact book. Tr. 7592-93. The Applicant adds that
the names and numbers also appear in the implementing procedures for
the onsite plans, copies of which, with the names and numbers blacked
out, the Intervenors have had for some time. Tr. 7594. Thus, all who
need to know those names and numbers have them, and thus, by his
own account, Mr. Lewis can have no objection.

It is worth explaining why the names and numbers of offsite manage-
ment are not included in the emergency plans, and are blacked out in
the Intervenors’ copies of the implementing procedures: As the Appli-
cant points out, the NRC requires that the phone numbers be kept
confidential, for if they were not, members of the general public could
use them to frustrate, inadvertently or deliberately, an emergency
response. Applicant’s Answer at 50-51. See Generic Letter 81-27, from
Director, Division of Licensing, Office of Nuclear Reactor Regulatiom
(July 9, 1981). In addition, these names and numbers may be subject to
relatively frequent change. It would be counterproductive to include
such changeable information, requiring updating, in the formally issued
and widely distributed emergency plan.

1031



LEWIS-2

Lewis-2, LEA-14, and LEA-22 all deal with the distribution of potassi-
um iodide (KI), a radioprotective drug; but since Lewis-2 makes a
broader claim about KI than either of LEA’s contentions make, and
since LEA-14 and 22 share concerns other than KI, our treatment of
Lewis-2 has little in common. with our treatment of LEA’s two
contentions, and so we shall discuss them later.

KI is a blocking agent: By being absorbed by the thyroid, KI keeps
radioactive iodine 131, which could be released in a reactor accident,
from accumulating in the thyroid. KI thus protects one organ against
one radioisotope. The Commonwealth’s emergency plan does not call
for distribution of KI to the general public. Mr. Lewis contends that
everyone who lives within 50 miles of the plant should have KI on
hand, and know how to use it, before Limerick begins to operate. Tr.
7595. In calling for distribution of the drug before plant operation, Mr.
Lewis relies on the following FDA statement: *“An important factor in
obtaining satisfactory blocking of peak radioactive iodine uptake is the
temporal relation of stable iodide administration to radioiodine
exposure.” FDA-HHS Publication 81-8158, March 1981, at 2, Mr,
Lewis contends that distribution at the time of an accident would be too
late for satisfactory blocking.

Besides the FDA publication, Mr. Lewis cites no bases, but the follow-
ing portions of Section 11.J.10 of NUREG-0654 are relevant: State and
local organizations’ plans for the plume exposure EPZ shall include:

e. Provisions for the use of radioprotective drugs, particularly for emergency
workers and institutionalized persons . .. whose immediate evacuation may be
infeasible or very difficult, ...

f. ... [and] the method by which decisions by the State Health Department for
administering radioprotective drugs to the general population are made during
an emergency ...

The Staff, the Applicant, and the Commonwealth oppose this
contention. We deny it. The Applicant argues that no NRC regulation or
guidance requires distribution of KI to the general public, and the Staff
argues that the Commonweaith’s present plan — the full particulars of
which were not set out at the prehearing conference but which includes
distribution of KI to emergency workers, though, as we noted, not to
the general public — is consistent with the guidance in NUREG-0654,
§ 11.J.10.e.-f., quoted above.
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More important than what the opponents of the contention say about
what is required is what they say about who requires it. The Common-
wealth says that FEMA leaves it to the States to decide whether to dis-
tribute KI to the general public. Tr. 7596. The Applicant goes the next
step and claims that distribution of KI to the public is “wholly a matter
of individual State determination,” and “therefore . . . beyond considera-
tion by this Board.” Applicant’s Answer at 51. The Applicant cites no
authority. ‘

It.is well established that neither the Commission’s regulations nor
the guidance in NUREG-0654 require that radioprotective drugs be dis-
tributed to the general public. See, e.g., Union Electric Co. (Callaway
Plant, Unit 1), ALAB-754, 18 NRC 1333, 1334 (1983). Indeed, FEMA
guidance leaves to the States the responsibility of deciding whether to
distribute KI at all, even to emergency workers. Id. at 1335.

On the other hand, it is equally well established that licensing boards
— necessarily looking more to the Commission’s requirement in 10
C.F.R. § 50.47(a)(1) that there be reasonable assurance that adequate
‘protective measures will be taken in an emergency, than to FEMA guid-
ance — may rule on, and have ruled on, the reasonableness of a State’s
decision not to administer KI to the general public. See id. at 1335; the
case it affirms, LBP-83-71, 18 NRC 1105 (1983); and the cases cited
there at 1109 n.13. Mr. Lewis would have us do likewise. Tr. 7599.

However, we decline to do so. Since the accident at Three Mile Island
Unit 2 in 1979, several licensing boards have compiled full records on
the costs and the benefits of distributing KI to the general public. See,
e.g., Callaway, LBP-83-71, 18 NRC 1105. We note that the earliest of
these records concerns the Commonwealth’s policy and is to be found,
fittingly, in one of the decisions in the Three Mile Island Unit 1 Restart
Proceeding, Metropolitan Edison Co. (Three Mile Island Nuclear Station,
Unit 1), LBP-81-59, 14 NRC 1211, 1663-70 (1981), decision on appeal,
ALAB-697, 16 NRC 1265 (1982). The testimony of the experts in these
records is becoming repetitious, and the reasons behind State policies
against distributing KI to the public are now quite familiar to licensing
boards. The most recent listing of those reasons can be found in
Callaway, ALAB-754, supra. Most important, the licensing boards’ rul-
ings are uniform: “state policies against . . . distribution [to the general
public] have not been found contrary to requirements for providing ade-
quate protective measures for emergency planning purposes.” Id. at
1335, quoting LBP-83-71, 18 NRC at 1109. Mr. Lewis has given us no
reason to think we should make a different ruling. We see no point in
compiling yet another record on this well-settled issue.
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Lewis-1 and Lewis-2 having been denied, Mr. Lewis has no conten-
tions remaining in the emergency planning phase of the Limerick
proceeding. On March 14, 1984, Mr. Lewis filed a “Motion for New
Contention Based on IE Notice No. 84-17.” This motion is denied, as
will be set forth in an order to be issued soon. With that denial, Mr,
Lewis has no contentions remaining in any phase of the Limerick pro-
ceeding and is thus no longer a party in this proceeding. Mr. Lewis may
file objections to, or appeal, this Order; the procedure for doing so is set
out in the last section of this Order.

WHITE-1

This contention, which we rule inadmissible, brings into focus the
limits of what emergency planning can do. Mr. Joseph A. White con-
tends that the plans do not provide adequate notification, shelter, or
evacuation to employees of moving companies working in the plume
exposure EPZ (such as himself), or to other people in similar situations,
for example, people delivering goods in the plume exposure EPZ, or
truckers and tourists who pass through it but don’t spend the night. Mr.
White contends that he and such transients might be in places within
the plume exposure EPZ which the sirens designed to give early notifica-
tion of an emergency could not reach (Tr. 7601, 7612); that even if
these transients heard the sirens, they probably would not know what
the sirens meant (Tr. 7601); that even if they somehow knew, many of
them would be without radios and so would not know what action to
take (Tr. 7602, 7612); and that even if they had a radio, or found out by
other means what action they were supposed to take, they could well be
unfamiliar with the roads in the EPZ (Tr. 7603). Among the bases Mr.
White cites, the one which speaks most clearly of people in Mr. White’s
situation, 10 C.F.R. Part 50, Appendix E, Section IV.D.2, says, in part,
“[sligns or other measures shall also be used to disseminate to any tran-
sient population within the plume exposure pathway EPZ appropriate in-
formation that would be helpful if an accident occurs.”

The Staff and the Applicant oppose this contention, for similar
reasons. The Applicant argues that the sirens will cover as large an area
within the plume exposure EPZ as is physically possible — 100% of it
probably (Tr. 7606) — and that if from seeing large numbers of people
taking protective action, a transient person such as Mr. White describes
did not figure out what was happening and seek advice, local authorities
would find him and help him on their final run through the EPZ. Tr.
7605-06. But, the Applicant’s main argument is simply that in the
emergency plans such people are given the same protection members of
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the general public are given, and that nothing in Commission law re-
quires that Mr. White’s group be given special treatment. Applicant’s
Answer at 52. In particular, the Applicant argues, the bases Mr. White
cites do not require such special treatment: For example, though the
basis quoted from above, Section IV.D.2 of 10 C.F.R. Part 50, Appendix
E, gives special attention to measures taken to inform a “transient
population,” it is referring only to people who take up temporary resi-
dence in the plume exposure EPZ. Applicant’s Answer at 52 n.99.

We doubt whether the phrase, “transient population,” is to be so nar-
rowly construed. NUREG-0654, Section 11.G.2 contains the passage we
quoted from Appendix E of Part 50, but expands on it by giving as
examples of acceptable measures, ‘‘decals, posted notices or other
means, placed in hotels, motels, gasoline stations and phone booths.”
Some of these measures would appear to apply to people in Mr. White’s
situation and to the other sorts of transients he identifies, as well as to
people temporarily residing in the plume exposure EPZ,

Nonetheless, we agree with the Applicant to the extent that we find
no basis in Commission law for requiring that the groups Mr. White
identifies be treated in some way other than the way in which they are al-
ready treated in the emergency plans. If everyone were left to figure out
for himself what to do after the sirens sounded, and picked up later if he
didn’t figure it out, there would be, in effect, no emergency plans at all.
On the other hand, the plans cannot be required to be specific to every
individual, or again, there would be no acceptable plans at all. What
NUREG-0654 calls “a best effort” will sometimes have to do. See, e.g.,
NUREG-0654, Appendix 3, Section C.4.d. Mr. White has identified a
group of people for whom best efforts are likely to be adequate but may
not always be so, and yet are all that can be required. Already the plans
include much that is aimed at transient populations. For example, notifi-
cation by siren is provided for the whole plume exposure EPZ; informa-
tion on the meaning of the sirens and advice on appropriate action in an
emergency will be in public phone books and in brochures distributed to
hotels, motels, state parks, etc., in the plume exposure EPZ (Tr. 7604);
more information will be available by radio on the Emergency Broadcast
System. Mr. White says he would like to have the information in the
brochures to complement the information on radio (Tr. 7607), and he
points out that his work doesn’t take him to hotels, nor even often
where decals and the like will be posted (Tr. 7607-08). Businesses such
as the one Mr. White works for may notify the Commonwealth that they
would like the information contained in the brochures, and the Com-
monwealth will make it available (Tr. 7609).
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Beyond this we don’t think the Commonwealth can go. Neither we
nor the parties have been able to imagine how the Commonwealth could
compile a list of businesses which are not located in the plume exposure
EPZ but whose employees often work there. The class of such businesses
is far too open.

Because we have declined to admit Mr. White’s contention, he is no
longer a party in this proceeding. He may, of course, appeal our ruling.
But regardless of the outcome of any appeal he may make, we note here
the quality of both his preparation for this proceeding and his participa-
tion in it: Throughout the long prehearing process he has been
concise, thought-taking, intelligent, aware of the factors relevant to his
contention, and attentive to procedures. We believe Mr. White’s interest
in this proceeding would be to some degree satisfied, and LEA’s partici-
pation in the proceeding benefited, were Mr. White to render some as-
sistance to LEA’s able representatives to the extent they are mutually
willing to do this.

COMMONWEALTH-1

As we note below in discussing LEA-14 and LEA-22, the Common-
wealth’s emergency plans call for providing dosimeters to all emergency
workers. LEA-14 and LEA-22 contend that dosimeters should also be
provided to two segments of the general public which under some cir-
cumstances could become, in effect, groups of emergency workers.
Commonwealth-1 contends that the emergency plans must include ar-
rangements for the procurement and distribution of both self-reading
and permanent record dosimeters to every offsite emergency worker.
Discussions are going on now between the Commonwealth and the Ap-
plicant on arrangements for procurement and distribution of dosimeters.
The principal question in those discussions apparently is who will buy
the dosimeters. Tr. 8167. In effect, then, the Commonwealth is contend-
ing that the emergency plans must record the results of the discussions
it and the Applicant are having. The Staff would admit this contention.
The Applicant would not. We, modifying the Applicant’s argument,
admit the contention only as it applies to self-reading dosimeters.

An earlier case in which the Commonwealth participated, Metropolitan
Edison Co. (Three Mile Island Nuclear Station, Unit 1), ALAB-698, 16
NRC 1290 (1982), partly controls here. There the Commonwealth had
asked the Appeal Board to rule either that predistribution of a permanent
record dosimeter to each emergency worker was required by the Com-
mission’s regulations, or, that the regulations did not so require but that
there was no reliable evidence of any alternative means of radiation
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exposure control that would assure the safety of emergency workers. /d.
at 1296. One of the principal bases for the Commonwealth’s claim was
the following sentence from NUREG-0654, § I1.LK.3.a: “Each organiza-
tion shall make provisions for distribution of dosimeters, both self-
reading and permanent record devices.”

The Appeal Board ruled that, although permanent record d051meters
would be a “useful added measure of protection for emergency workers”
(Three Mile Island, ALAB-698, supra, 16 NRC at 1301), no regulation
mandated the use of dosimeters of any sort (id. at 1294), and that
permanent record devices would be required only if they were necessary
to reasonably assure the safety of emergency workers. Id, at 1299. The
Appeal Board then concluded that the Commonwealth’s plans for the
distribution and use of self-reading dosimeters were “sufficient to assure
reasonable protection for emergency workers™ (id.), and, therefore, that
permanent record devices were not required. /d. at 1301.

No one has argued before us that the Commonwealth’s plans for the
distribution and use of self-reading dosimeters are materially different
from what they were in Three Mile Island. Therefore, we think this
Appeal Board decision compels us to rule that the Limerick emergency
plans need not include arrangements for the procurement and distribu-
tion of permanent record dosimeters. If permanent record devices are
not required, then neither are arrangements for their procurement and
distribution.

The Applicant argues that Three Mile Island compels us to make an
analogous ruling on self-reading dosimeters, but the Applicant is ignor-
ing that the Appeal Board rested its decision on the adequacy to workers’
safety of the plans for the use of self-reading dosimeters. The Common-
wealth argues that Three Mile Island says only that predistribution of
permanent record devices is not necessary, not that planning for their
procurement and distribution are not. Tr. 8164, 8167-68. However, we
think the Appeal Board ruled more broadly. When discussing the ade-
quacy to workers’ safety of the plans for the use of self-reading
dosimeters, the Appeal Board decided nothing about the virtues of
predistribution, but only that the absence altogether of permanent
record devices is not likely to compromise the safety of emergency
workers. See Three Mile Island, supra, 16 NRC at 1299-1301.

The only issue which remains under Commonwealth-1 is whether rea-
sonable assurance of the necessary supplies of self-reading dosimeters re-
quires that the Limerick emergency plans include arrangements for the
procurement and distribution of such dosimeters. The Applicant implies
that the discussions now going on between it and the Commonwealth
reasonably assure the necessary supplies. We, however, rule now, as we
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shall analogously elsewhere in this order, that the plans must show
either that the necessary supplies are in place, or that the mechanism for
acquiring and placing them exists. It is not clear that either of these re-
quirements has been met. Therefore, we admit Commonwealth-1 as it
applies to self-reading dosimeters, but we hope that the discussions be-
tween the Applicant and the Commonwealth will make litigation of this
issue unnecessary.
(Commonwealth-2 has been withdrawn. See also LEA-23 below.)

CITY 1 THROUGH CITY 9, AND CITY 12

The City filed twelve “Issues of Concern.” Ten of them deal with pro-
tective measures which the Commonwealth’s emergency plan would re-
quire for the ingestion EPZ in a nuclear emergency at Limerick. At the
prehearing conference, the City and the Commonwealth asked that we
defer ruling on those ten, to give the discussions which have been going
on between the City and the Commonwealth more time to bear fruit.
Tr. 7972. The Commonwealth said that the additional time would be
useful for two reasons: that the discussions required the participation
of several State agencies, and that the filing the City had made in reply
to the Applicant’s and Staff’s responses to the City’s filing of issues had
furthered the discussions. Tr. 7975-76. Both the City and the Common-
wealth were confident they would come to considerable agreement in
the discussions.

The Staff and the Applicant opposed deferring ruling on the City’s
issues. The Staff argued that since the parties had come to the prehearing
conference prepared to discuss the City’s issues, it would be more effi-
cient to have rulings now, and that those might help narrow the scope of
the discussions the City and the Commonwealth were having. Tr.
7973-74. Trying to strike a balance between efficiency and encouraging
negotiation, we at first decided to hear argument on the City’s issues but
defer ruling on them until after a status report on April 23. Tr. 7978. We
thought it unlikely we could rule on the contentions soon at any rate,
and the Commonwealth represented to us that some of the City’s issues
might well be settled before we could rule. Tr. 7979,

However, later in the week of the prehearing conference, it became
clear that the time we would have given to hearing argument on the
City’s issues was more pressingly needed for evidentiary hearings on
other matters. April 19 was established as the date for receipt of the
report of results of the negotiations. Tr. 8154-55. (At the City’s tele-
phone request, on April 18, the Board extended the receipt date to April
23.) We suggested that interested parties might want to take part in the
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continuing discussion of the City’s issues (Tr. 8155) or keep themselves
otherwise informed of the progress of those discussions. Tr. 8157.

CITY-10 AND CITY-11

These two of the City’s issues deal with the Applicant’s implementing
procedures (IP) rather than the Commonwealth’s plans. We did hear
argument on City-10 and City-11, and at first intended to rule on them
when we ruled on the bulk of the emergency planning contentions; but
at the close of argument we decided to defer ruling on these two of the
City’s issues also. Tr. 8151.

City-10 and City-11 together assert that three of the Applicant’s imple-
menting procedures are unclear on some important matters. IPs 318 and
319 set out procedures related to calculations of radiation exposure
caused by ingestion of contaminated water and fish. City-10 asserts that
IPs 318 and 319 do not say who is to perform the calculations, for under
the heading “Responsibilities” in those IPs there appears only the word
“None.” The City also claims that IPs 318 and 319 do not provide for
notifying downstream users of the water should it become contami-
nated. IP 287 sets out procedures related to notifying downstream users
of the Schuylkill River should it become contaminated, but City-11 as-
serts that this IP should specify what level of contamination requires
notification.

The Applicant argues that City-10 and City-11 are late-filed onsite
emergency planning contentions and that the City is, therefore, obliged
to address the five factors 10 C.F.R. § 2.714(a) (1) requires licensing
boards to consider before ruling on the admissibility of late-filed
contentions. The Applicant also argues that under Waterford, supra, 17
NRC 1076, the contents of implementing procedures, being highly
detailed and related more to emergency preparedness than to the sound-
ness of the emergency plans, are not to be litigated. /d. at 1106-07. Last,
speaking to the merits, the Applicant argues that IPs must be read in the
context of other planning documents, and that if IPs 318, 319, and 287
are so read, it will be clear that the Limerick Dose Assessment Team is
assigned the calculations in IP 318 and 319. The Applicant asserts that-
the Limerick Dose Assessment Team is fully aware of its responsibilities
under IPs 318 and 319. The Applicant also argues that the notification
procedures the City says are missing from those two IPs are set out in IP
287, and that what the City says is missing in IP 287 will be found in IPs
210 and 312. The Staff argues similarly about City-10, but, for no stated
reason, would admit City-11.
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On February 28, 1984, the City replied to the Applicant’s answer, al-
though we had not invited reply.* In its reply, speaking to procedure,
the City addressed the factors we must balance before ruling on late-filed
contentions and argued that Waterford had ruled only that IPs did not
have to be final before a licensing board could authorize a full-power
operating license, not that IPs did not have to be clear. Speaking to the
merits, the City replied that if the Limerick Dose Assessment Team was
to do the calculations described in IPs 318 and 319, then under the head-
ing “Responsibilities” in those IPs, there should appear “Limerick Dose
Assessment Team” instead of “None,” and that if IPs 210 and 312 clari-
fy IP 287, they should be listed as references in IP 287.

We had hoped that the Applicant and the City could come to some
agreement on these apparently minor points of draftsmanship even as
we were hearing argument on City-10 and City-11. On the one hand, the
changes the City sought were minor and, according to the Applicant,
were accurate reflections of the facts. Tr. 8146. On the other hand, al-
though the City is right that implementing procedures are important,
and that those to whom responsibilities have been assigned must know
of the assignment (Tr. 8149), we are inclined to think that the changes
the City wants do concern the sort of detail Waterford says should not
bog down hearings (17 NRC 1107), and that at this level of detail,
whether the Applicant made the requested changes or not, it would be
free to make even larger changes later, even after the hearings were
over.

Nonetheless, the Applicant sticks to the position that the changes are
not necessary and that they clarify nothing, and the City continues to
think that the changes are important enough to be litigated if necessary.

We defer ruling on City-10 and City-11. We will rule now neither on
the merits, nor on whether these two issues are late-filed, nor on wheth-
er Waterford prevents us from considering them. Instead, the City and
the Applicant are to try to come to some agreement on these two issues
and to include in the status report on the discussions between the City
and the Commonwealth due on April 23 a report on the discussions of
these two issues. Tr. 8154. We note that Waterford would not necessarily
keep us from ruling on these two issues. We do not read Waterford to
say that everything which appears in an IP is thereby beyond litigation,
but only that a certain level of detail, a level entirely appropriate to IPs,
is. We wish it to be clear that we are not urging that the discussions of

*Ordinarily such an uninvited reply would raise procedural difficulties, but when it concerns the admissi-
bility of contentions we have no strong objection to receiving it. Moreover, the Commonwealth, at
least, has found the reply helpful. Tr. 7976. However, parties should seek leave in advance, even if only
by telephone, to file such a reply.
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these two issues have any particular outcome other than a resolution of
the issues.

LEA-1 THROUGH LEA-4

In LEA-1 through LEA-8, LEA contends, in a variety of ways, that
the emergency plans for Limerick do not meet the first of the planning
standards set out in 10 C.F.R. § 50.47(b). That standard, Section
50.47(b) (1), requires that the responsibilities for emergency response
have been assigned and that the primary response organizations have
enough staff to carry out their assigned responsibilities. LEA-1 through
.LEA-4 are based, in part, simply on the fact that officials from the
county level down have not yet formally adopted the plans which apply
to them. LEA-1 contends that the responsibilities outlined in these
plans have not yet been assigned because the plans have not yet been
adopted. LEA-2 contends there is no reasonable assurance that organiza-
tions from the county level down, the municipalities principally (Tr.
7665-66), have enough staff to carry out their tasks under the plans.
Here LEA rests in part on the practical proposition that officials are not
likely to adopt plans they haven’t the staff to carry out. Tr. 7667. Ap-
.pended to the contention are several tables from the Municipal Radiolog-
ical Emergency Response Plans showing not only that the municipalities
have unmet needs, but also that they have not yet determined the
extent of their unmet needs. The contention is not that a certain task
would require more staff than the planners think it would (Tr. 7668),
but that, however many people the task may require, unadopted plans
for which officials don’t yet know they have the staff do not provide rea-
sonable assurance the necessary staff will be available.

LEA-3 contends that the plan for Montgomery County, a risk county,
is unworkable without aid from Bucks County, a support county, and
that since the Bucks County Commissioners have not yet adopted the
plan designed for them, there is no reasonable assurance that the plan
for Montgomery County can be implemented. LEA-4 makes the analo-
‘gous contention about the reliance of the plans for Berks and Montgom-
ery risk counties on the plan for Lehigh County, a support county. In
these two contentions LEA is not claiming that the plans for Berks and
Montgomery Counties are deficient for depending on support from
Bucks and Lehigh, nor that there is any deficiency in the Bucks or
Lehigh plans themselves, but only that, even if Berks and Montgomery
had adopted their plans by now, responsibilities under those plans still
could not be said to have been assigned, for those plans allocate some
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support responsibilities to Bucks and Lehigh, neither of which has adopt-
ed any plans.

We asked LEA to show us more precisely than it had in the exhibit
which accompanied LEA-3 what responsibilities the supporting counties
had which, if not performed, would leave a great deficiency in the Berks
and Montgomery County plans. Tr. 7675-77, 8051. On March 14, LEA
filed papers which show to our satisfaction that Berks and Montgomery
would rely a great deal on Bucks and Lehigh in an emergency. For
instance, Bucks would help Montgomery with traffic control and trans-
portation of evacuees, provide medical support, and manage reception
centers. Lehigh would, for instance, be prepared to receive 8,200 stu-
dents from Berks and Montgomery if they had to be evacuated during
schoo!l hours. In responding to LEA’s March 14 filing, the Common-
wealth says that LEA identifies no deficiencies in the plans of the sup-
porting counties (Commonwealth’s Response to LEA’s March 14 Sup-
plemental Filing, at 4), and the Applicant says LEA has not shown why
it would want to litigate the matters listed in the filing (Applicant’s
Answer to LEA’s March 14 Supplemental Filing, at 8). True enough on
both counts, but we didn’t ask for a list of deficiencies in the plans of
the supporting counties.

The Applicant opposes admitting any of these first four contentions.
The Staff would admit all of them. The Commonwealth has expressed
no opinion on the admissibility of LEA-1 and LEA-2 but opposes admit-
ting LEA-3 and LEA-4,

The Applicant’s first argument is that the incomplete, evolving state
of the plans, which makes the Board’s findings necessarily predictive,
also makes adoption of the plans pointless until the plans are more
complete, and thus “dictates™ that the Board’s findings be made before
the plans are adopted. Applicant’s Answer at 10-11. The Applicant
points out that PEMA procedures, in recognition of the evolving state
of the plans, do not call for formal adoption of them until after the exer-
cises required by Section 50.47(b) (14) to test the plans and the readiness
of the organizations with responsibilities under the plans. The exercises
are now scheduled for July 1984, Tr. 7659.

The Applicant’s second argument against admitting any of the first
four contentions is that, whatever the timing of adoption may be, LEA
has neither alleged any particular deficiency in the plans, nor given any
reason to be concerned that the plans will not be adopted. The Common-
wealth argues the same about LEA-3 and LEA-4. Commonwealth’s Re-
sponse to LEA’s March 14 Supplemental Filing, at 4. We infer that the
Commonwealth would argue the same about LEA-1 and LEA-2, If, the
Applicant argues, at a later stage in planning, some deficiency in the
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plans or difficulty in getting them adopted should come to light, LEA
could move to reopen the record. Tr. 7657-58.

LEA-1 through LEA-4 are good examples of the kind of contention
on which, fairness suggests, a Board should, defer ruling. Nothing
“dictates” that we make our findings on emergency planning before the
plans are adopted. The record appears to show that PEMA does not re-
quire formal adoption of the plans until they are otherwise ready for
review by FEMA (Commonwealth’s Response to LEA’s March 14 Sup-
plemental Filing, at 4), which is sometime after the emergency
exercises. On the other hand, PEMA leaves local organizations free to
adopt their respective plans before the exercises, with the understanding
that the results of the exercises may call for changes in the plans. Tr.
7658-59. Moreover, the Commission’s regulations on emergency plan-
ning foresee cases in which adoption will precede a Board’s findings. Sec-
tion 50.47(a)(2) says, in part, “in any licensing proceeding, a FEMA
finding will constitute a rebuttable presumption on questions of adequacy
and implementation capability.” Since under the procedures of some
states, among them Pennsylvania, plans are not submitted to FEMA for
formal review until after they’ve been adopted, the quoted passage im-
plies there might be proceedings in which a Board, making its findings
after FEMA’s, would be making its findings after the plans were
adopted. To admit these contentions now might be to burden the pro-
ceeding with litigation which, as LEA readily grants (Tr. 7647, 7665,
7674) may prove unnecessary. Indeed, we think that something short of
formal adoption could make the litigation unnecessary, for according to
the way we construe these four contentions, LEA seeks no more than
reasonable assurance the plans will be adopted. Tr. 7672. That is all we
would seek.

On the other hand, to deny the contentions is premature also. At the
moment, LEA may have nothing very specific to point to as a reason for
thinking that some organizations might not adopt the plans which apply
to them, but according to LEA, neither are there grounds for reasonable
assurance that all the organizations will adopt their respective plans. Ac-
cording to LEA, the plans are too sketchy and many of the organizations
for which they are being written are, as yet, little involved in filling
them out. Tr. 7645-46, 7659. It might turn out that after the plans
became more complete, some organization, seeing more clearly what'
was expected of it, would refuse to adopt its plan.

Our deferring ruling on LEA-1 through LEA-4 is, we think, in harmo-
ny with the Appeal Board’s treatment of a similar situation in Cincinnati
Gas and Electric Co. (Wm. H. Zimmer Nuclear Station, Unit 1),
ALAB-727, 17 NRC 760 (1983). There, in an initial decision, the
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Licensing Board had determined that the incomplete state of arrange-
ments between a risk county and a support county for the evacuation of
schoolchildren did not provide reasonable assurance that the support
county could, or would, help. The Licensing Board granted the interve-
nors a right to a further hearing, without showing of cause, on this and
related matters. The Appeal Board affirmed this aspect of the initial
decision. See id. at 772-74, 776. “In our view, the gaps are simply too
large to leave to a license condition to remedy. The intervenors must be
afforded an opportunity to test the revised plans in an adjudicatory
hearing.” Id. at 774. Analogously, the gaps here are too large to permit
us to deny the contentions at this stage, or, on the other hand, to admit
them. Therefore, they are deferred. The parties shall exchange and dis-
cuss changes to the status quo and file appropriate proposals for further
consideration by the Board, as it becomes appropriate to do so.

LEA-5 THROUGH LEA-7

Common to these three contentions is a concern with the letters of
agreement which NUREG-0654, 11.A.3 puts forward as instruments by
which to satisfy Section 50.47(b) (1)°s requirements that responsibilities
be assigned and the necessary staff assured. LEA-5 contends that some-
times when the plans should mention letters of agreement, they do not.
In such cases, LEA claims, the plans don’t even say that the letters are
to be developed. Tr. 7677. Since the plans sometimes do say that such
letters are to be developed, LEA infers that when they are not men-
tioned at all, it may be that the planners think none are required. Tr.
7684. LEA argues that, in such instances, there is no reasonable assur-
ance of enough staff, and thus no reasonable assurance the plans could
be implemented. Tr. 7678. LEA-6 contends that even in the cases of let-
ters which the plans speak of as “to be developed,” there is no reasona-
ble assurance that the planning standard in Section 50.47(b) (1) will be
met, for it is not possible to say yet whether the letters will be adequate.
Tr. 7679.

LEA-7 contends, finally, that the existing letters of agreement are, in
fact, not adequate. LEA cites as an example the “Statement of Under-
standing™ Berks and Chester counties have worked out with the South-
eastern Pennsylvania Red Cross. The Statement, LEA claims, “fails to
mention any problems caused by a radiological emergency.” LEA claims
that letters of agreement should take into account, should “resolve” —
LEA doesn’t say how — what it calls “three issues™: that there may be
volunteers who would risk injuries not caused by radiation, but not inju-
ries which are caused by radiation; that radiation injuries are not covered
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by regular insurance policies, and the Price-Anderson Act limits a licen-
see’s liability for damages stemming from a radiological emergency; and
that since the area affected by a radiological emergency is greater than
the plume EPZ, the families of volunteers who live outside the plume
EPZ but in the affected area may want to evacuate, and thus may force
the volunteer to choose between one duty and another. Without such
letters, LEA argues, responsibilities have not been assigned and staff
assured. During the prehearing conference, LEA made clear that
throughout these three contentions it is speaking of letters of agreement
with organizations, not individuals. Tr. 7682. The parties agree that
Commission law and guidance do not call for letters of agreement with
individuals.

LEA-5 through LEA-7 are analogous to several other contentions:
In LEA-1 through LEA-4, LEA grounds its claim that Section
50.47(b) (1) is not met on the fact that the plans have not yet been
adopted; in LEA-5 through LEA-7, LEA grounds the same judgment
on the absence of what LEA would consider adequate letters of
agreement. LEA-7, 8, 12, and 15 all make claims about human response
in a radiological emergency, and LEA-12 and LEA-15 also discuss letters
of agreement. We shall be more particular about the relations between
LEA-5 through LEA-7 and these later contentions when we rule on the
later contentions.

The Applicant and the Staff object to admitting LEA-5 through
LEA-7. Judging by a PEMA action we shall report later, we infer that
the Commonwealth would not admit LEA-7. The Commonwealth has
not said, nor can we infer, whether it would admit LEA-5 and LEA-6.
We defer ruling on LEA-5 and LEA-6 and deny LEA-7. In opposing
LEA-5 and LEA-6, the Applicant argues that the very existence of the
plans, and their submission to PEMA and FEMA, reflect commitments
by the planning organizations to implement the plans, and that since
LEA offers no reason to think that these organizations will not honor
their commitments, it must be presumed they will. Letters of
agreement, the Applicant claims, only confirm these unquestioned
commitments, and thus the absence of, or incomplete development of,
these letters presents no litigable issue.

As support for its position, the Applicant points to the Appeal Board’s
treatment of a similar situation in Waterford, supra, 17 NRC 1076.
There, risk parishes (counties) were negotiating, but had not yet signed,
letters of agreement with neighboring parishes for vehicles and drivers.
Nonetheless, evidence adduced in full hearing showed that the neighbor-
ing parishes had the necessary resources. Apparently, there was no ques-
tion that the neighboring parishes intended to provide these resources to
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the risk parishes. Id. at 1105. The Appeal Board affirmed the Licensing
Board’s ruling that the absence of final letters of agreement was not to
be litigated but could be dealt with by a license condition which required
that there be such letters before a full-power license was issued. Id. at
1105-06.

The Staff objects to admitting LEA-5 and LEA-6 because the Staff
thinks these two contentions duplicate, though it doesn’t say exactly
how, LEA-1 and LEA-2. We note in passing that although LEA-S and
LEA-6 are, as we have said, analogous to LEA-1 and LEA-2, they do
not duplicate them. The Commonwealth, though not saying whether it
would admit LEA-5 and LEA-6, points out that some organizations are
not required to be parties to letters of agreement, organizations of full-
time police or firemen being examples. Tr. 7682. Under NUREG-0654,
II.A.3, which provides guidance on drawing up letters of agreement,
“written agreements” with organizations whose “response functions are
covered by laws, regulations or executive orders . . . are not necessary.”

We defer ruling on LEA-5 and LEA-6. The parties shall exchange and
discuss changes to the status quo and file appropriate proposals for fur-
ther consideration by the Board, as it becomes appropriate to do so.
Again, LEA has little basis for these contentions other than the uncer-
tainties that still surround the plans. However, those uncertainties make
it difficult to rule that there is reasonable assurance that those organiza-
tions which should be parties to letters of agreement will be. On the
record before us, it is not even clear yet whether the lack of mention of
letters of agreement at certain places in the plans is significant. These un-
certainties highlight an important difference between the situation here
and the situation in Waterford, the case on which the Applicant relies. In
Waterford, the Licensing Board and the Appeal Board had a full,
evidentiary, record on which to base a judgment that capabilities and
commitments were assured, and that any work which was still to be
done to make the letters of agreement final was purely formal. We,
however, have no such record.

LEA-7 merits different treatment. LEA’s claim that the letter of agree-
ment between the Red Cross and Berks and Chester Counties “fails to
mention any problems caused by a radiological emergency” may mean
simply that the letter fails to mention nuclear emergencies. If LEA’s
claim means this, it is not correct about Berks County. As the Applicant
points out, the letters between the Red Cross and Berks and Montgom-
ery Counties expressly refer to “nuclear incidents.” The agreement be-
tween the Red Cross and Chester County is less explicit, but we cannot
attribute much weight to a concern that the American Red Cross, an or-
ganization which has demonstrated in a great number of different kinds
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of emergencies its abilities, and which has experience with radiological
emergency planning ‘at more than one nuclear power plant, would not be
adequately prepared with resources and staff to fulfill its obligation to
provide support, particularly when such support would be primarily out-
side the plume exposure EPZ. Moreover, we note that both FEMA and
PEMA have approved the agreement between Chester County and the
Red Cross as it applies to the Peach Bottom Atomic Power Station. Tr.
71701.

However, LEA clearly wants in these letters of agreement more than
the plain mention of nuclear incidents. In its written contention, LEA
wanted the letters of agreement to “resolve at least these three issues,”
namely the factors — which we set out earlier — involving human re-
sponse in radiological emergencies, insurance coverage for radiation
injury, and the desire of the families of emergency workers living outside
the plume EPZ 'to evacuate. We agree with the Staff that nothing in
NUREG-0654, 11.A.3, the Staff’s guidance on letters of agreement, re-
quires these letters to “resolve™ these factors. During the prehearing
conference, LEA said that it sought in the letters of agreement nothing
more than assurance that “everybody has agreed to and understands
what their participation involves.” Tr. 7706. It is not the burden of the
letters alone to provide such assurance. That assurance depends on the
planning process and training programs in addition to the letters of
agreement; the letters are only required to be summaries of the
commitments.

LEA-8

In LEA-8, LEA contends that the emergency plans are based on false
assumptions about how emergency workers, both voluntary and
professional, will respond in a radiological emergency. LEA cites tes-
timony in the Three Mile Island, Unit 1, restart proceeding (TMI-1) by
Mr. Lamison of PEMA that some professional people did not carry out
their responsibilities during the emergency caused by the accident at
TMI in March 1979. See TMI-1 Restart, Docket 50-289, Tr. 17,826.
LEA also cites testimony in the same proceeding by Kai Erikson that
emergency workers “would regard their real job as tending for their
families.” Id., ff. Tr. 21,686. Unless, LEA argues, the plans are based on
true assumptions about how workers will respond in a radiological
emergency, there is no reasonable assurance that the requirement in Sec-
tion 50.47(b) (1) that there be adequate staff to implement the plans will
be met.
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This contention is analogous to LEA-2. Both contentions argue that
there is no reasonable assurance of enough staff, but LEA-2 argues from
the fact that certain plans are not yet adopted, while LEA-8 argues from
what LEA asserts to be the reliance of the plans on false assumptions.
LEA-8 is also analogous to LEA-7, which is also concerned with whether
enough staff will be available. LEA-7 argues, in part, that existing letters
of agreement do not adequately take into account human response to
danger from radiation; LEA-8 argues that the plans themselves do not
do so. Finally, LEA-12 and LEA-15 make the same claim LEA-8 does,
but only about schoolteachers and staff, and school bus drivers. The Ap-
plicant and the Commonwealth would deny LEA-8. The Staff would
admit it. We deny it.

Both the Applicant and the Commonwealth view this contention as
merely a general and speculative attack on the training programs. See
the Commonwealth’s response at Tr. 7716. The Applicant is confident
that the training program will adequately inform workers about their re-
sponsibilities and the conditions under which they may have to perform
them, and will identify workers who would not perform their
responsibilities. The Commonwealth argues that TMI-1 Restart testimo-
ny by its witness, Mr. Lamison, about the behavior of some professionals
during the accident at TMI was not meant to be applied to all plants, but
that it was meant only to support improving emergency planning. Tr.
7715. The Applicant alleges that responses of emergency workers during
the site emergency at the Ginna facility near Rochester, New York, in
February 1982 provide good evidence that the improved emergency
planning has proved effective. Applicant’s Answer at 22 n.39.

Putting these arguments on training aside, we deny the contention be-
cause of its lack of specificity. The contention is so general that we
cannot imagine how litigation of it would be fruitful. LEA says it would
litigate the general issue of human response to radiation danger, and pre-
sent testimony by experts, not workers with specific responsibilities
under the plans. We foresee a pointless battle between experts, the Inter-
venors’ abstractly arguing that humans are less willing to face radiation
dangers than they are other sorts of dangers, and the Applicant’s experts
abstractly arguing the contrary.

The Staff claims that litigation of these issues can’t be anything but
abstract. Tr. 7719. We disagree, and so does the Commonwealth. Tr.
7717. We admit LEA-12 and LEA-15 below because, although they
raise the same issues, they focus on specific groups of people with specif-
ic responsibilities under the Limerick plans. Thus, arguments in litiga-
tion of LEA-12 and LEA-15 can be more than merely speculative. The
parties could, for instance, examine the planned role of the specific

1048



named groups, and assess the significance and sensitivity of less-than-full
response by the groups on which LEA-12 and LEA-15 focus.

LEA-9 AND LEA-18

A principal focus of each of the contentions LEA-1 through LEA-8 is
the requirement in Section 50.47(b) (1) that there be enough staff to
implement the plans. The principal focus of both LEA-9 and LEA-18 is
whether there will be enough resources, especially financial resources,
to implement the plans. LEA-9 asserts that the plans do not provide rea-
sonable assurance of enough resources. LEA-18 is more specific. It as-
serts that the plans do not provide reasonable assurance of enough
resources for the training programs described in the evaluation criteria
in NUREG-0654, 11.0.4.a.-j. LEA-9 also mentions training, but only
tangentially, when it says that the plans make no provision for financial
assistance from the Applicant for training and resources. LEA-9 then
cites Section 50.47(b)(1) and thus shows that between them, LEA-9
and LEA-18 treat the absence of assurance of funding for training as a
failure to meet both the requirement in Section 50.47(b) (15) that train-
ing be provided, and the réquirement in Section 50.47(b)(1) that the
necessary staff be assured: Where there is too little funding for
training, there will be too few staff, is the implied argument in LEA-9,
which is thus analogous to LEA-1 through LEA-8. But the main argu-
ment in LEA-9 is simply the general one that there isn’t assurance yet
of enough funds to implement the plans.

It may appear that LEA-9 and LEA-18 together contend that the Ap-
plicant is required by law to help make up shortfalls in the funds and
other resources of State and local organizations. LEA-9’s remark that
the plans don’t provide for financial assistance from the Applicant is
echoed by LEA-18’s quoting the following sentence from NUREG-0654:
“If State and local governments lack the capability and resources to ac-
complish this training, they may look to the licensee and the Federal
government (FEMA) for assistance in this training.” 11.0.4.a.-j., n.2.

However, LEA-9 cites another passage in NUREG-0654 which shows
that the Applicant is not required by law to help make up these
shortfalls. Section .G in NUREG-0654, at 25, says, in part, that funding
and technical assistance ‘“must be discussed between the individual
nuclear utilities and the involved State and local governments,” and that
“the nuclear utility may have an incentive based on its own self interest
as well as its responsibilities to provide electric power, to assist in provid-
ing . .. resources that the State and locat governments may need but are
themselves unable to provide.” If it is assumed that LEA has read this
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passage which it cites, then LEA-9 and LEA-18 must be construed to
contend not that the Applicant must help make up shortfalls in the
resources of other organizations, but that it should. This construction of
LEA-9 and LEA-18 is confirmed by what LEA says about certain discus-
sions between Chester County and the Applicant. On February 5, 1984,
LEA provided us with copies of two letters from Chester County to the
Applicant, one dated September 22, 1983, the other July 25, 1983. The
letters report how much the County has spent on emergency planning
for the Applicant’s nuclear plants and list unmet needs. The earlier
letter urges that the County and the Applicant discuss ways to reduce
the burden on the County, Of these letters, LEA says, “we think that
frankly, what we are seeing is no resolution . ... The County ... says,
...we don’t have the resources ... [T]he position of the Applicant
seems to us to be, well, it’s your responsibility.” Tr. 7724, LEA wants
the Applicant to break what LEA thinks to be a deadlock.

Both Staff and the Applicant object to admitting LEA-9 and LEA-18.
The Commonwealth has taken no position on their admission. We deny
them both. Both the Staff and the Applicant point out, of course, that
the Applicant is under no legal obligation to provide resources to organi-
zations who need them but don’t have them. The Applicant also argues
that LEA has alleged no specific deficiency in the plans, and that the
plans state that training will be provided by FEMA, PEMA, the
Applicant, and the risk counties. The Applicant also reports that in a
letter dated February 1, 1984, the Applicant agreed to provide Chester
County some of the services and equipment it still needs.

LEA might well think that it has alleged a specific enough deficiency
in the plans, namely, that they have no provisions for financial and
other assistance from the Applicant. However, if the lack of such provi-
sions were in an absolute sense a deficiency — and we do not decide
that it is — we know of no law which would empower us to remedy the
deficiency. Certainly the advice in the passages quoted from
NUREG-0654 does not amount to such a law.

As an alternative to litigating whether the Applicant should provide
certain resources, LEA wants to litigate whether the plans could be im-
plemented in the absence of needed resources. Tr. 7725, It is clearly
impossible to litigate so general a contention. It is, of course, possible to
have litigation on a specific unmet need. LEA-11, for instance, which
we admit below, alleges, with names and numbers, that the school dis-
tricts don’t have enough buses to evacuate the schools in one lift. But
LEA-11 is far more specific than even LEA-18, which alleges nothing
more than a lack of assurance of resources for training; it speaks of no

1050



particular plan, no particular training program, nor any particular
shortfall,

It might even be possible to determine whether Chester County could
do without the needs it listed as unmet in the letters LEA provided us,
both of which are now over six months old. LEA would like to litigate
that much at least. Id. But such litigation would be broad and unfocused,
and at best would be premature. Chester’s lists were in no way final.
They were items (of varying importance) in the normal give and take of
the planning process, in which a county takes stock of its resources and
then decides whether it can make up the shortfalls and, if not, whom it
will ask for help. As we have noted, the Applicant has agreed to meet
some of Chester’s needs. Moreover, the Commonwealth apparently is
yet to be drawn into the process fully. The Commonwealth says that
PEMA will help local governments meet their needs (Tr. 8089), but
that PEMA depends on being told by the local governments that they
lack specific resources. By the time of the prehearing conference, the
Commonwealth had not been informed of many of the needs LEA
labels unmet in the material attached to LEA-10. Tr. 7731.

We note, finally, that a local government has the power to say that it
doesn’t see how it can approve its plan unless certain resources are
provided it.

LEA-10 AND LEA-17

Of all of LEA’s contentions which are responses to the uncertainties
that still surround the plans, LEA-10 and LEA-17 are the most general.
We deny them.

LEA-10 claims, simply, that because so much in the plans is marked
“to be developed,” there is no reasonable assurance that adequate pro-
tective measures will be taken in the event of a radiological emergency.
LEA-17 contends that the municipal emergency plans contain many
errors, contradictions, and omissions, and that although some of these
shortcomings are not by themselves significant, taken as a whole, they
raise doubts that the municipal plans can be implemented. Attached to
LEA-10 are several pages of items marked “to be developed” in the
plans, and attached to LEA-17 are several pages of items LEA alleges to
be errors, contradictions, and omissions in the municipal plans. As legal
bases, LEA-10 cites all the Commission’s emergency planning standards
and guidance, thus implying that the plans as they stand meet none of
the Commission’s planning standards or evaluation criteria. In a similar
vein, LEA-17 cites the two most general regulations, 10 C.F.R.
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§ 50.47(a)(1) and (2), and one of the most general pieces of guidance,
Section 1.J in NUREG-0654.

The Staff, the Applicant, and the Commonwealth all oppose the ad-
mission of these two contentions. During the prehearing conference, it
was LEA-10 that most inclined us to consider deferring ruling on some
of LEA’s contentions (Tr. 7747-50), and we are deferring rulings on
LEA-1 through LEA-6, and LEA-23. But we can only deny LEA-10 and
LEA-17. We see no way to litigate these contentions, either as general
propositions, or as collections of specific ones, each one about a specific
item on one of the many pages attached to the contentions. As general
propositions — “[t]he plans are too undeveloped to provide reasonable
assurance of adequate protective measures,” or, “[tlhe plans cannot be
implemented because they have too many errors and omissions” —
neither LEA-10 nor LEA-17 can be litigated, for a judgment that a plan
is too undeveloped or too error-ridden must rest not on how many
items in the plan are still “to be developed” or are incorrect, but on
which items are still to be developed or corrected, whether there are
obstacles to the development and correction of those items, and what
the obstacles may be. )

Therefore, if LEA-10 and LEA-17 could be litigated at all, they could
only be litigated as sets of specific allegations. However, were we to liti-
gate every item, even every sort of item, listed in the many pages LEA
attached to these two contentions, the litigation of the two would know
no bounds. The lists on those pages could no doubt be shorter: Some
of the items in those lists are clearly too detailed for emergency planning
litigation, but as to the many other items in those lists, it appears that
LEA has made no attempt to distinguish the significant from the
insignificant. At the prehearing conference, LEA requested an oppor-
tunity to make LEA-17 more specific. Tr. 8071. We granted the request
and asked LEA to choose from the lists attached to LEA-17 those items
LEA thought to be the most significant ones not covered by LEA’s
other contentions. Tr. 8071-72. We also asked LEA to try to find time to
discuss those items with the other parties. Tr. 8072. However, on March
14, 1984, LEA merely resubmitted a large, unorganized (by significance
or otherwise) list of what it called “examples that are typical of the kinds
of errors and omissions LEA has found” in.the municipal plans. LEA
should have told us exactly what it wanted to litigate. Therefore,
LEA-10 and LEA-17 are denied for lack of basis and specificity.
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LEA-11

Contentions LEA-11 through LEA-16 have as their main concern the
protection the emergency plans provide students and staff in schools and
day-care centers. We admit most of these contentions.

LEA-11, as explained at the prehearing conference, alleges that the
plans for the school districts in the plume EPZ — plans which under
PEMA regulations cover both public and private schools — contain in-
sufficient information to reasonably assure that there will be enough
buses to evacuate the schools in the plume EPZ in one lift. The plans
themselves call for evacuation in one lift. LEA appends tables to the
contention showing what LEA claims to be the numbers of buses the
school districts in Montgomery County need but don’t have. The Appli-
cant claims there are errors in the tables. The Staff and the Common-
wealth would admit the contention, the Applicant would not. Since the
County plans refer to unmet school bus needs as needs ‘‘to be
developed,” LEA-11 could be viewed as a part of LEA-10, which alleges
that all the plans are too undeveloped to assure that adequate measures
would be taken in an emergency. LEA-10 was too general to litigate.
LEA-11 is not, and we admit it. .

The Applicant argues that there is no reason to think that an adequate
number of buses won’t be found as the plans become more developed,
and therefore that there is nothing to litigate, “as long as the mechanism
exists for obtaining that number of buses when the time comes.” Tr.
7779. Judging from the brief discussion, during the prehearing
conference, on just what the mechanism is, it is not clear the mechanism
does exist. See Tr. 7781-82. Further development of the plans or, failing
that, litigation can determine whether it does.

LEA-12 AND LEA-15

These contentions make analogous assertions about different groups
of school personnel: LEA-12 deals with schoolteachers and staff,
LEA-15 with school bus drivers. Therefore, we consider them together.
They both belong to the group of contentions, LEA-11 through
LEA-16, concerned with children and schools.

In LEA-12, LEA contends that the school district plans do not provide
reasonable assurance that in a radiological emergency, there will be
enough teachers and staff to stay at schools, or with evacuated students,
as circumstances require. LEA-15 contends, analogously, that the same
plans provide no reasonable assurance that there will be enough school
bus drivers in a radiological emergency. The bases of the two contentions
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are largely the same, that more of these personnel would abandon their
posts in a radiological emergency than would in a non-radiological
emergency, that all of them who are parents will be tempted to see to
the safety of their own children first, and that there are no letters of
agreement which explicitly bind these personnel to perform their duties
in a radiological emergency. As additional factual bases for LEA-15,
LEA cites what it contends in LEA-11 is the absence of reasonable
assurances there will be enough buses to evacuate the schoolchildren in
one lift: Where there aren’t enough buses, there aren’t enough
drivers, LEA says. Tr. 7994.

Clearly, LEA-12 and LEA-15 belong to the group of contentions on
human response during a radiological emergency, LEA-8 being chief
among them, and to the group of contentions which centers on letters of
agreement, LEA-5 through LEA-7; thus we shall be repeating some. of
the things we said in response to some of those contentions. The Staff,
the Applicant, and the Commonwealth are divided on whether to admit
LEA-12 and LEA-15. Applicant would deny both. The Staff would
admit one but not the other. The Commonwealth, while not stating spe-
cifically what it would do, would likely not object to parts of these
contentions. We admit both.

Echoing its answers to the other contentions on human response in a
radiological emergency, especially LEA-8, the Applicant asserts that
LEA has alleged no particular deficiency in the school district plans, nor
offered anything more than speculation as grounds for thinking that
some school personnel would not perform in an emergency the tasks
they’re trained to perform. The Applicant also asserts that nothing in
NUREG-0654 requires that schools have letters of agreement with their
own personnel.

The Staff would not admit those parts of LEA-12 and LEA-15 which
raise issues about human response in a radiological emergency but
would have those issues litigated under LEA-8, which the Staff would
admit even though it calls LEA-15"s similar concerns about human re-
sponse baseless. But the Staff would admit that part of LEA-12 which
talks about letters of agreement, though not the analogous part of
LEA-15. The Staff claims, for reasons that escape us, that LEA-15 cails
for letters with individuals rather than with organizations, but that
LEA-12 doesn’t. All parties agree, as do we, that letters with individuals
are not required.

The Commonwealth did not tell us how it would reply to the parts of
LEA-12 and LEA-15 which concern human response to radiation, but in
its discussion of LEA-8, the Commonwealth said that it would not
object to the admission of a contention which made “specific allegations™
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about the response to radiation of *‘specific groups of emergency
workers.” Tr. 7717. We infer, therefore, that the Commonwealth does
not object to the admission of the parts of LEA-12 and LEA-15 which
concern human response, for these deal with specific personnel working
under specified circumstances. The Commonwealth does object to the
admission of those parts of LEA-12 and LEA-15 which deal with letters
of agreement. In response to LEA-12, the Commonwealth says that the
letters asked for in the contention are not necessary (Tr. 7786), and in
response to LEA-15, that the letters asked for there are necessary only
with organizations which might be leasing buses to the school districts.
Tr. 7999. Apparently, the Commonwealth is impliedly arguing concern-
ing teachers, staff, and drivers directly employed by the schools what it
impliedly argues about the response functions of full-time police and
fireman (Tr. 7682), that those functions are, in the language of
NUREG-0654, I1.A.3, ‘“‘covered by laws, regulations or executive
orders” and thus, under the same criterion, A.3, do not have to be cov-
ered by separate written agreements.

As we understand LEA-12 and LEA-15, they are not about letters of
agreement per se as ends in themselves, but regard such letters only as
one way to contribute to reasonable assurance that in an emergency
there will be enough school personnel to implement the school plans.
See Tr. 8001. We note that LEA’s concerns with letters of agreement
are more generally stated in LEA-5 through LEA-7 and thus are dealt
with in our treatment of those three contentions. Therefore, we consider
LEA-12 and LEA-15 to be solely about human response in a radiological
emergency and do not discuss the arguments the Applicant, the Staff,
and the Commonwealth make about whether such letters are required
by law. So understood, LEA-12 and LEA-15 are admissible. We think
that the abstractness and inconclusiveness which would afflict any litiga-
tion of LEA-8 could be avoided under these two more specific
contentions, for they deal not with the response of some everyman in
some everysituation, but with specific personnel assigned specific tasks.
With such specificity, there is more than mere speculation on which to
rest a finding about the degree to which such personnel can be relied on
in a radiological emergency; even more important, it is possible to deter-
mine how critical the functions these personnel will be trained to per-
form are to the implementation of the plans. Indeed, one possible effi-
cient and probative approach for the litigation of these two contentions
would be an examination of the sensitivity of the effect on the success
of the plans of less-than-full participation by available school bus drivers
and teachers, and/or any provisions in the plans to compensate for vary-
ing degrees of nonparticipation by school bus drivers and teachers.
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LEA-13 AND LEA-27

Three of LEA’s contentions assert that the degree of protection the
plans provide persons in the care of certain private facilities is
inadequate. LEA-13 is concerned with day-care centers and preschools,
LEA-27 with a home for the elderly and two homes for the mentally
retarded, and LEA-16 with private schools. We treat LEA-13 and
LEA-27 together, but LEA-16 requires separate treatment and so we
consider it by itself at its proper place in the numerical order of LEA’s
contentions. ’

LEA-13 contends principally that day-care centers and preschool pro-
grams in the plume EPZ are not provided for in existing plans, or at
least not adequately provided for. The contention covers both profit and
non-profit institutions, but not those which have only a few children.
Tr. 7788. The principal thought behind this contention is that emergency
conditions — separation from parents at an unexpectedly critical time,
changes in schedule and environment and so on — can frighten young
children, perhaps even make them unmanageable, and therefore that
planning which does not consider carefully how to deal with young chil-
dren will not adequately protect them in an emergency. At the prehear-
ing conference, we asked LEA to furnish the parties and us with a list of
the institutions LEA thought the plans should cover. Tr. 7794, 7987. On
March 14, 1984, we received the list.

As written, LEA-13 claims also that the numbers of parents who may
try to pick up their children before they are evacuated from preschool
and day-care facilities are not reflected in the plans’ analyses of evacua-
tion traffic patterns. We construe this claim to be not a separate issue for
litigation, but something LEA might argue in litigation in response to an
assertion that an emergency plan makes adequate provision for parents
to pick up their children before evacuation.

LEA-27 contends that no emergency plans cover Spring Mountain
House, Camp Hill Village, and Camp Hill Special School, all located in
the plume EPZ. Spring Mountain House, in Montgomery County, is
characterized by the written contention as a nursing home, and by the
Applicant as a boarding house. At the prehearing conference, LEA said
Spring Mountain House was a residence for elderly people, some of
whom were under nursing care. Tr. 8131. According to LEA, both
Camp Hill Village and Camp Hill Special School are residential schools
for the mentally retarded, both in Chester County. Tr. §130-31. LEA
says that it is contending not that the only way to assure adequate protec-
tive measures for the people cared for in these facilities is to draw up
separate plans for the facilities, but only that the plans at some level —
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the township perhaps being the most appropriate — should include care-
ful consideration of the special needs of the people in these facilities, es-
pecially their transportation needs in the event of an evacuation. Tr.
8130-32.

The Staff would admit both LEA-13 and LEA-27 (Tr. 8132); the Ap-
plicant and the Commonwealth would admit neither (Tr. 7792, 8136).
We admit both. Part of the Applicant’s argument against both LEA-13
and LEA-27 is based on a distinction in the Commonwealth’s Disaster
Operations Plan, Annex E at E-31, There the Commonwealth requires
specialized plans for “hospitals, nursing homes, and other public
institutions,” but not for people who will be notified at a home, office,
or other private place; these people are to be covered by the plans which
protect the general public. The Applicant argues that under the Com-
monwealth’s distinction, private institutions such as the Camp Hill resi-
dential schools, and at least some of the day-care and preschool programs
LEA lists, are to be covered by the plans which protect the general
public, not by specialized plans. The Applicant adds that the special
needs of people in these institutions, as of people elsewhere in the
general population, will be provided, after having been determined by
population surveys undertaken by the risk counties. The Applicant also
notes that both Camp Hill schools have responded to one of the surveys
(Applicant’s Answer to LEA’s March 14 Filing, at 3), and that imple-
menting procedures under development will provide the transportation
needs identified in those surveys (Tr. 8133). The Commonwealth,
basing itself on the Applicant’s response, is confident that Spring Moun-
tain House and the Camp Hill schools are adequately provided for in the
present plans. Tr. 8136.

, Making a distinction similar to the one in Annex E of the Disaster Op-
erations Plan, the Commonwealth says that schoo!l district plans need
not include profit day-care and preschool programs (Tr. 7791). The
Commonwealth intends to make sure that any non-profit programs on
LEA’s March 14 list are included in school district plans (Common-
wealth’s Response to LEA’s March 14 Filing, at 2), but LEA did not
note which institutions on its list were non-profit, though we had asked
them to (Tr. 7794). Some assurance of coverage for the profit programs
is given by the Commonwealth’s requirement that all day-care and pre-
school facilities be listed in the municipal plans (Tr. 7792-93), and that
“the municipal coordinator . . . review plans that these institutions draw
up for themselves, giving any aid that is required.” Tr. 7793. PEMA is
making sure now that the institutions LEA listed at our request “are
identified and accounted for in the municipal plans.” The Common-
wealth’s Response to LEA’s March 14 Filing, at 2.
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In sum, the Applicant and the Commonwealth agree there is reasona-
ble assurance now that the institutions LEA is concerned about in
LEA-13 and 27 are, or will be, provided for in some plan, and that all
that remains to do is to check lists in municipal and school plans, and to
issue implementing procedures tailored to the results of population
surveys. Thus, the argument concludes, there is nothing to litigate (Tr.
8136): It is not the Board’s job to check lists, and “the Commission
did not want licensing hearings to become bogged down with litigation
about such details” as implementing procedures consist of. Waterford,
supra, 17T NRC at 1107.

However, we are not satisfied that there is nothing litigable in these
two contentions. For one thing, the Commonwealth’s distinctions be-
tween public and private, profit and non-profit, seem to imply odd
results. For instance, Spring Mountain House as a nursing home — and
therefore, under Annex E, a public institution — must be covered by a
specialized plan, but Spring Mountain House as a boarding home need
not be, even though Spring Mountain House as either is a facility in
which there are many elderly, some of whom are under nursing care.

The list in the Commonwealth’s Annex E of institutions which must
have specialized plans — hospitals, nursing homes, and other public
institutions — resembles, but also differs from, a list in the definition of
“special facility population” in NUREG-0654, Appendix 4, Section II:
“those confined to institutions such as hospitals and nursing homes”
and “the school population.” The Staff relies on this definition in not ob-
jecting to the admission of LEA-13 and LEA-27 (Tr. 8132), perhaps be-
cause although neither the definition nor anything in Appendix 4 calls
for specialized plans for special facilities, the definition does focus on
the nature of the population the facilities serve and not on whether they
are public, non-profit, or licensed.

More important, as we have noted, LEA is not contending that the
institutions listed in these two contentions be covered by specialized
plans, but only that the planning for them be adequate. Tr. 7791-92,
8131-32. Specialized plans might be a sufficient, but possibly not
necessary, way to assure that there will be adequate plans for these
facilities. It is not clear yet that these facilities will be adequately provid-
ed for merely by being listed in, say, a county plan, or by being covered
in implementing procedures which take some cognizance of the results
of population surveys. Implementing procedures properly so-called are
not to be litigated, but it may be that not everything relegated to imple-
menting procedures by a particular plan is at the level of the ministerial
detail which is appropriate to such a document. LEA-13 and LEA-27
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will be resolved without litigation of such detail, but not necessarily
without a look at some implementing procedures.

LEA-14 AND LEA-22

These are two of the three contentions dealing with the distribution of
potassium iodide (KI). The other of the three, Lewis-2, called for dis-
tributing KI to the general public in at least the plume EPZ. LEA-14 and
LEA-22 call for distribution to certain segments of the general public in
the plume EPZ. LEA’s two contentions also deal with matters other
than KI, including dosimetry, which is taken up in LEA-23/Common-
wealth-2 also. We denied Lewis-2 but will admit LEA-14 and 22,
thinking, however, that both can be settled, LEA-22 quite easily.

As written, LEA-14 is divided into two parts both of which are rooted
partly in LEA-11, which contends that there is no reasonable assurance
of enough buses to evacuate the schools as quickly as the school district
plans demand, namely, in one lift. The first part of LEA-14 contends
that because some drivers may have to make repeated trips into the
plume EPZ, and some school personnel may have to stay in the plume
EPZ longer than now planned to care for students until they are
evacuated, the drivers and school staff are, in effect, potential emergency
workers and should be provided the KI and dosimetry supplied other
emergency workers. The second part of LEA-14 contends that these
same drivers and school staff, being potential emergency workers,
should be trained as emergency workers. As written, the second part of
LEA-14 also contended that to assure that these potential workers re-
ceived the proper training, there should be “training criteria” and
“accountability programs™ in the plans, but at the prehearing
conference, LEA dropped this part of the contention. Tr. 7792,

As explained at the prehearing conference, LEA-22 makes nearly anal-
ogous claims about farmers who have livestock to tend in the plume
EPZ, but where LEA-14 contends that certain people should be classified
as emergency workers and be provided for as such, LEA-22 contends
that even though emergency plans already designate farmers who have
livestock in the plume EPZ as emergency workers, those farmers are not
provided with KI, dosimetry supplies, or training on the use of these:
materials or on procedures for reentering the plume EPZ. As written,
LEA-22 appeared to contend that these farmers should also be given
access to decontamination facilities, but at the prehearing conference,
LEA said that it had not intended to raise any issue about
decontamination. Tr. 81085,

1059



The Applicant opposes both contentions. The Staff would admit all of
LEA-14 except the claim that the school bus drivers and school person-
nel should receive KI, but the Staff would deny LEA-22 altogether. The
Commonwealth also would deny LEA-22 but didn’t say whether it
would deny LEA-14, and we are unable to infer whether it would. As we
said, we admit both contentions. We discuss LEA-22 first because our
discussion of it will provide some helpful background for our ruling on
LEA-14,

The Commonwealth reports that Annex E, Appendix 16, page B-8 of
the Commonwealth’s Disaster Operations Plans does state that farmers
with livestock in the plume EPZ will be designated emergency workers
if the plume EPZ is evacuated. But Annex E also states that the county
emergency management agencies will provide these farmers with KI and
dosimetry if they reenter or stay in the plume EPZ. The Annex also de-
scribes procedures for distribution of KI and dosimetry and for farmers’
reentering the plume EPZ. Tr. 8106. But the Commonwealth’s plan
does not expressly provide for training the farmers. Tr. 8107. Thus, the
Commonwealth’s plan meets all of LEA’s stated concerns about farmers
except its concern that they be adequately trained to use KI and dosime-
try and to reenter the plume EPZ. But it is easy to read a dosimeter (Tr.
8108-09), or to self-administer KI, or to follow the right procedures in
reentering the plume EPZ. Besides, the Commonwealth says that
‘““there’s no question” that in an emergency, these farmers would be
given the instructions they needed. Tr, 8107. Thus, the Commonwealth
and the Applicant argue that there is nothing left in LEA-22 to litigate.

However, the Commonwealth also says that such training as LEA
wants these farmers to receive *“certainly can be read into” the plan. /d.
LEA replies that if express provision for such training were incorporated
into the Commonwealth’s plan, LEA’s concern would be met. Tr. 8107,
8109. Thus, the parties are so close to agreement on LEA-22 that we
fully expect them to settle, rather than go to the trouble to litigate the
little that is still at issue between them.

It could be argued that, since we've admitted LEA-11, LEA-14 is
unnecessary: Either the result of the litigation of LEA-11 will be rea-
sonable assurance that there are enough buses to evacuate the schools
in one lift — in which case, drivers and school personnel will not need
KI, dosimetry, or the training suited to emergency workers — or it will
be proposed that evacuating the schools in two lifts is an adequate pro-
tective measure, in which case LEA may argue, in its proposed findings
or elsewhere, that drivers and school personnel will have to be provided
for as emergency workers.
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However, on reflection after the prehearing conference, the Board be-
lieves that LEA-14 does not depend solely on any lack of reasonable
assurance of enough buses. We now construe LEA-14 to be contending
also that even if there were reasonable assurance of enough buses to
evacuate the schools in one lift, reasonable assurance is not perfect
assurance, and that the plans should provide for the possibility that for
unforeseeable reasons evacuation of the schools might require two lifts
and thus cause the drivers and school personnel to become emergency
workers. Cf. Tr. 7991.

At bottom, LEA is asking that the plans treat school bus drivers and
school personnel as they do farmers with livestock in the EPZ: As
members of the general public who in certain circumstances would be
designated as emergency workers and provided for as such. We think we
detect some willingness on the part of the Commonwealth to treat driv-
ers and school personnel this way. Tr. 7991. Therefore, we have some
ground for hoping that LEA-14 can be settled before litigation.

LEA-16

This is the last of the six consecutive contentions on schools and chil-
dren. As are LEA-13 and LEA-27, LEA-16 is concerned with how well
the emergency plans provide for certain institutions. LEA-16 contends
that although school district plans do provide for private schools, there
is no reasonable assurance that the needs of private schools for enough
buses to evacuate those schools in one lift, for prompt notification of an
emergency, and for adequate training for school personnel, will not be
overlooked. The Staff and the Commonwealth would admit the
contention; the Applicant would not. We deny it.

In relation to none of the three needs LEA-16 lists is it admissible. As
LEA notes (Tr. 8059), LEA-11’s claim that there is not yet reasonable
assurance of enough buses to evacuate all schools in one lift includes
LEA-16’s claim that there is no assurance of enough buses for the pri-
vate schools. Since we admitted LEA-11, we need not admit the corre-
sponding part of LEA-16.

As to prompt notification, LEA’s concern is not that there are proce-
dures for notifying the private schools of an emergency which differ
from procedures for notifying the public schools and make it less likely
that the private schools will receive prompt notification — the Common-
wealth reports that private schools would be notified the same way
public schools would be (Tr. 8063) — but that in some school districts
the number of schools to be notified is so great that the private schools
might somehow receive notification less prompt than the notification
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the public schools would receive. Id. LEA has given us no basis for con-
cern that any of the mechanisms of notification now under consideration
(see Tr. 8064-66) could have such a result.

As to training, LEA wants assurance simply that personnel in private
schools will, if notified of an emergency, know what to do. Tr. 8066.
LEA has given us no reason to think that the training which the Appli-
cant says private school personnel are to receive (Tr. 8065) is materially
different from the training public school personnel are to receive, LEA
may be concerned that the training which private school personnel are
to receive may not adequately prepare them to be emergency workers,
but that concern is encompassed in LEA-14, which we have admitted.
We note that many private schools in the plume EPZ have drawn up
their own plans. Applicant’s Answer at 34,

LEA DRILLS (VIII-38)

This contention has no number in the system LEA used to renumber
it’s contentions. Here LEA claims that the emergency plans do not con-
tain sufficient detail on the conduct of the exercises and drills required
by 10 C.F.R. § 50.47(b)(14), that there is no assurance the exercises
and drills are realistic enough, and that a true test of preparedness does
not permit participants to have prior knowledge of the dates, times, and
other details of the test.

LEA withdrew this contention at the prehearing conference. LEA’s
principal aim in filing the contention was to secure an opportunity to
comment on the drills and exercises. Tr. 8080. Since filing the
contention, LEA has learned that under 44 C.F.R. § 350.10 (1983)
there will be at least one public meeting in the vicinity of the Limerick
plant between the first joint (utility, State and local governments) exer-
cise of the plans and FEMA approval of them. LEA is confident that
under Section 350.10 it will have ample opportunity to comment, and in
a more appropriate forum than ours. Tr. 8086-87. We agree. The adequa-
cy of the exercises and drills is best determined after they are held, at
which time LEA may make its views known in the forum provided by
FEMA.

LEA-19 AND LEA-21
Three contentions deal with the communications systems planned.

LEA-26, considered separately below, is concerned largely with prompt
notification of the public. LEA-19 contends that the emergency plans
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fail to demonstrate that the system for communications among the
emergency response organizations can operate effectively under a wide
range of adverse conditions, including heavy commercial telephone
traffic, bad weather, blackouts, jammed telephone links, spontaneous
evacuation both inside and outside the plume EPZ, and some number of
volunteers who will not risk radiation injury. LEA-19 also contends that
there is no assurance that the communications links between county and
local governments can operate 24 hours a day. LEA-21 is more specific.
It contends that although the-primary communications link with the
municipal Emergency Operations Centers (EOC) is the telephone, the
municipal EOC’s have too few telephone lines. The Applicant opposes
both LEA-19 and LEA-21. The Staff and the Commonwealth would
admit both contentions. Tr. 8095, 8101. We deny both.

LEA’s concerns in these two contentions are largely related to the
role commercial telephone plays in the communications links among re-
sponse organizations. But, as described in Appendix B of each risk
county-plan, those links include much more than commercial telephone.
The risk counties will also have a dedicated telephone “switch” and
direct radio links with municipal police, fire, and medical personnel. A
dedicated telephone switch permits conference calling and does not
depend on the commercial telephone system. Three radio systems will
be in use: the Radio Amateur Civil Emergency Services, the Amateur
Radio Emergency Services, and the new PEMA Radio System. Appendix
B in each risk county plan also states that each risk county EOC will be
organized, equipped, and staffed, when augmented, to operate 24 hours
a day for an extended time.

Taken together, LEA-19 and 21 are merely a broadside attack. They
put forward no basis for thinking that this diverse and redundant com-
munications system could, under some adverse circumstance, become
so impaired on all levels that it could not operate effectively. The Com-
monwealth says that it has some concerns about the system and gives
one example: From its review of the plans, the Commonwealth is
unclear on whether the communications system would include a tele-
phone link between each risk county and each municipality. Tr. 8095. If
the example Commonwealth has given us is rightly called an example,
the Commonwealth’s concerns are at a level of detail best dealt with out-
side adjudication. If, when the emergency plans are in final form, any
party has a similar communications concern which ought to be consid-
ered in adjudication, that party can come back to us.
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LEA-20

In this contention, LEA claims that not all the municipal Emergency
Operations Centers (EOC) have been designated, and that no alternative
municipal EOC has been designated. At the prehearing conference,
LEA withdrew its call for designation of alternative EOCs, on the correct
ground that nothing in Commission law requires that there be alternative
EOCs. At the prehearing conference, the Applicant claimed that all the
municipal EOCs had been designated (Tr. 8098-99), but in its March 14
filing, LEA identifies three townships for which EOCs have not been
designated. The Applicant opposes the contention. The Staff would
admit it. The Commonwealth has not said whether it would admit the
contention but has stressed certain requirements which have to do with
the EOCs. We shall mention those requirements shortly.

We deny LEA-20 because it raises no litigable issue. It does not con-
tend that any EOC site, present or proposed, is deficient in any respect.
No party disputes that unless all the municipal EOCs are designated
before the exercises planned for July 1984, reviewing authorities will de-
clare the plans deficient. LEA does not contend that there is any obstacle
to designating any municipal EOC. The closest thing to an adjudicable
dispute in connection with this contention concerns the possibility of
townships’ sharing EOCs. Twice in its filings on LEA-20, the Applicant
has claimed that townships may share an EOC. Applicant’s Answer at
39, and Applicant’s Response to LEA’s March 14 Filing, at 4, The Com-
monwealth claims, though, that townships may share an EOC only if
they also have the same emergency plan and use the same EOC staff.
Commonwealth’s Response to LEA’s March 14 Filing, at 3. But this
dispute, if dispute it is, is not formally before us. If the Commonwealth,
the Staff and FEMA do not see to it that all the municipal EOCs are
properly designated, then LEA can file for appropriate relief.

LEA-23

The next three contentions are tied together by the middle one of
them. Both LEA-23 and LEA-24 are concerned with vehicular traffic in
the plume EPZ, and both LEA-24 and LEA-25 are concerned with the
size of the plume EPZ.

Both LEA-23 and Commonwealth-2 allege deficiencies in the Appli-
cant’s time estimates for evacuation in the plume EPZ. NUREG-0654,
Section 11.J.8 recommends that the licensee include such estimates in its
emergency plan. Among the deficiencies alleged by LEA and the Com-
monwealth were use of the wrong evacuation routes and of outdated or
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inconsistent census data, and inadequate consideration of the effects of
adverse weather.

The Commonwealth has withdrawn its contention (Tr. 8110-11), and
we defer ruling on LEA-23. A new evacuation time study is due soon
from the Applicant’s consultant., Apparently, the Commonwealth did
not know until after it had filed its contention that the new study was
under way. The Commonwealth now says that, as outlined to the Com-
monwealth by the Applicant’s counsel, the new study appears to address
the Commonwealth’s concerns (Tr. 8110), and that the Commonwealth
will be working closely with the Applicant’s consultant as the study is
brought to completion and will submit comments on the completed
study to the Applicant and FEMA. Tr. 8111. Satisfied that its concerns
will be given adequate attention, the Commonwealth, with our
approval, withdraws Commonwealth-2.

LEA, however, stands in a different relation to the new time estimate
study. As the written form of LEA-23 shows, LEA knew before it filed
its contention that a new study was in progress. Nonetheless, perhaps be-
cause LEA doesn’t have the Commonwealth’s power to make a formal
review of the new study, LEA filed a contention on the old time
estimates. But that contention really amounts to a claim about the new
study, namely, that it should not contain the deficiencies LEA alleges
the old one contains.

Once more, we face a contention we can neither admit nor deny and,
therefore, defer ruling on. LEA, of course, can point to no specific defi-
ciencies in a study it has had no opportunity to review. However, by
alleging specific deficiencies in the old studies, deficiencies some of
which there might be reason to think could be carried over into the new
study, LEA has argued with as much basis and specificity as circum-
stances allow. We note too that LEA’s concerns about the time estimates
appear not to overlap the Commonwealth’s concerns much. Therefore,
not all of LEA’s concerns will necessarily be represented by the Com-
monwealth in its work with the Applicant on the new study. We expect
the Board and the participating parties to receive a copy of the new study
as soon as possible after it becomes available. The parties shall exchange
and discuss changes to the status quo and file appropriate proposals for
further consideration by the Board, as it becomes appropriate to do so.

LEA-24 AND FOE-1
Both FOE and LEA advance contentions which are concerned with,

among other things, the effect of traffic congestion on evacuation.
Friends of the Earth in the Delaware Valley (FOE) contends that the
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emergency evacuation plans should include Valley Forge State Park and
the King of Prussia area because the heavy traffic in these areas will
impede the evacuation of the EPZ. LEA contends the same in LEA-24,
and argues similarly there that the plans should also include the Marsh
Creek and French Creek State Parks, a certain “Horseshoe Trail,” and
Exton Mall.

For reasons we give below, we admit both of these contentions, but
only to the extent they call for planning against the effect traffic conges-
tion in the areas outside the EPZ they name could have on evacuation
of the plume exposure pathway EPZ. We take up first the inadmissible
portions of both contentions.

FOE, besides contending that the emergency plans should include cer-
tain areas where traffic congestion is common, also asserts, almost in
passing, that the Applicant should not be granted a license to operate
Limerick until “the safety of the 7.2 million people in the entire 50 mile
radius is assured in case of an accident” (coordinated Intervenors’ Con-
tentions at 55), and more radically, that since “there is no way to pro-
vide for the safety of residents in the King of Prussia area or the users of
[Valley Forge National Historical Park] except by removing the threat of
a nuclear accident at Limerick,” the Applicant should be denied a
license to operate Limerick. Id. at 56. If these assertions are intended as
contentions, there are neither factual nor legal bases for them. It is
simply not correct, as a matter of law, that nothing short of denying the
Applicant a license could provide for the safety of people in the King of
Prussia and Valley Forge Park areas. Moreover, under 10 C.F.R.
§ 2.758, to contend, in effect, that the EPZ should be expanded to 50
miles is an impermissible attack on the requirement in 10 C.F.R,
§ 50.47(c)(2) that the plume exposure EPZ be “about 10 miles in
radius.” See also our discussion of LEA’s similar assertions in LEA-25.

Some parts of LEA-24 are inadmissible because they lack factual basis
or duplicate other contentions. Two of the areas LEA contends should
be included in the plans for the EPZ, French Creek State Park and a cer-
tain “Horseshoe Trail,” are already in the EPZ. French Creek State Park
lies just inside the western edge of the zone, and the “Horseshoe Trail”
LEA speaks of, apparently one of several “Horseshoe Trails” in the Lim-
erick area (Tr. 7634), runs through the EPZ, from French Creek Park to
Valley Forge Park. Tr. 7637. LEA argues that its contention is, in fact,
about the adequacy of planning for certain commercial and recreation
areas, some inside, some outside the EPZ. Tr. 7638. LEA reads its con-
tention to claim that there is no reasonable assurance that people in rec-
reation areas inside the EPZ would receive adequate notification of an
emergency. Tr. 7636. LEA claims there is not yet enough information to
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conclude that the siren system the emergency plans call for can be heard
everywhere in the EPZ. Id. Granting LEA’s interpretation of its own
contention, LEA-24 overlaps with LEA-26, which concerns notification
in general, and sirens in particular. Since notification is the principal sub-
ject of LEA-26, we do not admit the part of LEA-24 which overlaps
LEA-26.

Therefore, what remains of LEA-24 and FOE’s contention is the
claim that to help assure that an evacuation of the plume exposure EPZ
would not be impeded by traffic congestion connected with Marsh Creek
State Park, Valley Forge National Historical Park, the King of Prussia
area, and Exton Mall, these areas should either be included in the EPZ,
or adequate plans for traffic control in those areas should be made to
avoid an adverse effect on evacuation of the EPZ. Most of Valley Forge
Park lies just outside the EPZ, on the southeast. The King of Prussia
area is further southeast, about 4-5 miles outside the EPZ. Exton Mall is
near the intersection of U.S. 30 and PA 100, about 14 miles south of the
Limerick plant, and about 2 miles south of the approximate 12-mile
EPZ southern boundary. Marsh Creek State Park lies just outside the
EPZ on the southwest, within a mile of PA 100. LEA is concerned that
congestion at Marsh Creek and Exton Mall, a reception center, could
impede evacuation along PA 100, an important evacuation route running
north and south through the western half of the EPZ.

We admit these two contentions in these focused forms, with the un-
derstanding that the issue joined is not necessarily whether the plume
exposure EPZ should be expanded to include the four named areas, but
whether the emergency plans provide reasonable assurance that traffic
congestion in the four named areas will not significantly impede evacua-
tion of the EPZ. We will entertain evidence that nothing short of includ-
ing these four areas in the EPZ will provide such assurance, but the evi-
dence could show that there are less drastic ways to deal with traffic
congestion, Thus construed, LEA-24 is linked more to the claim in
LEA-23 that the county plans have unreliable evacuation time estimates
than to the claim in LEA-25 that the EPZ should include Philadelphia, a
claim which is not motivated by a concern about traffic congestion.

Both the Staff and the Applicant oppose the admission of these con-
tentions in their focused forms. The Staff claims that the Intervenors are.
trying to expand the EPZ, and thus are attacking the regulations without
making the arguments 10 C.F.R. § 2.758 requires to accompany such an
attack. In a similar vein, the Applicant claims that the Intervenors have
argued none of the special circumstances which, under 10 C.F.R.
§ 50.47(c) (2), might call for modest expansions of the EPZ. Applicant’s
Answer at 53. The Applicant argues further that the present plans
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adequately take into account ‘congestion in general, and congestion in
these four areas in particular. Congestion outside the EPZ, the Applicant
says, “would necessarily be considered” in the evacuation time study,
"now being revised. Id, at 44, 53. The Commonwealth backs the Appli-
cant here with the somewhat more general claim that the emergency
plans already take congestion outside the EPZ into account. Tr. 7619-20.
A closer look at any one of the four areas the Intervenors want included
in the EPZ will show, the Applicant says, that congestion outside the
EPZ poses no significant threat to evacuation of the EPZ. For example,
common sense says, according to the Applicant, that during an evacua-
tion emergency local authorities would not permit cars which have no
good reason to be in the EPZ to exit Marsh Creek State Park on the
northeast and thus impede traffic on PA 100 southbound out of the EPZ
at the traffic consolidation point on PA 100 just south of Eagle and west
of Byers. Tr. 7641, 7643. The Applicant argues that even if common
sense did not prevail, the traffic northbound out of the park could be
stopped at the first intersection north of Eagle on PA 100. Although this
intersection is in the EPZ, it is outside the 10-mile circle; thus traffic in-
tercepted there would not, according to the Applicant, affect traffic in
the 10-mile circle. Tr. 7643. ‘

Similar arguments could be made, the Applicant says, about the other
areas the Intervenors want included in the EPZ. Tr. 7641, 7643,
Besides, the Applicant says, “‘there is ample room beyond the ten mile
area to accommodate all kinds of vehicles.” Tr. 7642,

We are not persuaded by these arguments of the Staff and the
Applicant. The Applicant’s argument about Marsh Creek State Park
leaves too many questions unanswered: Are there plans which imple-
ment what the Applicant argues common sense would dictate in dealing
with traffic trying to exit the park on the northeast? Do the present
plans take into account congestion caused by park traffic? Is there any
way to leave the park except on the northeast? If there is, is there a sig-
nificant possibility that traffic leaving that other way could, even though
it is not heading into the EPZ, impede the-flow of traffic out of the
EPZ? If arguments similar to the one the Applicant makes about Marsh
Creek could be made about Exton Mall, King of Prussia, and Valley
Forge, what are those arguments? In particular, why isn’t traffic heading
south and southeast out of these three places at least as likely to impede
traffic leaving the EPZ as the traffic heading into the EPZ, the only traf-
fic the Applicant considered in its argument about Marsh Creek? More
generally, the Applicant says that the evacuation time study “would
necessarily” consider congestion outside the EPZ, but we ask whether
the study in fact does so.
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Finally, the Staff’s argument that these contentions impermissibly
attack the regulations is heavy machinery better saved for another
contention, and the Applicant’s argument that the Intervenors plead
none of the factors which 10 C.F.R. § 50.47(c)(2) says could support ex-
panding the EPZ is not accurate. The Staff’s argument suits LEA-25,
which contends that the EPZ should include Philadelphia, better than
LEA-24, which calls for adjustments of only a few miles. The EPZ in
some places already extends to nearly 13 miles from the Limerick plant,
and the Commonwealth believes *it would be worthwhile to at least con-
sider expanding the EPZ to include Valley Forge,” though not Exton
Mall. Tr. 7641. The Applicant’s argument on pleading factors listed in
Section 50.47(c)(2) overlooks the Intervenors’ having pleaded at least
two of those factors. The Intervenors are concerned about congestion in
certain highly traveled areas, and thus about the factor in Section
50.47(c)(2) called demography. Moreover, they are concerned about
the flow of traffic on evacuation routes, and thus about the factor in Sec-
tion 50.47(c) (2) called access routes.

Since LEA-24 encompasses FOE’s contention, we admit and consoli-
date both contentions as construed by us above. Thus both FOE and
LEA are parties in the proceedings related to this contention, designated
LEA (FOE)-24. LEA is to be the lead intervenor, and thus FOE is to
coordinate all its prehearing activities (including discovery) and litigation
of this contention with LEA.

LEA-25

This is the last of three contentions in which an expansion of the
plume EPZ is suggested, but in its main concern, LEA-25 is closer to
the City of Philadelphia’s concerns with emergency planning for the in-
gestion EPZ.

LEA-24 and FOE-1 called for expanding the plume EPZ to include
certain areas where traffic congestion is frequently very heavy. The main
concern of those two contentions was that, unless adequately considered
in the plans for the plume EPZ, traffic congestion in those areas could
significantly impede evacuation of the plume EPZ. As written, LEA-25
makes the more radical claim, asserted apparently in passing in FOE-1,
that the plume EPZ should be expanded to include the Philadelphia me-
tropolitan area, to reduce the chance of latent cancer deaths in these
areas after a nuclear accident at Limerick. The Staff and the Applicant
oppose the contention. The Commonwealth has expressed no opinion
on its admissibility. We deny it.
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The Staff and the Applicant regard the contention as an impermissible
attack on the .Commission’s regulations. See 10 C.F.R. § 2.758. Al-
though 10 C.F.R. § 50.47(c)(2) permits adjustments to the 10-mile
radius of the plume EPZ under certain circumstances, the adjustments
the language *“about 10 miles” in Section 50.47(c) (2) contemplates are
far more modest than the large expansion urged in LEA-25, Several of
the modest adjustments Section 50.47(c) (2) contemplates have already
been made to the Limerick plume EPZ, and it is possible that more will
be made as a result of the litigation of LEA(FOE)-24; but these
adjustments, either present or possible, lengthen the radius of the
plume EPZ by at most only a very few miles in some places.

However, LEA-25 could be read less narrowly to be asking merely for
increased planning for the Philadelphia area, planning which might in-
clude some measures now intended for the plume EPZ alone, such as
sheltering or evacuation. But even if read less narrowly, LEA-25 is not
admissible. The City of Philadelphia has filed here several “issues of
concern” about planning for the ingestion EPZ, of which the Philadel-
phia metropolitan area is a part; those issues are specific enough to form
a basis for discussions between the City and the Commonwealth. But
LEA does not contend here that the plans for the ingestion EPZ do not
conform to NRC regulations and guidance. We have no power to require
those plans to meet other standards.

We note that NRC regulations and guidance on the size of the plume
EPZ and the measures to be implemented in the ingestion EPZ were
drafted by persons well aware of the few nuclear plants located near
major metropolitan areas. Those regulations and that guidance make no
exceptions for Limerick, or for other plants similarly situated. Nor do
those regulations and that guidance rely on evacuation of any part of an
ingestion EPZ in a nuclear emergency.

LEA-26

This is one of three contentions on the communications system envi-
sioned in the emergency plans. The other two contentions, LEA-19 and
LEA-21, focused on the effects of adverse conditions on certain parts of
the system. LEA-26 consists of several connected claims most of which
concern the promptness of notification, especially notification of the
public. We admit only part of LEA-26. i

LEA-26 first contends that no system for prompt notification of the
public is in place, that the principal such system, the siren system, is not
yet installed, and thus not tested. Unless, LEA argues, that system is
tested as installed, there is no assurance that it will work.
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LEA-26 next contends that the system which is the backup to the
siren system is inadequate. The sirens run on AC power from normal
transmission lines and thus would not work in a blackout. Tr. 8123. To
provide notification to the public if the sirens were not to work, the
emergency plans call for a system called route-alerting, in which police,
firemen, and other emergency workers would notify the public by travel-
ing planned routes in vehicles with loudspeakers. LEA claims that there
has been no indication that route-alerting could be carried out quickly
enough to meet the time standards set out in NUREG-0654, Appendix
3, § B, and, more generally, that there is no basis for concluding that
route-alerting is an effective way to alert the public. Effectiveness aside,
LEA contends, there is no assurance of enough personnel and vehicles
to carry out the alerting as planned, and the plans do not contain route-
alerting sector maps.

The third part of LEA-26 contends that the Applicant’s plans call for
telephone notifications to emergency response organizations to be made
sequentially contrary to the guidance in NUREG-0654, Appendix 3,
§.C.2.b., and that time would be wasted logging one call before making
the next. LEA also claims in this part of LEA-26 that ten sets of tele-
phone calls would have to be made one after the other before the public
alerting system was activated. Thus, there is no assurance, LEA
contends, that public notification could come soon enough to meet the
time standards in NUREG-0654, Appendix 3, § B.2.a,

Last, and not directly related to promptness, LEA-26 contends that
the Emergency Broadcast System (EBS) is not adequate. The only factual
basis given for the claim is that in Chester County the EBS uses a station
which doesn’t run 24 hours a day.

The Applicant opposes admitting any of LEA-26. The Staff would
admit all of it. The Commonwealth expresses no opinion on the admissi-
bility of any part of the contention. The Applicant argues, correctly we
believe, that under Waterford, supra, 17 NRC 1076, the installation and
testing of the sirens are exactly the sort of matter which the Staff will
properly oversee, Id. at 1104-05. Since LEA hasn’t alleged with specifici-
ty any deficiency in either the plans for the siren system or the mecha-
nism by which the installation and testing of the system will be
reviewed, there is nothing in this first part of LEA-26 to litigate.
Accordingly, we deny this first part.

About route-alerting, the Applicant argues that the risk county plans
adequately describe the procedures used in route-alerting, that LEA has
not shown that any municipality in the plume EPZ lacks the resources
for route-alerting, and that route-alerting sector maps cannot be drawn
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up until the sirens are installed, since the locations of the routes to be
alerted depend on the locations of the sirens which fail.

If the testing and installation of the siren system is not a matter for
adjudication, it appears to us that the making of route-alerting sector
maps isn’t either, for the maps depend on the installation of the sirens.
Therefore, we deny the part of LEA-26 having to do with maps. Neither
do we admit that part of LEA-26 which calls for a showing that route-
alerting is an effective way to alert the public. LEA proffers no basis for
thinking that route-alerting is not effective. We note that both FEMA
and licensing boards have said that route-alerting might be a necessary
backup to some siren systems. See, e.g., Consolidated Edison Co. of New
York (Indian Point, Unit 2), LBP-83-68, 18 NRC 811, 938-39 (1983).

However, we admit the issue LEA raises about whether there will be
enough resources for route-alerting. The emergency plans should show
either that there are enough personnel and vehicles for route-alerting,
or else that the mechanisms for acquiring those resources exist. But it is
- not clear to us yet that the plans show more than the procedures for car-
rying out route-alerting. See Applicant’s Answer at 47, - )

As to notification of emergency response organizations by sequential
telephone calls, the Applicant argues, and the Commonwealth agrees
(Tr. 8125), that LEA wrongly assumes the calls will be made
sequentially. In fact they will be made by several people calling at once,
the Applicant claims. LEA claims, however, that it would appear from
the titles of the persons who would be called that the calls must be made
in the order in which they are listed in the county plans. Tr. 8124. We
suspect that the parties could have settled this issue among themselves
before they brought it here. Of course, they may still be able to settle it
among themselves. In the meantime, it is admitted for litigation. We
note that logging the calls, a practice the Applicant says is required by
NUREG-0654, Appendix 3, § C.2.b., becomes an issue here only if the
calls are, in fact, made sequentially and one call logged before the next
one is made.

The last claim LEA-26 makes — that the EBS is not adequate — lacks
basis and specificity, but we admit for litigation LEA’s claim that the
Chester County EBS uses a station (WCOJ) which doesn’t run 24 hours
a day and we construe the issue thus raised to extend to any EBS station
which doesn’t run 24 hours a day. The Applicant argues that either ar-
rangements could be made with the station already chosen in Chester
County to broadcast in the off-hours in an emergency, or a replacement
station could be chosen from outside the county. Again, the plans
should show either that such arrangements have been made, or that
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there exists a mechanism for making them. The choice of WCOIJ for
Chester County might indicate that the mechanism is not yet in place,
In sum, LEA-26 is admitted as to the issues of resources for route-

' alerting, the order of the telephone calls by which emergency response

organizations would be notified, and arrangements for securing 24-
hour-a-day broadcast capability for the EBS.

LEA-28

As written, LEA-28 contended that all the emergency plans for Limer-
ick were deficient because, though they assigned the National Guard the
tasks of towing cars disabled on the main evacuation routes in the plume
EPZ, and of providing gasoline along the same routes, the plans did not
say where the Guard would find enough tow trucks, fuel trucks, and
fuel, nor how long it might take the Guard to mobilize in heavy traffic
or bad weather.

At the prehearing conference, the Commonwealth asserted with great
firmness that the Guard had the resources and the will to do its assigned
tasks. Tr. 8139-40. Thinking that the strength of the Commonwealth’s
response might reflect facts that would satisfy LEA, we asked LEA to
discuss its concerns with the Commonwealth, and to report to us what-
ever effects the discussions had on LEA-28. Tr. 8140-41. LEA’s March
14 filing includes a report of the discussions LEA had with the
Commonwealth, and a listing of the issues which remain under LEA-28.
It appears that the discussions have alleviated some of LEA’s concerns
and focused others. Two issues remain, and we admit both for litigation.

The first of these issues has to do with mobilization of the Guard.
One result of the discussions between LEA and the Commonwealth was
that Berks County now has assigned to it a Guard battalion which would
not have to cross the plume EPZ to get to the County, but LEA remains
concerned about the length of time it might take the Guard to mobilize
in heavy traffic or bad weather. The Commonwealth does not say wheth-
er it would admit this issue. The Applicant would not, arguing that LEA
proffers no basis for this part of the contention (Applicant’s Answer to
LEA’s March 14 Filing, at 4), and that the effects of adverse weather
are among the things which must be considered before a decision to
evacuate (id. at 6). Nonetheless, a decision to evacuate in bad weather is
conceivable. Perhaps there are other measures besides the assignment
of a new battalion to Berks which could reduce the obstacles to a quick
mobilization of the Guard.

The other issue which remains after the discussions between LEA and
the Commonwealth is somewhat new because it does not wholly involve
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the Guard. LEA contends that there is no assurance of enough
resources to provide towing, gasoline, and snow removal on non-State
roads. The Commonwealth agrees and would admit this part of LEA-28.
Commonwealth’s Response to LEA’s March 14 Filing, at 3. The Appli-
cant opposes this part of the contention also, arguing, not entirely
relevantly, that between them, the Guard and the Commonwealth have
enough resources to provide towing, fuel, and snow removal for the
main evacuation routes. Applicant’s Answer to LEA’s March 14 Filing,
at 5. The Commonwealth, however, says that the Guard has neither
resources for snow removal, nor responsibilities for it under the Com-
monwealth’s plan. Commonwealth’s Response to LEA’s March 14
Filing, at 3.

LEA-29 AND LEA-30

LEA, with our approval, has withdrawn these two contentions. Tr.
8143. Like LEA-10 and LEA-17, LEA-29 and LEA-30 were quite
general. But where LEA-10 and 17 involved the incompleteness of the
emergency plans, LEA-29 and 30 argue broad deficiencies in the very
nature of the plans.

DISCOVERY

Discovery may begin immediately on contentions admitted by the
Board in this Order. All discovery requests must be served by June 25,
1984. Tr. 8390-91. Other than the time within which to make discovery
requests, discovery is subject to the directions and time limits set forth
at 2-3 in our unpublished Order of May 16, 1983.

As we noted in the Introduction to this Order, the text of the conten-
tions LEA filed is not a reliable indication of the present intent of the
Intervenors. The proponent of an admitted contention has the burden of
modifying the text of the contention in the course of discovery so that
the text will accurately reflect both our construction here of the conten-
tion and clarifying information gathered in the course of discovery. At
some later point, shortly after discovery, a date will be set for the filing
of better focused and reworded contentions. Work on improving the
wording of the contentions should be performed on an ongoing basis
and discussed among the parties, in anticipation of the requirement to
file reworded contentions after the discovery period.
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OBJECTIONS AND APPEALS

Under 10 C.F.R. § 2.751a(d), parties may file objections to this Order
(requests for reconsideration) before this Licensing Board within § days
after the date of service of the Order; the Staff has 10 days after the date
of service within which to file objections. Parties may not file replies to
the objections unless the Board so directs.

Pursuant to 10 C.F.R. § 2.714a, within 10 days after service of this
Order, a party may file a motion of appeal and supporting brief before
the Atomic Safety and Licensing Appeal Board. Any other party may lile
a brief in support of or in opposition to the appeal within 10 days after
service of the appeal.

Appeals permitted under § 2.714a are limited as follows: Petitioners
for leave to intervene may only appeal an order wholly denying interven-
tion on the question of whether intervention should have been permitted
in whole or in part. An order granting a petition for leave to intervene is
appealable by a party other than the Intervenor on the question of
whether the petition should have been wholly denied. In the circum-
stances of the Limerick proceeding taken as a whole, it appears that only
CEPA, Mr. Lewis, and Mr. White, at this time, have the opportunity to
appeal, if they so desire, on the question of whether their intervention
should have been permitted in whole or in part.

IT IS SO ORDERED.

THE ATOMIC SAFETY AND
LICENSING BOARD

Lawrence Brenner, Chairman
ADMINISTRATIVE JUDGE

Dr. Richard F. Cole
ADMINISTRATIVE JUDGE

Dr. Peter A. Morris
ADMINISTRATIVE JUDGE

Bethesda, Maryland
April 20, 1984
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Cite as 19 NRC 1076 (1984) LBP-84-19

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD

Before Administrative Judges:

Herbert Grossman, Chairman
Dr. James H. Carpenter
Dr. Peter A. Morris

In the Matter of Docket No. 50-416-OLA
(ASLBP No. 84-497-04-0OL)

MISSISSIPPI POWER & LIGHT
COMPANY, et al.
(Grand Gulf Nuclear Station,
Unit 1) April 23, 1984

In an operating license amendment proceeding, the Licensing Board
admits an intervenor and two of its contentions relating to the suspen-
sion of technical specifications to perform certain tasks.

ATOMIC ENERGY ACT: RIGHT TO HEARING

Under Section 189a of the Atomic Energy Act, where the Commission
determines that a license amendment involves no significant hazards
consideration, the amendment may be issued and made immediately ef-
fective in advance of any required hearing.

RULES OF PRACTICE: RIGHT TO HEARING

Where an amendment is issued and made immediately effectivz
under a determination of no significant hazards consideration, a timely
filed contention will not be considered moot, even if the contested
action has been completed.
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SECOND ORDER FOLLOWING PREHEARING
CONFERENCE

(Admitting Intervenor and Ruling on Contentions)

Memorandum
1. STANDING

On June 14, 1983, June 23, 1983 and August 1, 1983, Mississippi
Power and Light Company, Middle South Energy, Inc., and South Mis-
sissippi Electric Power Association (Licensees) applied for changes in
the technical specifications for Grand Gulf, Unit 1. On September 23,
1983, the NRC Staff issued the requested changes as Amendment No.
10 to the Grand Gulf Unit 1 license, effective on that date. Staff deter-
mined that no significant hazards consideration was involved and made
the amendment immediately effective without first offering an oppor-
tunity for a public hearing. Subsequently, on October 26, 1983, a notice
of issuance of Amendment No. 10 was published in the Federal Register
(48 Fed. Reg. 49,608). The notice authorized the filing of petitions for
hearing by November 25, 1983, to Licensees or any person whose inter-
ests might be affected by the issuance of the license amendment.

On November 17, 1983, Mr. Ken Lawrence filed a timely petition to
intervene and request for hearing on behalf of Jacksonians United for
Livable Energy Policies (JULEP). Mr. Lawrence gave his address as a
post office box in Jackson, Mississippi, more than 50 miles from the
plant. Staff and Licensees opposed the petition on the grounds that the
petition lacked the requisite demonstration of interest in the licensing
proceeding of any individual member of petitioning organization or any
aspect sought to be litigated.

On December 11, 1983, Petitioner filed an amended petition and re-
quest for hearing. Three signed and witnessed statements by individual
members of Petitioner organization were attached to the amended
petition, authorizing JULEP to act on behalf of those members in peti-
tioning to intervene and requesting a hearing in this proceeding. One of
the authorizing members was alleged by the amended petition to reside
about 15 miles northeast of the facility. The amended petition also ques-
tioned the propriety of three aspects of Amendment No. 10 which,
presumably, Petitioner sought to litigate. Subsequently, apparently at
the suggestion of Staff (not the Board), Petitioner filed notarized state-
ments by the same three individual members of Petitioner organization,
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again authorizing JULEP to act on their behalf in petitioning to inter-
vene and requesting a hearing. Affidavits Attached to Petitioner’s Re-
sponse to NRC Staff and Licensee, January 12, 1984.

At the prehearing conference held in Vicksburg, Mississippi on Febru-
ary 29, 1984, Licensees continued to object to Petitioner’s standing to
intervene. Although they did not question the residence of one of
JULEP’s members approximately 15 miles from the facility, they insist-
ed that something more than geographical proximity and an interest as a
member of the general public is necessary to confer standing. Tr, 20-21,
Staff did not object to Petitioner’s standing to intervene, especially in
light of its having submitted sworn statements in affidavit form attesting
to the facts relating to standing. Tr. 25.

We have reviewed the precedents cited by Licensees in objecting to
Petitioner’s standing. We see none that would support a challenge to the
standing of an organization petitioning to intervene on health and safety
matters within the scope of the notice of opportunity for hearing, which
has an authorizing member residing within 50 miles of the facility. See,
for example, Virginia Electric and Power Co. (North Anna Nuclear Power
Station, Units 1 and 2), ALAB-522, 9 NRC 54 (1979); Public Service
Co. of Indiana (Marble Hill Nuclear Generating Station, Units 1 and 2),
ALAB-322, 3 NRC 328 (1976).

Petitioner has the requisite standing to intervene. Since we determine
that two of its contentions are litigable, as discussed below, we admit
Petitioner to the proceeding.

II. CONTENTIONS

In its amended petition of December 11, 1983, JULEP raised three
matters relating to Amendment 10 of the operating license. Petition,
19 6-8. Staff treated them as litigable aspects of the proceeding that
would satisfy the requirements of 10 C.F.R. § 2.714; Licensees
disagreed. Staff Response to Amended Petition, January 3, 1984, at 4-5;
Licensees’ Answer to Amended Petition, December 22, 1983, at 9-10.

In the supplement to its petition to intervene, filed prior to the
prehearing conference, JULEP raised three contentions which it sought
to have admitted to the proceeding. These contentions were discussed at
the prehearing conference.

Also, however, at the prehearing conference, Petitioner offered the
matters previously raised in paragraphs 6-8 of the amended petition
(treated as litigable “aspects” by Staff, and non-litigable ones by
Licensee) as its first three contentions, renumbering the contentions
raised in its supplemental petition as Contentions 4, 5 and 6. The Board
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accepted the renumbering. Although Licensees objected to the
admission of Renumbered Contentions 1, 2 and 3 without any showing
of satisfying the five-factor test of 10 C.F.R. § 2.714(a) (1) required for
late-filed contentions, the Board overruled that objection. We indicated
that we are unaware of any authority that would require, or even permit,
us to disregard matters that were raised in the original petition or
amended petition and treat them as raised later. Since Staff and
Licensees were caught by surprise (i.e., in fact, misled by Petitioner’s
supplement to petition which referred only to Renumbered Contentions
4, 5 and 6 as those which it “seeks to have admitted in this
proceeding™), they were unprepared to respond to Renumbered
Contentions 1, 2 and 3 at the prehearing conference. We, therefore, set
further time limits for them to file written responses and for Petitioner
to reply. We indicated further that we would not schedule another
prehearing conference to discuss these contentions. Tr. 17, 28-32.

The parties have filed their respective positions on Renumbered
Contentions 1, 2 and 3 within the time limits prescribed by the Board.
We affirm, here, our ruling that those contentions were timely filed. We
will discuss all of the contentions in the order argued by the parties at
the prehearing conference and in the later filings, viz, first, Renumbered
Contentions 4, S and 6, and then, Renumbered Contentions 1, 2 and 3.

Renumbered Contention 4

Petitioner contends that the Safety Evaluation on Amendment 10 to NPF-13,
Grand Gulf Nuclear Station, Unit 1, unrealistically assumes perfect fuel.

Basic to this contention and Renumbered Contentions 5, 6 and 1 is an
understanding of the major change involved in Amendment 10 to the
operating license. Previously, the High Pressure Core Spray (HPCS)
system, a portion of the emergency core cooling system, was designed to
initiate when its instruments sensed a certain water level and pressure in
the reactor pressure vessel. Under the worst anticipated loss-of-coolant
accident, involving a steamline break inside containment, the peak
cladding temperature was calculated to reach 900°F. Because the
instruments, which were calibrated for normal operating conditions,.
read higher than actual water level at low coolant temperatures and
pressures, Amendment 10 changed the technical specifications so that
the system would not become operable until a higher operating pressure
is reached. Consequently, a recalculation of the peak cladding
temperature that would be reached under the postulated worst failure is
now 1322°F, as opposed to the 900°F previously calculated (assuming
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no inaccuracy in the instrumentation). In other words, because,
hypothetically, the system would activate at a later point in time, the
peak cladding temperature might rise 422°F above what had been
calculated previously. The higher peak cladding temperature calculated
under the changed technical specifications would, nevertheless, be
significantly below the peak cladding temperature permitted in 10 C.F.R.
§ 50.46(b) (1), of 2200°F.

JULEP’s Renumbered Contention 4, inferentially, appears to
recognize that the calculated peak clad temperature under the revised
technical specifications of 1322°F is well within the regulatory limit of
2200°F. However, Petitioner contends that this regulatory standard is
based on the assumption of there being “perfect fuel,” i.e., undamaged
fuel, in the reactor. This assumption, Petitioner claims, should not be
made with regard to Grand Gulf. According to JULEP, because of the
lack of experience and possible lack of satisfactory training and
qualifications of the operators and other personnel of Grand Gulf, it is
likely that the cladding may have been, or will be, damaged during fuel
insertion. Petitioner’s Supplement to Petition at 1; Tr. 33, 37-38.

Under 10 C.F.R. § 2.758, no rule or regulation of the Commission
(such as § 50.46(b)(1) which sets the calculated peak cladding
temperature at 2220°F), shall be subject to attack, although a party to an
adjudicatory proceeding may petition for a waiver or exception to the
rule. However, the sole ground for petition for waiver or exception shall
be that special circumstances with respect to the subject matter of the
particular proceeding are such that the rule or regulation would not
serve the purposes for which the rule or regulation was adopted. Section
2.758(b). ' '

During the prehearing conference, we examined Petitioner at length
with regard to any possible special circumstance that would support the
imposition of a more limiting regulatory standard for peak cladding
temperature than that established by § 50.46(b)(1). See, for example,
Tr. 38-48. The only difference between Grand Gulf and other nuclear
plants that Petitioner relies upon is the asserted lack of training and
experience of operators and poor management which could have led to
damaged fuel at Grand Gulf.

We determine that Petitioner has failed to support any “special
circumstance” that would permit a waiver of 10 C.F.R. § 50.46(b)(1).
Any connection between the asserted lack of training and experience
and the possibility of damage to the fuel cladding is too tenuous to
support a waiver. Because of Petitioner’s failure to show any direct
support for its position that there is a strong possibility that the fuel is
damaged, Petitioner not only fails to support a waiver of the regulatory
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standard, but it fails also to satisfy the specificity requirements for
contentions of 10 C.F.R. § 2.714(b).

Moreover, Petitioner could offer no support for its contention that the
Safety Evaluation of Amendment 10 ‘“assumes perfect fuel.”
Presumably, Petitioner believes that the regulatory standard of
§ 50.46(b) (1) is based upon an assumption of perfect fuel and that,
consequently, Staff’s Safety Evaluation of Amendment 10 also makes
that assumption. Staff, however, denies that it makes the assumption for
this plant or for any other plant. Staff Response to Petition Supplement
at 5; Tr. 49. Again, Petitioner fails to make a prima facie showing that
there are any special circumstances with regard to this facility that would
justify waiving the regulatory standard of § 50.46(b)(1). Not only has it
made no showing that the fuel cladding is more likely to be damaged
here than at any other plant, it has also failed to make any showing that
damaged cladding is not taken into account in the regulatory standard
that applies to all plants.

The contention is denied.

Renumbered Contention 5

The safety evaluation of the High Pressure Cooling System (HPCS), based on the
questionable assumption of perfect fuel, leaves a programmatic gap in safety
performance.

This contention, although worded differently, in substance is identical
to the preceding contention. Based upon Petitioner’s assertion of lack of
training and experience and poor management, it assumes damage to
the cladding and therefore the inappropriateness of the regulatory
standard with regard to peak cladding temperature.

For the same reasons given with regard to Renumbered Contention 4,
above, Renumbered Contention 5 is inadmissible and we deny it.

Renumbered Contention 6

The safety evaluation of Amendment 10 in its entirety is unrealistically based on .
single failure criteria. That is, unless one thing by itself poses a danger to the public,
the risk is not considered significant enough to address. This constitutes a serious
shortcoming of the evaluation and may well render it an ineffective attempt to
accurately ascertain safety hazards.

Although there appeared to be differences in opinion between the
parties as to what constitutes single failure criteria, Petitioner’s
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assumption that single failure criteria were used in evaluating the safety
of this facility was based on its understanding that the single failure
criterion is used for all nuclear plants. Tr. 76-80. In fact, Appendices A
and K of Part 50 adopt the single failure criterion as the regulatory
standard. Petitioner seeks to impose a different standard upon the
Grand Gulf facility for the same reasons it wished to apply a different
regulatory standard with regard to the peak cladding temperature in the
prior contentions, to wit, because of the asserted poor past performance
of management, and the inexperience and lack of training of the
operators. Tr. 77-79. ‘

As with regard to the prior two contentions, Petitioner has failed to
demonstrate any nexus between the asserted poor past general
performance of Licensees and the standard it wishes the Board to
impose in place of the regulatory standard imposed on all nuclear plants.
Consequently, it has made no showing of a “special circumstance”
which would permit a waiver of the regulatory standard. The contention
must be denied.

Renumbered Contention 1

The changes made by Amendment 10 include redefining Operability range for
High Pressure Core Spray (HPCS) until the first refueling outage due to water level
instrumentation inaccuracies at low pressure (MP&L letter dated August 1, 1983).
As page 4 of the NRC Safety Evaluation of Amendment 10 indicates, the belief that
little or no change in the peak cladding temperature would be expected is based on a
best-estimate basis, which indicates that few or no criteria are available for this
determination. A serious situation could result if this assertion, which may be based
on no or insufficient evidence, proves wrong. Given this, the matter should be fully
explored through a hearing before proceeding.

Like the previous contentions, this contention concerns the revised
technical specifications for the HPCS and the reanalyzed event involving
a steamline break inside containment. In addition to the Appendix K to
Part 50 calculation which results in a peak cladding temperature of
1322°F for the reanalyzed event, the Staff also stated in its analysis that
on a “best estimate” basis little or no change in peak cladding
temperature is expected. From the discussion (Tr. 84-88, 90-92), it was
clear that there were two separate estimates involved: the
“conservative” recalculation under Appendix K arriving at the
maximum peak cladding temperature of 1322°F; and the “best
estimate,” being a realistic estimate, that there would be little or no
change in the peak cladding temperature from what would have been
expected under the original technical specifications.
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Renumbered Contention 1 questions the evidence on which this
“best estimate™ is based. This “best estimate” by Staff, however, is not
material to whether the license change in question is acceptable. What is
important in this regard is whether peak cladding temperature,
recalculated in accordance with requirements of Appendix K to 10
C.F.R. Part 50, is within the limitations of 10 C.F.R. § 50.46. In other
words, even if the Staff’s realistic estimate were incorrect (that there
would be little or no change in peak cladding temperature), the
regulatory limit of 2200°F would concededly still not be approached.

Renumbered Contention 1 must be denied as immaterial.

Renumbered Contention 2

Amendment 10 permits suspension of Specification 4.0.4 to allow the plant to
attain operating conditions necessary for ADS Trip System surveillance testing
(MP&L letter dated June 14, 1983). The Safety Evaluation stresses that the
surveillance test must be completed within 12 hours. There is no indication and no
information that 12 hours is a short enough period to insure safety. It appears to be
an arbitrary length of time.

According to Licensees’ explanation of the suspension of
Specification 4.0.4, they were granted a unique one-time exception,
permitting them to delay testing of a particular component until
sufficient reactor pressure was reached. They requested this exception
because valve operation with no or inadequate steam flow may cause
damage to the valve seating surfaces, possibly leading to improper valve
operation. Additionally, in order to perform the surveillance test,
observation of certain main steam-related parameters was required.
These observations were only possible under certain minimum steam
pressure conditions. Thus, the exception permitted Licensees to
properly conduct a required surveillance test. Licensees’ Response to
Order Following First Prehearing Conference, at 8. Now that the test
has been completed, Licensees contend that the issue is moot and the
contention should be dismissed. Id. at 14-18.

Under general judicial authority, the one-time suspension of
specification having been completed, the issue would be considered
moot. See, e.g., Weinstein v. Bradford, 423 U.S. 147, 149 (1975);
Southern Pacific Terminal Co. v. ICC, 219 U.S. 498, 515 (1911).
However, the situation here is governed by the statutory and regulatory
changes adopted in response to Sholly v. NRC, 657 F.2d 780 (D.C. Cir.
1980), reh’s denied, 651 F.2d 792 (1980), vacated, 103 S. Ct. 1170, 75 L.
Ed. 2d 423 (1983).
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In Sholly, the Commission had permitted the Metropolitan Edison
Company to release radioactive gas into the atmosphere from the
damaged Three Mile Island Nuclear Plant without affording Petitioners
a right to notice and hearing. The Court of Appeals held that Section
189a of the Atomic Energy Act did not permit the NRC to dispense with
a requested hearing on a license amendment ‘even if the Commission
had previously made a finding that the modification of license involved
“no significance hazards consideration.”

As a result of Sholly, at the request of the Commission, Congress
included Section 12 in Pub. L. 97-415, the NRC Authorization, to
amend Section 189a of the Atomic Energy Act of 1954. The new
language provided, inter alia, that where the Commission determines
that a license’ amendment involves no significant hazards consideration,
the amendment “may be issued and made immediately effective in
advance of the holding and completion of any required hearing.”
Section 189a(2) (A) (42 U.S.C. 2239(a) (2) (A)).

We understand this language (and similar language in 10 C.F.R.
§ 50.58(b), promulgated under the changes made in the Atomic Energy
Act by Pub. L. 97-415) to require a hearing, if requested, in all cases in
which the amendment has been issued and made effective,
notwithstanding that the action permitted under the amendment may
have been completed (which would otherwise have mooted a hearing on
the amendment). See also, the Commission’s Statement of Considera-
tion in Promulgating § 50.58(b), at 48 Fed. Reg. 14,873 (1983). To hold
otherwise would violate the integrity of the statutory and regulatory
scheme whereby the Commission may act expeditiously on a license
amendment without depriving petitioners of their right to a hearing.

Having determined that Licensees’ objections on grounds of
mootness cannot be sustained, we find further that the contention
satisfies the basis and specificity requirements of 10 C.F.R. § 2.714, and
we admit it.

Renumbered Contention 3

MP&L seeks suspension of Speciﬁcétion 4.0.4 to allow Grand Gulf Unit 1 to
attain operating conditions necessary for Scram Discharge Volume surveillance
testing (MP&L letter dated August 1, 1983). The Safety Evaluation, on page eight,
indicates that this test must be completed within 72 hours after attaining sufficient
rod density. Again, 72 hours appears to be an arbitrary figure, with no indication or
information to support the assertion that it is sufficiently short to insure safety.
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This contention, like the previous one, concerns a one-time
suspension of the technical specifications to allow a test, which has now
been completed. For the reasons given with regard to the prior
contention, we cannot sustain Licensees’ objections on the ground of
mootness. Furthermore, we find that the contention satisfies the basis
and specificity requirements of § 2.714.

The contention is admitted.

III. SCHEDULING

The two admitted contentions appear relatively simple. Discovery
should not take long. Furthermore, we would encourage the parties to
informally supply whatever relevant information is sought by the others.
We would expect that discovery would be completed within three
months. Although we will not now order that it be completed by then,
we do require that each of the parties submit a status report at that time
informing us of all the matters that have yet to be resolved preparatory
to the hearing. The Board will schedule further proceedings at that time.

Order

. For all of the foregoing reasons and based upon a consideration of the
entire record in this matter, it is, this 23rd day of April 1984,
ORDERED:

1. That Petitioner JULEP is admitted to the proceeding as an
Intervenor; ;

2. That JULEP’s Renumbered Contentions 2 and 3 are admitted, and
the others are denied;

3. That discovery shall now commence; and

4. That the parties shall each file a status report with the Board by
August 1, 1984, advising the Board of all unresolved matters
preparatory to hearing and of the parties’ respective suggestions as to
the dates for scheduling the final prehearing conference and the hearing.
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Licensees shall have until ten (10) days after service of this Order,
pursuant to 10 C.F.R. § 2.714a, to appeal this Order.

FOR THE ATOMIC SAFETY ANi)
LICENSING BOARD

Herbert Grossman, Chairman
ADMINISTRATIVE JUDGE

April 23, 1984
Bethesda, Maryland
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Cite as 19 NRC 1087 (1984) DD-84-9

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

OFFICE OF NUCLEAR MATERIAL SAFETY AND SAFEGUARDS

John G. Davis, Director

In the Matter of (10 C.F.R. § 2.2086)

SHIPMENTS OF HIGH LEVEL NUCLEAR
POWER PLANT WASTE April 13, 1984

The Director of the Office of Nuclear Material Safety and Safeguards
denies a request from the Sierra Club that the NRC halt all dry cask ship-
ments of spent fuel in certain model casks until appropriate analyses are
performed of an incident involving possible oxidation of spent fuel
shipped to Battelle Columbus Laboratories.

DIRECTOR’S DECISION UNDER 10 C.F.R. § 2.206

By letter to Charles E. MacDonald, Chief, Transportation Certification
Branch of the Nuclear Regulatory Commission (NRC) dated November
7, 1983, Marvin Resnikoff, on behalf of the Sierra Club, requested the
NRC to halt all dry cask shipments of spent fuel in Model Nos. NLI-1/2,
NFS-4 (NAC-1) and IF-300 casks, including shipments from West
Valley, New York and the Cooper Nuclear Station in Nebraska, until ap-
propriate analyses are performed of an incident involving possible oxida-
tion of spent fuel in a shipping cask received at Battelle Columbus Labo-
ratories (BCL) in Ohio. In support of its request, the Sierra Club stated
“[ilf nuclear fuel is shipped dry and an accident involving impact and
fire occurs, then uranium could oxidize rapidly, producing a radioactive
dust. As far as we are aware, this type of accident has not been analyzed
by the NRC.” The Sierra Club also requested that NRC:
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1. Require General Electric (GE) and Nuclear Assurance Corpo-
ration (NAC) to update their Safety Analysis Reports (SAR)
for the IF-300 NLI-1/2, and NFS-4 (NAC-1) casks to consider
oxidized fuel; and

2. Reanalyze accident scenarios in NUREG-0170, NUREG/
CR-0743, and NUREG/CR-2472 to consider the oxidation
phenomenon. )

Notice of receipt of the request and the NRC’s intent to treat the re-
quest as a petition under 10 C.F.R. § 2.206 of the Commission’s regula-
tions was published in the Federal Register on December 5, 1983 (48
Fed. Reg. 54,550).

For the reasons set forth below, I have determined that: (1) fuel
shipments need not be halted, (2) GE and NAC need not update their
Safety Analysis Reports, and (3) the NRC accident scenarios to evaluate
potential impacts of transportation need not be reanalyzed.

BACKGROUND

The NRC establishes safety and design standards for packages, known
as Type B packaging, used to transport potentially hazardous radioactive
materials, including spent reactor fuel. These standards require Type B
packages to withstand conditions incident to normal transport (see 10
C.F.R. §§ 71.51(a) and 71.71) and certain hypothetical accident
conditions, including impact and fire, without serious loss of contain-
ment and limited loss of shielding capability (see 10 C.F.R. §§ 71.51(a)
and 71.73). The NRC reviews and specifically approves each Type B
package ‘design (10 C.F.R. § 71.31) to assure that the design meets ap-
plicable requirements. The approvals are issued in the form of a Certifi-
cate of Compliance for each package design. The NRC rules (10 C.F.R.
Part 71) also require various procedural, administrative and technical re-
quirements to be followed for use of Type B packages. The NRC regula-
tions also specify Quality Assurance standards under which packages
must be designed, fabricated, and used and require an NRC-approved
Quality Assurance Program (10 C.F.R. § 71.101).

The NRC has conducted several studies of the environmental impacts
of the transportation of radioactive materials, including spent fuel
(WASH-1238, “Environmental Survey of Transportation of Radioactive
Materials to and from Nuclear Power Plants,” December 1972; and
NUREG-0170, “Final Environmental Statement on the Transportation
of Radioactive Material by Air and Other Modes,” December 1977). In
each case, the risk of radiological effects from the transport of spent fuel
under both normal and accident conditions was found to be small.
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INCIDENT

Details of the incident at BCL form the basis of Sierra Club’s request
and are documented in R.W. Klingensmith, Airborne Contamination Re-
leased During Underwater Unloading of a Failed PWR Spent Fuel
Assembly, PATRAM Proceedings — Berlin, 646-53 (1980), and V. Pasu-
pathi and R.W. Klingensmith, “Investigation of Stainless Steel Clad
Fuel Rod Failures and Fuel Performance in the Connecticut Yankee
Reactor,” EPRI-2119, November 1981, Basically, in May 1980, an irra-
diated fuel assembly with known severe cladding failure (stainless steel)
was shipped to BCL for examination. The fuel was shipped dry in a
Model No. NFS-4 cask. Rod failure included 4-5-foot-long cracks ap-
proximately 1/8-inch wide. During shipment, the fuel may have reached
a temperature of 285°C in an air environment. Upon removal of the
cask head following flooding of the cask cavity and with the cask sub-
merged in the pool, a dark cloud of material emanated from the cask.
This resulted in contamination of the pool water and airborne contami-
nation within the cask handling area.

No significant radiation doses were received by any employees during
the incident and there was no release of radloactlve material from the
buxldmg

- The circumstances associated with the incident were reviewed in a
routine NRC inspection at the BCL facility. The results were reported in
Region IIl Inspection Report Nos. 70-008/80-02; 30-5728/80-02;
50-6/80-01 (November 25, 1980). A Notice of Violation was issued to
BCL on December 8, 1980, for an overexposure to an employee’s hand
during preparation of the cask for reuse and for radioactivity in the fuel
storage pool exceeding license conditions.

Subsequent to the incident, BCL reviewed and revised their receipt
and handling procedures to consider receipt of failed fuel. Also, the
Commission amended the Certificate of Compliance for the Model No.:
NFS-4 cask to preclude shipment of failed fuel assemblies (pellets)
which are oxidized and to authorize other failed fuel to be shipped only
in a dry non-oxidizing atmosphere. (Certificate of Compliance No.
6698, Rev. No. 15, to Nuclear Assurance Corporation and all users
dated January 25, 1982.)

There are other Certificates of Compliance issued for Model Nos.
IF-300, NLI-1/2, TN-8, TN-8L, TN-9, and NLI-10/24 casks which au-
thorize the dry shlpment of spent fuel. Certificates of Compliance for
Model Nos. NLI-1/2 and-NLI-10/24 casks require inerting of the cask
cavity. The Certificates of Compliance for the Model Nos. NFS-4,
IF-300, TN-8, TN-8L, and TN-9 casks permit an air environment.
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DISCUSSION

In its petition, the Sierra Club does not ask that shipments of spent
fuel be halted because of noncompliance with regulatory requirements.
Rather, it asserts that the BCL incident is a type of incident that has not
been previously considered by the NRC and that approvals issued by the
NRC do not consider the oxidation phenomenon.

Following the receipt of the petition, the UO, fuel oxidation phenome-
non and its potential impact on the transportation of irradiated power
reactor fuel assemblies were further assessed in NRC Research Informa-
tion Letter (RIL) No. 139, “Potential Oxidation of UO, in Irradiated
Fuel and Its Regulatory Implications,” March 5, 1984 (RIL-139), a copy
of which is appended to this decision (not published). Its conclusions
are briefly summarized below.

Under certain conditions UO; can react with available oxygen to form
higher oxidation states. One of these higher oxidation states is U;Og.
Production of U304 is accompanied by a decrease in density from that of
UO, (i.e., volumetric expansion). The U3;Og expands and breaks off to
form a powder as it is produced from the oxidation of the original UO,.
This process is known as spalling.

The conditions necessary for UO, to achieve higher oxidation states
are the presence of oxygen and sufficient heat. Conversely, the absence
of either oxygen or sufficient heat will preclude UO, oxidation. In most
cases spent fuel which is shipped is undamaged (i.e., >97% of rods are
expected to have undamaged cladding). Because the fuel rods are filled
with helium, one of the necessary conditions for oxidation is not present
(i.e., oxygen) when cladding is not damaged. So, in the case of undam-
aged rods, even with high levels of heating, oxidation of UO, to higher
oxidation states is precluded.

For damaged fuel rods, the internal helium gas would be lost. Such
fuel would be exposed to its immediate ambient environment. In the
case of spent fuel in transport, the immediate environment would be the
cask cavity gas. If the cavity gas contains oxygen, one of the necessary
conditions for oxidation is met. If sufficient heat is also present, then
oxidation could take place. Experimental data indicate that temperatures
exceeding 150°C (302°F) may be sufficient for UO,; oxidation. Thermal
analyses on NRC-approved spent fuel casks indicate that peak fuel
temperatures, even with relatively low internal heat loads, may exceed
150°C under the normal and hypothetical accident conditions considered
under the requirements of 10 C.F.R. Part 71.

Oxidation of UO;, in failed fuel rods causes spalling of the fuel matrix.
As the fuel spalls, dispersible radioactive material is produced. The spall
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product releases additional gaseous fission products and contaminated
particles. Although the start of spalling (i.e., reaction initiation) is not
immediate once the conditions necessary for oxidation are present, it
can occur in a matter of minutes to hours at temperatures of 250°C or
more, in a matter of days at about 200°C, and over a matter of years at
about 150°C. It is evident that lower temperatures delay the initiation of
the potential for UO, oxidation, but lower temperatures do not
necessarily preclude it.

The spall product increases the available dispersible radioactive mate-
rial but does not significantly add to the driving force needed to release
material from a cask. The shipping casks have been designed to preclude
the release of radioactive material under normal and hypothetical acci-
dent conditions of 10 C.F.R. Part 71. Because oxidation does not create
or add to the driving force for release evaluated in the Part 71 analyses,
these air-filled casks will preclude release even for conditions where oxi-
dation occurs.

The potential of UO, oxidation does not reduce packaging effective-
ness for normal or hypothetical accident conditions of 10 C.F.R. Part 71.
The overall risk to public health and safety for conditions beyond the hy-
pothetical accident conditions of 10 C.F.R. Part 71 and for sabotage
events has been considered. Evaluations were done in the past
(NUREG-0170; WASH-1238; NUREG/CR-0743, “Transportation of
Radionuclides in Urban Environs: Draft Environmental Assessment,”
July 1980; and NUREG/CR-2472, “Final Report on Shipping Cask
Sabotage Source Term Investigation,” October 1982), but the possibility
of UO, spalling was not specifically considered in these reports. Evalua-
tions were performed recently by the NRC’s Office of Research to deter-
mine if there was any increase in risk over previous studies from poten-
tial oxidation in the five air-filled cask designs and two helium-filled
cask designs (see RIL-139, at 13-15, 19-23.) In both cases it was es-
timated that consequences are not-increased by more than a factor of 4.0
and that impact on risk is minor (<15% increase). This upper bound of
increased risk is not considered significant. For example, based on 2,182
spent fuel shipments/year (70% by truck and 30% by train), there is a
likelihood of one latent cancer fatality in 2,060 years from an extremely
severe transportation accident in which oxidation occurs.

The other situation to be considered for air-filled casks is the receipt
and handling of these packages. While fuel oxidation does not signifi-
cantly alter the risks of transport, it could increase the risks of personnel
exposure during receiving and handling operations. This is especially
true if the occurrence of oxidation is unsuspected; or if oxidation is
suspected, but the extent of oxidation is unknown.
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In view of the foregoing, and because there is no practical means of
identifying all failed fuel assemblies, particularly if the cladding defects
are small, I have concluded that the public health and safety requires
that all dry spent fuel shipping casks should be inerted for shipment in
order to avoid handling problems at facilities receiving spent fuel. In
addition, fuel assemblies (rods) known or suspected to be failed should
be canned for shipment. Accordingly, the applicable NRC Certificates of
Compliance have been revised to require inerting for shipment. In
addition, the certificates, except Certificate of Compliance No. 9010,
prohibit shipment of failed fuel assemblies and fuel with cladding
defects greater than pin holes and hairline cracks. Certificate No. 9010
permits such shipment only if the fuel is canned appropriately for
shipment. Revisions-may be made to the other certificates in the future
to permit shipments of canned failed fuel. Copies of the revnsed certifi-
cates are attached to this decision.

CONCLUSION

The Sierra Club’s request to halt all dry cask shipments of spent fuel
including shipments from West Valley, New York and the Cooper
Nuclear Station in Nebraska is based on its belief that appropriate analy-
ses of fuel oxidation have not been performed. As outlined above, and
in RIL-139, the issue of fuel oxidation has been addressed. Based on the
information available to the NRC, the regulations governing the trans-
portation of spent fuel and the requirements for inerting dry spent fuel
casks and canning grossly failed spent fuel are adequate to protect public
health and safety. Consequently, the Sierra Club’s first request to halt
shipments is denied. Because of the action taken to require inerting of
all dry cask shipments of spent fuel, the Sierra Club’s second request to
require General Electric and Nuclear Assurance Corporation to update
their Safety Analysis Reports to consider oxidized fuel is also denied.
Based on the analysis of fuel oxidation as described in RIL-139 and the
finding therein that the oxidation phenomenon is not a significant contri-
bution to overall transport risk, the Sierra Club’s third request to reana-
lyze accident scenarios in NUREG-0170, NUREG/CR-0743, and
NUREG/CR-2472 is also denied.

A copy of this decision will be filed with the Secretary for the Commis-
sion’s review in accordance with 10 C.F.R. § 2.206(c) of the Commis-
sion’s regulations. As provided in 10 C.F.R. § 2.206(c), the decision will
constitute the final action of the Commission 25 days after the date of
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issuance, unless the Commission on its own motion institutes review of
this decision within that time.

John G. Davis, Director
Office of Nuclear Material
Safety and Safeguards

Dated at Silver Spring, Maryland,
this 13th day of April 1984,

[The Appendix has been omitted from this publication but may be

found in the NRC Public Document Room, 1717 H Street, NW,
Washington, DC 20555.]
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

OFFICE OF NUCLEAR REACTOR REGULATION

Harold R. Denton, Director

In the Matter of g Docket No. 50-271
(10 C.F.R. § 2.208)

VERMONT YANKEE NUCLEAR
POWER CORPORATION
(Vermont Yankee Nuclear
Power Station) April 16, 1984

The Director of the Office of Nuclear Reactor Regulation denies a pe-
tition pursuant to 10 C.F.R. § 2.206 from the Vermont Public Interest
Research Group and the Vermont Yankee Decommissioning Alliance
requesting issuance of an order to the Vermont Yankee Nuclear Power
Corporation to show cause why its license should not be suspended
pending resolution of certain issues related to intergranular stress corro-
sion cracking of reactor piping at the Vermont Yankee facility.

DIRECTOR’S DECISION UNDER 10 C.F.R. § 2.206

The Vermont Public Interest Research Group (VPIRG) and the Ver-
mont Yankee Decommissioning Alliance (VYDA) submitted a petition
pursuant to 10 C.F.R. § 2.206 on October 25, 1983 requesting that the
Nuclear Regulatory Commission (NRC) issue an order to Vermont
Yankee Nuclear Power Corporation (licensee) requiring it to show cause
why its license should not be suspended pending resolution of certain
issues related to pipe cracks in its Vermont Yankee facility. Notice of re-
ceipt of this request was published in the Federal Register on November
17, 1983 (48 Fed. Reg. 52,370).
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VPIRG/VYDA assert as the basis for their requested action a number
of concerns with intergranular stress corrosion cracking (IGSCC) of
reactor piping at the Vermont Yankee plant. After considering the re-
quest and for the reasons set forth below, I have concluded that contin-
ued operation of the Vermont Yankee Nuclear Power Station does not
adversely affect the public health and safety and, therefore, no adequate
basis exists to take the requested action at this time. Accordingly, I have
determined that the VPIRG/VYDA request should be denied.

I.

The issue of IGSCC has been of concern to the staff for a number of
years. As a result of extensive IGSCC found in the recirculation system
piping of one boiling water reactor (BWR) in the spring of 1982, the
NRC required inspections at other BWRs in 1982 and 1983. As further
information was gathered from plant inspections about the extent and
nature of the IGSCC problem, substantial industry and NRC effort was
expended in conducting and improving inspection activities in this area.*

During the spring 1983 refueling outage at Vermont Yankee, aug-
mented inservice inspection was performed on the recirculation system
piping in accordance with Office of Inspection and Enforcement (I&E)
Bulletin 83-02. The initial sample size covered twenty-six welds and was
later expanded to sixty welds (including two residual heat removal
(RHR) system welds) after ultrasonic indications were reported on
welds in the initial sampling. The sixty welds inspected consist of forty,
12-inch-diameter riser welds and twenty large-diameter (==20-inch)
piping welds. The criteria for selecting welds for examination included
the consideration of high susceptibility rating in terms of stress rule
index and carbon content matrix, inspection results from earlier
examinations, and IGSCC experienced at other BWR plants.

The ultrasonic tests (UT) of pipe welds were performed by Magnaflux
Company for the licensee. Their UT procedures, equipment, and person-
nel have satisfactorily demonstrated their inspection capability on the
IGSCC cracked samples at the Electric Power Research Institute’s
(EPRI) Nondestructive Examination (NDE) Center in accordance with
I&E Bulletin 83-02.

A total of thirty-four welds were found to show linear indications of
possible cracks and all indications were reported to be parallel to the

*SECY-83-267C, “Staff Requirements for Reinspection of BWR Piping and Repair of Cracked Piping”
November 7, 1983,
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weld in the heat-affected zone (HAZ). The deepest indication was
reported in a 12-inch-diameter riser weld and was 50% of wall thickness.
The reported indications in the large-size pipe welds were relatively shal-
low and did not exceed 15% of wall thickness.

All thirty-four welds with UT indications were evaluated by NUTECH
for the licensee using the methodology provided in the American Society
of Mechanical Engineer’s (ASME) Code Section XI IWB-3600. The
twelve large-diameter welds with UT indications were found conditional-
ly acceptable for returning to service for a 12-month fuel cycle after con-
sidering the IGSCC and fatigue crack growth. All twenty-two, 12-
inch-diameter riser welds with UT indications were repaired by
NUTECH using the weld overlay technique, and each overlay design
was shown to meet the ASME Section III requirements including fatigue
considerations. The licensee also installed local leak detection sensors
(moisture-sensitive tapes) on seven uninspected 28-inch-diameter welds.

The staff reviewed Vermont Yankee’s submittals regarding the inspec-
tion results including the description of the defects found, the repairs
and the associated stress and fracture mechanics analyses and permitted
the Vermont Yankee plant to return to power operation in its present
configuration for one 12-month fuel cycle. Because of concern over the
possible long-term growth of small IGSCC that may be present but not
detected during the last inspection, the staff required that additional
monitoring and tighter limits on unidentified leakage be implemented
and that plans for inspection and/or modification of the recirculation
and other reactor coolant pressure boundary (RCPB) piping systems
during the next refueling outage, which is now scheduled for July 1984,
be submitted for the staff review at least one month before the start of
the next refueling outage.*

II.

The bases for staff judgment that continued operation of the Vermont
Yankee Nuclear Power Station does not adversely affect the public
health and safety can be summarized as follows:

1. A large percentage of welds, which are representative of those
most likely to suffer IGSCC, were inspected during the last
outage. For those welds having crack indications, weld repairs
which the staff considers adequate were made. The staff’s judg-
ment is that all cracks which have been repaired will not fail

*“Order Confirming Licensee Commitments on Pipe Crack Related Issues,” June 27, 1983 (48 Fed.
Reg. 31,320 (1983)). :
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during a single operating cycle. No judgments have been made
at this time concerning continued operation with these repau‘s
beyond the current operating cycle.

. For those welds not inspected, the staff has concluded that
some of the large-diameter pipe welds probably will have
IGSCC. However, based on the analysis of the results from the
sampled welds, no uninspected circumferential cracks are ex-
pected to currently exceed much beyond 15% of the wall
thickness. Consequently, these cracks would not be deep
enough to jeopardize the safe operation of the plant before the
next scheduled refueling outage. This is because the primary
pipes at the Vermont Yankee Nuclear Power Station, even
with IGSCC, will behave in a predictable nonbrittle manner
‘with low crack growth rate.

. Even if a crack were to grow completely through the pipe wall
" during the current operating cycle, analyses and experience in-
dicate that it is likely that the pipe would leak for a period of
time before pipe rupture. To address this possibility, the staff
-required enhanced leak detection capability. Leak detection sys-
tems riow in place would detect a leak before pipe rupture.

. Finally, if a large pipe were to rupture during the current
operating cycle, which the staff judges to be extremely
unlikely, analyses and experiments indicate that the emergency
core cooling systems would operate to maintain any offsite ra-
dioactive releases within regulatory limits.

IIl.

To support their request for issuance of an order to show cause to Ver-
mont Yankee, VPIRG and VYDA relied on a number of facts and asser-
tions. In order to respond in an organized fashion to the petition, the
staff has grouped these assertions into several issues listed below. The
numbered paragraphs in the petition pertaining to each issue are identi-
fied in parentheses. Some paragraphs (such as statements of facts) do
not appear because 'no‘ specific response to these paragraphs is necessary.
The issues are:

NhLN -

The quality of UT inspection at Vermont Yankee;
The scope and extent of UT inspection;

The adequacy of weld overlay repairs;
Compliance with NRC regulations; and

Lack of assurance of safe operation of the facility.
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Each of these issues is summarized below and followed by the staff’s
evaluation and response.

Issue 1

A good quality of UT inspection of the pipe welds has not been as-
sured (4, 31, 32, 33, 34, 53, 58) because:

a. According to the “EPRI UT Sizing Round Robin Results,”
Magnaflux has used an unreliable inspection method at Ver-
mont Yankee. (26, 27, 28, 29, 30)

b. The Advisory Committee on Reactor Safeguards (ACRS) has
expressed concern over the efficacy of UT sizing, evaluation
procedures, and the weld overlay repair method, all of which
pertain to Vermont Yankee. (3, 35, 36, 37, 43)

¢. The results of inspection at Vermont Yankee indicated that a
large number of cracks were found. (18, 38, 39)

d. The Executive Director for Operations (EDO) has stated con-
cern over the reliability of UT sizing, as expressed in SECY-
83-267, dated July 1, 1983. (3, 24)

Staff Response

Magnaflux was contracted by the licensee to perform UT inspection at
Vermont Yankee. Magnaflux used the procedures and methods required
by the ASME Code Section XI to detect and size the IGSCC indications
in the Vermont Yankee recirculation and RHR piping systems. The
overall quality of UT inspection at Vermont Yankee was carefully reeval-
vated by an NRC ad hoc task force, consisting of NRC staff from the
Office of Nuclear Reactor Regulation (NRR), I&E, Region I and their
consultants and the recently established NRC Piping Review
Committee. Both groups found the quality to be acceptable. The bases
of the task force conclusions and the staff’s responses to this category of
contentions are summarized below:

— Magnaflux’s UT procedures, equipment, calibration standards
and personnel had satisfactorily demonstrated the required per-
formance capability on the IGSCC cracked samples at EPRI's
NDE Center in accordance with I&E Bulletin 83-02.

— The licensee conservatively reported the depth of UT indica-
tions by doubling the crack depth measured by UT and then
used this value in the fracture mechanics evaluation. This addi-
tional margin compensates partially for the nossible sizing
errors.
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— The licensee took the position that, unless absolutely certain
that it was a geometric reflector, the indication was classified as
IGSCC.

— Decontamination of piping probably enhanced the UT detec-
tion capability of IGSCC.

— Joints with extensive construction weld repair were determined
and inspected.

— The quality of UT inspection cannot be judged solely by the
failure to identify an axial indication. Because of its
orientation, an axial indication is very easy to miss. If an axial
indication is very close to the weld crown and the weld is not
ground flush, the axial indication is more easily missed.
Further, the axial cracks are generally limited in length, ie.,
confined by the width of the HAZ. The consequence of a
throughwall penetration of axial cracks is to leak, not to
rupture; therefore, it is not a significant factor in the pipe in-
tegrity consideration.*

— The Magnaflux UT procedure for crack depth sizing, like other
procedures currently in use, is a state-of-the-art procedure; as
such, it would be difficult to assess how well Magnaflux, using
its UT procedures can size the IGSCC indications because the
preliminary sizing round robin conducted by EPRI/NDE
Center was the first of its kind. This situation may serve to ex-
plain why the ACRS felt that “there is no consistent experi-
mental evidence or body of expert opinion indicating that the
measured crack depths bear any direct relationship to the
actual crack depths ...” While the staff shares ACRS’ concern
as quoted, the staff does not necessarily agree with ACRS’ con-
clusion regarding the crack characterization because such a con-
cern may be applicable only to the depth sizing. The field capa-
bility to size the crack length, which is at least as important in
assessing the integrity of piping welds containing cracks, is con-
sidered much better than that for depth sizing.

In the December 19, 1983 letter, from J.J. Ray to Chairman
Palladino, the ACRS recommends that “the uncertainty in

« crack depth be compensated for by the repair of any weld joint
with effectively continuous crack indications over greater than
120 degrees circumferential extent.” Interpreting this proposed
criterion literally, the staff identified four unrepaired welds at

*A small throughwall axial crack was found during weld overlay repair of each of the 12-inch riser welds
(No. 35 and No. 40)
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Vermont Yankee that would not meet this criterion.
Subsequently, the staff made an assessment of these four
welds (two of which had 360° intermittent indications) and
concluded that continued operation of the Vermont Yankee
plant is justified because the measured crack depths of these
welds were shallow, i.e., they did not exceed 15% of the wall
thickness. Even if the crack depths were a factor of two larger
than measured, growth to the Code acceptance limits during
the present operating cycle (scheduled to end mid-June 1984)
would be unlikely. Further, on the basis of evidence previously
obtained at other BWRs, these shallow indications reported at
Vermont Yankee, including the so-called “360°-intermittent”
indications, are most likely metallurgical reflectors. This con-
clusion tends to be confirmed by the results of recent examina-
tions of some sample welds at another BWR, using advanced
techniques that have been developed under NRC sponsorship.
The first EPRI sizing round robin results illustrate that the
amplitude-based UT sizing method currently endorsed by the
Code is inadequate in sizing IGSCC. In addition, it also shows
that the best state-of-the-art sizing procedures, which utilize
more than one technique (including crack tip diffraction but
not limited to this technique alone) need to be developed for
field use in the near future. It should also be emphasized that
even with the best state-of-the-art sizing procedures, an inten-
sive program of training and field application will be needed
before a consistent and reliable UT sizing of IGSCC indications
can be achieved. The staff, therefore, concludes that Vermont
Yankee could not have used the UT procedure relying solely
on the crack tip diffraction principle during this 1983
inspection.

As demonstrated in the Performance Capability Demonstration
and EPRI UT sizing round robin, not only under-call (calling a
crack a non-crack or calling crack depth shallower than the
actual depth) but the possible over-call (calling a non-crack a
crack or calling crack depth deeper than the actual crack) of
UT sizing should also be factored into the consideration of
how much margin should be added to the reported crack depth
to obtain a realistic crack depth for evaluation.

While the memorandum sent by the Executive Director for
Operations to the Commission (SECY-83-267, July 1, 1983)
did indicate the staff’s concern over the efficacy of current UT
sizing procedures, the primary concern is directed more at the
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generic aspects of UT inspection and to point out the need for
further improvement in the overall UT inspection process,
rather than the specific quality of UT inspection at Vermont
Yankee.
— Having recognized the limitation of the current state-of-the-art
UT sizing procedures, the staff has not accepted the reported
crack depths on the basis of “faith™ nor has it taken the un-
realistic approach of categorically assuming the crack was
throughwall. Rather, the staff followed the traditional practical,
yet conservative regulatory approach and considered all aspects
of UT sizing uncertainties to arrive at an incremental depth to
be added to the reported crack depth for flaw evaluations.
For the reasons discussed above, the inspection that was performed
was sufficient for the staff to assess the condition of the plant in order to
determine the safety of continued operation.

Issue 2

The scope and extent of UT inspections are insufficient to ensure con-
tinuous safe operation of the plant (17, 52, 57) because:

a. The inspection results indicated that Vermont Yankee has the
highest percentage of IGSCC indications in the recirculation
and residual heat removal systems when compared with all of
the BWRs in the U.S. which were inspected before September
1, 1983. (50)

b. Current NRC policy requires that reactor water clean-up
(RWCU) and core spray systems be inspected. Such inspection
has not been performed at Vermont Yankee. (16, 19)

Staff Response

Although neither 100% inspection of the recirculation and RHR sys-
tems piping welds nor inspections of core spray and RWCU systems
piping welds were performed during the spring 1983 outage, the NRC
Ad Hoc Task Force and Piping Review Committee, after a careful evalu-
ation of the inspection results, inspection resources, and inspector
exposure, concluded that reinspections of piping welds in these piping
systems before the next refueling outage are not warranted. The bases
for this conclusion are summarized below:

— One of the main inspection objectives is to gauge how wide-
spread the problem of IGSCC is in the recirculation and RHR
piping systems. Within the constraints of inspection resources
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and inspection exposure, this objective can best be accom-
plished through a sampling scheme plus sample expansion if
cracking is found, as specified in I&E Bulletin 83-02,

— The licensee inspected approximately 60% of the high suscepti-
bility welds in the recirculation and RHR systems piping. It
found approximately 60% of those inspected to have the rele-
vant IGSCC indications, which was, in fact, the highest per-
centage of such indications found in any of the BWRs in the
U.S. which were inspected before September 1, 1983. All indi-
cations were reported to be parallel to the weld in the HAZ.
The deepest indication reported in the 12-inch-diameter riser
welds, all of which were inspected, was 50% throughwall. The
reported indications in the pipe welds larger than 12 inches in
diameter were relatively shallow and did not exceed 15% of
wall thickness. It was, therefore, concluded that the uninspect-
ed large-diameter pipe welds probably will have IGSCC.
However, on the basis of the results from the sampled welds,
none of these circumferential cracks should be expected to
exceed much beyond 15% of wall thickness. Consequently,
they should not be deep enough to jeopardize the safe opera-
tion of the plant until the next scheduled refueling outage.

— The Class 1 portions of the core spray and RWCU systems
piping were replaced with corrosion-resistant material of Type
316L (low carbon), austenitic stainless steel, a conforming,
corrosion-resistant material, accepted by the staff (NUREG-
0313, Rev. 1) in 1977 and 1980, respectively. Therefore, they
are unlikely to have suffered IGSCC, and augmented inservice
inspection is not necessary. (As discussed in some detail on p.
1105, infra.)

Issue 3

Weld overlay repairs performed at Vermont Yankee are insufficient to
ensure that adequate safety margins exist in the piping for safe operation
under normal and faulted conditions (52, 56) because:

a. Of ACRS concern over the efficacy of UT sizing. (3, 46)
b. Overlay thickness was determined by the UT sizing method
which is unreliable. (47)
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Staff Response

Although the staff does not necessarily agree with the residual stress
distribution and crack growth rate curve used by NUTECH in its flaw
evaluation for the licensee, we do concur with its conclusions, because
the staff’s own independent calculations, using more conservative stress
distributions and growth rate curves, have also confirmed that all repairs
will provide adequate assurance of safe operation during the present fuel
cycle. The bases for this conclusion and our general responses to this
area of the petitioners’ concerns are summarized below:

— A more realistic fracture mechanics model, with a cracked
cylinder and an operating pressure of 1000 psi, rather than a
single-edged flat plate and a design pressure of 1250 psi as
used by NUTECH, were employed in the staff’s calculation.

— The flaw evaluation was based on a conservative yet realistic
crack depth rather than adopting the crack depth exactly as
reported. This conservative and realistic crack depth was ob-
tained by adding an increment to the reported crack depth to
cover the sizing uncertainties.

— The crack growth is governed only by the steady-state stresses.
Although the seismic stress was not explicitly included in the
crack growth evaluation, it was found that the contribution to
the crack growth calculation due to seismic or other transient
stresses is insignificant.

— Although the overlay itself may make the underlying IGSCC
uninspectable, no growth of IGSCC is expected because of the
favorable, compressive residual stress pattern developed by the
weld overlay repair operation. Further, the overlay itself can
be inspected by UT to see whether the crack has grown into
the overlay.

Issue 4

The failure to perform an adequate inspection at Vermont Yankee vio-
lates Quality Assurance Criterion X of Appendix B to Part 50. The inade-
quate inspection process, testing procedures and repair designs also raise
the question of whether Vermont Yankee continues to satisfy certain
General Design Criteria of Appendix A to Part 50. (20, 51, 54, 55,
58-73)
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Staff Response

VPIRG and VYDA allege that for the various reasons they asserted
in their petition, the inspection performed at Vermont Yankee was inad-
equate and, therefore, violated Criterion X of Appendix B to Part 50 of
the Commission’s regulations. The part of the criterion which they
assert was violated in this case states, “[e]xaminations, measurements,
or tests of material or products processed shall be performed for each
work operation where necessary to assure quality.” We have concluded
that Vermont Yankee has satxsfactonly complied with Appendix B
requirements.

The quality of each pipe weld in a piping system is assured through a
periodic inservice inspection. However, this does not necessarily mean
that each weld in a given piping system performing the same functions
and under the same environment needs to be inspected every time. The
quality of each weld may be indirectly ensured through the inspection re-
sults of a representative sample of welds in the same piping system. This
is one of the principles of inservice inspection of ASME Code Section
XI. In the previous sections of this decision, we have concluded that the
quality and scope of the UT inspections performed at Vermont Yankee
were adequate. Consequently, the staff has concluded that no violation
of Appendix B has occurred.

Similarly, the staff has concluded that General Design Criteria (GDC)
1, 14, 30, and 31 have been satisfied.* The petitioners assert as the basis
for their conclusion that Vermont Yankee fails to satisfy the GDC be-
cause of the unreliability of the ultrasonic testing procedure, the inade-
quate extent of UT inspection and the faulty repair designs.

Each of these assertions has been specifically addressed above. A
review of experimental results, the results of inspections and destructive
testing, and plant operating experience indicates that:

(1) the cracking found at the Vermont Yankee facility is consistent
with the expected behavior of “leak-before-break” in piping of
this material,

(2) the crack growth rates under BWR operating conditions are
low, and

(3) if a crack were to go undetected and to grow completely
through the pipe wall, it would likely leak for a period of time
before pipe rupture. Moreover, Vermont Yankee has expe-
rienced only a few leakages in the RWCU system piping during

*GDC 1, Quality Standards and Records; GDC 14, Reactor Coolant Pressure Boundary; GDC 30, Quali-
ty of Reactor Coolant Pressure Boundary; GDC 31, Fracture Prevention of Reactor Coolant Pressure
Boundary.
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inspections (the amounts of leakage were so small that they
were not detected during operation).

On the basis of the earlier discussions, the staff has also concluded
that primary piping systems in Vermont Yankee, even with IGSCC, will
behave in a nonbrittle manner and, because of toughness of the
material, are unlikely to propagate cracks rapidly. This conclusion is sup-
ported by the analyses, experimental results, inspection findings, de-
structive testing, and plant operating experience with regard to inservice
leakage at Vermont Yankee and other BWRs’ primary piping systems.

In summary, the staff considers that the Vermont Yankee licensee has
performed sufficient inspections at the last outage to reveal the extent of
IGSCC in the recirculation and RHR piping systems, has used the state-
of-the-art UT procedure to size the cracks, and has adequately performed
the weld overlay repairs to ensure safe operation of the plant for at least
a 12-month fuel cycle. We, therefore, conclude that the GDC have been
satisfied.

Issue 5 -

Because of the extent of IGSCC there is a possible significant increase
in the probability of a loss-of-coolant accident (LOCA) and a decrease in
the facility’s safety margins such that continued operation of Vermont
Yankee will pose undue risk to public health and safety. (2, 44, 48, 49)

Staff Response

The VPIRG and VYDA contend that there is no assurance that the
Vermont Yankee plant will perform its safety function under accident
conditions because of all of the contentions discussed above and the fol-
lowing additional concerns:

— Possible presence of IGSCC in the core spray system will jeo-
pardize its emergency core cooling system (ECCS) function.

— An unreliable inspection method may result in the increase of
the probability of an abnormal leakage, pipe failure and rupture
and also may result in the acceptance of a higher probability of
a LOCA than has been considered acceptable.

As discussed above, the staff has reviewed the information submitted
by .the petitioners and has carefully considered (1) the quality of the last
inspection and the level of performance demonstrated by the inspectors,
(2) the extent of the last inspection, (3) the results of the last
inspection, (4) the remedial measures taken when cracking was
discovered, (5) past and current limitations on detection and sizing of
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cracks, (6) time to the next refueling outage, and (7) the additional
monitoring and tighter limits on unidentified leakage. As a result of
these considerations and for the reasons discussed above, the staff has
concluded that there is reasonable assurance that Vermont Yankee can
operate safely and will perform its safety functions under normal and
postulated accident conditions. Additional bases for the staff’s conclu-
sions are:

— The nonisolable portion of core spray system piping was re-
placed with Type 316L (low carbon) austenitic stainless steel
which has been accepted as conforming, corrosion-resistant
material. The Type 316L piping welds have been shown in ex-
tensive laboratory studies to be significantly less likely to devel-
op IGSCC in the BWR environment. Therefore, the ECCS
function of core spray system will not be compromised.

— As discussed previously, Vermont Yankee had used the state-
of-the-art UT procedure in its last inspection. Despite the fact
that the procedure has been shown to be not very accurate in
sizing the crack depth, when the seven factors mentioned
above are considered, the staff has nevertheless concluded that
the overall UT inspection performed at Vermont Yankee was
adequate. Based on the conservatively reported UT results, the
welds with crack indications were evaluated in accordance with
the ASME Section XI Code, IWB-3600 criteria and were either
accepted without repair, or repaired with weld overlay. Each
weld overlay design was shown to meet the ASME Section III
requirements including fatigue considerations. All of the above
considerations of adequacy and acceptability have taken into ac-
count LOCA probability. Based on the above discussions and
extensive staff review of IGSCC problems with respect to the
continued operation of Vermont Yankee, the staff concludes
that there is not a significant increase in the probability of a
LOCA.

IV,

In summary, the staff concludes that inspections at Vermont Yankee
were performed in accordance with I&E Bulletin 83-02, that repairs
performed are acceptable, and that the Vermont Yankee plant can be
safely operated at least through the current refueling cycle of 12 months
without undue risk to public health and safety. The results of experimen-
tal work, plant operating experience, and the results of inspections and
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destructive testing all contribute to this conclusion. A review of experi-
mental results indicates that crack growth rates under BWR operating
conditions are low. The history of operating BWR plants also tends to
support these experimental results. If a crack were to grow completely
through the pipe wall, analyses and experience indicate that the pipe
would likely leak for a period of time before pipe rupture.

The inspection findings to date have also generally shown cracking pat-
terns that would be expected for these pipe sizes in ASME Class | BWR
recirculation and residual heat removal piping. The cracks are consistent
with the expected behavior of *‘leak-before-break”™ in piping of this
material which is designed to accommodate normal operational and
dynamic loads.

Therefore, I have determined that the actions requested by
VPIRG/VYDA are not warranted. The Vermont Yankee plant can be
safely operated without undue risk to the public health and safety until
the next refueling outage. Consequently, VPIRG/VYDA'’s request for
issuance of a show-cause order to shut down the Vermont Yankee
Nuclear Power Station and suspend the operating license is denied.

A copy of this decision will be filed with the Secretary of the Commis-
sion for review by the Commission in accordance with 10 C.F.R.
§ 2.206(c) of the Commission’s regulations. As provided in 10 C.F.R.
§ 2.206(c), this decision will constitute final action of the Commission
twenty-five (25) days after the date of issuance, unless the Commission
on its own motion institutes review of this decision within that time.

Harold R. Denton, Diréctor
Office of Nuclear Reactor
Regulation

Dated at Bethesda, Maryland,
this 16th day of April 1984.
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Cite as 19 NRC 1108 (1984) DD-84-11

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

OFFICE OF NUCLEAR REACTOR REGULATION

Harold R. Denton, Director

In the Matter of Docket No. 50-341
(10 C.F.R. § 2.2086)

THE DETROIT EDISON COMPANY
(Enrico Fermi Atomic Power
Plant, Unit 2) ‘ April 20, 1984

The Director of the Office of Nuclear Reactor Regulation concludes
that the concerns raised by Monroe County, Michigan, as supplemented
by information submitted by Joan Mumaw and Michael Barrett, and by
John Minock on behalf of Citizens for Employment and Energy, regard-
ing the County’s expertise and resources to carry out its responsibilities
under the emergency plan for. the Enrico Fermi Atomic Power Plant,
Unit 2 have been satisfactorily resolved and adequately addressed in the
emergency plans for the facility, and that no further action is required to
resolve the County’s concerns.

TECHNICAL ISSUE DISCUSSED: EMERGENCY PLANNING

The Federal Emergency Management Agency (FEMA) takes the lead
in offsite emergency planning and reviews, assesses State and local
emergency plans for adequacy and makes decisions with regard to the
overall state of emergency preparedness.

It is the experience of FEMA and the NRC in evaluating well over
100 full-scale emergency preparedness exercises at nuclear power plants
that volunteer emergency workers willingly participate in and respond to
simulated radiological emergencies as they do to actual emergencies in-
volving toxic and hazardous materials.
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TECHNICAL ISSUE DISCUSSED: DECLARATION
OF EMERGENCY

NRC regulations and guidance emphasize declaring an emergency
based on plant conditions before there is a release of radioactive
material. NRC regulations also include a design objective for offsite au-
thorities to have the capability to promptly alert and notify the public fol-
lowing the occurrence of an emergency requiring offsite protective
measures.

i

DIRECTOR’S DECISION UNDER 10 C.F.R. § 2.206

Introduction

Monroe County, Michigan (hereinafter referred to as t'hc; County),
filed a petition to intervene and reopen the record in the operating
license proceeding for the Enrico Fermi Atomic Power Plant, Unit 2
(hereinafter referred to as Fermi-2). Fermi-2 is located on the western
shore of Lake Erie in Frenchtown Township in Monroe County. The
County, through its Board of Commissioners, sought to intervene in the
proceeding to obtain appropriate resolution of certain specific issues,
each of which was deemed to be beyond the power of the County Com-
missioners to resolve, in order to carry out the statutory responsibility to
prepare an adequate emergency plan for Monroe County for the Fermi-2
plant. The County filed its petition on August 27, 1982, nearly 4 years
after the opportunity for timely intervention had expired and after the
close of the evidentiary hearings. The Atomic Safety and Licensing
Board denied the County’s petition in a decision dated October 29,
1982.! The County appealed the decision to the Atomic Safety and
Licensing Appeal Board which, in a decision dated December 21, 1982,
affirmed the denial. However, the Appeal Board noted in its decision
that Monroe County’s emergency planning concerns were real and
should be addressed. The Appeal Board forwarded the petition, together
with the transcript of a June 16, 1982 public meeting, to the Nuclear

1 Detroit Edison Co. (Enrico Fermi Atomic Power Plant, Unit 2), LPB-82-96, 16 NRC 1408, 1437
(1982).
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Regulatory Commission (NRC) staff with the request that the papers be
treated under 10 C.F.R. § 2.206 of the Commission’s regulations.?

Notice of the NRC’s intent to treat the County’s concerns as a petition
under 10 C.F.R. § 2.206 of the Commission’s regulations was published
in the Federal Register on February 1, 1983 (48 Fed. Reg. 4589). Follow-
ing that notice, two groups expressed an interest in submitting informa-
tion in support of the issues raised by Monroe County. By letter dated
February 10, 1983, Ms. Joan Mumaw and Mr. Michael Barrett, and by
letter dated April 1, 1983, Mr. John Minock on behalf of Citizens for
Employment and Energy, a group from Michigan, submitted additional
information in support of the County’s petition.? Because of the division
of responsibilities for evaluation of emergency preparedness for nuclear
power plants described more fully below, the NRC requested the assist-
ance of the Federal Emergency Management Agency (FEMA) in re-
sponding to the County’s concerns. In addition, Detroit Edison submit-
ted comments on the issues in the County’s petition by letter dated July
27, 1983.

For the reasons set forth below, I have determined that the concerns
of Monroe County have been satisfactorily resolved and are adequately
addressed in the emergency plans for the Fermi-2 facility. Therefore, no
further action is required to resolve the County’s concerns.

Background

As summarized by the Appeal Board, the County asserted that it (1)
lacks the bus capacity to evacuate people who are without
transportation, (2) doubts the willingness and training of volunteer
emergency workers to carry out all of their tasks, (3) lacks sufficient
funds or expertise to undertake recovery and reentry operations, (4)
questions whether an evacuation can be successfully accomplished,

2 perroit Edison Co. (Entico Fermi Atomic Power Plant, Unit 2), ALAB-707, 16 NRC 1760 (1982).
The County’s petition does not fit squarely within the class of requests for relief provided for under 10
C.F.R. § 2.206. The County raises matters pertaining to the initial licensing of the plant, rather than a re-
quest for enforcement action. Nonetheless, the stafl has treated this request in accordance with § 2.206.

3 Both groups submitted documents which had been prepared for other purposes and which encom-
passed a broader range of subjects concerning offsite emergency preparedness than those raised by
Monroe County. In our request to the Federal Emergency Management Agency for assistance, we
requested that to the extent any issues raised by the two groups went beyond the scope of those raised
by Monroe County, those issues be considered by FEMA in its overall assessment of the State and local
emergency plans for the Fermi-2 facility. Both FEMA and the NRC considered this additional informa-
tion in their evaluation of the Monroe County Petition. See Memorandum for Richard W. Krimm from
Edward L. Jordan, dated June 16, 1983.
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given the length of time needed to mobilize command officials, the inad-
equacy of existing roads and the frequent impassability of the roads in
winter, (5) lacks sufficient personnel to staff decontamination/reception
centers, (6) questions whether potassium iodide supplies can be made
available quickly, (7) believes the monitoring systems now in place to
detect radiological releases are inadequate, and (8) doubts that the
method chosen for decontamination of cars and trucks is adequate. With
the exception of issue number 7 concerning monitoring systems to
detect radiological releases, all of the County’s concerns involve offsite
emergency planning issues. Accordingly, the NRC requested the assist-
ance of the Federal Emergency Management Agency (FEMA) in re-
sponding to the County’s concerns.

FEMA, by Presidential directive, has been assigned the responsibility
for assessing the adequacy of offsite emergency preparedness for nuclear
power plants. The cooperative relationship between NRC and FEMA is
described in a “Memorandum of Understanding Between NRC and
FEMA Relating to Radiological Emergency Planning and Preparedness”
dated November 4, 1980. Under the Memorandum of Understanding,
FEMA takes the lead in offsite emergency planning and reviews and as-
sesses State and local emergency plans for adequacy. The NRC assesses
onsite emergency plans for adequacy and makes decisions with regard to
the overall state of emergency preparedness.

In accordance with the respective requirements of the agencies, onsite
and offsite emergency preparedness for the Fermi-2 facility has been
under active review by the NRC and FEMA. The NRC final rule on
emergency planning (45 Fed. Reg.-55,402) became effective on Novem-
ber 3, 1980. The FEMA final rule on the review and approval of State
and local radiological emergency plans and preparedness became effec-
tive on October 28, 1983 (48 Fed. Reg. 44,332).* FEMA and the NRC
have jointly developed criteria for implementing these regulations.
Specifically, the agencies have developed a guidance document entitled,
“Criteria for Preparation and Evaluation of Radiological Emergency Re-
sponse Plans and Preparedness in Support of Nuclear Power Plants,”
NUREG-0654/FEMA-REP-1, Revision 1, dated November 1980.

The findings of the ongoing review of the applicant’s emergency plan’
by the NRC staff were documented in NUREG-0798, Supplement 3,
“Safety Evaluation Report Related to the Operation of Enrico Fermi

4 The FEMA rule was promulgated in proposed form on June 24, 1980 (45 Fed. Reg. 42,321) and
August 19, 1982 (47 Fed. Reg. 36,386) for public comment and interim use.

5 Enrico Fermi Atomic Power Plant, Unit 2, Radiological Emergency Response Preparedness Plan, Re-
vision 2, September 1983.
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Atomic Power Plant Unit No. 2,” January 1983. Another supplement fo
the safety evaluation report will be published reporting on the status of
the completion of the unresolved issues regarding onsite emergency
planning identified in Supplement 3. A special preoperational appraisal
of the applicant’s capability to implement the emergency plan was con-
ducted at the Fermi-2 site by the NRC during the period October 11-21,
1983. The findings of this appraisal are contained in Inspection Report
No. 50-341/83-24 dated November 28, 1983. The NRC along with
FEMA also observed the full-scale exercise conducted at Fermi-2 on
February 1-3, 1982. The results of this phase of the emergency prepared-
ness program are presented in Inspection Report No. 50-341/82-02
dated March '3, 1982.

FEMA has been actively involved in the development and review of
offsite emergency plans for Fermi-2. FEMA’s findings and determina-
tions have been provided to the NRC by letters dated January 26, 1982,
“Interim Findings on the Offsite Emergency Preparedness for Fermi-2";
March 22, 1982, “Supplemental Finding on Fermi-2”; April 30, 1982,
“Interim Finding on Fermi-2"; February 28, 1983, “Supplemental Inter-
im Finding on the Status of Offsite Radiological Plans and Preparedness
at Fermi-2”; and July 18, 1983, “Supplemental Interim Finding on Off-
site Radiological Emergency Planning and Preparedness ‘at Fermi-2.”
FEMA's responses to the specific concerns raised in the Monroe County
petition were provided in a letter to the NRC dated July 18, 1983. The
FEMA review of the petition issues included the minutes of the tran-
script of the June 16, 1982 public meeting (which were forwarded along
with the County petition to the NRC staff by the Atomic Safety and
Licensing Appeal Board), the two documents submitted as supplemental
information for staff consideration in support of the County petition (see
note 3, supra) and other information developed by FEMA in the course
of its review of offsite preparedness for Fermi-2.

Role of Monroe Coﬁnty i'n'.Emergency Preparedness

In 1980 Monroe County embarked on a planning process in a coopera-
tive effort with Detroit Edison (the applicant) and with the knowledge
of the Emergency Management Division of the Michigan State Police,
the lead agency for emergency preparedness in the State of Michigan.s A
committee was established representing the various agencies and units

." Background information on the development of the Monroe County radiological emergency plan is
included in a letter to H.R. Denton, Director, NRR from A.T. Westover, Sr., Chairman, Monroe
County Board of Commissioners, dated March 2, 1983.
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of local government. One of the objectives of the committee was to
obtain local input into the planning process. In October 1981, representa-
tives of the Michigan Emergency Management Division came to
Monroe County and held an emergency -plan writing workshop which
included the County department heads. Out of this effort, the Monroe
County emergency plan entitled “Appendix 1, Nuclear Facility Proce-
dures to the Monroe County Emergency Operations Plan™ dated
November 1981, was developed. Four drills and a full-scale exercise on
February 2, 1981, were conducted to test the Monroe County plan. A
public meeting was held on February 3, 1982, to critique the exercise
and additional public meetings were held on April 28 and June 16, 1982.
In the interim, the State formally initiated a request to FEMA in March
1982 to review the Monroe County plan. Notice of receipt of this plan
was published in the Federal Register on October 25, 1982 (47 Fed. Reg.
47,321). Monroe County contends that the County emergency plan was
not approved by the Board of Commissioners and the County was una-
ware of its formal submittal to FEMA by the State.

Monroe County was concerned that the plan committed the County to
certain responsibilities which were beyond the expertise and resources
of the County. This, in addition to other emergency planning concerns
raised by the County and its citizens, prompted the County Commission-
ers to petition the NRC to intervene and reopen the record in order to
resolve the issues. At about the same time, as noted in a letter to FEMA
Region V from Monroe County dated January 11, 1983, the County
solicited the applicant’s assistance in addressing the County’s concerns
and upgrading its response capabilities. In December 1983, a draft
*“Appendix 1, Nuclear Facility Procedures to the Monroe County
Emergency Operations Plan™ which, as stated in the draft plan, was sub-
stantially revised and expanded to reflect the specific needs of Monroe
County and to define the use of the County’s resources, was completed
under the guidance of the Monroe City-County Office of Civil
Preparedness. The plan has been reviewed by the Michigan Emergency
Management Division and thé applicant. It is anticipated that following
consideration of the comments from these two organizations, the plan
will be submitted through the State to FEMA for review.” Upon comple-
tion of this process, the plan is expected to be presented to the County
Board of Commissioners for acceptance. It is clear that since the time

T The NRC in accordance with the Memorandum of Understanding between the two agencies has for-
mally requested FEMA to provide findings and determinations to the NRC on the revised Monroe
County plan including their assessment of the revised plan regarding the previously provided FEMA
findings on the adequacy of offsite preparedness and the specific concerns raised in the Monroe County
petition.
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the Monroe County petition was submitted to the NRC, positive steps
have been taken to revise the County emergency plan to clarify responsi-
bilities for emergency response actions and to resolve the concerns of
the County Commissioners. 1 believe the emergency planning process
for Fermi-2 has evolved sufficiently at this time to allow for a compre-
hensive response to the emergency planning concerns raised in the
Monroe County petition.

A discussion of the emergency planning concerns identified in the
Monroe County petition based on an NRC staff review of the responses
from FEMA and the applicant’s comments is presented below.

Discussion of Issues Raised by Monroe County
I. BUS AVAILABILITY

The County is concerned that there is inadequate bus and other
capacity to transport persons without automobiles out of the Emergency
Planning Zone (EPZ)? and that to transport schoolchildren and others
without automobiles out of the EPZ would take three runs over a 6-hour
period, a period of time the County contends does not provide assurance
of safe evacuation. The County cites in its petition that the available bus
capacity is 9,685 persons.

The County’s concern appears to be predicated on the assumption
that the entire 10-mile-radius EPZ would be evacuated at the same time.
It would be an extremely unlikely event for the simultaneous evacuation
of the entire EPZ to be ordered as a protective measure. Emergency
planning guidance stresses a graduated response within the EPZ in the
event of a severe accident requiring evacuation. As stated in
NUREG-0654 (Section 1.D, Planning Basis), “[w]hen evacuation is
chosen as the preferred protective measure, initial evacuation of a 360°
area around the facility is desirable out to a distance of about two to five
miles although initial efforts would, of course, be in the general down-
wind direction.” This approach is known as the “key-hole” concept.

FEMA has evaluated the available bus capacity for Monroe County
school districts based on information obtained from the Michigan
Emergency Management Division (EMD) and the Monroe County

8 The Emergency Planning Zone referred to in the County's petition is known as the plume exposure
pathway Emergency Planning Zone (EPZ) and encompasses the area surrounding the plant out to a
radius of about 10 miles. For Fermi-2, approximately 50% of the EPZ extends over Lake Erie while ap-
proximately 6% of the EPZ lies in Wayne County, Michigan. Monroe County makes up the remainder
of the EPZ.
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emergency plan dated November 1981. These data indicate that 297
public and 8 private school buses with a total capacity of 18,685 are
available. FEMA notes that this capacity represents approximately 29%
of the total Monroe County EPZ population of 64,546 (Monroe County
emergency plan, November 1981, at BP-1-23). FEMA also notes that fif-
teen of the public school buses, with a total capacity of 650, are
equipped with lifts and that additional transportation resources are
available from the Monroe Rapid Transit System. Based on information
in the County plan which indicates that the transportation-dependent
population is less than 29% of the total County EPZ population, FEMA
concludes that there appears to be sufficient bus capacity to accommo-
date all transportation-dependent individuals within the Monroe County
EPZ. Information provided by the applicant in its submittal dated July
27, 1983, supports the conclusion of FEMA. The applicant’s data indi-
cate that there are 335 school buses with a capacity of 20,600 in the
Monroe County school districts plus an additional 25 public transit
buses with a capacity of 1,200 available for evacuation of the Monroe
County EPZ.? This represents a total bus capacity of 21,800. The appli-
cant has developed estimates of the population without automobile
transportation for the maximum population area within the 10-mile
radius (the west-southwest, west and west-northwest sectors) and the
entire Monroe County EPZ. These data show that the transportation-
dependent population in the maximum population area is 3,280 within 5
miles and 16,930 within 10 miles. Within the entire Monroe County
EPZ, the applicant estimates there is a total population of 25,200 without
automobiles.

These figures include school students, population in institutions, resi-
dents of non-auto-owning households, and residents of auto-owning
households where automobiles are not available. Using postulated com-
binations of bus availability and numbers of persons without automobile
transportation, the applicant developed a range of evacuation time esti-
mates for evacuating areas up to and including the entire portion of the
EPZ within Monroe County. The maximum evacuation times for the
more extensive evacuation scenarios were determined to be 2 hours 55
minutes to transport the school population and 3 hours 25 minutes to
transport the non-school transportation-dependent population out of the
EPZ. These evacuation time estimates are reasonable in comparison to

9 The applicant states that the information concerning bus availability, bus capacity and population
without auto transportation is current as of August 1981. The population data are based on the 1980
Census. The applicant has developed an evacuation time estimate study for Fermi-2 titled, “Estimate of
Evacuation Times, Enrico Fermi Atomic Power Plant Unit 2 Evacuation Analysis,” prepared by PRC
Voorhees, dated October 1980, Revised March 1982.
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the estimates developed for other nuclear power plant sites which have
been reviewed by the NRC staff.

Based on information provided by FEMA and the applicant, the NRC
staff concludes that sufficient bus capacity is available to accommodate
the Monroe County transportation-dependent population within a rea-
sonable period of time even assuming the unlikely event that the entire
10-mile-radius EPZ within Monroe County would be simultaneously in-
volved in an evacuation.

II. DEPENDENCE ON VOLUNTEER FIREFIGHTERS;
INADEQUATE PERSONNEL TRAINING AND
COORDINATION; CONFLICTING PRIORITIES OF
EMERGENCY PERSONNEL

The County is concerned that volunteer firefighters may not be willing’
or able to perform their emergency duties and that local emergency re-
sponse personnel including the firefighters have not been adequately
trained in radiological response functions. The County is also concerned
that an evacuation of the EPZ will be impeded because a mobilization of
several thousand emergency personnel will be required to carry out a
successful evacuation and many of these personnel have families residing
within the affected area whose safety would be their first priority.

The County’s statements regarding the unwillingness of volunteer fire
fighters in Monroe County to perform their emergency tasks are
unsupported. While a survey of emergency workers in Monroe County
has not been conducted, it is the experience of FEMA and the NRC in
evaluating well over 100 full-scale emergency preparedness exercises at
nuclear power plants across the country, that volunteer emergency work-
ers willingly participate in and respond to simulated radiological
emergencies, as they do to actual emergencies involving toxic and hazar-
dous materials.

An essential element in the participation and effectiveness of
emergency workers is the adequacy of the training they have received.
FEMA reports that the training of emergency workers has been a con-
cern of the Michigan Emergency Management Division (EMD) and that-
as a result the EMD has developed a comprehensive radiological
emergency preparedness training program. The program is described in
more detail in a letter from the Michigan EMD to the Monroe City-
County Office of Civil Preparedness dated January 31, 1984, The train-
ing program has been developed in accordance with the guidance provid-
ed in NUREG-0654. A key aspect of the program is the joint participa-
tion of the State, the applicant and Monroe County. The training pro-
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gram provides general training in basic nuclear physics, plant operations,
biological effects of radiation, radiological emergency preparedness at
the State and local levels, and the responsibilities and procedures of the
support organizations. In addition, specialized training is provided to cer-
tain groups of emergency workers in specific areas such as radiological
monitoring and decontamination procedures.

The training program is directed toward all of the emergency workers
who would be involved in a response to an incident at Fermi-2. These
workers fall into two general categories: those who would be within the
plume exposure EPZ or who would be assigned to decontamination/re-
ception facilities; and those who would have responsibilities outside the
plume exposure EPZ. The Michigan EMD states that most emergency
workers know what to do in an emergency be it nuclear or non-nuclear
as their functions in either case do not vary greatly. It has been the ex-
perience of the Michigan EMD that the differences in functions and
procedures for emergency workers between their daily duties and their
emergency duties are minimal and that once these differences are
covered, most emergency workers feel comfortable with radiological
emergency response. The most common concerns of emergency workers
are notification procedures, response functions, and radiation dosimetry
and exposure control, all subjects which are included in the radiological
emergency training program. The training program will be given on an
annual basis and will include participation in drills and exercises. The
Michigan EMD has found that its radiological emergency training pro-
gram has been successful in other parts of the State where operating
nuclear power plants are located. FEMA concludes that implementation
of the Michigan EMD training program will alleviate the concerns of the
County regarding the participation of local emergency response
personnel.

The applicant has stated in its July 27, 1983 response that all emergen-
cy workers, volunteers as well as full-time personnel, will be instructed
in their emergency response duties. The NRC staff has requested that
the applicant continue to coordinate planning efforts with State and local
officials with the objective of ensuring that offsite emergency workers re-
ceive appropriate training prior to operation of the Fermi-2 plant. The
training program for Fermi-2 was initiated on March 15, 1984.

A radiological exposure control program under the direction of the
County Radiological Defense Officer will be in effect to protect local
emergency workers in the event of a radiation incident. Emergency
workers will be provided with appropriate dosimetry, and exposure
records will be maintained. (Monroe County emergency plan, Annex G,
Radiological Defense, draft dated December 1983.)
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Information provided by the applicant in its July 27, 1983 response in-
dicates that the majority of local emergency workers have assignment lo-
cations outside of the EPZ. Of 1,120 emergency workers, only 344 (or
31%) have full-time emergency assignments inside the EPZ and most of
these are public safety workers. Firefighters, police officers and radiologi-
cal defense personne! account for 85% of all emergency workers assigned
full time within the EPZ. A review of the literature by the NRC staff in-
dicates that conflicting priorities regarding family safety has not been an
inhibiting factor in the response of emergency personnel to actual
emergencies, including the Three Mile Island accident.!® Public safety
officers, in particular those whose normal duties involve emergency
response, typically have advance arrangements made for the welfare of
their families in an emergency. .

Based on the information provided by FEMA and the applicant on the
joint Michigan EMD radiological emergency preparedness training
program, the NRC staff concludes that offsite emergency workers for
Fermi-2 will receive appropriate training. Further, based on experience
in emergency preparedness gained at other operating nuclear power
plants, the staff concludes that the willingness and ability of local offsite
emergency workers to participate in an emergency is not a significant
factor which would adversely affect the development of the County
emergency plan.

III. COUNTY RESPONSIBILITIES FOR RECOVERY
AND REENTRY

The County expressed the concern that it did not have the expertise,
equipment, sophistication or funds to carry out its responsibilities for
the recovery and reentry period. These responsibilities, according to the
County emergency plan dated November 1981, included decontaminat-
ing people, property and food; providing health and medical services;
providing mass care and welfare for evacuees; and disposing of radioac-
tive waste. The County’s concern derived from a statement in the
County plan which stated that “[lJocal government is responsible for the
recovery of and reentry into areas evacuated and/or contaminated due
to an offsite release. They will receive advice and assistance from the
Michigan Department of Public Health.”

10 See, for example, R.R. Dynes, “Organized Behavior in Disaster,” Disaster Research Center, Depart-
ment of Sociology, Ohio State University, 1974.
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FEMA'’s response of July 18, 1983 to the NRC identified this issue as
the subject of a meeting on March 1, 1983, between representatives of
Monroe County, the Michigan Emergency Management Division and
FEMA Region V. FEMA stated that the County emergency plan, as
written, made Monroe County solely responsible for the accomplishment
of tasks far beyond the County’s financial capability. FEMA reported
that the State representatives agreed that the County plan should be
revised to better define the extent of the County’s responsibilities,
identify assistance available from and through the State, and generally
clarify the role of County, State and Federal governments. FEMA
reported that the County, State and FEMA representatives mutually
agreed that additional clarification and definition of responsibilities
during recovery and reentry must be included in the Monroe County
plan. FEMA stated that action was being taken by Monroe County and
the State of Michigan to accomplish the revision to the County emergen-
cy plan. Subsequent to this meeting, a revised County emergency plan,
dated December 1983, was developed.

A preliminary review of the draft revised County emergency plan indi-
cates that the responsibilities of State and County governments for
recovery and reentry operations have been clarified. The revised County
plan states that when it is determined by the Chairperson, Monroe
County Board of Commissioners that County resources (personnel and
equipment) are inadequate for reentry/recovery activities, the State
and/or Federal governments are responsible for providing assistance in
certain specific areas including decontamination, long-term health and
medical services, and extended social services. The revised County plan
also states that offsite radioactive waste disposal and long-term monitor-
ing are the responsibilities of the Michigan Department of Public Health
(Basic Plan, Section VII.O, at BP-31, -32.)

Based on a review of the information provided by FEMA, and a pre-
liminary review of the draft revised County plan, the NRC staff con-
cludes that the County’s concern regarding recovery and reentry respon-
sibilities has been satisfactorily resolved in that State and Federal
governments are identified as being responsible to assist the County in
certain specific recovery and reentry areas which are beyond the
resources and capabilities of the County.

IV. MOBILIZATION TIME; GEOGRAPHY OF BEACH AREAS
The County is concerned that there are no provisions available for the

timely response to an immediate threat of a radiological emergency and
questions whether an evacuation can be successfully accomplished given
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the length of time needed to mobilize command officials to an Emergen-
cy Operations Center (EOC), the inadequacy of existing roads in the
beach areas in the vicinity of the site, and the frequent impassability of
the roads due to adverse weather conditions. The County is also con-
cerned that the proximity of the Davis-Besse plant in Ohio will increase
the probability of an evacuation occurring in the Fermi-2 area. If a nucle-
ar incident occurs at Fermi-2, the plant operator is required by NRC
regulations (10 C.F.R. Part 50, Appendix E, Section 1V.D.3) to promptly
notify (within 15 minutes after declaring an emergency) responsible
State and local governmental agencies. Dedicated communication links
exist between the plant and the Michigan State Police post at Flat Rock
and the Monroe City/County Joint Communications Center, all of
which are operational 24 hours per day. NRC regulations and guidance
(see NUREG-0654, Appendix 1) emphasize declaring an emergency
based on plant conditions before there is a release of radioactive
material. The NRC regulations also include a design objective for offsite
authorities to have the capability to promptly alert and notify the public
following the occurrence of an emergency requiring offsite protective
measures.

The County emergency plan, FEMA reports, provides for the mobili-
zation of the County’s Emergency Operations Center (EOC) at the
Alert” level. Thus, the EOC should be staffed and operational before
any protective action decision needs to be made (i.e., at the Site Area or
General Emergency level) for the most probable type of severe accident
sequences (i.e., an accident which develops over a period of one to
several hours). In this situation, protective action decisions would be
made by the Governor based on recommendations from the plant opera-
tor and the Michigan Department of Public Health and the Department
of State Police. The Chairperson of the Monroe County Board of Com-
missioners would be responsible for implementing the protective actlons
and coordinating the County’s response organizations.

In the event of a rapidly escalating accident situation requiring urgent
action before the State or County emergency organizations are fully
activated, the Monroe County Chairperson, upon being contacted by the
Monroe City/County Joint Communications Center, can declare a state
of emergency thereby activating the County emergency plan. This action
would be similar to the response taken for other types of rapidly occur-
ring emergencies such as tornadoes or hazardous material spills. Based

1 Nuclear power plant emergencies are classified according to a graduated severity scale into one of
four emergency classes: Notification of Unusual Event, Alert, Site Area Emergency, and General
Emergency. 10 C.F.R. Part 50, Appendix E.IV.C. See also NUREG-0654, Rev. 1, Appendix 1.
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upon recommendations from the plant operator, the Chairperson in con-
sultation with the Director, Monroe City-County Office of Civil
Preparedness, can recommend (only the Governor can order) protective
measures for the public including evacuation. As noted by FEMA, the
protective action decisionmaking process is a separate function which, if
necessary, could be accomplished without the Monroe County EOC
being operational. Thus, provisions exist within the offsite emergency
plans to notify the public and initiate protective actions without the need
to wait for State action or until the County EOC is fully mobilized
(County Plan, Section V.A, at BP-11-14). Evacuation, if recommended,
would be expected to involve, at least initially, only a part of the EPZ
such as out to a radius of 2 miles in all sectors and perhaps to a radius of
5 miles in the downwind direction (i.e., the “key-hole” concept). This
protective action could be initiated with only a minimal number of
emergency response personnel.

The applicant has evaluated the road network, population distribution,
and transportation resources within the EPZ and developed evacuation
time estimates for various scenarios including the effects of adverse
weather.!? While adverse weather may require longer evacuation times,
there is no indication that the times are unreasonable to the extent that
evacuation would be ineffective as a protective measure.

The adequacy of beach roads, e.g., Point Aux Peaux Road, as evacua-
tion routes was the subject of hearings before the Atomic Safety &
Licensing Board (ASLB) in early 1982. Point Aux Peaux Road is the
evacuation route from Stony Point, the beach area community just
south of the Fermi-2 site. After hearing evidence from the concerned
parties, including the potential impact of severe winter weather and
flooding, the ASLB found in its initial decision dated October 29, 1982,
“that the evidence of record shows that Point Aux Peaux Road is feasi-
ble for evacuating persons from Stony Point . .. .”"

"Regarding the alleged frequent impassability of the roads in winter,
FEMA states in their response that this situation may occur as a result
of normal scheduling and utilization of snow removal equipment serving
the County. However, priorities for snow removal during normal times
would not be applicable in an emergency situation. The Monroe County
plan provides for keeping evacuation routes open to be a top priority of
the County Road Commission and local police agencies. The Law En-
forcement Annex to the County plan provides for removal of traffic im-

12 See note 9, supra.
13 petroit Edison Co. (Enrico Fermi Atomic Power Plant, Unit 2), LBP-82-96, 16 NRC 1408, 1437
(1982), afr'd, ALAB-730, 17 NRC 1057 (1983). '
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pediments on the evacuation routes during an emergency. The same
annex provides for manning of traffic control points to expedite the exit-
ing of traffic. FEMA believes that the present evacuation routes in the
Monroe County EPZ are adequate.

The Davis-Besse plant is located approximately 25 miles south-
southeast of the Fermi-2 plant. While Fermi-2 lies within the 50-
mile-radius ingestion exposure pathway EPZ of Davis-Besse, it is consid-
ered extremely unlikely that protective actions such as sheltering or
evacuation would be required in the vicinity of Fermi-2 due to an
emergency at Davis-Besse considering the distance between the sites
and the prevailing wind patterns in the region.

FEMA finds that the concerns regarding the length of time to mobilize
command officials, the adequacy of evacuation routes, and the effects of
adverse weather have been recognized in the planning process and that
adequate responses have been developed. The NRC staff supports
FEMA'’s conclusion.

Y. DECONTAMINATION/RECEPTION CENTERS

The County is concerned that there is an inadequate number of em-
ployees to staff the five decontamination/reception centers and, as a sub-
stantial number of employees reside outside the County, they may be
delayed by the necessity of passing through numerous checkpoints. In
addition, the County asserts that some employees may not be willing to
drive into an area affected by high radiation levels.

FEMA reports that the Monroe County Department of Social Services
is the lead agency for the staffing of the reception centers. The County
Health Department is responsible for the decontamination function at
each of the centers. The County plan also indicates that personnel from
the police, fire and school departments have assigned functions in the re-
ception centers. The County plan identifies five schools that may be
used for decontamination/reception centers; selection of the centers to
be activated would be dependent upon the situation. In addition, five
other schools have been identified for potential use as congregate care
shelters. FEMA notes that none of these facilities would be activated
unless evacuation is directed to the southwest of the Fermi-2 plant. An
evacuation to the north would be provided for in the Wayne County
emergency plan, the other County within the plume exposure EPZ.

During the public meeting of June 16, 1982, FEMA reports that the
Monroe County Director of Social Services stated that his staff consists
of 120 full-time professionals who have received training in operating re-
ception centers during radiological incidents. The Director further noted
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that his staff would be augmented by volunteers from the American Red
Cross and referred to the experience obtained in manning the reception
centers during natural disasters. The Director expressed his belief that
the Department of Social Services could carry out its assigned
responsibilities.

The County decontamination/reception centers are all located outside
of the 10-mile-radius plume exposure EPZ. These centers should be
well removed from any radiation areas and, to serve their purpose,
would not be utilized if they were within an evacuation zone. Thus,
there should be no need for the center staff to pass through numerous
checkpoints or drive into an area affected by radiation when reporting to
a center.

FEMA concludes that based on documentation in the Monroe County
plan and in the minutes of the June 16, 1982 public meeting, the
County can staff the decontamination/reception centers at least during
the initial period following a nuclear incident. FEMA notes that in a con-
tinuing situation, if County resources become taxed, additional manpow-
er resources would be provided through coordination with the State.
The NRC staff concurs with the FEMA assessment.

V1. POTASSIUM IODIDE DISTRIBUTION

The County questions whether supplies of potassium iodide (KI) can
be made available in a timely and effective manner for EPZ residents
and emergency workers. The County’s petition states that supplies of KI
are to be warehoused at a central location under the control of the Michi-
gan Department of Public Health (DPH) and would be distributed only
after a radiological emergency was under way.

In its July 18, 1983 response, FEMA reported that the procedures for
KI distribution in the Michigan and Monroe County emergency plans
were confusing and potentially in conflict. Decisions regarding the distri-
bution and stockpiling of KI are a State responsibility. FEMA noted that
in an earlier review of the offsite plans by the Regional Assistance
Committee, the recommendation was made that if KI is to be distributed
to the public, supplies should be stored locally, FEMA indicated that the
State plan was being revised regarding the distribution of KI. Subsequent
to the FEMA response, both the State of Michigan and Monroe County
emergency plans were revised.

The Michigan Emergency Preparedness Plan dated September 1983
states that “[lJocal health departments that have a nuclear power plant
in their service area have a supply (of KI) for distribution to local
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emergency workers and others.” (Department of Public Health, Annex
S, at S9.) The plan further states that, “[l]ocal health officers and medi-
cal directors are responsible to develop and implement plans for the
storage, distribution and record keeping of potassium iodide to emergen-
cy workers and the general public based upon guidance from the depart-
ment (of Public Health).” The revised Monroe County emergency plan,
draft dated December 1983, states (at J-1-7) that “[tlhe Monroe County
Department of Health maintains a quantity of potassium iodide at a
secure location within the County for emergency workers. The MDPH
(Michigan Department of Public Health) also has additional supplies
and contacts from which additional radioprotective drugs can be obtained
for distribution to the general public. The Director of the Monroe
County Health Department will coordinate distribution.” Based upon a
preliminary review of the information in the revised State and County
emergency plans, the NRC staff finds that the State and County plans
are compatible regarding the storage of a supply of KI in the local area,
and that this issue has been satisfactorily resolved. This information will
be confirmed by FEMA as part of its review of the revised emergency
plan for Monroe County.

Vil. EMERGENCY DETECTION

The County is concerned that the mechanisms in place are inadequate
to detect unusual releases of radiation into the environment, the appli-
cant’s detection system is backed up only by that of the State DPH
which is monitored too infrequently to provide adequate warning of seri-
ous problems, and no provision is made for any ambient water or air
testing or for a backup alarm system.

The applicant’s radiation and environmental monitoring systems have
been established in accordance with NRC requirements (10 C.F.R. Part
20 and 10 C.F.R. Part 50, Appendix I). During normal operations, gase-
ous and liquid effluents from the vents and discharge points are continu-
ously monitored by radiation detectors installed in the plant to measure
the radioactive content of the effluent streams. As a backup to the plant
effluent monitors, an environmental monitoring program has been es-
tablished to monitor the levels of radiation and radioactive materials in
the air and water environment outside of the plant boundaries. The pro-
gram includes a number of thermoluminescent dosimeters and continu-
ously recording dose rate meters, air samplers, and continuous water
samplers located at the Fermi potable water intake on Lake Erie and at
the water intake for the City of Monroe. Any increases in radiation
levels in the plant monitoring systems above predetermined trip points,
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which are set at very low levels, would alert plant operators to a potential
problem situation and may result in a declaration of an emergency. The
applicant is required to notify offsite authorities within 15 minutes fol-
lowing the declaration of an emergency (10 C.F.R. Part 50, Appendix E,
Section IV.D.3).

In addition to the effluent and environmental monitoring systems, ra-
diation instrumentation is installed to monitor radiation levels within
the plant, The plant also conducts an in-plant sampling program to moni-
tor for excess radiation levels within plant systems and processes. Specif-
ic high-range instrumentation and sampling systems have been installed
in the plant to assess the radiation levels in the event of an accident.
Trained field monitoring teams are also available to be dispatched both
onsite and offsite in the event of a radioactive release. Predetermined
values from the radiation monitors and other plant system indicators are
used as emergency action levels in the plant’s emergency classification
scheme to classify emergencies. Emphasis is placed in the applicant’s
emergency plan and procedures on classifying emergencies and initiating
protective actions, if required, based on plant system indicators before
there is a release of radiation.

The NRC staff has reviewed the radiation monitoring systems and
sampling program provided for the Fermi-2 plant and has found that
they meet regulatory criteria and guidance. We conclude that the radia-
tion monitoring systems are adequate to detect any unusual releases to
the site environs, that acceptable provisions have been made for envi-
ronmental monitoring and sampling, and that the applicant’s emergency
plan is appropriately integrated with offsite plans so that offsite authori-
ties would be notified in a timely manner of any radiological incident.

VIII. VEHICLE DECONTAMINATION

On the one hand, the County is concerned that no provisions have
been made for monitoring vehicles for contamination as they evacuate
the EPZ. On the other hand, there is concern that making such provi-
sions would create traffic tie-ups. The County is also concerned that the
waterhosing method chosen to decontaminate vehicles is inadequate and
that the water runoff would create additional contamination problems.

Radiological monitoring and decontamination of vehicles and people
are addressed in the Monroe County emergency plan. Monitoring will
take place at the decontamination/reception centers (Annex G, Radio-
logical Defense plan, dated November 1981). As these centers are locat-
ed outside of the EPZ, the monitoring activities will not impede traffic
on the EPZ evacuation routes.
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FEMA has reviewed the arrangements made for offsite decontamina-
tion in the County plan dated November 1981. The plan states (Annex
1, Fire Annex, Appendix 1) that fire personnel will decontaminate
vehicles, as necessary, at the decontamination/reception centers under
the guidance of public health officials. The plan further states that decon-
tamination of vehicles will be accomplished in a nearby field to allow for
the containment of material in one area, and to facilitate removal of it at
a later time, if necessary. County Radiological Defense personne! will be
present to monitor for decontamination assisted by the Michigan Depart-
ment of Public Health. .

FEMA has provided the following discussion of radiological decon-
tamination in an emergency: Such decontamination involves either fix-
ation in place or removal of the radioactive particles. For vehicles,
removal of the particles is the most expeditious and, therefore, prefera-
ble method. When the particles are removed, by whatever method, the
problem of containment must be addressed. Washing the particles from
a vehicle reduces the possibility of the particles become airborne, and
through selection of the site at which the washing is accomplished, per-
mits a greater degree of contro! of the radioactive material. Although
sub-freezing weather is a factor, hosing down vehicles is usually the pre-
ferred method for decontamination. When this method is used, care
must be taken to assure collection and containment of the runoff water.
Following the decontamination operation, residual contaminated water
can be collected and removed. Radioactive particles remaining on and in
the soil could be removed, if necessary, be removing the soil itself.
Removal of the soil is an extreme and improbable remedial action; isola-
tion of the area for a period of time is a more likely option.

FEMA concludes that waterhosing is an adequate method for radiolog-
ical decontamination of vehicles. Although water runoff is a factor for
consideration, FEMA notes that the methodology exists for containment
and, if necessary, eventual disposal of any collected radioactive
materials. The NRC staff is in agreement with FEMA’s conclusions.
Waterhosing of vehicles for decontamination purposes is an adequate
and common emergency planning procedure. It is used at other nuclear
power plant sites.

Conclusion

In summary, both onsite and offsite emergency preparedness for the
Fermi-2 facility has reached an advanced stage of completion sufficient
to permit a comprehensive response to the Monroe County 2.206
petition. Our review indicates that there is reasonable assurance that the
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Fermi-2 facility will meet the applicable regulatory requirements and
guidance of the NRC and FEMA for emergency preparedness prior to
plant operation. With respect to the specific emergency planning con-
cerns of Monroe County which were raised in the petition to the NRC,
all of which except one were primarily offsite issues, the findings of
FEMA and the NRC, described above, support the conclusion that
these concerns have been satisfactorily resolved and are adequately ad-
dressed in the emergency plans for the Fermi-2 facility. I, therefore, con-
clude that none of the concerns regarding emergency planning identified
in the Monroe County petition remain an impediment to the Monroe
County Board of Commissioners in developing an adequate radiological
emergency response plan for Monroe County for the Fermi-2 facility
and no further action is required to resolve the County’s concerns.

A copy of this decision will be filed with the Secretary of the Commis-
sion for review by the Commission in accordance with 10 C.F.R. §
2.206(c). As provided therein, this decision will constitute final action
of the Commission twenty-five (25) days after the date of issuance,
unless the Commission on its own motion institutes review of this deci-
sion within that time.

Harold R. Denton, Director
Office of Nuclear Reactor
Regulation

Dated at Bethesda, Maryland,
this 20th day of April 1984.
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Clte as 19 NRC 1128 (1984) DD-84-12

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

OFFICE OF NUCLEAR REACTOR REGULATION

Harold R. Denton, Director

In the Matter of Docket No. 50-289
(10 C.F.R. § 2.206)

GPU NUCLEAR CORPORATION
(Three Mile Island Nuclear
Station, Unit 1) April 27,1984

The Director of the Office of Nuclear Reactor Regulation denies in
part a petition dated January 20, 1984, filed by Ellyn R. Weiss and
Robert D. Pollard on behalf of the Union of Concerned Scientists
requesting that the Commission continue the suspension of the Three
Mile Island Nuclear Station, Unit 1 operating license until alleged defi-
ciencies in the plant’s Emergency Feedwater System are rectified.

INTERIM DIRECTOR’S DECISION UNDER
10 C.F.R. § 2.206

I. INTRODUCTION

By Petition dated January 20, 1984 (Petition) and filed before the
Commission on January 23, 1984, Ellyn R. Weiss and Robert D.
Pollard, on behalf of the Union of Concerned Scientists (petitioner)
requested that the Commission continue the suspension of the Three
Mile Island Nuclear Station, Unit 1 (TMI-1) operating license *“unless
and until the plant’s Emergency Feedwater (EFW) System complies
with NRC rules applicable to systems important to safety (including
safety-grade, safety-related, and engineered safety feature systems).” In
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support of its request, petitioner alleges five basic deficiencies with the
EFW system for which petitioner seeks resolution prior to resuming
power operation at TMI-1: (1) failure of the EFW system to be envi-
ronmentally qualified; (2) failure of the EFW system to be seismically
qualified; (3) the inability of the EFW system to withstand a single
component failure; (4) the inaccuracy of the EFW flow instruments;
and (5) the inadequacy of the Main Steam Line Rupture Detection
System (MSLRDS). Petitioner recognized that one or more of the
identified deficiencies, when viewed individually, would not necessarily
pose an “intolerable risk.” However, petitioner contended that “[iln the
aggregate . . . [the deficiencies] thoroughly compromise the reliability of
one of the most important safety systems in the plant and destroy the
fundamental principle of defense-in-depth espoused by the NRC.™!

The Petition was referred to the staff on February 3, 1984 for treat-
ment as a request for action pursuant to section 2.206 of the Commis-
sion’s regulations. The licensee responded to the Petition pursuant to
the staff’s request under 10 C.F.R. § 50.54(f) on February 24, 1984, and
amended its response on March 26, 1984. The Commission recently in-
structed the staff to complete its review of the petition with respect to
those issues raised by the petitioners for which sufficient information
was available to make a determination. Accordingly, the staff expedited
its review of four of the issues raised by the petitioners. For the reasons
stated herein, the staff does not intend to take the action requested by
the petitioner with respect to those issues at this time. However, the
staff has not yet reached a decision as to the issues raised by the petition-
er concerning environmental qualification of the EFW system, and the
aggregate effect of the five deficiencies cited by the petitioner on the
reliability of the EFW system. The staff reserves judgment on whether
its analysis of the outstanding issues may impact this interim decision. A
final Director’s Decision will be issued upon completion of the staff’s
review.

! The Petition also implies that there may be deficiencies in emergency procedures and operator train-
ing related to the EFW system, but it does so only in passing and provides no specific information for
staff consideration. However, by virtue of the restart proceeding and the associated certification activities
which specifically required EFW-related procedure revisions and operator training, review activities of
NUREG-0737 Action ltem 1.C.1 (Emergency Operating Procedures), and the verification that specific
procedural changes related to seismic events had been implemented (see Section 11.A, infra), the stafl
has performed extensive reviews of the TMI-1 emergency procedure and operator training programs.
Based on those reviews, the staff concludes that the Petition provides no basis to question the adequacy
of those programs.
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II. THE RESTART PROCEEDING

The adequacy of TMI-1 EFW system has been extensively litigated as
a principal design issue in the TMI-1 restart proceeding. Although tes-
timony was offered as to numerous aspects of the EFW system, the
licensing and appeal boards adjudicating the matter restricted their
findings, for the most part, to those elements of the EFW system called
into question by the accident at the Three Mile Island Nuclear Station,
Unit 2, namely small-break, loss-of-coolant accidents and feedwater
transients. See Metropolitan Edison Co. (Three Mile Island Nuclear
Station, Unit 1), ALAB-724, 17 NRC 559, 559-60 (1983). See also Me-
tropolitan Edison Co. (Three Mile Island Nuclear Station, Unit 1),
CLI-83-5, 17 NRC 331, 331-32 (1983). To the extent that the issues
raised by the petitioner were litigated in the restart proceeding, the staff
would not initiate new enforcement proceedings to consider the same
issues. See Rockford League of Women Voters v. NRC, 679 F.2d 1218,
1222 (7th Cir. 1982); Pacific Gas and Electric Co. (Diablo Canyon Nucle-
ar Power Plant, Units 1 and 2), CLI-81-6, 13 NRC 443, 446 (1981). In
this regard, petitioner raises an issue which was fully explored in the re-
start proceeding, the accuracy of the emergency feedwater flow
instrumentation. Staff testimony on the accuracy requirements for this
system was that each flow instrument should have an accuracy of “on
the order of =10%.”2 Licensee testimony was that the accuracy would
be *“better than or equal to 5%"3 The issue was not pursued any further
before the Atomic Safety and Licensing Board. See Metropolitan Edison
Co. (Three Mile Island Nuclear Station, Unit 1), LBP-81-59, 14 NRC
1211, 1362 (1981). However, by letter dated May 24, 1983, the licensee
advised the staff the system design could not be successfully
implemented. By letter dated August 25, 1983, the licensee advised the
staff of additional system difficulties and proposed an alternate design.
The staff reviewed and subsequently approved the licensee’s proposed
design.* Upon installation of the alternate design, licensee later advised
the staff, by letter dated November 23, 1983, that oscillations had been
observed at low flow conditions which exceeded the accuracy criteria es-
tablished by the staff. The licensee has now taken the position that the
present instrumentation is adequate. The petitioner, a party to the restart
proceeding, contests this view, and has responded to the licensee’s

2 See NUREG-0680, TMI-Restart (June 1980).
3 See Recommended Requirements for Restart of Three Mile Island Nuclear Station, Amendment 22.
4 See letter from LF. Stolz (NRC) to H.D. Hukill (GPUN) (September 22, 1983).
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November 23, 1983 letter by filing a response with the Commission.’
The licensee responded by filing a reply with the Commission, which
was responded to by the petitioner.6¢ By Board Notification 84-088 dated
April 24, 1984, the staff advised the Commission, restart proceeding
boards and parties, including petitioner, that it considered the existing
TMI-1 EFW flow instruments to be acceptable.” The recent filings have
placed the issue of EFW flow instrumentation accuracy before the
Commission.? To the extent that a full consideration of EFW flow instru-
mentation accuracy is necessary to evaluate petitioner’s concern that the
aggregate effect of the EFW deficiencies it raises compromises the relia-
bility of the EFW system, the staff will consider EFW flow instrumenta-
tion when a final deciSion on the petition is issued.

III. CONSIDERATION OF THE ISSUES

A. Seismic Qualification of the Emergency Feedwater System

The Petition alleges that operation of TMI-1 would pose an undue
risk to public health and safety because the EFW system is not seismical-
ly qualified.? The fundamental contentions in this regard can be char-
acterized as: (1) contrary to NRC regulations, the TMI-1 EFW system is
not seismically qualified and the licensee does not intend to make it so

5 See Union of Concerned Scientists Response to GPU Letter of December 6, 1983, Regarding
Emergency Feedwater Flow Instrumentation (December 9, 1983).

6 See Licensee's Reply to UCS Response to GPU Letter of December 23, 1983 (December 23, 1983)
and Petitioner Rebuttal to Licensee's Reply Regarding EFW Flow Instrumentation (January 6, 1984).

7The basis for the stafl"s conclusion is that the accuracy of the flow indications available to the operator
at low flows is taken into account by the plant operating procedures and is acceptable, even though the
flow indication accuracy at low flows may exceed the criteria established by the staff.

8 1t should be noted that, by order dated January 27, 1984 (unpublished), the Commission took review
of five specific design issues addressed by the Appeal Board in Metropolitan Edison Co. (Three Mile
Island Nuclear Station, Unit 1), ALAB-729, 17 NRC 814 (1983), including the Appeal Board's treal-
ment of the Licensing Board's quantitative analysis of the reliability of the EFW system. The stafT,
licensee, and petitioner have each filed briefs addressing those issues.

The Commission’s January 27, 1984 order also took review of whether the issue concerning environ-
mental qualification of electrical equipment had been removed from the restart proceeding by the Com-
mission’s generic rulemaking on the subject and offered an opportunity for the parties to comment on
the adequacy of the licensee’s proposed solution to the MSLRDS problem. The staff, in its March 19,
1984 filing, argued that the environmental qualification issue was removed from the proceeding, that
the proposed MSLRDS solution is adequate with respect to the EFW system concerns of the restart
proceeding, and further, that the concerns regarding the potential failure of the non-safety-grade
MSLRDS to isolate main feedwater leading to the possibility of containment overpressurization are not
within the scope of the restart proceeding and should properly be addressed during review of this
Petition. The UCS filing, dated March 19, 1984, argued that all aspects of both issues should properly be
addressed in the restart proceeding.

9 Seismic qualification of the TMI-1 EFW system was not addressed in the restart proceeding because
such matters are unrelated to the March 1979 accident at TMI-2 and the concerns which led to the re-
start proceeding. See Metropolitan Edison Co. (Three Mile Island Nuclear Station, Unit 1), CLI-83-5, 17
NRC 331 (1983).
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prior to operating the plant, and (2) the staff’s safety evaluation on the
seismic capability of the TMI-1 EFW system does not provide an ade-
quate basis for such operation.

When TMI-1 was licensed, the EFW system was not classified as an
engineered safety feature system and accordingly was not required to be
seismically qualified.!® In February 1981, the staff issued Generic Letter
81-14 to all operating pressurized water reactors. This generic letter
stated the intent to increase the seismic resistance, where necessary, in a
timely, systematic manner to ultimately provide reasonable assurance
that auxiliary and emergency feedwater systems would be able to func-
tion after the occurrence of earthquakes up to and including the safe
shutdown earthquake (SSE). In this regard, TMI-1 was treated in a
manner consistent with other operating reactors in that the matter was
considered resolved when (a) all seismic improvements had been identi-
fied and scheduled for implementation in a timely manner, and (b) con-
tinued plant operation during the interim period had been justified on
an acceptable basis. The licensee has committed to seismic upgrade
modifications during the first refueling outage following restart (i.e.,
prior to Cycle 6 operation) and has provided compensatory measures for
Cycle 5 operation. The staff has concluded that there is reasonable assur-
ance that, should restart be authorized, the TMI-1 EFW system would
be able to perform its safety function after the occurrence of an SSE and
that the system does comply with Commission regulations.

The staff issued a safety evaluation on the seismic capability of the
TMI-1 EFW system on August 12, 1983. In light of the arguments set
forth in the Petition, the staff has reconsidered its position on this
matter and its safety evaluation. In so doing, the staff has reaffirmed the
conclusion that, at restart, there is reasonable assurance that the TMI-1
EFW system would be able to perform its safety function following the
occurrence of an SSE.!

10 The stafT position that auxiliary/emergency feedwater systems be seismically qualified first became ef-
fective for new plants in 1972. See Regulatory Guide 1.29. The requirement was not backfit to include
plants for which certain licensing milestones had been reached, which was the case for TMI-1. Thus,
TMI-1 and a number of other operating reactors do not, and are not required to have seismically quali-
fied auxiliary/emergency feedwater systems.

11 The Petition provided no information that was not considered during the 1983 staff review of this
matter, with one exception. The exception deals with postulated interaction from failures of non-seismic
portions of other systems, namely, the vent stacks (discharge paths) for the safety relief valves
(MS-V-22A, B) and the atmospheric dump valves (MS-V-4A, B). After review of this question, the
stafT concludes that there is reasonable assurance that local manual actions will not be precluded by a
steam environment during the interim period of Cycle 5 operation. Further details concerning the stafl's
most recent review of this issue are found in the Safety Evaluation by the Office of Nuclear Reactor
Regulation Supporting Interim Director’s Decision Under 10 C.F.R. § 2.206 (Seismic Capability of
Emergency Feedwater), Three Mile Island Nuclear Station, Unit No. 1, dated April 27, 1984,
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B. Single Failure Capability of the Emergency Feedwater System

The Petition asserts that until the long-term upgrades are complete,
the TMI-1 EFW system is vulnerable to single failures which would, for
certain accidents, prevent it from providing cooling water for decay heat
removal. In this regard, the petitioner is correct in stating that, should
restart be authorized, the TMI-1 EFW system will have a single flow
control valve in each of the feedwater headers to the two steam
generators. The petitioner argues that for those events requiring isolation
of one steam generator, such as a main steam line break, steam genera-
tor tube rupture (under certain circumstances), or a feedwater line
break, failure of the flow control valve to open in the feedwater header
to the intact steam generator could result in an inability to deliver
emergency feedwater flow for decay heat removal through the steam
generator. Further, the Petition points out that a single failure in the In-
tegrated Control System (ICS), which currently controls the EFW flow
control valves, could also result in an inability to deliver EFW flow by
preventing the flow control valves from opening.

The staff has been aware of these system deficiencies for some time,
and the issue has been fully explored during the restart proceeding. The
staff considers the system to be acceptable, provided that certain short-
term modifications are completed prior to restart.!? Among these modifi-
cations is a change in failure mode for the flow control valves. These
valves will fail so as to permit full EFW flow on either loss of instrument
air or loss of control power.!? Further, a separate remote manual control
station independent of the ICS has been provided in the control room.
This modification will permit the operator to remotely open the EFW
flow control valves should they fail closed due to an ICS malfunction.
The flow control valves could also be manually opened locally by means
of a handwheel.

An additional single failure vulnerability hypothesized by the Petition
is that “each EFW flow path contains only a single block (isolation)
valve. Failure of this valve would prevent isolation of EFW flow to the
steam generator with the broken main steam line or ruptured tube.” See
Petition at 20. The petitioner’s statement as to the existence of a “single

12 See NUREG-0680, TMI-1 Restart (June 1980) and Supplement 3 to NUREG-0680 (April 1981).

13 The restart proceeding record shows that the flow control valves fail to the mid position on loss of
control signal. However, by filing dated March 26, 1984, counsel for licensee indicated that the existing
flow control valve converters would be replaced with environmentally and seismically qualified convert-
ers by June 1984, and that with these new converters the flow control valves would fail to the open posi-
tion on loss of control power.
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block (isolation) valve” in each EFW flow path is inaccurate.!
Nevertheless, for those events requiring isolation of a steam generator
(main steam or feedwater line break, or steam generator tube rupture),
a cavitating venturi has been installed in each EFW supply line to limit
EFW flow to the ruptured steam generator and ensure sufficient flow to
the intact steam generator. Becuase of this modification, the main steam
line rupture detection system (MSLRDS) signals to the EFW flow con-
trol valves have been deleted to prevent inadvertent EFW isolations
caused by failures in the MSLRDS. See Section III.C, infra. Since it may
be desirable to eventually isolate EFW to a ruptured steam generator,
the operator would close the appropriate EFW flow control valve. If this
valve failed to close, EFW flow to the ruptured steam generator could
be stopped by closing the appropriate EFW pump discharge cross-tie sec-
tionalizing valve and tripping the respective EFW pump.

C. Main Steam Line Rupture Detection System

One purpose of the main steam line rupture detection system
(MSLRDS) is to prevent containment pressure from exceeding its
design pressure in the event of a main steam line rupture inside
containment. The system does this by isolating feedwater flow to a given
steam generator when a relatively low pressure is detected in that steam
generator. A concern raised in the restart proceeding was that spurious
actuation of the non-safety-grade MSLRDS could inadvertently isolate
all feedwater flow to both steam generators. Resolution of this concern
is being pursued within the restart proceeding.!’ The petitioner suggests
that because the MSLRDS is not safety grade, there can be no assurance
that the containment will not be overpressurized following a main steam
line rupture inside containment. Therefore, argues petitioner,
“operation of TMI-1 would pose an undue risk to public health and
safety.”

Although the TMI-1 MSLRDS is not safety grade, it is redundant and
primarily located outside containment where it would not be exposed to .
the harsh environment created by a main steam line rupture inside

14 The staff bases this view on its review of the present EFW system design drawings, the restart pro-
ceeding record and a physical inspection of the system by the resident inspector, The only valves in the
steam generator flow path which can be readily identified are the flow control valves and check valves.
There are, however, motor-operated sectionalizing block valves in the discharge cross-tie header be-
tween the EFW pumps. These valves do not serve as steam generator isolation valves since the motor-
driven EFW pumps discharge downstream of the valves.

15 See NRC StafT Brief Concerning the Commission's Review of Specific Design Issues in ALAB-729
(March 19, 1984),
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containment.!é By letter dated February 16, 1984, the licensee informed
the staff that the MSLRDS pressure switches located inside containment
would be environmentally qualified through replacement with qualified
equipment by June 1984, All MSLRDS components located inside con-
tainment will then be environmentally qualified. Therefore, in the event
of a main steam line rupture inside containment, the MSLRDS would
be expected to remain functional and isolate main feedwater flow to the
affected steam generator, even after a postulated single active failure.
For a main steam line break occurring outside containment, the environ-
mental qualification of the MSLRDS is not a concern since the contain-
ment would not be affected.

The MSLRDS prevents containment pressure from exceeding its
design pressure in the event of a main steam line rupture inside
containment. The MSLRDS is not relied on in any direct manner for
preventing exposure of the public to any undue risk to health and safety.
The two barriers that prevent exposure of the public to the effects of a
main steam line rupture are the reactor primary pressure boundary and
the containment boundary. These two barriers would remain intact after
a postulated main steam line rupture, with or without the MSLRDS
isolating the main feedwater flow to the affected steam generator. Based
on the staff’s review experience with similar plants, if the MSLRDS
failed to function, the reactor pressure boundary would be unaffected;
and although the containment design pressure may be slightly exceeded,
containment integrity would be maintained.

For these reasons, it is the staff’s view that the MSLRDS, as
designed, and as upgraded with qualified pressure switches inside
containment, will isolate feedwater flow to the affected steam generator,
even after sustaining a single active failure, and containment integrity
would remain intact after a postulated main steam line rupture inside
containment.!?

IV. CONCLUSION

Based on the foregoing discussion of the Petition, I find no adequate
reason to take the requested action regarding the Three Mile Island

16 The postulated main steam line break event at TMI-1 was evaluated in conjunction with the staffl's
review of IE Bulletin 80-04, “Analysis of a PWR Main Steam Line Break with Continued Feedwater
Addition.”

17 Nevertheless, licensee has committed to upgrade the MSLRDS to safety-grade status prior to startup
from the Cycle 6 refueling outage (next refueling). See letter from H.D. Hukill (GPUN) to J.F. Stolz
(NRC) (August 23, 1983).

1135



Nuclear Station, Unit 1, operating license at this time. A final decision
with respect to petitioner’s request will be issued in the near future
upon completion of the staff’s review of the remaining issues. A copy of
this decision will be filed with the Office of Secretary for the Commis-
sion’s review.

Harold R. Denton, Director
Office of Nuclear Reactor
Regulation

Dated at Bethesda, Maryland,
this 27th day of April 1984.
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Cite as 19 NRC 1137 (1984) DD-84-13

- UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

OFFICE OF NUCLEAR REACTOR REGULATION

Harold R. Denton, Director

In the Matter of Docket Nos. 50-352
50-353
(10 C.F.R. § 2.206)

PHILADELPHIA ELECTRIC COMPANY
(Limerick Generating Station,
Units 1 and 2) April 25, 1984

The Director of Nuclear Reactor Regulation denies a Petition filed by
Del-Aware Unlimited, et al., which requested revocation, suspension or
modification of the construction permits for the Limerick Station based
on (1) alleged inadequacies in the NRC stafl’s draft environmental state-
ment related to operation of the Limerick Station, (2) alleged changed
circumstances regarding the supply of supplemental cooling water for
the facility and (3) that certain physical impacts of construction of the
Point Pleasant Diversion Project have been allegedly overlooked.

RULES OF PRACTICE: SECTION 2.206 PETITIONS

The Director will not consider issues raised in a Petition pursuant to
10 C.F.R. § 2.206 which are clearly a matter for consideration in the
operating license proceeding currently in progress.

RULES OF PRACTICE: SECTION 2.206 PETITIONS

Section 2.206 should not be used by a party to a licensing proceeding
to request relief on a matter within the jurisdiction of the presiding offi-
cer in that proceeding.
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RULES OF PRACTICE: SHOW-CAUSE PROCEEDINGS

Suspension, modification or revocation of permits or licenses may be
appropriate based upon substantially changed circumstances. NEPA
does not require that a decision based upon environmental impact state-
ments be reconsidered whenever information developed subsequent to
the action becomes available, unless the new information will clearly
mandate a change in the result.

DIRECTOR’S DECISION UNDER 10 C.F.R. § 2.206

INTRODUCTION

By letter dated December 16, 1983, Robin T. Locke, on behalf of Del-
Aware Unlimited, er al. (Petitioners) filed with the Office of Nuclear
Reactor Regulation an “Application of Del-Aware Unlimited Et Al.
Under Section 2.206> (Petition). The Petition requested that the NRC
staff “reopen” the construction permits heretofore granted to the Phila-
delphia Electric Company (PECO) authorizing construction of the Lim-
erick Generating Station, Units 1 and 2 (the Facility).! Petitioners also
sought reopening of the Partial Initial Decision issued by the Atomic
Safety and Licensing Board on March 8, 1983 in the operating license
proceeding for the Limerick Facility.2 That decision discussed supple-
mental cooling water for the facility.

On January 31, 1984, I acknowledged receipt of the Petition for the
Limerick Facility in a letter to the Petitioners and indicated that a formal
decision with respect to the Petition would be issued. On December 29,
1983, PECO submitted its comments regarding the Petition. My decision
in this matter follows.

Del-Aware Unlimited has once before invoked the provisions of 10
C.F.R. § 2.206 to have the Nuclear Regulatory Commission consider
issues related to the Limerick Facility. An earlier petition was filed on
July 2, 1982, and my decision with respect to it issued on December 7,
1982.3 That petition raised a wide variety of environmental issues asso-

1 Construction permits were issued for the Limerick Generating Station Units 1 and 2 on June 19,
1974. There is no current proceeding with respect to these construction permits which may be reopened.
Rather the relief sought would appear to be revocation, suspension or modification of the permits by
order, See 10 C.F.R. Part 2, Subpart B.

2 philadelphta Electric Co. (Limerick Generating Station, Units 1 and 2), LBP-83-11, 17 NRC 413
(1983).

(3 Phi)ladelphla Electric Co. (Limerick Generating Station, Units 1 and 2), DD-82-13, 16 NRC 2115

1982).
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ciated with the supply of supplemental cooling water for operation of the
Limerick Facility. That decision provided extensive background regard-
ing the various environmental reviews which had been conducted con-
cerning the supply of supplemental cooling water and found no adequate
reason to disturb the construction permits issued for the Limerick
Facility.

In addition, a proceeding is currently under way regarding the issuance
of operating licenses for the Limerick Facility. Hearings have been held
before an Atomic Safety and Licensing Board and a Partial Initial Deci-
sion has been issued disposing of certain contentions regarding the sup-
plemental cooling water system for the Limerick Facility.* Licensing
Board hearings are continuing on other matters.

In their latest Petition, the Petitioners advance three basic reasons for
granting the requested relief: (1) the NRC staff’s draft environmental
statement related to operation of the Limerick Station is inadequate; (2)
changed circumstances dictate action to compel PECO to seek an alterna-
tive supply of supplemental cooling water; and (3) the physical impacts
of construction associated with the Point Pleasant Diversion Project
have been overlooked. As discussed below, the first of these reasons is
inappropriate for consideration under 10 C.F.R. § 2.206 and the Petition-
er’s remaining reasons do not provide an adequate basis for relief.
Therefore, the Petition has been denied.

It is in this context that the current Petition has come before me.

DISCUSSION

Issues Inappropriate for Consideration Under 10 C.F.R. § 2.206

Petitioners base their Petition in part upon the alleged insufficiency of
the NRC staff’s draft environmental statement (DES) (NUREG-0974,
Draft Environmental Statement related to the operation of Limerick
Generating Station Units 1 and 2). The Petitioners allege that the DES
failed to deal with information that has been developed recently regard-
ing the adequacy of water in the Delaware River. The sufficiency of the
DES is clearly a matter for consideration in the operating license pro-
ceeding currently in progress. See 10 C.F.R. §§ 51.24(c)(4) and
51.26(c) and (d). Further, the Commission specifically has endorsed the
principle that 10 C.F.R. § 2.206 should not be used by a party to a licens-

4 LBP-83-11, supra.
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ing proceeding to request relief on a matter within the jurisdiction of the
presiding officer in that proceeding.’

Consequently, with respect to this issue, the Petitioners’ remedy lies
with the appropriate adjudicatory board of the Commission and I wnll
not consider this issue further.6

Alleged Changed Circumstances Regarding the Supply of
Supplemental Cooling Water for the Limerick Facility

The supplemental cooling water supply system (SCWS System) for
the Limerick Facility will draw water from the Delaware River. The
water would then be pumped from the Delaware River at Point
Pleasant, Pennsylvania, several miles through a combined transmission
main to the Bradshaw Reservoir. Approximately one half of the water
would be pumped through the Perkiomen transmission main and then
flow down the East Branch of the Perkiomen Creek. From the Creek,
the water is to be pumped by a transmission main to the Limerick
Facility. The remainder of the water would be available to the Neshami-
ny Water Resources Authority (NWRA) for its use in providing water
to Central Bucks and Montgomery Counties, Pennsylvania, for public
use.’

The particular events to which Petitioners point to support the allega-
tion that there has been a substantial change in circumstances regarding
the supply of supplemental cooling water to the Limerick Facility are cer-
tain actions taken by the Bucks County Commissioners, including the is-
suance of an ordinance indicating an intent on the part of Bucks County
to acquire the projects of the NWRA with a view to terminating the
Point Pleasant Diversion Project. In further support of their claim, Peti-
tioners point to a Complaint in Equity filed by PECO in the Court of
Common Pleas of Bucks County, Pennsylvania. The Complaint names
Bucks County as a defendant and alleges a series of harms to PECO
potentially flowing from the actions of Bucks County seeking to termi-
nate the Point Pleasant Diversion Project. PECO’s request for a tempo-
rary injunction was denied by the Court and this litigation remains
pending.

5 Pacific Gas and Electric Co. (Diablo Canyon Nuclear Power Plant, Units 1 and 2), CLI-81-6, 13 NRC
443, 444 (1981).

6 The Petitioners® precise request was that the NRC staff reopen the Partial Initial Decision of the
Licensing Board dated March 8, 1983. The NRC staff was, of course, a party to that proceeding. So long
as an adjudicatory board retains jurisdiction over the matters before it, any request to the stafT for
reopening is clearly misdirected.

7The pumping station at Point Pleasant, the Limerick SCWS System and the Neshaminy project will
hereafter be referred to together as the Point Pleasant Diversion Project or PPD Project.
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The information provided by Petitioners indicates no lessening of the
resolve of PECO to go forward with the Point Pleasant Diversion Project.
Indeed, PECO has availed itself of its legal remedies to ensure that the
PPD Project will go forward as currently configured. Should the Point
Pleasant Diversion Project ultimately fail, and should PECO then identi-
fy an alternative proposal to supply supplemental cooling water to the
Limerick Facility, action by the NRC would then be appropriate. Such
an alternative would have to be reviewed in the same fashion as the
Point Pleasant Diversion Project was examined by this agency prior to is-
suance of a construction permit. However, far from proposing an alterna-
tive to the Point Pleasant Diversion Project, PECO’s current actions
appear clearly directed at ensuring that the PPD Project goes forward.
Concerns that the Point Pleasant Diversion Project may not be complet-
ed and, consequently, that alternative sources of cooling water may be
required for the Limerick Facility are premature and speculative at this
time. I decline to commit this agency’s resources to examine such
questions, given their speculative nature, at this time.

This precise issue has also been considered and rejected by the Llcens-
ing Board presiding in the operating license proceeding. On May 25,
1983, Del-Aware filed its “Supplementary Motion to Reopen and/or to
Admit New Contentions V-27 and V-28.” Contention V-28 read:

In passing upon the operating license, the Commission must consider the feasibility
for providing water to Limerick in time for its projected start-up date and in view of
the complications, disarray, and apparent legal obstacles to PECO’s utilization of
Point Pleasant, PECO must pursue alternative water sources in order for the NRC
to continue processing of its application, or to grant approval.

Supplementary Motion at 5. The Licensing Board rejected this conten-
tion holding:

With respect to Proposed Contention V-28, if and when PECO would materially
change its proposal to obtain supplemental cooling water in the event the Point
Pleasant Diversion would not be allowed to operate due to “legal obstacles™ involv-
ing other permitting authorities, the Nuclear Regulatory Commission at such time
would have to reconsider its previous assessment of environmental impacts in light
of changes proposed by PECO.2

In summary, there simply has not been a material change in circum-
stances warranting action by this agency regarding supplemental cooling
water for the Limerick Facility.

.

8 Memorandum and Order Denying Del-Aware's Motion to Reopen the Record, June 1, 1983, slip op.
at 9 n.3 (unpublished).
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Petitioners also argue that the recent actions taken by Bucks County
support claims raised in the previous petition that all the environmental
impacts associated with the Point Pleasant Diversion Project, including
those attributable to the portion of the PPD Project to be utilized exclu-
sively by NWRA, should be considered as attributable to the Limerick
Facility. Petitioners’ original claim was that the sole reason for the pro-
posed construction of the PPD Project is operation of the Limerick
~ Facility. Consequently, it was argued that all the primary and secondary
impacts associated with the PPD Project should be attributable to the
Limerick Facility. The earlier petition suggested that only the incremen-
tal size of the Point Pleasant Diversion Project was considered in the ap-
plication for the construction permits for the Limerick Facility.
Consequently, given an alleged change in relationship that makes the
PPD Project supposedly attributable only to PECO, it was argued that
the environmental review at the construction permit stage was
incomplete.

Such was not the case. As was set out in my earlier decision,

The test for determining the scope of the NRC’s environmental review for a particu-
lar project is not whgther one segment of the project would not be built but for the
other segment. The scope of environmental review may be limited to one segment
of a project so long as (1) that portion has independent utility; and (2) the approval
of that segment does not foreclose alternatives to the part of the project not being
considered. [Footnote omitted.] The PPD Project in fact consists of two projects
each of which has independent utility. One serves to supply cooling water to Limer-
ick; the other supplies water to an area served by the NWRA. Also, approval of the
Limerick portion of the PPD Project will not foreclose alternatives to the NWRA
portion because this latter portion has already been fixed by the decisions of the
DRBC. Thus, the question of foreclosing alternatives is moot. In reaching its
decisions, the DRBC reviewed the entire PPD Project in accordance with the re-
quirements of NEPA. Following this review, the Project was added to the DRBC
Comprehensive Plan. The PPD Project has recently again been given environmental
scrutiny by DRBC, which culminated in a Final Environmental Assessment and
Negative Declaration and final approvals for the Project. Thus, contrary to assertions
in Petitioners’ Supplement that the PPD Project has not received an overall environ-
mental review, DRBC has performed just such a review on at least two occasions.

It is entirely appropriate in these circumstances then for NRC to limit its consider-
ation to the common elements of the Project and those elements attributable solely
to the Limerick Facility, and to exclude from consideration impacts associated exclu-
sively with that portion of the PPD Project which has as its purpose supplementing
the public water supply capabilities of the NWRA.?

Petitioners’ arguments that the PPD Project would not be built but
for the participation of PECO have no more subs}ance now than they

9 DD-82-13, supra, 16 NRC at 2119.
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did earlier. The NRC’s assessment of the PPD Project has been appropri-
ate and in accordance with law.!?

Finally, the Petition makes reference to an affidavit from the Director
of the NWRA which was referenced in my earlier decision!! and char-
acterizes the affidavit as representing that the NWRA would build the
Point Pleasant Diversion Project without PECO. The Petition suggests
that this representation is no longer valid in light of the actions taken by
Bucks County.

Without concluding that the NWRA affidavit is no longer valid, the af-
fidavit was not essential to the determination I reached in my earlier
decision. The earlier petition alleged that NWRA would not go forward
with the PPD Project without PECO. The NWRA affidavit stated to the
contrary and was offered to clarify the then-current status of that issue.
The Petitioners’ argument then and now continues to be that all impacts
associated with the PPD Project should have been considered by the
NRC because PECO was the sole cause of the PPD Project. But, as dis-
cussed above, even if PECO were to be the cause of the PPD Project,
the NRC need not consider all of the impacts of the PPD Project and
consequently the continuing validity of the NWRA affidavit is not a sig-
nificant issue.

Alleged Impacts Related to the Construction of the Point Pleasant
Diversion Project

The Petition alleges that certain construction impacts associated with
the Point Pleasant Diversion Project have been overlooked. Specifically,
the Petition alleges that a major rockslide occurred during construction
of the PPD Project and threatens to recur and that there will be
“substantial physical damage to the area from construction. .. .”!2 With
respect to construction of the East Branch of the Perkiomen Creek, the
Petition alleges that new effects have been identified in testimony
before the Pennsylvania Public Utilities Commission and Environmental
Hearing Board.!’ The Petition urges that the construction permit pro-

10 The argument raised in the Petition that “the diversion facilities should now be considered as a facility
under Section 103 of the Atomic Energy Act, requiring a construction permit™ (Petition at 4) was con-
sidered in my earlier decision and rejected. See DD-82-13, supra, 16 NRC at 2128 n.27, The Petition
raises no new information warranting re-examination of this issue.

1 DD-82-13, supra, 16 NRC at 2128-29,

12 petition at 4.

13 Some of the allegations in the Petition are of such a generalized and nonspecific nature that I will not
consider them further, Section 2.206(a) requires that petitions *“set forth the facts that constitute the
basis for the request.”” Absent such a showing, the Director need take no action on the Petition.
Consequently, to the extent that I have not addressed issues raised by the Petition, it is because the re-

{Continued)
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ceedings should consequently be reopened. The time for reopening of
construction permit proceedings is of course long since past.!* However,
the NRC staff recognizes that standards set by the agency for reopening
of proceedings may be appropriate for considering requests under 10
C.F.R. § 2.206:

Although the Director in considering a request for action under 10 C.F.R. 2.206 is
not bound by the Appeal Board’s standard for reopening a licensing proceeding on
the basis of new information, this standard is persuasive in considering requests
under 10 C.F.R. 2.206 because, as the Commission has indicated on another
occasion, ‘[Plarties must be prevented from using 10 C.F.R. 2.206 procedures as a
vehicle for reconsideration of issues previously decided ...." Consolidated Edison
Company (Indian Point, Units 1.3), CL1-75-8, 2 NRC 173, 177 (1975).15

Suspension, modification or revocation of construction permits may
be appropriate based upon substantially changed circumstances. The ap-
propriateness of suspending, modifying or revoking construction permits
for nuclear facilities based upon alleged changed circumstances has pre-
viously been addressed.!s NEPA does not require a decision based upon
environmental impact statements be reconsidered whenever information
developed subsequent to the action becomes available. It is unnecessary
for an agency to reopen a NEPA record unless the new information will
clearly mandate a change in result.!” The petition fails substantially to
meet this showing.

The NRC staff has examined the record of the environmental assess-
ments of the various approvals and permits for the Point Pleasant Diver-
sion Project. The environmental impacts related to (1) erosion and sedi-
mentation due to the construction of the outlet structure of the PECO
water transmission pipeline of the East Branch of the Perkiomen Creek
and (2) placement of the NWRA combined transmission main in the
hillside adjacent to the Delaware River and under various streams be-
tween the river and the proposed Bradshaw Reservoir have been consid-
ered by various local, state and Federal agencies.

In the “Final Environmental Impact Statement, Point Pleasant Diver-
sion Plan, Bucks and Montgomery County, Pennsylvania,” issued by

quirement of Section 2.206(a) calling for a factual basis for the Petitioners® request has not been met.
See Public Service Co. of Indiana (Marble Hill Nuclear Generating Station, Units 1 and 2), DD-79-17,
10 NRC 613, 614-15 (1979); Duke Power Co. (Oconee Nuclear Station, Units 1, 2 and 3), DD-79-6, 9
NRC 661, 661-62 (1979); see also Public Service Co. of Indiana (Marble Hill Nuclear Generating
Station, Units 1 and 2), CLI-80-10, 11 NRC 438, 443 (1980).

14 See note 1, supra.

15 Public Service Co. of Indiana (Marble Hill Nuclear Generating Station, Units 1 and 2), DD-79-10, 10
NRC 129, 131 (1979).

16 Georgia Power Co. (Alvin W. Vogtle Nuclear Plant, Units 1 and 2), DD-79-4, 9 NRC 582 (1979).

17 1d. at 584-85.
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the Delaware River Basin Commission (DRBC) in February 1973,
temporary sedimentation and bank erosion were identified as adverse
impacts of the construction of the outlet structure of the Point Pleasant
Diversion Project pipeline into the East Branch of the Perkiomen Creek.
The DRBC predicted that only the “upper quarter” of the stream would
be adversely affected and only during the brief period of construction
and the initial phases of operation. It was noted that some stream chan-
nel improvements to even out the discharge from the outlet structure
were anticipated but that impacts associated with these improvements
would be minimized and developed under the control of the Pennsylva-
nia Soil Erosion and Sediment Control Act. The impact of erosion and
sedimentation in the East Branch of the Perkiomen Creek due to con-
struction of the Point Pleasant Diversion Project was assessed by the
DRBC to be very slight due to its temporary nature.

The DRBC again examined the East Branch of the Perkiomen Creek
in its Final Environmental Assessment dated August 1980.!® There was
no revision of the discussion or conclusions of the 1973 DRBC Environ-
mental Impact Statement in this assessment with regard to construction-
related stream bank erosion or stream bed sedimentation of the East
Branch of the Perkiomen Creek.

On November 5, 1975, the DRBC granted approval for PECO to with-
draw surface water and discharge wastewater to be used in the proposed
operation of the Limerick Facility. In its decision (Docket No.
D-69-210-CP (Final)), construction operations associated with the proj-
ect including the Point Pleasant Diversion were subject to the following
environmental protection conditions related to erosion and sedimenta-
tion:

I1j. The turbidity standards for the Delaware River, as established by the Delaware
River Basin Commission, may not be exceeded outside the mixing areas, as de-
scribed herein: a distance of 100 feet upstream and 500 feet downstream and
4 of the stream width at each discharge and intake structure during their
construction.

ILi. Sound practices of excavation, backfill and reseeding shall be followed to mini-
mize erosion and deposition of sediment in streams.

I1L.k. The Executive Director of the Delaware River Basin Commission may direct a
suspension of streambed excavation operations whenever in his judgement the
operations are not being conducted in accordance with this approval, are ad-
versely affecting water quality or are harmful to the passage of anadromous or
catadromous fishes.

18 “Final Environmental Assessment for the Neshaminy Water Supply Steam Project Sponsored by the
Neshaminy Water Resources Authority and the Philadelphia Electric Company.™
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On February 18, 1981, the DRBC approved specifically the PECO por-
tion of the Point Pleasant Diversion Project in its Decision (Docket No.
D-79-52-CP). The installation of the transmission main outlet structure
on the East Branch of the Perkiomen Creek was subject to the following
environmental conditions related to erosion and sedimentation:

IL.LE. Sound practices of excavation, backfill, and reseeding shal! be followed to mini-
mize erosion and deposition of sediment in streams.

ILN. The applicant shall inspect and monitor the portion of East Branch Perkiomen
Creek immediately below the discharge, at river mile 92.47-32.3-11.3-23.8, on
a regular basis and following any significant period of flood flows. If such in-
spection discloses significant erosion of the bank or bed of the East Branch Per-
kiomen Creek below the discharge, the applicant shall promptly correct such
erosion, stabilize and revegetate any exposed portion of the streambank.
Reports of such monitoring, and any corrective action taken, shall be filed with
the Executive Legal Director within two weeks of each inspection or action.

With respect to the construction of the combined transmission main
to the Bradshaw Reservoir, on March 17, 1971, the DRBC amended the
Neshaminy Creek Watershed Plan, a part of the DRBC Comprehensive
Plan, to include the pumping of water to the Northeast Branch Perkio-
men Creek to meet the cooling water needs of the Limerick Facility. In
this Decision (Docket No. D-65-76-CP(3)), the construction of water
pipelines (i.e., the combined transmission main from the Point Pleasant
pumping station to the Bradshaw Reservoir and the pipelines from there
to the Neshaminy and Perkiomen Creeks) was subject to the following
environmental protection condition related to erosion and sedimenta-
tion:

I1.d. The pipelines from the Point Pleasant pumping station to the Bradshaw Road
pumping station and from there to the Neshaminy and Perkiomen Creeks shall
be buried. In excavating and backfilling the trenches for these pipelines, proper
soil segregation practices shall be followed to ensure regrowth of vegetation.
Provisions, acceptable to the Commission, shall be included in construction
specifications to ensure that streambeds are protected from siltation during -
construction. Appropriate landscaping and planting shall be performed to mini-
mize the effect upon the environment and construction specifications shall in-
clude requirements, acceptable to the Commission, for proper seeding and
placement of topsoil.

-

The installation of the outlet structure on the East Branch of the Per-
kiomen Creek was also assessed by the Pennsylvania Department of En-
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vironmental Resources in August 1982.19 It was noted that the proposed
installation procedures and the construction of an energy dissipator as
part of the outlet works “were found to be adequate in controlling soil
erosion and sedimentation by the Bucks County Conservation
District.”2 This assessment also concluded that the Point Pleasant Di-
version Project incorporates designs, construction practices, and operat-
ing procedures to minimize the potential adverse impact of the project
upon the environment and to protect the public natural resources of the
Commonwealth.

The Commonwealth of Pennsylvania, Department of Environmental
Resources, issued Water Obstruction and Encroachment Permit No.
ENC: 09-77 on September 2, 1982, to PECO, permitting the construc-
tion and maintenance of an outfall structure, energy dissipator and chan-
nel stabilization along the left bank of the East Branch Perkiomen
Creek. A special condition related to siltation and sedimentation was
included in the permit as follows:

Construction:

E. The Erosion and Sedimentation Control Plan must be properly implemented
and closely monitored to minimize erosion and prevent excessive sedimenta-
tion into the receiving stream channel.

Finally, on December 17, 1981, the Bucks County Conservation Dis-
trict issued its review of the erosion and sedimentation control measures
proposed by PECO for the outlet channel and energy dissipator associat-
ed with the Bradshaw Reservoir and pipeline. The County concluded
“these measures to be adequate to control accelerated erosion and pro-
tect other environmental concerns.”?!

Based on a review of the above-mentioned environmental impact
statements and assessments and the subsequently issued decisions and
permits, I conclude that the construction phase environmental impacts
related to erosion and sedimentation of the East Branch of the Perkio-
men Creek and the streams associated with drainages traversed by the
combined transmission main have been assessed by the appropriate
local, state and Federal agencies. Requirements for monitoring to detect
adverse impacts and for implementing mitigative actions if such effects
are detected have been incorporated in the various approvals and permits

19 Commonwealth of Pennsylvania Department of Environmental Resources, “Environmental Assess-
ment Report and Findings, Point Pleasant Water Supply Project,”™ August 1982.

20 /4., 1 4.C(1), at 40.

21 Lonnie J. Manai, Bucks County Conservation District, letter to D. Marino, Philadelphia Electric
Company, dated December 17, 1981,
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for the project. In accordance with the provisions of the Council on Envi-
ronmental Quality’s regulations implementing the National Environmen-
tal Policy Act regarding duplication of effort and use of existing environ-
mental assessments, further evaluation, assessment and control of these
impacts by the NRC is unnecessary and inappropriate. See 40 C.F.R.
§§ 1506.2 and 1506.3.

With respect to the recent rockslide in the vicinity of Hickory Creek
the NRC staff has contacted the Bucks County Conservation District,
the Pennsylvania Bureau of Soil and Water Conservation and the Nesh-
aminy Water Resources Authority and has determined that construction
on the combined transmission main was halted following stabilization of
the area of the rockslide. Both the Commonwealth and local agencies
have reviewed this event and its consequences. In its letter of August 2,
1983, the Pennsylvania Department of Environmental Resourées'
(DER) notified the NWRA engineer that it was considering requiring
specific measures to be taken by the Authority and its contractor for ero-
sion and sedimentation control to ensure that a recurrence will be un-
likely following resumption of construction.?? This action is authorized
by Pennsylvania DER Water Obstruction and Encroachment Permit No.
ENC:09-81, issued on September 2, 1982, Subsequently, revised installa-
tion details for the permanent Hickory Creek and nearby Swale Crossings
by the combined transmission main and the revised Erosion and Sedi-
ment Control Plan for the transmission main installation have been sub-
mitted to the Pennsylvania DER, Division of Waterways and Storm
Water Management and Bureau of Soil and Water Conservation, for
approval.2? Consequently, I conclude that this matter is receiving ap-
propriate attention.

CONCLUSION

With respect to those issues raised in the Petition which are appropri-
ate for my consideration, specifically, the issues related to alleged con-
struction impacts as discussed above, these areas were examined by a
number of agencies in reviews associated with issuing various permits
and approvals for construction. The rockslide which occurred following
commencement of construction is receiving appropriate attention from

22 Eugene E. Counsil, Pennsylvania DER, Division of Waterways and Storm Water Management, letter
to J.J. Powers, Jr., E.H. Bourguard Associates, Inc.

23 1.1. Powers, Jr., E.H. Bourguard Associates, Inc., letter to Eugene Counsil, Pennsylvania DER, Divi-
sion of Waterways and Storm Water Management, January 16, 1984; and J.J. Powers, Jr., E.H. Bour-
guard Associates, Inc., letter to Alien D. Forshey, Pennsylvania DER, Bureau of Soil and Water
Conservation, January 16, 1984,
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state and local officials. Certainly, none of the matters raised in the Peti-
tion warrants modification of the construction permits for the Limerick
Facility. Accordingly, the Petitioners’ request for action pursuant to 10
C.F.R. § 2.206 is denied. As provided by 10 C.F.R. § 2.206(c), a copy of
this decision will be filed with the Secretary for the Commission’s *
review.

Harold R. Denton, Director
Office of Nuclear Reactor
Regulation

Dated at Bethesda, Maryland,
this 25th day of April 1984.
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Cite as 19 NRC 1151 (1984) CLI-84-7

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

COMMISSIONERS:

Nunzlo J. Palladino, Chairman
Victor Gilinsky
Thomas M. Roberts
James K. Asselstine
Frederick M. Bernthal

In the Matter of Docket No. 50-289-SP
(Restart)
METROPOLITAN EDISON COMPANY,
etal.
(Three Mile Island Nuclear
Station, Unit 1) May 4, 1984

In this special proceeding pertaining to the restart of Three Mile
Island, Unit 1, the Commission denies an intervenor’s motion request-
ing that the Commission mandate completion prior to restart of certain
previously ordered long-term actions that supplement a set of short-term
actions required to provide assurance that the facility can be operated
without endangering the health and safety of the public. The
Commission, however, reviews sua sponte the licensee’s schedule for
completion of the long-term actions and finds it reasonable. It rules that
the long-term actions need not be completed prior to start-up but notes
that they must be completed as promptly as possible.

ORDER

On October 18, 1983 the Union of Concerned Scientists (UCS)
moved the Commission to order that all long-term items required in
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this proceeding be completed prior to restart because of the length of
time which has elapsed since this proceeding began. Both the licensee
and the NRC staff opposed the UCS motion.

In the order establishing the restart proceeding, the Commission
stated that it had “determined that satisfactory completion of certain
short-term actions and resolution of various concerns . . . are required to
provide reasonable assurance that the facility can be operated without
endangering the health and safety of the public.” The Commission fur-
ther ‘“determined that certain additional long-term actions are
... required to be completed as promptly as practicable, and that reason-
able progress on the completion of such items prior to restart is required
...." CLI-79-8, 10 NRC 141, 142 (1979).

The Commission has stated that “reasonable progress” is to be deter-
mined “at the time of the Licensing Board’s decision.” CLI-82-32, 16
NRC 1243, 1244 (1982). The issue of whether licensee has made reason-
able progress toward completion of long-term items was litigated in the
restart proceeding in accord with the procedures established for that
proceeding. No party appealed from the Licensing Board’s findings
regarding licensee’s progress on long-term requirements, either to the
Appeal Board or to the Commission. UCS by filing this motion with the
Commission almost 5 months after the Appeal Board issued its decision
on the hardware issues, ALAB-729, 17 NRC 814 (1983), is apparently
attempting to reopen a closed issue solely on the basis of the passage of
time.

The Commission disagrees with UCS’ underlying assertion that the
passage of time by itself controls whether reasonable progress is being
made toward completion of long-term items. Such a determination must
be based on all the circumstances surrounding each individual item,
including the evolution of the requirement, any technical disagreements
regarding the requirement, efforts to date, and the current implementa-
tion schedule both at TMI-1 and other similar reactors.! The UCS
motion requesting the Commission to require completion of all long-
term items before restart simply because of the lapse of time since this
proceeding began is accordingly denied.

However, the Commission recognizes that over 2 years have passed
since the Licensing Board issued its decision on the hardware issues,
and the Commission did envision only a short lapse of time between the
Licensing Board’s decision and a decision on restart. The Commission
has therefore sua sponte considered the circumstances surrounding the

1 The Commission has stated, unless the record dictates otherwise, that TMI-1 is to be grouped with
reactors which have received their operating licenses. CLI-81-3, 13 NRC 291, 295 (1981).
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implementation schedule for the seven long-term items which staff in-
dicated in its response to the UCS motion were not scheduled for com-
pletion prior to restart in order to determine whether licensee should be
required to complete any of those items prior to restart. No party is now
arguing that any of these items are necessary for safe operation in the
short term, and the Commission has determined from its review of each
of these items that the current schedule for completion is reasonable in
view of the technical issues involved and, as indicated in stafl’s response
to the UCS motion, because completion of required items at TMI-1 at
restart will be comparable to the schedule of completion at other B&W
reactors. The Commission has therefore decided not to require comple-
tion of any of these items prior to restart at this time. The Commission
notes, however, that this decision does not modify the original 1979
order which required that long-term items be completed “as promptly as
practicable.”

Commissioner Gilinsky dissents from this decision.

It is so ORDERED.

For the Commission* "

SAMUEL J. CHILK
Secretary of the Commission

Dated at Washington, D.C.,
this 4th day of May 1984,

*Commissioners Asselstine and Bernthal were not present when this order was affirmed but had pre-
viously indicated their approval.
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Cite as 19 NRC 1154 (1984) CLI-84-8

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

COMMISSIONERS:

Nunzio J. Palladino, Chairman
Victor Gilinsky
Thomas M. Roberts
James K. Asselstine
Frederick M. Bernthal

In the Matter of Docket No. 50-322-0OL-4
) (Low Power)

LONG ISLAND LIGHTING C‘OMPANY
(Shoreham Nuclear Power Station,
Unit 1) May 16, 1984

The Commission determines that General Design Criterion 17, 10
C.F.R. Part 50, Appendix A, pertaining to the availability of onsite and
offsite electric power systems for nuclear power plants, is applicable to
low-power operation under 10 C.F.R. § 50.57(c), and vacates a Licensing
Board’s order to the extent it is contrary. The Commission provides
guidance for the conduct of a hearing in the event of the applicant’s sub-
mission of a modified application seeking an exemption under 10 C.F.R.
§ 50.12(a) from regulatory requirements for a low-power license includ-
ing General Design Criterion 17.

OPERATING LICENSE PROCEEDINGS: ROLE OF
COMMISSION

Absent special circumstances, the Commission is reluctant to assume
the functions of an existing licensing board of compiling and analyzing a
factual record and making an initial determination based on the record.
Washington Public Power Supply System (WPPSS Nuclear Project Nos. 3
and 5), CLI-77-11, § NRC 719, 722 (1977).
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REGULATIONS: EXEMPTION

The use of exemption authority under 10 C.F.R. § 50.12 is extraordi-
nary and is based upon a finding of exceptional circumstances, consider-
ing the equities of the situation.

ORDER

Pursuant to the Commission’s unpublished Order of April 30, 1984,
in the Shoreham proceeding, Docket No. 50-322-OL-4 (Low Power),
oral argument was held before the Commission on May 7, 1984, on the
applicability of the General Design Criteria (particularly GDC 17) to the
proposal of the Long Island Lighting Company (applicant) to operate
the Shoreham facility at low power. Oral argument was preceded by writ-
ten filings and followed by supplemental filings.

After reviewing the oral arguments and written submissions of the
parties, the Commission has determined that 10 C.F.R. § 50.57(c)
should not be read to make General Design Criterion 17 inapplicable to
low-power operation. Accordingly, the Licensing Board’s Memorandum
and Order of April 6, 1984 (unpublished) is vacated to the extent that it
is inconsistent with this Order.

However, the applicant made clear at the May 7 oral argument its
intent to seek an exemption under 10 C.F.R. § 50.12(a). If it intends to
follow that course, the applicant should modify its application for low-
power operation to address the determinations to be made under 10
C.F.R. § 50.12(a).' The modified application should be submitted to the
Atomic Safety and Licensing Board.?

In addressing the determinations to be made under 10 C.F.R.
§ 50.12(a), the applicant should include a discussion of the following:

1. The “exigent circumstances™ that favor the granting of an ex-
emption under 10 C.F.R. § 50.12(a) should it be able to dem-

I Section 50.12(a) specific exemptions:

(a) The Commission may, upon application by any interested person or upon its own
initiative, grant such exemptions from the requirements of the regulations in this part as it deter-
mines are authorized by law and will not endanger life or property or the common defense and
security and are otherwise in the public interest.

2 As the Commission has previously noted, absent special circumstances not readily apparent here, it
would be extremely reluctant to assume the functions of an existing Licensing Board of compiling a
factual record, analyzing it and making the initial determination based on the record. Washington Public
Power Supply System (WPPSS Nuclear Project Nos. 3 and ), CL1-77-11, 5§ NRC 719, 722 (1977).
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onstrate that, in spite of its noncompliance with GDC 17, the
health and safety of the public would be protected.?

2. Its basis for concluding that, at the power levels for which it
seeks authorization to operate, operation would be as safe
under the conditions proposed by it, as operation would have
been with a fully qualified onsite A/C power source.

The Licensing Board shall conduct the proceeding on the modified ap-
plication in accordance with the Commission’s rules. The Licensing
Board shall make findings and issue an initial decision. Any initial deci-
sion authorizing the grant of an exemption shall not become effective
until the Commission has conducted an immediate effectiveness review.

The following schedule is provided to the Licensing Board as guidance
in resuming the hearing:

Day 1 - Filing and same-day service to all parties of applicant’s re-
quest for exemption pursuant to 10 C.F.R. § 50.12(a)

Day 2 - Discovery commences

Day 32 - Discovery ends

Day 45 - Testimony filed

Day 55 - Hearing begins

Separate views of Chairman Palladino and Commlssnoner Gilinsky
and the additional views of Commissioners Asselstine and. Roberts are
attached.

3 The Commission regards the use of the exemption authority under 10 C.F.R. § 50.12 as extraordinary.
This method of relief has previously been made available by the Commission only in the presence of ex-
ceptional circumstances. See United States Department of Energy (Clinch River Breeder Reactor Plant),
CLI-83-1, 17 NRC 1, 4-6 (1983) and cases cited therein. A finding of exceptional circumstances is a dis-
cretionary administrative finding which governs the availability of an exemption. A reasoned exercise of
such discretion should take into account the equities of each situation. These equities include the stage
of the facility’s life, any financial or economic hardships, any internal inconsistencies in the regulation,
the applicant’s good-faith effort to comply with the regulation from which an exemption is sought, the
public interest in adherence to the Commission's regulations, and the safety significance of the issues
involved.

Of course, these equities do not apply to the requisite findings on public health and safety and
common defense and security, .
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It is so ORDERED.

For the Commission*

SAMUEL J. CHILK
Secretary of the Commission

Dated at Washington, D.C.,
this 16th day of May 1984,

SEPARATE VIEWS OF CHAIRMAN PALLADINO

Both Commissioner Asselstine and Commissioner Gilinsky speak of
procedural irregularities associated with certain actions by the Chairman
of the Commission which are related to this case.

What I believe Commissioners Asselstine and Gilinsky are complain-
ing about is that I, as Chairman, undertook to ask why the licensing
process for this and other plants has to take so long. Unquestionably, 1
tried to bring some measure of efficiency and expedition to this protract-
ed licensing proceeding, as I have attempted to bring greater efficiency
and expedition to the agency as a whole. I would be failing in my duty to
the public if I did not, in my capacity as Chairman of the agency, do just
that.

By claiming that such action constitutes irregularities, they dispute the
Chairman’s authority and responsibility to monitor the status of particu-
lar cases, collect the facts surrounding the status, and bring them to the
attention of the Commission.

I cannot respond to the charges of impropriety in the separate views
of Commissioner Asselstine because they are unspecified. However, 1
can say that I have not prejudged the merits of this case nor have I com-
mitted any irregularities or improprieties of which I am aware. On the
contrary, I believe that my efforts reflect my determination to discharge
my duties to the public, the Congress and the Commission with compe-
tence and integrity.

4 Commissioner Roberts was not present for the affirmation of this Order. Had he been present, he
would have approved.
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Commissioner Asselstine’s statement could be read to imply that
these alleged procedural irregularities on my part were part of the basis
of the temporary restraining order (TRO) entered by the U.S. District
Court on April 25. Any such implication would be a distortion. Judge
Johnson’s memorandum opinion, while it discussed the variety of argu-
ments raised by the plaintiffs, was expressly grounded on her view that
the schedule adopted by the Board was too restrictive to meet the re-
quirements of due process.

I disagree with Commissioner Gilinsky’s statement that the NRC
Staff played a partisan role inconsistent with the Staff’s health and safety
responsibilities. The Staff has not abdicated its health and safety respon-
sibilities in this case, but rather it tried to sharpen the issues raised by
the lack of clarity in the relationship among some of our regulations.

Commissioner Gilinsky also states that NRC Staff formally embraced
its ideas after senior Staff members and the Chairman of the Atomic
Safety and Licensing Board panel met privately with the Chairman of
the Commission. This statement is inaccurate and highly misleading. 1
believe the Staff made it clear in the May 7 oral presentations that its
ideas were raised in its February 14, 1984 brief (Transcript of Oral Argu-
ment on Shoreham, 100-101, 125-126 (May 7, 1984)); furthermore, the
Shoreham Licensing Board referred to them in its February 22 ruling on
the record. The notion that I have directed the Staff’s ideas on this or
any other issue in this case is out of touch with the facts.

Furthermore, it is inaccurate to imply that the Commission was not
kept fully and currently informed about the March 16, 1984 meeting.
The Commission received the EDO’s March 9, 1984 memo when I did.
A memo on the March 16 meeting was circulated within two working
days on March 20, and followup documents on scheduling were distrib-
uted on April 4, 1984. Prior to receiving Commissioner Gilinsky’s views
on May 14, 1984, I had heard no Commissioner complain that he had
not been kept informed on this matter.

I believe Commissioner Gilinsky'’s opposition to the Chairman’s role
under the Reorganization Plan of 1980 is well known. However, I disa-
gree with his position. The checks and balances embodied in the Plan
have worked in this case because the Commission has had the oppor-
tunity to approve or disapprove all of the actions taken.

Finally, Commissioner Asselstine says that procedural questions have
created an appearance of impropriety on the part of the Licensing Board
which calls for replacement of the Board. Yet, when the Commission
issued its April 30 order and did not designate the matter of the Board
as an issue for review, Commissioner Asselstine raised no objection.
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SEPARATE VIEWS OF COMMISSIONER GILINSKY
5/16/84

I support the Commission’s Order as far as it goes. However, I also
agree emphatically with Commissioner Asselstine that the case should
be heard by a new hearing Board for the reasons he cites.

I have an additional comment about the partisan role in this proceed-
ing of the NRC Staff — a role inconsistent with the Stafl"s health and
safety responsibilities.

Instead of defending the Commission’s safety regulations, as it should
have been doing, the Staff has been trying to run legal interference for
the Company. In its legal submissions to the Board, the Staff pointed
out what it thought was a hole in the regulations through which Shore-
ham could slip without even asking for an exemption. Is it any wonder
that the Company then put its head down and made a run for it? The
Staff also proposed a safety standard for decision, which a special Board
adopted, but which was so weak that even the Company would not
defend it.

What is more disturbing is that the special Board came into being, and
the Staff formally embraced these ideas, after the Chairman of the
Atomic Safety and Licensing Board Panel and senior Staff members met
privately with the NRC Chairman. At this meeting, he apparently im-
pressed on them the need to accelerate the Shoreham decision and to ex-
plore ways to authorize low-power operation. There are several things
wrong with this: The Company had not yet applied for low-power
authorization. The Chairman did not inform the Commission about this
meeting until several days later, and did not provide the Commission
with important information about it until two weeks later. One is left
wondering whether this meeting could have stood the light of day.

The Staff is a party in the hearing; the Chairman is one of the ultimate
judges. The Staff Directors should have told the Chairman politely that
it is not their job to carry the ball for the Company. It is understandable
that they did not say this under the circumstances. The Chairman is, by
law, the Staff’s direct supervisor. He controls annual bonuses worth
many thousands of dollars to senior Staff members. What we have is a
situation in which one member of the ultimate NRC adjudicatory tribu-
nal appears to be directing the actions of a key party in the case.

Although the potential for this state of affairs has been inherent in the
NRC hearing process since the Reorganization Plan of 1980 put the
Chairman directly in charge of the Staff, I cannot believe that is how
Congress intended our hearings to function. The progress of this case
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further underlines the necessity of removing the NRC Staff from its
partisan role in the hearing process.

ADDITIONAL VIEWS OF COMMISSIONER ASSELSTINE

I support the Commission’s Order as far as it goes. I strongly agree
with the Commission’s decision, as set forth in this order, that 10
C.F.R. § 50.57(c) cannot be used as a basis to permit the issuance of a
license authorizing low-power operation of the Shoreham plant without
a qualified onsite electric power system, as is required by General
Design Criterion 17. However, I believe the Commission’s Order is defi-
cient because it fails to address a series of procedural questions associat-
ed with the conduct of this proceeding. These questions involve pro-
cedural irregularities associated with certain actions by the Chairman of
the Commission which are related to this case, and the conduct of the
Licensing Board Chairman, including his decision to institute disciplinary
action against an attorney for one of the parties to the proceeding. Taken
together, these procedural questions create the appearance of improprie-
ty in the conduct of this proceeding, and call for prompt and effective
corrective action by the Commission.

The Commission should have directed the establishment of a new
Licensing Board to consider any modified motion submitted by the appli-
cant under 10 C.F.R. § 50.12. The establishment of a new Licensing
Board would have done much to restore the appearance of objectivity
and fairness to this proceeding. Moreover, it would have eliminated
many of the procedural deficiencies that could call into question the
validity of any subsequent decision of the Licensing Board and the Com-
mission on the issuance of an exemption under 10 C.F.R. § 50.12. By
now, it should be clear to everyone involved with this proceeding that
procedural shortcuts and irregularities serve no one’s interests. The per-
ception of procedural unfairness in this proceeding has already led one
United States District Court judge to take the unprecedented step of
issuing a temporary restraining order halting the Licensing Board’s hear-
ing on the applicant’s previous low-power motion. And it is certain that
any future Commission decision in this case will be closely scrutinized.
The establishment of a new Licensing Board would do much to reduce
remaining uncertainties regarding the procedural adequacy of this
proceeding.

But there is a more fundamental principle involved in this proceeding
that transcends the outcome in this particular case. That principle is the
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Commission’s commitment to fairness and objectivity in its licensing
proceedings. For a second time now in this proceeding, a majority of the
Commission has refused to take actions that would have demonstrated
to the participants in all of the Commission’s licensing proceedings, and
to the public at large, that the Commission is committed to assuring that
its licensing proceedings are conducted in a fair and impartial manner.
The consequences of the majority’s inaction are enormous and far-
reaching. By its inaction, the majority undermines the credibility of our
licensing hearings and the integrity of our entire regulatory program.

I also agree with Commissioner Gilinsky’s comments regarding the
role of the NRC Staff in this proceeding.

!

ADDITIONAL VIEWS OF COMMISSIONER ROBERTS

Two of my colleagues have expressed the view that the Licensing
Board recently established to conduct the low-power hearing should be
replaced. I disagree.

No proper motion for disqualification has been filed as required by 10
C.F.R. § 2.704(c) of our regulations, and in my view the provisions of
the Administrative Procedure Act applicable to the relationship between
our Administrative Judges and ourselves should be read to preclude sua
sponte action by us to replace the Board in the circumstances presently
obtaining in this case.

Finally, there are policy reasons for not taking the action urged by the
minority. Any errors that the Board may have made are subject to
review and, if necessary, correction in the appellate process. More
important, however, if the Commission were to make it a practice to
take sua sponte action to remove judges because of its disagreement
with their judicial conduct, it could become very difficult for judges to
carry out their judicial duties and for the agency to recruit competent
judges.
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING APPEAL BOARD
Administrative Judges:

Alan S. Rosenthal, Chairman
Dr. Reginald L. Gotchy
Howard A. Wilber

In the Matter of Docket Nos. STN 50-454
STN 50-455

COMMONWEALTH EDISON COMPANY
(Byron Nuclear Power Station,
Units 1 and 2) May 7, 1984

Retaining jurisdiction over the proceeding and the applicant’s appeal
from the Licensing Board’s initial decision, LBP-84-2, 19 NRC 36
(1984), denying an operating license for Byron, the Appeal Board re-
mands the record in this operating license proceeding to the Licensing
Board for further evidentiary hearing on the issue of quality assurance
and the rendering of a supplemental initial decision which is to
include: (1) its findings based upon the additional evidence adduced;
and (2) any necessary changes in the ultimate findings and conclusions
reached earlier by the Board as a result of that additional evidence.

APPEAL BOARD: JURISDICTION (REMAND OF RECORD)

An appeal board acting upon an appeal from a licensing board decision
may remand the record to the board for further hearing while retaining
jurisdiction over the proceeding. In such circumstances, there is no
necessity for a party to file a new notice of appeal after completion of fur-
ther proceedings by the licensing board. See generally Ford Motor Co. v.
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NLRB, 305 U.S. 364, 373 (1939); Local Rule 13(d) of the Court of Ap-
peals for the District of Columbia Circuit; Quincy Cable TV, Inc. v. Feder-
al Communications Commission, 730 F.2d 1549 (D.C. Cir. 1984).

OPERATING LICENSE HEARING: RESPONSIBILITY OF
LICENSING BOARD

So long as legitimate uncertainty remains respectidg whether a nuclear
facility has been properly built, a licensing board is obliged to withhold
authorization for an operating license.

OPERATING LICENSE HEARING: HEALTH AND SAFETY
ISSUES (QUALITY ASSURANCE PROGRAM)

Under Commission regulations, owners of a nuclear power facility are
responsible for establishing and carrying out an effective quality assur-
ance program. See Criterion I of Appendix B to 10 C.F.R. Part 50.

LICENSING BOARD: RESOLUTION OF ISSUES

The Commission has long held that as a general proposition issues
should be dealt with in the hearings and not left for later (possibly more
informal) resolution. The post-hearing approach should be employed
sparingly and only in clear cases — for example, where minor procedural
deficiencies exist. Louisiana Power and Light Co. (Waterford Steam Elec-
tric Station, Unit 3), ALAB-732,'17 NRC 1076, 1103 (1983), citing Con-
solidated Edison Co. of New York (Indian Point Station, Unit No. 2),
CLI-74-23, 7 AEC 947, 951 & n.8, 952 (1974). See also Public Service
Co. of Indiana (Marble Hill Nuclear Generating Statlon, Units 1 and 2),
ALAB-461, 7 NRC 313, 318 (1978).

TECHNICAL ISSUE DISCUSSED

Quality Assurance.
APPEARANCES

Michael 1. Miller, Chicago, Illinois, for the applicant, Commonwealth
Edison Company.
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Jane M. Whicher, Chicago, Illinois (with whom Douglass W. Cassel,
Jr., Chicago, Illinois, was on the brief), for the intervenors,
Rockford League of Women Voters and Dekalb Area Alliance for
Responsible Energy/Sinnissippi ‘Alliance for the Environment.

Richard J. Rawson (with whom Mitzi A. Young was on the brief) for
the Nuclear Regulatory Commission staff.

MEMORANDUM AND ORDER

I. INTRODUCTION AND SUMMARY

A. Before us is the appeal of the Commonwealth Edison Company
(applicant) from the Licensing Board’s January 13, 1984 initial decision
in this proceeding involving its two-unit Byron Nuclear Power Station in
Illinois.! In that decision, the Board denied the operating license applica-
tion for Byron. The basis of the denial was the Board’s conclusion that
the applicant had not demonstrated — in the words of Contention 1A of
the intervenor Rockford, Illinois, League of Women Voters — its

“ability or willingness to comply with 10 C.F.R. Part 50, Appendix B, to maintain a
quality assurance and quality control program, and to observe on a continuing and
adequate basis the applicable quality control and quality assurance criteria and
plans....”?

This conclusion rested in turn upon detailed subsidiary findings respect-
ing the inadequacy of both the quality assurance endeavors of numerous
contractors engaged in the construction of the Byron facility and the con-
trol of those endeavors exercised by the applicant itself.?

Despite its adoption of the substance of Contention 1A, the Board
went on to disclaim agreement with what it took to be the “implica-
tions” of the contention: viz., that the applicant *“is institutionally in-
capable or unwilling to maintain an-adequate quality assurance
program.” By way of elaboration, the Board went on to state:

1 LBP-84-2, 19 NRC 36.
214, a1213.

31d. at 112:212.

414 at 218,
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Although the underlying reasons for Applicant’s failures with respect to the contrac-
tors’ quality assurance programs were not litigated during the hearing, we believe
that the record as a whole indicates that the very large quality assurance task at
Byron simply got ahead of Applicant’s quality assurance organizations. It may be a
ma;ter of timing. As the evidence unfolded at the hearing, Applicant was catching
up.

Additionally, the Board took pains at the end of its opinion to explain
the “rationale, scope and significance” of its decision, including the rea-
sons why, despite the denial of the operating license application on quali-
ty assurance grounds, it had considered and decided (essentially in the
applicant’s favor) all of the other issues placed in controversy by the in-
tervenors’ contentions.® As the Board saw the matter, its findings and
conclusions on the quality assurance issue left it with two choices. It
could deny the application outright and thus relinquish jurisdiction over
the proceeding. Or, instead, it could follow the course of “informing the
parties now of the substance of [its] views on the quality assurance
issues, retaining jurisdiction over them, and providing for further pro-
ceedings before [it] when the various inspections, investigations and
remedial actions become ripe for consideration.”” Given the fact that it
lacked the authority *“to foreclose further proceedings on the applica-
tion” and that “an operating license for Byron may subsequently be
granted,” the Board considered adoption of the second alternative. It
determined, however, that

the remedy most responsive to the circumstances of this case, and the remedy least
harsh to the Applicant yet still appropriate, is to decide the issue now. This, we say,
is the least harsh appropriate remedy, as compared to the traditional practice of
reserving jurisdiction, because it permits the parties to test immediately on appeal
the quality of our decision. To reserve jurisdiction and to postpone final decision, in
face of the impending completion of construction at Byron, would impose unilateral-
ly upon the parties, particularly the Applicant, our own view of the facts, law and ap-
propriate remedy. Unless Applicant could mount a difficult interlocutory appeal

5 Ibid. The Board also reiterated its
earlier conclusion that the various quality assurance organizations within Applicant’s corporate,
structure were suitably designed to carry out their functions; that they possess sufficient inde-
pendence from costs and scheduling considerations, and that Applicant prevailed on that aspect
of the quality assurance contention charging insufficient independence of the quality assurance
function.

Ibid.

6 In addition to the Rockford League of Women Voters, the Dekalb Area Alliance for Responsible
Energy (DAARE) and the Sinnissippi Alliance for the Environment (SAFE) jointly intervened in the
proceeding. All three organizations are represented by the same counsel on appeal and will be collective-
ly referred to as the “intervenors.”

71d. a1 279.

8 /d. at 278. It was for this reason that the Board addressed the non-quality assurance issues.
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from such a determination (to postpone our decision), it would have been denied
due process.?

On that score, it added:

In describing the reach of our order, we have avoided describing it as res judicata or
collateral estoppel with-respect to the quality assurance issues because neither
concept, as ordinarily understood, captures our intent. Neither concept neatly fits
the unusual situation to be found in the continuum of a licensing proceeding with
many aspects. We do not foreclose future proceedings on the quality assurance issue
and have no jurisdiction to do so. Recognizing that each party has proposed a final
decision to the Board, albeit in differing directions, we have simply decided the
issue on the record before us.!0

It is against this background that the applicant’s appeal comes to us.
We are told by the applicant that the Licensing Board’s result rested on
a flawed legal and factual analysis and that the preponderance of the evi-
dence before that Board is to the effect that the applicant fulfilled its
quality assurance obligations. Thus, according to the applicant, the initial
decision should be reversed insofar as it denied the operating license ap-
plication and the NRC Director of Nuclear Reactor Regulation should
be authorized to issue the license. If, however, we should find the exist-
ing record insufficient to justify that result, the applicant would have us
vacate the denial of the application and order a reopening of the record
to receive further evidence. In this connection, the applicant asks that
we conduct the reopened hearing ourselves or, if disinclined to do so,
direct that a new licensing board be created for that purpose.

The intervenors insist that the Licensing Board applied the correct
legal standard and, on the record at hand, was compelled to find that the
applicant had failed to demonstrate the existence of reasonable assurance
that, as built, the Byron plant can be operated safely. Accordingly, the
intervenors would have us affirm the initial decision. In any event, inter-
venors’ argument proceeds, no operating license could issue at this junc-
ture because of errors on the part of the Licensing Board in both (1)
denying intervenors’ attempt to raise issues respecting applicant’s finan-
cial qualifications, the need for the power to be generated at Byron and
the availability of alternative energy sources; and_(2) determining inter-
venors’ seismology contention in the applicant’s favor. Insofar as appli-
cant’s alternative motion to reopen the record is concerned, the interve-

91d. a1 279,
10 /4. at 279-80.
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nors unconditionally oppose all but the portion of it relating to the appli-
cant’s recently completed reinspection program (discussed infra).

The NRC staff’s appellate position is between that of the applicant
and the intervenors. On the one hand, the staff joins in the claim of the
applicant that the Licensing Board erred in denying the application. On
the other hand, it disagrees with the applicant that the record is now suf-
ficient to permit the authorization of operating license issuance. Rather,
in the staff"s view, there is a plain need to take further evidence focused
on the applicant’s reinspection program.

B. On full consideration of the Licensing Board’s decision, the evi-
dentiary record and the assertions of the respective parties, we have
concluded that the public interest will best be served by the remand of
that record to the existing Licensing Board for the receipt of further evi-
dence on the quality assurance issue.!! And, taking a cue from the Court
of Appeals for the District of Columbia Circuit, we shall retain jurisdic-
tion over the proceeding.!? This means that, once the Licensing Board
has completed the hearing on remand and rendered its supplemental
decision,!? there will be no necessity for any party to file a new notice of
appeal.!® Rather, upon receipt of the supplemental decision, we will es-
tablish the procedures governing the submission of the parties’ views on
that decision.

In subsequent portions of this opinion, we explain (1) why the exist-
ing record calls for neither a reversal nor an affirmance of the result
below; (2) what at minimum needs further evidentiary exploration; and
(3) why it is appropriate for the existing Licensing Board to take the
additional evidence. At the threshold, a few general observations are in
order.

As the Licensing Board at least implicitly acknowledged in its initial
decision, and the intervenors explicitly conceded at oral argument,!’ the
record is devoid of anything establishing the actual existence of uncor-
rected construction deficiencies of potential safety significance. Rather,
as both the Board and the intervenors see it, operating license denial is
justified because the ascertained quality assurance shortcomings preclud-
ed a finding of reasonable assurance that any and all serious construction
infirmities have been detected and rectified.

11 See generally Ford Motor Co. v. NLRB, 305 U.S. 364, 373 (1939).

12 See Local Rule 13(d) of that court and Quincy Cable TV, Inc. v. Federal Communications Commission,
730 F.2d 1549 (D.C. Cir. 1984).

13 As will be seen, for the time being we are leaving the findings in the initial decision undisturbed. It
may be, of course, that the Licensing Board will see fit to alter some of those findings in light of the fur-
ther record development.

14 See Local Rule 13(d) of the District of Columbia Circuit.
15 App. Tr. 44,
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Obviously, so long as legitimate uncertainty remained respecting
whether the Byron facility has been properly built, the Licensing Board
was obliged to withhold the green light for an operating license. Thus,
assuming the Licensing Board justifiably concluded that such uncertainty
existed, it necessarily follows that it rightly declined to authorize license
issuance. But it does not perforce follow from the same assumption that
the Board was also warranted in denying the application outright.

To the contrary, such a result would depend for its validity upon a sup-
ported finding that it is not possible for the ascertained quality assurance
failings either to be cured or to be overcome to the extent necessary to
reach an informed judgment that the facility has been properly
constructed. In this case, the Licensing Board did not make a finding to
that effect. Indeed, as has been seen, the Board did not merely disavow
any suggestion that the applicant was “institutionally incapable or unwill-
ing to maintain an adequate quality assurance program,” but also noted
that the applicant was “catching up” with its quality assurance problems
as “the evidence unfolded at the hearing.”'é Further, as will be seen, at
the time the initial decision issued the applicant’s final report on its mas-
sive reinspection program was about to surface,

In this regard, we do not agree with the rationale undergirding the
Licensing Board’s determination not to await further developments
before denying the application and terminating its jurisdiction.!” It seems
to us that that remedy was not responsive to the circumstances of the
case. True, as the Board pointed out, had it “reserve[d] jurisdiction and
postponeld] final decision” an immediate appeal as a matter of right
would have been foreclosed. But, in our view, that consideration cannot
serve to justify the rendition of final judgment in the face of unfolding
developments having a decided bearing — and conceivably a crucial
effect — upon the issue that shaped that judgment.

In short, in the situation confronting it, we think that the Board
should have adopted the alternative of “informing the parties now of the
substance of [its] views on the quality assurance issues, retaining juris-
diction over them, and providing for further proceedings before [it]
when the various inspections, investigations and remedial actions
become ripe for consideration.”'® Had it done so, the applicant could
still have sought discretionary appellate review of the Board’s appraisal

16 | BP-84-2, supra, 19 NRC at 218.
17 14, at 279.
18 1pid,
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of the existing quality assurance record.!® True, it is unlikely that we
would have undertaken such review. We cannot, however, subscribe to
the Board’s belief that, unless it obtained our consideration of the quality
assurance issue at this juncture, the applicant would be denied due
process.? Indeed, it is the general rule that, irrespective of how detri-
mental to its interests an interlocutory order might be, a party must
abide the event of final action on the matter before pressing for appellate
relief,

II. DISCUSSION

A. Commission regulations vest in the owner(s) of a nuclear power
facility the duty of establishing and carrying out an effective quality
assurance program.2! This means that, although the facility owner may
delegate to others (such as contractors) part or all of the quality assur-
ance function, the ultimate responsibility for ensuring compliance with
each Commission requirement remains with that owner.22

At the hearing below, the intervenors disputed the adequacy of the
quality assurance program of both the applicant and its contractors. On
the basis of the record, the Licensing Board found serious deficiencies
to exist with respect to the quality assurance activities of several of the
contractors, including the Hatfield Electric Company and the Hunter
Corporation.?? In the case of Hatfield, the deficiencies were found to be
so serious that, standing alone, they negessitated a ruling against the ap-
plicant on the intervenors’ quality assurance contention.? By way of
explanation, the Board noted that it

does not have confidence that the quality of the work at Byron by Hatfield Electric
Company is adequate to provide reasonable assurance that the Byron facility can be

19 See 10 C.F.R. 2.718(i); Public Service Co. of New Hampshire (Seabrook Station, Units 1 and 2),
ALAB-271, 1 NRC 478, 4382-83 (1975).

20 1.BP-84-2, supra, 19 NRC at 279.

21 See Criterion I of Appendix B to 10 C.F.R. Part 50 (hereafter Appendix B). As employed in the dis-
cussion in this opinion, the term “quality assurance™ encompasses quality control as well. See Introduc-
tion to Appendix B.

22 Criterion 1 of Appendix B. The quality assurance requirements are detailed in Criteria I through
XVIII of that Appendix.

23 Hatfield is the electrical contractor for Byron, and Hunter was given the responsibility for the installa-
tion and inspection of the piping and pipe support systems. The quality assurance programs of three
other contractors, Blount Brothers Corporation, Reliable Sheet Metal and Systems Control Corporation,
were also examined below. Blount’s program was found adequate. The deficiencies discerned in the
Reliable Sheet Metal and Systems Control programs, the Board determined, are remediable. LBP-84-2,
supra, 19 NRC at 217.

24 14, at 215-16.
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operated without undue risk to the public health and safety. The long and bad quali-
ty assurance history of Hatfield at Byron persuades the Board that the Applicant has
not discharged its responsibility to assure that Hatfield's quality assurance program
is effective. Applicant seems to have begun to meet its quality assurance responsibili-
ties with respect to its Byron contractors very late. With respect to Hatfield, at least,
we do not have assurance that even today Applicant has met those responsibilities.?

1. Hatfield Electric Company

Although the evidence established numerous deficiencies in Hatfield’s
quality assurance program, the Board regarded the most significant ones
to be those in two areas: quality assurance inspector capability and
document control. We consider them in turn,

a. Qualification, Training and Certification of Inspection Personnel

Byron is within the jurisdiction of the inspectors in NRC Region III.
As long ago as August 1978, Region III officials issued a notice of viola-
tion to the applicant because Hatfield had not received the required ap-
proval by the applicant of its proposed procedure for obtaining compli-
ance with one of the standards of the American National Standards Insti-
tute (ANSI).? In response to the notice, the applicant began a “review
fof] all site contractors to verify that their training and qualification
procedures compl[ied] with the requirements of” that standard.?’

In the Spring of 1982, Region III conducted a Construction Assess-
ment Team (CAT) inspection of the Byron units for the purpose of as-
sessing portions of the quality assurance program governing the con-
struction of the facility. One of the conclusions reached was:

Based on a review of training qualification and certification records of a minimum of
ten percent of the QA/QC [quality assurance/quality control] personnel working for
contractors performing safety-related work it is apparent that an effective program
does not exist to ensure that a suitable evaluation of initial capabilities is performed,
that written certification is provided in an appropriate form, and that qualification
criteria is [sic] established. )

Certain contractor QA/QC supervisors and inspectors were not adequately qualified
and/or trained to perform safety-related inspection functions.28

25 I4. a1 214,

26 See ANSI N45.2.6 - 1973, Qualifications of Inspection, Examination, and Testing Personnel for the Con-
struction Phase of Nuclear Power Plants, which addresses, among other things, the qualifications, levels of
capability and physical capabilities of quality assurance inspectors.

27 Joint Intervenors® Exhibit 3.

28 Applicant's Exhibit 8 at 67.
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Insofar as the conclusion applied to Hatfield, it rested on these CAT
findings:

(1) The certification records for three (3) of the nine (9) inspector qualifications
reviewed did not contain a Certification Evaluation Sheet.

(2) The certification record for-one (1) of the nine (9) QC inspector qualifications
reviewed did not have records of examinations or work samples. '

(3) The certification records for two (2) of the nine (9) QC inspector qualifications
reviewed did not provide complete evaluation and justification for certification
to perform the level of inspection identified.2®

In light of these disclosures, Region III issued another notice of viola-
tion to the applicant. In the notice, the applicant’s attention was drawn
to the requirement that quality assurance programs

shall provide for indoctrination and training of personnel performing activities afTect-
ing quality as necessary to assure that suitable proficiency is achieved and
maintained.3°

b. Document Control ‘ . C

Another quality assurance requirement is that:

Measures shall be established to control the issuance of documents, such as
instructions, procedures, and drawings, including changes thereto, which prescribe
all activities affecting quality. These measures shall assure that documents, including
changes, are reviewed for adequacy and approved for release by authorized person-
nel and are distributed to and used at the location where the prescribed activity is
performed. Changes to documents shall be reviewed and approved by the same or-
ganizations that performed the original review and approval unless the applicant
designates another responsible organization.3!

In 1979, Region III cited this requirement when it found that Hatfield
had identified concrete expansion anchors as nonconforming? but had

29 /d. at 69. There were a total of eight companies identified that had various types of deficiencies in the
area of inspector certification. The applicant’s response was to initiate remedial programs that would re-
certify all inspectors on site at the time of the report and would reinspect enough of the work that had
been completed since the beginning of Byron construction to demonstrate that the earlier quality assur-
ance program was elTective. These programs are described below, See pp. 1176-77, infra.

30 Appendix to Applicant’s Exhibit 8. The quoted requirement is found in Criterion II of Appendix B.

31 Criterion VI of Appendix B.

32 “Nonconformance™ is defined as **[a) deficiency in characteristic, documentation, or procedure that
renders the quality of an item or activity unacceptable or indeterminate.” ANSI/ASME NQA-1 (1983
Ed.) Quality Assurance Program Requirements for Nuclear Facilities at 6.
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not documented this fact in the manner prescribed by the established
document control system.3

The Licensing Board observed that this was the first “of six such epi-
sodes indicating a continuing weakness in Hatfield’s ability to maintain a
reliable document control system.”3¢ The most recent episode described
in the evidence related to the discovery by the applicant of Hatfield’s
use in mid-1983 of “field problem sheets” to correct nonconforming
work, rather than the issuance of discrepancy reports.?® According to the
Board, this practice precluded generation of the appropriate records to
identify defective inspections and, additionally, might prevent achieve-
ment of the objectives of applicant’s remedial programs (see note 29,
supra) .3 The Board found this most troublesome:

As we have noted throughout this decision, a system of maintaining documentation
of nonconforming conditions is essential to the reliable tracking and trending of non-
conforming conditions. The need for reliable reports on deficiencies and noncon-
forming conditions pervades the QA criteria of Appendix B.37

2. Hunter Corporation

While the Licensing Board did not view Hunter’s quality assurance
program with the same degree of concern, the deficiencies encountered
at that company appear to be similar in kind to those uncovered at Hat-
field in that they are related to the certification of quality assurance
inspectors and the maintenance of proper document control.

a. Qualification, Training and Certification of Inspection Personnel

Hunter was identified in the CAT inspection report as having a single
deficiency in the certification of inspectors:

The certification records for two (2) of the seven (7) QC inspector qualifications
reviewed did not provide determination of equivalent inspection experience to sup-
port the level of certification.’8

33 Joint Intervenors® Exhibit 4, Appendix A.
34 LBP-84-2, supra, 19 NRC at 181.

35 14, at 200.

36 1bid.

3714, a1 183.

38 Applicant's Exhibit 8 at 69.
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b. Document Control

Michael Smith testified for intervenors that, during the period be-
tween 1978 and 1980 when he was employed by Hunter as a quality
assurance inspector, that company engaged in “tabling.”3 More
specifically, after having identified a discrepancy between the specified
position for pipe supports and the actual location of those supports, an
inspector in the field would be instructed by his or her supervisors to
ignore the discrepancy and to make no mention of it in his or her
documentation. According to Mr. Smith, the inspector would be told
that the discrepancy would be identified after construction of the system
was complete and would be corrected by a ‘“hanger field problem”
system. He went on to testify, however, that he had no evidence that
the discrepancies he identified were ever placed into the “hanger field
problem” system. As the Licensing Board saw it, there should have
been a formal documented method to assure the inspectors that their
identified nonconformances were properly addressed.4°

Additionally, in mid-1983, the applicant found that Hunter was using
“field problem sheets” in a manner similar to Hatfield in that discrepan-
cy reports were not being initiated to document nonconformances.*!

B. The applicant disputes the validity of the Board’s findings of inad-
equacy of the quality assurance programs of Hatfield and Hunter, and
the outright rejection of its operating license application. It argues that
the Board erred in its appraisal of the evidence on the quality assurance
programs of those contractors, essentially in failing to look at the evi-
dence in its totality and in ignoring the principles of our Callaway deci-
sion in assessing that evidence.® Although conceding that there were
quality assurance deficiencies, the applicant maintains, on the strength
of Callaway, that a license denial was not warranted inasmuch as (1)
there was no “widespread breakdown” in quality assurance procedures
on the part of either itself or its contractors; and (2) the Licensing Board
did not find any actual uncorrected construction defects of potential
safety significance. In this regard, the applicant tells us that each Hatfield
deficiency identified by the Board is of no safety significance, has been
resolved to the staff’s satisfaction, or will be rectified.* Further, the ap-
plicant dismisses at least one of the deficiencies on the additional
ground that it was an “isolated incident” and, as such, cannot undergird

39 Smith, fol. Tr. 3243, at 22-23.

40 LBP-84-2, supra, 19 NRC at 143,

41 Joint Intervenors’ Exhibit 29 at Al.

42 Union Electric Co. (Callaway Plant, Unit 1), ALAB-740, 18 NRC 343 (1983).
43 Applicant’s Brief (February 13, 1984) at 36-46.
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an expansive finding that the applicant’s quality assurance program was
inadequate. 4

The fatal difficulty with this line of argument is that it ignores the fact
that one of the principal deficiencies with regard to both Hatfield and
Hunter related to the absence of adequate certification procedures for
quality assurance personnel. Given that absence, a legitimate question
arose respecting whether the quality assurance inspectors examining
safety-related structures, systems and components were, in actuality,
competent to perform their assigned function. And, so long as that
doubt lingered, there also remained an uncertainty as to whether con-
struction defects of potential safety significance had gone undetected.

We find nothing in Callaway that suggests, let alone holds, that an
operating license can issue despite the presence of a cloud overhanging
the adequacy of safety-related facility construction. Further, we are total-
ly satisfied that the record before the Licensing Board was insufficient to
disperse the cloud here. To be sure, as will be discussed in the next
section, before the record closed the applicant had embarked upon pro-
grams designed to remove the concern engendered by the faulty inspec-
tor certification procedures. But neither the validity nor the results of
those programs were (or, as a practical matter, could have been) ex-
plored in any depth at the hearing last summer. Although the applicant
insists that it can and should now be left to the staff to undertake that
exploration outside of the adjudicatory arena, we think otherwise. Be-
cause the efficacy and outcome of the remedial programs are central to a
finding of reasonable assurance of proper facility construction, the inter-
venors are plainly entitled to have their day in court prior to a possible
resolution of the quality assurance matter in the applicant’s favor.4

C.1. As we have just seen, the requisite finding of reasonable assur-
ance that the facility has been properly constructed cannot be made on
the existing evidentiary record because of the uncertainty respecting the
capabilities of quality assurance inspectors who examined safety-related
structures, systems and components. In recognition of this uncertainty,
the applicant initiated recertification and reinspection programs for the

44 14, at 39, 45. As to the identified Hunter deficiencies, the applicant insists that the Board's findings
are not supported by the record. /d. at 26-32.
45 As we recently observed:
The Commission . ., . has long held that, “[als a general propesition, issues should be dealt with
in the hearings and not left over for later (and possibly more informal) resolution.” Consolidated
Edison Co. of New York (Indian Point Station, Unit No. 2), CLI-74-23, 7 AEC 947, 951 (1974).
“[T)he ‘post-hearing’ approach should be employed sparingly and only in clear cases™ — for
example, where “minor procedural deficiencies™ are involved. /d. at 952, 951 n.8.
Louisiana Power and Light Co. (Waterford Steam Electric Station, Unit 3), ALAB-732, 17 NRC 1076,
1103 (1983). See also Public Service Co. of Indiana (Marble Hill Nuclear Generating Station, Units 1 and
2), ALAB-461, 7 NRC 313, 318 (1978).
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purpose of establishing that, notwithstanding the disclosure during the
CAT inspection of deficiencies in the certification records of quality
assurance inspectors, those inspectors were in fact capable of performing
their assigned tasks.

The recertification program was carried out between mid-1982 and
early 1983.4 It involved the establishment of revised criteria for quality
assurance personnel and the development of procedures to ensure,
among other things, that the individuals participating in the reinspection
program satisfied these new criteria.4’

For its part, the reinspection program was initiated in March 1983 to
review the work performed by the inspectors of various contractors prior
to the time the recertification program went into effect.4® Under this
program, a random sample of the inspector population was obtained by
selecting every fifth inspector from a chronological listing (based on the
date of certification) of each individual certified during the period be-
tween the start of Byron construction and September 1982.49
Additionally, a minimum of three other inspectors in the employ of
each contractor was selected by the NRC senior resident inspector at
Byron.*® To the extent possible, the structures, systems and components
that had been examined by the selected inspectors during their first
three months of certified status were reexamined to determine whether
each inspector had done his or her job properly.$! If the reexamination
reflected an unacceptably high error rate in a particular area of inspection
(e.g., weld length), the inspector’s work in that area over the next three

46Tr, 7559, NRC Region 111 Testimony (Forney), fol. Tr. 7801, at 8.

47 Stanish, fol. Tr. 7549, at 2-5; Tr. 7985. If necessary, inspectors were retrained and retested. Tr.
7580-82.

48 Tyetken, fol. Tr. 7760, at 3-4; NRC Region 11l Testimony, fol. Tr. 7801, Attachment B, IE Report
50-454/83-15, 50-455/83-13, at 3. The cight contractors included in the reinspection program were
Blount Brothers Corporation, Johnson Controls Incorporated, Hunter Corporation, Nuclear Installation
Services Company, Hatlield Electric Company, Powers-Azco-Pope, Pittsburgh Testing Laboratory and
Peabody Testing Laboratory. NRC Region Il Testimony, fol. Tr. 7801, Attachment B, IE Report
50-454/83-26, 50-455/83-19, at 4. Other contractors who performed safety-related work were not includ-
ed because their work (1) is now inaccessible, (2) was inspected by another contractor such as Pittsburgh
Testing Laboratory or the Authorized Nuclear Inspector, (3) involved nondestructive examinations by
inspectors certified to the appropriate industry standard, or (4) could not be recreated. NRC Region 11
Testimony (Forney), fol. Tr. 7801, at 6.

The contractors not included in the reinspection program performed only 6.3 percent of the total’
safety-related work at the Byron site. See letter from Alan P. Bielawski to Appeal Board (February 27,
1984), Enclosure at Figure ES-3. :

49 Tuetken, fol. Tr. 7760, at 4. This method of selection of the inspector sample was used for six contrac-
tors in the reinspection program. For the other two contractors, Powers-Azco-Pope and Johnson
Controls, cach quality assurance inspector certified during the period between the beginning of Byron
construction and September 1982 was selected. /bid. These two contractors were reinspected on this
basis because of particular concern about their certification procedures used prior to the recertification
program. /d. at 5.

50 14, a1 4,

51 1bid.
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months would be examined to determine whether there had been satis-
factory improvement.5? If not, all of his or her work in the area was rein-
spected and, for that area, the number of inspectors whose work was
subject to reexamination increased by 50 percent.5?

Some evidence was presented in August 1983 on the methodology
and then-current status of the recertification and reinspection
programs.’* But when the evidentiary record was finally closed later that
month, the reinspection program was still in progress. In this regard, the
Board was informed that the program should be completed shortly and
that Region IIl hoped to finish its evaluation of it by the end of the
calendar year.5 The Region further advised the Board that it would not
recommend the issuance of an operating license until such time as it had
conducted the evaluation and concluded that the program results were
satisfactory.%¢

As of the end of December, the staff (and the Licensing Board) had
in hand only a preliminary report on the results of the reinspection
program.’’ (The final report did not surface until this February.)s® Al-
though the Board might have elected to await further developments
before deciding whether the program removed all significant quality
assurance concerns, as previously seen it chose instead to issue its initial
decision. In it, the Board expressed several reservations regarding the ad-
equacy of the program — none of which the Board thought had been
eliminated at the hearing last August.>® These reservations, coupled with
the fact that the staff had not then found the reinspection program

5214 a6,

53 Ibid. The reinspection program just described is to be distinguished from another program involving
the reinspection of 100 percent of the construction activities of certain contractors such as Reliable
Sheet Metal and Systems Control Corporation (but not Hatfield or Hunter). Shewski, fol. Tr. 2364, at
19-20; Tr. 2514, 2579, Tr. 2664. The Licensing Board found the 100 percent reinspection program
(coupled with the correction of any discerned construction deficiencies) to be an acceptable means of
resolving quality assurance concerns and was prepared to leave the oversight of the program to the stall.
LBP-84-2, supra, 19 NRC at 216. As will be seen, however, there is a question respecting the application
of the program to Systems Control that requires resolution on an adjudicatory record. See pp. 1179-80,
infra.

54 See, e.g., Stanish, fol. Tr. 7549, and Tuetken, fol. Tr. 7760.

55 Tuetken, fol. Tr. 7760, at 7; Tr. 7858-59; Tr. 7979.

56 Tr, 7859.

57 See letter from Bruce D. Becker to Licensing Board (November 3, 1983) with enclosure.

58 See letter from Alan P. Biclawski to Appeal Board (February 27, 1984) with enclosure.

59 For example, the Board observed that it was not known if the program was using a statistically signifi-
cant and reliable sample. LBP-84-2, supra, 19 NRC at 214. The Board was also concerned about the dis-
covery of documentation deficiencies (e.g., use of “field problem sheets™ rather than discrepancy
reports) during an audit of the reinspection program by the applicant. See pp. 1173, 1174, supra. These
concerns might have been resolved had the Board received further evidence. For example, the applicant
complains that the Board showed no interest in the sampling size during the August hearing. Applicant’s
Brief at 57-58. We note that applicant’s counsel claimed at oral argument that his client could have re-
sponded to this concern if known. App. Tr. 128-29.
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“sufficient to assure that Hatfield’s work is good enough,™¢® heavily in-
fluenced the outright denial of the operating license application.

As matters now stand, not only is the applicant’s final report on the
reinspection program on file but, in addition, the staff has concluded an
appraisal of the program and its results.’! In the totality of
circumstances, the appropriate course is a further hearing to permit a
full exploration of the significance of the program in terms of whether
there is currently reasonable assurance that the Byron facility has been
properly constructed.? Stated otherwise, the focus of the inquiry should
be upon whether, as formulated and executed, the reinspection program
has now provided the requisite degree of confidence that the Hatfield
and Hunter quality assurance inspectors were competent and, thus, can
be presumed to have uncovered any construction defects of possible
safety consequence.5

At minimum, the following questions must be addressed in deciding
whether the methodology, implementation and results of the reinspec-
tion program were adequate to resolve the concerns about (1) the capa-
bility of the Hatfield and Hunter quality assurance inspectors, and (2)
the quality of the work performed by these two contractors: . Has the in-
tegrity of the reinspection program been established even though the
reinspections were conducted by Hatfield and Hunter personnel, rather
than by an independent organization?® Have the deficiencies identified
during the reinspections been properly included in the statistics of the
program regardless of the particular documentation (e.g., “field problem
sheets™) used to record such deficiencies? Has the sampling methodolo-
gy provided adequate confidence in the capability of the Hatfield and
Hunter quality assurance inspectors whose work was not reinspected and
the overall quality of the work of those two contractors? Inasmuch as

60 | BP-84-2, supra, 19 NRC at 214,

61 See letters from Richard J. Rawson to Appeal Board (April 2 and April 18, 1984) with which were en-
closed W.S. Little affidavit and IE Report 50-454/84-13, 50-455/84-09, respectively.

62 To avoid any possible misunderstanding, we stress that this conclusion rests entirely upon the particu-
lar circumstances of this case as discussed in the text. In sum, it seems to us that the public interest
would be ill-served were final judgment to be passed on the operating license application without a full
evidentiary consideration of the reinspection program and its results.

63 With regard to the identified deficiencies in Hatfield and Hunter document control, a finding as a
result of the reinspection program that the quality of the work performed by those contractors is accept-
able would indicate that these deficiencies did not adversely affect the final product.

64 1n this regard, we note that the Board below raised concerns on this issue in its hearing in August
1983. Applicant’s witness Tuetken assured the Board that administrative controls precluded any inspec-
tor from reinspecting his or her own work. Tr. 7783-84. But, it is clear that at least some of the same
inspectors whose work was being reinspected did participate in the reinspection program and, more
importantly, knew whose work they were reinspecting. /bid. There thus remains the question whether
the potential for inspectors protecting each other from criticism has significantly flawed the reinspection
program and its results.
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the reinspection program only covered inspectors certified up to Septem-
ber 1982 and the recertification program was not completed until early
1983,%5 has the applicant ensured that inspectors certified between these
dates are capable of performing their tasks? Have all identified discrepant
conditions, such as poor welding, been properly resolved?

2. Since the issuance of the Licensing Board’s initial decision, we
have received new information that suggests that the Board may have
made an incorrect assumption regarding the extent of a reinspection of
equipment supplied by one of the applicant’s contractors, Systems Con-
trol Corporation. This equipment included cable trays and supports,
instrument racks and main and local control boards.

Serious quality assurance failures at Systems Control led to the estab-
lishment in February 1980 of an independent inspection program.s In
discussing this matter, the Board below indicated that the program
called for (1) 100 percent inspection and acceptance by Pittsburgh Test-
ing Laboratory prior to the shipment of further material by Systems Con-
trol to the Byron site; and (2) a 100 percent reinspection of Systems
Control instrument panels already shipped to Byron by February 1980.6
But, in resolving its concerns regarding the quality assurance program of
this contractor, the Board apparently proceeded on the assumption
(possibly erroneous) that all Systems Control material (not just instru-
ment panels) already shipped to Byron were to be reinspected. This is
seen from the Board’s statement:

We concluded that the Systems Control Corporation quality assurance program
broke down, was unreliable and fraudulent and that Applicant defaulted in its re-
spective oversight responsibility. The inquiry by the Department of Justice into al-
leged fraud at Systems Control was pending at the close of the record. Problems
with Systems Control were still open items with Region 1II. The Board noted that
the 100 percent reinspection of Systems Control work may remove the matter from
a direct safety concern. This factor, the reinspection of all of Systems Control’s
work, which by its nature is accessible for reinspection, points to a somewhat dif-
ferent conclusion than the Hatfield situation. The results of the reinspection can be
evaluated by the Staff as a matter of routine procedure as a delegable function.
There is nothing left to adjudicate with respect to Systems Control.6?

By letter of March 14, 1984, applicant’s counsel informed us that
onsite inspectors had identified deficient welds on cable pan hangers sup-
plied by Systems Control. We received further information in Board

.

65 See p. 1176, supra.

66 Tr, 2579.

67 LBP-84-2, supra, 19 NRC at 133.
68 /4. at 216.
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Notification 84-074 (April 17, 1984). We were not told precisely when
those hangers were shipped to Byron; all that we do know is that the ap-
plicant believes the welds were made prior to December 23, 1980. There
is at least the possibility that the hangers were still at Systems Control’s
plant in February 1980; if so, it would appear that either Pittsburgh Test-
ing Laboratory did not perform a 100 percent inspection or the inspec-
tion was not carefully performed. If, instead, the hangers were already
on the Byron site in February 1980, the question arises: why were not
the defects uncovered long ago? This matter also warrants exploration
on the evidentiary record.

D. What remains for determination is whether we should undertake
the conduct of the further hearing ourselves and, if not, whether the
remand should be to this Licensing Board or a differently constituted
one. As earlier noted, the applicant would prefer any additional evidence
to be taken by us; alternatively, it asks that a new licensing board be
established. On the other hand, given the taking of additional evidence,
the intervenors urge a remand to the existing Board. For its part, the
staff maintains that we should preside over the further hearing. If,
however, there is a remand, the staff agrees with the intervenors that
the existing Licensing Board should not be replaced. ‘

For the following reasons, we have chosen the course recommended
by the intervenors. 4

1. We reject summarily the applicant’s suggestion that any remand
be directed to a new licensing board. That suggestion appears to rest ex-
clusively on the applicant’s insistence that the existing Licensing Board
“has apparently been improperly influenced” by the information it re-
ceived at an ex parte, in camera hearing.®® With respect to that hearing,
the Board had this to say in its initial decision:

'On August 9 and 10, 1983 the Board heard from representatives of the Office of In-

spection and Enforcement, Region IlI, and the Office of Investigations, in camera
and ex parte, 1o learn the status of pending inspections and investigations. We deter-
mined that some of the inspections are of no further interest and all of the inspec-
tions and the investigations were in stages too early to produce reliable results.
Memorandum and Order, LBP-83-51, 18 NRC 253 (1983). Subsequently, and prior
to August 26, we again reviewed the transcript of the in camera, ex parte session in
connection with disclosing nonconfidential portions. The Board has not since
reviewed that transcript and we do not use that information in this decision.”®

69 Applicant’s Motion in the Alternative to Reopen the Record (February 13, 1984) at 6.
70 LBP-84-2, supra, 19 NRC at 215 n.75.
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The applicant has given us no cause to doubt the accuracy of the Board’s
representation that its decision was not influenced by the testimony pre-
sented at the hearing. Nor have we been provided with a credible basis
for concluding that that testimony might affect the Board’s appraisal of
the evidence adduced on remand. In the circumstances, the disqualifica-
tion of the Board would (1) be without legal or factual foundation; (2)
cast unwarranted aspersions on its members; and (3) undoubtedly
retard the completion of the remand inasmuch as the members of the
new licensing board assuredly would require time to familiarize them-
selves with the issues and existing record.”

2. The choice then is between the existing Licensing Board and this
Board. The only consideration possibly favoring our conducting the fur-
ther hearing is that one tier of appellate review would be eliminated. On
the other side of the scale are factors of at least equal weight. For one
thing, the Licensing Board has acquired some familiarity with the rein-
spection program as a result of having taken evidence over several days
on the subject. For another, given the extensive hearings held by it on
the various aspects of the issue of the adequacy of the applicant’s quality
assurance program, that Board is in a better position to evaluate ab initio
the relative significance of any new evidence. (It is for this reason that
we are calling upon that Board not merely to make additional findings
based on the further evidence, but also to reexamine the ultimate find-
ings in its initial decision to determine whether_they might require
alteration.) In light of these factors, there simply is insufficient cause for
us to undertake the record development function that, absent extraordi-
nary circumstances, should not be assumed by this appellate body but,
rather, left in the hands of the duly constituted trial tribunal — the
Licensing Board. )

This is not to say, of course, that we are insensitive to the fact that the
public interest (as well as that of all parties to the proceeding) will be
served by an expeditious ultimate resolution of the controversy. Indeed,
our retention of jurisdiction over the proceeding to await the completion
of the remand was prompted by a recognition of that fact.

71 We need not, and do not, now pass upon applicant's claim, renewed in its April 27, 1984 post-
argument supplemental memorandum, that the ex parte, in camera hearing violated constitutional and
statutory hearing rights. Even if there were a constitutional violation, no basis exists for not returning
the case to the same Licensing Board. In this connection, the applicant has not suggested that the mem-
bers of the Board are biased against it.
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III. CONCLUSION

For the foregoing reasons, the record is remanded to the Licensing
Board for a further evidentiary hearing on the quality assurance issue.”
Following the conclusion of that hearing, the Board shall render a sup-
plemental initial decision which is to include (1) its findings based upon
the additional evidence adduced; and (2) the modification or withdrawal
of any ultimate findings and conclusions in the Board’s January 13, 1984
initial decision that might require such treatment as a result of that addi-
tional evidence. Pending the rendition of the supplemental initial
decision, this Board will retain jurisdiction over the proceeding and the
applicant’s appeal from the initial decision.”

It is so ORDERED.

FOR THE APPEAL BOARD

C. Jean Shoemaker
Secretary to the
Appeal Board

72 Although the hearing must address those specific questions alluded to in Part I1.C. of this opinion,
the Licensing Board is free to include any other question (related to the reinspection program or
otherwise) that it deems relevant to the ultimate issue of whether, notwithstanding quality assurance
deficiencies, reasonable assurance exists that the Byron facility has been properly constructed.

73 With a single exception, our consideration of all non-quality assurance issues raised by the intervenors
will abide the event of the rendition of the supplemental initial decision. The exception is the financial
qualifications issue. The Licensing Board precluded the intervenors from pressing a contention that the
applicant was not financially qualified to operate the facility. It did so because, effective March 31, 1982,
the Commission had amended its regulations to remove financial qualifications issues from, inter alia,
licensing proceedings such as this one. 47 Fed. Reg. 13,750 (1982). Last February, however, the Court
of Appeals for the District of Columbia Circuit held the amended rule was not supported by its accom-
panying statement of basis and purpose, as required by the Administrative Procedure Act. Accordingly,
the court remanded the rule to the Commission for further proceedings consistent with its opinion. New
England Coalition on Nuclear Pollution v. NRC, 127 F.2d 1127 (D.C. Cir. 1984).

The court’s mandate having been issued, we solicited the views of the parties respecting the course
that now should be followed on the financial qualification question in this case. In addition, we expect
generic Commission guidance to be forthcoming shortly. Once it has been received and considered, we
will issue a further order on the matter.
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Cite as 19 NRC 1183 (1984) ALAB-771

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING APPEAL BOARD
Administrative Judges:

Gary J. Edles, Chairman
Dr. W. Reed Johnson
Dr. Reginald L. Gotchy

In the Matter of Docket No. 50-460-CPA

WASHINGTON PUBLIC POWER
SUPPLY SYSTEM
(WPPSS Nuclear Project No. 1) May 15, 1984

The Appeal Board affirms the Licensing Board’s decision, LBP-84-9,
19 NRC 497 (1984), granting summary disposition to the applicant on
the single admitted contention challenging the good cause for obtaining
a construction permit extension.

CONSTRUCTION PERMITS: EXPIRATION OF
COMPLETION DATE

Under Commission regulations, if construction of a nuclear power
plant is not complete by the latest date specified in the construction
permit, the permit expires and all rights thereunder are forfeited. 10
C.F.R. § 50.55(b); Atomic Energy Act of 1954, § 185, 42 U.S.C. § 2235.

CONSTRUCTION PERMITS: EXTENSION OF COMPLETION
DATE (GOOD CAUSE)

“Upon good cause shown, the Commission will extend the completion
date for a reasonable period of time.” 10 C.F.R. § 50.55(b).
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CONSTRUCTION PERMITS: EXTENSION OF COMPLETION
DATE (EFFECT OF APPLICATION)

A timely filed application for extension of an existing construction
permit automatically extends the permit until the extension application
is determined. 10 C.F.R. § 2.109.

CONSTRUCTION PERMITS: EXTENSION OF COMPLETION
DATE (HEARING ON APPLICATION)

Hearings are mandated for applications for initial construction permits
and, therefore, such applications may not be disposed of summarily,
even if uncontested. See section 189 of the Atomic Energy Act, 42
U.S.C. § 2239; 10 C.F.R. §§ 2.749(d), 2.104(b) (2), (3). Permit amend-
- ment cases, however, are not subject to the mandatory hearing require-
ment and summary disposition limitation. See Washington Public Power
Supply System (WPPSS Nuclear Project, Nos. 1 & 2), CLI-82-29, 16
NRC 1221, 1231 (1982) (hearing on extension request to be held only if
petitioner can satisfy requirements of 10 C.F.R. § 2.714); Georgia Power
Co. (Alvin W, Vogtle Nuclear Plant, Units 1 and 2), ALAB-291, 2 NRC
404, 407 n.5 (1975). Cf. Long Island Lighting Co. (Shoreham Nuclear
Power Station, Unit 1), LBP-82-41, 15 NRC 1295 (1982).

RULES OF PRACTICE: SUMMARY DISPOSITION

Summary disposition of a contention may be granted based on plead-
ings alone, or pleadings accompanied by affidavits or other documentary
information, where there is no genuine issue as to any material fact that
warrants a hearing.

CONSTRUCTION PERMITS: EXTENSION OF COMPLETION
DATE (SCOPE OF PROCEEDING)

To be admissible, a contention in a construction permit extension
case must either challenge the applicant’s reasons for delay or seek to
show that other reasons, not constituting good cause, are the principal
basis for delay. CLI-82-29, supra, 16 NRC at 1230.

CONSTRUCTION PERMITS: EXTENSION OF COMPLETION -
DATE (SCOPE OF PROCEEDING)

Permit extension proceedings are not intended to permit periodic
relitigation of health, safety, or environmental questions between the
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time a construction permit is granted and the time the facility is author-
ized to operate. /d. at 1228.

CONSTRUCTION PERMITS: EXTENSION OF COMPLETION
DATE (SCOPE OF PROCEEDING)

A two-pronged test for determining whether a contention is within
the scope of a permit extension proceeding is: (1) the construction
delays at issue have to be traceable to the applicant and (2) the delays
must be “dilatory,” i.e., the intentional delay of construction without a
valid purpose. Washmglon Public Power Supply System (WPPSS Nuclear
Project No. 2), ALAB-722, 17 NRC 546, 551, 552 (1983), cited with ap-
proval in Public Service Co. of New Hampshire (Seabrook Station, Unit
2), CLI1-84-6, 19 NRC 975, 978 (1984).

CONSTRUCTION PERMIT PROCEEDINGS: EXTENSION OF
COMPLETION DATE (SCQPE OF PROCEEDING)

Intentional delay of construction by a construction permit holder for
financial reasons constitutes a valid business purpose and is not dilatory
for the purpose of determining a contention within the scope of a permit
extension proceeding. Similarly, questions about the need for power,
cost of completion and financial consequences are not admissible
contentions. CLI1-84-6, supra, 19.NRC at 978-79 & n.2.

ADJUDICATORY BOARDS: ROLE

It is not the mission of the adjudicatory boards to superintend utility
management when it makes business judgments. Dertroit Edison Co.
(Enrico Fermi Atomic Power Plant, Unit No. 2), ALAB-475, 7 NRC
752, 757-58 (1978). .

CONSTRUCTION PERMITS: EXTENSION OF COMPLETION
DATE (REASONABLE PERIOD) '

Under 10 C.F.R. § 50.55(b) of the Commission’s regulations, the
completion date specified in a construction permit may be extended for
a reasonable period of time. The purpose behind this “reasonable period
of time" requirement is to ensure that the applicant does not select a
completion date that frustrates the NRC’s regulatory oversight. Selection
of a date that permits examination of a new extension request in a
timely fashion is consistent with 10 C.F.R. § 50.55.
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APPEARANCES

Nina Bell, Washington, D.C., for the intervenor Coalition for Safe
Power.

Nicholas S. Reynolds and Sanford L. Hartman, Washington, D.C., for
the applicant Washington Public Power Supply System.

Mitzi A. Young and Mary E. Wagner for the Nuclear Regulatory Com-
mission staff.

DECISION

The Nuclear Regulatory Commission’s regulations provide that if con-
struction of a nuclear power plant is not complete by the latest date
specified in the permit, “the [construction] permit shall expire and all
rights thereunder shall be forfeited.”! Nevertheless, “upon good cause
shown the Commission will extend the completion date for a reasonable
period of time.”"?

The outstanding permit held by the Washington Public Power Supply
System (WPPSS) for Unit 1 contains a completion date of January 1,
1982. WPPSS timely filed an application for a permit amendment ex-
tending that date to June 1, 1986.3 The facility is slightly more than 60
percent complete. The Coalition for Safe Power (Coalition) requested a
hearing on the application.

The Commission reviewed the Coalition’s request and determined
that only one of several contentions the Coalition sought to raise — i.e.,
one dealing with whether delays in construction were under the full con-
trol of WPPSS management — was potentially pertinent to an extension
proceeding.* The Commission ruled that, under section 185 of the
Atomic Energy Act and 10 C.F.R. § 50.55(b), “the scope of a construc-
tion permit extension proceeding is limited to direct challenges to the
permit holder’s asserted reasons that show ‘good cause’ justification for

110 C.F.R. § 50.55(b). The Commission promulgated these regulations pursuant to section 185 of the
Atomic Energy Act of 1954, as amended, 42 U.S.C. § 2235.

210 C.F.R. § 50.55(b).

3 A timely filed application for extension of an existing permit automatically extends the permit until
the extension application is determined. 10 C.F.R. § 2.109.

4 Washington Public Power Suppb' System (WPPSS Nuclear Project Nos. 1 & 2), CLI-82-29, 16 NRC
1221, 1230-31 (1982).
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the delay.”s The Commission observed generally that the availability of
a subsequent operating license proceeding, and the opportunity of any
person in the interim to ask the NRC staff to institute a show cause
proceeding, are sufficient to assure an available forum in which to raise
health, safety, or environmental questions.t It referred the Coalition’s
hearing request to the Licensing Board to determine whether the Coali-
tion satisfied the balance of the hearing requirements contained in 10
C.F.R.§ 2.714 and, if so, to conduct any necessary hearing.’?

WPPSS thereafter filed an amendment to its application seeking a fur-
ther extension from 1986 to June 1, 1991. In light of the amendment,
the Board permitted the Coalition to propose additional contentions.
Subsequently the Board rejected contentions relating to the 1986 exten-
sion but admitted a single contention with regard to the 1991 extension,
as follows:

Petitioner contends that the Permittee’s decision in April 1982 to “defer” construc-
tion for two to five years, and the subsequent cessation of construction at WNP-1,
was dilatory. Such action was without “good cause™ as required by 10 C.F.R.
50.55(b). Moreover, the modified request for extension of completion date to 1991
does not constitute a “reasonable period of time” provided for in 10 C.F.R.
50.55(b).2

In response to motions by the applicant and the NRC staff, the Licens-
ing Board thereafter granted summary disposition on the one admitted
contention.’ The Board found, based on what it believed to be uncon-
tested facts, that the deferral and cessation of construction of Unit 1
stemmed from a lack of financial resources to complete both Units 1 and
3 and a forecast of no demand for Unit 1’s electric power until at least
1986. These factors, in the Board’s view, constituted “good cause” for
the delay and justified a grant of the extension application. In reaching
its decision, the Board accepted the Coalition’s assertion that other
alternatives, such as cancellation of Unit 1 entirely, might be more
prudent, as well as the Coalition’s appraisal that the economic situation
would eventually cause abandonment of the facility. Nevertheless, the
Board declined to substitute its judgment for that of the company in
selecting among options currently available. It thus determined that

51d. a1 1229.
6 Ibid.
71d. at 1231,

8 Memorandum and Order (Admitting Intervenor and Contention) (March 25, 1983) at 4.5
(unpublished).

9 LBP-84.9, 19 NRC 497 (1984),
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WPPSS’s action constituted good cause for the extension, even if there
were preferable options and the deferral ultimately proves unavailing.

The Coalition appeals. It attacks the Board’s decision essentially from
two directions. First, it asserts that the use of summary disposition con-
travenes certain procedural requirements in 10 C.F.R. §§ 2.749(d) and
2.760.19 Second, it charges that the Board misapplied the criteria for sum-
mary disposition and erroneously found that there are no material facts
in issue.!! WPPSS and the NRC staff support the Board‘s result. We
affirm.

I.

The Coalition argues that the Board’s dismissal of the entire proceed-
ing violates section 2.749(d) because that provision restricts the use of
summary disposition in construction permit proceedings to a “‘determina-
tion of specific subordinate issues™ not including “the ultimate issue as
to whether the permit shall be issued.” The Coalition misreads the
regulation.

Construction permit proceedings are only those involving applications
for issuance of the initial permit. The instant case, in contrast, is a
permit amendment proceeding. Becauseé the Commission’is required by
section 189 of the Atomic Energy Act to hold a hearing with respect to
applications for initial construction permits even if an application is
uncontested, a licensing board may not in such cases dispose summarily
(i.e., without the required hearing) of the ultimate question of whether
a permit shall issue.!? Section 2.749(d) is intended to implement that
statutory requirement by prohibiting summary disposition in proceedings

“involving a construction permit where a hearing is required by law.”"
Permit amendment cases, however, are not subject to the mandatory
hearing requirement so the limitation contained in section 2.749(d) is
inapplicable.4

10 Appeal by Coalition for Safe Power of Licensing Board Order Dated February 2 [sic], 1984 Granting
Applicant and NRC Staff Motions for Summary Disposition (March 19, 1984) at 1-4.
1114, at 4-13.
12 5e¢ 10 C.F.R. §§ 2.104(b)(2), (3). Hearings were held in this case for the initial construction permit.
See L)BP -75-41, 2 NRC 131 (1975) and LBP-75-72, 2 NRC 922 (1975), affd, ALAB-309, 3 NRC 31
(1976
1337 Fed. Reg. 15,127, 15,129 (1972).
14 CL1-82-29, supra, 16 NRC at 1231 (hearing on extension request to be held only if pclmoncr can
satisfy requirements of 10 C.F.R. § 2.714); Georgia Power Co. (Alvin W. Vogtle Nuclear Plant, Units 1
and 2), ALAB-291, 2 NRC 404, 407 n.5 (1975). C/. Long Island Lighting Co. (Shoreham Nuclear Power
Station, Unit 1), LBP-82-41, 15 NRC 1295 (1982).

(Continued)
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The Coalition also contends that the Board’s decision contravenes sec-
tion 2.760 because its opinion was not supported by reliable, probative
and substantial evidence. We disagree. Summary disposition may be
granted based on pleadings alone, or pleadings accompanied by affidavits
or other documentary information, where there is no genuine issue as to
any material fact that warrants a hearing and the moving party is entitled
to a decision in its favor as a matter of law.!S As discussed in more detail
below, we believe the Board’s decision is amply documented.

11,

In three opinions over the past eighteen months the Commission and
this Board enunciated the criteria to be followed by licensing boards in
examining permit extension requests.'® In an opinion involving the in-
stant permit extension request and a companion request for extension of
the permit for WPPSS Unit 2, the Commission ruled that, under the
Atomic Energy Act and its regulations, the focus of a permit extension
case is on the “reasons that have contributed to the delay in construction
and whether those reasons constitute ‘good cause’ for the extension.”!?
Stated differently, to be admissible a contention must either *“challenge
the [applicant’s] reasons for delay [or] seek to show that other reasons,
not constituting good cause, are the principal basis for the delay.”!®
Permit extension proceedings are not intended to permit *“*periodic reliti-
gation of health, safety, or environmental questions ... between the
time a construction permit is granted and the time the facility is author-
ized to operate.”™?

We refined the Commission’s guidance into a two-pronged test for
determining whether a contention is within the scope of a permit exten-
sion proceeding. *‘First, the construction delays at issue have to be
traceable to the gpplicanl. Second, the delays must be ‘dilatory.” 20 We

The Coalition asscrts, additionally, that the limitation in 10 C.F.R. § 2.749(d) is applicable because,
by challenging the nced for power, the Coalition called into question the “fundamental basis upon
which the original construction permit was issucd.™ Appcal by Coalition at 2. Neither the fact that an in-
tervenor sceks to raisc in an extension casc issucs previously decided in the original permit proceeding,
nor the fact that an amendment application, il granted, extends the effectiveness of the original permit
serves to transform the application into onc for an initial permit or to reopen the original procecding. -
1510 C.F.R. § 2.749(d).

16 public Service Co. of New Hampshire (Scabrook Station, Unit 2), CLI-84-6, 19 NRC 975 (1984);
CLI1-82-29, supra; Washington Public Power Supply System (WPPSS Nuclear Project No. 2), ALAB-722,
17 NRC 546 (1983).

17CL1-82-29, supra. 16 NRC at 1228,

18 44, a1 1230.

19 44, at 1228,

20 ALAB-722, supra, 17 NRC at 551,
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defined “dilatory™ for such purposes as ‘“the intentional delay of con-
struction without a valid purpose.”? The Commission endorsed our pro-
mulgation of this test in its Seabrook opinion.?? In doing so, it noted
that delay for financial reasons constitutes a valid business purpose.?
Applying the test, the Commission ruled out *questions about the need
for power, cost of completion and financial consequences to both the
utility and to the ratepayers.”

The Coalition raises three issues for litigation in this case. First, it pro-
poses to demonstrate that the reasons for the delay in construction are
no present or future need for WPPSS 1 power, a permanent lack of
funds, and the negative effect on rates of completing the plant — not a
temporary slowing of demand and a temporary lack of funds, as alleged
by the applicant. Second, it would assertedly show that the applicant’s
action is imprudent given other available alternatives. Third, it seeks to
prove that the deferral period is demonstrably too short. It claims, in
this latter regard, that acceptance of the 1991 date by the Board essential-
ly renders 10 C.F.R. § 50.55(b) meaningless. We believe the Licensing
Board properly applied the summary disposition criteria and correctly
found that there were no material facts in dispute when it granted the
motions filed by WPPSS and the stafT.

A. There is no dispute that the forecast of no demand for the electric
power to be generated at Unit 1 by 1986 and the lack of financial
resources to complete the project prompted the deferral decision. The
only facts controverted are whether such conditions are temporary or
permanent, and whether the effect of completion on utility rates also
played a role. The Board found that the resolution of these disputes was
immaterial to its decision,?® and we agree. To justify denial of a permit
extension, we must find that the delay is “dilatory.” Delay genuinely
and primarily attributable to lower expected demand for power or finan-
cial circumstances, whether of limited or indefinite duration, represents
a valid business purpose and is perforce not dilatory.

B. We believe that the Licensing Board correctly concluded that it
should not substitute its judgment for that of the applicant in selecting
one among a number of reasonable business alternatives.? It is not our
mission to superintend utility management when it makes business judg-

2114 a1 552,

22 CL1-84-6, supra, 19 NRC at 978.
214 at979 n.2.

24 14, a1 978-79.

15 L BP-84-9, supra. 19 NRC at 503-05.
26 14, a1 505.

1190



ments for which it is ultimately responsible.?’” The Coalition does not
claim that the extension has genuine and immediate health, safety, or
environmental implications. That being so, we find that there were no
facts appropriate for hearing.

C. Section 185 of the Atomic Energy Act authorizes the
Commission, for good cause shown, to extend the completion date con-
tained in the permit. In section 50.55(b) of the regulations, the Commis-
sion added the regulatory requirement that such extension be “for a rea-
sonable period of time.” The application before us would extend the
permit to no later than 1991. The Coalition challenges the reasonable-
ness of the period by asserting that the plant cannot be completed by
that time and argues that prolonged delay might well lead to a deteriora-
tion of equipment. The Board declined to allow litigation of the issue. It
concluded, in the first place, that nothing in the Atomic Energy Act or
the regulations suggests that one may challenge an extension request as
insufficient. In the Board’s judgment, the effect of any error in the time
estimate would, at worst, require the applicant to apply for another ex-
tension and demonstrate anew that good cause exists for the further
extension.? Moreover, it found that the health, safety and environmen-
tal effects of construction delays are better left to the operating license
proceeding.??

While not necessarily in agreement with everything the Board said,
we decline to upset its determination. Like the Board, we accept for pres-
ent purposes the Coalition’s factual assertion that the plant cannot be
completed by 1991. Although the applicant is required by statute and
our regulations to fix a date certain for completion of the plant when
making its extension request, what seems plain is that current circum-
stances prevent the selection of a completion date with total confidence.
We agree with the Licensing Board, however, that the purpose behind
the ‘‘reasonable period of time™ requirement contained in section
50.55(b) is to ensure that the applicant not select a completion date that
frustrates our regulatory oversight.’® Obviously, in most cases the

:7 Der)roll Edison Co. (Enrico Fermi Atomic Power Plant, Unit No. 2), ALAB-475, 7 NRC 752, 757-58
1978).

28 1.BP-84-9, supra, 19 NRC at 506,

29 14, at 506-07. The Board noted that a contention regarding unnamed construction defects that might
result from the applicant’s method of preserving the construction during the period of deferral has been
admitted in the operating license proceeding. /d. at 506.

30The Board noted that it might view the matter differently if the Coalition alleged that the applicant
had decided to abandon the plant. /d. at 505. On brief to us the Coalition asserts that the lack of need
for power and lack of financing “were more or less permanent™ but does not offer to prove that the
WPPSS management has decided on abandonment. Appeal by Coalition at 6. Thus, we need not reach
the issue of whether abandonment would raise a material factual question.
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“reasonable period of time” will coincide with the most likely comple-
tion date. But, in the absence of a showing that the applicant’s selection
of the proposed completion date will compromise the Commission’s
oversight responsibilities, we believe that the selection of a date that per-
mits examination of a new extension request in a timely fashion is con-
sistent with 10 C.F.R. § 50.55. We also assume, for the purposes of sum-
mary disposition, that some equipment deterioration may occur as a
result of the delay. We concur in the Licensing Board’s judgment,
though, that such matter is better evaluated empirically in the operating
license case.

The Licensing Board’s decision is affirmed.
It is so ORDERED.

FOR THE APPEAL BOARD

Barbara A. Tompkins
Secretary to the
Appeal Board
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Cite as 19 NRC 1193 (1984) ALAB-772

UNITED STATES bF AMERICA
"NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING APPEAL BOARD
Administrative Judges:

Gary J. Edles, Chairman
Dr. John H. Buck
Christine N. Kohl

In the Matter of Docket No. 50-289-SP
(Management Phase)

METROPOLITAN EDISON COMPANY,
et al.
(Three Mile Island Nuclear
Station, Unit 1) May 24, 1984

Acting on the appeals of three intervenor groups from the Licensing
Board decisions concluding that the licensee has demonstrated its
managerial capability and technical resources to operate Unit 1 of the
Three Mile Island reactor in a safe manner, the Appeal Board remands
the proceeding to the Licensing Board for further hearing on, inter alia,
the adequacy of licensee’s training program. In addition, the Appeal
Board grants an intervenor group’s motion to reopen the record for a
hearing on allegations of improper leak rate practices at TMI-1.

RULES OF PRACTICE: RESPONSIBILITIES OF PARTIES

Parties in NRC adjudicatory proceedings have an obligation to apprise
the boards of significant new information. See Duke Power Co. (William
B. McGuire Nuclear Station, Units 1 & 2), ALAB-143, 6 AEC 623,
625-26 (1973).
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ATOMIC ENERGY ACT: DUTY OF LICENSEES

Under the Atomic Energy Act, licensees are required to comply with
Commission requirements for the protection of the public health and
safety. See section 103b of the Atomic Energy Act, 42 U.S.C. § 2133b.

ATOMIC ENERGY ACT: LICENSEE’'S CHARACTER

Under the Atomic Energy Act, the Commission is authorized to con-
sider a licensee’s character or integrity in deciding whether to continue
or revoke its operating license. See section 182a of the Atomic Energy
Act, 42 US.C. § 2232a; Houston Lighting and Power Co. (South Texas
Project, Units 1 and 2), CLI-80-32, 12 NRC 281, 291 (1980). See also
Consumers Power Co. (Midland Plant, Units 1 and 2), CLI-83-2, 17
NRC 69, 70 (1983); id., ALAB-106, 6 AEC 182, 184 (1973).

ATOMIC ENERGY ACT: DUTY OF LICENSEES

A licensee of a nuclear power plant has a great responsibility to the
public, one that is increased by the Commission’s heavy dependence on
the licensee for accurate and timely information about the facility and its
operation. Hamlin Testing Laboratories, Inc. v. AEC, 357 F.2d 632, 638
(6th Cir. 1966); Petition for Emergency and Remedial Action, CL1-78-6, 7
NRC 400, 418-19 (1978).

EVIDENCE: TESTIMONY BY CONSULTANTS

The value of testimony by a witness at NRC proceedings is not under-
mined merely by the fact that the witness is a hired consultant of a
licensee. See Louisiana Power and Light Co. (Waterford Steam Electric
Station, Unit 3), ALAB-732, 17 NRC 1076, 1091 (1983).

RULES OF PRACTICE: FINDINGS OF FACT (EFFECT OF
FAILURE TO FILE)

Parties who fail to file proposed findings of fact and conclusions of law
on a matter may be deemed to be in default and to have waived any fur-
ther right to pursue the issue. 10 C.F.R. § 2.754. See Detroit Edison Co.
(Enrico Fermi Atomic Power Plant, Unit 2), ALAB-709, 17 NRC 17,
23 (1983).
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EVIDENCE: CREDIBILITY (DEMEANOR OF WITNESS)

Where credibility of evidence turns on the demeanor of a witness, the
appeal board gives the judgment of the trial board which saw and heard
the testimony particularly great deference. Duke Power Co. (Catawba
Nuclear Station, Units 1 and 2), ALAB-355, 4 NRC 397, 404 (1976).

EVIDENCE: CREDIBILITY (DEMEANOR OF WITNESS)

Demeanor evidence is of little value where other testimony, documen-
tary evidence, and common sense suggest a contrary result. See Millar v.
FCC, 707 F.2d 1530, 1539-40 (D.C. Cir. 1983); Local 441, IBEW v.
NLRB, 510 F.2d 1274, 1276 (D.C. Cir. 1975).

ATOMIC ENERGY ACT: LICENSING STANDARDS
(LICENSEE’S MANAGEMENT COMPETENCE)

Ethics and technical proficiency are both legitimate areas of inquiry in
the consideration of a licensee’s overall management competence.

ATOMIC ENERGY ACT: LICENSEE TRAINING PROGRAMS
(ROLE OF STAFF)

An active role in reviewing and auditing licensee training programs
and examinations is contemplated for the NRC staff under Commission
regulations. See generally 10 C.F.R. §§ 55.10(a)(6), 55.33(a)(4). See
also 10 C.F.R. Part 55, Appendix A; NUREG-0660 (May 1980), Task
L.A.2; Reg. Guide 1.8, “Personnel Qualification and Training,” 2d pro-
posed rev. 2 (1980), §§ 2.2.2, 2.2.7.

REGULATIONS: EFFECT (CONFLICT WITH LICENSING
BOARD REQUIREMENTS)

The promulgation of more stringent regulations, applicable to all
licensees, supersedes less stringent requirements imposed by a licensing
board in a particular proceeding.

LICENSING BOARDS: AUTHORITY TO REGULATE
PROCEEDINGS

A licensing board may alter the usual order of presentation of evidence
and require an intervenor that would normally follow a licensee to pro-

1195



ceed with its case first. This course of action is appropriate where, for.
example, the intervenor has failed to comply with discovery requests
and orders. See Northern States Power Co. (Minnesota) (Tyrone Energy
Park, Unit 1), LBP-77-37, 5 NRC 1298, 1300-01 (1977), cited with ap-
proval in Pennsylvania Power and Light Co. (Susquehanna Steam Electric
Station, Units 1 and 2), ALAB-613, 12 NRC 317, 338 (1980); Public
Service Co. of Indiana (Marble Hill Nuclear Generating Station, Units 1
and 2), ALAB-459, 7 NRC 179, 188 (1978); 10 C.F.R. § 2.731; 10
C.F.R. Part 2, Appendix A, § V(d)(4); 5 U.S.C. § 556. The burden of
proof on licensee, however, remains unchanged in these circumstances.
See Consumers Power Co. (Midland Plant, Units 1 & 2) ALAB-315, 3
NRC 101, 105 (1976).

RULES OF PRACTICE: BURDEN OF GOING FORWARD

Where an intervenor raises a particular contention challenging a licen-
see’s ability to operate a nuclear power plant in a’safe manner, the inter-
venor necessarily assumes the burden of going forward with the evidence
to support that contention. See Consumers Power Co. (Midland Plant,
Units 1 and 2), ALAB-123, 6 AEC 331, 345 (1973).

RULES OF PRACTICE: REPRESENTATION (CHANGE IN
REPRESENTATIVE) ‘

When a party is permitted to enter a case late, it is expected to take
the case as it finds it. It follows that when a party that has participated in
a case all along simply changes representatives in midstream, knowledge
of the matters already heard and received into evidence is imputed to it.

RULES OF PRACTICE: REPRESENTATION
(NON-ATTORNEY REPRESENTATIVE)

The NRC’s Rules of Practice permit non-attorneys to appear and rep-
resent their organizations in agency proceedings. See 10 C.F.R.
§ 2.713(b). Compare 49 C.F.R. §§ 1103.2, 1103.3 (Interstate Commerce
Commission); 2d Cir. § 46(d); 3d Cir. R. 9; Fed. Cir. R. 7(a)

RULES OF PRACTICE: RESPONSIBILITIES OF PARTIES

Although the NRC adjudicatory boards do not hold lay representatives
to as high a standard as they do lawyers, all representatives have a re-
sponsibility to comply with and be bound by the same agency procedures
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as all other parties, even where a party is hampered by limited
resources. Statement of Policy on Conduct of Licensing Proceedings,
CLI-81-8, 13 NRC 452, 454 (1981). See, e.g., Pennsylvania Power and
Light Co. (Susquehanna Steam Electric Station, Units 1 and 2),
ALAB-693, 16 NRC 952, 956-57 (1982).

LICENSING BOARDS: DISCRETION IN MANAGING
PROCEEDINGS (CALLING OF EXPERT WITNESSES)

An adjudicatory board should call upon independent experts to assist
the board itself only in the most extraordinary circumstances — i.e.,
when a board simply cannot otherwise reach an informed decision on
the issue involved. South Carolina Electric and Gas Co. (Virgil C.
Summer Nuclear Station, Unit 1), ALAB-663, 14 NRC 1140, 1146
(1981).

OPERATING LICENSE: TECHNICAL SPECIFICATIONS
(STATUS)

Technical specifications for a nuclear facility are part of the operating
license for the facility and are legally binding. See Portland General Elec-
tric Co. (Trojan Nuclear Plant), ALAB-531, 9 NRC 263, 272-73 (1979).

RULES OF PRACTICE: REOPENING OF PROCEEDINGS

In order to prevail on a motion to reopen the record, the proponent of
the motion must show that the motion is timely, that it addresses a sig-
nificant issue, and that it may alter the outcome. Pacific Gas and Electric
Co. (Diablo Canyon Nuclear Power Plant, Units 1 and 2), ALAB-598,
11 NRC 876, 879 (1980).

EVIDENCE: ADMISSIBILITY (ACCIDENT REPORTS)

Documents such as a Congressional report on an accident generally
must be proffered in a timely manner and sponsored by a witness in
order to be admitted into evidence. See Duke Power Co. (William B.
McGuire Nuclear Station, Units 1 and 2), ALAB-669, 15 NRC 453, 477
(1982).
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LICENSING BOARDS: RESPONSIBILITIES (RESOLUTION
OF ISSUES IN SPECIAL PROCEEDINGS)

In a special proceeding, where the Commission has specified the
issues for hearing, a licensing board is obliged to resolve all such issues,
even in the absence of active participation by intervenors.

ADJUDICATORY BOARDS: DELEGATED AUTHORITY
(RELATION TO NRC STAFF)

NRC adjudicatory boards lack the authority to direct the staff in the
performance of its duties. See Carolina Power and Light Co. (Shearon
Harris Nuclear Power Plant, Units 1, 2, 3, and 4), CLI-80-12, 11 NRC
514, 516 (1980).

LICENSING BOARDS: DISCRETION IN MANAGING
PROCEEDINGS (CALLING OF NON-EXPERT WITNESSES)

In the proper circumstances, an adjudicatory board is empowered to
call and examine witnesses of whom the board is aware and who are
likely to have (factual) information necessary for the proper resolution
of the issues before it. See generally 10 C.F.R. § 2.718. Compare
Summer, supra, 14 NRC at 1152-57.

ENFORCEMENT ACTIONS: EFFECT ON
LICENSING ACTIONS

Because the independence of adjudicatory boards is essential to pre-
serve the integrity of the hearing process, the board in an operating
license adjudication is not bound by a decision of the Director of Inspec-
tion and Enforcement in an enforcement action. South Texas, supra, 12
NRC at 289,

ATOMIC ENERGY ACT: LICENSEE CHARACTER
(CORPORATE PHILOSOPHY AND MANAGEMENT)

Replacing corporate managers can result in a change in overall éorpo-
rate philosophy and management.
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ADJUDICATORY PROCEEDINGS: FINANCIAL ASSISTANCE
TO INTERVENORS

Under appropriations legislation for the NRC for fiscal years 1980 and
1981, the Commission is precluded from providing financial assistance
to intervenors. See Houston Lighting and Power Co. (Allens Creek Nucle-
ar Generating Station, Unit No. 1), ALAB-625, 13 NRC 13, 14-15
(1981). .

TECHNICAL ISSUES DISCUSSED

Training and testing of licensed and non-licensed personnel;

Staffing and work hours;

Maintenance (deferral, record keeping, priorities, overtime);

Corporate Organization (command and administrative structure,
financial/technical relationship).

APPEARANCES

Marjorie M. Aamodt and Norman O. Aameodt, Coatesville,
Pennsylvania, intervenors pro se.

Louise Bradford and Joanne Doroshow, Harrisburg, Pennsylvania, for
intervenor Three Mile Island Alert, Inc.

Ellyn R. Weiss, Washington, D.C., for intervenor Union of Concerned
Scientists.

Ernest L. Blake, Jr. (with whom George F. Trowbridge, Bonnie S.
Gottlieb, and Deborah B. Bauser were on the brief),
Washington, D.C., for licensee Metropolitan Edison Company.

Jack R. Goldl;erg for the Nuclear Regulatory Commission staff.
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DECISION

In several previous decisions, we addressed the emergency planning,
environmental, and design issues raised in this special proceeding. See
ALAB-697, 16 NRC 1265 (1982); ALAB-698, 16 NRC 1290 (1982),
modified, CL1-83-7, 17 NRC 336, and rev'd in part, CL1-83-22, 18 NRC
299 (1983); ALAB-705, 16 NRC 1733 (1982), petition for review pending
sub nom. Union of Concerned Scientists v. NRC, No. 83-1503 (D.C. Cir.
filed May 9, 1983); ALAB-729, 17 NRC 814 (1983), review pending,
Commission Order of January 27, 1984 (unpublished). We now turn to
the only matter remaining for this Appeal Board’s consideration, the
ability of licensee’s management to operate Unit 1 of the Three Mile
Island facility (TMI-1) in a competent, responsible, and safe manner.

Three intervenor groups — Marjorie and Norman Aamodt, Three
Mile Island Alert, Inc. (TMIA), and the Union of Concerned Scientists
(UCS)! — appeal the Licensing Board’s decisions concluding that licen-

1 UCS, although an active fitigant in other phases of this proceeding, participated to only a limited
extent in the management phase. No party, however, has objected to its appeal and thus we have given
full consideration to the essentially legal arguments advanced in its brief.

- The Commonwealth of Pennsylvania originally appealed from the Licensing Board’s decisions but
later withdrew afier entering a stipulation with licensee. In an unpublished order issued December 22,
1983, we approved this action.
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see has demonstrated its managerial capability and technical resources to
operate TMI-1 in a safe manner. See LBP-81-32, 14 NRC 381 (1981),
and LBP-82-56, 16 NRC 281 (1982). Each argues, though on somewhat
different grounds, that the Board erred in authorizing restart. Licensee
and the NRC staff support affirmance of the Licensing Board’s
decisions. As we explain below, the present state of the record in several
areas does not permit us to make an ultimate judgment on the licensee’s
competence. Accordingly, we remand this proceeding to the Licensing
Board for further hearing, primarily on the adequacy of licensee’s train-
ing program. In addition, we grant the Aamodts’ motion to reopen the
record for a hearing on the allegations of falsification of leak rate records
at TMI-1.

I. BACKGROUND

This proceeding began approximately five years ago when, in response
to the March 1979 accident at Unit 2 of the TMI facility, the Commis-
sion ordered a hearing to be conducted prior to restart of TMI-1.2 The
Commission found that “the unique circumstances at TMI require that
[certain] safety concerns . .. be resolved prior to restart.” CLI-79-8, 10
NRC 141, 143 (1979). Among them were *“questions about the manage-
ment capabilities and technical resources of [licensee], including the
impact of the Unit 2 accident on these.” Ibid. The Commission also
identified specific short-term actions that licensee was to be required to
complete before it could safely resume operation. Two are relevant to
this phase of the proceeding:

1.(e) [The licensee shall] [aJugment the retraining of all Reactor Operators and
Senior Reactor Operators assigned to the control room including training in
the areas of natural circulation and small break loss of coolant accidents includ-
ing revised procedures and the TMI-2 accident. All operators will also receive
training at the B&W [Babcock & Wilcox) simulator on the TMI-2 accident and
the licensee will conduct a 100 percent reexamination of all operators in these
areas. NRC will administer complete examinations to all licensed personnel in
accordance with 10 CFR 55.20-23.

2 At the time of the accident, TMI-1 had been shut down for refueling. It has remained in cold shut-
down ever since. Although the Commission has delegated to us the initial responsibility for disposing of
appeals on the merits, it has retzined authority to decide if and when the plant should actually be permit-
ted to restart. CLI-81-19, 14 NRC 304, 305-06 (1981). That determination is now scheduled for June
1984. Memorandum for the Parties from S.J. Chilk, Secretary to the Commission, “Tentative Commis-
s;igosn )Vicv;s and Plan for Resolution of Management Integrity Issues Prior to Restant”™ (January 27,

4), at 3.
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6. The licensee shall demonstrate [its] managerial capability and resources to
operate Unit 1 while maintaining Unit 2 in a safe configuration and carrying
out planned decontamination and/or restoration activities. Issues to be ad-
dressed include the adequacy of groups providing safety review and operational
advice, the management and technical capability and training of operations
staff, the adequacy of the operational Quality Assurance program and the facili-
ty procedures, and the capability of important support organizations such as
Health Physics and Plant Maintenance.

Id. at 144-45. See id. at 146, 149, The Licensing Board presiding over
the hearing was to consider, among other things, whether these short-
term actions *“are necessary and sufficient to provide reasonable assur-
ance that [TMI-1] can be operated without endangering the health and
safety of the public, and should be required before resumption of opera-
tion should be permitted.” Id. at 148.

The Commission later provided more guidance to the Board concern-
ing the hearing on these *“management competence” issues. It directed
the Board to examine the following broad issues:

(1) whether Metropolitan Edison’s management is sufficiently staffed, has sufficient
resources and is appropriately organized to operate Unit 1 safely; (2) whether facts
revealed by the accident at Three Mile Island Unit 2 present questions concerning
management competence which must be resolved before Metropolitan Edison can
be found competent to operate Unit 1 safely; and (3) whether Metropolitan Edison
is capable of operating Unit 1 safely while simultaneously conducting the clean-up
operation at Unit 2,

CLI-80-5, 11 NRC 408, 408 (1980).> The Commission also refined
these into 13 “specific issues” warranting the Board’s attention. (These
include issues that relate to corporate structure, maintenance, safety
review, and in-house technical resources; all 13 are set forth in Appendix
A to this opinion.) d. at 408-09.

Numerous parties intervened and participated in the extensive hear-
ings on management issues before the Licensing Board. Shortly before
the Board was to issue its partial initial decision on this subject,
however, the NRC staff notified it of cheating and other irregularities in
connection with the April 1981 reactor operator examinations that the
Commission had ordered. Consequently, the Board issued its decision in
August 1981 but retained jurisdiction to consider how the outcome of

3In CLI-81-17, 14 NRC 299 (1981), the Commission authorized the formal transfer of the operating
license for TMI-1 from Metropolitan Edison Company to the newly formed General Public Utilities
subsidiary, GPU Nuclear Corporation (GPUN). It also instructed the Licensing Board to consider the
management competence of GPUN, rather than that of Metropolitan Edison.
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the then-pending cheating investigation might affect its conclusions on
management competence. The Board explained:

The issues of Licensee’s management integrity, the quality of its operating
personnel, its ability to staff the facility adequately, its training and testing program,
and the NRC process by which the operators would be tested and licensed, are all
important issues considered in this partial decision. We will consider carefully the
effect on such issues of the anticipated NRC StafT report, any further action by the
Licensee and StafT in light of the report, including whether there will be a reexami-
nation of individuals who took the April examination, and the advice of the parties,
to determine whether further actions by this Board appear warranted.

LBP-81-32, supra, 14 NRC at 403 (Y 45).4 See id. at 454 n.18, 582 n.63,
583 (19 204, 584, 585). In all other respects, though, the Board ruled in
licensee’s favor on the various management issues specified by the
Commission. It thus concluded that licensee has demonstrated its “man-
agerial capability and technical resources to operate Unit 1 while main-
taining Unit 2 in a safe configuration and carrying out planned decon-
tamination and/or restoration activities.” Id. at 582 (Y 584). It also
found the short-term actions necessary and sufficient for resumption of
operation. Ibid. (1 584).

Without the objection of any party, the Licensing Board formally re-
opened the record on the cheating matter less than a month later and ap-
pointed a Special Master to hear the evidence and render an advisory
report. ASLB Memorandum and Order of September 14, 1981 (unpub-
lished). See 10 C.F.R. § 2.722.5 The Board defined the broad issue to be
heard in the reopened proceeding as

the effect of the information on cheating in the NRC April examination on the
management issues considered or left open in the Partial Initial Decision, recogniz-
ing that, depending on the facts, the possible nexus of the cheating incident in the
NRC examination goes beyond the cheating by two particular individuals and may
involve the issues of Licensee’s management integrity, the quality of its operating
personnel, its ability to stafT the facility adequately, its training and testing program,
and the NRC process by which the operators would be tested and licensed.

ASLB Memorandum and Order of October 14, 1981 (unpublished), at
2. It also gave examples of numerous specific questions to be addressed.
(These are set forth in Appendix B.) The Special Master thus held fur-
ther hearings and in accordance with the Board’s instructions issued a

4 For ease of reference, we cite to the paragraph as well as page references of the Board's various
decisions.

5 Because of the reopening, we deferred briefing of any appeals from the management partial initial
decision.
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report reflecting his conclusions and recommendations. See LBP-
82-34B, 15 NRC 918 (1982). The Special Master essentially concluded
that although licensee’s upper management did not encourage,
condone, participate in, or know of the cheating at the time it occurred,
it was responsible for the negative attitude among its stafl toward the
NRC examination process that led to the cheating and similar incidents
revealed in the record. Id. at 1053-54 (Y 338).

The Licensing Board adopted the evidentiary record developed before
the Special Master and most of his conclusions. It differed somewhat,
however, as to the cause of the breakdown in licensee’s training and test-
ing program. According to the Licensing Board, this was attributable to
a failure (1) to define clearly the portion of licensee’s management with
responsibility for the program, and (2) to apply the principles of quality
assurance and quality control to the training and testing program.
LBP-82-56, supra, 16 NRC at 300 (Y 2082). The Board nevertheless
concluded that these weaknesses did not undermine its earlier findings
in favor of restart. Id. at 301 (1 2089). It did, however, impose several
conditions on restart that basically require future auditing of licensee’s
training and testing. Id. at 384 (¥ 2421),

Briefing of the intervenors’ appeals from the Licensing Board’s two
management phase decisions followed. But by the time briefing was
completed, our consideration of the design phase was well under way
and required a reopening of that part of the record for additional
evidence. See ALAB-708, 16 NRC 1770 (1982). We thus deferred con-
sideration of the instant appeals. Appeal Board Memorandum of January
19, 1983 (unpublished). At about the same time, information assertedly
bearing on management competence issues was coming to light during
_the Commission’s review of the now-settled civil lawsuit by licensee’s

parent corporation against the manufacturer of the TMI reactors, Bab-
cock & Wilcox (B&W). See General Public Utilities Corp. v. Babcock &
Wilcox Co., No. 80-CIV-1683 (S.D.N.Y. filed March 25, 1980) [“B&W
trial”’]. By the spring of 1983, we received both the Aamodts’ and
TMIA’s motions to reopen the record, based in part on the B&W trial
record and in part on other developments related to management issues.
In ALAB-738, 18 NRC 177 (1983), we ruled on those motions as well
as a third one filed earlier by the Aamodts. We denied the motions
except to the extent they sought reopening on allegations of pre-accident
falsification of leak rate data at TMI-2. We remanded that issue to the
Licensing Board for hearing, but the Commission has indefinitely stayed
that proceeding. Commission Order of October 7, 1983 (unpublished).
As is often the case with complex litigation extending over a long
period of time, events occur that appear to overtake, or at least to affect,
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the matters at hand. Such is the case here. In fulfillment of their well-
established obligation to apprise us of “significant new information,”
the parties have submitted an enormous number of documents, reports,
etc. See Duke Power Co. (William B. McGuire Nuclear Station, Units 1
& 2), ALAB-143, 6 AEC 623, 625-26 (1973). This information is not
evidence of record. On the other hand, we cannot be so myopic as to
ignore either the very existence of ongoing investigations into matters
relevant to management competence, or important matters of fact about
which there can be no dispute (e.g., personnel and staff changes). In this
opinion, we attempt to achieve a balance between these competing
factors. As a result, we dispose of some issues that appear amenable to
final resolution, identify others that clearly require record
supplementation, and note still others that are subject to ongoing
investigations.

II. STANDARDS

The nebulous concept of “management competence” has assumed dif-
ferent facets as developments have unfolded during the course of this
proceeding. What began as an inquiry into primarily licensee’s technical
capability and resources has evolved — as a necessary consequence of
those developments — into a search for answers to questions concerning
the “integrity” of licensee’s management as well.” In its order providing
guidance to the Licensing Board on the specific management issues the
Board was to consider, the Commission acknowledged that it had no
standards for nuclear power plant management and operation.
Nevertheless, it directed the Board to “apply its own judgment in devel-
oping the record and forming its conclusions on these questions.”
CLI-80-5, supra, 11 NRC at 409-10.

The Board, however, was not left to operate entirely within a regula-
tory vacuum. Section 103b of the Atomic Energy Act, 42 U.S.C.
§ 2133b, requires licensees to comply with Commission requirements
for the protection of the public health and safety. In addition, section

6 We have also been served with copies of myriad pleadings solicited by the Commission to aid it in
its consideration of actual “restart.” See note 2, supra. Time, lack of resources, and — most important
~— the limitations of formal adjudication compel us to confine ourselves to the adjudicatory record and
materials addressed specifically to us.

7In this connection, it should be kept in mind that the purpose of this special proceeding is not to ex-
plore what happened during the TMI-2 accident, or even to litigate the overall safety of TMI-1. Rather,
given the questions raised by that accident, the focus is on licensee's ability to operate TMI-1 safely in
the future, should restart be authorized. See CLI-84-3, 19 NRC 555, 560 (1984).
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182a, 42 U.S.C. § 2232a, permits the Commission to consider a licen-
see’s “character.”® Presumably, character is what the Licensing Board
meant by its references to licensee’s “management integrity.” See, e.g.,
LBP-81-32, supra, 14 NRC at 403 (1 45).°

The Atomic Energy Act, however, does not define “character,” and
the legislative history is unenlightening as to Congress’s intent.!° Evalua-
tion of character always involves consideration of largely subjective
factors. In the corporate context, with the interplay of individual and col-
lective actors, that undertaking proves even harder to tackle. But not
long after the Commission identified a number of management-related
issues to be resolved here, in another case it spoke in general, yet
forceful, terms on the matter of applicant/licensee competence and
character:

Either abdication of responsibility or abdication of knowledge, whether at the con-
struction or operating phase, could form an independent and sufficient basis for
revoking a license or denying a license application on grounds of lack of competence
(i.e., technical) or character qualification on the part of the licensee or license
applicant,

Houston Lighting and Power Co. (South Texas Project, Units 1 and 2),
CLI-80-32, 12 NRC 281, 291 (1980). See also Consumers Power Co.
(Midland Plant, Units 1 and 2), CLI-83-2, 17 NRC 69, 70 (1983) (mere
planning to withhold material information, e.g., is evidence of *“bad char-
acter” and could warrant adverse licensing action); id,, ALAB-106, 6
AEC 182, 184 (1973) (“managerial ‘attitude,” as well as technical
qualification, is relevant to inquiry into applicant’s quality assurance
program).

8 Section 1824 specifically refers to an applicant’s character. But that section also provides that “[t]he
Commission may at any time after the filing of the original application, and before the expiration of the
ficense, require further written statements in order to enable the Commission to determine whether the
;pplication should be granted or denied or whether a license should be modified or revoked.” 42 U.S.C.

2232a,

9 “Character” is defined as “reputation esp. when good,” and “a composite of good moral qualities
typically of moral excellence and firmness blended with resolution, self-discipline, high ethics, force,
and judgment.” Webster’s Third New International Dictionary 376 (unabridged ed. 1971). “Integrity” is
“an uncompromising adherence to a code of morsl, artistic, or other values: utter sincerity, honesty,
and candor: avoidance of deception, expediency, artificiality, or shallowness of any kind.” Id. at 1174.
The Original Roget's Thesaurus §§ 929, 933 (1962) includes “character” and “integrity” as synonyms for
“probity” and “virtue.”™

10 Reference to an applicant’s character appeared in the original version of section 182 in what ultimate-
ly became the Atomic Energy Act of 1954, See Joint Comm. on Atomic Energy, A Proposed Act to
Amend the Atomic Energy Act of 1946, 83d Cong., 2d Sess. (1954). We have been unable to locate in
the pertinent House and Senate Reports, Hearings, and Debates more than an occasional passing
remark concerning the Commission's authority to consider character, See, e.g., Hearings Before the Joint
Comm. on Atomic Energy on S. 3323 and H.R. 8862, to Amend the Atomic Energy Act of 1946, 83d Cong.,
2d Sess. 1131 (1954) (excerpts from an analysis prepared upon behalf of the Federal Power
Commission),
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We also recognize that a licensee of a nuclear power plant has a great
responsibility to the public. The view expressed almost two decades ago
by the court in Hamlin Testing Laboratories, Inc. v. AEC, 357 F.2d 632,
638 (6th Cir. 1966), is no less apt today: *“We can imagine no area
requiring stricter adherence to rules and regulations than that dealing
with radioactive materials, from the viewpoint of both public health and
national security.” A licensee’s responsibilities are increased by the
Commission’s heavy dependence on the licensee for accurate and timely
information about the facility and its operation. Petition for Emergency
and Remedial Action, CL1-78-6, 7 NRC 400, 418-19 (1978).

Thus, while lacking precise standards against which to measure licen-
see’s conduct, the foregoing views provide valuable aid for grasping the
slippery concept of management competence. They serve as well as
guideposts for our appellate review of the Licensing Board’s decisions.

III. TRAINING

Foremost among the matters warranting our consideration is the
broad category characterized by the Licensing Board as “training.” En-
compassed within this topic are issues concerning the adequacy of the
testing procedures to measure training effectiveness and the related
cheating matter. The Commission gave training special emphasis in the
1979 order instituting this proceeding. See CLI-79-8, supra, 10 NRC at
144-45. The Licensing Board as well stressed the important relationship
between training and operator competence. See LBP-81-59, 14 NRC
1211, 1709-10 (99 2015-2018) (1981). The substantial part of the record
devoted to training underscores its role in assuring the safe operation of
TMI-1. Training thus demands our considerable attention here on
appeal.

In its first partial initial decision, the Licensing Board devoted substan-
tial discussion to the TMI-1 training program for both licensed and non-
licensed personnel. See LBP-81-32, supra, 14 NRC at 441-79 (19 163-
276). It described the program, organization, and personnel devoted to
the facility’s training needs, noting that employees spend one of every
six weeks in training. Id. at 443-53 (19 169-200). The Board also dis-
cussed the significant changes in licensee’s training program since the
TMI-2 accident, particularly the Operator Accelerated Retraining Pro-
gram (OARP). Licensee developed the OARP to satisfy the Commis-
sion’s short-term requirement (1.(e)) to augment operator retraining.
Id. at 451-55 (19 196-207). See CLI-79-8, supra, 10 NRC at 144, The
Licensing Board reviewed the testimony and other evidence licensee ad-
duced in support of its improved training program, as well as that of the
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NRC staff and Marjorie Aamodt. The Aamodts’ contention 2 on training
was somewhat vague and principally focused on the need for independ-
ent certification that TMI-1 personnel can perform their jobs in a safe
manner.!! The Board nonetheless addressed the discrete points pressed
by the Aamodts at the hearing — i.e., human factors engineering
(control room design), simulator training, the adequacy of licensee’s
training and testing program, operator stress, operator attitude, and the
adequacy of NRC testing. LBP-81-32, supra, 14 NRC at 465-78
(19 243-275). The Board concluded that licensee’s training program is
“comprehensive and acceptable” and in compliance with the Commis-
sion’s orders. Id. at 478-79 (Y 276).'? The Board, however, expressly
qualified its findings with regard to operator testing and licensing as a
result of the then-recent revelations about cheating on the NRC operator
examinations, and it promised to reconsider them after further
investigation. /d. at 454 n.18, 479 n.24, 582 n.63 (19 204, 276, 584).

After considering the evidentiary record, the Special Master’s report,
and the parties’ comments in connection with the reopened hearing on
cheating, the Licensing Board

remain{ed] convinced that the evidence supported the conclusion that Licensee’s
training program was well designed to train qualified operators and that there was a
rational plan to implement the program. As we noted above, on the one occasion
when the integrity of the examination procedures was questioned, the Board rea-
sonably inferred that suitable action would be taken, i.e., requalification tests would
be “closed-book™.

LBP-82-56, supra, 16 NRC at 379 (¥ 2399). Although the Board identi-
fied some weaknesses in the program, it did not find the operators to be
incompetent. /d. at 300, 381 (19 2085, 2410). Rather, the Board attribut-
ed these shortcomings to failures in quality assurance and quality
control. Id. at 300, 379, 381 (1Y 2084, 2401, 2410). As a remedy for this
problem, the Board imposed five conditions on restart, requiring,

11 The Aamodts’ contention 2 states:

It is contended that TMI-1 should not open until the performance of licensee technicians and
management can be demonstrated to be upgraded as certified by an independent engincering
firm. This upgrading should include 100% test performance of job description with provision for
retraining and retest, or discharge of those who cannot consistently and confidently master all
necessary information for safe conduct of their job description under all anticipated critical situa-
tions as well as routine situations.

LBP-81-32, supra, 14 NRC at 442 (1 165).
12 The Board also reviewed numerous licensee commitments in the area of operator training, imposing
many as license conditions. /d. at 567-71, 578-82 (11 538-555, 583).
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among other things, a two-year post-restart audit of licensee’s training
and testing program. /d. at 384 (1 2421).1

We now turn to the numerous arguments raised on appea! that con-
cern the broad topic of training.

A. Licensee’s Consultants

On appeal, the Aamodts first challenge both the “independence™ and
the qualifications of the consultants who reviewed licensee’s training
program and testified on its behalf. In addition to several of its own
employees, licensee presented a panel of three consultants whom it
asked to evaluate the adequacy of the upgraded training program. These
three witnesses were Dr. Eric Gardner, an educational psychologist; Dr.
Julien Christensen, an engineering psychologist and human factors
specialist; and Mr. Frank Kelly, a nuclear engineer and president of PQS
Corporation, a firm that acts as a consultant to power plants on training
and staffing. Licensee also introduced into evidence the June 1980
report of the OARP Review Committee (“OARP Report™). See Lic.
Exh. 27. Dr. Robert E. Uhrig, an official of Florida Power & Light
Company, chaired the committee, which included as members Drs.
Gardner and Christensen, as well as Dr. William R. Kimel, Dean of the
College of Engineering at the University of Missouri, and Mr. Richard J.
Marzec, a training official for Duke Power Company.

13 The five conditions imposed are:

(1) There shall be a two-year probationary period during which the Licensee’s qualification and
requalification testing and training program shall be subjected to an in-depth audit by inde-
pendent auditors, approved by the Director of NRR, such auditors to have had no role in the
TMI-1 restart proceedings.

(2) Licensee shall establish criteria for qualifications of training instructors to ensure a high level
of competence in instruction, including knowledge of subjects taught, skill in presentation of
knowledge, and preparation, administration, and evaluation of examinations.

(3) Licensee shall develop and implement an internal auditing procedure, based on unscheduled
(*“*surprise™) direct observation of the training and testing program at the point of delivery,
such audits to be conducted by the Manager of Training and the Supervisor of Operator Train-
ing and not delegated.

(4) Licensee shall develop and implement a procedure for routine sampling and review of exami-
nation answers for evidence of cheating, using a review process approved by the NRC StafT.

(5) Until further order in this proceeding, any participation of Gary P. Miller in the start-up, test-
ing or operation of TMI-1 shall be under the direct supervision of an appropriately qualified
official of GPU Nuclear Corporation.

LBP-82-56, supra, 16 NRC at 384 (1 2421). The Board also sought to impose a $100,000 penalty on
licensee “as a long-term remedy to provide reasonable assurance that TMI-1 can be operated without en-
dangering the public health and safety.™ /bid. (1 2420). In CL1-82-31, 16 NRC 1236 (1982), however,
the Commission concluded that the Board had no jurisdiction to impose such a fine and referred the
matter to the Office of Inspection and Enforcement. See CLI-83-20, 18 NRC 1 (1983).
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The Aamodts’ objection to characterizing these individuals as
“independent” is baseless. None is an employee of licensee, and none
has ever purported to be anything but a hired consultant. The latter fact
of itself does not undermine the value of these individuals’ testimony.
See Louisiana Power and Light Co. (Waterford Steam Electric Station,
Unit 3), ALAB-732, 17 NRC 1076, 1091 (1983).

Nor have the Aamodts successfully challenged the qualifications or
testimony of licensee’s consultants. We have reviewed each and find
that both the witness panel and the OARP Review Committee are com-
prised of exceptionally well qualified persons from a range of disciplines
(nuclear engineering, education, psychology, testing) most suitable to
their task. See Gardner, fol. Tr. 12,409, at 2-4; Kelly, fol. Tr. 12,409, at
1, App. A; Christensen, fol. Tr. 12,409, at 1-3; Lic. Exh. 27, OARP
Report, at 4-9. Understandably, no one witness or member of the
OARP Review Committee is an expert in all of these areas. In this age
of specialization, it would be rare indeed to find such a Renaissance man
or woman. See generally Consumers Power Co. (Midland Plant, Units 1
and 2), ALAB-379, 5§ NRC 565, 569 (1977).% It is not surprising, then,
that Dr. Gardner, an educational psychologist, told Mrs. Aamodt at the
hearing that he was *“not qualified” to respond to her question concern-
ing the operators’ “competenlce] to operate the plant under all
conditions.” Tr. 12,628. The few other examples cited by the Aamodts
of where these witnesses’ testimony was ‘“‘destroyed or weakened
through cross-examination” are similarly without foundation. See
Aamodt Brief (October 4, 1982) at 5-6. Further, the limited intervenor
testimony presented did not damage that of licensee’s witnesses. See
Aamodt, fol. Tr. 12,931.

As for the Aamodts’ complaint that the Licensing Board overlooked
the more critical elements of the OARP Report, we believe that the
Board could have elaborated more on the areas the Committee identified
as needing improvement (e.g., description of control room operator
tasks, the training facility, instructor training, communication between
management and staff). See LBP-81-32, supra, 14 NRC at 454 (] 203).
See also Lic. Exh. 27, OARP Report, at 140, 141, 143, 146-47, 149.
Nonetheless, it cannot be reasonably disputed that the overall conclusion
of the OARP Review Committee, which took account of the weaknesses
in the program, was strongly favorable, and the Board’s decision fairly
reflects that. But see pp. 1234-36, infra.

14 Brought to mind is John Kennedy's often paraphrased statement to 2 White House gathering of
Nobel laureates that there had never been a greater collection of genius — with the possible exception
of when Thomas Jefferson dined alone.
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B. Cheating

Both TMIA and the Aamodts devote substantial portions of their argu-
ments on appeal to the cheating incidents explored at.the ‘reopened
hearing. They are primarily dissatisfied with the Licensing Board’s treat-
ment of allegations against several individuals, .particularly where the
Board’s conclusions differ from those of the Special Master.!® In interve-
nors’ view, the Board should have deferred more to the Special Master’s
observations concerning witness demeanor and credibility.

Before turning to the individual areas on which intervenors disagree
with the Licensing Board’s conclusions, a brief synopsis of the cheating
episode is in order. In July and August 1981, the Licensing Board re-
ceived a series of Board Notifications from the NRC staff, informing it
that cheating had occurred on the NRC Reactor Operator (RO) and
Senior Reactor Operator (SRO) examinations in April 1981. The staff
also noted that some sessions of the examinations had been unproctored
for extended periods of time, and it concluded that reexamination was
warranted. See BN-81-17 (July 28, 1981); BN-81-17B (August 7,
1981); BN-81-17C (August 14, 1981); BN-81-17D (August 17, 1981).
The Licensing Board soon thereafter issued its already completed partial
initial decision on management, but retained jurisdiction and reopened
the hearing insofar as the cheating allegations were concerned. An exten-
sive hearing was held before the Special Mastér, and the Licensing
Board, after consideration of his findings, issued another partial initial
decision on cheating alone.

At this stage, the following facts are essentially no longer in dlspute
Two shift supervisors, O and W,!¢ cheated extensively on licensee-
administered examinations as well as the April 1981 NRC examinations.
Their employment with licensee has been terminated. G and H, reactor
operators, cheated on licensee-administered examinations. G is no
longer employed by licensee. Letter from E.L. Blake to -Appeal Board
(October 7, 1982); App. Tr. 159. Pursuant to a stipulation between licen-
see and the Commonwealth of Pennsylvania (see note 1, supra), H.will

15 Intervenors also complain about the “loose™ testing procedures and the casual attitude of 8 number
of operators as to what constitutes cheating. There is no real dispute that the administration of the April
1981 NRC examination and earlier licensee tests was lax. See LBP-82-56, supra, 16 NRC at 357
(1 2324). In fact, the Commission has issued a Notice of Violation imposing a $40,000 civil penalty for
licensee’s failure to implement its Operator Accelerated Retraining Program properly. CL1-83-20, supra,
18 NRC 1. What is relevant here, however, is whether there can be confidence that future training and
testing procedures will not be so compromised. We address that issue below at pp. 1232-39,

16 In order to protect their identities, many of the persons involved in the cheating incidents have been
referred to throughout this proceeding by letter designations, per agreement of the parties and at the dis-
cretion of the Special Master, Our continuation of this practice should not be construed as an endorse-
ment of it.
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never again operate TMI-1 and is now assigned to the TMI-2 Waste
Shipping Department as an engineering associate. Commonwealth of
Pennsylvania Motion to Withdraw Appeal (July 8, 1983), Stipulation of
Withdrawal (July 6, 1983) at 2; App. Tr. 221.!7 A number of other licen-
see employees also were implicated in various cheating incidents. While
the Special Master was able to reach conclusions as to wrongdoing in
some instances, the Licensing Board was, in some cases, unable either
to reach the same conclusions or to impose sanctions for conduct it did,
in fact, find improper. It is the Licensing Board’s action in this regard
that is the principal source of intervenors’ complaints on appeal concern-
ing the cheating incidents.

1. Michael Ross

We devote our attention first to the charges involving Michael Ross,
Manager of Plant Operations at TMI-1. The Licensing Board rightly de-
scribed him as possibly ‘“the most important person on the TMI-1
operating team as far as the public health and safety is concerned.”
LBP-81-32, supra, 14 NRC at 439 (f 155). He is the highest level of
management directly implicated in cheating and, thus, it is essential that
all questions concerning his conduct be resolved satisfactorily.!®

The allegations against Ross are twofold but arise from the same set
of circumstances. He is accused of improperly influencing the NRC
examiners to broaden the answer keys for the April 1981 NRC licensing
test so as to increase the operators’ scores. At the same time, he is said
to have kept, intentionally, the NRC proctor away from one of the exam-
ination rooms. The Special Master found both allegations to be true.
LBP-82-34B, supra, 15 NRC at 976, 988 (99 152, 178).

First, the Special Master acknowledged that it is the NRC’s standard
practice to have the senior members of a facility’s staff review the ques-
tions and answers for NRC licensing examinations. This is done to
assure that the questions and answers are still valid for the plant and
that the questions can be clearly understood. The review is done during

17 In these circumstances, it is not necessary for us to address TMIA's argument that G and H should
be removed from licensed duties.

18 This is so despite the fact that none of the intervenors filed proposed findings on the Ross matter.
See LBP-82.56, supra, 16 NRC at 326 n.236 (1 2194). In this circumstance, they may be deemed to be
in default and to have waived any further right to pursue the issue. See LBP-81-32, supra, 14 NRC at
399 (1 35); 10 C.F.R. § 2.754. See also Detroit Edison Co. (Enrico Fermi Atomic Power Plant, Unit 2),
ALAB-709, 17 NRC 17, 23 (1983).

Nevertheless, we view this matter with great concern. As an indication of that, we asked the parties to
devote special attention to the charges against Ross during oral argument of this appeal. Appeal Board
Memorandum and Order of December 22, 1983 (unpublished), at 5.
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the examination to avoid premature disclosure of answers, while still
leaving time to correct any errors in it. See Staff Exh. 29, ES-201 (rev.
2, 1969), at 3. On April 23 and 24, 1981, Ross and two of licensee’s
training instructors, Nelson Brown and Dennis Boltz, met with Bruce
Wilson, the NRC examiner and proctor, to review the answer key for
the “A” examination (given on April 21 and 22) and the questions and
answers for the “B” examination then in progress. The unusual aspect
of this review was that Ross himself had taken the “A” examination be-
cause of the Commission’s requirement that all licensed personnel be
retested. See CLI-79-8, supra, 10 NRC at 144. It was thus unavoidable
that at least one examinee would also have to be a reviewer. See LBP-
82-34B, supra, 15 NRC at 970-72 (1% 137-141).19

The Special Master, however, relied heavily on the testimony of YY,
a former TMI-1 employee who had reported an incident involving Ross
to the NRC’s Office of Inspection and Enforcement (I&E) in September
1981. YY alleged that on April 23 or 24, Ross

appeared to be in a very happy — almost ecstatic ~ mood and was talking to the
shift supervisor. ... [Ross] told how he had met with one of the NRC proctors in¢
BB’s office to go over the RO/SRO exams. He said that he had gotten the NRC to
“expand™ the answer key so as to give the examinees more latitude in their answers
and also that he had kept the proctor out of the room for a very long period of time.
The inference I [YY] drew was that by both actions he had made it easier for the
people taking the tests.

Staff Exh. 27, Encl. 1.2 YY added his belief that Ross “had meant what
he said” and was not “beyond doing something such as purposely keep-
ing the NRC proctor out of the room.” Ibid. He also stated, however,
that Ross could have been “bragging.” Id. at 7.

The Special Master called YY to testify at the hearing. YY essentially
repeated the charges against Ross. Tr. 26,011, 26,015-16. The Special
Master found other evidence of Ross’s comments in statements to NRC
investigators by GG, KK, and RR. LBP-82-34B, supra, 15 NRC at
972-73 (Y 143). Ross testified that he could not remember specifically,
but that he probably made statements similar to those YY attributed to
him. He added, however, that by such remarks he would have meant
the answer keys were adjusted to correspond better with the operators’
training and that his intent in making the remarks was to increase low

1950 that there could be some review of the *A” examination while it was in progress on Apri} 21-22,
licensee provided two members of its staff and an outside training consultant. None, however, was a
licensed operator with “hands-on™ knowledge of the day-to-day operation of the plant. See LBP-82-34B,
supra, 15 NRC at 971 (1 139).

20 Ross is referred to in this statement and other testimony as EE, but did not seek anonymity.
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operator morale. Id. at 973 (Y 144). See Tr. 24,331-32, 24,334-35. But
the Special Master found Ross’s testimony “not credible,” citing several
discrepancies in his statements. LBP-82-34B, supra, 15 NRC at 974-75
(Y 147).2 He also discounted the somewhat more favorable testimony
of Bruce Wilson because Wilson had an interest in not appearing as
though Ross had duped him. Id. at 975-76 (§ 150). On the other hand,
the Special Master found YY'’s testimony “clear” and his demeanor
“completely forthright,” while finding Ross’s demeanor “less than
forthright.” Id. at 976 (1 151).

The Special Master also considered a sampling of 12 changes — about
one-fourth the total number — made to the answer key of the “A”
examination. He found many changes correct and necessary, except for
two, where “[tlhe good faith of the reviewers is at issue.” Id. at 987
(Y 177). In those two instances, the Special Master was especially in-
fluenced by the fact that the reviewers (Ross, Brown, and Boltz) were
about the only examinees to benefit from the proposed changes. Ibid.
(Y 177). This, coupled with the Special Master’s negative findings on
Ross’s credibility, led to his conclusion that Ross acted improperly, as al-
leged by YY. Id. at 987-88 (Y 178).

The Licensing Board disagreed, emphasizing a number of factors.
LBP-82-56, supra, 16 NRC at 326, 327 (99 2195, 2199). First, the occa-
sion for Ross and his colleagues to review the examination with Wilson
was not of Ross’s making: it was the product of both the ordinary NRC
practice of having senior plant personnel review its examinations, and
the extraordinary requirement that all operators be retested. /d. at
326-27 (¥ 2198). Second, the Board found Ross’s statement, even as re-
called by YY, ‘“‘equivocal” — ie.,, “it could mean that Mr. Ross in-
fluenced the NRC to expand the answer keys accurately to fairly provide
more latitude and that this process took a very long time.” Id. at 327
(¥ 2201). Third, the Board found YY’s own statements and the sur-
rounding circumstances even more equivocal. /d. at 327-29 (1Y 2201-
2205). Fourth, the Board stressed that GG, KK, and RR inferred from
Ross’s statements that he had fairly broadened the answer keys. Id. at
329 (1 2206). Fifth, although the Board conceded that Ross’s statements
were sometimes uncertain, it found the more important discrepancies
noted by the Special Master (see note 21, supra) explained by other tes-
timony and *“Ross’ tendency to limit his testimony to his definite

21 The discrepancies in Ross's testimony concerned the following: whether changes in the answer key
were in fact made; how many changes were suggested; how much time had elapsed since the exam; how
long it took for the review; and whether the exam was in fact being proctored during the review. See
LBP-82-34B, supra, 15 NRC at 974-75 (1 147).
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knowledge.” Id. at 329-30 (Y9 2207-2209).22 Sixth, the Board analyzed
the two answers that the Special Master concluded Ross improperly
sought to alter. As to one, the Board found the change recommended by
Ross was just as likely to be correct as the NRC’s original answer. As to
the other, the Board concluded that the change was properly rejected
but suggested in good faith by Ross and Boltz. Id. at 330-33
(99 2212-2224). In sum, the Board determined that the charges against
Ross were unfounded. /d. at 333 (1 2225).

After conducting our own review of all of the testimony and evidence
pertinent to this matter, we fully agree with the Licensing Board. That
Board analyzed the record thoroughly and did not reach its favorable
conclusion on Ross lightly.2? Like the Licensing Board, we find that the
statements attributed to Ross — which he has not denied making — are
on their face benign. But when viewed with other evidence, the state-
ments become amenable to an interpretation more plausible than that
proffered by the Special Master.

For example, according to YY, Ross “said that he [Ross] had gotten
the NRC to ‘expand’ the answer key so as to give the examinees more
latitude in their answers.” Staff Exh. 27, Encl. 1. At least three other
employees, KK, GG, and RR, heard this comment. In statements (one
of which was sworn) to the NRC investigators, these persons stated
their impression that Ross had meant that the review resulted in more
correct and fairer answers. Further, they viewed his comments as intend-
ed to reassure an already depressed and angry group of employees. Id. at
24, 26, 27-28, Encl. 6.2 This is consistent with Ross’s own testimony.
See Tr. 24,331-32, 24,334-35. As for the changes in the answer key
itself, by the Special Master’s own reckoning, the great proportion of
them were correct and necessary.?’ The Special Master appears to have
overlooked, or at least unfairly minimized, this fact when he found Ross
to have acted in bad faith. The need for such heavy reliance on facility

22 For instance, the Board noted that three NRC officials were available to proctor the “A"
examination, which Ross took. Thus, Ross did not have reason to assume that the “B* examination was
unproctored while he reviewed the exams with Wilson. LBP-82-56, supra, 16 NRC at 330 (1 2209).

23 The Aamodts contend that the Board “lacked objectivity™ because it had reached its own tentative
conclusions about Ross independent of the Special Master's report. Aamodt Brief at 21, See LBP-82-58,
supra, 16 NRC at 326 (1 2194). That argument, on its face, suggests just the contrary. In any event, we
are convinced that the Board fully and fairly reviewed the record before reaching its conclusion. It even
went so far as to issue its decision on the Ross issues in draft form, allowing the parties one more oppor-
tunity to comment. /bid. (1 2195).

24 The Special Master specifically called YY to testify, but did not call KK or RR in order to explore
their statements further. GG testified but apparently was asked only a few questions about this incident
by TMIA’s representative, See Tr. 25,688-89,

25 As for the two instances where the Special Master found the reviewers® attempts to have the answer
key changed improper, we agree with the Licensing Board's analysis and contrary conclusion. See
LBP-82-56, supra, 16 NRC a1 330-33 (1% 2212.2224).
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personnel may well reveal serious deficiencies in the NRC’s examination
procedures. See, pp. 1237-39, infra. But problems inherent in that pro-
gram cannot and should not provide a basis for inferring bad faith on
Ross’s part.

With respect to Ross s statement — as attributed to him by YY —
“that he had kept the proctor out of the room for a very long period of
time,” again, on its face, the statement is benign and in accordance with
other testimony concerning the length of time the review took. Despite
Ross’s denial (Tr. 24,342-43), the Special Master concluded that Ross
“obviously knew” that one of the examination rooms was unproctored
for a long time, But the evidence on which he bases his conclusion
shows only that the NRC proctor (Wilson) “obviously knew” the exami-
nation was unproctored. See LBP-82-34B, supra, 15 NRC at 975
(1 149). Apparently at no point did the Special Master or any party at-
tempt to determine what Ross actually knew about this. For example,
no one asked Wilson if, during all the hours spent with Ross, either had
mentioned the unproctored status of the room. Wilson, in fact, indicated
his belief that the reviewers had not intended to distract him. See Staff
Exh. 27, Encl. 2 at 3-4. When one considers that it was NRC procedures
and requirements that occasioned this situation in the first place (see
pp. 1213-14, supra), the evidence on which the Special Master relies to
conclude that Ross “obviously knew™ all proctors were absent is thin
indeed. We, like the Licensing Board, are not willing to make so broad a
jump.

The Special Master also did not fully take account of the fact that
YY'’s testimony, both at the hearing and to the NRC investigators, re-
fiects his perceptions. That is, it largely recounts YY’s “feelings” and
inferences. To be sure, much testimony could be so characterized, inas-
much as what a witness says he saw or heard is often determined by
what the witness thinks he saw or heard. But where the record permits
it, triers of fact generally consider a witness’s particularly perceptual tes-
timony in context. Here, the Special Master failed to note several factors
that may well have influenced YY’s perceptions — e.g., YY never took
the licensing examination (Tr. 26,022); YY objected to Ross’s apparent-
ly inconsistent attitude toward requisitioning office supplies (Tr.
26,009-10, 26,013-14, 26,020-21, 26,023); YY did not report his con-
cerns to the NRC until some five months after the exam and after O and
W were terminated; YY felt it was wrong for management (of which
Ross was a part) to fire W for cheating (Tr. 26,018-19). None of these
factors, of course, could provide a basis for discrediting YY’s testimony.
But they do supply the background detail to complete the picture of
YY’s total testimony. Moreover, because YY testified as to his
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perceptions, his statements are not necessarily or totally inconsistent
with the testimony and evidence of other witnesses. The Special Master
did not have to pick and choose between YY and Ross, finding one
truthful and one not.

The Special Master, however, presumably felt compelled to do so on
the basis of YY’s and Ross’s demeanor. See LBP-82-34B, supra, 15
NRC at 976 (1 151). But having identified demeanor as a factor of deci-
sional significance, the Special Master failed to elaborate on why YY’s
demeanor was “completely forthright” and Ross’s was less so. See ibid.
(1 151).26 Contrary to intervenors’ arguments, the Licensing Board did
give “special weight” to the Special Master’s direct observations of wit-
ness demeanor. LBP-82-56, supra, 16 NRC at 289 (Y 2036). Cf. Duke
Power Co. (Catawba Nuclear Station, Units 1 and 2), ALAB-355, 4
NRC 397, 404 (1976) (“where the credibility of evidence turns on the
demeanor of a witness, [appeal board] givels] the judgment of the trial
board which saw and heard his testimony particularly great deference”).
The Board noted, however, that “where [the Special Master’s] conclu-
sions are materially affected by witness demeanor, [it has] given especial-
ly careful consideration as to whether or not other, more objective credi-
bility criteria are consistent with his conclusions.” LBP-82-56, supra, 16
NRC at 289 (9 2036). Thus, in the case of Michael Ross, the Licensing
Board found other more objective evidence at odds with the Special Mas-
ter’s demeanor findings and so concluded that Ross had not acted
improperly. Id. at 325-33 (19 2192-2225). The Board’s analysis is wholly
in accord with judicial precedent. See Millar v. FCC, 707 F.2d 1530,
1539-40 (D.C. Cir. 1983) (demeanor evidence of little value where
other testimony, documentary evidence, and common sense suggest
contrary result); Local 441, IBEW v. NLRB, 510 F.2d 1274, 1276 (D.C.
Cir. 1975) (providing it acknowledges and explains the basis of its
disagreement, Labor Board may differ with administrative law judge’s
demeanor findings as a result of its own assessment of the probabilities
of the situation). In these circumstances, and fortified by our own inde-
pendent review of the record, we see no basis for disturbing the Licens-
ing Board’s conclusions about Michael Ross.

26 In contrast, the Special Master gave fuller explanations as to why he found certain of Ross’s festimony

“not credible.” Demeanor, of course, is 8 more intangible concept and is based on one’s observations
of the witness. Thus, we recognize that it is more difficult — but not impossible — to articulate why a
person’s demeanor influences a factfinder’s judgment one way or the other.
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2. Henry Shipman

Henry Shipman is the plant operating engineer and principal assistant
to Michael Ross. He also holds a senior reactor operator’s license and
thus took both licensee and NRC examinations in April 1981. By his
own account, he provided an answer on one of those exams to an un-
identified individual. The incident probably occurred during the NRC’s
“A” examination on April 21 or 22. Shipman had taken a break and,
while at the coffee machine in the hallway, he was approached by
someone who asked a question, which Shipman answered. He later real-
ized that the question, which he could not identify, was probably on the
exam. Although he could not identify the individual either, he assumed
that he came from the smokers’ room, because Shipman was in the non-
smokers’ room and only one person from each room could take a break
at the same time. Shipman first disclosed this incident during an inter-
view with Henry Hukill (then, TMI-1 Vice President; now, Director of
TMI-1) in the wake of the disclosure of the cheating by O and W. He
also gave statements concerning this matter to NRC investigators and
testified at the hearing before the Special Master.2” After inquiring into
the matter himself, the former president of GPU Nuclear, Robert
Arnold, placed a letter of reprimand in Shipman’s file. See LBP-82-34B,
supra, 15 NRC at 954-55 (19 94-95); LBP-82-56, supra, 16 NRC at
313-14 (99 2139-2141).

The principal focus of this incident is on who asked Shipman the ques-
tion at the coffee machine. Shipman has steadfastly maintained that he
cannot recall who it was. The NRC investigators and the Special Master,
however, concluded that Shipman is not being truthful. Tr. 25,368;
LBP-82-34B, supra, 15 NRC at 956 (Y 100). The suspicion is that he is
protecting someone; that someone, perhaps still a TMI-1 employee,
cheated. After reviewing the record, the Licensing Board tempered the
Special Master’s conclusion somewhat. In its view, the conclusion that
Shipman is not truthful “is probably the best inference to be drawn,”
but it is not so convincing as to warrant removal or suspension of Ship-
man from his position at TMI-1. LBP-82-56, supra, 16 NRC at 314
(9 2144).

We essentially share the Special Master’s and the NRC investigators’
judgment that Shipman is not telling the truth in his asserted failure to
recall who solicited the test answer from him. We find it virtually im-
possible to believe that he could recall the incident and where it occurred

27 In some testimony and documents, Shipman is referred to as FF, although he did not claim any
right to confidentiality.

1219



but not the principal player, or even any of his physical characteristics.
See Tr. 23,986-87, 25,368-71.2 This is especially so considering that
there was not much room at the coffee stand, and that the list of possible
persons who could have asked the question numbers only eight. Tr.
26,360, Lic. Exh. 83. Included among those individuals are shift foremen
and training instructors — people with whom Shipman is presumably
familiar. One would expect him to have been able at least to exclude
some persons, thereby narrowing the field for the investigators.
Moreover, according to Shipman’s own sworn statement, his action
likely resulted “from compassion for my co-worker. We are a very close-
knit group.”™ Staff Exh. 28, Encl. 3 at 6. It is hard to believe that one
could have such strong feelings without being able to recall the benefici-
ary of them. In such circumstances, the most plausible inference to be
drawn is that Shipman does recall who approached him but is indeed pro-
tecting him.?

Nonetheless, we do not agree with the Special Master’s recommenda—
tion that licensée not be permitted to use Shipman in the operation of
TMI-1 until he either names the unidentified questioner or provides a
credible reason why he cannot do so. See LBP-82-34B, supra, 15 NRC
at 1044-45 (Y 315). For one thing, as the Licensing Board correctly
noted, “[n]either will ever happen.” LBP-82-56, supra, 16 NRC at 315
(1 2145). 1t is clear from the record that even the “quite persuasive” ef-
forts of Hukill and the NRC investigators were not enough to elicit the
questioner’s identity from Shipman. See Tr. 25,373-74. Thus, it is ex-
tremely unlikely that the primary purpose of the Special Master’s recom-
mendation — identification of the unknown cheater — would ever be
fulfilled.

Moreover, other more positive factors militate against additional
sanctions. Shipman voluntarily — albeit not as promptly as he should
have — came forward with the disclosure of this incident, a clear admis-
sion against his own self-interest. But for his statements, this incident
would never have been revealed.3® Shipman willingly testified in his own

28 A5 noted, Shipman could not recall what the question was, but when pressed at the hearing, he
speculated as to what it could have been. Tr. 26,363-64.

29 While disbelieving Shipman about his ability to remember who asked hlm for help, we find credible
his description of the spontaneity of the situation that prompted him to supply the answer. See Tr.
26,377,

30 In this regard, the Licensing Board quite properly noted the “public interest in encouraging such
disclosures.™ LBP-82-56, supra, 16 NRC at 314 (Y 2144). In this scheme of regulation, so heavily and
necessarily dependent upon self-policing, disclosure of some information about wrongdoing (or any type
of problem) is more desirable than disclosure of no information. Indiscriminate imposition of draconian
sanctions on those who come forward with important information would surely lead to the latter.
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name and, as a consequence, has had his veracity publicly disputed.’! He
has been formally reprimanded, and Hukill has promised to terminate
him for any similar incident in the future. Tr. 23,985-86. Finally, appar-
ently this is the only incident in his career with licensee where his hones-
ty and “capability to respond properly to unexpected events” have been
questioned. Hukill, fol. Tr. 23,913, at 14-15; Tr. 23,989. In these
circumstances, the formal reprimand is sufficient.3?

3. Charles Husted

There are essentially two allegations with respect to Charles Husted —
who, until recently, was a licensed operator training instructor. First, he
allegedly solicited (but did not obtain) an answer to a question from P, a
TMI-1 shift supervisor, during an unproctored session of the April 1981
NRC SRO licensing examination. Second, Husted was accused of failing
to cooperate with NRC investigators inquiring into the overall cheating
controversy. '

On the first charge, despite much conflicting testimony and a determi-
nation that neither P nor Husted was credible, the Special Master found
that Husted did solicit information from P concerning an exam
question.?® The Special Master also found that Husted, at least initially,
had refused to cooperate with the NRC investigators. LBP-82-34B,
supra, 15 NRC at 957-61 (99 101-111). As for sanctions, the Special
Master suggested that Husted be reprimanded for soliciting the exam
answer. For Husted’s failure to cooperate with the NRC, the Special
Master essentially recommended a sanction less than removal from
licensed duties, inasmuch as he found no standard against which to mea-
sure Husted’s conduct. /d. at 1045-46 (15 316-317).

The Licensing Board, however, found insufficient evidence to support
the Special Master’s conclusions about P’s and Husted’s credibility and,
more important, his ultimate finding that Husted had asked P for the
answer. But as for Husted’s alleged failure to cooperate with the NRC
investigators, the Board is in full agreement with the Special Master.
Indeed, on that count, the Board found Husted’s testimony “incredible”
and lacking “seriousness and regret.” LBP-82-56, supra, 16 NRC at
315-19 (1Y 2148-2166). In order to treat this “attitude™ problem, the
Board requires certain changes in licensee’s training program, including

31 Mrs. Aamodt asked Shipman if he would be ostracized by his fellow workers, were he to reveal the
questioner, and if this would influence his decision to talk. Shipman stated that being ostracized would
be “insignificant™ compared to what “this has been like so far.” Tr. 26,389-90.

32 See p. 1229, infra, concerning the adequacy of licensee’s investigation of this matter.

33 In some evidence, Husted is referred 1o as DD, but has not claimed any right to confidentiality.
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(1) development of criteria for training instructors, and (2) an audit of
the training program, as actually implemented. Although it imposes no
direct sanction on Husted, the Board recommends that his performance
receive particular attention in the audit. Id. at 320, 365, 384 (19 2168,
2347, 2421).

Developments subsequent to briefing of these appeals make it unnec-
essary for us to resolve the dispute between the Special Master and
Board concerning Husted’s alleged solicitation of an answer, or to deter-
mine if Husted shou}d be removed from licensed duties. By stipulation
with the Commonwealth of Pennsylvania (see pp. 1212-13, supra),
licensee has agreed to the following.

2. Now and at any time in the future Licensee will not utilize Mr, [Husted]
(whose attitude was criticized by the ASLB) to operate TMI-1 or to train
operating license holders or trainees.

3. Licensee will direct that the ASLB-mandated training audit specifically evaluate
Mr. [Husted's] performance and attitudes as an instructor and Licensee will
comply with the findings in a timely and appropriate manner, but in no event
would Mr. [Husted] be utilized for any function specified in paragraph 2,
above. Prior to the audit Licensee will continue to monitor Mr. [Husted’s] per-
formance and assign work consistent with that performance.

Commonwealth Motion to Withdraw, Stipulation at 2. We have also
been advised by licensee that Husted has been named Supervisor of
Non-Licensed Operator Training. Letter from D.B. Bauser to Appeal
Board (May 6, 1983) at 3. While, as noted, the stipulation has effectively
mooted some issues as to Husted, his promotion to a supervisory posi-
tion of such importance has surely raised another that we cannot ignore.

At the outset, we confirm that the record supports the conclusions of
both the Special Master and Licensing Board about Husted's poor atti-
tude toward his responsibilities — as reflected in his failure to cooperate
with the NRC investigators. See Staff Exh. 26 at 39; Staff Exh. 27 at 16;
Tr. 26,927-33.3 The Licensing Board explains it quite well:

By first refusing to answer fully the NRC examiners’ question [Husted] raised suspi-
cions where perhaps none would have arisen otherwise. His testimony on the
matter was not only unbelievable, but it gave the sense that he didn’t care whether
he was believed or not. '

.. These factors are not exactly quantifiable but they add up to a conclusion that, if
Mr. Husted is representative of the TMI-1 training department, his attitude may be

34 Licensee conceded that Husted was flippant and did not appear to take this matter seriously. Licensee
Proposed Findings (January 5, 1982) at 89.
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a partia! explanation of why there was disrespect for the training program and the
examinations. We would have expected Mr. Husted to shoulder at least part of the
responsibility for the need perceived by O, W, G and H to cheat. We would expect
him to be gravely concerned about the damage to his co-workers, his employer and
the public's confidence in the operation of the unit caused by the cheating episodes
and failure of his own training department to create a serious and organized environ-
ment during the training and quizzes. As a licensed operator instructor Mr. Husted
may have the ability to impart accurate technical knowledge to his charges — the
record is silent on this. But, from our evaluation of his contribution to the investiga-
tion and the reopened hearing, we question whether he is able, or if able, willing, to
impart a sense of seriousness and responsibility to the TMI-1 operators.

LBP-82-56, supra, 16 NRC at 319 (11 2166-2167).

We must, however, part company with the Licensing Board on how it
views the relationship of Husted’s attitude toward his teaching
responsibilities. The Board states:

We have no evidence that the attitude we criticize is manifested in [Husted's] per-
formance as a teacher but, as noted above, we fear that such is the case. But there is
also the widely held view in the field of education that the attitude of a teacher is ir-
relevant to his or her competence. Mr. Husted does not have to love and respect
the NRC to do his duties.

Id. at 319-20 (Y 2168). This does not square with the Board's earlier
finding that Husted’s “attitude may be a partial explanation of why there
was disrespect for the training program and the examinations.” Id. at
319 (Y 2167). Nor does the Board provide any support for what it terms
*the widely held view in the field of education that the attitude of a
teacher is irrelevant to his or her competence.” Id. at 320 (Y 2168).
Such a view would be valid only if the Board defines “competence™ so
narrowly as to mean the mere possession of and ability to impart to
others a certain quantum of information. We reject that notion in favor
of one that recognizes teacher competence to include the ability to com-
municate effectively a sense of responsibility as well as information. See
Lic. Exh. 27, OARP Report, at 60 (factors considered by OARP Review
Committee in rating training instructors). Where, as here, so much of
the training information to be conveyed concerns the need to comply
with proper procedures (see p. 1239 and note 61, infra), the instructor’s
attitude toward — i.e., respect for — those procedures becomes an inte-
gral (though perhaps subliminal) part of his or her ability to teach.

To be sure, Husted will no longer be permitted to train licensed
operators. Moreover, there is no hard evidence on this record that Hust-
ed’s bad attitude did, in fact, affect his teaching performance. See, e.g.,
Lic. Exh. 27, OARP Report, at 60-63. But in his new position as Supervi-
sor of Non-Licensed Operator Training, not only will Husted be in a po-
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sition to instruct personnel with important duties that affect the public
health and safety,® he will obviously have certain management
responsibilities. As such, Husted will presumably also have a role in es-
tablishing the criteria for training instructors and developing the audit
program imposed by the Licensing Board, at least in part, as a remedy
for his own failure to cooperate with the NRC. See LBP-82-56, supra,
16 NRC at 320, 365, 384 (19 2168, 2347, 2421).3¢ We seriously question
licensee’s judgment in promoting Husted to an important position with
management responsibilities, given his documented past failure to
cooperate with the NRC in its cheating investigation.}” We therefore
require, in addition to those commitments reflected in the stipulation
with the Commonwealth and the conditions imposed by the Licensing
Board should restart be authorized, that Husted have no supervisory re-
sponsibilities insofar as the training of non-licensed personnel is
concerned.

4 U

The Licensing Board aptly described U, a control room shift
foreman: “Either he has an unlucky affinity for situations having an
aura of cheating, or he was involved in cheating episodes.” /d. at 320
(1 2169). Three allegations concerning U were pursued at the hearing —
(1) he was “available” in Husted’s office during the NRC “B” examina-
tion to help those taking the test; (2) during that same examination, he
called KK (a shift technical advisor) to solicit the answer to an examina-
tion question, assertedly on O’s behalf; and (3) he used notes written on
his hand and “crib sheets™ to cheat on NRC and licensee examinations.33

Both the Special Master and Licensing Board explored these charges
in depth, and no purpose would be served here by a rehearsal of the rele-
vant testimony. See LBP-82-34B, supra, 15 NRC at 962-69, 1046-47
(1Y 112-132, 318-319); LBP-82-56, supra, 16 NRC at 320-24
(19 2169-2187). The Board noted that it reached some conclusions
more favorable to U than the Special Master and some others less
favorable to him. But, on balance, both reached the same ultimate result

35 These non-licensed personnel are auxiliary operators, who are on the career path to becoming
licensed operators.

36 The Board's conditions apply to the overall training program, not just licensed operator training.

37 Here on appeal and in reference to Husted's conceded attitude problem, licensee states: “While
this type of attitude should not be and has not been condoned or encouraged, neither should it be equat-
ed with a lack of integrity.” Licensee's Brief (November 15, 1982) at 89. Promoting Husted to Supervi-
sor of Non-Licensed Operator Training, in our view, amounts to at least condoning his demonstrated
bad attitude.

38 We note that U was also one of the eight individuals implicated in the Shipman incident, pp.
1219.21, supra. See Lic. Exh. 83; Tr. 25,375.
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of reluctantly giving U the benefit of the doubt and recommending no
sanction against him. LBP-82-56, supra, 16 NRC at 324 (Y 2185). The
Special Master described some evidence about U as “extraordinarily con-
fusing” and referred to the events surrounding U’s alleged telephone
call to KK as “a mystery.” LBP-82-34B, supra, 15 NRC at 967 (19 127,
129). Our own review of the record leaves us uncomfortable but leads
us to an ultimate conclusion no different than that of the Board and Spe-
cial Master.

We add only a few comments in response to the principal arguments
raised in this regard on appeal. TMIA calls our attention to T’s testimony
concerning his own use of Husted’s office during the “B” examination.
(T is a control room operator who took the “A” examination.) We find
that T’s testimony in fact lends support to U’s claim that he was legiti-
mately in Husted’s office at the time in question to study, and not for
the purpose of improperly aiding test candidates. See Tr. 26,600-04,
26,616-20. Also in this connection, the fact that U may have never stud-
ied before (or since) in Husted's office is of little or no significance. It
must be kept in mind that the entire operator retraining program and
reexamination process was a one-time event in response to the Commis-
sion’s post-TMI-2 order. Although U, as an already licensed operator,
would have had some training on a regular basis, he previously would
not have had to undergo this more demanding program. In this
circumstance, it is not implausible that he would study so far in advance
for another exam and that he would use Husted’s office for that purpose.

Finally, TMIA repeats the argument it made to the Licensing Board
that, although licensee’s management may not have placed him there, U
stationed himself in Husted’s office to help examinees. The Board found
this ‘“inviting conjecture with some evidentiary support” in U’s own
testimony. After listing that evidence, however, the Board noted its
reluctance to find misconduct on U’s part without “some reliable exter-
nal evidence.” It thus gives U the benefit of the doubt. LBP-82-56,
supra, 16 NRC at 323-24 (19 2184-2185). We see it a bit differently. It is
not a matter of giving U the benefit of the doubt. Rather, the evidence
on the whole is inadequate to support a finding of wrongdoing by U.
Clouds of suspicion, though thick, are not enough.

5. GG, W, and MM

GG, W, and MM are, respectively, a shift foreman, former shift
supervisor, and shift technical advisor.- The answers they provided to
two questions on a December 1980 licensee-administered quiz were re-
markably similar. Especially as to “Lessons Learned” Question 1, the
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three answers contained the same stilted language and spelling errors.
The Special Master found that GG and W cooperated on the answers to
both questions and that MM cooperated as well on Question 1. Although
he was not able to determine who copied from whom, the Special
Master thought the evidence suggested GG copied from either W or
MM. LBP-82-34B, supra, 15 NRC at 951-54 (191 82-93). He recommend-
ed no sanction, however, against either MM or GG, essentially because
of the limited nature of this incident. /d. at 1043-44 (99 312-313). (W
had already been terminated for cheating on an NRC examination. See
p. 1212, supra.)

The Licensing Board disagreed with the Special Master’s finding that
MM cheated on Question 1. The Board relied in part on MM’s com-
ments submitted after the Special Master’s report. MM pointed out that,
as a shift technical advisor, he was not required to take these quizzes but
did so only to evaluate his knowledge. MM also noted that his answers
were in the form of a “list” (which the question sought) and thus the
language should not be viewed as unnatural or stilted. Although the
parallelisms in the answers of MM, GG, and W still troubled the Board,
it concluded that MM had not cheated. LBP-82-56, supra, 16 NRC at
310-12 (99 2128-2132). The Board agreed with the Special Master,
however, that the evidence established cooperation between GG and W
on the two questions. Characterizing it as a weak inference, the Board
concluded that W copied from GG, with the latter’s consent or
knowledge. Id. at 312 (11 2133, 2134). But the Board imposed no sanc-
tion on GG for four reasons:

(1) W was his supervisor, (2) this was a company-administered examination, (3)
there was inappropriate informality and inadequate proctoring during the
examinations, and (4) there was a broad attitude of disrespect for the examination
process.

Ibid. (1 2135). The Board observed that its finding would differ had this
been an NRC licensing examination.

On appeal, TMIA first objects to the Licensing Board’s reliance on
MM’s post-hearing comments. MM did not testify and was not present
at the hearing. He filed his comments in response to the Board’s invita-
tion to all affected plant personnel to comment on the Special Master’s
report. /d. at 311 (9 2130). TMIA contends that it was a violation of due
process for the Board to have treated MM’s comments as evidence
when it was not introduced as such. In the abstract, we would agree. But
as applied to the particular circumstances here, we find no prejudice or
violation of TMIA’s due process rights.
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The Licensing Board itself pointed out that, when they had the
opportunity, none of the intervenors even proposed a finding of wrong-
doing by MM to the Special Master. Id. at 311 n.232 (Y 2132). See, e.g.,
TMIA'’s Proposed Findings (January 15, 1982) at 46-49. In that circum-
stance and out of concern for fairness to MM, it was not unreasonable
for the Board to give him an opportunity to defend himself against the
Special Master’s unfavorable conclusions.’ The Board recognized this
procedure was unconventional but, after weighing the alternative of
reopening the record for MM’s testimony, it found little likelihood of a
different outcome and decided against reopening. LBP-82-56, supra, 16
NRC at 311 n.232 (Y 2132). We believe the Board’s action was reasona-
ble and resulted in no prejudice to TMIA or any other intervenor.4

TMIA also challenges the Board’s conclusion that W copied from GG.
TMIA apparently believes GG was the “aggressive cheater” and that the
Board’s contrary conclusion is “arbitrary™ and “favorable to Licensee.”
TMIA’s Brief (September 30, 1982) at 42, 43. TMIA’s argument,
however, ignores the principal Board findings that GG and W did
cooperate on the exam and that GG consented to or knew of W’'s
copying. See LBP-82-56, supra, 16 NRC at 312 (1Y 2133, 2134). See
also id. at 290 (§ 2040). This, of course, is cheating — just as if GG
copied from W — and can hardly be characterized as a finding
“favorable to Licensee.” As for the Board’s conclusion itself, we see no
basis in the record for overturning it. There is no doubt in our minds
that GG and W cooperated on the quiz, and the testimony supports the
Board’s “albeit weak” inference that W copied from GG, with the lat-
ter’s consent or knowledge. See Tr. 25,692-99, 26,144-49, 26,155-56.

Finally, TMIA complains about the Board’s failure to impose a sanc-
tion on GG.*! It expresses concern about the distinction between ethics
and technical competence drawn by the Licensing Board in this regard.
See LBP-82-56, supra, 16 NRC at 312 (Y 2135). In general, we share
that concern. Although perhaps conceptually different, ethics and techni-
cal proficiency are both legitimate areas of inquiry insofar as considera-

tion of licensee’s overall management competence is at issue. See pp.
1206-08, supra.

4

39 It is not clear why no one (including the Special Master) called MM to testify in the first place.

40 We note further that the Board's actual finding as to MM was lukewarm at best. As the Board stated,
This is not the total exoneration to which MM might have been entitled after a full hearing with
his participation. The evidence simply isn't there to overcome all the implications of the very
similar answers. It would be exceedingly unfair to MM, and possibly a factual mistake, if his
status or reputation were to be afTected by our uncertain conclusion.

LBP-82-56, supra, 16 NRC at 311-12 (1 2132).
41 TMIA essentially acknowledges that action less than removal from licensed duties would be accept-
able in this instance. TMIA’s Brief at 56.
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On the other hand, we believe the Board here properly took account
of the attendant circumstances of the quiz (especially the informality of
its administration) in not imposing a sanction on GG. See LBP-82-56,
supra, 16 NRC at 312 (9 2135). In our view, the Board erred only in fail-
ing to consider a sanction less than removal from licensed duties, like
one akin to the reprimand given to Shipman. See pp. 1219, 1220-21,
supra. We do not read the Board’s opinion, however, as condoning
GG’s conduct. In fact, the Board’s very conclusions, which we here
affirm, serve as at least an implicit reprimand of GG.*

6. Other Individuals Implicated in Cheating

TMIA, the Aamodts, and UCS mention other incidents that, in their
view, show cheating or a lack of credibility by some individuals. For
instance, WW (a shift technical advisor) provided information over the
telephone, which he later learned could have been helpful during a
licensee-administered exam then in progress. WW was not able to identi-
fy the caller. The Licensing Board found this was probably cheating and
chastised WW for his “carelessness™ and for not providing this informa-
tion earlier in the NRC investigation. LBP-82-56, supra, 16 NRC at 324
(99 2188-2189). See LBP-82-34B, supra, 15 NRC at 969 (99 133-134).
There was also evidence (OO’s own testimony) that OO, P, and Q dis-
cussed questions and answers during some quizzes. See id. at 946-47,
958 (19 69, 106); LBP-82-56, supra, 16 NRC at 317 (¥ 2159). Further,
the Special Master found it likely that, despite their denials, A and I had
observed cheating by O and W, See p. 1212, supra. Nonetheless, the evi-
dence of this was not so strong that he could in fact conclude that there
was misconduct on their part. LBP-82-34B, supra, 15 NRC at 932-33
(19 23-24).

Though intervenors refer to each of these items in passing, none de-
velops any particular argument on brief. Our own review of the record
in this regard has provided no basis for reaching conclusions other than
those of the Special Master and Licensing Board in their essentially com-
patible decisions. We add only that each incident provides yet more evi-
dence of the poor administration of both NRC and licensee examinations
at TMI-1 during 1980 and 1981.

42 A corresponding concern, however, is the adequacy of licensee’s response 10 this incident, given the
Board's finding of GG's cooperation on the examination. We believe that in this circumstance it is both
fair and proper that licensce now formally reprimand GG, as it has Shipman for similar conduct.
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7. Licensee’s Investigation of, and Response to, the Cheating

Intervenors, particularly TMIA, argue in general terms that licensee
did not adequately investigate the cheating incidents, impeded the NRC
staff’s investigation, and did not také appropriate disciplinary action
toward certain employees. In intervenors’ view, this reflects licensee’s
negative attitude about its responsibilities to the public. The Licensing
Board has thoroughly canvassed the record and considered the Special
Master’s recommendations on the subject. There is no need here to
rehearse in detail that evidence and those findings, except to note the
Board’s ultimate conclusion that licensee’s investigation was
“adequate.” See LBP-82-56, supra, 16 NRC at 333-44 (19 2228-2271).
One aspect of the Board's decision, however, warrants additional
comment. ‘

There can be no doubt that the investigatory work of licensee’s
attorney, John Wilson, was not as thorough as it should have been. If
licensee truly did not “stint[] in the resources allocated to the
investigation,” the fact that time may have been short does not fully ex-
plain the failure to follow up on obvious leads (e.g., by interviewing W
and the eight individuals implicated in the Shipman incident): additional
investigators/attorneys could have been assigned to assist Wilson. See id.
at 343 (1 2269). Nor does it satisfactorily explain why licensee never in-
vestigated the important allegation that U was stationed in Husted’s
office to help those taking the NRC examination. See id. at 337-38
(19 2243-2246).

The Board found that Wilson was naive and naturally inclined to be-
lieve in the honesty of licensee’s employees. Id. at 339 (¥ 2252). Despite
questioning his impartiality, however, the Board declined to second-
guess licensee’s management on the assignment of Wilson to the cheat-
ing investigation. Id. at 342 (¥ 2266). While recognizing the benefit of
hindsight, we are more critical of licensee’s decision in this regard.
Given the serious implications of the cheating allegations, the already
high visibility of this proceeding, and licensee’s earlier use of outside
counsel to investigate other serious allegations of wrongdoing,* licensee
exercised extremely poor judgment in delegating a company employee
the responsibility for investigating his fellow employees. In the summer
of 1981 licensee should have been aware of the folly of its decision.

43 In April 1980, licensee hired a Minneapolis law firm (Faegre & Benson) to conduct an inquiry into
the so-called *“Hartman allegations™ of falsified leak rate data at TMI-2, See ALAB-738, supra, 18 NRC
at 184. The Licensing Board, however, was not aware of this at the time it issued its decision. See id. at
197 n.38.
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Nonetheless, we are not willing to equate this bad judgment and Wil-
son’s defective detective work with improper motives on the part of
licensee. There is nothing in the record to suggest that licensee’s
management manipulated the investigation or actively discouraged
Wilson from pursuing important lines of inquiry. Further, the unusually -
active involvement of two of licensee’s top managers (Arnold and
Hukill) in some aspects of the investigation and their meetings with em-
ployees indicate anything but a desire to cover up the cheating allega-
tions and inhibit serious inquiry. See id. at 343, 336 (11 2269,
2237-2238). We can therefore endorse the Licensing Board’s ultimate
determination of the adequacy of licensee’s investigation. Moreover,
except in the two instances noted above at pp. 1223-24 and note 42
(Husted and GG), we find licensee’s action in response to improper em-
ployee conduct was appropriate.

8 OandVV

Both the Special Master and the Licensing Board dealt at length with
the incident involving O and VV — a matter not directly related to the
1980 and 1981 cheating episodes. Briefly, according to the Board, in July
1979 VV (former Supervisor of Operations at TMI-2, the counterpart of
Michael Ross) submitted work prepared by O in fulfililment of his
(VV’s) operator licensing requalification requirements.* Despite his as-
serted knowledge of that fact, Gary Miller (former TMI Station Manag-
er) certified to the NRC — with the knowledge and assent of John Her-
bein (former Metropolitan Edison Vice President) — that VV had satis-
factorily completed the 1978-79 requalification program. The Board
therefore concluded that licensee, by the action of Miller and Herbein,
had made a material false statement to the agency, in violation of the
Atomic Energy Act, 42 U.S.C. § 2236. In addition to conditioning restart
with the requirement that any participation by Miller in the startup,
testing, or operation of TMI-1 be under the direct supervision of an
“appropriately qualified” official of licensee, the Board recommended to
the Commission that it direct some component of the staff to conduct a
broader investigation into this matter. LBP-82-56, supra, 16 NRC at
344-55 (19 2272-2320).

TMIA contends that this incident bears on licensee’s integrity in
several respects. It questions whether the sanction imposed on VV —
removal from his supervisory duties and assignment to an ad hoc group

4410 C.F.R. § 55.33 and 10 C.F.R. Part 55, Appendix A, describe the requircments for requalification,
which licensed operators must satisfy every two years.
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gathering information about the TMI-2 accident — was adequate, both
i‘n fact and as a matter of perception within the TMI organization. It also
gomplains that Miller and Herbein were retained in their high level
management posts for some time after this incident. And TMIA argues
ihat the testimony of former GPUN president Robert Arnold on the O
and VV incident was not credible and suggests direct involvement by
Arnold in VV’s certification to the NRC.

Several factors make extended discussion of this matter unnecessary.
As already noted, the Special Master and Licensing Board gave it sub-
stantlal attention, and we can find no fundamental error in the Board’s
approach The principal players against which TMIA seeks the imposition
of sanctions are no longer employed within GPU Nuclear.** Finally, inso-
far as VV’s certification to the NRC allegedly constituted a material false
statement, the Commission has directed us ‘“‘not to consider” this
matter in our review. CLI-82-31, supra, 16 NRC at 1237. On that score,
the Commission agreed with the Licensing Board on the need for further
inquiry and consequently turned the matter over to its Office of
Investigations. That investigation led to a Notice of Violation and a pro-
posed $100,000 civil penalty against licensee for material false state-
ments in connection with VV’s certification. CLI-83-20, supra, 18
NRC 1.4

What this whole incident highlights, however, is the fact that a serious
problem existed throughout licensee’s organization: formal training
and the NRC’s regulatory requirements for operator licensing and re-
qualification were regarded rather cavalierly, from the staff level to the
higher plateaus of management. Moreover, it provides another instance
of an employee (VV) in a responsible supervisory position, who is con-
sidered technically proficient but who found it necessary and apparently
acceptable to submit work not his own.

9. Summary

The Licensing Board stated that, although it could not “conclude with
certainty that all possible cheating has been revealed,” it is “comfortable

45 0 was terminated for cheating on the NRC licensing examination. See p. 1212, supra. VV resigned
in April 1983 and does not work anywhere in the GPU system. Letter from D.B. Bauser to Appeal
Board (May 6, 1983) at 3. Herbein is employed by a non-nuclear GPU subsidiary, as is Miller. Letter
from E.L. Blake, Jr., to Appeal Board (March 11, 1982) at 1-2; App. Tr. 154, Arnold has resigned as
president and director of GPUN. Notice to Commission, ef al. (December 1, 1983).

46 The public record does not reflect whether licensee has consented to the proposed penalty or plans
to contest it. It shows only correspondence in August 1983 concerning licensee’s request for the investi-
gation report, and the stalT’s statement that it is deciding whether to release it. Letter from R.C. Arnold
to R.C. DeYoung, Director, Office of Inspection and Enforcement (August 5, 1983); letter from R.C.
DeYoung to R.C. Arnold (August 22, 1983).
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with the results of the inquiries.” LBP-82-56, supra, 16 NRC at 290
(Y 2041). The Board believed that probably all relevant and important
cheating had come to light because of (1) the active participation of the
intervenors, Commonwealth, and NRC staff in the investigation and
hearing, and (2) the “repetitive” and “finite” testimony of the witnesses
(operators) themselves. /d. at 290-91 (Y9 2041-2043). While we have
noted some areas of disagreement with the Licensing Board concerning
its conclusions about particular individuals or incidents, we generally
agree with the Board that overall the inquiry (especially the hearing) has
been as thorough as possible. Though intervenors quarrel with that
notion, they have failed to give us serious cause to doubt that all signifi-
cant cheating occurrences have been revealed and investigated.

Earlier in this opinion, we noted that the proper focus of this special
proceeding is on whether licensee has demonstrated its ability to operate
TMI-1 in a safe and responsible manner in the future. See note 7, supra.
The efficacy of action intended to remedy identified deficiencies in past
conduct is a necessary element in that equation. With that in mind, we
next consider licensee’s operator training program and the implications
of the cheating episodes for that program.

C. Licensed Operator Training
1. Licensee’s Program

Intervenors attack numerous aspects of she TMI-1 training program.
The Aamodts, in particular, question the qualifications of the instructors
and supervisors within the training department; course content; the
amount of time spent on training; the adequacy of simulator training
and testing; and the validity of the examination process. All intervenors,
especially UCS and TMIA, argue generally that the record in the re-
opened proceeding on cheating presents a serious challenge to the
Licensing Board’s earlier favorable findings concerning licensee’s train-
ing program. See LBP-81-32, supra, 14 NRC at 478-79 (Y 276). The
Licensing Board recognized that the cheating episodes cast some doubt
over those findings. See generally LBP-82-56, supra, 16 NRC at 355-63
(19 2321-2342). The Board, however, characterized this as a “quality
assurance” problem — one that could be remedied by future audits of
various aspects of the training program. /d. at 364-65 (19 2344-2347).
Intervenors disagree, contending that future audits do not assure safe op-
eration of the facility now.

The Licensing Board correctly framed the issue: *is the instruction
adequate to prepare the operators to operate the plant safely?” Id. at 363
(Y 2343). We disagree with the Board, however, on its affirmative
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answer to that question. The deficiencies in operator testing, as manifest-
ed by the cheating episodes, may be symptomatic of more extensive fail-
ures in licensee’s overall training program. Whether those deficiencies
still exist or have been sufficiently cured is not evident from the record.
Indeed, the record in the reopened proceeding perhaps has raised more
.questions than it has answered satisfactorily.#” For example, does the
“training program actually enhance the operators’ knowledge or simply
encourage memorization for test-taking purposes? Are the licensee and
NRC examinations an effective way to measure an operator’s ability to
run the plant? Do the format and content of the examinations encourage
cheating? ) \

Moreover, we are troubled by the fact that one-fourth of those who
took the April 1981 NRC examinations (9 out of 36) either were directly
involved in cheating of some sort or were implicated in a way that could
not be satisfactorily explained or resolved. See Lic. Exh. 83. See also
note 52, infra. Several of these individuals were or are still in supervisory
positions. Perhaps most disturbing is the testimony that a number of em-
ployees (including training instructors) did not take the courses or exam-
ination process seriously. See, e.g., Tr. 25,695-96, 25,745, 25,983,
26,404-06.

The principal difficulty with the decision below, however, is the
Licensing Board’s failure to reconsider, as promised and in a meaningful
way, its earlier finding that licensee’s training program was
“comprehensive and acceptable.” See LBP-81-32, supra, 14 NRC at 478
(9 276). Instead, the Board relied on the post-cheating testimony of
only licensee and the staff.*® But more significant, the Board essentially
presumed that the earlier, favorable expert testimony by the outside con-
sultants would not have been altered by the cheating revelations. See
LBP-82-56, supra, 16 NRC at 299, 378-79 (19 2081, 2396-2400). See
also id. at 360-61 (% 2335). We are not so sure, and, in any event, we
are not willing to speculate on how the OARP Review Committee and
other consultants would assess the cheating incidents and licensee’s sub-
sequent changes in its training and testing program.

47 Hence, we disagree with the Licensing Board’s view that the evidence in the reopened proceeding
has not brought the adequacy of licensee’s training program into question. See LBP-82-56, supra, 16
NRC at 296 (1 2061). We do not overlook licensee's improvements in test administration, as supple-
mented by the Licensing Board. /d. at 359-60 (11 2330-2331). But, like the Special Master, we are not
yet convinced that those largely ministerial fixes will salve what may be more serious infirmities in the
training program. See LBP-82-34B, supra, 15 NRC at 1015-20 (19 242.251).

48 Even in so doing, the Board noted its misgivings about the testimony of Dr. Robert Long, former
Director of Training and Education and now Vice President of Nuclear Assurance, which oversees the
training program, LBP-82-56, supra, 16 NRC at 380-81 (11 2406-2407).
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It is apparent that the generally positive testimony of the OARP
Review Committee and licensee’s other independent consultants was of
decisional significance to the Board’s initial, equally positive judgment
on licensee’s training program. See, e.g., LBP-81-32, supra, 14 NRC at
453-54, 459-65, 471, 472-73, 477 (19 201-203, 225-241, 260, 263, 272).
Once the cheating incidents raised questions about that judgment, it was
incumbent upon the Board to seek further testimony from the independ-
ent experts upon which it so heavily relied in the first instance.*> The
future audits imposed by the Licensing Board to treat what it sees as a
quality assurance infirmity are both necessary and desirable. But whether
they are sufficient as well can be determined only after further testimony
by the independent consultants.’®

For example, it is essential to know if Dr. Gardner’s favorable opinion
of the Operator Accelerated Retraining Program — offered in late 1980
and based on what he believed was the satisfactory implementation of
the program — would be altered by the subsequent knowledge of cheat-
ing on licensee and NRC examinations. See Gardner, fol. Tr. 12,409, at
QOutline. Mr. Kelly testified about the pride and enthusiasm found
among employees in the training program, as well as the professionalism
of the instructors. Kelly, fol. Tr. 12,409, at 4, 6, 10. Dr. Christensen ob-
served similar attitudes. Christensen, fol. Tr. 12,409, at 12-13,
Subsequent, post-cheating testimony, however, reflected a lack of those
qualities. Kelly and Christensen should have been asked how the latter
might bear on their previous assessments of the effectiveness of the
training program.s!

The OARP Review Committee reported, on balance, favorably on
licensee’s training program and predicted that program candidates would
be well trained and well prepared for the NRC licensing exams. Lic.
Exh. 27, OARP Report, at 1, 3. We have seen that the latter prediction
was overly optimistic, at best. As to whether the candidates are
nevertheless well trained to operate the plant, the record is incomplete.
In reading the OARP Report, one question is inescapable: would the
Committee reach the same favorable conclusions in light of the cheating

49 The Board described the evidence from the reopened proceeding on cheating as showing “only
... significant weaknesses™” — not a “failure™ ~ in the quality of instruction (and thus training). /d. at
361 (Y 2337). Irrespective of the terminology employed, the underpinnings of the Board's earlier deci-
sion (Le., the consultants® predictive testimony) were shaken. If that testimony is to have any real
weight, it must be reevaluated in light of actual events.

50 Inasmuch as the record on training is now closed, we thus explicitly find the pertinent criteria for
reopening satisfied. See Pacific Gas and Electric Co. (Diablo Canyon Nuclear Power Plant, Units 1 and
2), ALAB-598, 11 NRC 876, 879 (1980).

51 Kelly did appear again at the reopened hearing, but his testimony was limited to his role in admin-
istering certain *“mock" examinations. He did not reassess his earlier expressed views on the OARP, See
Kelly, fol. Tr. 24,894,
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incidents and subsequently acknowledged deficiencies in licensee’s train-
ing program?

Before answering that ultimate question, the Committee must
necessarily reconsider its specific subsidiary conclusions. For instance,
the OARP Report referred to *“pre-accident neglect” of the TMI Training
Department and identified more specific shortcomings (bitterness and
anxiety among some employees, inadequate training facilities, the need
for special teacher training for the instructors, etc.). I/d. at 58, 145-47,
Notwithstanding these and other criticisms of the program, the Commit-
tee gave the OARP high marks. How would the Committee members
now strike the balance between the positive and negative aspects of the
program? The Report commented briefly but favorably on the written
examination. See id. at 67. How might that view be revised? One or
more of the instructors evaluated by the OARP Committee were in-
volved in the cheating episodes. See id. at 62-63.52 Would that alter the
Committee’s generally favorable perceptions of the instructors? See id.
at 58-61. The Licensing Board’s decision requires licensee to establish
criteria for training instructors. Licensee has submitted these new criteria
and the staff has approved them. Letter from R.W. Starostecki to H.D.
Hukill (September 27, 1983), Inspection Report No. 50-289/83-22 at 2.
See also letter from J.F. Stolz to H.D. Hukill (July 28, 1983), Attach-
ment (Safety Evaluation). But in view of the weaknesses in this area pre-
viously identified in the OARP Report, the Committee as well should
review licensee’s new training instructor criteria. See Lic. Exh. 27,
OARP Report, at 146-47.%3

52 We determined this by comparing the list of named instructors in the OARP Report with the letter
designation code used in the hearing before the Special Master to protect the identities of the TMI
employees. Because all parties have the code and can thus verify our statement, there is no need for us
to identify specifically whom we mean. But see note 16, supra.

53 The Aamodts contend that instructors who teach fluid flow, heat transfer, and thermodynamics
should have baccalaureate degrees because “the Commission referred to ‘college level® as the standard
for augmentation of those courses." Aamodt Brief at 7. On its face, the logic of this point seems
apparent. The Aamodts, however, have confused a summary of a June 1979 meeting between the stafl
and licensee — which states that “the operators will be taking college level technical courses™ in those
three subjects — with a Commission “standard.” See “Meeting Summary on the Open ltems Regarding
TMI-1 Restart™ (June 28, 1979) at 1. We have been unable to find any specification of course leve! for
fluid flow, heat transfer, and thermodynamics in any of the relevant Commission documents. See, e.g.,
“Qualifications of Reactor Operators™ (March 28, 1980) [*Denton Letter™] at 1; Encl. 1 at 2, 5; Encl. 2.
Rather, the focus is on course content. See id. at Encl. 2. The Licensing Board explored this area at hear-
ing and concluded that licensee's training program was not a college curriculum, nor should it be,
LBP-81-32, supra, 14 NRC at 472 (1 262). We find the Board’s conclusion is amply supported by the
record.

The Aamodts also complain that the Board erred in finding the number of training instructors at TMI
has been increased to 45. Aamodt Brief at 7, See LBP-81-32, supra, 14 NRC at 472 (1 262). The
Aamodts claim, without any reference to the record, that there are nine instructors. The Board did err
in referring to the “faculty™ as numbering 45, when the record shows the training *stafl™ (which could
include non-teaching personnel) is now 45. See Long, er al., fol. Tr. 12,140, at 3. This minor error is

{Continued)
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The OARP Review Committee devoted substantial attention to the
use of both part-task and replica simulators. /d. at 95-112. Because of
the demonstrated weaknesses in past testing procedures, would the
Committee require even greater usage of simulators in training and
testing?54 Perhaps the most important matter that the Committee should
address upon further hearing, however, is its rather prophetic, conclud-
ing statement: “Top management needs to keep aware of the real and
perceived problems of its employees.” Id. at 149. The Committee sug-
gested that there was a lack of communication between top management
and the operating crews.’s Do the post-cheating changes in the training
program adequately ameliorate this situation?%

We recognize that by requiring additional hearing on the post-cheating
views of licensee’s outside consultants we are further prolonging a pro-

without consequence — and the Aamodts suggest none. The important consideration is the qualifications
of the training instructors. And that is what the OARP Review Committee should address again in the
context of licensee’s new instructor criteria.

54 The Aamodts argue that the upgraded training program does not include enough simulator training
time to satisfy regulatory requirements. They point to NUREG-0660, *NRC Action Plan Developed as
a Result of the TMI-2 Accident,” as recommending 160-200 hours per operator annually, compared
with the 20 hours of actual hands-on simulator training for each TMI-1 operator per year. Aamodt Brief
a1 15. See Tr. 12,156-57, 12,263. We can find no reference to a specific amount of simulator time in the
final version of NUREG-0660, dated May 1980. See NUREG-0660, supra, at 1.A.4-1 to 1.LA.4-7. The
Aamodts apparently got the 160-200 figure from Lic. Exh. 27, OARP Report, at 110, where the OARP
Review Committee mentions 2 *proposed™ version of NUREG-0660 that required “160-200 hours of
simulator experience for hot license training.” Though not adopted in the final version of NUREG-0660,
this refers to inirial operator training, not the requalification training for already licensed operators dis-
cussed at the referenced part of the hearing.

In this connection, we have been unable to locate any regulatory requirement for a specific amount of
simulator training. The OARP Review Committee, however, should reconsider its generalized view on
this topic with respect to the particular amount of simulator time per operator at TMI-1. See Lic. Exh.
27, OARP Report, at 99. At the same time, the Committee should consider whether all TMI-1
operators, previously licensed or not, should be tested on a simulator. The Aamodts attempted to inject
this as an issue at the eleventh hour, just as the Licensing Board was about to issue its original manage-
ment competence decision. The Board denied that attempt, stating that the motion was too late and that
Commission regulations and the order instituting this proceeding do not require simulator testing by the
NRC. LBP-81-32, supra, 14 NRC at 568-69 (11 542-548), We agree with the Board that there is no such
requirement. Nonetheless, the Board's mandate from the Commission was to decide if the actions or-
dered were “sufficient™ as well as necessary. Licensee has already committed to NRC testing of newly
licensed TMI-1 personnel on a simulator. /d. at 568 (Y 542). We believe it is important that the OARP
Review Committee now consider whether, in view of the compromised written examinations, previously
licensed operators should be tested on the simulator as well. (Thus, we need not decide if the Board
erred in refusing to entertain the Aamodts® “late contention™ on this subject.)

55 The Special Master similarly concluded, with regard to the poor administration of licensee's
examinations, that if licensee was not aware of these conditions, “its management was out of touch with
the training program.™ LBP-82-34B, supra, 15 NRC at 1050 (1 329).

56 In reconsidering its earlier appraisal of the OARP, the Committee should take account of several im-
portant personnel changes within the Training Department. For example, Dr. Robert Long, who was
Director of Training and Education during the cheating incidents, has been promoted to GPUN Vice
President for Nuclear Assurance. Dr. Richard P, Coe has replaced him. Samuel Newton, former Opera-
tor Training Manager, is now Manager of Plant Training. Edward J. Frederick, a contro! room operator
assigned to TMI-2 at the time of the accident, has been promoted to Supcrvnsor of Licensed Operator
Training. Letter from D.B. Bauser to Appeal Board (May 6, 1983) at 2-3. In view of what occurred are
these appropriate assignments?
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ceeding that appears to have no end. Nor are we insensitive to the
morale problems among employees whose training and job performance
continue to be under scrutiny, despite eventual successful retesting by
the NRC.5” But we are presented with a Hobson’s Choice: decide the
pivotal issue of the adequacy of training at TMI-1 notwithstanding a sig-
nificant gap in the record,® or impose more demands, in the form of fur-
ther hearing, on the resources of all parties and the agency alike. We be-
lieve the latter is the more appropriate alternative.

2. The Role of the NRC Staff

We would be remiss were we to overlook the role of the NRC staff in
the past deficiencies in licensee’s training program. Indeed, the staff
must share a large measure of the blame due to its poor test administra-
tion and inability to earn the respect of many TMI employees. The staff
has conceded its laxity with regard to the April 1981 NRC examination®
and has informed the Special Master and Licensing Board of new test
procedures it has established for the future (e.g., more rigorous
proctoring). See Staff Exh. 30, ES-201 (draft rev. 3). While such im-
provements are desirable, we share the concern voiced by the Licensing
Board about the level of staff involvement with respect to licensee’s
training program.

First, the Board expressed concern with the staff’s limited role as
“auditor” of licensee’s requalification program and administrator of the

ST A related problem — indeed, a “catch 22" — is that, because of lack of use, the operators® skills
have declined during the long period of plant shutdown. This is evident from a recent Inspection
Report, where the staff concludes that overall licensed personnel at TMI-1 are well trained but identifies
several areas of weakness that are to be addressed in a special restart training program. Letter from
R.V;/. Starostecki to H.D. Hukill (April 13, 1984), Enclosure (Inspection Report No. 50-289/84.05 at
4.5).

58 This is not a matter of bringing a “stale™ record in a closed proceeding up to date. See [nterstate Com-
merce Commission v. Jersey City, 322 U.S 503, 514-15 (1944). Rather, it is akin to recalling a crucial wit-
ness for further testimony after new developments come to light during a lengthy trial.

59 While criticizing the staff, the Licensing Board found it “in literal compliance™ with the governing
standard for administering operator license examinations, ES-201. LBP-82-56, supra, 16 NRC at 368
(1 2357). We would not be so generous. The extensive review during the examination and the numer-
ous changes that were necessary strongly suggest that the examiners failed to acquaint themselves ade-
quately with the facility and that headquarters stall did not conduct the pre-examination review, as re-
quired by ES-201. See Staff Exh. 29, ES-201 (rev. 2, 1969), at 1, 2. Moreover, the stafl’s argument that
the standard was satisfied by having at least one NRC representative present somewhere in the training
building during the examination makes a mockery of the standard as well as the examination process.
See NRC Staff"s Proposed Findings (January 15, 1982) at 68. Under “Administration of Examination,”
ES-201 provides that “applicants should not be allowed to leave the examination room, except for the
obvious purpose, (one at a time),” and “[d)uring the examination, applicants are not permitted to com-
municate or refer to any texts or descriptive material. . . .” It also refers to “ensurling] the integrity of
the examination,” avoidance of the use of facility proctors, and the desirability of oversight of the exam-
ination personally by the examiner. Staff Exh. 29, ES-201 (rev. 2, 1969) at 2-3. It would be impossible,
in our view, to administer an examination in compliance with this standard simply by having one NRC
representative present somewhere in the building during the test.
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NRC licensing examination. LBP-82-56, supra, 16 NRC at 364 (11 2345-
2346). The staff has indicated its intent not to review licensee’s future
plans to qualify candidates for the NRC examination, limiting its in-
volvement to comparing the performance level of license candidates on
NRC examinations with a perceived industry norm and licensee’s past
record. Boger, fol. Tr. 25,480, at 2-3. As the Board pointed out, this con-
flicts with the more substantive role for the staff contemplated in the.
regulations. See generally 10 C.F.R. §§ 55.10(a) (6), 55.33(a) (4). See
also 10 C.F.R. Part 55, Appendix A (“a requalification program which
has been reviewed and approved by the Commission™). It also conflicts
with Task I.A.2 of NUREG-0660, which provides that *“[tlhe NRR staff
will review the contents of revised training programs, and the IE staff
will audit the implementation.” NUREG-0660, supra note 54, at
1.A.2-1, See also id. at 1,A.2-3 to 1.A.2-4.%° In our view, focusing on the
performance level of license candidates (i.e., the percentage that passes
the examination) puts too much emphasis on the examination qua
examination and too little on the substance of the training itself.

We are also troubled by the numerous substantive problems in the
examination identified by the Special Master and noted with concern by
the Board. See LBP-82-34B, supra, 15 NRC at 1026-35 (99 269-287);
LBP-82-56, supra, 16 NRC at 369-71 (19 2363-2372). In short, the ques-
tions and answer keys often reflected training information (some of
which might be either obsolete or overly specific), rather than actual
plant design. This, in turn, means that training may not be oriented to
actually operating the plant. Again, this shows undue emphasis on pass-
ing the examination, as opposed to learning how to operate the particular
plant in question.

We are, or course, aware that the problems just discussed are generic
in nature, and that we have no jurisdiction to require the staff to adopt
or abandon certain methods for doing its myriad assigned duties. We are
aware, too, that Congress has directed the Commission to take a new
look at the broad subject of training. See Nuclear Waste Policy Act of
1982, § 306, 42 U.S.C. § 10,226. The Commission’s substantial effort in
that regard is under way. See SECY-84-56 (February 2, 1984); SECY-
84-56A (April 30, 1984). We thus join the Licensing Board in urging
the Commission to give the highest priority to the efforts to make the
operator training and testing process a meaningful one. See LBP-82-56,
supra, 16 NRC at 371 (1 2372).

60 Regulatory Guide 1.8 envisions similar increased stafl “participation” in licensee training programs
for both initial license candidates and those sceking requalification. See, e.g., Reg. Guide 1.8,
“Personnel Qualification and Training,” 2d proposed rev. 2 (1980), §§ 2.2.2, 2.2.7. Although this docu-
ment still exists only in draft form, it represents a public statement of the staff’s current position.
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In sum, proper training is essential to the safe operation of the plant
and requires the closest scrutiny.®! This is especially so here, where be-
cause of the role of operator error in the TMI-2 accident, training has
been of key importance in this proceeding from the outset. There is no
substitute for a complete and convincing record. We therefore remand
to the Licensing Board that part of this proceeding devoted to training,
for further hearing on the views of licensee’s outside consultants
(including the OARP Review Committee) in light of both the weakness-
es demonstrated in licensee’s training and testing program and the sub-
sequent changes therein.

D. Non-licensed Operator Training

Although most of the attention at the hearing with regard to training
was directed to licensed operators, the Licensing Board recognized the
important functions of non-licensed personnel for the safe operation of
the plant. The Board found that licensee has expanded and improved its
training program for non-licensed employees. LBP-81-32, supra, 14
NRC at 441-42, 455-59 (19 164, 208-224). Although intervenors did
not participate in the litigation of the issue, the Board also addressed
Issue 4 specified in CLI-80-5, supra, 11 NRC at 409, concerning the
qualifications of TMI-1 health physics personnel. It concluded that this
staff is adequately trained to ensure effective implementation of licen-
see’s radiological controls program. LBP-81-32, supra, 14 NRC at
505-11 (19 360-376).

On appeal, the Aamodts raise essentially three matters with regard to
non-licensed operator training. First, they contend that the Board
*failed to develop any significant record.” Aamodt Brief at 12. The
Aamodts rely on a November 1980 Inspection Report (No.
50-289/80-21) that identified several weaknesses in licensee’s training

61 The record in this proceeding is replete with examples of where it is essential for an operator to be
fully conversant with plant design and procedures. See, e.g., ALAB-729, supra, 17 NRC at 832-35, 894
(action to enhance reliability of emergency feedwater system); 841.42, 846-47 (raising steam generator
water level to 95 percent to promote boiler-condenser cooling); 861 n.213, 862 n.217 (closure of PORV
block valve in event of a loss-of-coolant accident); 864 (prevention of low temperature overpressuriza-
tion of the reactor vessel); 864-65 (mitigation of inadequate core cooling conditions); 866, 870-71
(intervention to combat unforeseen events); 830-81, 894 (reliance on redundant indication closest to
saturation); 856, 860, 836-87, 894 (connection of pressurizer heaters 1o emergency power). See also
LBP-81-59, supra, 14 NRC at 1709-10.

We note in this connection a recent Notice of Violation citing numerous instances where licensee's
personnel failed to follow proper operating procedures. The stafl noted that licensee had admitted and
identified most of these violations and took corrective action. Nonetheless, because of the large number
of violations within a relatively short time, the stafl determined that a $40,000 civil penalty should be
imposed. See letter from R.C. DeYoung to P.R. Clark (May 7, 1984), Appendix at 4.5, Licensee has ap-
parently decided to pay this fine. Wall St. J., May 16, 1984, at 53, col. 6.
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program for non-licensed operators, including the absence of a written
training program and a disorganized management overview. See Staff
Exh. 4, NUREG-0680 (Supp. No. 1), Appendix B at 9. The staff indicat-
ed in that report, however, that it would apprise the Board and parties of
its evaluation of licensee’s corrective action during the hearing. /bid.
The staff fulfilled this commitment in Staff Exh. 13, NUREG-0680
(Supp. No. 2), at 2-4. There the staffl described the content of licensee’s
training programs for auxiliary operators and plant technicians
(including radiological control and chemistry technicians) and concluded
that each complied with the pertinent regulatory requirements. The staff
also noted that licensee had issued a training manual incorporating the
details of these programs. The staff stated that it was reviewing the
manual and would “‘assure its adequacy prior to any recommendation
for restart of TMI-1.” Id. at 4.62 The stafT also concluded that licensee’s
training program for non-licensed personnel was acceptable and that it
considered the weaknesses identified in Inspection Report No. 50-289/
80-21 to be resolved. /bid. The Licensing Board took note of that
evaluation, and the Aamodts have offered no basis to challenge it. See
LBP-81-32, supra, 14 NRC at 459 (Y 224).

Second, the Aamodts argue that the Licensing Board measured licen-
see’s training program for non-licensed operators by the wrong
standard, American National Standard for Selection and Training of
Nuclear Power Plant Personnel ANSI/ANS-3.1 (1978). See id. at 441
(1 164). They point out that this standard preceded the TMI-2 accident
and argue that the appropriate standard for augmented training should
be the post-accident 1979 draft version of ANS-3.1.63 Although the
Board referred to ANSI/ANS-3.1 (1978), the record shows that the staff
applied the even more rigorous requirements of the December 6, 1979,
draft version of ANSI/ANS-3.1 to licensee’s training program. The staff
testified that it would apply the Second Proposed Revision 2 of Regula-
tory Guide 1.8 (September 1980) to all licensees. Crocker, et al., fol. Tr.
12,653, at 7-8. That Regulatory Guide (at 10) explicitly incorporates
and endorses the requirements of the 1979 version of ANSI/ANS-3.1.
Id. at 5-6. Thus, although the Licensing Board’s decision does not reflect
it, the record shows that licensee’s training program was, in fact, evaluat-
ed in terms of the post-TMI-2 standard sought by the Aamodts.

62 The stafl has now completed its review of the manual and training program for non-licensed
personnel, finding them acceptable. See letter from T.T. Martin to GPU Nuclear Corporation (January
12, 1983), Inspection Report No. 50-289/82-19 at 24-25; letter from T.T. Martin to GPU Nuclear Corpo-
ration (March 10, 1983), Inspection Report No. 50-289/83-02 at 10,

63 The Aamodits refer to “Draft ANS 3.2-1979.” Aamodt Brief at 13. We assume they mean ANS-3.1.
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Third, the Aamodts complain that at the reopened hearing on cheating
the Special Master erred in refusing to let Harry Williams, who had been
briefly employed as a guard at TMI, testify about “looseness” in licen-
see’s administration of Radiation Worker Permit tests during April
1979. Williams had alleged cheating and other improprieties by certain
non-TMI employees (construction workers). The Special Master
concluded, after voir dire of Williams, that he was a highly unreliable
witness. The Special Master excluded Williams’s testimony for that
reason as well as its Jack of probative value. LBP-82-34B, supra, 15 NRC
at 988-89 (19 179-180). The Licensing Board agreed. LBP-82-56, supra,
16 NRC at 333 (§ 2226). So do we, for the reasons stated by the Special
Master. The Aamodts argue, however, that Williams’s allegations have
been effectively corroborated by a later incident involving licensee’s fail-
ure to secure the answer keys to a radiation worker test. This same inci-
dent was the basis of a motion to reopen filed by the Aamodts and
denied in ALAB-738, supra, 18 NRC at 193-94. We explained there that
licensee’s response to this incident was both prompt and sufficient.
Indeed, it demonstrated that licensee’s system for dealing with such ir-
regularities was working. The Aamodts have provided no cause for us to
reconsider either that conclusion or the Special Master’s initial exclusion
of Williams’s testimony. .

IV. STAFFING AND WORK HOURS

Two matters related to training are licensee’s staffing plans and work
schedule for operating personnel. The Aamodts express concern about
licensee’s ability to staff TMI-1 with enough high quality operators on
each shift. They assert that the Licensing Board’s staffing requirements
are below the minimum standards set forth in several Commission
documents, particularly NUREG-0737, “Clarification of TMI Action
Plan Requirements” (November 1980), and NUREG-0731,
“Guidelines for Utility Management Structure and Technical
Resources” (September 1980). As we' understand their argument, the
Aamodts want a minimum of five shifts to operate the plant, with each
shift to have a minimum of two senior reactor operators (SROs). They
also want limits on overtime. Aamodt Brief at 16-19. The Licensing
Board would require licensee to “employ all reasonable efforts to ensure
personnel will be scheduled on a six-shift rotation” but otherwise au-
thorizes lesser variations in shift rotations. The Board would also permit
licensee to staff each shift with one SRO (who will act as shift
supervisor), another person who is either an SRO or a reactor operator
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(RO), and two other ROs. LBP-81-32, supra, 14 NRC at 580-81 (Y 583,
condition 9).

Subsequent events have essentially mooted the Aamodts’ appeal on
this matter. In July 1983, the Commission promulgated new regulations
governing licensed operator staffing at nuclear power plants. These
regulations, which took effect January 1, 1984, and apply to all licensees
(including TMI), incorporate the NUREG-0737 criteria sought by the
Aamodts. Pursuant to 10 C.F.R. § 50.54(m)(2) (i), licensee now must
have a minimum of two SROs and two (or three) ROs® per shift.
48 Fed. Reg. 31,611, 31,614 (1983). In addition, 10 C.F.R.
§ 50.54(m) (2) (iii) requires at least one of the SROs to be “in the control
room at all times” and an RO or SRO to be “present at the controls at
all times.” Ibid. These new regulations supersede the less stringent con-
ditions imposed by the Licensing Board in 1981.6

Licensee has notified the staff of both its ability and willingness to
satisfy this requirement. As of March 1984, it has 13 SROs and 20 ROs
and “plans to utilize the six-shift rotation plan for licensed operators
during startup™ and power escalation testing. Letter from D.B. Bauser to
Appeal Board (April 4, 1984), Attachment (letter from H.D. Hukill to
T.E. Murley (March 30, 1984) at 3, 4) (emphasis added).$ This number
of SROs and ROs is more than enough to satisfy the new staffing re-
quirements of 10 C.F.R. § 50.54(m) (2) (i) for all six shifts (12 SROs and
12 (or 18) ROs).¢7 Thus, licensee will exceed the staffing requirements
sought by the Aamodts.%?

With respect to the Aamodts’ concern about excessive overtime by
licensed operators, the Commission staff has now adopted overtime

64 The new rule specifies two SROs and two ROs for a one-unit facility with one unit operating. A two-
unit facility (with two control rooms) with only one unit operating requires two SROs and three ROs.
TMl is, of course, such a two-unit facility, but because Unit Two is indefinitely shutdown, it is not clear
whether it should be classed as a one-unit or two-unit facility for purposes of this rule. Because the
Aamodts’ concern is with the number of SROs and the rule requires two SROs for both one-unit and
two-unit facilities, we need not resolve the question of how many ROs are required.

65 This is so despite the contrary impression given by certain recent staff correspondence. See letter
from J.F. Stolz to H.D. Hukill (February 22, 1984), Enclosure at 1-2, 3.

66 As far as we are aware, the Commission has never set or suggested a specific number of shifts for
any facility, leaving that 10 management prerogative. Licensee here has clearly expressed its preference
for six shifts — a number that appears to be consistent with the Aamodts’ position. We see no need to
formalize this commitment further.

67 See note 64, supra.

68 The Aamodts express concern about the high attrition rate at TML. Licensee's March 30 letter notes
that only one licensed operator has resigned in the past two years. Licensee also sets out in chart format
the experience of each member on each shift, showing a very favorable comparison with the baseline ex-
perience suggested for “*Near Term Operating License™ plants. Letter from D.B. Bauser to Appesl
Board (April 4, 1984), Attachment (letter from H.D. Hukill to T.E. Murley (March 30, 1984) at 3, 1,
Attachment 1),
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restrictions. Before the accident at TMI-2, there were no such regula-
tions or policy. NUREG-0737, however, noted studies showing that
fatigue could affect operator performance. It also referred to inspections
that revealed personnel at some plants remain on duty for extended peri-
ods of time. Consequently, the staff proposed overtime guidelines for in-
terim use while the agency and industry working groups studied the
matter further. NUREG-0737, supra, at 3-10 to 3-11 (IE Circular No.
80-02). Two years later, the staff revised NUREG-0737 and issued
Generic Letter No. 82-12, “Nuclear Power Plant Staff Working Hours™
(June 15, 1982). See 47 Fed. Reg. 7352 (1982). This reflects the current
NRC policy on overtime and applies to all licensees and applicants.

The stated objective of the policy is “to prevent situations where
fatigue could reduce the ability of operating personnel to keep the reac-
tor in a safe condition.” Consequently, enough personnel should be em-
ployed to “work a normal 8-hour day, 40-hour week™ and to avoid
“routine heavy use of overtime.” The policy recognizes, however, that
situations can arise that make overtime inevitable.®® It therefore pre-
scribes the following guidelines for licensees to follow:

a. An individual should not be permitted to work more than 16 hours straight
(excluding shift turnover time).

b. An individual should not be permitted to work more than 16 hours in any
24-hour period, nor more than 24 hours in any 48-hour period, nor more than
72 hours in any seven day period (all excluding shift turnover time).

¢. A break of at least eight hours should be allowed between work periods
(including shift turnover time).

d. Except during extended shutdown periods, the use of overtime should be con-
sidered on an individual basis and not for the entire staff on a shift.

Generic Letter No. 82-12, Attachment at 2-3. Licensee has agreed to
these restrictions and has already incorporated them into its Administra-
tive Procedures and Technical Specifications for TMI-1. Letter from
H.D. Hukill to D.H. Eisenhut (December 16, 1982); letter from J.F.
Stolz to H.D. Hukill (September 1, 1983) at 1. See note 89, infra.

Aware of Generic Letter No. 82-12, the Aamodts nonetheless now
argue that the new overtime guidance and restrictions are ‘“‘not
reassuring.” Aamodt Brief at 29.7 They fail to elaborate other than to

69 In fact, it seems logical that, in an emergency, overtime by certain employees would be desirable in
order to assure continuity in some functions and to provide important information to the next shift.

70 The Aamodts also contend that the Licensing Board erroneously denied them the opportunity to liti-
gate operator fatigue in connection with both control room design and operator working hours. The

(Continued)
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urge ‘“‘short hours.” Ibid. Without more — including a nexus to the
TMI-2 accident (see note 70, supra) — we are unwilling and unable to
impose any stricter limitations on overtime than those to which licensee
is already committed pursuant to Generic Letter No. 82-12. Moreover,
these restrictions, in conjunction with licensee’s fully-staffed, six-shift
rotation and obligation to comply with 10 C.F.R. § 50.54(m) (2) (i), rep-
resent a significant improvement in licensee’s operation. The Aamodts,
in fact, have gotten all they originally sought with regard to plant staffing
and work hours. Assuming that licensee’s personnel are adequately
trained (see pp. 1232-37, supra), we conclude that TMI-1 is sufficiently
staffed to assure safe operation of the facility.

V. MAINTENANCE

Among the management competence issues the Commission directed
the Licensing Board to consider in this proceeding was the adequacy of
licensee’s maintenance program. See CLI-79-8, supra, 10 NRC .at 145;
CLI1-80-5, supra, 11 NRC at 409. In addition, the Board admitted and
litigated TMIA’s contention 5. As pertinent here, the contention alleged
that licensee has deferred “safety-related” maintenance and repair in
violation of its own procedures, failed to keep accurate and complete
maintenance records, and used overtime extensively in performing
safety-related maintenance. See LBP-81-32, supra, 14 NRC at 479
(1 277). (The entire contention is set out in Appendix C.) Although the
Licensing Board identified some deficiencies in licensee’s maintenance
program (particularly its record keeping practices), it resolved all issues
encompassed within TMIA contention 5 in licensee’s favor. See generally
id. at 479-501 (19 278-348). On appeal, TMIA raises a number of pro-
cedural and substantive objections to the Board’s treatment of this im-

Board excluded the Aamodts' “fatigue™ evidence because it had no nexus to the TMI-2 accident itself
or licensee’s response to the accident. Tr. 17,256, 17,265-67. We have reviewed Mrs. Aamodt's
testimony, fol. Tr. 12,931, and agree with the Board. See also Intervenor Response to Board Request for
Evidence (March 10, 1981). That is not to say that her general points concerning the relation of fatigue
and operator performance are not valid. Indeed, Mrs. Aamodt relies on the same material in
NUREG-0737 that is discussed above and that undergirds the stafl’s current overtime policy. Where the
Aamodits failed, however, is in showing a particular connection between fatigue and the TMI-2 accident
— a linkage necessary in this special proceeding. See Commission Order of March 14, 1980
(unpublished) at 2. The points they raised are of general applicability to all plants — hence, the stafl"s
eventual generic response.

As for control room design, that matter was thoroughly litigated in the design phase of this proceeding
and to a lesser extent in this phase. See LBP-81.59, supra, 14 NRC at 1318-28 (11 907.920);
LBP-81-32, supra, 14 NRC at 466-67 (11 244-247). The Aamodts raise no specific arguments on appeal
in this regard.
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portant matter.” As explained below, however, we see no basis for over-
turning the Board’s decision on licensee’s maintenance program,

A. TMIA’s Procedural Objections
1. Burden of Proof ‘

The Licensing Board candidly admitted that TMIA’s maintenance con-
tention *“was not litigated ... in the usual manner, ... with Licensee
first presenting its case on the subject, followed by the Staff and by any
intervenors presenting direct evidence.” Id. at 479 (Y 278). The Board
had directed TMIA to proceed with its case first because of TMIA’s fail-
ure to comply with certain discovery requests and Board orders. As the
Board explained, this would give licensee the opportunity to *“discover”
the specific dimensions of TMIA’s case and thus permit it to respond
more effectively. Id. at 480 (Y 278). See Northern States Power Co.
(Minnesota) (Tyrone Energy Park, Unit 1), LBP-77-37, 5§ NRC 1298,
1300-01 (1977), cited with approval in Pennsylvania Power and Light Co.
(Susquehanna Steam Electric Station, Units 1 and 2), ALAB-613, 12
NRC 317, 338 (1980). TMIA now claims that this alteration in the order
of evidence presentation was unfair and amounted to an improper shift
_in the burden of proof.

TMIA’s claim is without merit. First, there is absolutely no indication
in the Board’s decision — and TMIA cites none — that TMIA in fact
bore the burden of proof on contention S5. Indeed, throughout this
entire special proceeding, that burden has been (and remains) on licensee
to show cause why it should be authorized to restart TMI-1. See Consum-
ers Power Co. (Midland Plant, Units 1 & 2), ALAB-315, 3 NRC 101,
105 (1976). On the other hand, by raising a particular contention chal-
lenging licensee’s ability to operate TMI-1 in a safe manner, TMIA
necessarily assumed the “burden of going forward” with evidence to
support that contention. See Consumers Power Co. (Midland Plant, Units
1 and 2), ALAB-123, 6 AEC 331, 345 (1973). The procedures employed
by the Licensing Board here are entirely consistent with that
responsibility.

Moreover, the Board was fully justified in requiring TMIA to proceed
first. As the Board noted, it could have found TMIA in default for failing
to comply with its discovery orders and dismissed its contention.

TITMIA does not challenge the Licensing Board's decision on those parts of its contention § that con-
cern licensee's maintenance budget and stafling plans. See LBP-81-32, supra, 14 NRC at 493-96
(99 320-330). Our own review of that part of the Board's decision discloses no error warranting correc-
tive action.
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LBP-81-32, supra, 14 NRC at 480 n.26 (¥ 278). See 10 C.F.R. §§ 2.707,
2.718(e). Instead, because of the importance of the issue, the Board
chose to require TMIA to proceed with its case first. We find the
Board’s action to be a reasonable exercise of its discretion, fully in
accord with agency law and the Administrative Procedure Act. See
Public Service Co. of Indiana (Marble Hill Nuclear Generating Station,
Units 1 and 2), ALAB-459, 7 NRC 179, 188 (1978); 10 C.F.R. § 2.731;
10 C.E.R. Part 2, Appendix A, § V(d)(4); S U.S.C. § 556. The Board’s
action was also in furtherance of the Commission’s instruction in this
very proceeding to ensure that all necessary information be received,
but without undue delay. See CLI-79-8, supra, 10 NRC at 147.72

2, Loss of Counsel

TMIA was initially represented by legal counsel in this proceeding.
After the presentation of its case-in-chief on contention 5, TMIA was
unable to continue paying its legal fees and its counsel withdrew. TMIA
now claims that the Licensing Board violated due process when, in Janu-
ary 1981, it imputed knowledge of what had transpired thus far to
TMIA’s new lay representative, Louise Bradford. It contends that the
Board should have provided her with ‘“constructive assistance” and
should not have expected her to understand, analyze, and prepare cross-
examination of licensee’s witnesses. TMIA’s Brief at 7.

When a party is permitted to enter a case late, it is traditionally ex-
pected to take the case “as it finds it.” It follows that, when a party that
has participated in a case all along simply changes representatives in
midstream, knowledge of the matters already heard and received into
evidence is of course imputed to it. The Licensing Board’s only other al-
ternatives here were to dismiss contention 5 or to relitigate what had al-
ready been presented. Neither would have been in TMIA’s best
interest, and the latter option would have been unfair to the other parties
as well and caused undue delay. The record reflects that the Board was
duly solicitous of TMIA’s situation and essentially directed TMIA’s
former counsel to bring Bradford up to date on the case. Tr. 10,421-23,
10,431-32, 10,440-42. See ABA Model Code of Professional Responsi-
bility EC 2-32 (1980) (now, ABA Model Rules of Professional Conduct

72 Subsequent to the Board's action, the Commission issued its Statement of Policy on Conduct of Licens-
ing Proceedings, CLI-81-8, 13 NRC 452 (1981), in which it “reemphasized” the boards' authority and re-

spczr;s:‘xbglstz' to take a wide range of measures to ensure the orderly conduct of NRC proceedings. See id.
at 453, 454.
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Rule 1.16(d)(1983)).” TMIA itself stated its intent to participate “in a
more limited way” from that point on and apparently did not seek extra
time to get caught up on the case. Tr. 10,421.7

The NRC’s Rules of Practice are more liberal than those of some
other agencies and courts, in that the NRC permits non-attorneys to
appear and represent their organizations (like TMIA) in agency
proceedings. See 10 C.F.R. § 2.713(b). Compare 49 C.F.R. §§ 1103.2,
1103.3 (Interstate Commerce Commission); 2d Cir. § 46(d); 3d Cir. R.
9; Fed. Cir. R. 7(a). Further, we do not hold lay representatives to as
high a standard as we do lawyers. But the right of participation accorded
pro se representatives carries with it the corresponding responsibilities
to comply with and be bound by the same agency procedures as all other
parties, even where a party is hampered by limited resources. Statement
of Policy on Conduct of Licensing Proceedings, supra note 72, 13 NRC at
454, See, e.g., Pennsylvania Power and Light Co. (Susquehanna Steam
Electric Station, Units 1 and 2), ALAB-693, 16 NRC 952, 956-57
(1982). Expecting Bradford to be familiar with her organization’s own
case neither is unfair nor violates due process.

3. Licensing Board Involvement

In a related vein, TMIA suggests that the Licensing Board itself
should have participated more directly to compensate for TMIA’s lack
of legal and technical expertise. Specifically, in TMIA’s view, the Board
should have appointed independent experts to assist both TMIA and the
Board in presenting and understanding the evidence on contention 5. As
explained below at p. 1273, the Board was precluded by law from ap-
pointing anyone to assist TMIA in its case. With respect to the Board’s
calling upon independent experts to assist the Board itself, we pointed
out in South Carolina Electric and Gas Co. (Virgil C. Summer Nuclear
Station, Unit 1), ALAB-663, 14 NRC 1140, 1146 (1981), that this
action is warranted in only the most extraordinary circumstances — i.e.,
when “ ‘a board simply cannot otherwise reach an informed decision on
the issue involved.”” The record here presents no such circumstance.
The mere fact that TMIA may regard certain of the Licensing Board’s

73 Despite the fact that intervenors ceased getting free transcripts during the proceeding (see p. 1273,
infra), all documents and transcripts were still available in the Jocal public document room,

74 Bradford entered her appearance on January 15, 1981. At that time, there was no date set for hearing
licensee's evidence on contention 5, but the Board assured her that she would have “some lead time™
to prepare. Tr. 10,422. The Board, in fact, did not begin to receive testimony on this matter until Febru-
ary 24, 1981, See Tr. 13,528 et seq.
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conclusions as arbitrary does not demonstrate the Board’s inability to
make an informed decision, so as to require outside expertise.”

TMIA’s claim that the Board was obliged to play a more active role at
the hearing is similarly without basis. Our canvass of the record reveals
a board well aware of its responsibility to the public and the Commission
“to ensure that it receives all information necessary to a thorough in-
vestigation and resolution of the questions before it.” CLI-79-8, supra,
10 NRC at 147. See Tr. 3034, Particularly with respect to TMIA conten-
tion 5, the Board could have found TMIA in default and dismissed the
contention. See pp. 1245-46, supra.’ Yet, because of the importance of
the issue, it chose to receive evidence on it, LBP-81-32, supra, 14 NRC
at 480 n.26 ( 278). In addition to TMIA’s 15 witnesses, the Board
called another to testify on licensee’s overtime practices — an issue spe-
cifically raised in contention S. Ibid. (§ 279). Further, the Board required
licensee to produce additional evidence concerning its maintenance
record keeping practices and pursued other areas of inquiry on its own.
Id. at 488, 484, 497 (7Y 302, 290, 336). This scarcely shows a board con-
tent only to call "balls and strikes* and insensitive to its public
responsibilities.

Accordingly, we reject TMIA’s argument that it was unfairly and im-
properly impeded in developing the record on its contention 5.

B. TMIA’s Substantive Objections
1. Deferral of Safety-related Maintenance

Briefly, TMIA sought to show, through the testimony of licensee’s
employees and a sample of numerous job tickets requesting maintenance
work at Unit 1 before the TMI-2 accident, that licensee had deferred
“safety-related” maintenance even beyond the time for such work speci-
fied in licensee’s own procedures. Licensee responded with witnesses of
its own who addressed the specific job tickets cited by TMIA. The staff
adduced testimony as well, generally supporting licensee’s claim that its
past and present maintenance practices have not endangered the public
health and safety. TMIA disagrees with the Licensing Board’s fi ndmg
that licensee deferred no significant maintenance work. See id. at 485
(9 296). It argues that the Board arbitrarily rejected or ignored its
evidence, while relying on assertedly unsupported statements of licensee

75 Likewise, TMIA’s random charges of the Board's “bias* are supported by neither the record nor lhe
fact that the Board's ultimate conclusions are contrary to those urged by TMIA.

76 The Board, of course, would still have been obliged to consider the general adequacy of licensee's
maintenance program, as that was among the issues specified for hearing by the Commission. See p.
1244, supra.
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and the staff. Further, TMIA complains that the Board did not explain
its decision adequately.

A problem confronting the Board at the outset was the definition of
“safety-related,” as used in TMIA’s contention 5. The problem remains
on appeal, particularly insofar as TMIA objects to the Licensing Board’s
discussion of the parties’ “agreement” concerning this term. See id. at
484-85 (97 291-295). We have reviewed the pertinent portions of the
record and conclude that, overall, the Board’s discussion reflects the gist
of the parties’ positions on the meaning of safety-related.” TMIA is
correct, however, in identifying some discrepancies — minor ones, in
our view — between the Board’s opinion and its (TMIA’s) statements
at the hearing. For the sake of clarification, we believe the following
more accurately states the parties’ positions.

TMIA stated that it would call Joseph Colitz (Manager of Plant Engi-
neering at TMI-1) to testify and to provide technical expertise on the
matter of what is safety-related. TMIA indicated, however, that it might
not agree with Colitz’s views’ and would leave it to the Board to draw
its own ‘conclusions. Licensee, on the other hand, was willing to accept
Colitz’s opinion. Tr. 2575-77. TMIA went on to offer its alternative
view that the safety significance of a maintenance activity could be
found on the face of the job ticket — i.e., in the description of the func-
tion of the system to be repaired and in the priority assigned to the work
order. The Board expressed its skepticism, though, as to the adequacy of
TMIA’s approach. Tr. 3032-38.

TMIA’s criticism of the Board’s actual evidentiary rulings and com-
ments at the hearing, however, is not warranted on the record. TMIA
has taken isolated remarks out of context and not fairly represented
what occurred.” For example, TMIA excerpts parts of the transcript that
suggest an arbitrary rejection of unspecified evidence by a board that is
confused and uninformed. TMIA’s Brief at 6-7. In fact, in one instance,

77 One point that is clear and disputed by no one is that safety-related, as used in TMIA’s contention §,
was meant to have a common-sense, ordinary dictionary meaning. There was no intent to reflect any
particular NRC usage of the term. See Tr. 2575-77, 2860-62, 2865-67, We therefore do not have the
problem here that we recently certified to the Commission for resolution in Long Island Lighting Co.
(Shoreham Nuclear Power Station, Unit 1), ALAB-769, 19 NRC 995 (1984).

78 The Board, in fact, noted subsequent areas of disagreement between TMIA and Colitz. LBP-81-32,
supra, 14 NRC at 434 (1 292).

791t should be kept in mind that TMIA’s contention § alleged that licensee kad violated its own proce-
dures in deferring safety-related maintenance. But as the Licensing Board found, licensee had and has
no fixed times within which certain work is to be performed. /d. at 483-84 (Y 289), Strictly speaking,
then, the Board could have ended its inquiry into that portion of the contention early on. Nonetheless,
the Board found it important 1o pursue the broader issue of whether the examples of deferred mainte-
nance cited by TMIA demonstrated significant deficiencies in licensee’s maintenance practices. /d. at
484 (1290).
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after initially leaning toward rejection of certain evidence (TMIA Exh.
34A-K) on the ground that it was not related to nuclear safety, the
Board nevertheless admitted it because it concerned quality control in
licensee’s record keeping practices. Tr. 3727-32.%° In another instance
cited by TMIA, the Board rejected TMIA Exh. 29A-D because the dis-
cussion on the record showed no safety significance to the work in
question. Tr. 3671-75. TMIA claims this action was arbitrary because
the Board “admittedly did not have sufficient information as to the ex-
hibit’s relevance to make a fair ruling.” TMIA’s Brief at 6. In fact, the
Board simply referred to “a void of information” on the subject work
orders, pointed out by counsel for the Commonwealth. Tr. 3675-76. If
anything, that “void in information” detracts further from the probative
value of the proffered exhibit and shows the correctness of the Board’s
ruling.

There is no doubt that this part of the record reflects a certain amount
of confusion on the part of all participants. But this was of TMIA’s own
making; had it cooperated during discovery, there would have been no
need for the Board to alter the usual order of procedure. See pp.
1245-46, supra. As a consequence, the presentation of evidence and tes-
timony was unavoidably complicated. The transcript only reflects the
Board’s frustration in attempting to develop the record as fully and effi-
ciently as possible — not the arbitrariness ascribed to it by TMIA. See,
e.g., Tr. 3032-38, 3126-32, 3662-63, 3731-32. TMIA wanted the Board
to “draw its own conclusions.” Tr. 2575. It appears to us that the Board
did just that. It ruled on a substantial amount of evidence tendered by
TMIA, admitting a good deal of it in the process. TMIA has not directed
us to any particular evidence that was rejected and explained why it
should have been admitted. We thus have no cause to conclude the
Board was arbitrary in its treatment of TMIA’s case on contention S.

TMIA also argues that the Board failed to explain adequately the basis
for its conclusions on maintenance deferral. In particular it objects to the
Board’s direct reliance on licensee’s testimony for the conclusion that
TMIA’s work request exhibits do not show improper maintenance
deferral. See LBP-81-32, supra, 14 NRC at 485-86 (1 296). We disagree
with TMIA and find the Board’s explanation sufficient. The Board noted
that licensee’s responsive written testimony addressed, in detail, each of
the work requests admitted as TMIA’s exhibits. The Board found noth-
ing inconsistent between that testimony and the witnesses’ additional
testimony at the hearing. The Board also pointed out that, during its

80 The Board discussed this evidence in its decision as well. /d. at 487, 450 (11 298, 308).
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cross-examination of the witnesses, TMIA did not attempt to elicit fur-
ther information about the exhibits.?! Rather than setting out this exten-
sive testimony, the Board listed all 20 exhibits with explicit references to
the portion of the record that explained why each work request was not
an example of improperly deferred maintenance. Id. at 486 (1 296).
Given that no effective challenge was made to the testimony, no purpose
would have been served by the Board’s rehearsal of it. We thus find the
Board’s approach entirely reasonable in the circumstances.

Even on appeal, TMIA makes no more than a generalized attack on
licensee’s rebuttal to its work request exhibits. See TMIA’s Brief at 8.
Nonetheless, we have reviewed each exhibit and the corresponding tes-
timony and concur in the Licensing Board’s finding that no significant
maintenance was unduly delayed. While many of the work requests
seemed to show long delays in repair, licensee’s witnesses explained that
often the maintenance was performed immediately, but the paperwork
on closing out the job was delayed or the matter would be held open for
observation for six months or more. See, e.g., Shovlin, er al., fol. Tr.
13,533, at 25 (TMIA Exh. 13), 52-53 (TMIA Exh. 11), 76-77 (TMIA
Exh. 31). In other instances, items were properly identified for repair at
some time in the future — ie., at the next scheduled outage. See, e.g.,
id. at 53-55 (TMIA Exh. 19), 75-76 (TMIA Exh. 20). In still others,
design modification was thought preferable to a repair (although not for
safety reasons), leading to a longer than usual closeout of the work
request. See, e.g., id. at 23-24 (TMIA Exh. 12), 56-58 (TMIA Exh. 22).
In many cases, the problem was paperwork (i.e., bad record keeping),
not deferral of important safety-related work. See, e.g., id. at 30-34
(TMIA Exhs. 42, 43), 61-68 (TMIA Exhs. 16, 17, 18, 28).

Where the Board did address at greater length the particular items in-
volved in the work requests, TMIA objects to the Board’s conclusions.
TMIA’s Brief at 8-9. See LBP-81-32, supra, 14 NRC at 486-88
(19 297-299). In one instance, the Board agreed with TMIA that its ex-
hibits showed bad maintenance practices in delaying replacement of cer-
tain filters. But the Board also found that licensee’s new inclusion of
monthly filter inspections in its preventive maintenance program would
help to avoid a potential effect on safety-related equipment in the long
run. Id. at 487 (Y 298). We see no basis for disagreeing with the Board’s °
treatment of this matter. Another of TMIA’s exhibits concerned an
alarm that infrequently (once or twice a year) sounds for no apparent

81 The Commonwealth, however, conducted some cross-examination. See, e.g., Tr. 13,599-606.
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reason. The Board concluded from the record that this had no safety sig-
nificance but commented critically on what was, by that time, a four-year
delay in repairing it. /d. at 487-88 (Y 299). We join in the Board’s criti-
cism of such inordinate delays, but we are unable to conclude on this
record, as TMIA suggests, that this matter presents a risk to the public
health and safety. See Shovlin, et al,, fol. Tr. 13,533, at 27-29; Tr.
13,602-04.

Although the Licensing Board found (correctly, in our view) no sig-
nificant deferral of safety-related maintenance, that was not intended as
an endorsement of all aspects of licensee’s maintenance program. The
Board found licensee’s former system for designating the priorities for
corrective maintenance work ‘‘clearly unsatisfactory as conceded by
Licensee.” LBP-81-32, supra, 14 NRC at 482 (Y 285). Under that
system, there were three general priorities: Priority 1 - urgent; Priority
2 - routine; Priority 3 - low priority. They reflected neither an estimate
of work time for the job nor its safety significance. Shovlin, et al., fol.
Tr. 13,533, at 51. As a consequence, the designation of a priority for a
given work request was a largely subjective undertaking. Because it
could not be relied on to highlight the really important maintenance,
“real” priorities were determined on an ad hoc basis at meetings held
three times a week and attended by maintenance and operations
personnel. LBP-81-32, supra, 14 NRC at 482 (1Y 285-286). .

As of October 1980, this system was supplanted by the following four
new priority categories:

Priority 1: Can only be classified by superintendents, department heads or shift
supervisors; will cause a plant shutdown; reduce generation; has a time clock of
very short duration; is an immediate industrial or nuclear safety hazard; compro-
mises nuclear safety or security, reactor contro! or power conversion cycle control
system in so far as to present a clear threat of initiation of a trip or severe transient;
imposes or threatens increased personnel radiation exposure; constitutes one ele-
ment of a multievent failure which would result in initiation of a trip or transient.

Priority 2: Could cause a plant shutdown if operation is continued too long; redun-
dant component and backup is no longer available; could cause a plant limitation in
the near future; time clock on the component that will require it to be repaired in a
timely fashion; items that should be repaired when plant conditions allow.

Priority 3:  Routine corrective maintenance that does not impact plant operation.

Priority 4:° Corrective maintenance to clear minor problems that don't actually
affect the operation of any components; all change modifications and any improve-
ments that are not related to plant performances.

Id. at 481-83 (7Y 284, 287). The old work request form was also replaced
by a computerized “job ticket.” This reflects the work originator’s priori-
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ty recommendation (which may be changed by his or her immediate
supervisor) and the priority ultimately established by the Manager of
Plant Maintenance (or his or her designee). Tr. 3096-98.

TMIA contends that the new priority system does not amount to any
real change. It claims the categories are still too subjective and
ambiguous, and there are no guidelines for determining, for example,
what constitutes *‘an immediate industrial or nuclear safety hazard.”
TMIA also argues that the review process is essentially the same: the
initiator recommends a priority and his or her supervisor reviews it; the
new procedures and computerized job ticket simply formalize this. In
TMIA’s view, the changes reflect a concern for form over substance,
while the potential for the abuses of the old system remains. TMIA also
complains that the individual managers responsible for maintenance are
the same now as under the old system." '

We disagree with TMIA, in that we believe licensee’s new priority
designations do represent a meaningful improvement over its former
system. Priorities 1 and 2, in particular, provide useful guidance for
plant personnel. See p. 1252, supra. Any such system is inherently
subjective, no matter- how detailed the priority categories, and will re-
quire varying degrees of skilled and informed judgment. Licensee’s new
priorities are no exception. But it must be kept in mind that it is not
laymen who will make these maintenance determinations. It will be
trained, experienced plant personnel,?? and their decisions will be
reviewed by at least two levels of management.

With respect to that review procedure, however, we agree with TMIA
that there appears to be little or no substantive change from the previous
system.® The originator of the work request recommends a priority, his
or her supervisor reviews it, and the Manager of Plant Maintenance (or
his or her designee) passes ultimate judgment on the matter. The only
real difference from the old system is that the new job tickets show on
their face the ultimate priority assigned by the Manager of Plant
Maintenance. See Tr. 3096-99. The new form is thus somewhat clearer,
but we fail to perceive any substantive change in how priorities are as-
signed and reviewed. Unlike TMIA, however, we do not find anything
objectionable in this procedure. It seems eminently reasonable and

82 This provides yet another example of the important role of training in the safe operation of TMI-1.
See p. 1239, supra. Properly trained personnel should find these priorities unambiguous and readily
amenable to application to most maintenance problems that arise.

83 We are compelled to note that both the written and oral testimony on the new maintenance proce-
dures is less than clear and does not always appear entirely consistent. Compare Lic. Exh. 2; Shovlin, et
al,, fol Tr. 13,533, at 14-19, 40-41; Tr. 3096-99. Our conclusions are based on a common-sense reading
of the record. Of course, if our understanding of the record is in error, we expect the parties to call that
to our attention, with proper documentation.
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desirable that the work request originator’s supervisor would review his
or her recommendation and that the Manager of Plant Maintenance (or
similar official) would be responsible for the ultimate priority
assignment.?

TMIA characterizes as the “most relevant point regarding mainte-
nance practices” the fact that the same pre-1979 maintenance managers
are still in charge of the department today. TMIA’s Brief at 12.35 What
should not be overlooked, however, is that these are the same managers
who recognized the need for improvement in the system and developed
new procedures to that end. Moreover, as discussed above, we agree
with the Licensing Board that there was no significant deferral of safety-
related maintenance. Hence, the abuses TMIA perceives have not been
shown on this record. We have no basis to adjudge them “incompe-
tent,* as TMIA suggests. See generally LBP-81-32, supra, 14 NRC at
419-22, 440-41 (19 87-94, 156-162).

2. Record Keeping

Another aspect of TMIA’s contention 5 alleged that the failure to
keep accurate and complete maintenance records shows licensee’s disre-
gard for safety. The Licensing Board found that TMIA had demonstrated
poor record keeping in the past by licensee. Id. at 489 (Y 304). For
example, the Board noted problems with duplicative work requests,
unexplained or ambiguous “cancellations,” and lost job tickets. Id. at
489-90 (99 305-309). The Board concluded, however, that licensee has
properly responded to these deficiencies, principally through a new com-
puterized system that tracks the maintenance job tickets. Id. at 490
(9 310). TMIA demurs, claiming that the new computer system itself
has problems and has not been shown to be effective.

To be sure, when the new computer system (“Generation Mainte-
nance System,” or GMS) was developed in the late 1970s, some of the
same record keeping problems as existed under the old system
continued. See Shovlin, et al., fol. Tr. 13,533, at 29-30. But as the Board
pointed out, TMIA has ignored licensee’s corrective actions undertaken
since 1979. LBP-81-32, supra, 14 NRC at 491 (Y 312). See Shovlin, et
al, fol, Tr. 13,533, at 30-34, Many of the early startup problems in the
GMS were the inevitable result of making the transition from a manual

84 Fyrther, this hierarchy should result in uniformity in the application of the four priotities to particu-
lar work requests.
85 The former lead shift maintenance foreman, however, has recently been reassigned and replaced, ap-

parently as a routine personnel change. Letter from D.B. Bauser to Appeal Board (January 27, 1984)
at 2,
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to an automated information system. Licensee has moved to correct
those deficiencies, and the testimony by the time of the hearing
revealed an effective system for tracking maintenance work requests. /d.
at 12-21, 35-39.8¢

That is not to say licensee’s record keeping system is perfect. The
Board noted several areas, all involving quality control (QC), where
there is still room for improvement. TMIA, however, has failed to show
that any of these areas is of safety significance.

First, the Board opined that Quality Control should sign off (initial) at
each QC “observation hold point([],” rather than only at the completion
of the job. LBP-81-32, supra, 14 NRC at 492 (Y 317). The Board found
that licensee had complied with its own procedures in this regard and
that it did not reveal “a serious problem on the part of management
attitude.” Nonetheless, the Board found that the ability to audit the QC
records would be enhanced by the addition of intermediate QC sign-ofTs.
Id. at 495-96 (1 328). Because these extra notations will supplement the
maintenance history for a particular job, we join in the Board’s
recommendation. Requiring this as a condition of restart, however, is
not warranted; the significant factor is that QC signs off at the comple-
tion of the job.

Second, the Board commented that delays in noting QC approval for
the work should be minimized. Id. at 492 (Y 318). It noted as well,
though, that these delays were not shown to have an impact on plant
safety, and that the enlargement of licensee’s QC staff should result in
fewer future delays. /d. at 496 (1Y 329-330). TMIA has presented no
reason to doubt the Board’s judgment on that score.

Third, the Board strongly urged licensee to consider revising its new
job ticket format to reflect better the nuclear safety effect of the request-
ed work, where the maintenance is to be performed on a non-GC
component. /d. at 492-93 (Y 319). We endorse the Board’s view, and ap-
parently licensee does as well. It has now revised its job ticket so that
management must explicitly agree that particular work will have no
effect on nuclear safety, irrespective of the QC/non-QC status of the
work. See Board Notification BN-84-016 (January 27, 1984).%

86 One action licensee took was a monthly review of all outstanding work requests in an effort to clear
out those that had been cancelled, completed, or superseded. Shovlin, ef al,, fol. Tr. 13,533, at 30. We
have been informed that this review is now undertaken on a quarterly basis “*due to the fact that the
great majority of old work requests have, over time, been removed from the computer system.™ Letter
from E.L. Blake, Jr., to Appeal Board (November 29, 1983), Attachment at 2.

87 The Licensing Board also noted that, due to a limited data base, the Component History Report
provided by the GMS does not always reliably reflect the QC status of the component involved in a
given work request. LBP-81-32, supra, 14 NRC at 491 (Y 313). Acknowledging this shortcoming in its

(Continued)
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While pointing out these several areas that, in its view, warrant minor:
improvement, the Board emphasized the clear benefits of the GMS:

The automated system, with the rapid retrieval of information in various formats,
and the administrative checks to avoid the problems of duplicative requests, multi-
ple work not being documented as it was performed, and priority designations being
checked at appropriate management levels to assure the computerized system accu-
rately reflects the real priority, all represent substantial improvement.

LBP-81-32, supra, 14 NRC at 490- (1 310). It therefore reasonably
concluded that licensee’s conceded record keeping problems appeared to
be solved. Because any such finding is necessarily predictive, the Board
suggested that the staff give special attention, during its routine future
inspections, to the efficacy of licensee’s already improved maintenance
record system. Id. at 492 (Y 315). TMIA has shown no basis for requiring
more.

3. Overtime

TMIA’s contention also alleged that licensee extensively relied on
overtime in performing maintenance, in further disregard of the public’s
safety. Its argument is similar to that of the Aamodts (see pp. 1242-44,
supra): overtime should be prohibited because it increases the risk of
carelessness due to fatigue. Although the Licensing Board considered
this issue at length, TMIA claims the Board gave this matter “shoddy
treatment.” TMIA’s Brief at 14. See LBP-81-32, supra, 14 NRC at
496-501 (19 331-348). According to TMIA, the Board mischaracterized
the testimony, was arbitrary, and failed to provide a reasoned analysis of
the evidence.

At the outset, the Licensing Board correctly observed that “[m]uch of
the maintenance and modification work [at a nuclear plant] can be done
only during refueling outages.” /d. at 496 (§ 332). A staff large enough
to perform these functions without overtime would be idle much of the
time during normal operation. Moreover, the quality of safety-related
maintenance is often enhanced when it is begun and completed by the
same crew, particularly where some of the employees have special skills.
Licensees must balance these various considerations. /d. at 496-97
(19 332-333).

—_—

system, licensce stated that it does not consider this particular computer printout as official
documentation. As the history in the data base expands, its reliability will be enhanced. In the
meantime, machinery history is maintained on cards and not through the use of this computer printout.
See Shovlin, et al., fol. Tr. 13,533, at 38-39.
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With that in mind, the Board turned to the evidence. It heard from
three witnesses, all current or former TMI maintenance employees.
Their testimony reflected the whole range of views on overtime. Some
employees personally disliked it but felt compelled by management to
work overtime, some liked it for the extra money, and some were
neutral. /d. at 497-98 (11 335-338). The Board considered the testimony
highly subjective and was unable to determine if licensee had had sound
overtime practices or not. But it relied heavily on a staff inspection
report that found no evidence that licensee’s use of overtime had affect-
ed the quality of the maintenance performed. Id. at 498-500
(19 339-342). The Board also found that TMIA’s concerns — not sup-
ported by the record — were, in any event, mooted by a subsequent
staff statement on overtime, IE Circular No. 80-02. Id. at 500 (Y 343).

The Board’s decision belies TMIA’s characterization of it as “shoddy
treatment.” The decision is consistent with the testimony and other
evidence, and we have been given no reasonable cause to disturb the
Board’s findings on maintenance overtime practices.®® Insofar as TMIA
objects to the Board’s mootness finding, we would agree that the mere
adoption by the staff of a new “policy” on overtime does not in and of
itself moot TMIA’s issue. Unless the policy amounts to a regulatory re-
quirement or a party agrees to be bound by it, there is no assurance that
the standards enunciated in the policy will be observed and enforced.
But as we explained at p. 1243, supra, since the Licensing Board’s
decision, the Commission has adopted a new overtime policy (embodied
in Generic Letter No. 82-12), and licensee has agreed to be bound by
it.#» The policy, which discourages routine heavy use of overtime and
sets guidelines for those inevitable occasions when overtime will be
necessary, expressly applies to key maintenance personnel and major
maintenance work. Deviation from the guidelines is permitted only if
senior management, taking account of personnel effectiveness, author-
izes it. Generic Letter No. 82-12, supra, Attachment at 2-3. In our view,
this new policy, binding on licensee, is an adequate response to TMIA’s
stated concern in contention 5 about the “extensive* use of overtime
for maintenance work.

88 Hearing from additional witnesses, as TMIA urges, would not have added to the scope of the tes-
timony presented to the Board (see p. 1257, supra), or made the employees’ personal views on overtime
less subjective. See LBP-81-32, supra, 14 NRC at 498 (1 339).

89 As noted at p. 1243, supra, licensee has incorporated the new overtime restrictions into its technical
specifications. As such, they become part of its operating license and are legally binding. See Portland
General Electric Co. (Trojan Nuclear Plant), ALAB-531, 9 NRC 263, 272-73 (1979).
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VI. MANAGEMENT RESPONSE TO THE TMI-2 ACCIDENT

In CLI-80-5, supra, 11 NRC at 409, the Commission directed the Li-
censing Board to consider (as Issue 10)

whether the actions of Metropolitan Edison’s corporate or plant management (or
any part or individual member thereof) in connection with the accident at Unit 2
reveal deficiencies in the corporate or plant management that must be corrected
before Unit 1 can be operated safely[.]

Licensee and the staff presented direct evidence on this issue, but none
of the intervenors did. The staff, and Licensing Board as well, focused
principally on the flow of information, during and after the accident,
from licensee to the NRC, the Commonwealth, and others.? On appeal,
TMIA argues that the Board has not resolved Issue 10, and that there is
no reasonable assurance that licensee has corrected all the asserted
management problems revealed by the TMI-2 accident.

A. Witness Credibility

TMIA first complains that the witnesses presented by licensee on this
issue were not credible. Those witnesses were: William S. Lee, Presi-
dent of Duke Power Company, who served as an assistant to Herman
Dieckamp (GPU President) beginning a week after the accident; William
Wegner, a consultant from Basic Energy Technology Associates, Inc.
(BETA); and Robert W. Keaten and Robert L. Long (see note 48,
supra), two members of licensee’s management. While we would not go
so far as to find them “not credible,” we do find that the direct testimo-
ny of licensee’s witnesses was not particularly probative or responsive to
the issue at hand. But we also find that the Licensing Board appears to
share that view, inasmuch as it did not rely on their testimony to any sig-
nificant extent in reaching its conclusions on Issue 10.

For example, after summarizing Lee’s testimony, the Board noted
that Lee described his view of licensee’s response to the accident after
he arrived on the scene one week later, rather than licensee’s response
at the time — which is the focal point of the “information flow™ issue.
LBP-81-32, supra, 14 NRC at 539 (Y 465). See Lee, fol. Tr. 13,251. As
for Keaten and Long, the Board found their testimony “more positive

90 Also included under Issue 10 was the Board's brief discussion of the then-ongoing Department of
Justice investigation into certain of licensee’s past practices. See LBP-81.32, supra, 14 NRC at 557
(11 504-506). This matter came to be known as the "Hartman allegations* and is discussed more fully
in ALAB-738, supra, 18 NRC at 183-92. See also p. 1205, supra;, pp. 1276-78, infra.
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than appears warranted,” and does not rely on it for any substantive
findings. LBP-81-32, supra, 14 NRC at 539 (1 466). See Keaten and
Long, fol. Tr. 13,242.9! The Board found the “broader perspective” of
Wegner’s brief testimony on this issue *“more accurate.” According to
him, the problems that led to the accident were shared throughout the
civilian nuclear power industry. At the time of his testimony before the
Board, Wegner considered it still too early to expect that all of the deep
seated problems would be corrected. He essentially concluded, however,
that licensee was making progress in that direction, sufficient to permit
restart. Wegner, fol. Tr. 13,284, at 33-35. Other than summarizing his
testimony, however, the Board does not appear to have given it any par-
ticular weight on Issue 10. Indeed, Wegner’s testimony is so general and
brief that the Board would have been hard pressed to use it as support
for any specific finding.

Thus, although the testimony of licensee’s witnesses on Issue 10 was
not especially useful, it also did not provide the evidentiary basis for any
critical finding by the Board. Accordingly, we see no error in the Board’s
decision in that regard.

B. Information Flow
1. Motion to Reopen (TMIA Exhs. 49 and 50)

TMIA argues that the Licensing Board erred in rejecting two exhibits
it offered in connection with a motion to reopen the record on Issue 10.
TMIA Exh. 49 is a March 1981 report by the Majority Staff of the U.S.
House of Representatives Committee on Interior and Insular Affairs, en-
titled “Reporting of Information Concerning the Accident at Three Mile
Island.” It is known as the “Udall Report™ and is critical of licensee’s ac-
tions on March 28, 1979, the date of the TMI-2 accident. TMIA Exh. 50
is actually TMIA’s July 2, 1981, Motion to Require Further Develop-
ment of the Record. Attached to the motion is a June 1981 review of
the Udall Report by Edward C. Abbott, a Senior Fellow for the NRC’s
Advisory Committee on Reactor Safeguards (ACRS). Abbott agrees
with the Udall Report’s conclusions.

According to TMIA, “[tlhe Board took official notice of every other
federal government report on the information flow topic,” except for
the Udall Report. That was the only such report that concluded that two
of licensee’s officials, former TMI Station Manager Gary Miller and

91 The Licensing Board could also have fairly described it as “self-serving™; in our view, the testimony
is more self-serving than is ordinarily expected from a proponent's own statement.
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former Met Ed Vice President John Herbein, *“deliberately withheld in-
formation™ on the day of the accident from state and federal officials.
TMIA’s Brief at 24. The others, in particular Staff Exh. 5, NUREG-
0760, ‘‘Investigation into Information Flow During the Accident at
Three Mile Island” (January 1981), at 11, concluded that, while licensee
was “not fully forthcoming on March 28, 1979,” neither did it intention-
ally withhold information. In TMIA’s view, the Licensing Board relied
too heavily on NUREG-0760: it used facts selectively and is therefore
not a credible document. It asserts that the Board should have formally
admitted the Udall Report and Abbott’s review to provide more balance.
TMIA also offered, a week after it moved to reopen, to provide wit-
nesses to sponsor the two exhibits. Tr. 22,997-98. On appeal, TMIA re-
quests that we review “‘sua sponte” [sic: de novo] all of “the raw mate-
rials” on this subject. TMIA’s Brief at 25.

The record on information flow during the accident had closed several
months before TMIA filed its motion to reopen for receipt of Exhs. 49
and 50. TMIA was therefore obliged to show that the motion was timely
and addressed a significant issue, and that it might alter the outcome.
Diablo Canyon, supra note 50, 11 NRC at 879.9? Also, the Board had ex-
plained on several occasions earlier in the hearing that the Udall Report
was not the type of matter of which the Board could take official notice
and that, for it to be treated as formal evidence, it must be proffered in a
timely fashion and sponsored by a witness. Tr.. 12,006-07, 20,776-82,
21,011-15. See Duke Power Co. (William B. McGuire Nuclear Station,
Units 1 and 2), ALAB-669, 15 NRC 453, 477 (1982). '

Several months later, on the last day of the hearing, when TMIA for
the first time formally tendered the Udall Report with possible witness
sponsorship, the Board was justified in finding that it was not a timely
offer.- Further, TMIA conceded that the raw material in the Udall
Report was essentially the same as in NUREG-0760, which was in
evidence. TMIA Exh. 50, Motion at 2. Only the conclusions differed.
Thus, as to both the Udall Report and Abbott’s review, the Board
stressed that, because it (the Board) was responsible for reaching conclu-
sions on licensee’s response to the accident, the conclusions of others
would not be of any particular value. Tr. 22,998-99. In other words,
while the facts as to what happened were important (and were in evi-
dence in NUREG-0760), the opinions of the Udall committee and
Abbott would not have influenced the Board’s decision one way or the

92 TMIA incorrectly states the stafl “endorsed™ its motion. TMIA's Brief at 24, l-(alher. the staff did
“not interpose an objection™ and suggested that, if the Board granted the motion, it should also admit
into evidence other reports, which were more favorable to licensee’s position. Tr. 22,965.
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other. We agree with the Board here that, once it is fully apprised of the
facts, it is able and obliged to form its own conclusions. This is not a sit-
uation involving the competing opinion testimony of experts in a techni-
cal field. Thus, the Board did not err in denying TMIA’s motion.

The important consideration is that, despite TMIA’s contrary repre-
sentation to us, the Board treated equally all of the various governmental
reports and memoranda concerning information flow that were not ad-
"mitted into evidence. It did not take official notice of any of them or
make any findings solely on the basis of such extra-record material. The
only actual evidence on this issue was NUREG-0760 (Staff Exh. 5), and
it was properly sponsored by a witness, who thus was available for cross-
examination. See LBP-81-32, supra, 14 NRC at 540-42 (19 469-471).
Nevertheless, the Licensing Board was unquestionably aware of the con-
flicting conclusions reached on basically the same underlying data. In
fact, to demonstrate its awareness of these views it set forth and dis-
cussed significant portions of the Udall Report and other documents. Id.
at 546-51 (11 482-489). Furthermore, the Board was not wholly persuad-
ed by the conclusions and terminology of NUREG-0760 either.?? The
Board “interpreted” the statement in NUREG-0760 that licensee was
“not fully forthcoming™ in providing information as meaning that licen-
see’s officials intentionally — i.e., consciously — held back information,
possibly because they did not appreciate the severity of the situation.
The Board agreed with former Commissioner Hendrie’s comment that
this was “cold comfort indeed.” Id. at 544 (Y 477).

In sum, we see no purpose that would have been served by the formal
receipt into evidence, at the eleventh hour, of the Udall Report and Ab-
bott’s review of it. The factual material discussed by both was already in
evidence, and the Board was aware of the differing conclusions reached
on those same data by several different entities. There is no error in the
Board’s evidentiary rulings on TMIA Exhs. 49 and 50.

2. John Herbein and Gary Miller

TMIA’s principal argument in regard to the Board’s treatment of
Issue 10 is that the Board failed to pursue thoroughly the roles of licen-
see officials John Herbein and Gary Miller in responding to the
accident. For example, TMIA cites an instance where Miller (former

93 TMIA also attacks the credibility of NUREG-0760, contending that at a December 1981 public meet-
ing its author, Victor Stello, in essence recanted his earlier conclusions and now agrees with the Udall
Report. TMIA's Brief at 25. But in a subsequent memorandum to Commissioner Gilinsky, served on
the parties on March 10, 1982, Stello states that his views on information flow *“remain unchanged™
from those expressed in NUREG-0760.
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TMI Station Manager) knowingly provided incomplete information to
Commonwealth official William Dornsife. See Staff Exh. §,
NUREG-0760, at 108-1 to 108-3, 112-1 to 112-5. According to TMIA,
the Board should have questioned Dornsife about this matter at the
hearing. As for Herbein, TMIA contends that he demonstrated bad judg-
ment on several occasions (e.g., assertedly pulling Miller offsite at the
height of the emergency to meet with Lieutenant Governor Scranton).
Acknowledging that it (TMIA) declined to litigate this matter, TMIA
argues that the Board was “derelict in its duty” to pursue Herbein’s con-
duct on its own. TMIA’s Brief at 27. The implications for the public
health and safety are significant, according to TMIA, because of the
high level position Herbein held with licensee. TMIA also expresses con-
cern that the Board did not examine fully how the involved individuals
interpreted the events of March 28, 1979.

It would certainly be unfair to suggest that the Board did not devote
considerable attention to licensee’s role in providing the Commonwealth
and the NRC with information at the time of the accident. See generally
LBP-81-32, supra, 14 NRC at 537-55 (19 461-497). It is apparent from
the Board’s opinion itself, however, that not all the questions concerning
information flow were fully explored on the record. In addition to raising
questions about the principal evidence, NUREG-0760 (see p. 1261,
supra), the Board identified a number of points or witnesses that could
have been pursued further. See, e.g., id. at 543-44, 552 (19 475, 476,
491),

But with respect to Miller, the Board stressed that no party had alleged
he was unfit for his then-present position as Manager of the Startup and
Test Department, and that intervenors had not questioned available wit-
nesses on Miller’s actions. Conceding the relevance of personal integrity
to any job, the Board concluded Miller’s role in the flow of accident in-
formation had assumed less importance in view of Miller’s change in job
duties. Id. at 545 (1 479). The Board made similar observations concern-
ing Herbein. It noted TMIA’s failure to litigate this matter in a timely
fashion and found particularly significant the Commonwealth’s and the
staff’s decisions not to challenge Herbein’s fitness for a management
position. Id. at 551-52 (7 490). Also influenced by the Commission’s ap-
parent determination not to take enforcement action with respect to in-
formation flow, the Board concluded it would not be worthwhile, from a
public health and safety standpoint, to conduct further inquiry on its
own, especially given its limited investigatory resources. /d. at 552-53
(91 491-493).

Although we have both the benefit of hindsight and an appreciation
for the Board’s enormous task in conducting this prolonged hearing on a
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plethora of issues in addition to those dealing with management
competence, we agree with TMIA that the Board should have pursued
the inquiry into information flow more fully on its own. Despite the ab-
sence of active intervenor participation on this issue, the Board was
nonetheless obliged to make all reasonable efforts to resolve lingering
questions. In CLI-79-8, supra, 10 NRC 141, the Commission ordered
the Licensing Board to conduct a hearing on specified issues. In
CLI-80-5, supra, 11 NRC 408, it further “directed** the Board to exam-
ine 3 broad issues and 13 specific ones including the actions of licensee’s
management in response to the TMI-2 accident. Neither the hearing
itself nor the litigation of the specified issues was dependent upon the
active participation of intervening parties. In the course of hearing and
deciding those issues, the Licensing Board was thus bound to ensure
that it receiveld] all information necessary to a thorough investigation
and resolution of the questions before it.** CLI-79-8, supra, 10 NRC at
147.%4

To be sure, the Board’s lack of its own investigating team and lack of
authority to direct the staff in the performance of its duties effectively
limit the Board’s ability to comply with the Commission’s mandate. See
Carolina Power and Light Co. (Shearon Harris Nuclear Power Plant,
Units 1, 2, 3, and 4), CLI-80-12, 11 NRC 514, 516 (1980). But the
Board can at least call and examine witnesses of whom the Board is
aware and who are likely to have information necessary for the proper
resolution of the issues before it. See generally 10 C.F.R. § 2.718.% In
this case, the Board could have called Dornsife and another involved
Commonwealth official, Thomas Gerusky, as well as Herbein and
Miller, to testify directly about the communications that occurred
among them on March 28, 1979.%

We also believe the Board was wrongly “influenced by the fact that
the Commission itself, in the context of its oversight of the staff’s en-
forcement actions, elected not to recommend further censure of indi-
viduals because of improper disclosure of information.” LBP-81-32,
supra, 14 NRC at 552 (9 492). Generally, where the Commission wants
to foreclose adjudicatory inquiry into a matter in favor of enforcement

94 The Licensing Board’s pursuit of this matter is thus distinguishable from a board's raising of an issue
sua sponte in an operating license application proceeding. See 10 C.F.R. § 2.760a,

95 1t is clear from Summer, supra, 14 NRC at 1152-57, that, in the proper circumstances, NRC adjudica-
tory boards are empowered to call witnesses to help develop the record. Our strong criticism of the Li-
censing Board's effort in that case to call outside consultants to give experr testimony is easily distin-
guished from the situation here, where the needed testimony concerned the witnesses' factual
recollections, more than expert opinions.

96 The Board obviously had several other individuals in mind as well who might be able to contribute
testimony. See LBP-81-32, supra, 14 NRC at §52 (1 491).
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action, it so indicates unambiguously, as in the case of the O and VV
incident. See p. 1231, supra. Here, the Board cites, and we are aware of,
no expression or even suggestion of such a Commission intent with
regard to the information flow issue.?” Moreover, we view it as unwise
for a board to give too much weight to enforcement action or the lack
thereof. The Commission’s enforcement program has a different purpose
and scope than adjudication. Further, the independence of the adjudica-
tory boards is essential to preserve the integrity of the hearing process.
The Commission itself noted in South Texas, supra, 12 NRC at 289, that

[a] decision by the Director of Inspection and Enforcement in an enforcement
action does not bind a [llicensing board in an operating license adjudication from
making a decision which would further restrict, or even deny a license for, the oper-
ation of a facility. The [b]Joard must make its decision based upon the record in the
case before it.

The same should apply for a special proceeding such as this, particularly
when the Board has been directed to hear certain issues that may also be
subject to enforcement action.

Be that as it may, we see no purpose that could be meaningfully
served at this late date by requiring further hearing on Herbein’s and
Miller’s actions on the day of the accident. Apart from denial of restart
authorization, the Board correctly observed that “the most adverse out-
come of such an inquiry . .. would be the removal of Mr. Herbein from
some or all of his proposed duties.” LBP-81-32, supra, 14 NRC at 552
(9 491) (footnote omitted). The same would be true for Miller. That has
effectively been accomplished: neither is now employed by GPU
Nuclear, the actual licensee subject to NRC jurisdiction. See notes 3 and
45, supra. ‘

Although TMIA suggested to the Licensing Board that this would be
an appropriate remedy, it now argues on appeal that the removal of
these licensee officials does not ‘‘exonerate the corporate entity
. .. ultimately responsible. ...” TMIA Exh. 50, Motion at 3; TMIA’s
Brief at 27. We would agree that, if further hearing established signifi-
cant improper action by Herbein and Miller — or indeed any employee
— the corporate entity itself must bear some of the responsibility. The
degree would depend on the circumstances and conduct involved. In
that sense, then, the corporate entity can never be held blameless for
past acts. But the question here is whether the corporate entity can rea-
sonably assure more responsible conduct by its managers in the future.

97 Indeed, it is by no means clear that further enforcement action is out of the question. Various in-
vestigations of TMI are still under way and inquiry into the information flow issue may well be included.
See, e.g., Board Notifications BN-[83)-117 (August 4, 1983) and BN-83-152 (October 3, 1983).
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A corporate entity is a “person” in the legal sense that it can sue and be
sued and incur responsibilities, but in a real sense it can “act” solely at
the direction of individuals. Replacing high level managers can therefore
effect a corresponding substantive change in the philosophy and overall
behavior of management. In this connection, we stress that we find only
that the Board erred in not pursuing the Herbein and Miller matter
further; we do not pass judgment on their actions. Nonetheless, it
cannot be gainsaid that their absence from the ranks of licensee’s manag-
ers removes a large hurdle in licensee’s path to provmg it is competent
to manage TMI-1 in a safe manner.%

3. The Dieckamp Mailgram

On May 9, 1979, Herman Dieckamp, President of GPU, sent a mail-
gram to Congressman Morris Udall in an effort to correct assertedly er-
roneous information about TMI reported in the New York Times the day
before. The story concerned a “pressure spike” that had occurred within
the TMI-2 containment at about 1:50 p.m. the day of the accident. As
the Licensing Board explained, this “was a sudden increase in contain-

_ment pressure from about 3 to 28 psig, followed by a rapid decrease to 4
psig. ... It was caused by a sudden burning or explosion of hydrogen,
which would be symptomatic of core damage.” LBP-81-32, supra, 14
NRC at 555 (1 499). This increased pressure initiated containment
spray. There are conflicting statements, set out in NUREG-0760, as to
how several employees in the TMI-2 control room interpreted this at
the time. Licensee did not report the pressure spike to the NRC or the
Commonwealth, however, until a day or so after it occurred. /bid.
(9 499). The pertinent part of Dieckamp’s mailgram for our purposes
here is his statement that

[tlhere is no evidence that anyone interpreted the “pressure spike™ and the spray
initiation in terms of reactor core damage at the time of the spike nor that anyone
- withheld any information.

-Staff Exh. 5, NUREG-0760, at 117-1.
The staff investigated this matter to determine if Dieckamp’s mail-
gram contained a material false statement in violation of section 186 of

98 We also note that the “corporate entity™ to which TMIA refers has been denied permission to oper-
ate TM1-1 for more than five years. Virtually every aspect of its plant management and operation has
undergone, and will continue to be subject to, scrutiny by the NRC and myriad external organizations
(including intervenors) greater than that to which most other plants are subjected. Thus, it cannot be
fairly said that the corporate entity has escaped sanction for its action in connection with the TMI-2
accident.
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the Atomic Energy Act, 42 U.S.C. § 2236, and concluded it did not. /d.
at 45-46. The Licensing Board considered this matter more broadly, in
terms of its implication for management integrity. Nonetheless, it
agreed with the conclusion of the staff witness who testified on this
issue that Dieckamp believed the statement was true when he made it.
As the Board saw it, the staff’s inquiry into the matter was “equal to or
better than any the Board could make.” Thus, it regarded the staff view
as “reliable enough to set the matter to rest.” LBP-81-32, supra, 14
NRC at 556 (9 501). See also ibid. (1 503). The Board equivocated,
though, commenting that, in retrospect, perhaps it should have pursued
the matter by recalling Dieckamp to testify. Ibid. (1 502).% It decided
against this, however, because it would mean “substantial delay” in issu-
ing its decision and “a serious distraction” from the other important
issues involved in the proceeding. Ibid. (1 503).

TMIA thus complains that the Board erred in not resolving this issue
as part of its overall responsibility to resolve Issue 10. We agree. The
Board itself essentially conceded both the importance of this issue to
management integrity and the unresolved nature of it. See Tr. 13,063,
13,060.1% As is the case with the actions of Herbein and Miller on the
day of the accident, the Board was obliged to pursue the circumstances
of the Dieckamp mailgram as best it could, given the limits on its au-
thority and resources. See pp. 1262-63, supra. Indeed, we think the
Board greatly underestimated its own ability to ferret out the facts, while
overestimating the thoroughness of the staff’s inquiry on this matter.

In the first place, the staff’s review of the matter was solely from the
standpoint of whether Dieckamp had made a material false statement as
that term is used in the Atomic Energy Act. See Staff Exh. §,
NUREG-0760, at 45-46. That narrow focus was bound to have in-
fluenced the staff investigators in the questions they asked and conclu-
sions they reached.!?!

99 When Dieckamp testified on other issues, neither the Board nor any party questioned him with
regard to the mailgram to Congressman Udall. Further, licensee presented no testimony on this subject
at the hearing. LBP-81-32, supra, 14 NRC at 556 (1 502).

100 Qur citation to Tr. 13,063 refers to lines 20-23. These are identified by “A™ as the witness's words;
it is clear from the context, however, that it is the Board speaking, beginning with line 16.

101 The Board stated that staff witness Norman C. Moseley “made it clear [when testifying] that IE did
not rest entirely upon such narrow grounds as duty to report under the Atomic Energy Act.” /bid.
(1 501). It infers this from Moseley’s statement that he believed Dieckamp thought he (Dieckamp) was
being truthful at the time he sent the mailgram. See Tr. 13,063-64. We do not agree with the Board's as-
sessment of the scope of the staff inquiry. Moseley’s statement was no more than a specific answer to
the Board’s specific leading question during the hearing, It reveals little or nothing about the scope of
the staff’s actual inquiry while under way. If anything, the transcript shows Moseley thought there might
be different ways to interpret Dieckamp's statement; but because Moseley did not believe they were
worth pursuing, he suggested that the Board question Dieckamp about it. See Tr. 13,062. This hardly
shows breadth in the scope of the stafT’s approach to this matter,
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More important, though, is that the staff’s investigative report, upon
which the Board was so willing to rely, is wholly conclusory. It is devoid
of any explanation of why the staff believed some of those it
interviewed, but not others — namely, those whose statements suggest-
ed knowledge or a suspicion (by one or more persons) as to the cause of
the pressure spike at the time it occurred.!”? With respect to Joseph
Chwastyk, Brian Mehler, and Theodore lIlljes, the staff just summarily
concluded that their respective recollections about the pressure spike
and its possible connection to the presence of hydrogen were “in error”
or occurred after March 28, 1979. /d. at 28, 29.'2 Nor do the excerpts of
these individuals’ statements to the staff investigators, appended to
NUREG-0760, supply any basis for the staff’s conclusions. See id. at
57-1 to 57-11, 59-1 to 60-1, 77-1 to 81-1, 87-1 to 89-2, 91-1 to 91-6.
Finally, it is not readily apparent that the staff even interviewed the
principal individual involved in this incident, Dieckamp himself. The
transcript suggests the staff interviewed him on the subject of the
mailgram, but NUREG-0760 does not include any reference to such an
interview. See Tr. 13,063; Staff Exh. 5, NUREG-0760, at 22-31, 45-46,
Appendix B at 1-5 (list of attachments).

Thus, the Board did not have a reasonable basis for relying on the
staff’s investigation of this matter. Notwithstanding the additional delay
it would have caused, and as in the case of Herbein and Miller, the
Board should have pursued the matter on its own by seeking testimony
from Dieckamp, those in the control room at the time of the pressure
spike, and those from whom Dieckamp got the information conveyed in
his mailgram. But unlike Herbein and Miller, Dieckamp is still a high
level “presence” at GPU Nuclear. Although he was recently replaced as
Chairman and Chief Executive Officer of GPUN, he remains a Director
there and thus will continue to participate in the management of GPUN,
albeit to a far lesser extent. Notice to the Commission, et al. (February
6, 1984). It is not unreasonable to expect that, as a former Chairman
and CEO, Dieckamp will have a more commanding voice in directing
the affairs of GPUN than many of his fellow members of the Board.
Moreover, he sent the mailgram to Congressman Udall in his capacity as
President of the parent firm, GPU — a position he still holds (along
with Chief Operating Officer and Director).

102 None of these persons testified before the Licensing Board on this subject.

103 The fact that other persons interviewed did not have similar personal recollections is irrelevant to
the Dieckamp mailgram inquiry. It is important here to emphasize what is at issue in this regard and
what is not. First, was there evidence that anyone interpreted the pressure spike and containment spray
in terms of core damage at the time of the spike, and was any such information withheld? Second, on
what information, and from what source(s), did Dieckamp base his statement?
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We therefore believe that it is important that this matter be further ex-
plored by the Licensing Board so as not, in the Board’s own words, to
“leave it dangling.” Tr. 13,060. Again, we do not suggest any wrongdo-
ing by Dieckamp; the record as only partially developed does not permit
a determination one way or the other. Accordingly, we remand to the
Board for further hearing on the significance of Dieckamp’s mailgram
vis-a-vis licensee's competence to manage TMI-1 safely.

We recognize that such a hearing, now five years after the fact, may
not be particularly fruitful. Memories fade, making selective recall a
problem. But unlike the staff and Licensing Board, we believe it is worth
some additional effort, even at this late date. See LBP-81-32, supra, 14
NRC at 556 (9 503). Although delay and distraction were disincentives
to reopening in 1981, they do not figure as prominently now. In fact, it
would seem logical for the Board to pursue this matter at the same time
it commences hearing on the training issues we have remanded above.
See p. 1239, supra. Moreover, the scope of the Board’s inquiry is rela-
tively limited. As we pointed out at note 103, supra, the focus should be
on (1) whether anyone interpreted the pressure spike and containment
spray, at the time, in terms of core damage, and (2) who or what was
the source of the information that Dieckamp conveyed in the mailgram.

Vil. CORPORATE QRGANIZATION

Two of the issues the Commission directed the Licensing Board to
consider at the hearing are: '

(1) Whether Metropolitan Edison’s command and administrative structure, at
both the plant and corporate levels, is appropriately organized to assure safe op-
eration of Unit 1;

s @ oland]

(6) whether the relationship between Metropolitan Edison’s corporate finance and
technical department is such as to prevent financial considerations from having _
an improper impact upon technical decisions|.)

CLI1-80-5, supra, 11 NRC at 408-09. As in the case of Issue 10 (see p.
1258, supra), licensee and the staff presented testimony on these
subjects, but intervenors did not. In each instance, the Board resolved
the issue favorably to licensee. LBP-81-32, supra, 14 NRC at 412, 518
(99 67, 401). TMIA’s objections to the Board’s decision generally paral-
lel those it raised in connection with Issue 10. According to TMIA, the
Board erred in resting its decision on only the unreliable, self-serving
testimony of licensee and staff witnesses; consequently, its decision
does not really resolve either issue. But unlike the case of Issue 10, we
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disagree with TMIA and find that the Board did a thorough job of devel-
oping the record on Issues 1 and 6. Further, it satisfactorily resolved
each. See id. at 403-41, 514-18 (11 46-162, 387-401).

A. Command and Administrative Structure

With respect to the organization of licensee’s corporate structure
(Issue 1), TMIA’s principal point goes to the reliability of the various
witnesses.!% In TMIA’s view, NRC staff witnesses Lawrence P.
Crocker, Frederick R. Allenspach, Richard R. Keimig, and Donald R.
Haverkamp lack the necessary expertise to testify on the proper manage-
ment structure of a nuclear power plant. TMIA further disputed their ob-
jectivity and credibility. BETA consultants William Wegner and Murray
E. Miles, called on behalf of licensee, assertedly have no management-
related experience or training. William S. Lee, President of Duke Power
Company and another licensee witness, lacked objectivity and credibility
because of “his prominent position in the nuclear industry.” TMIA’s
Brief at 20. TMIA argues that the Board was obliged to inquire beyond
their testimony.

The curricula vitarum and testimony of these witnesses refutes
TMIA’s broad attack. Staff witnesses Crocker and Allenspach conceded
they lacked formal management training, but their experience over the
.years in the military, research, and the AEC/NRC qualifies them to
testify on this subject. Tr. 11,990-91. See Resumes of Lawrence P.
Crocker and Frederick R. Allenspach, fol. Tr. 12,653.1% More
important, perhaps, is their principal authorship of NUREG-0731,
*“Guidelines for Utility Management Structure and Technical Re-
sources,” supra. This report — still in draft form and prepared in re-
sponse to the TMI-2 accident — represents the NRC staff’s current
guidelines for utility management,

Both the Commission, through its early acknowledgment of the lack
of standards in this area, and the Licensing Board, in its recognition of

104 TMIA also accordingly complains about the Board’s rejection of TMIA’s proposed findings on this
topic, which would have found the witnesses unreliable.

105 The same can be said for Keimig and Haverkamp. See Resume of Richard R. Keimig, fol. Tr.
11,946; Resume of Donald R. Haverkamp, fol. Tr. 11,934,

TMIA's treatment of Haverkamp, who at the time of his testimony was a Senior Resident Inspector at
TMI, is particularly unjustified. TMIA states that his “objectivity in evaluating GPU's management
structure was questioned.” TMIA's Brief at 20. The implication is that there was a reason to doubt his
objectivity. Review of the portion of the transcript upon which TMIA relies shows no such thing. One of
the members of the Licensing Board took the occasion of Haverkamp's appearance as a witness to ask a
general question she had “wanted to ask . . . of resident inspectors for a long time — how does a resident
inspector maintain his independence when he is the NRC person on-site amongst many of the utility
personnel.” Tr. 12,025.
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the inherent shortcomings in the NUREG-0731 guidelines, demonstrate
that this is new territory to explore. CLI-80-5, supra, 11 NRC at 409-10;
LBP-81-32, supra, 14 NRC at 429 (Y 118). The staff’s testimony,
however, reflects an earnest effort to look at the right factors — the ex-
perience of numerous utilities, the recommendations of various TMI-2
investigations and studies, and the views of the American Nuclear
Society. Tr. 11,984-90.

TMIA’s assertion that William Wegner and the other consultants
from BETA have no management training or experience is similarly
unwarranted. Wegner served for 15 years as Deputy to Admiral Hyman
Rickover, Director of the Department of Energy’s Division of Naval
Reactors. Wegner’s responsibilities in that position were extensive. Per-
haps most relevant here is that he developed the Navy’s senior officer
training program, the purpose of which was to prepare commanding offi-
cers to manage the engineering operations under their control. Wegner’s
colleagues at BETA also have impressive credentials that show their ex-
pertise to testify on management issues. See Wegner, fol. Tr. 13,284,
Attachment 1,106

TMIA questions William Lee’s objectivity and credibility because of
his prominent position in the nuclear industry. Yet it is that prominent
position — President of Duke Power Company, a recognized leader in
the field by virtue of its experience in the design and construction, as
well as operation, of commercial nuclear reactors — that qualifies Lee to
testify on the indicia of good management. See, e.g., LBP-81-32, suprq,
14 NRC at 408, 430 (19 56, 120-121):197 His testimony is favorable to
licensee, as one would expect, especially in view of his role assisting
Dieckamp soon after the accident. See p. 1258, supra. See generally Lee,
fol. Tr. 13,251. But we are unable to conclude that his testimony is so in-
herently biased or incredible as to render it unreliable.

TMIA argues that the Licensing Board should have gone beyond the
proffered testimony, but it does not explain what more the Board should
or could have done. The record clearly shows the Board’s active partici-
pation in the litigation of Issue 1. It requested licensee’s high level
managers to appear and testify at the hearing, it was liberal with regard

106 Interestingly, TMIA in a later motion to reopen was more than willing to admit and rely on BETA's
expertise. Through that motion, TMIA sought reopening on the basis of a more recent BETA Report,
which criticized licensee’s management on the basis of efficiency, not safety. See ALAB-738, supra, 18
NRC at 198-99.

107 We thus distinguish Lee’s testimony on management organization from his testimony on Issue 10,
licensee's response to the TMI-2 accident, which we found not particularly probative or responsive. See
p. 1258, supra.
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to the scope of cross-examination, and it questioned the witnesses exten-
sively itself, LBP-81-32, supra, 14 NRC at 401, 431 (19 41, 125). See,
e.g., Tr. 11,537-76, 13,263-81, 13,300-23. Further, the Board doggedly
pursued the subsidiary issue of licensee’s operational quality assurance
program virtually on its own. LBP-81-32, supra, 14 NRC at 424-28
(19 107-115). Unlike the matters discussed in Section VI above, the
Board did not leave open any fruitful areas of inquiry regarding licensee’s
management structure.

Most of TMIA’s criticism of the Board’s decision on Issue 1 is thus
directed at the source of the evidence supporting that decision, rather
than the substance of either the evidence or the decision. TMIA,
however, challenges several particular Board findings. The first is that
“[ilndividual members of the management organization appearing
before us seemed to have a clear understanding of their responsibilities,
limitations, and the resources available to them.” Id. at 410 (1 59).
TMIA claims this is ‘“irrelevant to a conclusion of management
competence.” TMIA’s Brief at 21. TMIA’s point has eluded us, for a
manager’s understanding of his or her responsibilities in any organiza-
tion is an integral part of overall management competence. TMIA also
contends that the Board’s favorable comment on the demeanor of licen-
see’s managers at the hearing is likewise ‘“‘irrelevant.” In this
connection, it argues that the Board erred in finding several of these
managers competent. /bid. But the Board’s observations about the wit-
nesses’ demeanor were entirely appropriate and relevant to — albeit not
controlling on — the matter of their competence.!® As the Board
explained,

[clonsidering the many days spent by some of them under cross-examination, the
opportunities to reveal incompetéhce were abundant, but none of them appearls] to
be incompetent or intellectually Unsuited for his assignment. They are very serious
about their responsibilities but appear to be confident in their abilities.

LBP-81-32, supra, 14 NRC at 431 (1 127).1®

108 TMIA"s objections to the Board's comments on witness demeanor here are inconsistent with its argu-
ment on the role of witness demeanor insofar as Michael Ross is concerned. TMIA's Brief at 33. See p.
1218, supra.

109 A5 for the four managers TMIA implies are incompetent, Arnold and Herbein are no longer em-
ployed by licensee GPU Nuclear (see note 45, supra); we have previously found no basis to question
Shovlin’s competence (see p. 1254, supra); and although we have no basis to find Dieckamp not
competent, we have determined that further hearing on the circumstances of his mailgram to Congress-
man Udall is warranted (see p. 1268, supra).
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B. Financial/Technical Relationship

As for Issue 6 — whether financial considerations can have an improp-
er effect on technical decisions — TMIA again complains that the Board
erred in relying exclusively on the assertedly unreliable testimony of
licensee and staff witnesses, particularly that of Herman Dieckamp.
TMIA questions Dieckamp’s statement that safety always takes prece-
dence over economics.!!’? It also contends that increased manpower
(including in-house technical support) and expenditures, which licensee
claims it devotes to TMI, do not necessarily mean safer operation.

We see no basis to disturb the Board’s findings on Issue 6. Granted,
there was little evidence on this issue (primarily that of Dieckamp), but
no intervenor even proposed findings on it."'! Unquestionably, Dieck-
amp’s testimony is favorable to licensee, and not surprisingly so. That
alone, however, does not render it unreliable. We have reviewed his
statement and conclude, as did the Licensing Board, that there are
enough “checks and balances™ within the GPU budget process to assure
that economics will not unduly affect technical necessity. /d. at 515-18
(99 392-400). See Dieckamp, fol. Tr. 13,437. We would agree with
TMIA that increased manpower and expenditures do not necessarily
guarantee that safety is licensee’s paramount concern. On the other
hand, as the Licensing Board recognized, it is some evidence of GPU’s
willingness to meet *“the unique demands of its nuclear obligations.”
LBP-81-32, supra, 14 NRC at 518 (Y 400). Moreover, the resolution of
this issue must be viewed in the context of licensee’s commitments and
actions in the many other areas examined in this proceeding. We see no
evidence on this record, and TMIA points to none, that would suggest
that licensee has sacrificed the public health and safety for the sake of
economy. But see Board Notification BN-83-152, supra note 97, at 2,
and p. 1280, infra.

VIII. PROCEDURAL OBJECTIONS

Intervenors have raised a number of objections to the manner in
which the hearing below was conducted. We have already addressed

110 According to TMIA, Dieckamp®s statement in this regard conflicts with the evidence on licensee's
“excessive* overtime practice. TMIA's Bricf at 22. But as discussed at pp. 1256-57, supra, licensee’s
past overtime practice was not found to be excessive, and, for the future, overtime will be permitted
only in accordance with Generic Letter No. 82-12,

111 The Board correctly noted that the limited attention devoted to this by the stafl was neither “ade-
quately helpful,* nor “entirely correct.” The Board did, however, accept the stafl’s assessment that
financial considerations would not unduly influence licensee's technical decisions. LBP-81-32, supra, 14
NRC at 514-15 (191 389-390). See StafT Exh. 4, NUREG-0680 (Supp. 1), at 26-27.
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some of those objections in the context of particular issues to which
they pertain. See, e.g., pp. 1245-48, supra. We now turn to intervenors’
remaining procedural complaints.

A. Intervenors’ Lack of Resources

. TMIA charges that the hearing process was a “fiasco.” TMIA’s Brief
at 3. It stresses the wide imbalance of resources between it, on the one
hand, and licensee and the staff, on the other. In TMIA’s view, the Li-
censing Board showed a “callous disregard” for its hardships and made
no attempt to assist it. Id. at 2, 3.

TMIA’s criticism of the Board and hearing process is simply not
warranted. We have noted at numerous instances throughout this deci-
sion the Board’s sensitivity to intervenors’ lack of funds and expertise,
as well as its active participation in assuring the fullest possible develop-
ment of the record on almost all issues. But the fact of the matter is, the
Board could do no more. In CLI-80-19, 11 NRC 700 (1980), the Com-
mission (reluctantly) denied a specific request for intervenor funding in
this case on the basis of advice from the Comptroller General and its
own understanding of the appropriations legislation for fiscal year 1980.
A subsequent Comptroller General letter decision, No. B-200585
(December 3, 1980), concluded that the fiscal year 1981 appropriations
legislation for the NRC precluded intervenor assistance. Accordingly,
the Commission Chairman directed that any such assistance cease,
including the provision of free hearing transcripts. See Houston Lighting
and Power Co. (Allens Creek Nuclear Generating Station, Unit No. 1),
ALAB-625, 13 NRC 13, 14-15 (1981). Thus, the Board was prohibited
by law from “balancing” the resources of the parties. The very length of
the record and the myriad Licensing Board and Appeal Board decisions
in this proceeding, however, are testament to the meaningful role inter-
venors were permitted to play, and did in fact play.

[y

B. Pace of the Hearing

Both TMIA and the Aamodts complain in general terms that the pace
of discovery and the hearing itself (especially on the cheating matter)
was too fast. But they provide no specifics to aid our review of their
claim. For our part, we can only observe that the hearing stretched over
a period of many months and seemingly adequate opportunity for discov-
ery was provided. We also note again that, except for the specific areas
identified in this decision, the record is fully developed and shows sub-
stantial participation by intervenors in cross-examination of many licen-
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see and staff witnesses. Despite their admittedly limited resources, inter-
venors nevertheless appear to have kept “up to speed” for much of the
hearing, suggesting that the pace was not unfairly rigorous.

The Aamodts complain further that they have been prejudiced by an
oral ruling of the Licensing Board on January 18, 1982. That ruling
denied them an extension of time in which to supplement their proposed
findings on the cheating incidents. Aamodt Brief at 32, Again, we are
denied the specific dimensions of their argument. The record, however,
reflects the following. All parties had agreed upon a schedule for filing
proposed findings. Because they had not obtained access to all transcripts
as promptly as they anticipated, the Aamodts sought and obtained from
the Board (acting on behalf of the Special Master) two extensions of
time to file. The Board, however, denied a further extension request.
The Aamodts thus filed some findings but subsequently sought to file
others. The Special Master denied the latter attempt, finding no good
cause for their delay. The Aamodts tried once more, and again the Spe-
cial Master found no basis to accept the late material. See Special
Master Memorandum and Order of February 11, 1982 (unpublished);
Special Master Memorandum and Order of April 14, 1982 (unpub-
lished); Aamodt Proposed Findings (January 18, 1982) at 19-20.

The Aamodts have provided us with no reason to overturn these
several Board and Special Master rulings. They had ample opportunity
to plead their cause below and did not succeed. Further, they have failed
on appeal to show or explain how they have in fact been prejudiced.!!?

Although it does not relate directly to the pace of the hearing, the
Aamodts also complain that the public address system at some hearing
sessions was “prejudicial” to members of the public. Aamodt Brief at
30. Although the Aamodts provide no particular citations to the record
or evidence of such prejudice, the transcript shows an appropriate
degree of sensitivity by the Board to this issue. See, e.g., Tr. 12,141-42.
Appellate review can effectively provide no more. It is, of course, the
hearing participants’ obligation to alert boards to this type of problem at
the time it occurs. It must be remembered, however, that the tradeoff
for holding hearings near the reactor site is that the hearing facilities
may well be less than optimum.

C. The Sequestration Order

During the reopened hearing on cheating, the Special Master issued a
sequestration order at the request of some parties. The general purpose

112 We note that the proposed findings were directed 1o the Special Master, whose decision was in large
part compatible with the Aamodts® view of the reopened hearing on cheating.
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of the order was to prevent witnesses presently or formerly employed by
licensee from discussing their testimony with one another. Tr. 23,532.
The order thus provided that, except for certain exceptions not pertinent
here, no prospective witness was to be in the hearing room while another
witness was testifying. Such witnesses were also precluded from discuss-
ing before or after their testimony certain specified matters concerning
the examination process. Special Master Sequestration Order of Novem-
ber 12, 1981 (unpublished).

On the last day of the hearing, the Aamodts orally moved to stay the
hearing pending a separate evidentiary hearing on certain contacts be-
tween licensee’s counsel and two licensee witnesses, allegedly in viola-
tion of the sequestration order. See Tr. 26,712-13. The Aamodts con-
tended that this was evidence of what they believed was a pattern of im-
proper coaching of witnesses by licensee’s counsel. They inferred such
coaching because many of licensee’s witnesses were not, in their
opinion, forthcoming in their testimony. Licensee, the staff, and the
Commonwealth opposed the motion. Licensee’s counsel vigorously
denied the charges of impropriety. He claimed that the discussion with
two licensee witnesses about the unexpected testimony of an NRC staff
witness did not constitute a breach of the order.!*?

The Special Master denied the Aamodts® motion. Although he himself
was disappointed in the quality of much of the testimony, he found no
evidence of a pattern of improper witness coaching. He also concluded
that licensee’s counsel had acted on a good faith interpretation of the
sequestration order. Tr. 26,788-99. A month later, the Aamodts sought
reconsideration, and the Special Master denied that as well. He deter-
mined that the relief requested — a stay and collateral proceeding —
was disproportionate to the limited fact of counsel’s one
communication. The Special Master confirmed his views that there was
no violation of the literal terms of the sequestration order, and that
counsel had acted out of a good faith desire to obtain information useful
in cross-examination of a staff witness who had provided direct testimo-
ny not previously revealed during discovery. Special Master Memoran-
dum and Order of February 9, 1982 (unpublished).

The Aamodts argue on appeal that licensee violated the spirit, if not
the letter, of the sequestration order, and that the Special Master’s
ruling was thus in error. We find no error in the Special Master’s ruling.
Clearly, there was no literal violation of the order, as the Aamodts
concede. We are also inclined to find no violation of the spirit of the
order. There is nothing in the discussions surrounding the adoption of

113 The testimony concerned the incident involving Husted and P, discussed briefly at p. 1221, supra.
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the order that suggests the parties contemplated its application to the
preparation of licensee’s counsel for cross-examination of a staff witness.
See, e.g., Tr. 23,532-55, 23,838-59, 23,910-11. On the other hand, those
same discussions show the desire of licensee’s counsel to comply with
the letter and spirit of the order, while at the same time fulfilling his
professional responsibilities to his client. Ibid. But even if the action of
licensee’s counsel could reasonably be construed as contrary to the
intent of the order, we believe the Special Master’s measured response
was appropriate. Licensee’s counsel was bound by his own ethical obliga-
tions to prepare for cross-examination of the staff witness on his
“surprise” testimony. Had that testimony been revealed in discovery or
in a prefiled direct statement, licensee’s counsel surely could have pre-
pared for cross-examination by discussing it with his own witnesses.
There is also no evidence of more than one such instance, or any real
indication that counsel improperly coached any witness. See generally
Consumers Power Co. (Midland Plant, Units 1 and 2), ALAB-691, 16
NRC 897, 918-19 (1982), review declined, CL1-83-2, supra, 17 NRC 69
(1983). The Special Master thus rightly concluded that counsel had
acted in good faith and no further inquiry or sanction is warranted.

IX. MOTION TO REOPEN: LEAK RATE FALSIFICATION '
AT TMI-1 ) '

The final matter before us at this juncture is the Aamodts’ motion to
reopen the record to examine allegations of falsification of leak rate data
at TMI-1. In ALAB-738, supra, we granted motions to reopen, filed by
both TMIA and the Aamodts, for hearing on similar allegations concern-
ing TMI-2 (the Hartman allegations) and remanded the matter to the
Licensing Board. See 18 NRC at 183-92 for a discussion of the allega-
tions and our disposition of the motions.!!* Soon thereafter, we received
a series of Board Notifications, in which the staff concluded, contrary to
its earlier position in Staff Exh. 13, NUREG-0680 (Supp. No. 2), at
9-10, that there were indications of the same practices concerning leak
rate testing at Unit 1 as had been discovered at Unit 2. See Board Notifi-
cations BN-83-138 (September 2, 1983); BN-83-138A (September 23,

114 Although no party sought review of our decision, the Commission has indefinitely stayed that
hearing. Commission Order of October 7, 1983, supra. One month later, a federal Grand Jury handed
down an 11-count criminal indictment against licensee’s corporate predecessor, Metropolitan Edison, in
connection with the Hartman allegations. On February 28, 1984, Met Ed pleaded guilty to one count
and no contest to six others. The remaining four counts were dismissed on the U.S. Attorney’s recom-
mendation. The company was fined and ordered 1o establish a $1 million fund for emergency planning.
Notice to Commission, ef al. (March 2, 1984), Attachment (Plea Agreement).
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1983); BN-83-138B (October 6, 1983); BN-83-138C (October 25,
1983). See also LBP-81-32, supra, 14 NRC at 557 (99 504-506). On
January 24, 1984, not long after oral argument of these appeals, the
Aamodts moved to reopen, primarily on the basis of these Board Notifi-
cations and their underlying documents.

UCS supports the Aamodts’ motion.!!s The staff also supports it, on al-
ternative theories. The staff believes that the issue of leak rate testing ir-
regularities at TMI-1 is within the scope of the reopened hearing we
have already ordered on the Hartman allegations. In the alternative, it
argues that the Aamodts’ motion meets the standards for reopening as
we applied them in ALAB-738. Licensee opposes the Aamodts’ motion
solely on the basis that they have not met their considerable burden of
showing that a different result might have been reached had this infor-
mation been considered initially. Licensee’s Response to Aamodt
Motion (February 8, 1984) at 4.1'¢ Licensee contends that the Board
Notifications do not contain sufficient facts to provide a basis for
reopening. It thus urges us to await the outcome of the investigations
that the staff indicated in the Board Notifications were under way. Id. at
3-4, Curiously, however, licensee volunteers that it was prepared to liti-
gate Unit 1 leak rate testing practices at the reopened hearing on the
Hartman allegations. /d. at 2.

We grant the Aamodts’ motion and remand this matter to the Licens-
ing Board for hearing. We note at the outset that we cannot agree with
the staff’s belief that alleged falsification of leak rate data at TMI-1 is en-
compassed within the reopened hearing on the Hartman allegations. To
be sure, the matters are closely related. Hartman’s allegations, however,
were expressly limited to Unit 2.7 We also noted differences in the
classifications of the leakage pathways for the two units. ALAB-738,
supra, 18 NRC at 192 n.30. Thus, there would have been no basis at that
time for our reopening the record to explore leak rate practices at both
units.

But now the staff has brought to our attention, through its Board
Notifications, its actual change in position with regard to Unit 1 from
that originally stated in Staff Exh. 13, NUREG-0680 (Supp. No. 2). We
explained in ALAB-738, supra, 18 NRC at 189-90, our belief that, be-
cause the Licensing Board made its management competence decision
subject to the then-ongoing Department of Justice investigation into the

115 TMIA filed no response 1o it.

116 Thus, no party challenges the other two criteria considered for reopening — the timeliness of the
Aamodts’ motion or the significance of the matter it raises. See Diablo Canyon, supra, 11 NRC at 879.

117 During an interview, in fact, Hartman stated his belief that the operators at Unit 1 never had any
problem getting “good™ leak rate data. Facgre & Benson Report, Vol. Four, Hartman Interview at 76.
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Hartman allegations referenced in NUREG-0680, it effectively deter-
mined that consideration of that matter might well have made a dif-
ference in the outcome.!® The same necessarily follows for the new alle-
gations concerning leak rate practices at TMI-1. Indeed, as the staff
notes, the implications of the new allegations are potentially more
significant, inasmuch as they involve the very unit that is the subject of
this restart proceeding. See NRC Staff’s Answer to Aamodt Motion
(February 9, 1984) at 5 n.3.

Our decision to grant the Aamodts’ Motion is only reinforced by the
Investigative Reports (# 1-83-028 and supplement) and underlying
documents recently served on the parties and us.!'"” The overall conclu-
sion of the reports is favorable to licensee: neither a systematic pattern
of falsification nor a motive to falsify the leak rate data was discovered.
On the other hand, the reports disclosed (1) a lack of understanding con-
cerning record keeping requirements; (2) ignorance (over a period of
several years) by both operating staff and management of the existence
and significance for leak rate calculations of a *loop seal” in the instru-
mentation system; and (3) inattention during the pre-accident period to
work requests that would have highlighted the loop seal problem. These
reports and documents are not before us as evidence. But we believe
they are the type of material that is best scrutinized by the Licensing
Board as part of its review of all of the circumstances surrounding the
leak rate testing practices at Unit 1. Licensee was prepared to address
this matter at the reopened hearing. See p. 1277, supra. Hence, it is logi-
cal that the Licensing Board consider it in conjunction with the hearing
we have ordered on the Hartman allegations.!2

X. SUMMARY AND CONCLUSIONS

We have considered all the myriad arguments raised on appeal and
have reviewed the extensive record.!?? Many of those arguments are

V18 Interestingly, licensee did not argue that intervenors failed to meet their burden on this point in
their motions to reopen on the Hartman allegations. See ALAB-738, supra, 18 NRC at 189 n.20.
119 These are the reports that licensee requested we await before ruling on the Aamodts’ motion.
120 L icensee has informed us that it has commissioned its own investigation on leak rate measurement
practices at TMI-1 and TMI-2. Letter from D.B. Bauser to Appeal Board (February 7, 1984).
Presumably, it would introduce the results of that inquiry into evidence at the hearing.
121 Many of the points raised by intervenors were not properly preserved for appeal, not fully
developed, not supported by citations to the record, or based on references to the record or other author-
ity that did not support the points for which they were cited. Nonetheless, we have endeavored in this
opinion to discuss specifically all discernible arguments. Those not addressed are without merit.

We also stress that the Licensing Board and Special Master issued a total of three very
comprehensive, well written, and well organized opinions and numerous orders solely on management

(Continued)
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without merit. Others have been essentially mooted by the passage of
time, personnel changes, or superseding regulatory requirements. But in
several important areas, we agree with intervenors that the record does
not support the Licensing Board’s favorable findings concerning licen-
see’s management of TMI-1. We therefore find it necessary to remand
this proceeding to that Board for further record development in those
areas.

The most significant issue requiring further hearing is training. Be-
cause the safe operation of the plant is so heavily dependent upon the
operators’ skill, the importance of training cannot be overstated. The
cheating and related incidents called into question the adequacy and in-
tegrity of licensee’s entire training and testing program. Although we
have found that the reopened record on the cheating itself was as fully
developed as possible,'2? the impact of those findings on the Licensing
Board’s earlier conclusions on licensee’s training program was not given
‘the full consideration it warrants. In particular, the Board should have
sought further testimony, in light of the cheating incidents, from the
OARP Review Committee, whose views the Board previously found so
persuasive, :

Another important area where the record is not as complete as it
should be concerns the response of licensee’s management to the TMI-2
accident. The Board was obliged to pursue this Commission-mandated
issue as thoroughly as possible. To the extent that it did not satisfactorily
resolve questions concerning the actions of Gary Miller and John Her-
bein in the flow of information the day of the accident, it erred. But be-
cause neither is now employed by licensee, we see no useful purpose in
pursuing the matter at a further hearing. The record on this issue is also
incomplete with regard to the circumstances surrounding a mailgram
sent by GPU President Herman Dieckamp to Congressman Morris
Udall. The Board’s reliance on the NRC staff’s assessment of this matter
was not justified; the Board should have inquired more deeply on its

issues. There was thus no need for our own recitation of all the facts developed at the hearing, especially
on issues not the subject of any appeal. That is not to say, however, that we have failed to abide by our
commitment in ALAB-68S, 16 NRC 449, 451.52 (1982), to consider the whole record. Matters not spe-
cifically addressed, in our view, do not warrant corrective action.

122 Subject to a few exceptions, we are also in general agreement with most of the Board's findings
regarding the various individuals implicated in the cheating. We support the conditions imposed by the
Board in that regard and expect licensee to abide by the commitments reflected in its agreement with
the Commonwealth.

A related development subsequent to the Board’s decision on cheating — the promotion of Charles
Husted — warrants the imposition of another condition. The record, in our view, gives us cause to ques-
tion licensee's judgment in this matter. We therefore require that licensee not delegate any supervisory
responsibilities to Husted insofar as the training of non-licensed personnel is concerned.
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own. Because Dieckamp remains an important corporate official, we be-
lieve the matter must be further explored, and accordingly we remand
to the Board for additional hearing on this limited issue.

We are also persuaded that the record should be reopened for hearing
on the allegations of improper leak rate practices at TMI-1. As we pre-
viously concluded in ALAB-738, supra, with regard to similar allegations
at TMI-2, these charges raise significant questions that may well have af-
fected the Licensing Board’s management decision, had it been fully ap-
prised of the facts at the time.

We have several concluding observations. Appellate review requires
us to base our judgment on the adjudicatory record, though we have not
been reluctant to take note of newly supplied, essentially “objective” in-
formation that served to clarify a point or moot an issue. We are, of
course, aware of several recent reports that are generally favorable to
licensee’s restructured, new management.'2? But these and other such
subjective documents are not evidence and thus have not been fairly
tested through litigation. We are likewise aware of several ongoing in-
vestigations by the NRC that cast a shadow over the record on several
issues before us — for example, the effect of financial considerations on
technical judgments. See Board Notification BN-83-152, supra, Enclo-
sure (NUREG-1020, Vol. 1, at 10-1 to 10-24). But unresolved allega-
tions similarly cannot supply a reasoned basis for a decision. We pre-
viously reopened the record in this proceeding for hearing on the Hart-
man allegations, and we further reopen here on related_ charges.
Moreover, we find it necessary to remand for additional hearing before
the Licensing Board on several important issues, including training. In
sum, what we said in ALAB-738, supra, still holds true: “we cannot
make any final judgment on appeal as to licensee’s management compe-
tence and integrity without an adequate record.” 18 NRC at 190. From
our perspective, the final chapters of this proceeding are yet to be
written.

This proceeding is reopened and remanded to the Licensing Board for
further hearing in accordance with this opinion.

123 Examples are the November 1983 report by Admiral Rickover, **An Assessment of the GPU Nucle-
ar Corporation Organization and Senior Management and Its Competence to Operate TMI-1,™ and the
NRC stafT’s most recent Systematic Assessment of Licensee Performance (SALP Board Report) (April
2, 1984).
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It is so ORDERED.

FOR THE APPEAL BOARD

C. Jean Shoemaker
Secretary to the
Appeal Board

APPENDIX A

Sbéciﬁc management competence issues (CLI-80-5, supra, 11 NRC at
408-09):

(1) Whether Metropolitan Edison’s command and administrative structure, at
both the plant and corporate levels, is appropriately organized to assure safe op-
eration of Unit 1; .

. (2) whether the operations and technical staff of Unit is qualified to operate Unit 1
. safely (the adequacy of the facility’s maintenance program should be among
the matters considered by the Board);

(3) [w]hat are the views of the NRC inspectors regarding the quality of the
management of TMI Unit 1 and the corporate management, staffing, organiza-
tion and resources of Metropolitan Edison;

(4) whether the Unit 1 Health Physics program is appropriately organized and

_stafed with qualified individuals to ensure the safe operation of the facility;

(5) whether the Unit 1 Radiation Waste system is appropriately staffed with quali-
fied individuals to ensure the safe operation of the facility;

(6) whether the relationship between Metropolitan Edison’s corporate finance and
technical departments is such as to prevent financial considerations from

.+ having an improper impact upon technical decisions;

(7) whether Metropolitan Edison has made adequate provision for groups of quali-
fied individuals to provide safety review of and operational advice regarding
Unit 1;

(8) what, if any, conclusions regarding Metropolitan Edison's ability to operate
Unit 1 safely can be drawn from a comparison of the number and type of past
infractions of NRC regulations attributable to the Three Mile Island Units with
industry-wide infraction statistics;

(9) what, if any, conclusions regarding Metropolitan Edison’s ability to operate
Unit 1 safely can be drawn from a comparison of the number and type of past
Licensee Event Reports (“LER") and the licensee's operating experience at
the Three Mile Island Units with industry-wide statistics on LER's and operat-
ing experience;

(10) whether the actions of Metropolitan Edison’s corporate or plant management
(or any part or individual member thereof) in connection with the accident at

1281



Unit 2 reveal deficiencies in the corporate or plant management that must be
corrected before Unit 1 can be operated safely;

(11) whether Metropolitan Edison possesses sufficient in-house technical capability
to ensure the simultaneous safe operation of Unit 1 and clean-up Unit 2. If Me-
tropolitan Edison possesses insufficient technical resources, the Board should
examine arrangements, if any, which Metropolitan Edison has made with its
vendor and architect-engineer to supply the necessary technical expertise;

]
(12) whether Metropolitan Edison possesses the financial resources necessary to
safely operate Unit 1 in addition to cleaning up Unit 2;* and

(13) such other specific issues as the Board deems relevant to the resolution of the
issues set forth in this order.

APPENDIX B

Specific issues in the reopened proceeding on cheating (Licensing Board
Memorandum and Order of October 14, 1981 (unpublished), supra, at
2-4):

1. The extent of cheating by TMI-1 operator license candidates on the NRC
license examinations in April 1981, and on any other Licensee- or NRC-
administered examinations, including but not limited to the following: the
Kelly examinations (including Category T) in April 1980; Category T make-up
examinations subsequently administered by the company; the ATTS mock
examinations in early April 1981; and such other examinations as the Special
Master shall deem relevant. These latter shall include any other Licensee-
administered qualification or mock exam or NRC-administered exam since the
accident at TMI-2.

2. The adequacy of the Stafl’s investigation of, and NRC response to, the cheating
incident and rumors of cheating in the April 1981 NRC examinations.

3. The adequacy of Licensee’s investigation of, and Licensee’s response to, cheat-
ing or possible cheating in the examinations listed in Issue 1 above.

4. [Issue 4 has been combined with Issue 3.]

S. The extent of Licensee management knowledge of, encouragement of, negli-
gent failure to prevent, and/or involvement in cheating in the above mentioned
NRC and Licensee examinations.

6. The existence and extent of Licensee management involvement in cheating as
alleged by the Aamodts in paragraph 7 in response to the Board's Order of
August 20, 1981.

7. The existence and extent of Licensee management constraints on the NRC in-
vestigation of cheating and rumors of cheating in the NRC April 1981
examinations.

8. The adequacy of Licensee management response to the incident in July 1979
referred to in the IE investigation report and involving one of the two operators
terminated as a result of cheating on the NRC April 1981 examinations.

*The Commission later eliminated this as an issue for consideration at hearing. CLI-81-3, 13 NRC 291,
296-97 (1981).
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9. The adequacy of Licensee’s plans for improving the administration of future
Licensee qualification examinations for licensed operators and candidates for
operator licenses, including the need for independent administration and grad-
ing of such examinations.

10. The adequacy of the administration of NRC licensing examinations for TMI-1
personnel, including proctoring, grading, and safeguarding the integrity of
examination materials; the adequacy of the StafT’s review of the administration
of Licensee’s Category T examinations; and the adequacy of the StafT’s plan
for retesting operators and monitoring its NRC examinations to assure proper
adherence to NRC testing requirements in order to assure that the purposes of
the NRC examinations, because of the nature of the questions, cannot be
defeated by cheating, the use of crib sheets, undue coaching or other evasive
devices.

11. The potential impact of NRC examinations, including retests, and operator
terminations on the adequacy of staffing of TMI-1 operations.

12. The sufficiency of management criteria and procedures for certification of oper-
ator license candidates to the NRC with respect to the integrity of such candi-
dates and the sufficiency of the procedures with respect to the competence of
such candidates.

APPENDIX C

TMIA’s contention 5, in its final form, states (LBP-81-32, supra, 14
NRC at 479):

It is contended that Licensee has pursued a course of conduct that is in violation
of 10 CFR 50.57, 10 CFR 50.40, 10 CFR 50.36, 10 CFR 50.71 and 10 CFR 50 Ap-
pendix B, thereby demonstrating that Licensee is not “technically . .. qualified to*
operate TMI Unit 1 "without endangering the health and safety of the public.** This
course of conduct includes:

a. deferring safety-related maintenance and repair beyond the point established

by its own procedures (see, e.g. A.P. 1407);
b. disregarding the importance of safety-related maintenance in safely operating a
nuclear plant in that it:
1. [deleted]
2. proposed a drastic cut in the maintenance budget;
3. I[deleted)
4. fails to keep accurate and complete maintenance records related to safety
items;
has inadequate and understaffed QA/QC programs related to maintenance;
extensively uses overtime in performing safety-related maintenance.

Al
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Cite as 19 NRC 1285 (1984) LBP-84-20

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD
Before Administrative Judges:

Charles Bechhoefer, Chairman
Dr. Frederick P. Cowan
Dr. Jerry Harbour

In the Matter of Docket Nos. 50-329-OM&OL
50-330-OM&OL

(ASLBP Nos. 78-389-03-0OL

80-429-02-SP)

CONSUMERS POWER COMPANY
{Midland Plant, Unlts 1 and 2) May 7, 1984

The Licensing Board admits two of three proposed contentions based
upon allegations made in complaint filed by a third party in a civil lawsuit
against the Applicant.

LICENSING BOARDS: AUTHORITY TO REGULATE
PROCEEDINGS

The Licensing Board declines to utilize its general authority to shape
the course of a proceeding, 10 C.F.R. § 2.718(¢), as foundation to
accept a proposed late-filed contention or to consider what is in essence
a motion to reopen the record, in the face of explicit Commission stand-
ards governing those situations.
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RULES OF PRACTICE: CONTENTION, ADMISSIBILITY OF

The specificity and basis requirements for a proposed contention, 10
C.F.R. § 2.714(b), are satisfied where the contention is based upon alle-
gations in a sworn complaint filed in a judicial action (notwithstanding
that the allegations are contested), and the applicable passages therein
are specifically identified. Further basis is found in several documents,
although they may be subject to multiple interpretations.

RULES OF PRACTICE: NONTIMELY SUBMISSION OF
CONTENTIONS

In balancing the five factors considered in determining the admissibili-
ty of late-filed contentions, 10 C.F.R. § 2.714(a), a licensing board must
consider all five factors but need not give the same weight to each
factor; where a proponent demonstrates “good cause” for late filing, the
showing required on the other factors is diminished.

RULES OF PRACTICE: REOPENING OF PROCEEDINGS

Where proposed new contentions were proffered prior to close of the
record in the segment of the proceeding in which the matters were
litigated, but the ruling upon the contentions takes place subsequent to
the record’s closing, the choice of governing standards is based upon the
status of the record at the time the proposed contentions were first
offered: whether the contention was timely proffered, and whether it
presents important information regarding a significant issue.

MEMORANDUM AND ORDER
(Ruling on Motions Arising from Dow Litigation)

On July 14, 1983, Dow Chemical Co. filed suit in the Circuit Court
for the County of Midland, Michigan against Consumers Power Co.
(hereinafter CPC or Applicant), seeking a declaratory judgment and
monetary relief arising out of a contract under which the Applicant
agreed to supply Dow with steam to be produced by the Midland facility.
During our first hearing session in Midland, Michigan following that
filing, Ms. Barbara Stamiris and Ms. Mary Sinclair, Intervenors in this
consolidated proceeding, each filed a motion based on the Dow lawsuit.
Ms. Stamiris seeks to litigate in the OM proceeding three contentions
based on Dow’s complaint (Dow contentions). Ms. Sinclair seeks to
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hold open the OM/OL record pending the completion of the Dow
lawsuit.

The Applicant opposes litigation of all three of the Dow contentions.
The NRC Staff would have us litigate all three of them. Both the Appli-
cant and Staff oppose Ms. Sinclair’s motion.

For reasons hereinafter set forth, we admit for litigation two of the
three contentions proposed by Ms. Stamiris and decline to admit the
third. We also deny Ms. Sinclair’s motion, but without prejudice to her
moving to supplement or reopen the record should the Dow lawsuit
uncover information of significance to this proceeding and not a part of
the existing record or the record to be developed hereafter.

I. STAMIRIS MOTION

A. Ms. Stamiris’ motion was presented orally on July 28, 1983 (Tr.
19,358-65) and was followed by a written motion dated August 8, 1983
(corrected on August 12, 1983). As set forth in the written motion, Ms.
Stamiris is seeking to litigate the following three contentions derived
from the Dow lawsuit:!

1. Consumers misrepresented its time schedule for completion of the Midland
plants to the NRC, including the NRC Staff and this Licensing Board. See para-
graphs 20, 37, 39-48.

2. Consumers used and relied on U.S. Testing test results to fulfill NRC regula-
tory requirements while knowing that these test results were invalid. See par.
24, 35.

3. Consumers knowingly represented to the NRC that the single test boring
taken near the diesel generator building demonstrated that unmixed cohesive
fill had been used as a foundation for safety-related structures at the site even
though this test boring actually indicated that random fill had been improperly
used in these areas. See par. 27.2

1 The July 14, 1983 complaint was dismissed by the Court sua sponte for procedural reasons on July
15, 1983, with directions to Dow to file a complaint complying with specified procedures within 10 days.
Dow filed a First Amended Complaint on July 18, 1983. Paragraph references in the proposed conten-
tions refer to paragraphs of the initial July 14, 1983 complaint (which is considerably more detailed than
the First Amended Complaint).

2 This third contention was later restated as follows:

Consumers knowingly misrepresented to the NRC that a single test boring taken near the diesel
generator building indicated that unmixed cohesive fill had been used, or alternatively, did not
disclose to the NRC that the single test boring demonstrated the use of random, improperly
compacted fill in the area and constituted evidence of site-wide problems.

Second Supplemental Memorandum, dated October §, 1983,
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Ms. Stamiris further sought discovery on these contentions, both in the
form of new discovery and as a claim that certain documents referenced
in the Dow complaint had not been turned over to her in response to
earlier discovery requests which, she claims, called for production of
such documents. ‘

On August 17, 1983, the Applicant filed a response (corrected on
August 18, 1983) which offered to make available to parties the docu-
ments which it had provided to Dow (“Dow documents”) and to which
reference was made in the Dow complaint. The Applicant urged that we
defer ruling on the contentions pending examination by the Intervenors
of the Dow documents, and that, if Ms. Stamiris found it appropriate,
she should thereafter supplement or resubmit her motion. On the
merits, however, the Applicant set forth its grounds for opposing all
three contentions. ’

In a telephone conference call on August 25, 1983, we heard argu-
ments of all parties concerning the Applicant’s response and we adopted
the Applicant’s suggestion that we defer ruling on Ms. Stamiris’ pro-
posed contentions and request for discovery until such time as all parties
had had a chance to review the Dow documents. We also requested the
Applicant to make available certain other documents. Memorandum and
Order (Memorializing Telephone Conference Call of 8/25/83), dated
August 29, 1983. On or about August 25, 1983, the Applicant made
available the Dow documents; on September 14, 1983 it provided the
additional documents identified by the Board.

Thereafter, on September 21, 1983, Ms. Stamiris filed a Supplemental
Memorandum which, as a result of time constraints (Tr. 20,792), was
limited to the first of her contentions. On the same day, we held oral
argument on all of her contentions, in which all parties participated (Tr.
20,791-873). At that time, the Staff took the position that all three
should be accepted (Tr. 20,805-06). On October 5, 1983, with leave of
the Board granted on September 23, 1983 (Tr. 21,202), Ms. Stamiris
filed a Second Supplemental Memorandum, in support of her second
and third proposed contentions. The Applicant filed a written response
on October 14, 1983 (corrected on October 17, 1983): We heard further
argument on those contentions on October 31 (Tr. 21,297-305).

During the early part of April 1984, counsel for the Applicant and
NRC Staff each telephoned the Board to advise us that each would be
filing additional information bearing on the Dow contentions and to sug-
gest that we defer our ruling on those contentions (which was then
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imminent) until we had received the additional information.? We have
followed that suggested course of action.

The first communication we received was a Board Notification from
the Staff (BN 84-091), dated April 27, 1984, advising that an allegation
regarding misrepresentation of soils data provided to NRC had been
‘received, that it could be material and relevant both to QA/QC issues
before us and to the proposed Dow contentions, and that the allegation
"was being referred to the Office of Investigations (OI) for evaluation.
No additional identifying information was set forth, but we presume
(from the reference to “soils data™) that the information would have a
bearing on the second or third proposed contention.

The second communication we received was a letter from the
Applicant, dated April 30, 1984, advising that CPC had become aware of
discrepancies in records of several borings made during the 1977 investi-
gation of the settlement of the administration building. This information
has a potential relevance to proposed contentions 2 and 3.4

Finally, by letter also dated April 30, 1984, the Applicant advised us
that document discovery in the CPC-Dow litigation had brought to light
certain Bechtel documents bearing on Bechtel Forecast 6 which, accord-
ing to the Applicant, may be inconsistent with its response to Ms. Sta-
miris’ motion. (This is the information about which the Applicant had
earlier notified us.) The Applicant further advised that the Bechtel docu-
ments are subject to a protective order in the Dow litigation and cannot
be released at this time. CPC suggests that we rule on the “Dow” issues
without regard to the newly discovered information (although it offers
to initiate the process under the protective order for disclosure of the
documents, if we deem it necessary).

B. In proposing her contentions, Ms. Stamiris asserts that all three
of them bear on her already-admitted management attitude contentions
and that, accordingly, the record should be supplemented or reopened
to incorporate the newly developed information brought out by the Dow
complaint. In her written motion, she asserts that, in considering her
proposals, we should act under our inherent authority to shape the
course of proceedings over which we preside (citing, inter alia, Offshore
Power Systems (Floating Nuclear Power Plants), ALAB-489, 8 NRC
194, 201-08 (1978); 10 C.F.R. § 2.718(e); and 5 U.S.C. § 556(c)).

In contrast; the Applicant regards the first contention as a new conten-
tion and thus subject to the requirements for late-filed contentions set

3The Applicant confirmed its telephone communication by letter dated April 17, 1984, which has been
circulated to all parties.
4 Apparently this is not the information which the Applicant advised us by telephone was forthcoming.
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forth in 10 C.F.R. § 2.714(a). With respect to the second and third
contentions, the Applicant would utilize the standards for reopening a
record. In asserting that we should consider all three new issues, the
Staff does not definitively spell out what standards we should utilize.

We recognize that Ms. Stamiris has raised a number of management-
attitude issues in this proceeding and that her first issue here bears ulti-
mately on that subject. Nonetheless, the subject matter of her other
management-attitude contentions — i.e., “providing information [to
NRC] relevant to health and safety standards with respect to resolving
the soil settlement problems” (OM Contention 1), and implementation
of the QA program with respect to soil settlement issues (OM Conten-
tion 3) — is far removed from the scheduling representations on which
the first proposed contention is founded. In admitting Ms. Stamiris’ ear-
lier management-attitude contentions, we explicitly limited their
managerial-attitude aspects “to factors which could be said to bear upon
the Applicant’s managerial attitude in resolving [soil settlement]
issues.” Prehearing Conference Order, dated October 24, 1980, at 4
(unpublished). The management attitude alleged in the first proposed
contention (as well as in the material false statement alleged in the
Modification Order) may be analogous to (and hence have some bearing
on) the attitude alleged in OM Contentions 1 and 3, but the technical
subject matter is disparate enough that the first proposed contention
must properly be deemed a new contention.

That being so, we seriously doubt whether we could employ our
general authority to shape the course of a proceeding as the foundation
for accepting such a new contention, particularly since the Commission
has in place explicit standards for dealing with new “late-filed”
contentions. 10 C.F.R. § 2.714(a).5 We thus will apply the standards for
late-filed contentions in determining whether the first proposed conten-
tion should be accepted.

As for the second and third contentions, both raise allegedly new in-
formation bearing on issues already litigated. Ms. Stamiris’ motion for
us to consider this information is in substance a motion to reopen the
record on such issues. Because the Commission has explicit standards
governing the reopening of the record of a proceeding to consider new
information on issues already litigated, we decline to use our general au-
thority to shape the course of a proceeding as the foundation for consid-
ering what in essence is a motion to reopen the record. We will instead

5 A “late-filed” contention is any contention filed after 15 days prior to the first special prehearing con-
ference which (in the OM proceeding) was held in September 1980. 10 C.F.R. § 2.714(b); see Consumers
Power Co. (Midland Plant, Units 1 and 2), LBP-82-63, 16 NRC 571, 576 (1982).
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consider the second and third contentions under standards for reopening
the record.¢

The allegedly new information in these contentions was proffered
prior to the close of the record on the segment of the proceeding in
which the matters were litigated. For that reason, we will evaluate these
contentions on the basis of the same standards we spelled out in ruling
on motions of Ms. Stamiris and the Applicant earlier in this proceeding
— i.e., whether the motion was timely and whether it presents important
information regarding a significant issue. See Memorandum and Order
(Denying Motion to Reopen Record on Containment Cracks),
LBP-83-50, 18 NRC 242, 246-48 (1983); Applicant’s Motion to Reopen
and Supplement the Record on Sinclair Contention 14, dated October
28, 1983, at 1-3 (ruled upon favorably by Licensing Board at Tr.
22,655-56).7 See also p. 1296, infra.

C. We now turn to each of Ms. Stamiris’ proposed contentions.

1. Inasmuch as we are considering Ms. Stamiris’ first contention —
which alleges that Consumers misrepresented to the NRC the time
schedule for completion of the facility — as a late-filed contention, we
must initially consider whether the contention meets normal contention
requirements. If so, we must additionally consider the factors for late-
filed contentions set forth in 10 C.F.R. § 2.714(a) — ie.:

(i) Good cause, if any, for failure to file on time.

(ii) The availability of other means whereby the petitioner’s interest will be
protected.

(iii) The extent to which the petitioner’s participation may reasonably be expected
to assist in developing a sound record.

(iv) The extent to which the petitioner’s interest will be represented by existing
parties.

(v) The extent to which the petitioner's participation will broaden the issues or
delay the proceeding.

In applying these factors, we must determine whether application of
all of the five factors, on balance, favors admission of the contention.
Duke Power Co. (Catawba Nuclear Station, Units 1 and 2), CLI-83-19,

6 The Applicant would also have us apply the standards for reopening a record to the first contention
(response at 6-7, 28-29). If we regarded the contention as adding new information to matters already
litigated, we would have done so (but would not apply standards for late-filed contentions). Since we
regard the first proposed contention as a new contention, and since (as Ms. Stamiris points out, Tr.
20,838) the OM record was not closed at the time it was filed, we decline to apply the standards for
reopening a record to that contention.

7 The circumstance that our ruling here follows the closing of the record of a major segment of the
OM/OL proceeding does not alter the governing standards, which are based on the status of the record
at the time the proposed contentions were first offered. Cf. Houston Lighting and Power Co. (South
Texas Project, Units | and 2), LBP-84-13, 19 NRC 659, 716 n.43 (1983).
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17 NRC 1041 (1983); see also Consumers Power Co. (Midland Plant,
Units 1 and 2), LBP-82-63, 16 NRC 571, 576-78 (1982). In balancing
the factors, however, we are not necessarily required to give the same
weight to each one of them. Florida Power & Light Co. (St. Lucie Nuclear
Power Plant, Unit 2), ALAB-420, 6 NRC 8, 22 (1977) (cited approving-
ly by the Commission in Catawba, CLI-83-19, supra, 17 NRC at 1046);
Midland, LBP-82-63, supra, 16 NRC at 577. Where a proponent demon-
strates “good cause” for late filing, the showing required on the other
factors is decreased. St. Lucie, ALAB-420, supra, 6 NRC at 22; Wisconsin
Public Service Corp. (Kewaunee Nuclear Power Plant), LBP-78-24, 8
NRC 78, 83 (1978); cf. Nuclear Fuel Services, Inc. (West Valley Repro-
cessing Plant), CL1-75-4, 1 NRC 273, 275 (1975).

Turning first to whether the normal contention requirements have
been satisfied, the Commission’s rules require that there be filed
“contentions which petitioner seeks to have litigated = = =, and the
bases for each contention set forth with reasonable specificity.” 10
C.F.R. § 2.714(b). The Applicant claims that Ms. Stamiris has not satis-
fied the basis and specificity requirements (response at 28).

The basis asserted by Ms. Stamiris is primarily the first Dow
complaint. The Applicant asserts that Ms. Stamiris should back up her
accusations “with something more substantial than allegations made in a
complaint™ (id.). Back of this claim is its view that a complaint repre-
sents no more than unproved allegations — i.e.,, what a party hopes to
prove — and may not be regarded as “new evidence” (id. at 14). At oral
argument, the Applicant portrayed the complaint as “a lawyer’s docu-
ment « « + an advocate’s piece” (Tr. 20,841). The Applicant also
emphasizes that it has denied the allegations of the complaint (response
at 17). In short, the Applicant appears to be asserting that a complaint in
a judicial action cannot serve as a basis for a contention, at least where
its allegations have been denied.

We disagree. Under a long line of NRC holdings, we should not at-
tempt to ascertain, prior to admitting a contention, the validity or merit
of its bases, only whether the bases have been set forth with adequate
specificity. Houston Lighting and Power Co. (Allens Creek Nuclear
Generating Station, Unit 1), ALAB-590, 11 NRC 542 (1980); Alabama
Power Co. (Joseph M. Farley Nuclear Plant, Units 1 and 2), ALAB-182,
7 AEC 210, 216, rev'd on other grounds, CLI-74-12, 7 AEC 203 (1974);
Duguesne Light Co. (Beaver Valley Power Station, Unit 1), ALAB-109,
6 AEC 243, 244-45 (1973). Ms. Stamiris has not only identified the
basis (the Dow complaint, which is a sworn document) but has identified
the particular paragraphs of the Dow complaint which she asserts support
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her contention. She thus has set forth her basis with reasonable
specificity.8

Moreover, in her first supplemental memorandum, Ms. Stamiris has
pointed to several of the Dow documents which, she claims, support her
contention, She discussed these documents during oral argument, point-
ing to how, in her opinion, they demonstrated that Consumers was not
telling the full truth to NRC (Tr. 20,792-98). By doing so, she has sup-
plied additional bases for her contention. Moreover, although we cannot
rule now on the sufficiency of those documents, we do note that they in-
clude information which, in our view, at least represents a “showing
= « = sufficient to require reasonable minds to inquire further” (cf. Ver-
mont Yankee Nuclear Power Corp. v. Natural Resources Defense Council,
Inc., 435 U.S. 519, 554 (1978)).

In particular, we note that Bechtel Forecast 6, presented to CPC in
January 1980, calculated the fuel load date for Unit 2 (scheduled as the
first to be completed) to be April 1984.% A review of the Bechtel Forecast
by a CPC staff team, dated May 5, 1980 (“Review Report”), analyzes
several completion possibilities and concludes that, “even though we
take minor exception to various sections of the estimate as presented,
we generally agree with Bechtel both on schedule and cost, and are
recommending a total project estimate based on the premise”
(document 0014312, at 2). The document includes the statement (at 1
of transmittal letter) that “[n]o distribution of the CPCo F/C #6
Review Report is being made outside of the Company.”

Notwithstanding the recommendation of its staff, CPC management
decided to retain July 1983 as the target fuel load date for Unit 2
(document 0013524, also attachment 8 to Applicant’s response). CPC
also attempted to convince the NRC to structure its OL review on the
basis of that target (document 00358). Whether the justifications ad-
vanced for that target date (e.g., documents 00234 and 00237) were rea-
sonable is an appropriate topic for litigation. In addition, as Ms. Stamiris
points out, some documents suggest that CPC may have maintained two
schedules — one for internal use and another for others, including NRC
(e.g., document 009546). Further, whether the Staff was aware of CPC’s

8 In an earlier proceeding involving CPC, a Licensing Board considered allegations from a complaint in
a suit filed in a U.S. District Court in determining whether to reopen the record. In denying the motion
to reopen the record, the Board considered the allegations in the complaint in the light most favorable
to the petitioner, without raising any question as to the propriety of relying on such allegations. CPC ap-
parently did not raise any objections to consideration of the substance of the allegations of the
complaint. Consumers Power Co. (Midland Plant, Units 1 and 2), LBP-75-6, 1 NRC 227, 229, a//d,
ALAB-283, 2 NRC 11 (1975), clarified, ALAB-315, 3 NRC 101 (1976).

9 The Licensing Board and then-parties were first informed of Bechtel Forecast 6 by letter dated Febru-
ary 8, 1980.
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Review Report when it made its scheduling determinations in 1980, and
whether (assuming it not to have had access to the report at that time)
information in the report could have altered its scheduling
determinations, are also appropriate subjects for litigation. The Bechtel
documents about which CPC recently advised us also may be pertinent
to this contention.

We recognize that, as the Applicant readily admits, the various docu-
ments may be subject to more than one interpretation. That being so,
however, the proper way to resolve such interpretive uncertainties is
through litigation of the contention. In short, we find that Ms. Stamiris’
proposed Contention 1 sets forth appropriate bases with adequate speci-
ficity and hence satisfies the contention requirement of 10 C.F.R.
§ 2.714(b).

Since we regard this contention as “late-filed,” we turn to the factors
for late-filed contentions which we must consider (see p. 1291, supra).
No party explicitly discussed these factors in its written submissions —
Ms. Stamiris was relying on a different theory to support litigation of the
contention and the Applicant believed it to be Ms. Stamiris’ obligation
to provide information in support of her contention (Tr. 20,820,
20,835). Nonetheless, through oral argument at which all parties assert-
ed their positions, we were able to develop sufficient information in
order for us to balance the five factors.!0

First, Ms. Stamiris has demonstrated “good cause” for her delay in
filing the contention. The contention is based primarily on the Dow
complaint, and it was submitted initially only two weeks after the Dow
complaint was filed. It is noteworthy that CPC’s Review Report, which
in our view represents important information concerning CPC’s
truthfulness, was first made known to the Intervenors and Board (and,
as far as we know, the Staff as well) after the filing of the Dow complaint
in July 1983.1" This factor balances in favor of admission of the
contention.

The second and fourth factors also balance in favor of admission of
the contention. No other means are available for Ms. Stamiris to obtain
the relief which we could grant if we were to find that Consumers did in
fact knowingly misrepresent information to, or conceal information

10 Ms. Stamiris offered to submit information in support of a “late-filed” contention, if we were to
reject her theory that we could admit the issue through our authority to shape the course of a proceeding
(motion at 7 n.2). Although we have rejected Ms. Stamiris® theory (p. 1290, supra), we have a sufficient
record to perform the requisite balance of factors.

11 We commend the Applicant’s counsel for voluntarily providing this potentially damaging document
to the Board and parties, through the Applicant’s response to Ms. Stamiris® motion.
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from, the NRC — j.e., license denial or conditions such as the replace-
ment of particular personnel. Moreover, Ms. Stamiris probably would
not have standing to intervene in the Dow-Consumers lawsuit (Tr.
20,856). Ms. Stamiris’ interest will not be represented by existing parties
since, absent our acceptance of the contention, there would be no issue
in this proceeding raising the question of scheduling misrepresentations.
Finally, although NRC’s Office of Investigations could investigate al-
leged false statements, such an investigation (if it determined certain
statements to be false) might in effect only postpone litigation of such
statements. Both the Applicant and Ms. Stamiris oppose that method of
resolving this issue (Tr. 20,870-72).

In our view, Ms. Stamiris’ participation may reasonably be expected
to assist in developing a sound record on the question of management
attitude. The basic issue will be the credibility of CPC’s witnesses. In the
past, Ms. Stamiris’ cross-examination (and that of counsel who is to rep-
resent her on this issue) has been effective on questions of this type.
She has also brought to our attention many pertinent documents bearing
on such issues. We expect she would do so on this contention. Indeed,
she has already identified a considerable quantity of particularized infor-
mation regarding the substance of this contention. The third factor ac-
cordingly balances in favor of admission of the contention.

As all parties recognize, the litigation of this contention could con-
sume considerable time and effort. The issues in the consolidated pro-
ceeding accordingly will be somewhat broadened. (The proponent of the
contention views it as somewhat narrower than does the Applicant. See
Tr. 20,811-13.) Inasmuch as the fuel load date for Unit 2 is now estimat-
ed by the Applicant to be July 1986 (see letter to Board from the
Applicant, dated April 12, 1984), we agree with Ms. Stamiris (Tr.
20,851) that there should be no delay in concluding the proceeding prior
to the fuel load date, whether or not we admit this contention. Reflecting
the broadening of the proceeding, however, this factor balances slightly
— but only slightly — against admission of the contention.

Given that the first four factors balance strongly in favor of admission
of the contention and the last factor balances only slightly to the
contrary, we believe that the balance of the five factors favors admission
of the contention. Since the requirements for a litigable contention have
also been satisfied, we are accordingly admitting the contention. As we
discussed with the parties (Tr. 20,861-63, 22,666), the period of time
covered by the contention is to extend from the release of Bechtel’s
Forecast 6 in January 1980, through November 1983.

The parties discussed extensively whether the proposed contentions
should be regarded as OM or OL contentions. In our view, the first
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could be regarded as a part of either proceeding, but the second and
third are clearly OM contentions. Given consolidation, the allocation of
contentions to a particular proceeding does not make too much
difference. For convenience, we are numbering the contentions we are
accepting as OM contentions. The first proposed contention will become
OM Contention 6. Nevertheless, we expect to render decisions covering
some OM issues prior to the completion of litigation of these new
contentions. Any decisions we make which could be influenced by the
outcome of the new contentions will be expressly subject to change in
light of that outcome. Moreover, the designation for convenience of the
first contention as an OM issue is not to be taken as limiting the relief
we could grant to that appropriate in the OM proceeding; relief in the
OL proceeding may also be considered, to the extent appropriate (e.g.,
to the consideration of corporate character).

2. The second proposed contention alleges that the Applicant used
and relied on test results provided by U.S. Testing Company to fulfill
NRC requirements while knowing that these test results were invalid.
That CPC used and relied on such test results is no secret: evidence to
that effect has long been a part of the record of this proceeding (e.g., Sta-
miris Exh. 3, Attachments 9, 11 and 14, NRC Inspection Reports 78-20
and 80-32/33 (Attachments 2 and 3 to testimony of Gallagher, ff. Tr.
1754); Tr. 2438-39 (Gallagher)). The new allegation in this contention
is that CPC knew that the U.S. Testing test results were invalid at the
time it relied on these results before the NRC.

As we previously stated (p. 1291, supra), in determining whether to
reopen the record as of the time the motion was submitted, we must in-
quire whether the motion was timely and whether it presents important
information regarding a significant issue. The Applicant claims that the
motion with respect to this contention is “not timely” (response at 17)
but provides no elaboration of its statement. It founds its opposition
largely on its argument that no “new evidence” justifying reopening of
the record has been presented.

We disagree on both counts. In the first place, although the Appli-
cant’s truthfulness has been the subject of some earlier testimony, the
allegation of CPC’s knowledge of invalidity of the tests represents signifi-
cant new information stemming from the filing of the first .Dow
complaint. The initial submission of Ms. Stamiris’ contention two weeks
later clearly satisfied the timeliness requirement.

More important, for reasons we have spelled out earlier (pp. 1292-93,
supra), we regard the Dow complaints, which are sworn documents, as
valid bases for the contention. We need not determine the validity of
the positions contained therein in order to rely on the complaints to

1296



reopen the record. Both complaints allege that Consumers knowingly
relied on inaccurate information before the NRC. This information has a
direct bearing on the management capability and attitude which we are
evaluating in this proceeding, and it appears-to differ from the informa-
tion previously entered into the record.
Indeed, even though Ms. Stamiris is not required to satisfy the stand-
ard because of the time she filed her motion, we believe that, if proved,
“the alleged misstatements of information could significantly change the
end result which we might otherwise reach. Thus, not only could such
false statements, if proved, warrant severe sanctions but, in addition,
they could signify a lack of management character sufficient to preclude
‘an award of operating licenses, at least as long as the responsible indi-
viduals retained any responsibilities for the project. South Texas,
LBP-84-13, supra, 19 NRC at 674-75, and cases cited, particularly
Consumers Power Co. (Midland Plant, Units 1 and 2), CLI-83-2, 17
NRC 69, 70 (1983).

- The Applicant directs our attention to the circumstance that the
amended complaint (Y 12) presents this claim only on “information and
belief™; it also characterizes the claim as “absurd” in postulating that it
would act contrary to its own interest by relying on test results known to
be inaccurate (response at 14). We decline to resolve these positions at
this time, since they go to the merits of the contention. We note,
however, that “information and belief” pleadings are accorded consid-

-erable judicial stature (5 C. Wright & A. Miller, Federal Practice and
Procedure: Civil § 1224 (1969)). “[A] corporation [such as Dow] may
find pleading on information and belief a useful form of allegation when
its information has been received from subordinate employees within
the firm” (id.). Further, we might also observe that what may be
“absurd” from a corporate viewpoint may not necessarily be absurd
from the individual viewpoint of a particular corporate official or agent.
Other information stemming from the documents provided to the par-
ties and Board also supplies bases for this contention. For example, it ap-
pears that both CPC and Bechtel (CPC’s agent) had knowledge of in-
firmities in certain U.S. Testing results some time around February

1978. See letter from J.F. Newgen (Bechtel) to D. Edley (U.S. Testing),
dated February 1, 1978 (copy received by Consumers on February 10,
1978) (Attachment 3 to Ms. Stamiris’ Second Supplemental Memoran-
dum dated October 5, 1983). Although the document relates to tests per-
formed for the administration building, it includes statements which
could be construed as indicating Bechtel’s awareness of a more pervasive
failure of U.S. Testing to conform to testing specifications (Tr. 2573-74
- (Gallagher)).
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Nonetheless, the Applicant’s testimony presented in July 1981 indicat-
ed that, on the basis of borings taken from September 27-30, 1977, the
Company determined that the grade beam failure of the administration
building was localized. Keeley, ff. Tr. 1163, at 5. U.S. Testing was also
said to have used similar procedures for a number of its tests throughout
the site (Tr. 1263 (Keeley)). But CPC, in discussions with the NRC
Staff as late as the summer of 1979, appears to have continued to portray
the cause of the U.S. Testing inaccuracies with respect to the administra-
tion building borings as ‘‘administrative problems” (document
7908170390), despite knowledge of more severe problems as early as
the fall of 1977 (Audit Report F-77-32, Board Exh. 3; Bechtel
“Administration Building” Report dated December 1977, document SB
13752). Indeed, the Staff was not even informed of the grade beam fail-
ure until December 1978, despite the fact that the NRC’s investigation
into the diesel generator building settlement began in October 1978 and
the administration building settlement was considered by some Staff
members as indicative of soils compaction deficiencies in the area of the
nearby DGB (Tr. 2336, 2341, 2345-47, 2412 (Gallagher)).!2

The Staff also testified that if had no basis for concluding that informa-
tion regarding the administration building (a nonsafety structure) had
been intentionally withheld from NRC (Tr. 2342, 2357 (Gallagher)).
This proposed contention, if proved, could alter the record in this
regard. For that reason, the information appears to be important to an
issue which is also significant.!* Moreover, Ms. Stamiris initially filed
her motion in a timely fashion, two weeks from the filing of the first
Dow lawsuit. The standards for reopening the record have thus been
dmmmkadeMSmmmMmLWeMHMmhmhammmManM
Contention 7.

3. Ms. Stamiris’ third proposed contention concerns a test boring
taken near the DGB and analyzed by U.S. Testing Company. The analy-
sis of this boring by U.S. Testing Company involves one or more of the
tests alleged in the previous contention to have been falsified. The third
contention is very close to the second in alleging that the Applicant
knowingly misrepresented the results of the boring to the NRC.

To the extent that this contention is based on information in the Dow
complaint, it was submitted in a timely fashion, But unlike the previous

12 Apparently the Staff did not become aware of the February 1, 1978 letter to U.S. Testing until some
time after December 1978 (Tr. 2572-73 (Gallagher)). -

13 The information about which the Staff informed us on April 27, 1984, and that concerning which the
Applicant advised us in the April 30, 1984 communication which we discuss first (p. 1289, supra) could
also be relevant to this coniention. We express no opinion on this matter at this time.
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contention, there is no significant allegation here that has not been pre-
viously addressed in this proceeding. The Applicant was already charged
with making a material false statement -that incorrectly indicated the
placement of random fill rather than controlled compacted cohesive fill
and has agreed not to contest that issue. For its part, the NRC Staff
agreed that the material false statement was not made intentionally,
Joint Exh. 6; Hood, et al., ff. Tr. 1560, at 4-6.

Even more important, the boring log in question has been introduced

into evidence and was the subject of extensive testimony. See Stamiris
Exh. 19; Tr. 3437-41 (Peck) and 3589-3636 (Kane). Although the soil
in question is different from what the FSAR represented, it nevertheless
is competent soil (Tr. 3618-19 (Kane)).!* Either type would have been
acceptable if it had been compacted correctly (Tr. 4426-27 (Kane,
Hood)).
. In short, all of the information in the bases relied upon by Ms. Sta-
miris appears to have already been considered in this proceeding. The
Staff asserts that we should litigate this contention because of the allega-
tion that, at the time of the boring in 1977, CPC knew the problem was
site-wide and provided the NRC with incorrect information (Tr.
20,806). An affirmative intent by the Applicant to mislead the NRC on
a significant matter would, of course, be a serious indictment of the Ap-
plicant’s managerial attitude. We read the contention (either in its initial
or revised forms, see note 2, supra) as being based on alleged misinfor-
mation about the soil type used for plant fill. Nothing in the bases relied
upon by Ms. Stamiris in both versions of this contentiorf would indicate
that the types of materials utilized for plant fill were a site-wide
problem. Indeed, we do not view the log itself as indicating any problem
with the soil type, as alleged in both forms of this contention. For that
reason, we do not perceive that Ms. Stamiris has brought to our atten-
tion with respect to this contention any significant new information of
the type which would warrant a reopening of the record.!s Since stand-
ards for reopening the record on this contention have not been satisfied,
we decline to reopen on this matter.

We note that the question of the Applicant’s knowledge or lack of
knowledge of the site-wide nature of any soils deficiencies is a part of

14 we assume that, in giving this testimony, Mr. Kane took account of the hammer weight and fall in
relying on the blow counts shown on Stamiris Exh. 19 and discussed by CPC in its letter to us of April
30, 1984. If not, we call upon the Staff to advise us promptly (with an appropriate affidavit, if necessary).
15 Unlike with respect to a new, timely filed contention, on a motion to reopen the record, we can give
some consideration to the substance of the information sought to be added to the record. Vermont
Yankee Nuclear Power Corp. (Vermont Yankee Nuclear Power Station), ALAB-138, 6 AEC 520, 523.24
(1973); ¢f. Houston Lighting and Power Co. (Allens Creek Nuclear Generating Station, Unit 1),
ALAB-590, 11 NRC 542 (1980).
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Ms. Stamiris’ second contention which we are accepting. The question
stressed by the Staff in supporting the third contention will thus likely
be considered to some extent in our resolution of the second contention.

We also note that our ruling rejecting the third proposed contention
does not take into account the information provided to us by the Appli-
cant on April 30, 1984 (the first CPC communication of that date dis-
cussed on p. 1289, supra), except with respect to the matter described in
note 14, supra. Nor does it consider the information provided to us by
the Staff on April 27, 1984. Insofar as we can ascertain, we regard this
new information as possibly relevant to the third proposed contention
but more likely relevant either to matters heretofore litigated or,
alternatively, to a potential contention comparable to the third proposed
contention (i.e., knowledge of site-wide deficiencies) but premised not
on whether information on soil type was withheld but rather on whether
information was withheld as to the degree of compaction. We trust that
the Applicant and/or Staff will keep us and the parties advised of any
new information of this type which may develop.

4. Ms. Stamiris has asked for discovery on her proposed
contentions, both in the form of documents allegedly not turned over to
her previously and new discovery. We will not determine whether any
documents should have been, but were not, turned over to Ms. Stamiris
earlier. We note that, upon further checking, Ms. Stamiris discovered
that she had recewed certain of the documents she mltlally thought had
not been turned over to her. ‘ ‘

CPC has already voluntarily supplied many documents to the parties
and Board. We believe that further discovery on the two admitted con-
tentions is warranted, but only to the extent it seeks information or
documents relevant to those contentions beyond what CPC has already
supplied. The discovery we are permitting will be so limited.

In addition, to the extent we must evaluate discovery requests, we
will consider, as within the proper scope of discovery, information tend-
ing to demonstrate, or leading to information that could demonstrate,
whether CPC knowingly made false statements to the NRC (either the
Staff or a Licensing Board). By “knowingly,” we are including intention-
al falsehoods, intentional incomplete statements, intentional omissions,
and statements made “with disregard for the truth.” Houston Lighting
and Power Co. (South Texas Project, Units .1 and 2), CLI-80-32, 12
NRC 281, 291 n.4 (1980); id., LBP-84-13, 19 NRC at 674-75. But
whether CPC should have known that a statement was inaccurate or in-
complete is not in itself a part of these contentions (although it may
bear substantially on issues already admitted to this proceeding).
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We are presently authorizing a four-month period for formal
discovery, commencing on the date when the Applicant’s reply findings
on QA/management attitude issues are to be submitted (currently June
8, 1984). We direct that parties engaged in discovery on these two con-
tentions send us monthly reports (either individually or collectively) on
the progress of discovery. (These reports should be filed on the first
Monday-workday of each month, beginning in August 1984.) Ms. Sta-
miris has requested four to six months for discovery (Tr. 20,813,
20,864); we will utilize these reports to determine whether additional
discovery is warranted.

Bearing in mind the fact that these contentions are limited to knowing
misrepresentations (as defined above), we would hope that the parties
could agree (prior to trial of the issues) to a limitation of scope to mat-
ters clearly tending to demonstrate or suggest such knowing misrepre-
sentations. We would also trust that the parties will attempt to develop
methods for pre-trial settlement or dismissal of at least portions of these
issues, to the extent appropriate. Such a course of action appears consis-
tent with that favored by several parties at oral argument (Tr. 20,806,
20,814-15, 20,865-68)

II. SINCLAIR MOTION

Ms. Sinclair’s motion was made orally (Tr. 19,341-46, 19,382-83) and
followed by an almost identical written motion dated July 28, 1983. It
seeks to have the record of this consolidated proceeding held open until
the completion of the Dow lawsuit, on the ground that information may
be obtained through discovery in that litigation “which will be pertinent
to the issues of the OM and OL proceedings™ and that it is important
that “all available facts” relative to those issues be considered by us.
Ms. Sinclair spells out eight areas of inquiry where, she claims, “more
information can be expected.”

The Applicant opposed Ms. Sinclair’s motion, both through an oral re-
sponse (Tr. 19,346-47) and in a written response dated August 17,
1983. The Staff also generally opposed Ms. Sinclair’s motion, although it
recognized one allegation of the Dow litigation (the scheduling matter)
which should be litigated before us (Tr. 19,350-52, 19,356-57, 19,397).
Mr. Wendell H. Marshall, another Intervenor, supported Ms. Sinclair’s
motion by mailgram dated July 29, 1983.

We do not believe that the relief sought by Ms. Sinclair’s motion is
warranted. In the first place, Ms. Sinclair is only speculating at this time
that the Dow lawsuit will lead to the discovery of significant information
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pertinent to the OM or OL proceeding which would not otherwise be in-
corporated into this record. Many of the issues in the Dow lawsuit are
not particularly pertinent to matters before us. In that connection, the
two new Stamiris contentions which we are accepting incorporate in our
view the allegations of the Dow lawsuit most closely related to the mat-
ters at issue in the OM/OL proceeding. One of those contentions will liti-
gate the scheduling allegation which the Staff, in commenting upon Ms.
Sinclair’s motion, found appropriate to consider in this proceeding.

Furthermore, if the Dow lawsuit should produce truly significant in-
formation not previously included in the record here and pertinent to
the OM/OL proceeding, Ms. Sinclair could (depending on the status of
this proceeding) move to supplement the record and incorporate it into
this proceeding, or to reopen the record of this proceeding, or (if, all
levels of review within NRC have been completed) seek consideration
of the matter under 10 C.F.R. § 2.206.

Finally, the length of the Dow lawsuit, and hence the scope of relief
being sought by Ms. Sinclair, is presently indeterminate. All
proceedings, of course, even this one, must at some point come to an
end. See United States v. Interstate Commerce Commission, 396 U.S. 491,
521 (1970). In our view, it would be “productive of little more than un-
toward delay” for us to freight the possible conclusion of the OM/OL
proceeding with the uncertainties of the Dow lawsuit. Southern California
Edison Co. (San Onofre Nuclear Generating Station, Units 2 and 3),
ALAB-171, 7 AEC 37, 39 (1974); Cleveland Electric Illuminating Co.
(Perry Nuclear Power Plant, Units 1 and 2), ALAB-443, 6 NRC 741,
747-48 (1977).

For these reasons, we are denying Ms. Sinclair’s motion. This denial
is without prejudice to Ms. Sinclair’s seeking (to the extent appropriate)
the other forms of relief which we have outlined, particularly to supple-
ment or reopen the record before us.

III. ORDER

In light of the foregoing discussion and the entire record on the mo-
tions before us, it is, this 7th day of May 1984,

ORDERED

1. That Ms. Stamiris’ motion to admit three new contentions is grant-
ed in part and denied in part. Proposed contentions 1 and 2, renumbered
as OM Contentions 6 and 7, are admitted; proposed contention 3 is
denied.

1302



2. That discovery on new OM Contentions 6 and 7 is authorized to
the extent indicated in part 1.C.4 of this Memorandum and Order. Parties
are directed to file reports as set forth therein (pp. 1300-01, supra).

3. That Ms. Sinclair’s motion to hold open the record of this pro-
ceeding pending completion of the Dow lawsuit is denied, without preju-
dice to Ms. Sinclair’s later seeking (to the extent appropriate) to supple-
ment or reopen the record before us.

FOR THE ATOMIC SAFETY AND
LICENSING BOARD

Charles Bechhoefer, Chairman
ADMINISTRATIVE JUDGE
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Cite as 19 NRC 1304 (1984) LBP-84-21

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD
Before Administrative Judges:

James L. Kelley, Chairman
Dr. Richard F. Foster
Dr. Paul W. Purdom

In the Matter of Docket Nos. 50-413
50-414
(ASLBP No. 81-463-08-0L)

DUKE POWER COMPANY, et al.
{(Catawba Nuclear Station,
Units 1 and 2) May 30, 1984

The Licensing Board grants Applicants’ unopposed motion to author-
ize fuel loading and certain precriticality testing prior to a Board decision
on safety and environmental issues. The Board finds that it is not re-
quired to decide the merits of any of the issues pending before it as a
precondition to favorable action on the motion and that the proposed ac-
tivities will not pose any danger to the public.

MEMORANDUM AND ORDER

(Authorizing Issuance of a License to Load Fuel and Conduct
Certain Precritical Testing)

On April 11, 1984, the Applicants filed a “Motion for Authorization
to Issue a License to Load Fuel and Conduct Certain Precritical
Testing.” The motion was based on representations that “the activities
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for which authorization is sought will pose no risk to public health and
safety” and that “the contentions which are presently pending before
this Board are not relevant to the authority being requested.” The
motion was supported by technical affidavits describing the activities to
be conducted and their safety implications.

On April 23, 1984, the Intervenors Palmetto Alliance and Carolina
Environmental Study Group filed their response to the motion. Based
on the Applicants’ description of the activities proposed, the Intervenors
stated their belief that such activities “will pose no technical threat to
the public health and safety.” The Intervenors further stated that they
“do not oppose the conduct of such activities,” reserving their right to
be heard in opposition to future requests to conduct activities at Catawba
involving criticality. The Intervenors urged the Board to refrain from
making findings with respect to the contentions presently in controversy,
viewing such findings as unnecessary for the authority presently sought
by the Applicants.

On May 1, 1984, the NRC Staff filed its response to the Applicants’
motion, supported by a technical affidavit. The Staff agreed with the Ap-
plicants (and the Intervenors) that “since the activities sought to be au-
thorized are not likely to lead to accidents affecting the health and safety
of the public, the admitted contentions are not relevant to the activities
for which authorization is sought.” Response at 2-3. The.Staff went on
to explain in some detail the nature of the risks posed and their lack of
safety significance to the admitted contentions. The Staff (like the other
parties) concludes that “there are no factual issues in controversy which
require findings based on the record of the proceeding.”

- As our summary of the pleadings indicates, there were no significant
disagreements among the parties on the substance of the pending
motion. After the pleadings were filed, therefore, the parties took the
commendable course of developing a stipulation which has now been
signed by all parties and submitted to the Board for approval. A copy of
the “Stipulation Among the Parties,” dated May 15, 1984, is attached
hereto (not published) and incorporated herein. On the basis of the
pleadings and affidavits before us and considering the scope of the con-
tentions pending in this proceeding, the Board finds that the activities to
be authorized, as described in the attached stipulation, pose no signifi-
cant risk to public health and safety and that therefore the admitted con-
tentions in this proceeding are not relevant to such activities. No find-
ings on those contentions are made or |mpl|ed by this Memorandum
and Order.

In accordance with the foregoing, the attached Stipulation is approved
and the Director of Nuclear Reactor Regulation is authorized, upon
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making findings on all applicable matters specified in 10 C.F.R.
§ 50.57(a), to issue to the Applicants a license to load fuel and conduct
certain precritical testing at the Catawba facility, as more particularly de-
scribed in the attached Stipulation Among the Parties dated May 15,
1984, This authorization is subject to the conditions that (1) the Appli-
cants shall report to the Board and parties all nonconformances or devia-
tions occurring in authorized activities, and (2) the Intervenors shall
have an opportunity to be heard with respect to any further authority for
activities at Catawba where fission product and decay heat generation
are involved.

FOR THE ATOMIC SAFETY AND
LICENSING BOARD

James L. Kelley, Chairman
ADMINISTRATIVE JUDGE

Bethesda, Maryland
May 30, 1984

[The attachment has been omitted from this publication but may be
found in the NRC Public Document Room, 1717 H Street, NW,
Washington, DC 20555.]
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Cite as 19 NRC 1307 (1984) DD-84-14

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

OFFICE OF NUCLEAR REACTOR REGULATION

Harold R. Denton, Director

In the Matter of Docket No. 50-333
(10 C.F.R. § 2.206)

POWER AUTHORITY OF THE STATE
OF NEW YORK
(James A. FitzPatrick Nuclear
Power Plant) May 8, 1984

The Director of the Office of Nuclear Reactor Regulation denies a pe-
tition submitted by Ellyn R. Weiss and Robert D. Pollard on behalf of
the Union of Concerned Scientists requesting that operation of the
James A. FitzPatrick Nuclear Power Plant be suspended pending the
determination of the adequacy of the pipe supports at the facility to with-
stand normal operating loads and seismic events,

TECHNICAL ISSUE DISCUSSED: 10 C.F.R. PART 21

The obligation to make a Part 21 report to the NRC does not arise
until it is determined that a defect within the meaning of Part 21 exists.

DIRECTOR’S DECISION UNDER 10 C.F.R. § 2.206

I.
By letter to the Commission dated September 12, 1983, Ellyn R.

Weiss and Robert D. Pollard, on behalf of the Union of Concerned
Scientists (hereinafter referred to as UCS or the petitioner) requested
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that immediate action be taken to suspend operation of the James A.
FitzPatrick Nuclear Power Plant. UCS based its request upon corre-
spondence it had obtained which questioned the adequacy of pipe sup-
ports at FitzPatrick. That correspondence, a letter dated June 30, 1983
from Target Technology, Ltd. to the FitzPatrick licensee, the Power Au-
thority of the State of New York (PASNY), informed PASNY of Tar-
get’s opinion that piping supports at FitzPatrick required corrective
action. Target had been hired by PASNY to reanalyze a group of pipe
supports at FitzPatrick following the discovery in 1979 that Stone and
Webster, the facility’s architect-engineer, had apparently miscalculated
the seismic stresses in certain safety-related piping systems with which
these supports! were associated.

Based on the concerns expressed by Target, the petitioner requested
an immediate shutdown of FitzPatrick to enable a full NRC inspection
of the questionable pipe supports. UCS asked that operation not be
resumed until “commitments” made in the FitzPatrick Final Safety
Analysis Report (FSAR) and requirements contained in applicable
Office of Inspection and Enforcement (IE) Bulletins had been met at
FitzPatrick. The petitioner further requested that the Commission initi-
ate appropriate enforcement action regarding these issues, in particular
requesting that the NRC determine whether the reporting requirements
of Part 21 of the Commission’s regulations were violated regarding the
Target letters, or whether a material false statement was made by
PASNY in certifying to the NRC that the calculated stresses of the
piping supports were checked against the applicable standards. UCS’s
letter was referred to the stafT for treatment as a petition pursuant to sec-
tion 2.206 of the Commission’s regulations.

By letter dated September 23, 1983, the Director of the Office of
Nuclear Reactor Regulation denied the petitioner’s request for immedi-
ate relief. At that time, it was determined that the pipe support systems
at FitzPatrick did not pose an immediate safety hazard, based upon the
licensee’s reassessment of the pipe support analyses and corrective ac-
tions and the NRC’s own visual assessment of a sample of the pipe sup-
ports alleged to be damaged.

Upon my request pursuant to 10 C.F.R. § 50.54(f), the licensee re-
sponded to UCS’s petition by letter dated November 18, 1983. The staff
has evaluated the UCS petition and other pertinent information. For the
reasons stated in this decision, the petitioner’s request is denied.

1 Hereinafer designated as “affetted supports.”
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II.

A brief historical review is helpful at this point to place the petitioner’s
assertions in proper perspective. In March 1979, in the course of evaluat-
ing certain piping design deficiencies at the Beaver Valley Power Station,
significant discrepancies were observed between the computer code em-
ployed by Stone and Webster in the original seismic analysis of safety-
related piping systems and the then currently acceptable computer code.
These discrepancies were attributed to the different methods used to
combine earthquake load components. It was determined that these dis-
crepancies had the potential to cause significant adverse effects on the
ability of certain piping systems to withstand seismic events. As a result,
the Beaver Valley licensee suspended power operation of that facility on
March 9, 1979. It was also found that four other facilities, including Fitz-
Patrick, could anticipate similar problems because the same erroneous
computer code was employed in the original designs. Consequently, the
NRC ordered these plants to suspend operation until such time as all af-
fected safety-related piping systems were reanalyzed for seismic events
using the acceptable computer code. If the reanalyses indicated compo-
nents which deviated from applicable American Society of Mechanical
Engineers (ASME) Code requirements, suspension of operation was to
continue until such deviations were rectified. The Show-Cause Order
suspending operation of FitzPatrick was issued on March 13, 1979. See
44 Fed. Reg. 16,510 (1979).

In response to the findings at Beaver Valley, IE Bulletin 79-07,
“Seismic Stress Analysis of Safety-Related Piping,” was issued to all
power reactor licensees on April 14, 1979, This bulletin requested licen-
sees to identify all safety-related piping systems for which seismic analy-
ses were performed using the erroneous modal-response combination
technique, and to submit a plan of action and estimated schedule for
seismic reanalyses of these systems. Licensees were also requested to
conduct a preliminary assessment of safety impacts. The bulletin also
specified that all reanalyses should reflect the existing or “as-built” con-
figurations of the piping systems and associated supports. On July 2,
1979, IE Bulletin 79-14, “Seismic Analysis for As-Built Safety-Related
Systems,” was issued to all licensees in order to address the subject of
nonconformance with design documents, as reflected in *‘‘as-built”
piping system configurations, and the impact of these nonconformances
on the validity of seismic analyses performed as part of the original
design. This bulletin requested that licensees undertake an inspection
program to verify conformance to design documents, and to consider
the need for seismic reanalyses where nonconformances were identified.
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The NRC lifted the suspension of facility operation imposed by the
March 13th order on August 14, 1979 upon finding that the licensee had
shown cause why operation of the FitzPatrick plant should not remain
suspended, and that “FitzPatrick could safely withstand the effects of
seismic events should they occur.” See 44 Fed. Reg. 49,530 (1979). At
this point in time, the licensee had completed reanalyses of all affected
supports inaccessible during normal operation as well as many of the ac-
cessible supports.2 The August 14th order required the licensee to com-
plete reanalyses of the remaining supports and to propose a schedule for
implementation of any needed modifications within 60 days of startup.
The licensee also continued its efforts to respond to the action items
contained in IE Bulletins 79-07 and 79-14. Staff reviews later found the
licensee’s responses to 79-07 and 79-14 acceptable and these bulletins
were subsequently closed out for FitzPatrick.?

Target Technology, Ltd. was retained by the licensee in 1979 to per-
form pipe support calculations for 348 supports at FitzPatrick. These sup-
ports were identified by the licensee as possibly requiring modifications
as a result of the seismic reanalyses performed in connection with IE
Bulletins 79-07 and 79-14 and the Show-Cause Order. In a September 3,
1980 letter from Target to the licensee, Target indicated that its effort
was nearing completion and that the calculations performed so far were
limited to meeting the acceptance criteria for the combination of normal
plus seismic loads. Target proposed a follow-on task of determining
whether the 348 supports also satisfied the acceptance criteria for
normal operating loads only. An estimated scope of work and proposed
cost for this task were provided in the letter.

In a subsequent letter dated December 20, 1982 from Target to the
licensee, Target stated that the pipe support evaluations performed in
1979-80 were not in complete compliance with the licensee’s FSAR
commitments because the supports were not evaluated against normal
load acceptance criteria. Furthermore, Target stated that “there may be
supports which will require modification to bring the plant to FSAR
compliance™ and that it considered this matter to be a safety concern as
well as a potentially reportable item under 10 C.F.R. Part 21. On January
3, 1983, Target provided the licensee, at the latter’s request, with a
sample list of twenty supports which, according to Target, had the poten-
tial of not meeting Code-allowable limits for normal operating loads.
The licensee referred this list to Stone and Webster for evaluation and

2 Modifications to these supports, where indicated by the reanalyses were completed prior to startup.
3 See NRC Inspection Reports 50-333/81-09, 50-333/81-12, and 50-333/84-04.
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concurrently initiated its own evaluation to determine whether a reporta-
ble defect under 10 C.F.R. Part 21 existed.

In a third letter from Target to the licensee dated June 30, 1983,
Target documented its comments on a meeting which took place on
June 27th among the licensee, Stone and Webster, and Target to discuss
the pipe support matter. In this letter, Target stated that some supports
included in its January 3, 1983 list of twenty supports “clearly exhibit
physical signs of structural damage from normal operating loads and
have safety implications for the plant.”® Furthermore, Target alleged
that “because the as-built condition of the plant did not match the
piping configurations which were initially analyzed,” the support loads
changed dramatically for many supports. In addition, Target stated that
the design code actually employed for pipe supports at FitzPatrick was
not consistent with design code commitments contained in the Final
Safety Analysis Report (FSAR).

To assess the allegations made by Target regardmg pipe support defi-
ciencies at FitzPatrick, the licensee retained United Engineers and
Constructors. United Engineers’ effort, which commenced during the
summer 1983 refueling outage, consisted of a review of Stone and Web-
ster’s analytical methodology, procedures and calculation packages for
pipe support design at FitzPatrick. United Engineers also performed
field inspections of selected pipe supports to verify that piping
system/support design configurations were reflected by the as-built con-
dition of pipe supports. While United Engineers’ field inspections identi-
fied certain dimensional discrepancies in several supports, none of the
supports showed any evidence of physical damage.

III.

The petitioner’s request for initiation of enforcement action was based
upon five concerns the petitioner believed Target raised in its June 30,
1983 letter to the licensee. See Petition at 2, These issues are discussed
below.

1. Ability of FitzPatrick Pipe Supports to Withstand Normal
Operating Loads

In questioning the adequacy of a large number of pipe supports to
withstand normal operating loads, the petitioner relies upon alleged evi-

4 Target did not specifically identify which supports, or how many, exhibited damage.
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dence of physical damage to various supports, as reported by Target. In
addition, UCS alleges that discrepancies exist between as-built piping
system configurations and the configurations used in many of the origi-
nal design calculations. See Petition at 2.

Assessment of this concern has been the focal point of independent in-
spections conducted by the licensee, the NRC, and United Engineers
and Constructors. The licensee performed a visual inspection of eighteen
of the twenty supports’ identified by Target as having a seismic loading
component of less than 33% of the total load. This loading component is
significant in that it raised the possibility that Code-allowable limits for
normal operating loads alone may not be met. The inspection, which
was conducted in July 1983 during FitzPatrick’s refueling outage,
revealed damage to only one of the supports. The damage, which was
confined to a structural steel I-beam located above a trunnion on a main
steam line, consisted of a localized deformation of the beam’s lower
flange and cracked concrete surrounding the base-plate embedment to
which the beam was welded. The licensee had been aware of the flange
deformation since 1979 when it was discovered during field walkdown
activities related to IE Bulletin 79-14. An evaluation of the bent flange
conducted by Stone and Webster and the licensee at the time of its dis-
covery in 1979 indicated that the support was still capable of withstand-
ing normal operating loads. The cracked concrete, however, was not
identified in 1979 because the area (a main steam tunnel wall) was cov-
ered with insulation and the embedment was not considered to be
within the inspection boundary of the pipe support under IE Bulletin
79-14.

A subsequent inspection by the NRC during the summer 1983 outage
of a sample of the group of twenty supports called into question by
Target, including the single support identified by the licensee as being
damaged, showed no other evidence of damage. In addition, both the
NRC and United Engineers inspected supports other than those called
into question by Target during the summer 1983 outage and after restart
in autumn 1983. These inspections focused on supports located in high-
energy, large-diameter piping systems, located near critical components

50f the two remaining supports, one was modified and relocated within the torus during the 1981-82
refueling outage and the other was modified during the summer 1983 outage. These modifications were
the result of the Mark I Containment Long-Term Program (for all Mark 1 licensees) and provided an in-
creased safety margin to the subject supports.
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and penetrations. No other evidence of pipe support damage was
identified.6 .

Assessment of the impact of discrepancies between as-built and as-
designed piping system data on the validity of piping and support analy-
ses has been addressed by the licensee in response to IE Bulletin 79-14.
It should be emphasized that both IE Bulletins 79-14 and 79-07 were
directed at potential nonconservatisms in only the seismic portion of the
pipe stress analyses performed for safety-related systems.” Bulletin 79-07
addressed an error discovered in the method employed to combine
earthquake load components. This error, which led to the five-plant
shutdown in March 1979 and subsequently to the issuance of 79-07,
therefore had no bearing on the normal loads portion of the piping
system analyses or on the associated normal loads acting on the supports.

IE Bulletin 79-14 regarding nonconformances to design documents,
however, did have a potential effect on the normal loads portion as well
as the seismic portion of the piping system analyses, even though the
bulletin itself addressed only the latter. Identification of nonconform-
ances at FitzPatrick was conducted concurrently with the licensee’s ef-
forts with respect to IE Bulletin 79-07, which specified that any reanaly-
ses reflect as-built data, and the Show-Cause Order. As a result, any sig-
nificant nonconformances, as they were discovered, were factored into
the reanalyses which, as stated above, consisted of both a seismic load
and a normal load analysis. Therefore, both the seismic and normal sup-
port loads computed during the 1979 reanalysis effort reflected as-built
data. Modifications were made to those-supports where a potential safety
concern could have existed, as identified by the reanalyses and resulting .
from the computer code error and/or as-built nonconformances. These
modifications resulted in increased support strength, and were intended
to enhance the ability of the affected supports to withstand earthquake
loads. ,

The 1983 inspections performed by NRC and United Engineers also
included an assessment of nonconformances in safety-related piping
systems. United Engineers’ field inspections of a sample group of
supports, and a subsequent inspection by the licensee, identified certain

6 The specific scope, support sampling rationale, and findings of the inspections performed by the
licensee, NRC, and United Engineers have been documented in the following references: Letter from
J.P. Bayne (PASNY) to D.B. Vassallo (NRC) (September 21, 1983); NRC Inspection Report
50-333/83-18; NRC Inspection Report 50-333/83-24; Letter from R.W. Barton (United Engineers) to
1.P. Bayne (PASNY) (December 19, 1983).

7 Pipe stress analysis entails computation of the responses from both normal operating and earthquake
loadings. Resulting loads at support locations are computed as part of these analyses.
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dimensional discrepancies in several supports.! These supports,
however, showed no evidence of physical damage. The discrepancies
consisted of undersized or missing fillet welds and dimensional devia-
tions in structural steel members. Although these discrepancies would
not contribute to support damage under normal plant operation, and
were of a nature such that invalidation of piping stress analyses would
not be expected, Stone and Webster reevaluated the affected supports
using the as-built data to ascertain analytically whether these discrepan-
cies challenged the ability of the supports to withstand normal operating
loads. Stone and Webster concluded, on the basis of this reevaluation
and from the lack of visual evidence of damage, that the integrity of the
supports under normal loading conditions was not compromised.® The
staff performed an audit of Stone and Webster’s reevaluation effort,
including the methodology employed and a representative sampling of
calculations, and found it to be acceptable.!°

An assessment by the NRC of the damage to the main steam line sup-
port attributes the cause of the damage to improper installation resulting
in insufficient clearances to accommodate normal thermal expansion of
the main steam piping. This conclusion is supported by the staff’s exami-
nation of photographs of the damaged support provided by the licensee
and taken during the summer 1983 outage. This examination indicated
that the local deformation evident on the lower flange of the I-beam as
well as the visible pattern of concrete damage is consistent with the di-
rections and points of application of the forces and moments that would
be induced by restraint of thermal growth. Examination of photographs
of a mirror image support on another main steam line of identical con-
figuration and subject to the same design loadings showed no evidence
of physical damage.

To correct the deficiency arising from the damage to the main steam
line support, the licensee modified the support prior to plant restart in
September 1983 to eliminate the need for the load resisting capacity of
the damaged embedment. Although the loads induced by thermal re-
straint will still exist at the modified support, their magnitudes should

8 See letter from R.W. Barton {United Engineers) to J.P. Bayne (PASNY) (November 11, 1983);
Letter from J.P. Bayne (PASNY) to D.B. Vassallo (NRC) (December 19, 1983).

9 See letter from J.P. Bayne (PASNY) to D.B. Vassallo (NRC) (December 19, 1983); Letter from J.P,
Bayne (PASNY) to D.B. Vassallo (NRC) (January 20, 1984).

10To determine whether the integrity of the supports under seismic loading was compromised, Stone
and Webster also performed a seismic loading reevaluation of the afTected supports and concluded that
the discrepancies identified by United Engineers and the licensee did not result in an inability of the sup-
ports to withstand earthquake loadings. In addition, the staff audited Stone and Webster’s seismic load
reevaluation for the affected supports. This audit, which was similar in scope to the normal loads audit,
found Stone and Webster’s effort to be acceptable.

1314



now be significantly reduced because of the additional clearance created
by the locally deformed lower flange. Nevertheless, as part of NRC’s
continuing inspection program, the staff plans to inspect this support
during the next outage to verify the adequacy of the modifications.

Based on the above considerations, the petitioner’s concern that a
large number of supports at FitzPatrick may not be able to withstand
normal operating loads appears unfounded.

2. Lack of Consideration of Normal Operating Loads

UCS relies upon Target’s June 30, 1983 letter as the basis for its con-
cern that design calculations were never performed for normal operating
loads during the 1979 seismic reevaluation effort ordered by the NRC,
UCS appears to be concerned that many of the supports at FitzPatrick,
particularly those subjected to a relatively low seismic loading
component, would not meet the normal load criterion. The technical
issue inherent in this concern is whether the support designs at FitzPat-
rick meet the acceptance criteria for normal loads, and whether a loss of
support integrity can result under normal operating conditions if these
criteria are not met. See Petition at 3.

Piping stress analysis entails the computation of pipe wall stresses at
various locations in a piping system as caused by pressure, deadweight
loads, other sustained mechanical loads, thermal expansion, and occa-
sional loads including those due to earthquakes. This information is
used in design of the piping itself. In addition, the results of the piping
analysis provide input to the support analysis for each of the designated
loading conditions. The pipe support stresses are then calculated and
compared to allowable stresses specified in the acceptance criteria for
each loading condition.

The loading conditions and allowable stress limits applicable to support
design for FitzPatrick are as follows:

DL + THER + SRSS (DBE, OCC) =1.33 x ALLOWABLE
(seismic loading condition, allowable limit)

DL + THER + OCC = ALLOWABLE
(normal loading condition, allowable limit)
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where

DL = Deadweight Load
THER = Thermal Load
DBE = Design Basis Earthquake Total Load
ocCcC = Occasional Transient Loads
SRSS = Square Root of Sum of Squares (of quantities
in parentheses)
ALLOWABLE = American Institute of Steel Construction (AISC)

Code Stress Basis Allowable

These loads, load combinations, and allowable limits are part of a design
specification developed by the licensee in order to comply with the
American Institute of Steel Construction (AISC) Code. It is the second
criterion, pertaining to normal operating loads, that concerns the
petitioner.

UCS is particularly concerned by Target’s allegation that Target was
told by the licensee and Stone and Webster in 1979 not to consider the
second criterion pertaining to normal operating loads as part of the sup-
port evaluation effort. Whether or not Target was told not to conduct a
normal loads evaluation has little, if any, bearing on the ability of the
pipe supports to withstand those loads. As noted earlier, the major issue
in the five-plant shutdown and the issuance of IE Bulletins 79-07 and
79-14 was the validity of the seismic portion of the design basis pipe
stress analysis and, consequently, the ability of the supports to withstand
earthquake loads, as determined by meeting the seismic acceptance crite-
rion set forth above. The March 1979 Show-Cause Order and Bulletins
79-07 and 79-14 did not specifically request the licensee to determine
whether the facility’s supports met the normal load acceptance criterion.
Furthermore, the codes applicable to pipe support design for FitzPatrick
do not explicitly state the load combinations to be met for subsequent
pipe support changes, including whether normal loads needed to be
calculated.!

No threat to public health and safety would result from the case in
which supports satisfying the seismic condition allowable limit were not

11 However, the staff would require the licensee to psrform and document a normal loads evaluation for
plant modifications when the lack of a normal loads evaluation would impact the technical specifications
or result in an unreviewed safety question. See 10 C.F.R. § 50.59, Neither of these situations arose from
ll"nTe pipe support design procedures used by the licensee during the FitzPatrick seismic reevaluation
effort.
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checked against the normal load condition allowable limit. This conclu-

sion is based on the following considerations. In the worst case, where '
the seismic load component (DBE) in the first condition was zero, the

allowable stress limits would be exceeded by a maximum of 33%. Be-

cause of the safety factors employed in defining the allowable limits, an

increase of this amount would not result in the material yield stress

being exceeded with an attendant loss of support integrity. As a result of

the reanalyses performed in 1979, the as-built piping system configura-

tions were reflected in both the normal load and seismic load terms ap-

pearing in these conditions.

Furthermore, the licensee performed a normal loads evaluation in
August 1983, using the second condition for each of 342 supports within
the scope of Target’s original work to determine if the Code-allowable
for normal loads was, in fact, exceeded. Based on this analysis, 337 sup-
ports were found to be within the allowable limits. The limits were ex-
ceeded for five supports. Further detailed evaluation of these five sup-
ports revealed the use of many conservatisms in the original design
computations. By use of more realistic assumptions, the licensee was
able to demonstrate that normal load limits would, in fact, not be
exceeded. The staff audited the normal loads evaluation performed by
the licensee, including the calculation packages for the five supports that
exceeded Code-allowable limits. This audit, which comprised an evalua-
tion of the methodology employed and an examination of a representa-
tive sampling of calculations, found the licensee’s effort to be
acceptable. Additionally, Stone and Webster performed and documented
a normal load reevaluation of all affected supports for which it was the
engineer-of-record, which included the twenty supports identified by
Target, and determined that the normal loads condition was met in all
cases. The staff performed a similar audit of Stone and Webster’s reeval-
uation effort and found the Stone and Webster reevaluation to be
acceptable. The total number of supports evaluated by the licensee and
by Stone and Webster comprise all the affected supports at FitzPatrick.
Therefore, the staff concludes that the normal loads acceptance condition
has been satisfied for all affected supports and that no structural modifi-
cations to these supports are necessary.

3. Use of Appropriate Code Regarding Earthquake Stresses

The petitioner relies upon Target’s understanding of the FitzPatrick
FSAR to question whether.the proper standard was used in designing
the pipe supports to withstand seismic loads. It is asserted that in the
FSAR the licensee stated it would use ANSI Code B31.1.0 - 1967 in
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designing the FitzPatrick pipe supports. In fact, stated Target, the Fitz-
Patrick architect-engineer used the AISC Code in designing the
supports. Consequently, the petitioner is concerned that supports found
acceptable using the AISC Code could exceed the allowable limits for
seismic loads under ANSI B31.1.0. See Petition at 3-4.

According to the licensee, both the ANSI B.31.1.0 and AISC Codes
were utilized in the design of supports at FitzPatrick.!? Integrally welded
or bolted attachments to piping and standard catalog items such as hang-
ers and spring cans were designed in accordance with ANSI B31.1.0,
whereas the AISC Code was employed for supplementary steel support
members. Use of the AISC Code for the design of these members is con-
sistent with section 120.2.4 of ANSI B31.1.0, which states that
“supplementary steel shall be designed in accordance with the standards
prescribed by the American Institute of Steel Construction (AISC) or
the equivalent.” In sum, the petitioner’s allegation appears to stem from
a misinterpretation regarding proper application of the design codes.!?

4. Failure to Take Action on Problems Identified by
Target Technology

In its June 30, 1983 letter, Target expressed its concern to the licensee
that activities Target viewed as necessary to comply with IE Bulletins
79-02, 79-07 and 79-14 had not been completed. Target noted that it
had informed PASNY in letters dated September 3, 1980 and December
20, 1982, of the necessity for additional action.!* The petitioner uses this
information to assert that the licensee has been on “written notice
...since at least September of 1980 of the need for additional action.
Accordingly, the petitioner views the licensee’s failure to take action on
the “defect” identified by Target until July 1983 as a violation of 10
C.F.R. Part 21 for which enforcement action is appropriate. See Petition
at4-5,7.

Part 21 of the Commission’s regulations, which implements section
206 of the Energy Reorganization Act, requires:

12 See letter from J.A. Gray (PASNY) to H.R. Denton (NRC) (November 18, 1979).

13 The petitioner questions whether the licensee made a material false statement “in certifying to NRC
that all calculated stresses were checked against the allowables specified in ANSI Code B31.1."” when in
fact an AISC Code was also utilized. See Petition at 7. The statement at issue in the FitzPatrick FSAR
is not false or misleading. The ANSI standard which the licensee stated in the FSAR would be used for
piping clements (see Final Safety Analysis Report, James A. FitzPatrick Nuclear Power Plant, Vol. 8 at
C.12.5-16 (July 1982)), sanctions use of the AISC standard for supplementary steel support members.
Thus, the licensee complied with ANSI B31,1.0 in designing the FitzPatrick pipe supports.

14 [n Target's view, the additional action to be taken was a normal loads evaluation of the piping
supports.
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[a/ny individual director or responsible officer of a firm constructing, owning, operating
or supplying the components of any facility or activity which is licensed or otherwise
regulated pursuant to the Atomic Energy Act ... who obtains information reasonably
indicating: (a) that the facility, activity or basic component . . . fails to comply with
the Atomic Energy Act ... or any applicable rule, regulation, order or license of the
Commission relating to substantial safety hazards or (b) that the facility, activity, or
basic component ... contains defects, which could create a substantial safety
hazard, to immediately notify the Commission of such failure to comply or such defect,
unless [the responsible officer or individual director] has actual knowledge that the Com-
mission has been adequately informed of such defect or failure to comply.

10 C.F.R. §§ 21.1, 21.21(b) (emphasis added). The obligation to make a
Part 21 report to the NRC does not arise until it is determined that a
defect within the meaning of Part 21 indeed exists. Accordingly, each
entity, including a facility licensee, subject to Part 21 is required to
adopt appropriate procedures to evaluate deviations to determine wheth-
er a defect within the meaning of Part 21 exists. Licensees and other af-
fected entities are also required to adopt appropriate procedures to
assure that, if a defect is found to exist, a director or responsible officer
is informed of that defect. See 10 C.F.R. § 21.21(a).

Target’s letter of September 3, 1980 cannot reasonably be construed
as containing information that would indicate a deviation which would
require PASNY to conduct an evaluation to determine whether the devi-
ation was indeed a defect within the meaning of Part 21. Target stated
that “‘the purpose of this letter is to follow-up our recent discussion
regarding the status of the pipe support design calculations performed by
Target ... with respect to long term FSAR and Code compliance
requirements.” To trigger a Part 21 evaluation, a deviation must be cast
in terms of a safety concern. Target’s September 3, 1980 letter falls
short in this regard. Target did not state or otherwise indicate that a
reportable defect might exist, nor call a potential safety concern to
PASNY’s dttention. The letter is more appropriately viewed as corre-
spondence between a contractor and licensee suggesting that follow-up
work be considered. Since normal loads calculations were not explicitly
required by the NRC, the staff would not have expected that the licensee
undertake a Part 21 evaluation in response to Target’s 1980 letter. It.was
in Target’s second letter, dated December 20, 1982 that Target identified
its concern as being a potential deficiency reportable under Part 21.

Upon receipt of Target’s December 20, 1982 letter, the licensee took
action to determine whether a reportable defect existed. PASNY solicit-
ed from Target, and received on January 3, 1983, a sample list of affect-
ed pipe supports. The sample list, along with Target’s December 20th
letter, was referred to Stone and Webster for evaluation to determine if
Target’s concerns were valid. While awaiting a response from Stone and
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Webster, PASNY commenced a formal Part 21 evaluation. Based upon
its review, PASNY determined that a Part 21 reportable defect was not
likely, because even if Target’s concerns were correct about not perform-
ing the calculations, the maximum overstress above any support’s
design would be 33%. Given the conservatisms used in designing the
supports, exceeding the allowables by 33% would not compromise the
integrity of any support. This initial determination has been subsequently
confirmed by the NRC, PASNY, and United Engineers. Accordingly,
no Part 21 reporting violation occurred with respect to Target’s Decem-
ber 20, 1982 letter.

5. Generic Implications of Concerns Regarding Normalv
Operating Loads

Given the concerns Target raises regarding calculation of normal
operating loads at FitzPatrick, the petitioner is concerned that pipe sup-
ports at the other four plants shut down with FitzPatrick in 1979 may
also be overstressed under normal operating loads. As stated by the
petitioner: *“[Slince pipe supports which may be overstressed for
normal operating loads have been found at . . . FitzPatrick . . . and since
Stone and Webster was the architect-engineer and constructor of all five
plants, the Beaver Valley Unit 1, Surry Units 1 and 2 and Maine Yankee
plants may have similar conditions of safety significance.” See Petition
at 6.

As noted earlier, the error discovered in the seismic computer code
used by Stone and Webster, which led to the 1979 five plant shutdowns
and subsequently to the issuance of IE Bulletins 79-07 and 79-14, had
no bearing on the validity of the original normal loads calculations or
the ability of the supports to withstand normal operating loads. Stone
and Webster’s error involved the method used to combine seismic load
components and, as such, had no effect on the magnitude of the normal
loads employed in the pipe support calculations. Modifications made to
supports, as deemed necessary by the seismic reanalyses, provided an
enhanced ability of the supports to withstand earthquake loads.
Moreover, the pipe support damage at FitzPatrick was limited to a single
support in the main steam system. This damage appeared to result from
a site-specific problem with improper installation of that particular
support. Hence, the results of the seismic and normal loads reanalysis at
FitzPatrick do not indicate a substantial safety problem warranting NRC
action at the other plants.

Based on this damage assessment, on the inspections performed by
the licensee, NRC, and United Engineers of numerous supports at Fitz-
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Patrick, and on the staf’s audits of normal loads evaluations performed
by the licensee and by Stone and Webster for all affected supports at
FitzPatrick, there appears to be no basis on which to question the validi-
ty of the normal loads calculations performed for supports at FitzPatrick
or any indication of a generic overstress condition affecting the supports
at FitzPatrick or the other plants mentioned by the petitioner.

IV.

Based upon the foregoing discussion, the petitioner’s request is
denied. A copy of this decision will be filed with the Secretary for the
Commission’s review in accordance with 10 C.F.R. § 2.206(c) of the
Commission’s regulations. As provided in 10 C.F.R. § 2.206(c), this de-
cision will constitute the final action of the Commission 25 days after
the date of issuance unless the Commission on its own motion institutes
review of this decision within that time.

Harold R. Denton, Director
OfTice of Nuclear Reactor
Regulation

Dated at Bethesda, Maryland,
this 8th day of May 1984.
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

COMMISSIONERS:

Nunzio J. Palladino, Chairman
Victor Gilinsky
Thomas M. Roberts
James K. Asselstine
Frederick M. Bernthal

In the Matter of Docket No. 50-322-0OL

LONG ISLAND LIGHTING
COMPANY
(Shoreham Nuclear Power
Station, Unit 1) June 5, 1984

The Commission responds to a certification to it by the Appeal Board
of two issues concerning (1) the relative scope of the terms “important
to safety” and “safety-related” for the purpose of evaluating the accept-
ability of quality assurance programs established under 10 C.F.R. Part
50; and (2) the conditions under which NEPA would require the Com-
mission to prepare a separate environmental impact statement (EIS) for
low-power operation. The Commission declines to reach any final deci-
sion on the first, finding that it would be more suitably addressed by
rulemaking. It answers the second by ruling that where an EIS for full-
power operation has been prepared and adjudicated, the pendency of an
adjudication on the emergency planning issue material to full-power op-
eration does not form a basis for an additional NEPA obligation to pre-
pare a separate environmental evaluation of a proposal to issue a low-
power operating license to that plant where that issue does not constitute
a significant changed circumstance.
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NEPA: ENVIRONMENTAL ANALYSIS
(LOW-POWER LICENSE)

In the usual case, NEPA does not require any separate environmental
analysis of a proposal to issue a low-power operating license. Pacific Gas
and Electric Co. (Diablo Canyon Nuclear Power Plant, Units 1 and 2),
ALAB-728, 17 NRC 777, 793-95 (1983), aff'd, CLI-83-32, 18 NRC
1309 (1983). It is well-established NEPA law that separate environmen-
tal statements are not required for such intermediate, implementing
steps where an environmental impact statement has been prepared for
the entire proposed action and there have been no significant changed
circumstances. Environmental Defense Fund, Inc. v. Andrus, 619 F.2d
1368, 1377 (1980) (and cases cited therein).

MEMORANDUM AND ORDER

The Atomic Safety and Licensing Appeal Board for this proceeding
has certified two issues to the Commission:

I. The relative scope of the terms “important to safety” and
“safety-related™ for the purposes of evaluating the acceptability
of quality assurance programs established under 10 C.F.R. Part
50; and

II. The conditions under which the National Environmental
Policy Act (NEPA) would require the Commission to prepare
a separate environmental impact statement for low-power
operation.
ALAB-769, 19 NRC 995 (1984).

These questions raise significant issues of law and policy. However,
for the reasons discussed below, the Commission declines to reach any
final decision on the first issue finding that it would be more suitably ad-
dressed by rulemaking and need not be finally resolved for the purposes
of this proceeding.

Because the NEPA issue has been briefed and argued below, the Com-
mission finds no need to request yet another round of briefs or
argument.

I

The Appeal Board certified the following questions regarding the Com-
mission regulations on quality assurance:

1324



1. Are the terms “important to safety™ and “safety-related™ to be deemed sy-
nonymous for the purpose of establishing an acceptable quality assurance pro-
gram in accordance with GDC 1 of Appendix A and Appendix B to 10 C.F.R.
Part 50?

2. How should the outcome of Question 1 be applied to the operating license ap-
plication proceeding before us?

Id. at 1010,

The material already in the record of this proceeding shows that the
issue presented by Question 1 requires further consideration in a forum
broad enough to encompass the far-reaching ramifications of any deci-
sion on this issue. As the Appeal Board found, the history of the use of
the terms “important to safety” and “safety-related” is tortuous and
somewhat inconsistent. A comprehensive analysis of this history will be
more accurate if it has the benefit of the institutional memories of as
many individuals as possible. The application of such an analysis could
result in a decision having significant consequences for the NRC’s
regulatory program. This potential for significant decision warrants
broad public participation. Accordingly, the Commission will initiate a
rulemaking proceeding on this issue.

In the interim, the Boards are to continue to proceed on a case-by-case
basis in accordance with current precedent. Cf. Metropolitan Edison Co.
(Three Mile Island Nuclear Station, Unit 1), ALAB-729, 17 NRC 814
(1983).

The Commission understands current precedent to hold that the term
“important to safety” applies to a larger class of equipment than the
term “safety-related.” However, this does not mean that there is a pre-
defined class of equipment at every plant whose functions have been
determined by rule to be “important to safety” although the equipment
is not “safety-related.” Rather, whether any piece of equipment has a
function “important to safety” is to be determined on the basis of a par-
ticularized showing of clearly identified safety concerns for the specific
equipment, and the requirements of General Design Criterion 1 (GDC
1) must be tailored to the identified safety concerns.

II.

The Appeal Board certified the following question regarding the Com-
mission’s compliance with NEPA:
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Is some form of environmental evaluation under NEPA required as a precondition
to issuance of a license for low power operation in this proceeding if such issuance is
otherwise warranted?

ALAB-769, supra, 19 NRC at 1010.

For the reasons discussed below, the Commission finds that NEPA
does not require the Commission to prepare an Environmental Impact
Statement (EIS) or any other form of environmental evaluation on a
proposal to issue a low-power license for the Shoreham facility.

NEPA requires the NRC to prepare an environmental impact state-
ment for every proposed major Federal action which would significantly
affect the quality of the human environment. 42 U.S.C. § 4332(2)(C).
The Commission’s regulations implementing NEPA do not explicitly re-
quire the preparation of an EIS for a proposal to issue a low-power
operating license. 10 C.F.R. § 51.20(b).

The Commission’s regulations also recognize that some proposed
Federal actions either may not be major or may not have significant im-
pacts on the human environment. 10 C.F.R. § 51.21. For such other
proposals, the Commission determines on a case-by-case basis whether
to prepare an EIS or some other appropriate environmental
documentation, i.e., either an envi