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PREFACE
This is the twenty-sixth volume of issuances (1 - 530) of the Nuclear
Regulatory Commission and its Atomic Safety and Licensing Appeal
Boards, Atomic Safety and Licensing Boards, and Administrative Law
Judges. It covers the period from July I, 1987 to December 31, 1987.
Atomic Safety and Licensing Boards are authorized by Section 191 of the
Atomic Energy Act of 1954. These Boards, comprised of three members
conduct adjudicatory hearings on applications to construct and operate
nuclear power plants and related facilities and issue initial decisions which,
subject to internal review and appellate procedures, become the final
Commission action with respect to those applications. Boards are drawn
from the Atomic Safety and Licensing Board Panel, comprised of lawyers,
nuclear physicists and engineers, environmentalists, chemists, and
economists. The Atomic Energy Commission first established Licensing
Boards in 1962 and the Panel in 1967.
Beginning in 1969, the Atomic Energy Commission authorized Atomic
Safety and Licensing Appeal Boards to exercise the authority and perform
the review functions which would otherwise have been exercised and
performed by the Commission in facility licensing proceedings. In 1972, that
Commission created an Appeal Panel, from which are drawn the Appeal
Boards assigned to each licensing proceeding. The functions performed by
both Appeal Boards and Licensing-Boards were transferred to the Nuclear
Regulatory Commission by the Energy Reorganization Act of 1974. Appeal
Boards represent the final level in the administrative adjudicatory process to
which parties may appeal. Parties, however, are permitted to seek discretionary Commission review of certain board rulings. The Commission also
may decide to review, on its own motion, various decisions or actions of
Appeal Boards.
The Commission also has Administrative Law Judges appointed pursuant to the Administrative Procedure Act, who preside over proceedings as
directed by the Commission.
The hardbound edition of the Nuclear Regulatory Commission Issuances
is a final compilation of the monthly issuances. It includes all of the legal
precede~ts for the agency within a six-month period. Any opinions, decisions, denials, memoranda and orders of the Commission inadvertently
omitted from the monthly softbounds and any corrections submitted by the
NRC legal staff to the printed softbound issuances are contained in the
hardbound edition. Cross references in the text and indexes are to the NRCI
page numbers which are the same as the page numbers in this publication.
Issuances are referred to as follows: Commission--CLI, Atomic Safety
and Licensing Appeal Boards-ALAB, Atomic Safety and Licensing
Boards--LBP, Administrative Law Judges--ALJ, Directors' Decisions--DD,
and Denial of Petitions for Rulemaking--DPRM.
The summaries and headnotes preceding the opinions reported herein are
not to be deemed a part of those opinions or to have any independent legal
significance.
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION
COMMISSIONERS:
Lando W_ Zech, Jr_, Chairman
Thomas M. Roberts
James K. Asselstlne
Frederick M. Bernthal
Kenneth M. Carr

In the Matter of

Docket Nos. 50-456-0L
50-457-0L

COMMONWEALTH EDISON
COMPANY
(Braidwood Nuclear Power Station,
Units 1 and 2)

June 3D, 1987

The Commission conducts a review under 10 C.F.R. § 2.764(f) to determine
if the effectiveness of two Licensing Board decisions that resolved all contested
issues in the proceeding in favor of Applicant and that authorized the issuance of
full-power operating licenses should be stayed. The Commission concludes that
no safety reasons exist for staying the effectiveness of the Board's decisions, and
that the decision authorizing issuance of full-power operating licenses should
become effective, pending completion of the agency's adjudicatory appellate
process.
CIVIL PENALTIES:

ASSESSMENT (AUTHORITy)

Unless assigned by the Commission to hear cases under 10 C.F.R. § 2.205, licensing boards have no authority independently to impose civil penalties. Metropolitan Edison Co. (Three Mile Island Nuclear Station, Unit 1), CLI-82-31, 16
NRC 1236, 1238-39 (1982).
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NRC:

HEALTH AND SAFETY RESPONSIBIUTIES

In its immediate effectiveness review of a board decision, the Commission,
having responsibility for public health and safety, will consider a safety issue
discussed by the board, even though the issue was not properly before the board.

ORDER
The Licensing Board in the Braidwood proceeding has issued two partial
initial decisions (PIDS)I which, taken together, resolve all the contested issues in
that proceeding in favor of the Applicant, Commonwealth Edison. In concluding
the second of the decisions, the Licensing Board declared that the Director of
Nuclear Reactor Regulation ("NRR'') was authorized, upon making the findings
required under 10 C.P.R. § 50.57(a), to issue full-power operating licenses to the
Applicant. LBP-87-14, 25 NRC 461, 504. Only this second, and authorizing,
decision has been appealed, but neither decision has become final under the
agency's adjudicatory appellate process.2 Thus, pending the completion of that
process, and consistent with 10 C.P.R. § 2.764(f), the Commission has conducted
a review of the Board's decisions to determine whether there are safety reasons
for delaying the effectiveness of the Board's concluding PID.3 The Commission
has determined that no such reasons exist, and that the Licensing Board's
concluding decision should become effective.4
The first PID dealt with two emergency planning issues: public information
programs, and evacuation of institutions such as nursing homes. In a unanimous
opinion, the Board ruled in the Applicant'S favor on the first issue, subject to the
Applicant's making certain changes in the public information booklets, and the
Board declared the Intervenor in default on the second issue for having failed
to file, as directed, proposed findings of fact and conclusions of law. See 10
C.P.R. § 2.754{b). No party has appealed this PID, although the Appeal Board
will be reviewing it sua sponte. as is customary with licensing board decisions

I The rust PIO, on emergency p!anning, wu issued on May 13, 1987. LBP·87·13, 2S NRC 449. The Iccmd, m
Issunnce, WlS issued at May 19, 1987. LBP·87·14, 2S NRC 461.
The Appell Board will be undcrtaldng .sua spollU review of Ihe fint PIO.
3 Under § 2.764(f)(2)(,Ii), parties ue permiucd to file effectiveness comments for Ihe Commission', cmsidention
during its review. Only !he AppliClnl filed ,uch canments.
4 Still before Ihe licensing Board is a motion to reopen Ihe record to heu a emtention Ihat a new entity IhIt
Ihe Applicant has proposed ICpIIItcly to be allowed to operate Ihe facility is not an "clectrlc utility" under Ihe
Commission', financial qualificatim rule, 10 C.F.R. § 2.104(c)(4), and is not financially qua1ifi~d to operate Ihe
facility. Since !he new entity is not Ihe applicant for Ihe licenses whose issuance was authorized by Ihe Board, we
have not cmsidcred !his new contentim during our effectiveness review. The application to have Ihe new entity
operate !he f'cility will be Ihe IUbjcct of a ICplrlte proceeding.
~uality
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that are not appealed. We have reviewed the decision and find nothing in it that
warrants delaying the effectiveness of the concluding PIO.'
The second and concluding PID was concentrated on a single contention,
which alleged that certain specified instances of harassment of quality assurance
inspectors who inspected electrical system welding had taken place in the
last few years at Braidwood. The Board's two technical judges, with the
lawyer-chairman in dissent, concluded that although the efforts of certain
managers to eliminate a large backlog6 of needed inspections had not been
above reproach, nothing had taken place that called for "the precipitous action
of license denial." LBP-87-14, 24 NRC at 502. Although the Chairman in
his dissent recommends imposition of civil penalties on the Applicant,' he
also concluded that "the weight of the evidence is that management made no
attempt to discourage inspectors from documenting ordinary discrepancies," and
that the inspectors who suffered the alleged intimidation "performed their field
inspections competently and successfully resisted any attempts that may have
been made by management to sacrifice quality for quantity." [d., Dissenting
Opinion, 24 NRC at 668-69. The Board was unanimous in concluding that there
is reasonable assurance that the part of the electrical system that was installed
during the period at issue under the contention could be operated without adverse
impact on the public health and safety. Dissenting Opinion at 560; Majority
Opinion at 504. As a result of our review of the concluding PIO, we find in
the contested issues in the proceeding nn reason to stay the effectiveness of the
Board's decision pending completion of the appellate process.
However, the dissent also calls into question the adequacy of the electrical
system welding performed before the period of time at issue under the contention. See Dissenting Opinion, 24 NRC 538, 560. Though granting that the
safety of the earlier welding was not at issue in the adjudication, id. at 554-55,
669, the dissent nonetheless argues that the weld inspection program in place
before October 1983 was not adequate to ensure the safety of the electrical system installed before the date, and that the principal later reinspection program
which covered that period, though it found no safety-significant welding discrepancies, cannot vouch for the safety of the welding on that system. The dissent's
principal reason for discounting the later reinspection program was that under
that program, Sargent & Lundy, the architect/engineer for Braidwood, was the
organization responsible for judging the safety significance of any welding dis-

'Nolhing in our conclusions on either of the PIDs is 10 be taken 10 prejudice the issues before the Appeal Board
in this proceeding. Su 10 C.F.R. §2.764(g).
fi The backlog arose in part because or the Applicant" decision 10 require the lubcontnctor with relpmsibility
for the inspectims 10 perform more of them. See lBP-87·14, 24 NRC at 470, 500 0.18.
'Unlcu assigned by tho Commission 10 hear cases under 10 C.F.R. §2.20S,liccnsing boanls have no authority
independently 10 iwrpos6 civil penalties. M6tropolilall Ediso" Co. (Three Mile Island Nuclear Station, Unit I),
CIl-82-3I, 16 NRC 1236, 1238-39 (1982).
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crepancies found during reinspection, and that as architect/engineer, Sargent &
Lundy was too interested in getting the plant licensed, and too given to believing that it had designed adequate margins of safety into the electrical system,
to give sound judgment in its evaluations of the discrepancies. The Board's
majority disagreed.
Although the adequacy of the electrical system welding was not one of the
contested issues in the proceeding, the Commission, having responsibility for
public health and safety, will not ignore a safety issue discussed by the Board
merely because the issue was not properly before itl Having reviewed these,
and the other less important but pertinent arguments in the majority and minority
opinions on the safety of the welding on the electrical system installed before
October 1983, we conclude that there is reasonable assurance of the safety of
that system. As the majority points out, the architect/engineer for a project is the
entity best qualified to judge whether its designs have been adequately realized
in the construction, and most anxious to ensure that they have been. Majority
Opinion at 493. Moreover, we find that the Board majority's account of the very
considerable safety margins designed into the welded structures in the electrical
system is well supported.9 Thus we find in the Board's discussion of the safety
of the electrical system welding done before October 1983 no cause to stay the
effectiveness of the concluding PIO.
Accordingly, for the reasons given above, pursuant to 10 C.F.R. § 2.764(f)(2),
the Commission finds that the Licensing Board's decision resolving all contested
issues should become immedi~tely effective and the Director, NRR. is authorized, upon making the findings required under 10 C.F.R. § 50.57(a), to issue
the full-power licenses for the Braidwood facility.
Commissioner Asselstine disapproved the order; his separate views are
attached.
It is so ORDERED.
For the Commission
SAMUEL J. CHlLK
Secretary of the Commission
Dated at Washington, D.C.,
this 30th day of June 1987.

IThe Board learned of !he pro-October 1983 inspectim program in the coune of testimmy over !he results of
the reinspection program. which were being offered as evidence of Ihe efficacy of the inspection program ciespite
whatever barusment !he inspector1 might have suffered.
9 We note, moreover. that Ihe greater put of Ihe welding in !he elcetrical .ystem will remain acceasible for any
nceded inspection or npair after full-power operatim begins_
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SEPARATE VIEWS OF COMMISSIONER ASSELSTINE
The Commission decides today to permit the final Licensing Board decision
to become effective and thus to permit the Director of the Office of Nuclear
Reactor Regulation to issue an operating license for the Braidwood facility. In
effect, the Commission finds that there is no issue that cannot await the outcome
of the appellate review process. I cannot agree.
In a series of decisions in late 1985 and early 1986, the Commission prevented
the Licensing Board from hearing contentions on the quality assurance program
at the Braidwood facility that the Licensing Board had decided to admit for
litigation. Commonwealth Edison Co. (Braidwood Nuclear Power Station, Units
1 and 2), Docket Nos. 50-456, 50-457 (December 5, 1985); Commonwealth
Edison Co. (Braidwood Nuclear Power Station, Units 1 and 2), Docket Nos. 50456, 50-457 (March 20, 1986); Commonwealth Edison Co. (Braidwood Nuclear
Power Station, Units 1 and 2), CLI-86-8, 23 NRC 241 (1986). Because the
Licensing Board was not permitted to hear those safety issues the Intervenor
sought to raise, I cannot support allowing the decision to become effective.
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In the Matter of

HOUSTON LIGHTING AND
POWER COMPANY. et sl.
(South Texas Project. Units 1
and 2)

July 15. 1987

The Commission denies Billie Garde's motion to quash a subpoena that requires her appearance regarding a Government Accountability Project-initiated
investigation into allegations concerning safety at the South Texas plant, and
further denies Garde's request for oral argument on that motion. The Commission determines that Garde's arguments that the EDO lacks authority to issue
subpoenas and that her compliance with the subpoena would compromise the
public health and safety are without merit. The Commission does not reach the
issue of the applicability of the attorney-client and work product privileges asserted by Garde because it lacks sufficient information at this time to make such
a determination. The Commission concludes that Garde is required to testify and
produce documents bearing on plant safety and therefore resets an appearance
date for the subpoena.

NRC:

HEALTH AND SAFETY RESPONSIBILITIES

The fact that an outside organization lacks confidence in certain NRC Staff to
competently investigate safety allegations obtained by that organization's own
investigation of plant safety does not result in the conclusion that divulgement
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of the information would compromise the public health and safetY. In fact,
the converse is true. Failure of the NRC to obtain the allegations would more
likely compromise the public health and safety, particularly if the allegations are
substantiated.

NRC:

AUTHORITY TO INVESTIGATE (SUBPOENA)

The Commission is authorized to issue subpoenas pursuant to § 161c of the
Atomic Energy Act, and it further has the power to delegate this authority to
the Executive Director for Operations consistent with § 209(b) of the Energy
Reorganization Act and 10 C.F.R. § 1.40. This delegated responsibility has been
incorporated in NRC Manual Chapter 103-0214.

RULES OF PRACTICE:
PRODUCT)

PRIVILEGE (ATTORNEY. CLIENT, WORK

The Commission's view is that assertion of the attorney-client privilege
and work product doctrine by a subpoenaed witness prior to that individual's
testimony is premature. The more appropriate time for a witness to invoke
privileges is when testimony is obtained regarding specific questions posed
and where the individual can explain the relationship of the privileges to the
information sought

MEMORANDUM AND ORDER
On May 20, 1987, the NRC Executive Director for Operations (EDO)
subpoenaed Billie P. Garde, Esq., of the Government Accountability Project
(GAP) to testify before NRC personnel concerning safety allegations of current
and former employees of the South Texas Project and any other safety allegations
regarding the South Texas Project. The subpoena further requested Ms. Garde
to provide any records or documents regarding the allegations.
Ms. Garde now moves to quash the subpoena, arguing that compliance with
the subpoena would compromise the public health and safety, the EDO has
no authority to issue the subpoena, and the attorney-client privilege and work
product doctrine preclude divulgement of the information requested. Movant
also requests oral argument on the motion.
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Houston Lighting and Power Company* and the NRC Staff filed responses
to the motion on June 11, 1987. Ms. Garde also filed a reply to the NRC Staff's
response on June 25, 1987
I.

BACKGROUND

Beginning in January 1987, Ms. Garde informed the NRC that GAP had
commenced an investigation into allegations concerning the safety of the South
Texas nuclear project. According to Ms. Garde, GAP received these safety
allegations from approximately thirty-six current and former employees of the
South Texas Project. GAP informed the NRC that upon completion of the
investigation it would issue a public report, but in the interim it would not
advise its clients to provide the allegations to the NRC Region IV office
because of its lack of confidence in the office's ability to comply with regulatory
requirements. Thus GAP advised the NRC that unless it was willing to provide
independent inspectors to process the allegations, GAP would turn over the
allegations to the State Attorney General's office, congressional committees, and
other regulatory and municipal bodies interested in ensuring the public safety at
the South Texas plant
Correspondence followed between the NRC Executive Director of Operations
(EDO) and GAP regarding allegations management. Essentially GAP desires an
investigation of the allegations by an NRC employee or task force independent
of Region IV. The EDO is of the position that the South Texas Project is located
in Region IV, and the personnel in that region can adequately investigate the
allegations; and in any event, GAP should turn over the allegations to the agency
so that the agency can determine the proper handling of them. After repeated
requests for the information, the EDO issued a subpoena requesting Ms. Garde
to testify and produce documer.ts regarding the South Texas allegations on May
26, 1987, at 9:00 am. at the NRC, Room 6507, 7735 Old Georgetown Road,
Bethesda, Maryland. On May 22, 1987, attorneys for Ms. Garde and the NRC
entered into an agreement. Ms. Garde agreed to move to quash the subpoena by
Friday, May 29, 1987, and the NRC agreed to continue the appearance date for
the subpoena from May 26, 1987, until 14 days after the decision on the motion
to quash, unless the parties agreed on an earlier date.

*The IUbpoena was issued in IUpport oC the Staff·, responsibility to pwsue and resolve allegations besrlng on
NRC·licensed activities, but wu not issued in connectim with a pending licensing or enforcement adjudication
on the South Texu Project. Thus, the Houston lJghting &: Power Company is not, strictly ,peaking. a party to the
dispute aver the subpoena and has no legally cognizable inlelest in its enforcement. Nmethe1ess, the Commission
hu considered the utility', views insoCar u they may aid the Commission', resolution of the issues.
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n.
A.

ANALYSIS

Compliance with the Subpoena Would Compromise the Public
Health and Sarety

Ms. Garde cites no authority for her first argument which is based on
her belief that Region IV and the EOO could not competently investigate
the allegations. Compliance with the subpoena would not compromise the
public health and safety. In fact, the converse is true. Failure of the NRC to
obtain the allegations would more likely compromise the public health and
safety, particularly if the allegations are substantiated. Moreover, the agency has
demonstrated its commitment to protect health and safety through the rigorous
and repeated efforts of the EOO to obtain the allegations, which culminated in
issuance of the subpoena.

D.

EDO's Authority to Issue the Subpoena

Contrary to Garde's assertions, the EOO clearly had the authority to issue
the subpoena. The Commission is authorized to issue subpoenas pursuant to
42 U.S.C. § 220 1(c) (§ 161c of the Atomic Energy Act). It further has the
power to delegate this authority consistent with 42 U.S.C. § 5849 (§ 209(b)
of the Energy Reorganization Act) and 10 C.P.R. § 1.40, which provide that
the EDD shall perform such functions as the Commission may direct. See also
Atomic Energy Act, § 161n, 42 U.S.C. § 2201 (n). The Commission delegated the
authority to issue subpoenas to the EOO in 1982. This delegated responsibility
has been incorporated in the NRC Manual Chapter 103-0214 which provides:
''The [EOO] • • • is specifically responsible for: ••• issuing subpoenas under
Section 161c of the Atomic Energy Act of 1954, as amended. where necessary
or appropriate for the conduct of inspections or investigations." Thus, Garde's
argument that the EOO lacked authority to issue the subpoena is without merit.

C.

Attorney-Client Privilege and Work Product Doctrine

Ms. Garde claims that she cannot comply with the subpoena because the withheld information is protected by the attorney-client privilege and the work product doctrine. The Commission does not reach these issues because Ms. Garde
has not provided sufficient factual information in her affidavit, retainer agreement, or other supplemental documents upon which the Commission can make
the determination that all the relevant information that the subpoena requests is
protected by the attorney-client privilege or work product doetrine. See NLRB
v. Harvey, 349 F.2d 900 (4th Cir. 1965).
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The Commission notes, however, that based on a review of the information
that Ms. Garde has provided, on its face, it appears that she possesses at least
some information that is not withholdable under the attorney-client privilege or
shielded by the work product doctrine. The attorney-client privilege applies if:
(1) the asserted holder o( the privilege is a client; (2) the penon to whom the comnllDlication
was made (a) is a member of the bar o( a coun, and (b) in camectioo with this communication
is acting as a lawyer; (3) the communication relates to a (act o( which the attorney was
informed (a) by his client (b) without the presence o( strangen (c) (or the pU!pOSC o( securing
primarily either (i) an opinion on law or (ii) legal services or (iii) assistance in some legal
proceeding, and not (d) for the pU!pOse o( committing a crime or tort; and (4) the privilege
has been (a) claimed and (b) not waived by the client.

Eagle-Picher Industries. Inc. v. United States, 11 Ct. Cl. 452 (1987). The work
product doctrine is a qualified privilege that protects documents and tangible
items prepared in anticipation of litigation or trial.ld.; Fed. R. Civ. P. 26(b)(3);
10 C.F.R. § 2.740(b)(2). Fact work product is discoverable upon showings of
substantial need and inability without undue hardship to obtain the substantial
equivalent of the materials by other means. Id.; see Hickman v. Taylor, 329
U.S. 495,510-12 (1947); In re Murphy. 560 F.2d 326,334 (8th Cir. 1977). Opinion work product (mental impressions, conclusions, opinions, or legal theories)
may be discoverable upon extraordinary justification. See Hickman. 329 U.S. at
513; Murphy. 560 F.2d at 336.
As the utility points out, Ms. Garde indicated in her January 20, 1987
letter to the EOO and the Attorney General for the State of Texas that GAP
either represents or "is working with" approximately thirty-six current or former
employees of the South Texas plant. Attachment 2 to Garde's Motion to
Quash. Obviously, the attorney-client privilege cannot attach if there is no
client. Thus, the presumption is that communications with the employees that
GAP "is working with," as opposed to representing, are not a part of or protected
by the attorney-client privilege.
Furthermore, it is unclear from the facts before the Commission whether
Ms. Garde was acting in a legal capacity when she gathered allegations from
employees for the purpose of having them reviewed by the NRC. If she was
not acting in such a capacity, it would be questionable as to whether the communications made at that juncture would be protected by the attorney-client
privilege. Also, Ms. Garde seeks to withhold the identities of her clients. Assuming arguendo that the attorney-client privilege applies, generally the identity of an attorney's client is not considered privileged. NLRB. 349 F.2d at
904. Moreover. it is difficult to determine from the information thus far pmvided whether the privileged nature of the information, if any, has been waived,
thereby terminating the privilege. See Artesian Industries. Inc. v. Department
of Health and Human Services. 646 F, Supp. 1004, 1008 (D.D.C. 1986), citing
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In re Grand Jury Investigation of Ocean Transportation, 604 F.2d 672, 675
(D.C. Cir. 1979), cert. denied sub nom. Sea-Land Service, Inc. v. United States,
444 U.S. 915 (1979). It appears that GAP intends to reveal at least some of the
information when it releases its public report.
The Commission also lacks sufficient data to determine whether the work
product doctrine applies to all documents requested under the subpoena. The
Commission would need more information regarding the circumstances surrounding the creation of each document in order to make that determination.
Also, since it is unclear whether the attorney-client privilege is applicable, it is
equally unclear whether logically any of the documents could be attorney work
product. Other questions include whether Ms. Garde prepared the documents
in anticipation of litigation and whether work product documents, if any, are
discoverable under the substantial need exception. See 10 C.F.R. § 2.740(b)(2);
Fed. R. Civ. P. 26(b)(3).
The Commission's view is that the more appropriate time for Ms. Garde to
assert the attorney-client privilege and work product doctrine is when Ms. Garde
testifies regarding specific questions posed, in response to the subpoena. At that
time she may invoke privileges that she believes are applicable and explain their
relationship to the information sought by the Commission. Her assertion of them
at this time is premature.
Therefore, the motion to quash the subpoena and the request for oral argument
are denied. Unless the parties agree otherwise, Ms.,Garde shall appear 14 days
after the date of this decision at Room 6507, 7735 Old Georgetown Road,
Bethesda, Maryland, at 9:00 a.m. to testify and produce documents concerning
allegations bearing on safety at the South Texas plant, pursuant to the May 22,
1987 agreement between Ms. Garde and the NRC.
lt is so ORDERED.
For the Commission·
SAMUEL J. CHILK
Secretary of the Commission
Dated at Washington, D.C.,
this 15th day of July 1987 •

• Canmissiooer Cur was not pIeSent for the affinnatioo of this Order. If he had been present he would have

approved iL
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(Spent Fuel Pool Amendment)

In the Matter of

VERMONT YANKEE NUCLEAR
POWER CORPORATION
(Vermont Yankee Nuclear Power
Station)

July 21, 1987

In an appeal brought by an applicant under 10 C.F.R. § 2.714a(c), the Appeal
Board affirms the Licensing Board's admission of most of one contention but
reverses the Board insofar as it admitted two other contentions.

RULES OF PRACTICE:
RULINGS)

APPELLATE REVIEW (INTERVENTION

Under 10 C.F.R. § 2.714a(c), an applicant may appeal a licensing board order
on the question of whether a petition for intervention and/or request for a hearing
should have been wholly denied.

REGULATIONS:

DEF1NITIONS (SINGLE FAILURE)

A single failure is defined in the Commission's regulations as an occurrence
which results in the loss of capability of a component to perform its intended
safety functions. 10 C.F.R. Part 50, Appendix A, "Definitions and Explanations."
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RULES OF PRACTICE:

RESPONSIBILITIES OF STAFF

When the staff's review of a matter is not complete, it should say so and
advise the licensing board and parties of when it reasonably expects to complete
that review.

RULES OF PRACTICE:

DOCTRINES OF REPOSE

fur the doctrines of repose (res judicata and collateral estoppel) to apply so
as to bar litigation of an issue, the issue to be precluded must be the same as that
involved in the prior proceeding and must have been actually raised, litigated,
and adjudged. Additionally, the issue must have been material and relevant to
the disposition of the first action, so that its r~solution was necessary to the
outcome of the earlier proceeding. Carolina Power and Light Co. (Shearon
Harris Nuclear Power Plant), ALAB-837, 23 NRC 525, 536-37 (1986).

REGULATIONS:

DEFINITIONS (ACTIVEIPASSIVE COMPONENT)

An active component requires mechanical movement to perform its safety
function, whereas a passive component does not Long Island Lighting Co.
(Shoreham Nuclear Power Station, Unit I), ALAB-788, 20 NRC 1102, 1164
n.355 (1984).

LICENSING BOARDS:

SCOPE OF REVIEW (CONTENTIONS)

At the contention admission stage, boards should determine only if the
contention has basis and specificity, as required by 10 C.F.R. § 2.714(b), and
should not reach the merits. Houston Lighting and Power Co. (AlIens Creek
Nuclear Generating Station, Unit I), ALAB-590, 11 NRC 542, 547~9 (1980).

REGULATIONS:

COMPLIANCE METHODS

General Design Criteria and other regulations embody minimum requirements. Standard Review Plan provisions, "regulatory guides," and the like offer
staff guidance on how regulatory requirements can be met Applicants, however,
may demonstrate that other means not specified in the staff guidance will accomplish the same goals. Consumers Power Co. (Big Rock Point Nuclear Plant),
ALAB-725, 17 NRC 562, 567 n.7, 568 n.10 (1983).
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ADJUDICATORY BOARDS:
SPONTE ISSUES)

SCOPE OF REVIEW (SUA

The Commission's regulations permit boards in operating license proceedings
to examine and decide "[m]atters not put into controversy by the parties," but
only after a determination that "a serious safety, environmental, or common
defense and security matter exists." 10 C.F.R. §2.760a.
ADJUDICATORY BOARDS:
SPONTE ISSUES)

SCOPE OF REVIEW (SUA

A licensing board invoking its section 2.76Oa sua sponte authority must set
forth such a determination "in a separate order which makes the requisite findings
and briefly states the reasons for raising the issue." Texas Utilities Generating
Co. (Comanche Peak Steam Electric Station, Units 1 and 2), CLI-81-24, 14
NRC 614, 615 (1981). The Commission itself then reviews the determination
and decides if the sua sponte issue should remain in the proceeding. See id., CLI81-36, 14 NRC 1111 (1981). See also Houston Lighting and Power Co. (South
Texas Project, Units 1 and 2), LBP-81-54, 14 NRC 918,922-23 & n.4 (1981).
RULES OF PRACTICE:

INTERLOCUTORY APPEALS

10 C.F.R. § 2.714a contains a limited exception to the general rule prohibiting
interlocutory appeals. A petitioner may appeal a board ruling that denies the
entirety of its petition to intervene or for a hearing. 10 C.F.R. § 2.714a(b). So
too, a party other than such petitioner (usually an applicant) may appeal a board
ruling granting intervention or a hearing, on the issue of whether such request
"should have been wholly denied" 10 C.F.R. § 2.714a(c).
RULES OF PRACTICE:
RULINGS)

APPELLATE REVIEW (INTERVENTION

The terms and spirit of 10 C.F.R. §2.714a(c) allow appeal boards to exercise
discretion concerning the need and desirability of reviewing other contentions,
once one admissible contention is found. Compare Mississippi Power and Light
Co. (Grand Gulf Nuclear Station, Units 1 and 2), ALAB-130, 6 AEC 423, 424,
426 n.9 (1973) (once board found that petitioner had at least one admissible
contention, there was no "need" to examine any others) with Duquesne Light
Co. (Beaver Valley Power Station, Unit No.1), ALAB-I09, 6 AEC 243, 244
& n.3 (1973) (in applicant's appeal from licensing board admission of three
contentions, appeal board found two contentions admissible and expressed no
view as to the third). Cf. Louisiana Power & Light Co. (Waterford Steam Electric
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Station, Unit 3), ALAB-125, 6 AEC 371, 373 (1973) (in intervenor's section
2.714a(b) appeal from a licensing board rejection of his five contentions, appeal
board examined and found admissible all five contentions).
RULES OF PRACTICE:

CONTENTIONS

One purpose of the basis and specificity requirements for contentions is to
assure the hearing process is not improperly invoked and issues raised are
appropriate for litigation in the particular proceeding. Philadelphia Electric
Co. (peach Bottom Atomic Power Station, Units 2 and 3), ALAB-216, 8 AEC
13, 20-21, modified on other grounds, CLI-74-32, 8 AEC 217 (1974).
NEPA:

HEARINGS

10 C.F.R. § 51.104 provides generally that matters within the scope of the
National Environmental Policy Act of 1969, 42 U.S.C. § 4321 [hereinafter
''NEPA''], may be raised in NRC hearings.
NEPA: ENVIRONMENTAL IMPACT STATEMENT (SPENT
FUEL POOL)
The need for an environmental impact statement in a spent fuel pool proceeding must be determined on a case-by-case basis. Pacific Gas and Electric
Co. (Diablo Canyon Nuclear Power Plant. Units 1 and 2), CLI-86-12, 24 NRC
I, 12, rev'd on other grounds sub nom. San Luis Obispo Mothers for Peace
v. NRC, 799 F.2d 1268 (9th Cir. 1986).
NEPA:

ENVIRONMENTAL ASSESSMENT

An environmental assessment is a concise statement usually prepared to
"[a]id the Commission's compliance with NEPA when no environmental impact
statement is necessary." 10 C.F.R. § 51.14(a).
NEPA:

ENVIRONMENTAL IMPACT STATEMENT (NEED)

Only when the Commission makes a "no significant hazards" determination
does the categorical exclusion in 10 C.F.R. § 51.22(c)(9) apply so as to preclude
an environmental impact statement.

16

NEPA:

CONSIDERATION OF SEVERE ACCIDENTS

NEPA does not require NRC consideration of severe, beyond design-basis
accidents because they are, by definition, highly improbable - i.e., remote and
speculative - events. San Luis Obispo Mothers for Peace v. NRC, 751 F.2d
1287, 1301 (D.C. Cir. 1984), af!'d en bane, 789 F.2d 26, eert. denied, _
U.S. - . 107 S. Ct 330 (1986).

NEPA: CONSIDERATION OF SEVERE ACCIDENTS (COMMISSION
POLICY STATEMENT)
To the extent that the Commission ever considers the environmental impact
and risks of a beyond design-basis accident, it does so as an exercise of discretion
under its Interim Policy on "Nuclear Power Plant Accident Considerations Under
the National Environmental Policy Act of 1969," 45 Fed. Reg. 40,101 (1980)
[hereinafter "NEPA Policy Statement"]. San Luis Obispo, 751 F.2d at 1301.

NEPA: LICENSE AMENDMENT PROCEEDING (COMMISSION
POLICY STATEMENT)
Nothing in the language of the NEPA Policy Statement, 45 Fed. Reg. 40,101,
indicates that it was intended to apply to a license amendment proceeding.

NEPA: CONSIDERATION OF SEVERE ACCIDENTS (COMMISSION
POLICY STATEMENT)
Before the NEPA Policy Statement is even invoked. there must be some basis
for requiring an EIS other than a claim of increased risk from a beyond designbasis accident scenario.

NEPA:

SUFFICIENCY OF CONTENTIONS

Contentions that assert an EIS is required because of claims of increased risk
from beyond design-basis accident scenarios are not litigable - as a matter of
law under NEPA, and as a matter of discretion under the NRC's NEPA Policy
Statement

NEPA:

SUFFICIENCY OF CONTENTIONS

In general, environmental contentions should be directed to whether the NRC
staff (not an applicant) has fulfilled its obligations under NEPA. See Boston
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Edison Co. (pilgrim Nuclear Generating Station, Unit 2), ALAB-479, 7 NRC
774, 793-94 (1978).
RULES OF PRACTICE:

CONTENTIONS (CONDmONAL)

Conditional contentions are prohibited. Duke Power Co. (Catawba Nuclear
Station, Units 1 and 2), ALAB-687, 16 NRC 460, 466-67 (1982), rev'd in part.
CLI-83-19, 17 NRC 1041 (1983).
NEPA:

SUFFICIENCY OF CONTENTIONS

Some environmental contentions can be formulated and admitted before
issuance of the relevant staff document - namely, those unlikely to be affected
by the staff's forthcoming analysis, and those based on information required to
be provided in an applicant's "environmental report" (ER). Catawba, CLI-83-19,
17 NRC at 1049.
RULES OF PRACTICE:

STANDARD OF REVIEW

Unreviewed licensing board decisions do not have precedential effect as to
issues of law. Duke Power Co. (Cherokee Nuclear Station, Units I, 2, and 3),
ALAB-482,7 NRC 979, 981 n.4 (1978).
NEPA:

ENVIRONMENTAL ASSESSMENT

Licensing boards should await the issuance of a staff environmental assessment before determining that it is inadequate. Consumers Power Co. (Big Rock
Point Nuclear Plant), ALAB-636, 13 NRC 312, 330-31 (1981).
NEPA:

ENVIRONMENTAL REPORT

An ER is required for a construction permit and operating license, but not for
a license amendment application. 10 C.F.R. §§ 51.50, 51.53. The information
that must be included in an ER is described in 10 C.F.R. §§ 51.45, 51.51, 51.52.
TECHNICAL ISSUES DISCUSSED
Single failure criterion
Residual heat removal system
Spent fuel pool cooling
General Design Criterion 61
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General Design Criterion 44
Active and passive components.

APPEARANCES
Thomas G. Dignan, Jr., and Kathryn A. Selleck, Boston, Massachusetts, for
applicant Vermont Yankee Nuclear Power Corporation.
Ellyn R. Weiss, Washington, D.C., for intervenor New England Coalition on
Nuclear Pollution.
James M. Shannon and George B. Dean, Boston, Massachusetts, for intervenor
Commonwealth of Massachusetts.
David J. Mullett, Montpelier, Vermont, for the State of VermonL
Ann P. Hodgdon and Robert M. Weisman for the Nuclear Regulatory
Commission staff.

DECISION
Applicant Vermont Yankee Nuclear Power Corporation has appealed, pursuant to 10 C.F.R. § 2.714a(c), the Licensing Board's recent prehearing conference order granting the requests for hearing and petitions to intervene of the
New England Coalition on Nuclear Pollution (NECNP) and the Commonwealth
of Massachusetts, and admitting three contentions in this spent fuel pool expansion proceeding. See LBP-87-17, 25 NRC 838 (1987).1 Contention 1 concerns
spent fuel pool cooling and contentions 2 and 3 raise environmental issues. The
Commonwealth, NECNP, and Vermont (participating as an "interested State"
under 10 C.F.R. § 2.715(c» each oppose applicant's appeal and argue that the
contentions are admissible. The NRC staff, which opposed the admission of all
three contentions before the Licensing Board, now opposes applicant's appeal
with regard to the spent fuel pool cooling contention (see infra note 7), but supports applicant insofar as it seeks the rejection of the environmental contentions.

1 Under 10 C.F.R. §2.714a(c). applicant may appeal the Licensing Board', order Non the questicn whether the

petition[I] and/or the rcquest[l] for a hearing should have been wholly denied."
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For the reasons explained below, we affirm the Licensing Board's decision
with respect to most of contention 1, but reverse its admission of contentions 2
and 3.

I.

SPENT FUEL POOL COOLING (CONTENTION 1)

NECNP's proposed contention 3 stated that applicant's proposed operating
license amendment authorizing spent fuel pool expansion should be denied
because it violates the single failure criterion.2 The basis for the contention
was NECNP's concern that, due to the added heat load to the pool following
a normal spent fuel discharge, one train of the reactor's residual heat removal
(RHR) system is to be used to supplement the spent fuel pool cooling system and
to keep the pool water temperature within the design limit of 150°F. According
to NECNP, applicant has not established that this method of pool cooling ensures
that both the pool cooling system and the RHR system are single failure proof. In
admitting this contention, the Licensing Board renumbered it "contention 1" and
recast it as follows:
The spent fuel pool expansion amendment should be' denied because, through the
necessity to use one train of the reactor's residual heat removal. system (RHR) in addition
to the .pent fuel cooling system in order to maintain the pool water within the regulatory
limits of 140"F, the single-failure criterion as set forth in the General Design Criteria, and
particularly Criterion 44, will be violated. The Applicant has not established that its proposed
method of spent fuel pool cooling ensures that both the fuel pool cooling system and the
reactor cooling system are single-failure proof.

LBP-87-17, 25 NRC at 864.3 See generally id. at 847-51.
Applicant raises three objections to the Board's admission of contention
1. First. it argues that the doctrines of repose (res judicata and collateral estoppel)
bar the litigation of this issue. Applicant notes that NECNP was a party to
an earlier (1977) spent fuel pool expansion proceeding involving the Vermont
Yankee facility. See LBP-77-54, 6 NRC 436 (1977), aff'd sub nom. Northern
States Power Co. (Prairie Island Nuclear Generating Plant, Units 1 and 2),

2 The Commission'l regulations define "single failure" as
an occum:ru:e which results in !he loss of capability of 1 canponcnt to perfonn its intended lafety
functions. Multiple failulU resulting fran a single occurrence are considered to be 1 lingle failure. Fluid
and electric systems are considcn:d to be designed Igainst an Issumed lingle failure if ncilher (I) 1 single
failure of any active canponcnt (assuming passive canponcnts function properly) nor (2) 1 lingle failure
of a passive component (assuming active canponcnts furu:tion properly), results in 11001 of !he capability
of !he Iystc:m to perform its lafety functions.
10 C.F.R. Part SO, Appendix A, "Definitions and Explanations" (footnote omitted). For a discussion of active and
passive canponents, ,ee ittfra nocc 12.
3 The Ihree contentions, as admincd and rewrlncn by !he Liceming Board, an: let out in Appendix A, along wi!h
!he contentions from which !hey are derived. Set infra 1'1'. 3540.
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ALAB-455,7 NRC 41 (1978), remanded on other grounds sub nom. Minnesota
v. NRC, 602 F.2d 412 (D.C. Cir. 1979). Applicant argues that the issue of the
use of the RHR system to augment spent fuel pool cooling was "available for
litigation" at that time. Brief of Applicant (June 10, 1987) at 14. Citing the
staff's 1977 safety evaluation, applicant asserts that everyone had notice of the
cooling augmentation and that no limit was placed on the frequency with which
the RHR system could be used for this purpose. [d. at 15-18. As applicant sees
it,
[t]he narrower question of how many times [it] should be allowed to call on the RHR System
to augment spent fuel pool cooling is clearly encompassed in the issue of whether [it] should

be allowed to do so at all. This being the case, the doctrines of repose apply.

[d. at 18.
We disagree. As the Licensing Board points out, the record of the 1977
proceeding clearly shows that, at that time, the RHR system was to be used
only in an emergency as a backup or following a full core offload - an event
that may happen only a few times during the life of a plant. LBP-87-17, 25
NRC at 848. There is no mention of any more routine use of the RHR system
to augment cooling of the spent fuel pool. See Letter from D.E. Vandenburgh
(Vermont Yankee Vice President) to NRC (November 5, 1976), Enclosure 2
at 3, 6; NRC Safety Evaluation (June 10, 1977) at 4; NRC Safety Evaluation,
Supplement No.1 (June 20, 1977), at 1-2:
In contrast, the instant application contemplates more frequent, non-emergency use of the RHR system for pool cooling during every fuel offload (i.e.,
the one-third of the fuel routinely removed every 12 to 18 months). See Letter
from R.W. Capstick (Vermont Yankee Licensing Engineer) to NRC (November
24, 1986), Enclosure 1 [hereinafter ''November 1986 Letter", Responses to
Questions 13, 17, 18:' As the staff explains, a normal one-third core discharge,
where the pool is filled, is the worst case for removing the heat load in the
pool.' According to the staff's calculations, using both trains of the spent fuel
pool cooling system is inadequate to perform this function at the initial decay
heat generation rate. As a result, one train of the RHR system (which has
a much greater heat removal capability) would be necessary for at least 68
days. At that time, the decay heat rate will have dissipated such that one train

4 Applicant docs not dispute thi•• Indeed, il apparently has been relying m RlIR augmentation of ,pent fuel
pool cooling for routine ofDOids for lOme time. Su Tr. 35, 59, 61. We leave to the staff to decide whether
applicant has thereby violated the terms of its existing license or any Canmissim zegu!atim•. The staff has
a1rcady noquestcd and apparently obtained a proposed change in applicant" tcchnieal. ,pccilicatim. to add=s Ihi.s
existing situatiat. S66 Letter from Wuren P. Murphy (Vcrmmt Yankee Vice President and Manager of Operations)
to NRC (June 11, 1987); NRC Staff', Brief (JW1C 25,1987) al S, 9.
'During a full care offload, although the pool heat load would be greater, no fuel would remain in the reactor
vessel and thus the RJIR system would be moze readily available to cool the pooL
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of the spent fuel pool cooling system would be sufficient, with the remaining
spent fuel pool train kept in reserve. During the 68-day period, however, the
remaining RHR train would be needed to remove decay heat from the shutdown
reactor. Although the staff acknowledges that limited use of the RHR system
is currently authorized, the increased heat load associated with the requested
amendment (approximately 10 to 15 percent)6 exacerbates the situation and has
"focused the Staff's attention on the need to explicitly assure the availability
of supplemental cooling capacity for the spent fuel pool." NRC Staff's Brief,
supra note 4, Appendix C (Affidavit of John N. Ridgely) [hereinafter "Ridgely
Affidavit"] at 1-3.7 Thus, not only does NECNP believe that a grant of the
requested amendment will mean a different and greater use of the RHR system
. for fuel pool cooling than was contemplated and authorized by the 1977 license
amendment, but the NRC staff does as well. Moreover, it is the additional
circumstance in which the RHR system will be used - not just the frequency
of its use - that is pertinent here to the increased heat load attributable to
the proposed expanded pool capacity. See NRC Staff's Brief at 11. Applicant is
therefore incorrect in its view that there was a fair opportunity in 1977 to litigate
the issue of RHR augmentation of pool cooling for other than an emergency or
full core offload condition and that this issue was subsumed in those addressed
previously!' Consequently, the doctrines of repose simply do not apply. See
Carolina Power and Light Co. (Shearon Harris Nuclear Power Plant), ALAB837, 23 NRC 525, 536-37 (1986) ("[t]he issue to be precluded ••• must be
the same as that involved in the prior proceeding and • • • must have been
actually raised, litigated, and adjudged. Additionally, the issue must have been
material and relevant to the disposition of the first action, so that its resolution
was necessary to the outcome of the earlier proceeding.").
Applicant next argues that the single failure criterion, on which contention 1
is premised, does not apply to spent fuel pools. According to applicant, General
Design Criterion (GDC) 61 is the only GDC clearly applicable to spent fuel pools
and relevant to NECNP's contention, and it does not impose the single failure

!SThe applicant seeks permission 10 increase Vermont Yankcc's apent fuel pool capacity from 2000 10 2870 fuel
assemblies by rencking - Le., replacing the present apent fuel ncb wiIh new ncb thlt allow closer apacing of
the fuel assernb1ies.
7 The ataIl' accounts for its change in position on contention 1 (.ru supra p. 19) by explaining that its "review
of the amendment application was not complete" at the time of the licensing Board's cansidention of the
contention. Ridgely Affidavit at 3. When the ataIl"s review of a maner is not complete, it should lIy 10 and advise
the board and p"rties of when it mtsonably expects to canplete that review. Taking an initially unequivocal
position on I largely unreviewed miner - .. the stall' did here (u. NRC Stall' Response 10 Contentions (April
13, 1987) It 18·19; Tr. 67·71, 75-76) - is unfair 10 a licensing board and the other parties and is limply
unacceptable.
Bin this regard, we are inclined 10 agree with the view expressed by NECNP It the prehesrlng conference
('fr. 78) that, had it luernpted in 1977 10 litigate the use of the RIIR system for apent fuel cooling in other than
an emc:rgency or full core offload situation, the Ipplicant would have vigorously and rucx:essfully opposed ruc:h I
contention .. beyond the acope of the Iic:cme amendment then It issue.
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criterion.9 Applicant acknowledges that, under the current Standard Review Plan
for spent fuel pool cooling, the staff applies ODC 44 as well. See NUREO-0800,
"Standard Review Plan," § 9.1.3 (Rev. 1 - July 1981) [hereinafter "SRP"], at
9.1.3-4 to 9.1.3-5,9.1.3-10.10 ODC 44 requires the safety function of a cooling
water system to be accomplished assuming a single failure. ll Applicant, however,
contends that, because ODC 61 specifically applies to spent fuel pools and ODC
44 only pertains generally to ''Fluid Systems," the former governs here, to the
exclusion of the latter. But even if ODC 44 does apply to spent fuel pools.
applicant continues, NECNP's contention concerns only the failure of "passive
components," and the Commission's regulations do not now apply ODC 44 to
such components. Brief of Applicant at 19-20.1l
Observing that a spent fuel pool cooling system is a ''Fluid System," the staff
argues that both ODC 61 and 44 apply here, and that the latter just "places more
stringent design criteria on the spent fuel pool cooling system." NRC Staff's
Brief at 12. The staff believes these two criteria are therefore consistent, rather
than mutually exclusive. as applicant contends. Ibid. NECNP similarly argues
that more than one criterion may apply. Brief of the New England Coalition on
Nuclear Pollution (July I, 1987) [hereinafter ''NECNP Brief"] at 5.
The Licensing Board took note of "the differences in opinion as to whether
the single-failure criterion is or should be applicable, either through regulatory
requirement or Staff guidance" and determined that it could therefore not rule
out NECNP's contention on legal grounds. LBP-87-17, 25 NRC at 850. In our
view, the Board took the proper course. We agree with NECNP that, in the

9 GDC 61 Itltc:s, al pertinent:

Fw16lorag. GIld /ulnd1illg GIld radioactivity colltTol. The fuel.tonge and handling. ndioactive waste, and
ocher .ystems which may conWn ndioactivily 111111 be designed to allure adequate ..rety under normal
and postulated accident cmditiau. These .ystems .hall be designed ••• with a residual heat removal
capability having reliability and testability Ihst rellects the imporunce to ..rety of decay heat and other
residual heat removal ••••
10 C.F.R. Put SO, Appmdix A, Criterion 61.
10 Applicant points rut, however, that SRPs are not "xegulations." Brief of Applicant at 20. Su infra note 13.
llGDC44Itltc:s:
Coow.g wakr. A aystem to tnnsfer heat from rtructurcs, .ystems, and compOOcntl important to ..rety,
to an ultimate heat link IhalI be provided. The .ystem ..rety function IhalI be to tnnsfer the combined
heat load of Ihcsc rtructurcs, systems, and compoocntl under normal opcnting and accident cooditioos.
Suitable redundancy in compOOcntl and features, and auitable intcrc:atncctions, leak detcc:tim, and
isola tim capabilities shall be provided to assure that for onsite electric power aystem operation (assuming
offsite power is not available) and for offsite electric power system opcntion (assuming onsite power is
not available) the .ystem ..rety function can be accomplished, usuming a aingle failwc.
10 C.F.R. Put SO, Appmdix A, Criterion 44.
12 An active compooent requires mechanical movement to perform its ..rety functim, whereas a passive component
docs not. Leakage !ran a valve Item is an example of • passive compment failure. Lollg Islalld liglolillg
Co. (Shoreham Nuclear Power Station, Unit I), AIAB·788, 20 NRC 1102, 1164 n.3SS (1984), The Commissim'l
regulatiau Itlte:
The cmditionl under which a lingle failure of a passive component in alluid .ystcm lhould be considered
in designing the .ystem agsinlt a .ingle failure are under devc1opment.
10 C.F.R. Put SO, Appmdix A n.2.
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circumstances here, the applicability of the single failure criterion is a "merits,
not a threshold, issue." NECNP Brief at 6. See Houston Lighting and Power
Co. (AlIens Creek Nuclear Generating Station, Unit 1), ALAB-590, 11 NRC 542,
547-49 (1980) (at contention admission stage, boards should determine only if
the contention has basis and specificity, as required by 10 C.F.R. § 2.714(b),
and should not reach the merits). See also Brief of the Commonwealth (June
25, 1987) at 4. The merits nature of the dispute at this stage is evident in the
disagreement between applicant, on the one hand, and the staff and NECNP,
on the other, as to which GDC(s) may apply. Moreover, the status of the SRP
as guidance, rather than a regulatory requirement,13 and the staff's developing
position on the applicability of the single failure criterion to passive components
of a fluid system (see supra note 12) provide added support for the admission
of the contention now and the resolution of its merits later, following at least
discovery and possibly hearing.14
Applicant's final argument with regard to contention 1 is that the Licensing
Board has sua sponte injected a new issue into the contention (a temperature
limit of 1400f), without complying with the appropriate Commission rules. Brief
of Applicant at 20-21. On this score, we agree with applicant.
NECNP's original contention 3 referred to Vermont Yankee's existing design
limits for pool water of 150°F. See Appendix A, infra p. 35. The Licensing Board
noted that, although that temperature (1500f) was used in the 1977 evaluation
of the pool, the current SRP, "which was adopted in 1981, provides that pool
water temperature be kept to 140°F, except in the event of 'abnormal heat
load.'" LBP-87-17, 25 NRC at 850-51. The Board thus decided that 140°F is
the applicable temperature, "unless the Applicant can demonstrate why some
other temperature should be controlling." [d. at 851.
What the proper temperature limit for the pool should be is an issue unto
itself." NECNP or another intervenor might well have attempted to raise this
13 GDCa and other regulations embody mWmum requirements. SRP provisions. "regulatory guides.M and the like
offer Ilaff guiclmcc on how regulatory requirements can be met. Applicants, however, may Ikmorrstrale that other
mcans no( lpCcified in the iliff guiclmcc will accanplish the lime goals. COlUumen P~r Co. (Big Rode Point
Nuclear Plant), ALAB·725, 17 NRC 562, 567 0.7, 568 0.10 (1983).
14 In addition, contention 1 asserts that, because one train of the RHR will be needed to augment the spent fuel
pool cooling system, applicant hIS also failed to demonstrate canpliaocc with the single failure criterion IS it
applies to the usc of the RlIR for rc&ctor core cooling. The Uccnsing Boanl thus Cltpccts the parties to explore
~e need for a redundant RlIR system for decay heat removal pu~ during periods of cold shutdown ••• as
part of this contention.M LBP·87·l7, 25 NRC at 850. Apart from the more general argument that litigation of the
use of the RHR IYItcm is boned by the docuincs of repose - an argument we have rejected - applicant docs
no( now challenge this aspect of contention 1.
1~ The ,tafT atgIIes thlt the "temperature difference ••• docs no( go to the substance of [the contention1, but affects
how that contention should be evaluated. M NRC Staff's Brief at 7. It thus believes that the contention as rewritten
by the Board "fairly characterizes NECNP's Contention 3." It!. at 8. The focus of the original contention. however,
WlS on whether the lingle failure criterion is violated; thlt version simply Issumed that the temperature limit for
the pool was 150", and it did 1101 COllUM ,ltal il should b. w-r. Su Appendix A, iltfra p. 35. We therefore
disagree with the Itaff that the Boanl did not add anything of substance to the contention. We also disagree with
the ,tafT', notion thlt the method of evaluating a cmtention and the issue it raises - Le., the determination of

(Co1\linu.td)
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as an issue but did not. The Licensing Board has thus sua sponte added this
otherwise uncontested issue to the proceeding. The Commission's regulations
permit boards in operating license proceedings to examine and decide "[m]atters
not put into controversy by the parties," but only after a determination that "a
serious safety, environmental, or common defense and security matter exists." 10
C.F.R. § 2.76Oa. Whether this regulation authorizes a board to raise such an
issue sua sponte in an operating license amendment proceeding is not clear. See.
e.g., 44 Fed. Reg. 67,088 (1979); Consolidated Edison Co. of New York (Indian
Point Nuclear Generating Unit 3), CLI-74-28, 8 AEC 7 (1974).16 In any event.
a board invoking its section 2.76Oa sua sponte authority must set forth such
a determination "in a separate order which makes the requisite findings and
briefly states the reasons for raising the issue." Texas Utilities Generating
Co. (Comanche Peak Steam Electric Station, Units 1 and 2), CLI-81-24, 14
NRC 614, 615 (1981). The Commission itself then reviews the determination
and decides if the sua sponte issue should remain in the proceeding. See id., CLI81-36, 14 NRC 1111 (1981). See also Houston Lighting and Power Co. (South
Texas Project. Units 1 and 2), LBP-81-54, 14 NRC 918, 922-23 & n.4 (1981).
The Licensing Board here has failed to comply with these Commission
requirementsP We therefore strike the Board's reference in contention 1 to
the "regulatory limits of 140°F" and substitute "design limits of 150o P' from
NECNP's original contention 3.18 Otherwise, we affirm the Board's admission
of the contention, as rewritten.

ll.

ENVIRONMENTAL ISSUES (CONTENTIONS 2 AND 3)

Before addressing the parties' substantive arguments concerning the Licensing Board's admission of contentions 2 and 3, a procedural question commands

what regulatoty standard should apply - is not a matter of substance. Indeed, separate canentims thlt challenge
the application
a plrticulu regulatoty standard or guide are often admitted to a proc:ccding and \bus cannot be
.Iid to be tacking in substance.
16 Applic:an! does not argue. however, that boards do not have IUllpane authority in amendment proceedings. Se,
Brie! of Applicant at 20-21.
17 We thus reject NECNP', brief argument that it was "surely well wilhin the Board'i discretion to make the
instant [temperature] change." NECNP Brie! at 6.
111 Our dctcrminatiat in this regard, however, is withoul prejudice 10 any effort the Ucensing Board might undertake
10 comply with the Commissiat', sua apatte rules.
We note, however, thaI the Board assumed incorrcctly thaI the iliff's SRP did not adopl14O"F as the tc:mpenture
limit for spent fuel pools until the 1981 revision of § 9.13. Su LBP-87-17, 2S NRC at 8S(}.51; Tr. 73-74. In
fact, the SRP in effect at the time
the 1977 pool expansiat proceeding also provided for a pool temperature
of 140°F. Su NUREG-75ftl87, SRP, §9.1.3, at 9.13-5. It is therefore not evident 10 us why or when Vermont
Yankcc', technical 'pecificatiat of ISO"F was approved. Indeed, the confusion continues. Su, ~.g., November
1986 Letter, Questioo 17 and Response. We therefore expect that. irrespective
whether the Ucensing Board
again aucmpu 10 raise this issue sua sponte, the staff will fulliU its n:spalSlDility and n:solve this discrepancy. Su
Tr.74.

or

or

or

2S

our attention. The staff suggests that. once we have found one contention admissible, consideration of the others is "not contemplated by 10 C.F.R. § 2.714a." It
nonetheless urges us, "[iJn the interest of judicial economy," to consider and
reverse the Board's admission of contentions 2 and 3. NRC Staff's Brief at
19. Neither the applicant nor the intervenors express any views on this matter.
We agree with the staff that the situation presented here is not explicitly
contemplated by section 2.7I4a. That provision contains a limited exception
to the general rule prohibiting interlocutory appeals. A petitioner may appeal
a board ruling that denies the entirety of its petition to intervene or for a
hearing. 10 C.F.R. § 2.7I4a(b). So too, a party other than such petitioner (usually
an applicant) may appeal a board ruling granting intervention or a hearing,
on the issue of whether such request "should have been wholly denied." 10
C.F.R. § 2.714a(c) (emphasis added). Thus, an argument could be made that.
in a section 2.714a(c) appeal, once one admissible contention of a particular
petitioner is found, the remainder of the appeal can be dismissed.
In this case, at least as to applicant's objections to the admission ofNECNP's
contentions, we might well conclude our review now, having found most of
contention 1 admissible. Applicant's complaints, however, are also directed to the
admission of the Commonwealth's contentions I and II. Although in admitting
these contentions the Licensing Board combined both of them with portions of
NECNP contention 5 and renumbered them as contentions 2 and 3, we believe
that applicant is nonetheless entitled to our .further consideration of its claim
that the Commonwealth's petition "should have been wholly denied." We will
therefore also review the Licensing Board's decision insofar as it concerns the
admission of contentions 2 and 3.
Even if the unusual procedural posture of this case did not dictate our review
of the other contentions, however, the terms and spirit of section 2.714a. as
interpreted by our cases over the years, are flexible enough to allow appeal
boards discretion in this regard.19 The focus of 10 C.F.R. § 2.714a(c) is on
when and whether an order is "appealable" - an inquiry that takes place
at the time the appeal is filed. Hence, our cases refer to the appellant's
"claim" or "complainL" See, e.g., Long Island Lighting Co. (Shoreham Nuclear
Power Station, Unit 1), ALAB-861, 25 NRC 129, 136 (1987); Duke Power
Co. (Catawba Nuclear Station, Units 1 and 2), ALAB-687, 16 NRC 460,
464 (1982), rev'd in pari, CLI-83-19, 17 NRC 1041 (1983). Nor does the
language of section 2.714a suggest that an order that is appealable at the
time an appeal is filed necessarily loses its appealability once an admissible

19 The "1egislative histmy" of the leCtion,. however.
43 Fed. Reg. 17.798 (1978).

,hed, no light at this matter. Su 37 Fed. Reg. 28.710 (1972);
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contention is found. 20 Instead, past cases simply reflect appeal boards' exercise
of discretion concerning the need and desirability of reviewing other contentions,
once one admissible contention is found. Compare Mississippi Power and Light
Co. (Grand Gulf Nuclear Station, Units 1 and 2), ALAB-130, 6 AEC 423, 424,
426 n.9 (1973) (once board found that petitioner had at least one admissible
contention, there was no "need" to examine any others) with Duquesne Light
Co. (Beaver Yalley Power Station, Unit No. I), ALAB-I09, 6 AEC 243, 244
& n.3 (1973) (in applicant's appeal from licensing board admission of three
contentions, appeal board found two contentions admissible and expressed no
view as to the third). C[. Louisiana Power & Light Co. (Waterford Steam Electric
Station, Unit 3), ALAB-125, 6 AEC 371, 373 (1973) (in intervenor's section
2.714a(b) appeal from a licensing board rejection of his five contentions, appeal
board examined and found admissible all five contentions).:Z1
As we show below. this proceeding provides a particutiu'ly appropriate
opportunity for the exercise of our discretion to examine both of the remaining
contentions admitted by the Licensing Board and challenged by applicant
on appeal. That is, each contention is inherently inadmissible. See generally
Philadelphia Electric Co. (peach Bottom Atomic Power Station, Units 2 and 3),
ALAB-216, 8 AEC 13, 20-21, modified on other grounds. CLI-74-32, 8 AEC
217 (1974) (one purpose of basis and specificity requirements for contentions
is to assure hearing process is not improperly invoked and issues raised are
appropriate for litigation in the particular proceeding).
A.

Contention 2

In its contention 5, NECNP complained broadly that the NRC has not
complied with the National Environmental Policy Act of 1969 (NEPA), 42
U.S.C. §4321. and the Commission's own environmental regulations, 10 C.F.R.

20 0Iherwise. Ihe outcome of a case could be determined by Ihe order In which an appcat board considers Ihe
c:mtentions being challenged.
21 In TClr<U UtililiuEuclricCo. (Comanche Peak StcamEl.eeuic Statim. Unit 1),ALAB-868,2SNRC 912, 916-17
(1987),1he board majority affirmed the Uc:enalng Board'. admissim of a contention In amended fonn. The majority
also found Ihat, IS a c:msequcnce of lnte:rvenors'lhus having me admissible contention. .n earlier let of appeals
from the admission of Ihe c:mtcntim IS originally proffered "no longer [lay) under 10 C.F.R. §2.714a(c)." That
case, however, involved Ihe peculiar (if not urrlque) circumstances of (1) appeals (by applicants and the Itlff)
from Ihe adnUssion of • contcntim, followed Ic:rlatim by (2) indefinite dcfcml of Ihese Ippeals pending receipt
of Cmunission guidance on the proper lcope of such c:mtcntion. (3) Intervenors' amendment of the original
contention In an effort 10 comply with Ihe subsequent Commission guidance, (4) licensing Board admission of
the amended c:ontcntion. and (5) a lecond let of appeals challenging Ihe adnUssion of the amended c:ontcntion. The
dissent also noted Ihat the original c:ontcntion was subsumed within Ihe amended version. 14. at 939 n.1. In the
c:ircumstances, we Ihus believe that the majority oplnim In COm4N:M P6al can be viewed as yet another example
of an appeal board'. exercise of discrc:tion wilh regard to Ihe scope of ita consiclcntion of • acction 2.714a(c)
appeal
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Part 51. The basis for the contention essentially had two parts.22 As pertinent
here, the first part referred to an accident scenario set forth primarily in NECNP
contention 1 and supported by references to several NRC staff studies. See New
England Coalition on Nuclear Pollution's Response to Board Order of February
27, 1987: Statement of Contentions and Standing (March 30, 1987) at 8-9,
2-4.23 The Licensing Board summarized the accident as a combination of the
following circumstances:
(1) the greater likelihood of failure in the event of an accident of a GE Mark I BWR
containment (as is used at Vennont Yankee) as contrasted with other designs; (2) the location
of the pool in the reactor building. which is not designed to uke severe accident loads;
(3) the failure of the pool or its cooling systems to be designed to accommodate such
severe accident loads; (4) the possibility of hydrogen lealcage to the reactor building in
such an accident, resulting in hydrogen deflagration and detonation; and (5) an increase in
potential consequences of such an accident by the 40% increase in the amount of fuel stored.
panicularly because of the increased inventory of cesium and strontium.

LBP-87-17, 25 NRC at 845. The Board also noted that such a scenario is
considered "clearly a 'beyond design basis accident.' " [d. at 846. In the first part
of its basis for contention 5, NECNP claimed that, because of the substantially
increased risk to the public health and safety attributable to this scenario, the
proposed license amendment is a major federal action significantly affecting
the quality of the environment, for which NEPA and 10 C.P.R. § 51.20 require
an environmental impact statement (EIS). Commonwealth contention I did not
specifically refer to NEPA or the need for an EIS, but it set forth a similar
accident scenario. See Appendix A, infra pp. 36-38.
The Licensing Board combined the EIS portion of NECNP contention 5 with
Commonwealth contention I and redrafted and admitted them as contention 2:
The proposed amendment would create a situation in which consequences and risks
of a hypothesized accident (hydrogen detonation in the reactor building) would be greater
than those previously evaluated in cormection with the Vennont Yankee reactor. This risk
is sufficient to constitute the proposed amendment as a "major federal action significantly
affecting the quality of the human environment" and requiring preparation and issuance of
an Environmental Impact Statement prior to approval of the amendment.

LBP-87-17, 25 NRC at 864. The Board initially determined that litigation of
this type of contention is permitted under the Commission's regulations (see
10 C.P.R. § 51.104), although it also noted that there have been no spent

22n.e Licensing Boan! accordingly divided NECNP c:ontcntim S into two 'egmc:nts, me or which WII admiued
as "c:ontcntion 2" and Ihe other as "c:onIC21tion 3." The portion
NECNP cartentim S lhat b now cmtcntim 3
b discussed lll{ra pp. 32-34.
23NECNP cartentim 1. which Ihc Licensing Board rejected, b not involvod in !his appeal Su LBP-87-17, 2S
NRC at 844-47.

or
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fuel pool expansion cases for which an EIS haS been required. [d. at 853.24
The Board cited Pacific Gas and Electric Co. (Diablo Canyon Nuclear Power
Plant, Units 1 and 2), CLI-86-12, 24 NRC I, 12, rev'd on other grounds
sub nom. San Luis Obispo Mothers for Peace v. NRC, 799 F.2d 1268 (9th
Cir. 1986), in which the Commission stated that the need for an EIS in a
spent fuel pool proceeding must be determined on a case-by-case basis. The
Board also stressed the Commission's requirement that a petitioner who seeks
an EIS must allege some specific deficiency in the environmental evaluation
or demonstrate sufficient impacts to warrant an EIS. LBP-87-17, 25 NRC at
853. The Board then concluded that the accident scenario described by NECNP
and the Commonwealth provided the requisite specificity for an EIS contention
demanded by Diablo Canyon. [d. at 854.
In addition, the Licensing Board rejected the staff's argument that the
Commission's "Policy Statement on Severe Reactor Accidents Regarding Future
Designs and Existing Plants," 50 Fed. Reg. 32,138, 32,144-45 (1985), bars
litigation of this contention. The Board construed that policy as prohibiting only
the consideration of control or mitigation measures to counter the effects of a
severe (i.e., beyond design-basis) accident In the Board's view, this prohibition
"does not extend to the NEPA-mandatcd consideration of the risks of such an
accident." LBP-87-17, 25 NRC at 854-55 (emphasis in original). The Board
thus admitted the contention insofar as "it asserts that the particular accident
scenario set forth . . . represents an impact serious enough to warrant an EIS
to discuss its risk." [d. at 855. According to the Board, that discussion of risk
would be pursuant to the Commission's Interim Policy on "Nuclear Power Plant
Accident Considerations Under the National Environmental Policy Act of 1969,"
45 Fed. Reg. 40,101 (1980) [hereinafter "NEPA Policy Statement"]. LBP-87-17,
25 NRC at 855.
Applicant presents three basic arguments why the Licensing Board erred
in admitting contention 2. First, it asserts that an "environmental assessment"
is essentially a jurisdictional prerequisite for a contention that claims an EIS
is required.25 Because the staff has not yet issued its assessment, applicant
argues that the contention is premature, and the Board's admission of it is thus
conditional- a practice prohibited by Catawba, ALAB-687, 16 NRC at 46667. Second, applicant argues that the Commission's environmental regulations
exclude the license amendment here at issue from those actions requiring the
preparation of an EIS. Applicant asserts that this amendment "involves no
significant hazards consideration" and therefore falls within the categorical
exclusion provided in 10 C.F.R. § 51.22(c)(9). Third, applicant argues that
24 Section S1.1M provides gcncra11y !hat matters within the scope of NEPA may be raised in NRC hearings.
25 An environmental as.essment is. concise .tatement wually prepared to "[a]id the Canmission', compliance
with NEPA when no environmental impact .tatement is nca:ssary." 10 C.F.R. IS1.14(a).

29

there is no nexus between the contention and the proposed amendment. The
expansion of the spent fuel pool will effect no alteration in the containment or
the pool cooling system; the only change will be an increase in the fuel assembly
inventory. To the extent that that increases the potential consequences (and thus
the risk) of an accident, that is true in every spent fuel pool expansion case. The
Commission, however, has not placed such cases in the "EIS required" category
(see 10 C.F.R. § 51.20). According to applicant, this indicates that the potential
of increased risk from increased fuel inventory is not an appropriate basis for
finding a major federal action significantly affecting the quality of the human
environment, so as to require the preparation of an EIS. Brief of Applicant at
21-26.
We are not persuaded by any of applicant's arguments. First, although some
environmental contentions must abide the issuance of the staff's environmental
assessment (see infra pp. 33-34), that is not always the case. Catawba. CLI-8319, 17 NRC at 1049. Here, the staff has already indicated that it is preparing
an environmental assessment, not an EIS. Tr. 91. Further, the risk scenario that
provides the basis for contention 2 is unlikely to be affected by anything in that
assessment, given the latter's brevity and purpose. See supra note 25. Thus, in
these circumstances, there would have been no cause for intervenors to await the
issuance of the environmental assessment before proffering this particular EIS
contention. It is therefore neither premature nor conditional. The short answer
to applicant's second argument is that the Commission has not yet made a "no
significant hazards" determination in this case. Only if and when it does so.
would the categorical exclusion in 10 C.F.R. § 51.22(c)(9) apply here so as
to preclude an EIS. Lastly, applicant's syUogistic nexus argument is at odds
with the case-by-case determination of the need for an EIS required by the
Commission's Diablo Canyon decision, 24 NRC at 12.
The staff's argument, however, comes closer to the reason contention 2
must be rejected as a matter of law. The staff complains that the contention
is premised on "a comparative assessment of risks involving spent fuel pools
for a chain of unlikely events." NRC Staff's Brief at 14. The staff points out that
the environmental consequences of the accident scenario in the contention have
never been evaluated, nor were they required to be, for the Vermont Yankee
facility.ld. at 14-15 (citing the Commission's NEPA Policy Statement and San
Luis Obispo Mothers for Peace v. NRC. 751 F.2d 1287 (D.C. Cir. 1984). afl'd
en bane. 789 F.2d 26, cert. denied. _ U.S. - > 107 S. Ct. 330 (1986». The
staff asserts that it thus would be anomalous to require for a license amendment
an EIS addressing remote and highly improbable consequences, when there was
no such requirement for the operating license itself. Id. at 15.
The staff could have taken its point one step farther. As the D.C. Circuit held
in San Luis Obispo. 751 F.2d at 1301, NEPA does not require NRC consideration
of severe, beyond design-basis accidents because they are, by definition, highly
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improbable - i.e., remote and speculative - events.26 See also Philadelphia
Electric Co. (Limerick Generating Station, Units 1 and 2), ALAB-819, 22 NRC
681, 697, 698 (1985), aff'd in part and review declined, CLI-86-5, 23 NRC 125
(1986); Public Service Electric and Gas Co. (Salem Nuclear Generating Station,
Unit 1), ALAB-650, 14 NRC 43,62-63 n.29 (1981), ajJ'd sub nom. Township
of Lower Alloways Creek v. Public Service Electric and Gas Co., 687 F.2d
732 (3d Cir. 1982). The scenario that provides the basis for intervenors' claims
of increased risk in contention 2 is just such an accident See LBP-87-17, 25
NRC at 845, 846, 854. Thus, the Licensing Board erred in its belief that NEPA
"mandate[s]" consideration of the risks of the accident hypothesized here. [d. at
854-55.
To the extent that the Commission ever considers the environmental impact
and risks of a beyond design-basis accident, it does so as an exercise of
discretion under its 1980 NEPA Policy Statement. San Luis Obispo, 751 F.2d
at 1301. The Licensing Board, however, erred in assuming that that policy
statement applies to this proceeding. See LBP-87-17, 25 NRC at 855. Nothing
in the language of the statement indicates that it was intended to apply to a
license amendment proceeding. More important, by its terms, the policy applies
to those cases where there has already been a determination that a major federal
action significantly affecting the environment is involved and hence an EIS
is necessary; it therefore directs what should be included in the EIS (i.e.,
consideration of the environmental impacts of a severe accident), not whether
the EIS is required in the first place. See 4S Fed. Reg. at 40,101-04.27 Thus,
before the NEPA Policy Statement is even invoked, there must be some basis
for requiring an EIS other than a claim of increased risk from a beyond designbasis accident scenario. In contrast, intervenors' claim here is just that: i.e.,
the proposed action (expansion of the spent fuel pool) will significantly affect
the environment, thereby requiring an EIS, because of the risks of the beyond
design-basis accident scenario they have described.
In sum, intervenors cannot use a beyond design-basis accident scenario
to "bootstrap" their way to an admissible contention that asserts an EIS is
required to examine the environmental risks of such an accident Neither the
Commission's NEPA Policy Statement nor the statute itself provides a legally
cognizable basis for contention 2.28 We therefore reject it
UTIle court refers

\0 ruch .ccidents IS "C1ass N"UIC" - the terminology previously used by the Comminion
\0 describe aevere .ccidents of very low probability, Involving .igni!icant deterioration of the fuel and much of

c:mtainment.
'r1 TIle Commonwealth m:ognizcs this distinction between the .dequacy of the contents of an EIS and the need
\0 prepare one. S,. Brief of the Commonwealth.t 1()'11.
28 We IIrCSS that we an: 1101 ruling out all emtentiona in apatt fuel pool proceedings that claim an EIS is
requUed. Only emtentiau th.t an: premised at claims of increased risk from beyond design.basil .ccident
accnuiOi an: not litigable - IS • maUC::r of law under NEPA, and "as • maUC::r of discrctiat under the NRC',
NEPA Po!icy StstemenL
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B.

Contention 3

As previously discussed, NECNP contention 5 stated generally that the NRC
had not complied with NEPA and its own environmental regulations. See supra
pp. 27-28. The second part of the basis for that contention asserted that, at a
minimum, the staff must prepare an environmental assessment (see supra note
25) and must consider alternatives to the proposed spent fuel pool expansion
- specifically, dry cask storage and independent pool storage. NECNP also
noted that it "expects to change this contention at such time that NEPA-related
documents are issued by NRC." Appendix A, infra p. 39. Commonwealth
contention II likewise complained about the lack of an environmental assessment
and the NRC's failure to consider the alternatives of dry spent fuel storage and
"an in-ground spent fuel pool" (i.e., an independent storage facility). Appendix
A, infra pp. 39-40.
The Licensing Board struggled with these contentions. It noted applicant's
and the staff's arguments that the contentions are premature and would have to
await the issuance of the staff's environmental assessment; admission now would
be conditional and thus barred by Catawba, ALAB-687. The Board recognized
that NEPA obliges the agency, rather than applicant, to analyze alternatives
to the proposed action, and that the adequacy of the staff's review is subject
to litigation. But the Board worried that delay in the issuance of the staff's
environmental assessment could effectively deprive petitioners (NECNP and the
Commonwealth) of their hearing rights. In this regard, the Board observed that,
if it rejected all of the petitioners' contentions now, it would have to dismiss
petitioners and terminate the proceeding.29 Petitioners' only recourse once the
environmental assessment was issued would be to seek, in essence, a reopening
of the proceeding - a task more difficult than filing a late contention. The Board
went on to note that, although the Commission's regulations do not require
applicant to submit environmental documents in connection with its license
amendment application, applicant nevertheless provided some such information
in response to the staff's informal requests and guidance. Thus, after scrutinizing
the decisions of both the Commission and us in Catawba. CLI-83-19 and
ALAB-687, the Licensing Board decided to admit the environmental assessment
contentions now - changing their focus, however, from the staff's to the
applicant's consideration of alternatives. LBP-87-17, 25 NRC at 855-60. They
were combined into contention 3, which states:
The Applicant has failed to submit an adequate analysis of alternatives to the proposed
action, as requi~ by §§ 102(2XC) and 102(2)(E) of the National Environmental Policy
Act, 42 U.S.c. §§ 4332(2)(C) and 4332(2)(E), and implementing NRC regulatioos or guidelines. Specifically, the Applicant has failed to analyze adequately the alternatives of (I) dry

29The BoanI'. obseration is curious, inasmuch u it had already admitted cmtcntioos 1 and 2.
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cask storage and (2) independent pool storage. Both of these alternatives are available
tions and provide obvious safety advantages oyer the instant proposal

0p-

[d. at 864.
The applicant's objection to contention 3 is brief and to the point the focus
of environmental contentions should be the adequacy of the staff's analysis, not
the applicant's. The contention, as rewritten by the Board, -is thus inadmissible
on its face and must be rejected. Brief of Applicant at 27 (citing Boston Edison
Co. (pilgrim Nuclear Generating Station, Unit 2), ALAB479, 7 NRC 774, 79394 (1978». We agree generally with applicant that environmental contentions
should be directed to whether the NRC staff has fulfilled its obligations under
NEPA. But as explained below, some admissible environmental contentions may
properly focus on an applicant's environmental analysis. The contention at issue
here, however, is not one of them and therefore we agree that it must be rejected.
Contention 3, as originally proposed by NECNP and the Commonwealth,
correctly related to the staff's environmental assessment and consideration of
alternatives. That assessment, however, has not yet been issued. NECNP itself
noted the "preliminar[y]" nature of its contention and stated that it expects
to change it when the staff's NEPA evaluation is issued (see Appendix A,
infra p. 39) - making it precisely the type of baseless, conditional contention
prohibited by Catawba, ALAB-687, 16 NRC at 466-67.
In an effort to rehabilitate the contention or to cure this infirmity, the
Licensing Board shifted the focus to applicant's environmental analysis. The
Board reasoned that the environmental information already provided to the staff
by applicant - albeit not required by the regulations - was enough to justify
this change in focus and to avoid deferral of the contention pending issuance
of the staff's environmental document.3o To be sure, as the Commission held
in Catawba, CLI-83-19, 17 NRC at 1049, and we recognize supra p. 30, some
environmental contentions can be formulated and admitted before issuance of the
relevant staff document - namely, those unlikely to be affected by the staff's
forthcoming analysis (like contention 2), and those based on information required
to be provided in an applicant's "environmental report" (ER). Contention 3 fits
into neither category. The heart of the contention (at least as intervenors initially
intended) goes to the adequacy of the staff's consideration of alternatives. See
Tr. 100, 107. As for the information already supplied by applicant, it in no way
lOThe Board also lUted that contentions foc:using on an applicalll'l consideration of alternatives have been
admitted in oIher spent fuel pool expansion proceedings. citing Pacific G... alld Euetric Co. (Diablo Canyon
Nuclear Power Plant, Units 1 and 2), LBP·86-21. 23 NRC 849. 869 (1986). S•• alro Brief of lite Commonwealth
.t 15. In that case, however, lite lUff had a!rc:ady issued its environmental assessment .bout one monlh before lite
Ucensing Board', order (;I •• 51 Fed. Reg. 19.430 (1986», and. in .ddition, no party objCCled to lite admission of
lite contention. LBP·86-21. 23 NRC.t 869. In any event. that Ucensing Board decision hu not been !eViewed on
appeal and Ihua does not have p=dential effect IS to issues of law. Dw P0W6T Co. (Olerokee Nuclear Stltim,
Units 1.2, and 3), ALAB-482, 7 NRC 979, 981 n.4 (1978).
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resembles the substantial data and analyses required in an ER and to which the
Commission referred in its Catawba decision. See Letter from Warren P. Murphy
(Vermont Yankee Vice President and Manager of Operations) to NRC (April
25, 1986) at 2-3, Enclosure (Replacement Report) at 4_6.31
Thus, the Board's attempt to transform an otherwise baseless, premature contention into one that is admissible has failed. As NECNP's own contention 5
contemplated, intervenors must await the issuance of the staff's environmental assessment and, then if dissatisfied with its consideration of alternatives.
formulate promptly an appropriate contention in accordance with the Commission's regulations for late-filed contentions, 10 C.F.R. §2.714(a)(I).31 Cj. Consumers Power Co. (Big Rock Point Nuclear Plant), ALAB-636, 13 NRC 312,
330-31 (1981) (Licensing Board should have awaited issuance of staff environmental assessment of spent fuel pool expansion proposal before determining
that it was inadequate).
Insofar as the Licensing Board's decision (LBP-87-17, 25 NRC 838) admits
contention 1, it is affirmed, subject to the substitution of the phrase "design
limits of 150°F' for "regulatory limits of 140OP'; otherwise the decision is
reversed. with respect to contentions 2 and 3. Because the Commonwealth of
Massachusetts has failed to submit at least one admissible contention, it is
dismissed as an intervenor in this proceeding (see 10 C.F.R. § 2.714(b»; the
Commonwealth, [however, is already authorized to participate as an interested
I
State pursuant to, 10 C.F.R. §2.715(c). See LBP-87-7, 25 NRC 116, 118 (1987).
It is so ORDERED.
I

FOR THE APPEAL BOARD
C. Jean Shoemaker
Secretary to the
Appeal Board

31 An ER is noquired fot • cmstruction pennit and operating license. but not for • license Intendment .pplica.
tion. 10 c.F.R. §§ 51.50. 51.53. The infonnation that must be included in an ERis described in 10 c.F.R. §§51.45.

51.51.51.52.
3lThe assessment is expected soon. Tr. 91.
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APPENDIX A

Co)
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Contentions as Admitted

Derivation·

Contention 1

NECNP Contention 3

The spent fuel pool expansion amendment should be denied
because, through the necessity to use one train of the reactor's residual heat removal system (RHR) in addition to the
spent fuel cooling system in order to maintain the pool water within the regulatory limits of 140°F, the single-failure
criterion as set forth in the General Design Criteria, and
particularly Critenon 44, will be violated. The Applicant
has not established that its proposed method of spent fuel
pool cooling ensures that both the fuel pool cooling system
and the reactor cooling system are single-failure proof.

The spent fuel pool expansion amendment should be denied
because it violates the single failure criterion.
Basis: Should this amendment be approved, it would be
necessary under certain conditions to use one train of the
reactor's residual heat removal system (RHR) in addition
to the spent fuel pool cooling system in order to maintain
the pool water within the design limits of 150oP. (See
Vermont Yankee Spent Fuel Storage Rack Replacement
Report, April, 1986, at 56-59 and Response to Request
for Additional Information-Proposed Change No. 133,
Spent Fuel Pool Expansion, November 24, 1986, responses
to questions 16 and 17). The heat load in the pool after
a normal fuel discharge is roughly 50% greater than the
design capacity of both trains of the spent fuel cooling
system. While Applicants assert that the two pumps in one
RHR train are single active failure proof, they have not
demonstrated that there is no single failure in the RHR
system components and power supplies that would not
disable the single train of RHR.

·New England Coalition on Nuclear Pollution's Response to Board Order of February 'IT, 1987: Statement of Contentions and Standing (March 30, 1987) It 6-7, 8·10;
Contentions of the Canmonwealth of Massachusetts (March 30,1987) at 1·3.

Contentions as Admitted

Derivation
Moreover. under conditions where one RHR train is needed
for spent fuel pool cooling. there is only one train available
for decay heat removal from the core. Applicants have not
established that this leaves a single failure proof method of
cooling the core.
In summary. Applicants have not established that their
proposed method of spent fuel pool cooling ensures that
both the fuel pool cooling system and the reactor cooling
system are single failure proof.

eN

Contention 2

NECNP Contention 5

The proposed amendment would create a situation in which
consequences and risks of a hypothesized accident (hydrogen detonation in the reactor building) would be greater
than those previously evaluated in connection with the
Vermont Yankee reactor. This risk is sufficient to constitute
the proposed amendment as a "major federal action significantly affecting the quality of the human environment" and
requiring preparation and issuance of an Environmental Impact Statement prior to approval of the amendment.

The NRC has not complied with the provisions of the
National Environmental Policy Act nor of its own rules in
10 C.F.R. Part 51.

0'1

Basis (in pertinent part): The bases for Contentions 1-4
are reasserted herein. The National Environmental Policy
Act requires the preparation of an environmental impact
statement detailing. inter alia, the environmental impact
of the proposal and considering alternatives, for any "major federal action significantly affecting the quality of the
human environment." 42 U.S.C. § 4332(C). The proposed
amendment, which would substantially increase the risk to

Contentions as Admitted

Derivation
public health and safety associated with operation of the
Vermont Yankee plant, is such an action. NRC has not prepared an environmental s'tatement, as required by law and
by 10 C.F.R. 51.20.

Commonwealth Contention I
The Commonwealth contends that the license amendment
proposed by Vermont Yankee Nuclear Power Corporation
("Licensee'') is inconsistent with the protection of the public
health and safety and the environment.
~
~

Basis:
1. Probalistic [sic] risk studies of boiling water reactors
indicate that the expected frequency of severe accidents at such reactors is non-negligible.
2. In the event of a severe accident, a significant quantity
of hydrogen gas could be generated and such gas could,
through containment leakage or failure, be released
into the reactor building.
3. The hydrogen gas which could be released into the
reactor building as a result of a severe accident would
likely burn or detonate and would thereby generate
pressure which would threaten the structural integrity
of the containment building.

Contentions as Admitted

Derivation
4. The spent fuel pool of the Vermont Yankee Nuclear
Power Station is so located that in the event of a severe accident resulting in hydrogen gas being released
into the reactor building, it is possible that either: (a)
spent fuel cooling systems will be damaged and rendered inoperable with restricted access to the building
preventing their repair; or (b) the structural integrity of
the spent fuel pool will be breached.
5. Inadequate cooling of fuel in the spent fuel pool or a
breach in the structural integrity of the spent fuel pool
can result in a radiological release.
6. Allowance of the proposed license amendment would
increase the amount of spent fuel stored in the spent
fuel pool and, thereby, increase the magnitude of the
possible radiological release that could occur in the
event of a severe accident.

tH
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Contention 3

NECNP Contention 5

The Applicant has failed to submit an adequate analysis of alternatives to the proposed action, as required by
§§ 102(2)(C) and 102(2)(E) of the National Environmental Policy Act, 42 U.S.C. §§4332(2)(C) and 4332(2)(E),
and implementing NRC regulations or guidelines. Specifically, the Applicant has failed to analyze adequately the alternatives of (1) dry cask storage and (2) independent pool

The NRC has not complied with the provisions of the
National Environmental Policy Act nor of its own rules in
10 C.F.R. Part 51.
Basis in pertinent pare NRC rules (10 C.F.R. 51.21) require the preparation of an environmental assessment for
all licensing and regulatory actions except those identi-

W
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Contentions as Admitted

Derivation

storage. Both of these alternatives are available options and
provide obvious safety advantages over the instant proposal.

fied as requiring an impact statement (Listed in 10 C.F.R.
S1.2O(b) or categorically excluded in § S1.22(c». This proposed amendment is listed in neither section and thus requires at a minimum the preparation of an environmental
assessment. That document has not been prepared.
While NECNP expects to change this contention at such
time that NEPA-related documents are issued by NRC, it
can state preliminarily that two areas of specific concern to
it are the consideration of alternatives to the proposed action and consideration of the increased risk to public health
and safety. In particular, serious consideration should be
~iven to the alternatives of dry cask storage and independent pool storage, both of which provide obvious safety
advantages over the instant proposal. On July 2, 1986, the
NRC licensed an independent spent fuel storage installation
using dry casks for the two Surry plants in Virginia.

Commonwealth Contention II
The Commonwealth contends that the NRC has failed to
comply with its own rules and, as a result, has failed to
consider alternatives to the proposed action such as the
construction of a dry spent fuel storage facility or an inground spent fuel pool.

Contentions as Admitted

Derivation
Basis:
1. The basis for Contention I is incorporated herein.
2. NRC regulations (10 C.F.R. § 51.21) mandate that
an environmental assessment be prepared for all licensing and regulatory actions except those which require an environmental impact statement pursuant to 10
C.F.R. § 51.20(b) or which are categorically excluded
in § 51.22(c).
3. No environmental assessment has bccn prepared and
the proposed amendment is not an action identified in
either 10 C.F.R. § 51.20(b) or § 51.22(c).
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Cite as 26 NRC 41 (1987)

LBP-87-22

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION
ATOMIC SAFETY AND LICENSING BOARD
Before Administrative Judges:
Ivan W. Smith, Chairman
Dr. A. Dixon Callihan
Dr. Richard F. Cole

In the MaHer of

Docket Nos. 50-456-0L
50-457-0L
(ASLBP No. 79-410-03-0L)

COMMONWEALTH EDISON
COMPANY
(Braidwood Nuclear Power Station,
Units 1 and 2)

July 6,1987

MEMORANDUM AND ORDER
(Denying Intervenors' Motion for Reconsideration and
Denying Intervenors' Refiled Motion to Reopen
the Record)
I.

INTERVENORS' MOTION FOR RECONSIDERATION

In our Memorandum and Order of June 10, 1987, we denied the motion of
Intervenors, Rorem et aI .• to file a late-filed contention on financial qualifications. LBP-87-19, 25 NRC 950. The proffered contention was based upon a
proposed change in the ownership and financing arrangements for the Braidwood Station. We rejected the contention for want of jurisdiction because, as
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we stated, any application for an amendment to the operating license seeking
approval for the proposed change would be the subject of a separate proceeding.
We also noted (incorrecUy) that the Licensee had not yet even applied for an
operating license amendment for the ownership changes - an obvious predicate
to jurisdiction over the iSsue that would be raised by the application. We did not
enumerate, because it was not necessary to do so, all of the other steps required
before jurisdiction over a proceeding is conferred upon an NRC presiding officer
- except to note that, at minimum, the Commission must issue a notice of
opportunity for hearing on a license amendment application. 1
By motion mailed June 23, 1987, the Intervenors petitioned for reconsideration of the Board's June 10 order on the grounds that the Board was mistaken
in its belief that the application for the change of Braidwood ownership had not
then been filed. In fact the application had been filed on May 28. Intervenors
argue that the original notice of hearing in this proceeding was broad enough to
confer upon this Board jurisdiction over the proposed contention. Apparently,
according to Intervenors, the application for changed ownership simply makes
the issue ripe for this Board's consideration under that previously conferred
jurisdiction. Motion at 2. The Board had already considered and rejected the
possibility that the original notice of hearing would provide the necessary jurisdiction to consider the issue raised by the amendment application. LBP-87-19,
25 NRC at 951-52. Intervenors' motion for reconsideration raises nothing new
except the fact that the first of several steps essential to the commencement of
an adjudicatory proceeding has been taken. Intervenors seem to have confused
the NRC's jurisdiction over the application with a licensing board's jurisdiction
to preside over any proceeding on the application.
Recent events make it unnecessary to prolong the discussion. On June 30,
1987, the Commission issued its order giving immediate effect to the Board's
earlier decisions authorizing operation of the Braidwood units. eLI-87-7, 26
NRC 1 (1987). In that order the Commission commented on the pendency of
the financial qualification motion before this Board and noted:
Since the new entity is not the applicant for the licenses whose issuance was authorized by
the Board, we have not considered this new contention during our effectiveness review. The
application to have the new entity operate the facility will be the subject of a separate
proceeding.

[d. at 2 n.4.
It is clear that the Commission, as does the Board, regards the amendment
application to be beyond the proceeding over which we now exercise jurisdic-

1scction 189 or !he Atanic Energy Act. as amended (42 U.S.c. 12239); 10 C.F.R. 12.10S. See alto 10
c.P.R. f 2.717, Canrncnccmcnt and termination or jurisdiction of presiding officer.
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tion. Therefore, without waiting for answers to Intervenors' motion for reconsideration, the Board denies the motion.2

ll.

INTERVENORS' REFILED MOTION TO REOPEN
THE RECORD

On July I, 1987, Intervenors served a paper entitled "Motion to Reopen
the Record to Admit Late-Filed Contention on Financial Qualifications." The
motion restates the same factual averments and arguments originally set out
in Intervenors' May 6, 1987 motion on the same subject It also incorporates
the arguments made in Intervenors' motion for reconsideration discussed and
denied above. The July 1 pleading adds no new information or support for
Intervenors' position. It appears to be designed to cure any defect perceived in
the May 6 motion based upon the fact that the earlier motion was filed before
the application for the license amendment on ownership changes.
Our reasons for denying the Intervenors' original motion were explained in
our respective June 10 Order and expanded upon in the discussion above. The
fact that Intervenors' original motion was filed before the application did not
by itself defeat the motion. Refiling the motion after the application does not
save it As explained, we simply lack jurisdiction to consider it whenever it is
filed. The motion 'to reopen the record is therefore denied.
FOR TIIE ATOMIC SAFETY
AND LICENSING BOARD
Ivan W. Smith
ADMINIS1RATIVE LAW JUDGE
Bethesda, Maryland
July 6, 1987

2Counsc1 far Ucenscc and the NRC Staff were infonncd that answers to the motion for reconsideration were not

rcquUed.
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00-87-12

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION
OFFICE OF NUCLEAR MATERIAL SAFETY AND SAFEGUARDS
Robert M. Bernero, Acting Director

In the Matter of

Docket No. 71-5942

GENERAL ELECTRIC COMPANY
(Puncture Analysis of Model GE-700
Shipping Cask)

July 6,1987

The Director of the Office of Nuclear Material Safety and Safeguards denies
a Petition filed by Lindsay Audin requesting action with regard to the GE-700
shipping cask. The Petitioner requested that the Safety Analysis Report for the
container be reviewed in order to reevaluate its puncture test analysis, and that
the cask be used only in its nonextended mode until it can be shown that the
extended mode complies with all of the requirements of 10 C.F.R. Part 71.

RULES OF PRACTICE:
REGULATIONS

CHALLENGE TO COMMISSION

Generally, the proper forum for challenging a rule is the rulemaking proceeding. A petition under 10 C.F.R. § 2.206 requesting enforcement action is not a
vehicle for challenging a Commission rule.

RULES OF PRACTICE:

SHOW-CAUSE PROCEEDING

Where a petitioner has not provided the factual basis for a request with the
specificity required by 10 C.F.R. § 2.206, action need not be taken on the request.

TECHNICAL ISSUE DISCUSSED
Assessment of Type B package design.
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DIRECTOR'S DECISION UNDER 10 C.F.R. § 2.206
INTRODUCTION
By Petition dated January 10, 1987, Lindsay Audin (petitioner) requested
the Director of Nuclear Material Safety and Safeguards to review the Safety
Analysis Report (SAR) for the GE-700 shipping cask in order to reevaluate its
puncture test analysis. Mr. Audin further requested that the cask be used only
in its nonextended mode until it can be shown that the extended mode complies
with all aspects of 10 C.F.R. Part 71.
Petitioner states three concerns related to the puncture test analysis that was
performed on the GE-700 cask, based upon his review of the SAR for the cask
as developed in 1980 and the GE-l00 cask as developed in 1968. Petitioner's
first concern is that the puncture test analysis was based on testing of the
much smaller GE-l00 cask, which does not have an extension. According to
Petitioner, the extended version of the GE-700 offers a potentially vulnerable
point (the juncture between the extension and main cask body) not present in
the GE-l00. The second concern is that use of the GE-l00 test takes credit
for the lead shielding behind the cask's outer wall. Petitioner asserts that
puncture evaluations should not take credit for the lead shielding because "recent
findings (i.e., NUREG/CR-0930, 1980)"1 indicate puncture resistance would be
weakened if the lead were softened or melted by a fire that occurred before the
puncture stress. Petitioner's third concern is based on NUREG/CR-0930, which,
according to Petitioner, found that the empirical methods used to analyze casks
for puncture were "crude and unreliable" and failed to give accurate results
when tested against real punctures. Petitioner asserts that since the scaling up of
the GE-l00 is dependent upon such analyses, a proper puncture analysis should
utilize the NIKE2D or similarly sophisticated computer simulation to be certain
of its accuracy.
Receipt of Mr. Audin's Petition was acknowledged by letter dated February
17, 1987. A notice that the Petition was under consideration was published in
the Federal Register on February 23, 1987.52 Fed. Reg. 5511.
We understand the Petitioner's request for a review of the SAR with regard
to evaluation of its puncture test analysis to constitute a request that the cask
be reanalyzed with regard to its ability to withstand puncture. For the reasons
set forth below, I have determined that no sufficient reason exists to justify
reanalysis of the puncture resistance of the cask, and that the information in

1 NUREGICR-0930. '"Puncture of Shielded Radioactive Material Shipping Cmtainers," by RA. Larder and

D. AJIhur, Apri11980.
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Mr. Audin's Petition does not demonstrate that the GE-700 shipping cask fails
to comply with 10 C.F.R. Part 71.
DISCUSSION
The regulations in 10 C.F.R. Part 71 set forth the requirements for packaging
and transportation of radioactive material. In addition to the general packaging
requirements for all packages, 10 C.F.R. §§ 71.S1(a), 71.71, and 71.73 establish
safety and design standards for packages known as Type B packaging. These
standards require Type B packages to withstand conditions incident to normal
transport. Pursuant to Part 71, the NRC reviews and specifically approves each
package design, including Type B, to ensure that the design meets applicable
requirements. The approvals are issued in the form of a certificate of compliance
for each package design.
The standards in § 71.73 specify certain hypothetical accident conditions
for which a cask must be assessed. These include a 30-foot drop onto a flat,
essentially unyielding surface, a 40-inch drop onto a 6-inch-diameter steel pin
("40-inch puncture test'') and an exposure to a 30-minute fire environment of
147soF.l R>l1owing exposure to these accident conditions, the cask must provide
adequate containment of its contents, experience only limited loss of shielding,
and maintain its contents in a subcritical condition. The regulations in Part
71 also set forth various procedural, administrative, and technical requirements
to be followed for use of Type B packages. These standards are designed to
ensure adequate containment of the radioactive material, adequate control of the
radiation emitted by the material, and prevention of nuclear criticality during
transport of radioactive materials. In addition, 10 C.F.R. §71.101 specifies
quality assurance standards under which packages must be designed, fabricated,
shipped, and used, and requires that the quality assurance program be approved
by the NRC.

Background on the GE-700 Cask Design with Respect to
Puncture Evaluation
The GE-700 cask design was originally approved by the Atomic Energy
Commission (AEC) as an amendment to the General Electric Company's license
SNM-130 on August 24, 1961. At that time, the cask design did not include
either the protective steel jacket or the optional extension discussed in the

lsection 71.41 of 10 c.P.R. provides, however, thlt IS an Iccepuble alternltive to use or I sample pacbge, I
1iccnscc may evaluate a cask design for the conditions specified in § 71.73 by subjecting I scale-model specimen
to the test or by using ether methods accepuble to the Commission.
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Petition. The cask design was approved in accordance with the criteria in the
then-proposed regulations in Part 72, which did not require either a 30-foot drop
test or a 40-inch puncture test.
On June 26,1964, the General Electric Company requested AEC approval of
an optional extension that could be bolted to the top of the GE-7oo cask body
to lengthen the inner cavity. In support of this application, General Electric
subjected a quarter-scale model of the GE-7oo, with extension, to two IS-foot
drops. The scale-model specimen was first drop-tested onto a flat, essentially
unyielding surface with the cask impacting at an angle of 45 0 onto the extension
at the upper end. In the second test, the same scale-model specimen was
dropped in a horizontal position onto a rounded steel bar lying on the essentially
unyielding surface. The tests were conducted in a manner intended to place
maximum stress on the joint and its bolted connection between the cask body and
the upper extension. The Safety Evaluation prepared by the AEC staff concluded
that the test results demonstrated satisfactory strength of the GE-700 extension
and its attachment to the cask body.' The GE-7oo extension was subsequently
authorized by the AEC on October 28, 1964 (Amendment No. 25 to SNM-130,
Docket 70-154).
On August 22, 1966, the AEC revised its packaging regulations (now in Part
71) to require, among other things, a 30-foot drop test and a 40-inch puncture
test. The General Electric Company, by application dated December 23, 1968,
as amended February 4, 1969, requested approval of the GE-700 cask under
the new regulations.4 Because of the more stringent test conditions in the new
regulations, the design of the GE-7oo cask was revised to include a protective
jacket constructed of two 5/s-inch-thick steel shells. The applicant's assessment
of the protective jacket was based on extrapolating (scaling up) the results of
tests previously conducted on the GE-loo, a similar but smaller cask.' The GE100 cask is equipped with a protective jacket constructed of two 1/4-inch-thick
steel shells. When the GE-loo cask was subjected to the 40-inch puncture test,
its protective jacket experienced only localized yielding and was not penetrated.6
The applicant used the laws of similitude to scale up the thickness of the GE-loo
protective jacket to the size that would be needed in order to provide comparable

or

'The scale-model tMs and results arc dcscn'bed in GE Report No. APEl).4S22. '"Destructive Drop Tests
a
Model Fuel Cask," dated ApriI15, 1964. The report is attached 10 Ihe June 26,1964 applicatioosubmitted by Ihe
General Electric Company for approval
!he optional exunsion.
4 A safety analysis report (SAR) was submitted in camection wilh !he Decc:mbc:r 23,1968 application.
'The use scaling techniques or similitude 10 eva1uate shipping casks is in aceordance wilh Ihe mjuircments
of 10 c.F.R. 171.41. Su note 2,llIpra.
6 The test rcsuIta arc described in Ihe General Electric Company applicatioo for !he GE·100 cask, dated September
18, 1968 (Docket 70-754).

or

or
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puncture protection for the heavier GE-700 cask.' The AEC staff agreed with the
applicant's conclusion that the GE-700 protective jacket provided ample steel
thickness to protect against puncture, see "Safety Analysis by the Irradiated
Fuels Branch" (with attachment), March II, 1969, and approved the revised
design of the GE-700 cask with protective steel jacket (Amendment No. 71-27
to SNM-960, Docket 70-754).
The puncture analysis submitted in the 1968 SAR was incorporated, with
essentially no changes, into subsequent applications until 1982. On June 22,
1982, the General Electric Company requested an administrative amendment
to the NRC Certificate of Compliance for the GE-700 cask. On August 10,
1982, following a determination by the licensee that the actual measured weight
of the package was greater than that presented in previous SARs, the puncture
evaluation was revised to account for the increased weight. The revised puncture
evaluation used the same methods and laws of similitude as were used in the
February 4, 1969 application that requested initial approval of the protective
jacket. The results demonstrated that a thickness of 0.525 inch for the two steel
shells in the protective jacket would provide puncture protection comparable
to the results observed in the GE-l00 test (i.e., only localized yielding of the
protective jacket and no penetration). The design of the GE-700 protective jacket
specifies O.625-inch-thick steel shells, which is more than necessary as indicated
by the revised puncture evaluation. Accordingly, the NRC approved the GE-700
cask with corrected weight on August 25, 1982 (NRC Certificate of Compliance
No. 5942, Revision 5).
Puncture Evaluation of the GE-700 Cask
Petitioner's first concern is that the GE-700 SAR uses the results of testing
of the GE-l00 cask as the basis for demonstrating the ability of the GE-700 to
withstand puncture. Petitioner asserts that this is deficient because the extended
version of the GE-700 offers a potentially vulnerable point at the juncture
between the extension and the main cask body which is not present in the
GE-l00.8
The GE-l00 tests to which Petitioner refers were used in the February 4,
1969, and June 22, 1982 applications to show that the protective jacket of
the GE-700 would not be penetrated. As discussed above, using the laws of

'The laws of similitude used to scale up the results of the GE·l00 IeSts are described in "Sane Studies of
Structural Response of Casks to Impact," by KG. Ouk.Ir.• Proceedings of the Secood Internatima! Symposium
on Packaging and Transportation of Radioactive Materials (October 14-18.1968).
8 Petitimer staleS that his concerns are based uplXl a review of the SAR for the GE·700 cask as developed in
1980. Petitimer docs not identify the specific 1980 SAR that coostituleS the basis for his concerns. Moreover.
as stated above. the puncture analysis submined in any 1980 SAR would have been essentially the same as that
submined in the Dec:ember 23. 1968 SAR.
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similitude to account for differences in weight, test results from the smaller
but similar GE-l00 cask were scaled up to show that the steel shells of the
protective jacket around the heavier GE-700 cask were sufficiently thick to
provide comparable protection. The evaluation indicated that the steel shells
are thicker than necessary for the purpose of preventing puncture.
The GE-700 cask has an optional extension which the smaller GE-l00 cask
does not have. Petitioner is concerned that the joint between the cask body an'd
the extension could be vulnerable to the puncture test since the joint was not
considered in scaling up the GE-l00 test results. However, as discussed above,
the strength of the joint was demonstrated in the General Electric Company
application dated June 26, 1964. A scale model of the GE-700 cask, with
extension, was subjected to two IS-foot drop tests without the benefit of a
protective jacket The tests were conducted in a manner intended to place
maximum stress on the joint and its bolted connection. In the judgment of the
NRC Staff, the stresses and forces to which the joint was subjected in these
two IS-foot drop tests were greater than those that would be expected in a 40inch puncture test of the GE-700 cask. Thus, while the joint was not considered
in scaling up the GE-l00 test results, the strength and adequacy of the joint
and its boIled connection were substantiated by another set of tests which were
conducted before the tests to which Petitioner refers. Petitioner may not have
been aware of the earlier scale-model tests. The earlier tests, conducted without
benefit of the protective jacket, demonstrate the integrity of the joint. Therefore,
there is no basis to grant the Petitioner's request based upon the assertion that
the joint could be vulnerable to puncture.

Sequence of Puncture and Fire Tests
Petitioner next asserts that puncture evaluations should not take credit for
lead shielding because puncture resistance would be weakened if the lead were
first softened or melted by a fire. Although 10 C'p.R. § 71.73 specifies that
the puncture test is to be conducted before the fire test, Petitioner asserts that
the sequence of events could easily be reversed in an actual accident As an
example, Petitioner speculates that a rail car collapsing in a fire could tip over
onto adjacent railroad tracks or reinforced protrusions.
Petitioner's argument constitutes an impermissible collateral attack upon an
agency rule. Generally, the proper forum for directly challenging a rule is the
rulemaking proceeding. See Union Electric Co. (Callaway Plant, Units 1 and
2), ALAB-352, 4 NRC 371, 374 (1976). A petition under 10 C.P.R. § 2.206
requesting enforcement action is not a vehicle for challenging a Commission
rule. Rather, if a member of the public is dissatisfied with an existing rule, he or
she may petition the Commission to institute a rulemaking proceeding to change
the rule. Since the GE-700 cask was tested and approved in accordance with the
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Commission's regulations, it cannot now be found unsatisfactory based merely
on Petitioner's dissatisfaction with the Commission's rules themselves.
With respect to Petitioner's implication that the Commission's rules governing the approval of shipping casks are inadequate, it should be noted that
during the past several years, the Commission has reexamined its regulations
concerning the transportation of radioactive materials 9 and has concluded that
existing regulations are adequate to protect the public against unreasonable
risk. See 40 Fed. Reg. 23,768 (June 2, 1975) and 46 Fed. Reg. 21,619
(Apr. 13, 1981). See also NUREG-0170, "Final Environmental Statement on
the Transportation of Radioactive Material by Air and Other Modes," December
1977. The Commission specifically reaffirmed the adequacy of Part 71 with
respect to the safety of radioactive waste transportation in a rulemaking on
advance notification. See 47 Fed. Reg. 596 (Jan. 6, 1982). Petitioner has not
presented any information that would indicate that the test sequence in Part 71
of puncture followed by fire is not sufficient to provide adequate assurance of
public health and safety, or that the sequence of puncture followed by fire could
easily be reversed during an accident. As such, in addition to impermissibly
challenging the Commission's rules, Petitioner has failed to provide the factual
basis for his request with the specificity required by 10 C.F.R. § 2.206, and action
need not be taken on his request for this reason also. See, e.g., Philadelphia
Electric Co. (Limerick Generating Station, Units 1 and 2), 00-85-11, 22 NRC
149, 154 (1985).
Method of Analysis
Petitioner asserts that NUREG/CR-0930 found that puncture evaluations
based upon empirical analysis were "crude and unreliable" and failed to give
accurate results. 10 He further asserts that the scaling of the GE-l00 test results
is dependent upon such analysis and that a proper puncture analysis should
utilize NlKE20 or a similarly sophisticated computer program to be certain of
its accuracy.,

9 special note is made oC the Catt that on August 17, 1979, a total revision or 10 c.F.R. Part 71 to make it
more canpatible with International Atomic Energy Agency (IAEA) regulations was published Cor tomment IS a
proposed Me (44 Fed. Reg. 48,234). After c:onsideratim oC tomments, the NRC published revised Part 71 in final
Corm m August 5, 1983 (48 Fed. Reg. 35,6(0).
10 Although NUREG/CR.0930 docs ,tate that empirical methods oC analysis an: "aude and unrcIiablc," the
report', cmclusions and rec:ommcndations an: that empirical methods are too conservative; i.e., empirical equations
cmscrvatively undcn:atimate the energy needed to produce puncture by about 60%, and usc oC a more sophisticated
method oC analysis would permit thinner jacket thicknesses to be used when puncture controls the design. See
NUREG/CR·0930, at 29, 32 Moreover,the NRC Staff is not aware oC any instance when: the empirical methods
used to c:va1uate puncture or lcad...hic1ded casks have Cailed to preditt a conservative result when the cask design
was subjected to actual physical testing.
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It is not clear why Petitioner believes that the puncture evaluation of the
GE-700 cask is based on empirical design equations. As previously discussed,
test results of the smaller but similar GE-100 cask were based on calculations
using the laws of similitude, not on empirical equations. The use of similitude to
scale behavioral differences between large and small objects of similar design is
a well-established and accepted engineering practice.ll As indicated supra note
5, the use of similitude to evaluate shipping casks is in accordance with the
requirements of 10 C.F.R. § 71.41. Thus, there is no basis to grant Petitioner's
request for a reevaluation of the GE-700 cask based upon this concern.
CONCLUSION
In sum, the Petitioner has failed to set forth sufficient grounds for his request
that the SAR for the GE-700 container be reviewed in order to reevaluate the
puncture test analysis for this cask, or for his request that the t:ask be used only
in its nonextended mode until it can be shown that the extended mode complies
with all aspects of Part 71. As explained above, Petitioner has failed to provide
sufficient information showing that the puncture evaluation that was performed
on the GE-700 cask was inadequate or that the cask in its extended mode fails
to comply with Part 71. Consequently, I decline to take the action requested by
the Petitioner.
A copy of this Decision will be filed with the Secretary for the Commission's
review in accordance with 10 C.F.R. § 2.206(c) of the Commission's regulations.
Robert M. Bernero, Jr., Acting
Director
Office of Nuclear Material Safety
and Safeguards
Dated at Silver Spring, Maryland,
this 6th day of July 1987.

II See. e., .• T. Duffey, Scaling Laws for Fuel Capsules Subjected 10 Blast Impact and Thermal Loading (1971).
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION
OFACE OF NUCLEAR REACTOR REGULATION
Thomas E. Murley, Director

In the Matter of

CONSOLIDATED EDISON COMPANY
OF NEW YORK, INC.

Docket No. 50·247

(Indian Point, Unit 2)

POWER AUTHORITY OF THE STATE
OF NEW YORK

Docket No. 50·286

(Indian Point, Unit 3)

July 20, 1987

The Director of the Office of Nuclear Reactor Regulation denies a petition
filed by the New York Public Interest Research Group, Inc., and seven community organizations (petitioners) requesting the suspension of operations at Indian
Point Units 2 and 3. Petitioners base this request on an alleged unacceptable risk
to the health and safety of schoolchildren in the vicinity of the Indian Point facility in the event there is a radioactive emergency there.

FEMA'S RESPONSIBILITY FOR OFFSITE EMERGENCY
PREPAREDNESS
The Federal Emergency Management Agency (FEMA) has the responsibility
for evaluating and advising the NRC with respect to offsite emergency preparedness issues.

DEFICIENCIES IN EMERGENCY PREPAREDNESS PLANS
In practice, radiological emergency response plans are rarely if ever perfect
and complete, and this is the reason for continuing FEMA and NRC oversight
of this area.
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Because of the potential impact of deficiencies on emergency preparedness,
they are required to be promptly corrected through appropriate remedial actions
including remedial exercises, drills, or other actions.
Even in those instances where the Commission can no longer make a
reasonable assurance finding that adequate protective measures can and will
be taken in a radiological emergency, emergency preparedness deficiencies may
not require facility shutdown.

DIRECTOR'S DECISION UNDER 10 C.F.R. § 2.206
I.

INTRODUCTION

By petition dated April 6, 1984, the New York Public Interest Research
Group, Inc. (NYPIRG). joined by seven community organizationsl (herein
collectively referred to as Petitioners), pursuant to 10 C.F.R. §2.206, seek the
institution of proceedings pursuant to 10 C.F.R. §2.202 to immediately suspend
the operating licenses of Indian Point Units 2 and 3. As a basis for this action,
the Petitioners contend that there will be an unacceptable risk to the public
health and safety of schoolchildren in the vicinity of the nuclear plant located at
Indian Point, New York, in the event of a radiological emergency at that facility.
In an unpublished order of July 23, 1984, this matter was referred by the
Commission to the Director, Office of Inspection and Enforcement, for treatment
pursuant to § 2.206. On August 28, 1984, the Petitioners were advised that the
NRC Staff was considering their petition under § 2.206 and that immediate
enforcement action was not warranted. This matter was subsequently referred to
me for a decision. fur the reasons discussed below, the petition is denied.

II.

BACKGROUND

On April 6, 1984, the Petitioners" filed their initial petition regarding emergency planning for schoolchildren in the vicinity of the Indian Point nuclear
1The School Task Force of the Alliance 10 Close Indian Point. Crotm Parents Concerned About Indian Point,
Yorktown Parents Concc:rned About Indian Point. North RocIchnd Alliance 10 Close Indian Point, Rockland
Families 10 Close Indian Point. Greater Ossining NeighbOlhood Actim Groop. and West Branch Cmse:vation
Associatim.
" Most of these Pctitimcn also had been involved in an earlier requested abutdown of Indian Point Units 2 and 3. In
thlt Iction. the Commi.uion had initilled I cllicrctimlty Atanic Safety and Licensing Board proceeding dClligned
10 gather infonnation on whether 10 abut down the units or 10 take other enforcement action. The Ccrnmisslon
concluded that neither abutdown nor imposition of additional mnedial action was wuranlcd, but it directed the
NRC Staff 10 cmfer with the Federal Emergency Management Agency (FEMA) on whether deficienciCll identified
by the Atanic Safety and Licensing Board and the Cormnissim had been corrected. S~~ Cll·85-6, 21 NRC 1043
(1985).
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facility.3 This petition was responded to by Consolidated Edison Company of
New York. Inc., and Power Authority of the State of New York (Licensees)
on May 4, 1984. These Licensees contended that the petition should be denied
because the issues had already been litigated in a special proceeding involving
Indian Point' and because the matters raised in the petition were before the
Commission as part of its review of the Licensing Board's recommendations
in that proceeding. On June 9, 1984, the Petitioners submitted a "Supplement
to New York Public Interest Research Group, et 01. Petition for Suspension
of Operation of Indian Point Units 2 and 3," in response to the Licensees'
response. In that supplement the Petitioners contended that the information
in their petition and supplement was new and had not been reviewed by the
Commission.
On December 13, 1984, the Petitioners submitted "Supplement II to New
York Public Interest Research Group, et 01., Petition for Suspension of Operation
of Indian Point Units 2 and 3." This second supplement further addressed the
status of school preparedness near the Indian Point plant, commented on the
completeness and depth of a November 28, 1984 emergency exercise, and
responded to certain evaluations made by FEMA of the issues raised by the
Petitioners. Included with this supplement was a suggested list of radiological
emergency exercise objectives specifically dealing with emergency preparedness
and the implementation of plans for schoolchildren.
On May 25, 1984, June 22, 1984, August 21, 1984, March I, 1985, and
December 6, 1985, the NRC requested that FEMA review the Petitioners' allegations and contentions in accordance with a "Memorandum of Understanding Between Federal Emergency Management Agency and Nuclear Regulatory
Commission," 45 Fed. Reg. 82,713 (Dec. 16, 1980).' Comments from FEMA's
reviews of the original petition were transmitted to the NRC on June 11, 1984,
and July 31, 1984. FEMA's reviews of the Petitioners' Supplements I and II
were transmitted to the NRC on October 23, 1984, and May 28, 1985, respectively.
On November 28, 1984, AprillO, 1985, and June 4, 1986, FEMA evaluated
offsite emergency preparedness exercises conducted for the Indian Point facility. FEMA's evaluations were transmitted to the NRC on March 14, 1985, May
17, 1985, October 6, 1986, and October 21, 1986.

3Bcarlng 00 the lime requited Car RSpOnSe 10 this petition was the Cact that Rockland County. New Yodt.
formally entered into the emergency planning for Indian Point 00 Ianuary 7. 1984. Thus. at the lime the
Pc:titimen' IUbmissions wee being prepared and deve10ped far IUbmittallO the NRC, the county WIS deve10ping
its plans. These changing circumst.ances made final response 10 the Pc:titiooen' concerns impnttical until the
ndiological emergency plans Car Indian Point had been completed. cva1uated, and exercised.
.. Sell CIl·85-6, IUPra.
'This Memorandum of Understanding between FEMA and NRC was later revised 00 April 18, 1985. S.I 50
Fed. Reg. 15,485 (Apr. 18. 1985).
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For the November 28, 1984 exercise, FEMA identified two exercise deficiencies that could have affected schoolchildren. First, the formulation and issuance
of Emergency Broadcast System messages from the joint news center took too
much time and. second, decisionmaking for protective action recommendations
was delayed in Rockland County. A remedial exercise was held on April 10,
1985, and FEMA subsequently reported on May 17. 1985, that both deficiencies
had been corrected.
In a related proceeding regarding emergency planning for the Indian Point
facility. the Commission directed the NRC Staff on May 7, 1985, to confer
with FEMA and report to the Commission on the current status of emergency
planning at Indian Point and on whether deficiencies identified by the Atomic
Safety and Licensing Board and by the Commission in that proceeding had been
corrected. (CLI-85-6, 21 NRC at 1091. See also note 2, supra.) Some of those
deficiencies were directly related to issues raised in the subject petition and its
supplements. On August 30, 1985, FEMA transmitted its responses to the Commission·s questions in CLI-85-6 in a report that noted several unresolved issues
relevant to the emergency planning affecting schoolchildren. On December 6,
1985, the NRC requested a status report from FEMA on the unresolved issues
in the Commission proceeding. In another memorandum of this same date, the
NRC requested that FEMA provide by April 1986 a specific finding and determination as to whether the offsite radiological emergency plans for Indian
Point were adequate to protect the health and safety of schoolchildren in the
event of a radiological emergency.
FEMA notified the NRC on February 5, 1986, that planning and preparedness
for Indian Point was generally adequate but that four items relevant to CLI-85-6
(two of which related to schoolchildren) remained unresolved. It further reported
that although work was continuing toward their resolution, it was not possible to
make a firm estimate of the time required for completing the necessary corrective
actions. On February 26, 1986, the NRC Staff advised the Petitioners of its
request that FEMA provide by April 1986 a finding and determination on the
plans to protect schoolchildren in the vicinity of Indian Point. The NRC Staff
also advised that on the basis of the 1985 exercise results and FEMA's general
finding that plans and preparedness were adequate, no enforcement action was
necessary at that time while additional corrective actions were being pursued.
On September 17, 1986, FEMA informed the NRC that because there were
still some staff problems with the local authorities' emergency plans, it was
unable to provide reasonable assurance that the public health and safety of
schoolchildren in the four-county emergency planning zone at Indian Point
could be protected. On September 19, 1986, NRC Region I staff transmitted
the September 17, 1986 FEMA negative finding to the Licensees and requested
that they advise the NRC of the status of the unresolved FEMA issues, the
plans and schedules for correcting these unresolved issues, and their views on
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the significance of the FEMA findings. On September 26, 1986, NRC Region I
staff sent the Petitioners copies of the letters transmitting the FEMA finding to
the Licensees and an advance copy of the FEMA finding.
The Licensees responded to FEMA's negative finding on September 29,
1986. This response included schedules for correcting unresolved items and
proposed corrective actions to include projected multiple training sessions and
revisions to the State plan which were scheduled for January 1987.
On October 6, 1986, FEMA furnished the NRC a report on the June 4, 1986
full-scale exercise at Indian Point that identified six deficiencies, two of which
affected the planning for schoolchildren. The first was that plans and procedures
for two nonpublic schools in Rockland County had not been developed, and
the second was that administrators at some schools in Orange County were not
aware of radiological response procedures.
The NRC Staff formally transmitted the FEMA negative finding to the
Petitioners on October 20, 1986, and notified them that the decision on their
petition had been deferred until FEMA had evaluated additional information
that was being submitted. By letter to the Commission on October 27, 1986,
the Petitioners protested the NRC's failure to act and insisted on an immediate
decision. On January 28, 1987, the NRC Staff responded to the Petitioners that
deficiencies in planning do not necessarily require shutdown and that corrective
actions identified by the Licensees were sufficiently prompt and responsive to
permit continued operation. The NRC Staff also informed the Petitioners that
the NRC was continuing to closely monitor the resolution of the issues and was
awaiting the forthcoming supplemental finding from FEMA before determining
further action. Remedial drills to demonstrate correction of the June 4, 1986
deficiencies were conducted in November and December 1986 and February
1987. Plan revisions to incorporate necessary corrections were completed on
March 26, 1987.
On February 26, 1987, there were two remaining emergency preparedness
items that had not been resolved to FEMA's satisfaction. These items were
the procurement of letters of agreement (1) between Rockland County and the
schools in Rockland County and (2) from the State of New Jersey regarding the
establishment of general population reception centers, school reception centers,
and other resources. A meeting was held on March 4, 1987, between the New
York State Radiological Emergency Preparedness Group and FEMA regarding
these items.
On the basis of its evaluation of plan changes and remedial exercises that
were conducted through March 26, 1987, FEMA notified the NRC on April 9,
1987, that it was able to provide reasonable assurance that the public health
and safety of schoolchildren could be protected in Indian Point's four-county
emergency planning zone in the event of a nuclear accident. As part of this
determination, FEMA committed to continue to work with New York State to
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enhance the planning and preparedness of schools in the Indian Point emergency
planning zone.
At the time of this April 9, 1987 notification, a FEMA guidance memorandum
for emergency preparedness at nuclear facilities recently had been issued entitled,
"Protective Actions for School Children (GM EV-2)." Although its evaluation
for Indian Point did not take into consideration the additional guidance indicated
in GM EV-2, FEMA subsequently asked that New York State submit plan
revisions to satisfy the criteria in GM EV-2 by January 31, 1988. An exercise
for demonstrating these revisions is scheduled at Indian Point for March 1988.

m.

DISCUSSION

The Petitioners seek the immediate suspension of the operating licenses
of Indian Point Units 2 and 3 until and unless the Commission can give
assurance that adequate protective measures can and will be taken to protect
children in schools and day-care centers during a radiological emergency at
Indian Point. They assert that the current state of emergency planning and
preparedness is inadequate because there is an undue risk to the health and
safety of schoolchildren in the vicinity of the plants, and they cite Evaluation
Criteria 9 and 10 of Planning Standard J in NUREG-0654/FEMA-REP-l (Rev. I,
November 1980) as authority for their claims.
The Petitioners' concerns are with offsite emergency preparedness issues and
the Indian Point facility. Since these are offsite (as opposed to onsite) issues
involving the planning and preparedness of local and state authorities, FEMA
has the responsibility for their evaluation and for advising the NRC with respect
to any possible problems. See 10 C.F.R. § 50.47(a)(2). See also Memorandum
of Understanding Between FEMA and the NRC, 50 Fed. Reg. 15,485 (Apr. 18,
1985). Under 44 C.P.R. Part 350, FEMA is also charged with assessing offsite
plans submitted by state and local governments. In accordance with these
designated responsibilities, on May 25, 1984, June 22, 1984, August 21,
1984, March 1, 1985, and December 6, 1985, the NRC requested FEMA's
evaluation of the emergency preparedness issues contained in the petition and
its supplements.

A.

FEMA's Responses to Petitioners' Contentions

In FEMA '5 June 11, 1984 response to the Petitioners' April 6, 1984 petition,
FEMA identified the following thirteen contentions:
1. Residents in communities surrounding Indian Point lacked confidence
that schoolchildren will be protected.
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2.

School protective actions could not be initiated before local Emergency Operations Centers (EOCs) for Indian Point were fully activated.
3. Early dismissal of schools during a radiological emergency would
adversely affect notification and mobilization of emergency workers
because of strain placed on local phone systems.
4. Parents might not follow emergency instructions to stay away from
the schools and might attempt to evacuate their children even when
sheltering is advised.
5. There were not enough school buses in the Indian Point area to
evacuate schoolchildren.
6. Early dismissal (i.e., "go-home'') procedures that may be used by
school districts had not been evaluated by FEMA.
7. Letters of agreement for transportation resources (i.e., buses and
drivers) were lacking.
8. Governmental guidance to help school districts in radiological emergency planning was limited.
9. Schools lacked necessary data for radiological emergency planning.
10. Public education and information programs for parents were inadequate.
11. Sheltering guidelines for school buildings were not available.
12. Lists of nonpublic schools, preschools, and day-care centers were not
maintained.
13. Legal and financial responsibilities of school districts were not clear.
In its June 11, 1984 response, FEMA evaluated these contentions and
concluded they lacked validity for the following reasons, respectively:
1. Residents' lack of confidence that schoolchildren would be protected.
FEMA was not aware of any substantive evidence that residents of the
communities surrounding the Indian Point site lacked confidence that
th.!ir children would be protected in the event of an offsite radiological
emergency.
2. School protective actions before EOC activation. FEMA concluded
that the corrective action recommendations for schoolchildren could
be effectively selected and implemented before local EOCs were
fully activated The counties' plans provide that the protective action
recommended for schools will be evaluated by the County Executives
upon notification of an incident by the Licensees. These officials will
be notified by tone-alert radios which will allow them to issue the
first broadcast messages before or when the sirens are sounded.
3. Effect of early dismissal of schools on the notification and mobilization of emergency workers. FEMA stated that it had rebutted
this same contention in its January 3D, 1984 response to the Atomic
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4.

5.

6.

7.

8.

9.

Safety and Licensing Board in the special NRC-litigated proceeding for Indian Point During radiological exercises, the notification
and mobilization of all emergency response organizations, especially
those assigned to the EOC, would be tested to ensure that they were
effective. Notification would be successfully achieved by telephones,
radios, the New York Slate Radiological Emergency Communications System which will operate on a 24-hour basis, tone-alert radios,
dedicated hotlines, key personnel equipped with pagers, and a commitment that the telephone company will install additional telephones
on short notice in the case of an emergency.
Emergency instructions to parents. FEMA was not aware of any
substantive evidence that parents of schoolchildren would disobey an
Emergency Broadcast System advisory instructing them not to go to
schools to pick up their children. According to FEMA, the weight of
the evidence is that the public will comply with emergency plans and
instructions.
School buses. FEMA responded that there were 850 buses and 540
vans assigned to evacuate schoolchildren. Although transportation
studies were only currently under way in Westchester and Rockland
Counties, there was no indication at the time of the June 11, 1984
FEMA response that transportation would be inadequate.
FEMA's evaluation of early dismissal procedures. FEMA responded that early dismissal procedures were being formulated by local
authorities and that when revised plans were submitted they would
be reviewed and evaluated by FEMA. FEMA would continue to work
with the Slate to ensure that dismissal procedures were in place and
could be effectively implemented.
Letters of agreement for transportation resources. FEMA identified
the lack of letters of agreement with bus companies and drivers as
a planning deficiency. FEMA pledged to continue working with the
Slate on this problem.
Governmental guidance to schools. FEMA stated that it had answered this issue in response to the Petitioners' issues 5, 6, 9, and
10.
Radiological emergency planning data for schools. FEMA disagreed that schools lacked basic data to enable them to begin radiological emergency planning. As documented in Argonne National
Laboratory Report, ANL/EES-TM-228 (May 1983), a majority of
the school organizations had been contacted concerning their role in
emergency plans for the county, and some schools had received training in evacuation procedures.
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10. Informalion programs for parenlS. FEMA contended that the public
education brochure for Indian Point included information for parents
regarding the safety of schoolchildren in a radiological emergency
(e.g., early dismissal and sheltering). FEMA would continue to work
with the State to increase the effectiveness of public education.
11. Shellering guidelines for school buildings. FEMA found that the
sheltering capabilities of school buildings were adequate and that no
evidence had been submitted to contradict this judgment
12. LiSls of nonpublic schools, preschools, and day-care cenlers. According to FEMA, the existing county plans contained listings of
nonpublic schools, preschools, and day-care centers within the Indian
Point plume exposure emergency planning zone. When updated plans
became available, FEMA would analyze them to ensure that the listing of various facilities including schools had been updated.
13. Legal and financial responsibililies of schools. FEMA forwarded
the Petitioners' petition to New York State for its review and response
on the issues related to legal and financial responsibility under state
law.
FEMA subsequently identified additional contentions of the Petitioners, and
on July 31, 1984, it supplemented its June 11, 1984 response. Additional
contentions identified by FEMA included:
14. The scenarios for Indian Point involving sheltering, evacuation, and
early dismissal had not been made explicit to the school districts.
15. The public information brochure on Indian Point emergency preparedness appeared to contradict New York State's position on the evacuation of schoolchildren.
16. Certain State and county officials had made inaccurate representations
and empty promises regarding planning and preparedness for schools,
including inconsistent statements about early "dismissal/go-home"
plans for schools.
17. FEMA had consistently identified deficiencies in the public information and notification program to include a failure by many residents
to know such basic information as the meaning of warning sirens.
18. The description in the State's emergency response plan of the Red
Cross' role at reception centers was not what the Red Cross had
agreed to perform.
19. A survey conducted by Argonne National Laboratory for FEMA
during 1983 revealed that schools lacked training in emergency
procedures in the vicinity of Indian Point, and there was no evidence
of improvement in training during the following year.
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20. The early dismissal or "go-home" plans for schools in the vicinity of
Indian Point did not take into account the special needs of schoolchildren.
FEMA's July 31. 1984 response to these additional contentions may be
summarized as follows:
14. Scenarios for sheltering, evacuation, and early dismissal. FEMA
found that the sheltering, evacuation, and early dismissal plans were
sufficient since:
(a) The New York State Education Department required school districts to review and update their emergency plans and procedures;
(b) Instructions concerning the sheltering, evacuation, and early
dismissal of schoolchildren were contained in the county plans
and in the public education brochure for each of the four counties within the Indian Point plume exposure pathway emergency
planning zone;
(c) School administrators had been provided with information regarding protective response options and their roles in case of
an emergency; and
(d) The implementation of protective response options for schoolchildren would be tested during forthcoming exercises.
15. Apparent contradiction between the public information brochure and
the State's position. FEMA believed this claim was refuted by New
York State officials who had assured FEMA that they did not disagree
with the public education brochure for the counties.
16. Inaccurate representations by officials. New York State demonstrated to FEMA that there was no substantial inconsistency between statements made by the officials in question regarding early
"dismissal/go-home" plans.
17. The public information and notification program. FEMA acknowledged that deficiencies had existed in the past in the public information and notification programs at Indian Point For example,
FEMA's April 14, 1983 post-exercise assessment reported that spot
checks in Westchester, Rockland. and Orange Counties revealed that
many people neither understood the meaning of the sirens nor knew
that they were supposed to listen to Emergency Broadcast System
messages over the mdio.
However, FEMA noted that this deficiency could be explained since
public education brochures had not been distributed in Rockland,
Westchester, and Orange Counties prior to the exercises. FEMA also
noted that public awareness would be evaluated again during the Fall
1984 exercise at Indian Point and that FEMA expected the situation
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to improve. FEMA committed to verify that the information in the
brochures agreed with the information in the counties' emergency
plans and that Indian Point emergency brochures were properly
written to ensure comprehension and information retention by the
public.
With respect to public notification. FEMA reported that the Licensees had upgraded the siren system by moving existing sirens and
providing additional sirens in the Indian Point emergency planning
zone. Adequate public notification would also be ensured by FEMA
review of the counties' acoustical design for their alert and notification systems.
18. The Red Cross' role. FEMA concluded that the Red Cross' role at
sheltered facilities was accurately described in the New York State
Radiological Emergency Response Plan for Indian Point That role
was verified by the Red Cross' prior written commitment in the
Statement of Understanding between the State of New York and the
National Red Cross.
19. Emergency preparedness training/or the schools. FEMA responded
that adequate training was being furnished to the schools. This training had taken place in many meetings between planners. county and
State officials. and school administrators concerning emergency procedures for schoolchildren. Information sharing between these groups
included: the development of the 1hmsportation Safety Planning
Group's plan in Westchester and Rockland Counties. the development of the Compensating Measures Plan in Rockland County. and
the presentation of slide shows to clubs. schools. and PTAs in the
vicinity of Indian Point. School districts and school administrators
also had been contacted. and their roles and responsibilities in radiological emergency planning had been discussed.
20. The "go-home" plans. FEMA responded that the special needs of
schoolchildren near Indian Point had been considered in emergency
planning. According to FEMA. the success of early dismissal was
based on the prescribed procedure that children would be where
their parents wanted them. Moreover. the school districts had detailed
procedures in place for notifying parents in the event of an emergency
early dismissal and for securing alternative contacts when parents
could not be reached by phone.
On May 28. 1985. FEMA addressed the foIIowing additional contentions
raised in Petitioners' Supplement II:
21. Current school emergency preparedness remained gravely deficient
in the areas of school evacuation. early dismissal. and parental
notification.
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22. Parental information and education failed to consider that:
(a) Calls to the emergency telephone number for a child may not
always be answered;
(b) All parents will not be notified by telephone, sirens, and Emergency Broadcast System messages;
(c) Early dismissal will cause children who walk or ride buses home
to proceed without knowing whether an adult awaited them;
(d) When children are dropped off at their usual release corners,
there is no way of knowing if they will be able to later join
with an adult;
(e) If school authorities do not notify adults before releasing children, it is unclear how children would find a protective adult;
and
(f) Access control during worsening accident conditions may prevent working parents from fetching their children.
23. Transportation plans for school or general evacuation were not finalized, and lists of volunteer drivers have not been compiled.
24. There is an assumption that drivers in training will perform in an
emergency. However, this assumption is not valid since bus drivers
have been assured that attendance at training is not construed to mean
commitment to drive during an accident.
25. The November 28, 1984 exercise of offsite radiological emergency
preparedness for Indian Point failed to provide FEMA with a legitimate basis for ensuring the adequacy of school evacuation procedures. Deficiencies existed in the following areas:
(a) There was inadequate testing in the areas of in-school radiological emergency procedures, school evacuation of children to
reception centers, early dismissal of children, bus driver notification, bus mobilization, the driving of bus routes, revised
transportation plans, and parental notification.
(b) Emergency Broadcast System messages issued during the exercise were inadequate since they failed to include information
concerning early school dismissals, instructions to adults who
may be caring for children other than their own, instructions to
children who may be home alone, and information contained in
news releases.
(c) A more realistic exercise of offsite radiological emergency preparedness to protect schoolchildren would involve the testing
and/or timing of: (1) all county-to-school disf!ict notification and verification procedures; (2) notification and verification procedures (including telephone and tone alert) for schools
and similar institutions; (3) parental telephone and Emergency
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Broadcast System notification procedures; (4) in-school procedures for early dismissal, evacuation, and sheltering; (5) notification and verification procedures for bus companies; (6) the
ability of bus companies to muster buses and drivers from the
field at nonroutine times; (7) school transportation procedures
for early school dismissal and evacuation; and (8) parental notification procedures for nursery schools, day-care centers, and
after-school centers that plan to keep children until parents can
come for them (rather than dismiss early or evacuate).
26. The Petitioners' concerns were not adequately addressed by FEMA's
responses dated June 8, 1984, and July 31, 1984.
FEMA's May 28, 1985 responses to these additional concerns may be
summarized as follows:
21. Current status of school preparedness. New York State advised
FEMA that all schools in the Indian Point area were participating
in preparedness activities, although not all schools would participate
in exercises. The schools were reviewing their plans and would
continue to participate in and support the involvement of their staffs
by educating them about the radiological emergency preparedness
program.
22. Parental information and education. FEMA responded that the
counties' emergency plans did not contain procedures for schools to
notify parents by telephone if a radiological emergency necessitated
an early dismissal of schools. If such procedures existed at specific
schools or school districts, the telephone contact systems would be
documented in their early dismissal plans. Early dismissal would
include radio announcements to the public advising them of this
action.
FEMA believed that existing procedures were adequate to ensure
the safety of schoolchildren. The person chosen by the parent to be
responsible for the child in the event of an emergency would be
someone upon whom the parent can depend to be in the vicinity
should any emergency arise requiring the activation of early dismissal
plans. If an emergency escalates and requires areawide evacuation,
the predesignated person would be prepared to escort the child.
Notification of an emergency situation was primarily ensured by the
siren system. According to FEMA, all 146 sirens in the emergency
notification system for Indian Point operated for 3 minutes during a
March 9, 1983 exercise. The purpose of the sirens was to alert people
to turn on their radios and televisions. An independent telephone
survey of the population within the 100mile radius determined that
87.2% of the households in the area were alerted by the siren
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system. A similar formal test by an independent surveyor of the alert
and notification system for the Indian Point site was scheduled to be
held on June 27, 1985.
In addition to fixed sirens, the second part of the Indian Point
alerting system was single-station tone-alert radios that would provide
alerting signals and instructional messages. These tone-alert radios
were provided to institutional facilities, including schools. During the
March 9, 1983 exercise, an independent survey revealed that 88% of
the special institutions in the Indian Point area that had those devices
were alerted.
FEMA also responded that it had received assurance from the State
that schoolchildren would go home as reported in the plan (i.e., if the
school plan called for children to walk home, they would in fact do
that). Similarly, children who ride buses would go home from the
bus stops. FEMA had no evidence that the school authorities would
abdicate their responsibilities.
The care of schoolchildren would also be provided by a system in
which schoolchildren would be retrieved by their parents following
their early dismissal. Under this system, parents would be aIIowed
access to their homes upon identifying themselves to the police officer
at the access control point.
23. Transportation plans. FEMA reported that in-depth bus transportation plans were in the process of being finalized by a contractor,
Transportation Study Planning Group, consisting of local bus companies in Westchester and Rockland Counties. Revised bus routes already had been tested by this contractor, and the revised county plans
were currently being reviewed by the Regional Assistance Committee. FEMA had not yet received a complete set of the revised bus
transportation plans including a complete listing of routes and associated maps.
24. Bus drivers. According to FEMA, the State as well as the bus
companies did not believe that it was necessary to obtain letters of
agreement from bus drivers. Ongoing training and driver awareness
of the transportation plan would continue to provide a pool of
drivers large enough to provide necessary transportation. FEMA
would continue to ensure that letters of agreement with bus companies
were obtained. FEMA was not aware of any evidence that drivers
attending radiological emergency preparedness training sessions were
told that they would not be required to drive buses in the event of an
accident at Indian Point.
25. School emergency preparedness. FEMA responded to the Petitioners' charge that there was inadequate testing during the Indian Point
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November 28, 1984 exercise by detailing how FEMA's methods
of evaluation were satisfactory. Offsite emergency preparedness for
schools was tested during the November 28, 1984 exercise and was
evaluated on the basis of objectives agreed upon by the State, the
counties, and FEMA. The scenarios and objectives of that exercise were based on NUREG-0654/FEMA-REP-I, Rev. 1, and 44
C.P.R. Part 350 guidance documents which provide for the testing
of major elements of emergency preparedness plans and the evaluation of response organizations.
The objectives of the November 28, 1984 exercise were to test
school notification procedures, the activation and mobilization of
transportation companies, and the timeliness of overall decisionmaking at the county and State level. Samplings of transportation companies and schools were tested for their ability to evacuate schoolchildren to reception centers during that exercise. The evaluation of early
dismissal procedures during the exercise was based on evaluations by
federal observers at two schools in both Westchester and Rockland
Counties. Officials were interviewed regarding the effectiveness of
notification equipment and their knowledge of plans and the types of
training they had received. Evaluation of school evacuation resources
was based on a demonstration of notification, vehicle and driver mobilization, and drivers' knowledge of routes. Four buses were used during a simulated evacuation to demonstrate procedures that would be
used for schoolchildren in a fast-moving incident. Federal observers
evaluated notification of the bus companies, evaluated mobilization of
the drivers and vehicles, and rode on the buses to assess the drivers'
knowledge.
In finding that the exercise testing was satisfactory, FEMA also
stated that many of the testing procedures that were requested by
the Petitioners were not practical. Although schools were invited
to participate in exercises to the fullest extent they desired, neither
the State nor FEMA has the statutory authority to require them to
participate. Moreover, according to FEMA, the Petitioners' criticism
of the November 28 exercise fails to consider the financial and
manpower resources that would be necessary for the Petitioners'
requested tests. The current county plans specify approximately 250
schools and 55,000 school-aged children.
FEMA also determined that Emergency Broadcast System (EBS)
messages for Indian Point were satisfactory. EBS messages should
contain only essential information. The backup information to EBS
messages are contained in news releases. At a meeting in March 1985
between FEMA and the New York State Emergency Preparedness
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Group, it was agreed that EBS messages should contain information
regarding the plant affected, location, governing authority, protective
actions, affected areas, general FEMA descriptions, and reception
centers. It was further agreed that any additional information would
be optional, and the decision to include it would be at the discretion
of the counties and New York State. During the remedial exercise for
Indian Point on April 10, 1985, FEMA found that the EBS messages
contained all critical information.
FEMA concluded that most schools demonstrated an ability during the exercise to effect early dismissal and emergency evacuation. Those schools that had deficiencies were subject to remedial
actions, and corrections were made.
FEMA will continue to review county radiological emergency
response plans based on the planning standards in NUREG-0654/
FEMA-REP 1, Rev. 1, and will work with New York State to ensure
that emergency procedures are in place and can be implemented in
the event of a radiological emergency at Indian Point

26. Petitioners' claim that FEMA had not adequately addressed earlier concerns. FEMA contended that the Petitioners' petition and
supplement had been carefully analyzed and adequate responses had
been provided. FEMA also pointed out that it was working with New
York State to provide additional public education for residents living
around Indian Point FEMA's input was being provided to the New
York State Public Education Management Group (PEMG), which is
chaired by the State and has representatives from FEMA, all seven
counties involved in radiological emergency response planning, New
York State, and all nuclear utilities in the State. In the opinion of
New York State, all public information and education issues in New
York State were and would be successfully addressed by PEMG.
For all of the above reasons reported to the NRC by FEMA, the Petitioners'
contentions lacked either validity or sufficient substance to provide an adequate
basis for discontinuing operations at the Indian Point nuclear facility.

B.

Ongoing Emergency Preparedness EfTorts For Indian Point

At the same time that FEMA was furnishing the NRC advice on the Petitioners' contentions, the Licensees and local and State authorities were cooperating
to correct any deficiencies in the existing offsite emergency preparedness plans
for Indian Point. During the time between the submission of the petition and
FEMA's findings of September 17. 1986, the NRC permitted the continued operation of the Indian Point facility based on: (1) the continuing cooperation and
responsiveness of the Licensees and State and local authorities in the correc-
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tion of deficienciesC5 and (2) FEMNs previous findings which included FEMA's
evaluation of State and local emergency preparedness exercises at Indian Point
held on March 3, 1982, March 9, 1983, November 28, 1984, and June 4, 1986.
Although several deficiencies were identified during the two exercises that
were conducted since the submission of the subject petition (Le., the November
28, 1984, and June 4, 1986 exercises), they were not significant enough to
result in a shutdown of the Indian Point facility. In practice, radiological
emergency response plans are rarely if ever perfect and complete, and this
is the reason for continuing FEMA and NRC oversight of this area. By their
nature, exercises are intended to identify areas of potential weakness so that
periodic improvements can be made to ensure that plans are current and well
understood. Even in those instances where the Commission can no longer make
a reasonable assurance finding that adequate protective measures can and will
be taken in a radiological emergency, emergency preparedness deficiencies may
not require facility shutdown. See 10 C.F.R. § SO.S4(s)(2)(ii). On the basis of
its evaluations of plan changes and remedial exercises, FEMA found that the
corrective actions for Indian Point were adequate.
In its September 17, 1986 findings, FEMA was unable to provide reasonable
assurance that the public health and safety of schoolchildren in the vicinity of
Indian Point could be protected in the event of a radiological emergency. However, corrective actions identified by the Licensees were sufficiently prompt and
responsive to permit continued operation. The NRC and FEMA continued to
oversee progress in the correction of those deficiencies. Thereafter, on April 9,
1987, FEMA provided a letter of reasonable assurance that the public health
and safety of schoolchildren in the four-county planning zone at Indian Point
could be protected.
Under all of these circumstances, and based upon FEMA's April 9, 1987
reasonable assurance finding, no enforcement action is warranted with respect
to the Petitioners' claims.

IV.

CONCLUSION

The Petitioners seek the institution of proceedings pursuant to 10 C.F.R.
§ 2.202 to revoke or suspend the operating licenses for the Indian Point facility. The institution of proceedings pursuant to § 2.202 is appropriate only where
6 FEMA defines an exercise deficiency as a demonstrated and observed inadequacy lhat would cause a finding
Ihlt offsite emergency ptepa!edncss was not adequate to provide reasonable assurance Ihat appropriate pnu:ctivc
mcuures could be taken to protect Ihe hcallh and safely of Ihe public living in Ihe vicinity of a nuclear power
facility in the event of a ndiologica1 emergency. Because of Ihe potential impact of deficiencies on emergency
prepa!edncss. Ihey arc zequircd to be promptly c:orrectcd through appropriate rcmcdiaI actiona including mnedial
exercises. drills, or olher actions. Su Federal Emergency Management Agency Guidance Memorandum, EX-I,
"Remedial Exercises" (Iuly IS. 1985).
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substantial health and safety issues have been raised. See Consolidated Edison
Co. of New York (Indian Point, Units I, 2, and 3), CLI-7S-8, 2 NRC 173, 176
(1975), and Washington Public Power System (wpPS Nuclear Project No.2),
DD-84-7, 19 NRC 899, 923 (1984). This is the standard that I have applied in
this decision to determine whether enforcement action is warranted regarding
the concerns raised by the Petitioners.
For the reasons discussed above, I find no substantial basis for taking the
actions requested by the Petitioners. Rather, based upon the lengthy oversight
and review of emergency planning efforts at Indian Point by both the NRC
and FEMA, including the consideration of issues raised in the present petition,
I am of the view that emergency preparedness planning for the facility is
adequate. The NRC and FEMA will continue to monitor emergency preparedness
for the Indian Point facility. Accordingly, the Petitioners' requests pursuant to 10
C.F.R § 2.206 for action pursuant to 10 C.F.R. § 2.202 are denied. As provided
in 10 C.F.R. § 2.206(c), a copy of this Decision will be filed with the Secretary
for the Commission's review.
Thomas E. Murley, Director
Office of Nuclear Reactor
Regulation
Dated at Bethesda, Maryland,
this 20th day of July 1987.
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Cite as 26 NRC 71 (1987)
UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION
ATOMIC SAFETY AND LICENSING APPEAL BOARD
Administrative Judges:
Alan S. Rosenthal, Chairman
Thomas S. Moore
Howard A. Wilber

Docket Nos. 50-445-0L
50-446-0L

In the Matter of

TEXAS UTILITIES ELECTRIC
COMPANY, st al.
(Comanche Peak Steam Electric
Station, Units 1 and 2)

August 27, 1987

The Appeal Board denies a request by Texas Utilities Electric Company
(TU), lead applicant and majority owner of the Comanche Peak nuclear facility,

for interlocutory review of a Licensing Board discovery order. The protective
order restricts access to certain documents sought by an intervenor from TexLa Electric Cooperative of Texas, Inc., a minority owner and co-applicant
of the plant, to TU's licensing counsel and precludes licensing counsel from
disclosing the contents of the documents to any principals of TU or other counsel
representing TU in litigation against Tex-La.

RULES OF PRACTICE:

DIRECTED CERTIFICATION

An appeal board will exercise its discretionary authority to direct certification
of an interlocutory order of a licensing board "only where the ruling below
either (1) threaten[s] the party adversely affected by it with immediate and
serious irreparable impact which, as a practical matter, [can]not be alleviated by
a later appeal or (2) affect[s] the basic structure of the proceeding in a pervasive
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or an unusual manner." Public Service Co. of Indiana (Marble Hill Nuclear
Generating Station, Units 1 and 2), ALAB-405, 5 NRC 1190, 1192 (1977).
RULES OF PRACTICE:

DIRECTED CERTIFICATION

Appeal boards have repeatedly pointed out that "discovery rulings oflicensing
boards are not promising candidates for the exercise of our discretionary
authority to review interlocutory orders." Houston Lighting and Power Co.
(South Texas Project, Units 1 and 2), ALAB-608, 12 NRC 168, 170 (1980). See
Long Island Lighting Co. (Shoreham Nuclear Power Station, Unit 1), ALAB780,20 NRC 378,381 (1984).
RULES OF PRACTICE:

DIRECTED CERTIFICATION

Like a referral by a licensing board pursuant to 10 C.F.R. § 2.730(f), a petition
requesting the invocation of an appeal board's discretionary directed certification
authority must also be filed promptly after the interlocutory ruling at issue is
handed down.

APPEARANCES
R.K. Gad m, William S. Eggeling, John P. Dennis and Deborah A. Steenland, Boston, Massachusetts, for the applicant Texas Utilities Electric
Company.
William H. Burchette, Foster De Reitzes and Michael N. McCarty, Washington, D.C., for the applicant Tex-La Electric Cooperative of Texas,
Inc.
Anthony Z. Roisman, Washington, D.C., for the intervenor Citizens Association for Sound Energy.
Geary S. Mizuno for the Nuclear Regulatory Commission staff.

MEMORANDUM AND ORDER
A. On November 28, 1986, the Licensing Board in this operating license
proceeding issued a discovery order in response to the motion of the intervenor,
Citizens Association for Sound Energy (CASE), to compel the production of
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certain documents from Tex-La Electric Cooperative of Texas, Inc. (Tex-La) one of the co-applicants and minority owners of the Comanche Peak nuclear
facility. Before the Licensing Board, Tex-La asserted that the documents were
covered by the work product privilege because they were prepared by TexLa's engineering consultants in anticipation of state court litigation against
the majority owner and lead applicant of the project, Texas Utilities Electric
Company (TU). The Licensing Board found that the documents in issue were
discoverable and that the asserted privilege was inapplicable with respect to
CASE's document request. It indicated, however, that Tex-La could shield the
information from TU and any legal counsel representing TU in litigation against
Tex-La. The Board then instructed CASE to draft and to execute a protective
agreement which, "[i]f Tex-La approves ..• shall constitute an Order of this
Board."l
Thereafter, CASE and Tex-La reached an accord on the terms of a protective
agreement that they executed and submiUed to the Licensing Board in the form
of a protective order. The Chairman of the Board approved the order on March
12, 1987. In essence, the order provides that Tex-La turn over the requested
documents to certain employees or representatives of CASE and, upon request, to
the NRC staff and lieensing counsel for TU. But the order prohibits any recipient
of the protected documents from disclosing the material to any principal of TU
or any counsel representing TU in litigation ,against Tex-La.2
On June 19, 1987, TU filed a petition for directed certification of the
Licensing Board's March 12 protective order.3 In its petition, TU asserts that the
protective order violates its right to due process, contravenes settled discovery
principles and prevents the NRC staff from fulfilling its licensing responsibilities.
After obtaining extensions of time in which to respond, Tex-La, CASE and the
staff all urge that we deny the petition.
B. Our cases make clear that we will exercise our discretionary authority
to direct certification of an interlocutory order of a licensing board "only
where the ruling below either (1) threaten[s] the party adversely affected by
it with immediate and serious irreparable impact which, as a practical matter,
[can]not be alleviated by a later appeal or (2) affect[s] the basic structure of the
proceeding in a pervasive or unusual manner:" We also have repeatedly pointed
1 Memorandum and Order (November 28.1986) at 4.
2 Prw:ctive Order (March 12, 1987) at 2-3.
3 Su 10 C.F.R. § 2718(i); Public Stl'Vic~ Co. of New Ilampshir~ (Seabrook Station. Units 1 and 2). ALAB-271.
1 NRC 478. 482-83 (1975).
4 Public S~",ic~ Co. of INliatIQ (Marble Hill Nuclear Gencnting Station. Units 1 and 2). ALAB-4OS. 5 NRC
1190. 1192 (1977) (footnotes omitted). Accord Loftg IslDlId Ughli1lg Co. (Shoreham Nuclear Power Statim. Unit
1). ALAB-861. 2S NRC 129. 134 (1987); Public Servic~ Co. of New l1ampshir~ (Seabrook Station. Units 1 and
2). ALAB-839. 24 NRC 45. 49-.50 (1986); CommolftNaZtlt Ediso1l Co. (Braidwood Nuclear Power Station. Units
1 and 2). ALAB-817. 22 NRC 470. 473 (1985); CuwlaNl EI~ctric nburtiMli1lg Co. (Peny Nucl~.ar Power Plant.
Unita 1 and 2). ALAB-805. 21 NRC 596• .599 (1985); M ~tropoli/a1l Ediso1l Co. (Three Mile Island Nuclear Station.
(COMIlJUd)

73

out that "discovery rulings of licensing boards are not promising candidates for
the exercise of our discretionary authority to review interlocutory orders.'" This
Licensing Board order is no exception. In spite of the overblown rhetoric in TU's
petition, the March 12, 1987 discovery order neither threatens TU with imminent
and serious irremediable harm nor pervasively affects the very foundation of the
operating license proceeding. Indeed, stated most charitably, TU's petition is
so devoid of merit that it gives credence to Tex-La's assertion that TU seeks to
use this licensing proceeding to advance its interests in the pending state court
litigation with the minority owners.1i
In the text of its petition, TU fIrst asserts that the protective order prohibits
it access to allegedly relevant discovery material and therefore denies TU its
due process right to know what it must establish in order to succeed in the
operating license proceeding.7 TU follows its constitutional argument with a
footnote asserting that the provision of the protective order allowing TU's
licensing counsel access to the Tex-La documents "is simply unworkable, and
its attempted implementation would contravene the essential premises of the
system of representative advocacy employed before the NRC (as well as in
Anglo-American jurisprudence in general).''8 As is evident from the structure
of its argument, TU is well'aware that its claim of constitutional error contains
an inaccurate factual predicate. The Licensing Board's protective order does
not deprive TU of any discovery material because it specifically permits TU's
licensing counsel access to the Tex-La documents. Thus, even assuming we
were to accept TU's highly questionable claim of a due process right to the
Tex-La documents at this stage of the proceeding, such a right is not infringed
here.
TU's other claim is similarly without merit Merely asserting, without more,
that the Licensing Board's limitation is unworkable does not advance TU's
position any more than its amorphous claims of violations of the norms of AngloAmerican jurisprudence. From all that appears in its petition, TU's licensing
counsel has yet even to request the documents in question. In any event,
counsel certainly has not demonstrated how the Board's order is impractical
or explained what specillc prejudicial material in the Tex-La documents must
be revealed to the principals of TU. Nor is it likely licensing counsel can do
Unit 1). ALAB-791, 20 NRC 1579, 1582 (1984); Public Smic. Co. o!N_Ilamp.rltir. (Seabrook Station, Units
1 and 2), ALAB-762, 19 NRC S6S, S68 (1984); ArizoIllJ Public Smic. Co. (Palo Verde Nw:1ear Generating
Station, Units 2 and 3), ALAB-742, 18 NRC 380, 383 (1983).
sHowro1l Ug/lli1lg aNI Power Co. (South Texll Project. Units 1 and 2), ALAB-608, 12 NRC 168, 170 (1980).
S.. Loft, 181aNl Ug1lli1lg Co. (Shorehan Nuclear Power Station, Unit I), ALAB-780, 20 NRC 378, 381 (1984);
Loft' Iskwl Ug1lli1lg Co. (Janesport Nuclear Power Station, Units 1 and 2), ALAB-318, 3 NRC 186, 187 (1976).
liSu Response oC Applieant Tex-La Electric Cooperative of Tcus, Inc. (July 22, 1987) It IS-16.
7 Applicant Tens Utilities Electric Canpany'. Petition Cor Directed Certification of licensing Baud Order of
March 12, 1987 (June 19, 1987) It S-6 [hen:inafterTU Petition).
SId. It 6 n.S.
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this because any possible prejudice to TU does not arise until CASE seeks
to use the documents in question against TU at the licensing hearing. Only
at that time could licensing counsel be disadvantaged by not being able to
disclose the contents of the documents to appropriate employees of TU. But any
such claim is entirely premature because there is no indication such documents
will ever be used at trial and the protective order precludes the introduction of
such materials at the hearing without a further order of the Board.' Thus, TU's
argument establishes neither that the Licensing Board's order threatens it with
immediate and irreparable harm nor that the order pervasively alters the basic
structure of the proceeding.
The same is true of TU's remaining two arguments. TU claims that "there
is no provision in the Rules of Practice which would permit discovery by
some parties and not others of information such as CASE claims may exist
in the Tex-La documents."IO TU then concludes that "[ilt is thus presumptively
impermissible to enforce a work product privilege against only one of the
parties."1l Contrary to TU's assertion, however, the Commission's discovery
regulations expressly provide that the Licensing Board
may make any order which justice requires to protect I party or penoo from annoyance, em·
barrassment, oppression, or undue burden or expense, including ooe or more of the following:
••• : (2) thai the discovery may be had ooly on specified terms and conditioos ••• : (4)
that certain matten not be inquired into ••• ; (5) that discovery be cooducted with no one
present except penons designated by the presiding officer • • • .11

Here, the Licensing Board's protective order limiting access of the Tex-La
documents to TU's licensing counsel is well within the broad reach of these
provisions. Indeed, in analogous circumstances, we have sanctioned similar
limiting provisions. 13
TU also claims that the "most egregious" fault of the Licensing Board's order
is that it prevents the staff from fulfilling the staff's licensing responsibilities. 14
According to TU, if the Tex-La documents reveal 'instances where TU has
failed to comply with licensing commitments or agency regulations, the staff
is precluded by the protective order from disclosing the deficiencies to the
appropriate TU officials so they may be corrected.I ' TU's objection is once again
premature for the staff has indicated neither that the Tex-La documents reveal

, Su Protcc:tivc Order (Mud! 12, 1987) at 4.
IOro Petition at 8.
Il Id. at 8-9.
12 10 c.F.R. §2.740(c).
13 S66. 6.,., Pacific Ga.r cuul Ekctric Co. (Diablo Canyon Nuclear Power P1mt. Unill 1 and 2). ALAB-592, 11
NRC 744, 757 (1980).
14ro Petition at 11.12U Id. at 12-
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any such deficiencies nor that the staff is permanently precluded by the order
from fulfilling its responsibilities. Rather, in its opposition to TU's petition for
directed certification, the staff states that "the Protective Order does not pose any
immediate and substantial threat to the Staff's ability to conduct its regulatory
and licensing activities."16 In any event, as hardly should need be mentioned, TU
has no standing to complain on behalf of the staff. TU's petition is, therefore,
denied for failing to mect either of the two standards for the grant of directed
certification.
Finally, the petition is subject to denial on yet another ground. Although
the Rules of Practice do not specify any time limit for motions requesting
the exercise of our discretionary authority under 10 C.F.R. § 2.718(i) to direct
certification of an interlocutory ruling, we have indicated that parties should
act with dispatch in seeking such reliefP That suggestion is in accord with the
analogous referral provision of 10 C.F.R. § 2.730(f) specifying that referrals of
interlocutory rulings by the licensing boards must be made "promptly." Even
though the Commission's regulations generally prohibit interlocutory appcals,18
each exception to that proscription, such as that for referrals, requires that the
interlocutory appeals be taken expeditiously in order to prevent undue delay and
to avoid diverting attention from the progress of the licensing hearing. 19 Thus,
like a referral, a petition requesting the invocation of our discretionary dirccted
certification authority must also be filed promptly after the interlocutory ruling
at issue is handed down. To hold otherwise would sanction the possibility of
needless delay in licensing proceedings in contravention of the Commission's
policy "that the process moveD along at an expeditious pace, consistent with the
demands of fairness."zo It also would create the unnecessary incongruity in the
Rules of Practice of requiring licensing boards to act immediately in requesting
our review of ,interlocutory rulings while not imposing a similar requirement on
the parties themselves.21
The limits of what constitutes a prompt request for relief depend upon the
circumstances of each case. But here, no matter where the reasonable outer line
is drawn, TU's petition falls far beyond that boundary. The Licensing Board's
16NRC Staff Response \0 Texas Utilities Electric Company', Petition for Ditectcd CCI1ificstion (July n, 1987)
1112.
17 Su Vi"inia Ekctric and Powe, Co. (North Arma Power Station. Units 1 and 2). AlAB·741, 18 NRC 371,
373 n.2 (1983).
18 Su 10 c.F.R. §2.730(f); SIIo,claam. 2S NRC II 134.
19 Sec 10 c.F.R. §§2.730(C), 2.714(a); Palo Verdi. 18 NRC 11384.
20 Stalemclll 01 Policy Oil Colllluct 01 liccflSilll Procut/illl$. CU·81·8, 13 NRC 452, 453 (1981).
211ndecd. the atandards we apply in determining whether \0 exercise our disrn:tion in din:cting certiJjcstion
of an intcrloc:utory ruling presuppose I timely request by I pany for relief. Thus, the ruling must, illU, alia.
threaten the Idversely affcclcd party with inuncdiaIC hann thaI cannot await the regular appeal rouIC for cotrec:tion.
AIlCmativcly, the ruling must affcctthe basic ItruclUre of the proceeding. This lundud implies thaI the error is 10
fundamental and disruptive thaI it must be correc:tcd by prompt intcclocutory review \0 ensure thllthe proceeding
can be cflicienlly c:crnpletcd.
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order was issued March 12, 1987; yet TU's petition was not filed until June 19
- over three months later. Moreover, TU had been aware of the substance of
the protective order since November 28, 1986, when the Licensing Board issued
its initial order in response to CASE's motion to compel the production of the
Tex-La documents. TU's only mention of the extreme tardiness of its filing,
however, is buried in a footnote on page 16 of its 18 page petition where it
states that "[u]pon the entry of the Board's unprecedented Order, TU Electric
attempted to determine whether it could somehow be accepted as tolerable if
nonetheless erroneous. The hopeful evaluation of that possibility took some
time.''2l Contrary to TU's evident belief, it is not free to take over three months
in determining whether the Licensing Board's order is "tolerable," after already
having had over three additional months notice of the substance of the order,
if it expects to persuade us to invoke our discretionary directed certification
authority. Rather, it must act promptly in seeking such interlocutory relief.
Thus, TU's lack of diligence in filing its request also compels the denial of its
petition.
It is so ORDERED.
FOR THE APPEAL BOARD
C. Jean Shoemaker
Secretary to the
Appeal Board

21ru Petition at 16 n.16.
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION
ATOMIC SAFETY AND LICENSING APPEAL BOARD
Administrative Judges:
Gary J. Edles, Chairman
Dr. W. Reed Johnson
Christine N. Kohl

Docket Nos. 50-456-0L

In the Matter of

50-457·0L
(Emergency Planning)

COMMONWEALTH EDISON
COMPANY
(Braidwood Nuclear Power Station,
Units 1 and 2)

August 28,1987

On sua sponte review of a Licensing Board partial initial decision in this
operating license proceeding (LBP·87-13, 25 NRC 449 (1987», the Appeal
Board finds no error necessitating corrective action and affirms the result reached
by the Licensing Board,

DECISION
The Licensing Board has issued two partial initial decisions in this operating
license proceeding, I In addition, it issued a memorandum and order denying
both a motion for reconsideration and a motion to admit a late·filed contention,2

ILBP-87.13. 2S NRC 449 (1987) and LBP-87-14. 2S l'o'RC 461,1987).
1987).
2 SIll UlP-87.22, 26 NRC 41 (1987).
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4f

anuNled, LBP-87-14A (May 22.

Appeals from the second of the partial initial decisions and the Board's memorandum and order are pending before us. No appeal from the first of the partial
initial decisions was filed, however, and, as a consequence,' we announced our
intent to review that decision sua sponte in accordance with our standard practice.'
Our review of the Licensing Board's decision and pertinent portions of the
underlying record reveals no error necessitating corrective action. Accordingly,
we affirm the result reached by the Licensing Board.
One matter is nonetheless worthy of note. The development of plans for
disseminating emergency information, including the production of accurate and
meaningful emergency information brochures or pamphlets, is generally an
evolving process in which members of the public have at times played a useful
role:' In the instant case, certain of the intervenors' concerns were endorsed by
the Licensing Board and the applicant voluntarily committed itself to improve
its emergency information booklet in its next revision.' As we see it, this
cooperative approach contributed significantly to a better public information
program while avoiding the need for additional litigation.
LBP-87-13 is affirmed.
It is so ORDERED.

FOR THE APPEAL BOARD
C. Jean Shoemaker
Secretary to the
Appeal Board
Ms. Kohl did not participate in this decision.

'Appeal Board June 9, 1987 Order (unpublished). S66 ,6MTal/y ColtSUlMn Pt1tWT Co. (Big Rode Point Plant),
ALAB·79S, 21 NRC 1 (1985).
4 SU, I.,., Loulriana PO>WT do U,III Co. (Waterford Steam Electric Station, Uni13), ALAB·753, 18 NRC 1321.
1331 (1983),11//', sua 'po/,u. LBP.83·27, 17 NRC 949 (1983), and M6lropo/i101l Edisoll Co. (11m:c Mile Island
Nuclear Station, Unil No. I), ALAB·697, 16 NRC 1265, 1274 (1982).
'The Board required the fulfillment of thaI commitment IS a license condition.
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION
ATOMIC SAFETY AND UCENSING BOARD PANEL
Before AdmInIstratIve Judge:
Charles Bechhoefer

In the Matter of

Docket No. 55-60755
(ASLBP No. 87-551-02-SP)

ALFRED J. MORABITO
(SenIor Operator LIcense for
Beaver Valley Power Station,
Unit 1)

August 25, 1987

In a proceeding involving an Applicant's appeal of the denial of his senior
operator's license, the Presiding Officer rules on motions concerning (1) burden
of proof, (2) revision of operator license examination process, and (3) timing of
proceeding in relation to the resolution of certain charges made by the Applicant
to the NRC Office of Inspector and Auditor.

RULES OF PRACTICE:

BURDEN OF PROOF

In a proceeding challenging the denial by the NRC Staff of a senior operator
license, the burden of proof is on the license applicant to show that the
examination has been incorrectly graded or administered.

SENIOR OPERATOR LICENSE:
REQUESTED FOR LICENSING

SCOPE OF INFORMATION

Under 10 C.F.R. § SS.10(a)(6) (1987), one of the items needed for licensing is
U[e]vidence that the applicant has learned to operate the controls in a competent
and safe manner." This requirement may be fulfilled by the certification of the
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facility licensee. Such certification, however, has no bearing on whether an
applicant has passed the examination required by 10 C.F.R. § 55. 11 (b) (1987).

RULES OF PRACTICE:

BURDEN OF GOING FORWARD

In a proceeding challenging the denial of a senior operator license, once the
applicant establishes a prima facie case that the Staff's grading or administration
of the SRO examination was incorrect. the burden of going forward with
evidence shifts to the Staff.

RULES OF PRACTICE:

JURISDICTION OF PRESIDING OFFICER

In a proceeding challenging the NRC Staff's denial of a senior operator
license, the jurisdiction of the presiding officer is limited to determining whether
the applicant should have been granted the license. If the applicant wishes to
change the methods and procedures for examining and licensing nuclear power
plant operators or senior operators, he can petition for such a change under the
procedures of 10 C.F.R. §2.800 et seq.

RULES OF PRACTICE:

SCHEDULING

The schedule of a licensing proceeding should not be governed by the
resolution by the NRC Office of Inspector and Auditor (OIA) of charges made
to it and having some relationship to a license application. OIA reports directly
to the Commission and is not technically involved in the licensing proceedings.

MEMORANDUM AND ORDER
(Ruling on Various Motions)
Pending before me are three motions, each dated July 20, 1987, submitted by
Mr. Alfred J. Morabito, the Applicant in this proceeding. On August 10, 1987,
the NRC Staff submitted a combined response to all three motions. fur reasons
set forth below, I must deny each of the motions.
1. In his first motion (supplemented by a July 21, 1987 filing, which I
have taken into account), Mr. Morabito seeks a ruling that he has satisfied his
burden of proof in seeking reversal of the NRC Staff's denial of his senior
operator license. He reasons that he received a certification from Duquesne Light
Company, his employer, to the effect that he had met the license requirements of
10 C.P.R. Pan 55 and that. pursuant to 10 C.P.R. § 55.10(a)(6), this certification
should be accepted by the Commission as ''proof' that "he has learned to operate
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the controls in a competent and safe manner." Mr. Morabito believes that the
NRC Staff should have the burden to prove that the candidate's "actions and
answers are incorrect."
In my opinion, Mr. Morabito is misreading the provisions of § 55.10(a)(6).1
Under § 55.10, the Commission sets forth a number of discrete items that must
be submitted as part of an application for an operator or senior operator license.
One of those items is "[e]vidence that the applicant has learned to operate the
controls in a competent and safe manner." To fuIfiII this requirement of the
application, the Commission may accept the certification of the facility licensee
as proof. As far as I can determine, the Commission foIIowed this practice in
this proceeding.
The rules further require, as a condition for a license, that the applicant pass
a test (10 C.F.R. § 55.11(b». Thus, the successful fulfiIIment of the application
requirements set forth in § 55.10 only permits the applicant to take the test
required by § 55. 11 (b). This sequence is made clear by another of the application
requirements, a written request by the facility licensee "that the operating test
be administered" (10 C.F.R. § 55.10(a)(5». Thus, as part of the application, the
written request of and the certification by the facility licensee are comparable:
they both are requisites for taking the test and have no bearing on whether the
applicant has passed or failed the tesL
In these circumstances, no basis has been supplied for altering the normal
burden-of-proof rule for licensing proceedings. In proceedings subject to
10 C.F.R. Part 2, Subpart G, the burden is placed on a license applicant
unless otherwise ordered by the presiding officer. 10 C.F.R. § 2.732; see also
Consumers Power Co. (Midland Plant, Units 1 and 2), ALAB-123, 6 AEC 331,
345 (1973). No explicit allocation of burden of proof is set forth in Part 55,
or in the Commission's proposed rules in 10 C.F.R. Part 2, Subpart L, which I
am following for guidance. But in show-cause proceedings, where the Staff is
seeking to impose conditions on a construction permit, the licensee (who will
eventuaIIy become an operating license applicant) stiII has the burden of proof.
Consumers Power Co. (Midland Plant, Units 1 and 2), ALAB-283, 2 NRC II,
17-18 (1975), clarified and aff'd on reconsideration, ALAB-315, 3 NRC 101
(1976). This allocation of burden of proof rests on the Atomic Energy Act as
interpreted by the Commission. Midland, ALAB-315, supra, 3 NRC at 103.
Although under 10 C.F.R. § 2.732 the presiding officer may determine that
a party other than the applicant has the burden of proof, I have been presented
no persuasive reason for changing the normal burden of proof in this case. As
1 Effective May 26.

1987, !he Canmission amended the provisims of Part 55. The nquircrncnt formerly let forth

in 1 55.10(a)(6) now appean (with revisions) in new 10 C.F.R. 15531(.)(4). Since Mr. Morabito', examination
WlS conducted under the old rules, and since his appeal WlS filed under those rules, I will apply those rules in
this proceeding. The certification in !he new rules appears to have a canparable effect to !hat under the old rules.
References to Part 55 in this Memorandum and Order mer to the old rules, unless cMcrwisc 'pecified.
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explained above, the provisions of § 55.10(a)(6) cited by Mr. Morabito do not
constitute an adequate reason for shifting the burden, and Mr. Morabito has
advanced no other reasons for my doing so. Accordingly, the burden of proof
that the examination has been incorrectly graded or administered in this case,
and that he is entitled to a license, must fall on Mr. Morabito, and his motion
requesting a ruling to the contrary must be denied.
As the Staff observes, however, the burden of proof must be differentiated
from the burden of going forward with evidence. Once Mr. Morabito has established a prima facie case that the Staff's grading or administration of the SRO
examination was incorrect. the burden of going forward with evidence shifts
to the Staff. Midland, ALAB-315, supra, 3 NRC at 110-12; Midland, ALAB123, supra; c[. Melropolilan Edison Co. (Three Mile Island Nuclear Station,
Unit 1), ALAB-772, 19 NRC 1193, 1245 (1984). Since the certification under
§ 55.10(a)(6), referenced by Mr. Morabito, has no bearing on the examination,
it would not shift the burden of going forward with evidence with respect to the
examination. However, Mr. Morabito, through his Specification of Claims, has
set forth substantial reasons why the Staff's examination process may have been
deficient in certain respects. The Staff must now go forward with responding
to Mr. Morabito's claims, and it is in the process of doing so. See my Memorandum and Order (Extension of Time), dated August 19, 1987 (unpublished),
granting the Staff an extension of time for this purpose.
My decision will consider all of the filings, together with any other information I find necessary and ask the parties to provide. Although the ultimate
burden of proof rests on Mr. Morabito, that allocation becomes pertinent "only
where the evidence on an issue is evenly balanced or if the trier is in doubt
about the facts." Midland, ALAB-315, supra, 3 NRC at 107. Please be assured
that, in reaching my decision, I will give due consideration to all the pertinent
information advanced by Mr. Morabito and the Staff so that my decision will
reOect a full and fair resolution of the issues that Mr. Morabito is raising.
2. Mr. Morabito's second motion seeks revision of the operator license
process with five specified measures. However, I do not have authority to put
such measures into effect. My jurisdiction is limited by the Commission's July 1,
1987 Order granting Mr. Morabito a hearing, as weIl as by 10 C.F.R. § 2. 103 (b),
to determining whether Mr. Morabito should have been granted the license for
which he applied. As the Staff points out, if Mr. Morabito wishes to change
the methods and procedures for examining and licensing nuclear power plant
operators, or senior operators, he can petition for such a change under the
procedures of 10 C.F.R. § 2.800 el seq.
I note, however, Mr. Morabito's argument that, if this proceeding were to
lead to a ruling that he passed either the written or the simulator examination,
then sufficient proof would have been given that the license examination process
is faulty and in need of revision. In determining whether Mr. Morabito passed
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those examinations, I will of course take into account all arguments presented
to me on that subject. Mr. Morabito then may use my decision in any way he
finds useful if he should determine that general rule changes are still warranted.
3. Mr. Morabito's third motion asks me to issue my final ruling in this
proceeding only after charges of improper conduct by NRC officials, which
Mr. Morabito filed on April 16, 1987, with the NRC Office of Inspector and
Auditor (OIA), are resolved. Mr. Morabito asserts that his letter of April 16,
1987, to OIA (of which I have not received a copy or otherwise had access)
stated that actions of NRC officials on March 20, 1987, in holding a telephone
conference with officials of Duquesne Light Company violated 10 C.F.R. § 2.780
and/or various sections of 10 C.F.R. Part 0, especially § 0.735-20(a). He adds
that, until those charges are resolved, he has no confidence that the NRC can
render an impartial decision on his appeal.
Resolution by OIA of the charges with respect to the March 20, 1987
telephone conversation can have no bearing upon this proceeding. As the
Staff points out, OIA reports directly to the Commission and is not technically
involved in licensing proceedings of the type before me. See Houston Lighting
and Power Co. (South Texas Project, Units 1 and 2), LBP-84-13, 19 NRC 659,
717 (1984), afJ'd on other grounds, ALAB-799. 21 NRC 360, 381 (1985). My
review of Mr. Morabito's claims is completely independent of both OIA and
the NRC Staff. The timing of my completion of this proceeding, and of the
resolution of the matter before OIA, is thus entirely fortuitous.
My only knowledge of a telephone conversation of March 20, 1987, between
representatives of the NRC Staff and Duquesne Light Company comes from
the assertions (1) in Mr. Morabito's motion and (2) in the response of the NRC
Staff, which attached a copy of a letter dated April 8, 1987, from a representative
of the NRC Office of the General Counsel to Mr. Morabito. The April 8 letter
advised Mr. Morabito of the subject of the conversation (i.e., that Duquesne
Light was advised that Mr. Morabito was contesting the results of his senior
operator license examination and that it should preserve any memoranda or
notes it may have concerning the examination) and also that Duquesne would
probably participate at the hearing and that conversations between Duquesne and
the NRC Staff on various matters were, in effect, normal practice and routine.
I take no position with respect to the accuracy or propriety of any of these
communications.
I might add that any substantive communications that I may make to any
party will be a matter of public record. See Commission Order (unpublished),
dated July 1. 1987. at 2-3; 10 C.F.R. §2.719; and my Memorandum and Order
(Requesting Specification of Claims), dated July 15, 1987 (unpublished), at 2.
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Based on the foregoing, it is, this 25th day of August 1987, ORDERED
That the three motions submitted by Mr. Morabito on July 20, 1987, be
denied.
PRESIDING OFFICER
Charles Bechhoefer
ADMINIS1RATIVE JUDGE
Dated at Bethesda. Maryland,
this 25th day of August 1987.
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION
OFFICE OF NUCLEAR REACTOR REGULATION
Dr. Thomas E. Murley, Director

Docket No. 50·293

In the Matter of

BOSTON EDISON COMPANY
(Pilgrim Nuclear Generating Station)

August 21,1987

Massachusetts State Senator William B. Golden and others (petitioners) filed
with the Nuclear Regulatory Commission a Petition requesting that Boston
Edison Company be ordered to show cause why the Pilgrim Nuclear Generating
Station should not remain closed or have its operating license suspended by
NRC until the Licensee demonstrates that the issues raised by the Petitioners
have been resolved. The Petitioners asserted as grounds for their request (1)
numerous deficiencies in the Licensee's management, (2) inadequacies in the
existing radiological emergency response plan. and (3) inherent deficiencies
in the facility's containment structure. Insofar as it relates to the emergency
preparedness and containment issues, the Petition is denied. A final decision
with respect to the management issues is deferred.
TECHNICAL ISSUES DISCUSSED:

CONTAINMENT STRUCTURE

The Director discusses (1) containment design philosophy and licensing
requirements, (2) containment design issues raised by Dr. S.H. Hanauer in the
early 19708, (3) the Chemobyl accident, and (4) the capability of the Pilgrim
containment to withstand a severe accident
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INTERIM DIRECTOR'S DECISION UNDER
10 C.F.R. § 2.206
INTRODUCTION
On July IS, 1986, Massachusetts State Senator William B. Golden and others
(petitioners) filed with the Nuclear Regulatory Commission a Petition requesting
that the Director require Boston Edison Company (BECo, the Licensee) to show
cause why the Pilgrim Nuclear Generating Station should not remain closed or
have its operating license suspended by NRC until the Licensee demonstrates
that the issues raised by the Petitioners have been resolved. The Petitioners also
requested that NRC require the Licensee to submit a feasibility study related to
certain structural modifications and that the NRC schedule a public hearing to
address the issues raised by the Petitioners.
The Petitioners assert as grounds for their request (1) numerous deficiencies in the Licensee's management, (2) inadequacies in the existing radiological
emergency response plan, and (3) inherent deficiencies in the facility's containment structure. The Petitioners assert that "the deficiencies cut a broad swath
across the spectrum of safety requirements" and that, in the aggregate, these
deficiencies compromise the reliability of the most important safety systems in
the plant Further, the Petitioners assert that the Licensee and the NRC have
failed to resolve these safety issues.
On August 12, 1986, James M. Taylor, then Director of the Office of
Inspection and Enforcement, acknowledged receipt of the Petition. He informed
the Petitioners that the Petition would be treated under 10 C.F.R. § 2.206 of the
Commission's regulations and that a formal decision would be issued within a
reasonable time. Notice of receipt of the petition was published in the Federal
Register (51 Fed. Reg. 29,728 (1986».
On December 19, 1986, Mr. Taylor provided further response to the Petitioners in a letter to Senator Golden. He stated that it would be more meaningful to
formally respond to the Petition after (1) the Licensee has had an opportunity to
address the issues outlined in the Petition and (2) the NRC has had an opportunity to review the Licensee's actions. He also stated (1) that the Pilgrim Station
will not be permitted to restart until the NRC determines that there is reasonable assurance that the public health and safety will be protected and (2) that
the Staff will consider the management, emergency planning, and containment
issues raised by the Petition.
Dr. Thomas E. Murley, then Regional Administrator of NRC Region I,
sent additional letters regarding the Petition to Senator Golden on February
20 and April I, 1987. The February- 20 letter acknowledged that a meeting
with the Petitioners had been delayed because the NRC first wanted to have
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available the Licensee's report documenting why the Licensee believes that
the Pilgrim Station can be restarted. The April 1 letter was in response to the
Petitioners' letter of February 25, 1987, regarding a meeting between NRC and
the Petitioners. Dr. Murley's April 1 letter provided clarification regarding the
proposed meeting with Petitioners; it also noted that the plant has remained shut
down and that considerable changes have occurred, and continue to occur, in
the substantive areas outlined in the Petition.
On August 5, 1987, Massachusetts Public Interest Research Group
(MASSPIRG) submitted "Health Surveillance of the Pilgrim Area" as an addendum to the Petition. This report provides results of the Massachusetts Department of Public Health (MDPH) study to determine whether there is excess
risk of certain adverse health outcomes among residents in the communities surrounding the Pilgrim Station. The data revealed no disturbing trends in either
the patterns of cancer mortality or in the expression of low birthrate and infant
mortality, but indicated higher-than-expected incidence of leukemia. As stated
in the MDPH study, radiation monitoring records did not suggest any significant levels of radiation that could have potentially exposed the residents in the
communities surrounding the Pilgrim Station. The report was the result of a
descriptive, first-step epidemiological study which acknowledged major gaps in
understanding the relationship, if any, between the occurrenee of leukemia and
the Pilgrim Station. Consequently, no further consideration of this report by the
NRC is merited at this time.
For the reasons discussed below, Petitioners' request insofar as it relates to
the emergency preparedness and containment issues is denied. A final decision
with respect to the management issues is deferred. However, to the extent
Petitioners are requesting that Pilgrim remain shut down until the NRC is
satisfied that management and emergency preparedness issues are dealt with
to the Commission's satisfaction, the Petition is granted.
Petitioners also request that "the NRC, prior to making a decision pursuant
to issuing an operating license suspension, schedule a comprehensive public
hearing to address the issues raised by the Petitioners herein" (petition at 39). In
response to that request, the NRC Staff has agreed to meet with Senator Golden
and other petitioners to discuss the issues raised in the Petition as well as the
overall status of NRC regulatory activities at Pilgrim when the Licensee has
completed those actions necessary for restart of the plant
In addition, the Commission intends to hold a public meeting to be briefed
by the Staff on the readiness of Pilgrim to resume operations before allowing
restart. The filing of a 2.206 petition, however, does not require the NRC to hold
formal evidentiary hearings with respect to issues raised by the Petition. Illinois
v. NRC. 591 F.2d 12, 14 (7th Cir. 1979); Porter County Chapter of the Izaak
Walton League of America. Inc. v. NRC, 606 F.2d 1363 (D.C. Cir. 1979);
Eddleman v. NRC. 825 F.2d 46, 48 (4th Cir. 1987); Lorion v. NRC. 785 F.2d
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1038 (D.C. Cir. 1986). See also Florida Power & Light Co. v. Lorion, 740
U.S. 729 (1985).

BACKGROUND
The NRC Staff found the overall performance at the Pilgrim Station acceptable during the assessment period covered by the Systematic Assessment
of Licensee Performance (SALP No. 85-99).1 There was sufficient concern,
however, about the facility's performance that Region I conducted a special
in-depth Diagnostic Team inspection from February 18 to March 7, 1986 (Inspection Report No. 50-293/86-06, issued April 2, 1986). The team found that
improvements were inhibited by (1) incomplete staffing, particularly operators
and key mid-level supervisory personnel; (2) a prevailing (but incorrect) view
in the organization that the improvements made to date had corrected the problems; (3) reluctance, on the part of the Licensee's management, to acknowledge
some problems identified by the NRC; and (4) the Licensee's dependence on
third parties to identify problems rather than implementing an effective program
for self-identification of weaknesses. Nonetheless, in a letter from Region I to
the Licensee, dated May 23, 1986, the Diagnostic Team inspection results confirmed the SALP Board conclusions for SALP No. 85-99. In that letter, Region
I restated its belief that "performance in the operation of the facility was found
acceptable although some areas were only minimally acceptable."
On April 12, 1986, the Licensee shut down the Pilgrim Station because of
equipment problems and operational difficulties. The NRC Regional Administrator acknowledged this shutdown in Confirmatory Action Letter (CAL) 86-10,
which was issued that same date. On July 25, 1986, the Licensee stated that
the facility would remain shut down for the completion of various modifications and for refueling. In an August 27, 1986 letter to Mr. J. Lydon of BECo,
Dr. Murley stated that, although the Licensee's actions in response to CAL 8610 appeared to be thorough, additional issues had been identified that had to
be resolved before restart of the facility. These issues included certain technical
issues (overdue surveillances, malfunction of recirculation pump motor generator field breakers, seismic qualification of emergency diesel operator differential
relays, and completion of Appendix R modifications) and programmatic matters
(the Licensee's action plan for improvements, the role of the Licensee's safety

1This Decision zef'ers to two SALPI. The first is identified u SAlP No. 85-99 and ldates to tho Licensoo·.
perfonnancc: during tho period October I, 1984-October 31,1985. The report or this SAlP was initially issued
by Region I on Februuy 18, 1986. II was the IUbject at funher correspondence dated May 23, 1986, between
Region I and BECo. The second SAlP is identified IS SAlP No. 86-99 and relates to the Licensee's perfonnancc:
during the period November I, 1985-January 31, 1987. The report or this SAlP wu initially issued April 8,
1987. It was issued IS • fino! report on June 17, 1987.
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review committees, and the readiness of the plant and corporate staffs to support
restart). Further, Dr. Murley stated in the same letter, "[i]n light of the number
and scope of the outstanding issues, I am not prepared to approve restart of
the Pilgrim facility until you provide a written report that documents BECo's
formal assessment of the readiness for restart operation."
At this time, the Pilgrim Station remains shut down. The ~taff recently
issued SALP Report No. 86-99 (April 8, 1987). Although this report identifies
a number of performance problems (as did the previous SALP report), the Staff
believes that the Licensee is beginning to deal effectively with these problems
and is making progress toward improving their performance. For example,
changes have been made to the radiological controls program; decontamination
is in progress; fire protection modifications are being completed; and various
surveillance, maintenance, and modification issues are being resolved. Offsite
emergency planning issues have been evaluated by the Federal Emergency
Management Agency (FEMA). These are reported in a FEMA report entitled
"Self-Initiated Review and Interim Finding for the Pilgrim Nuclear Power
Station," dated August 4, 1987. The Licensee has stated that the facility is not
expected to be ready for restart before the end of September 1987.
NRC has asked the Licensee to submit a readiness assessment report at
least 45 days before the planned restart of the plant On July 30, 1987, the
Licensee submitted a report entitled ''Pilgrim Nuclear Power Station Restart
Plan." This plan describes a portion of the programs, plans, and actions considered necessary by BECo management for safe and reliable restart and operation of Pilgrim. Portions of the plan will be updated 6 weeks before BECo's
proposed restart, and final results will be submitted 3 weeks before the proposed
restart. The plan is currently under Staff review.
A specific discussion of each of the three areas addressed in the Petition
follows.
DISCUSSION

A.

Management

The Petitioners allege numerous deficiencies in the Licensee's management The Petition essentially states that (1) competent management is critical to
ensure the safe operation of any nuclear power facility, (2) the Licensee's management of the Pilgrim Station is deficient, and (3) long-standing management
deficiencies at Pilgrim Station have not been corrected.
As a basis for their Petition, the Petitioners have provided an extensive list
of management deficiencies that have been documented in NRC inspection and
SALP reports. The areas of concern include: plant operations, radiological controls, onsite emergency preparedness, maintenance and modifications, surveil-

91

lance testing, security and safeguards, refueling and outage management, licensing activities, and fire protection. The basic documents relied on by the
Petitioners were SALP Report No. 85-99, issued February 18, 1986, and the
Special NRC Diagnostic Team Inspection Report, issued on April 2, 1986. In
addition, the Petitioners referred to the 1982 Civil Penalty and Order modifying
the Pilgrim license and to news accounts of statements by Commissioner James
Asselstine to the effect that Pilgrim is one of the worst-run and least-safe plants
in the nation.
At the time the Petition was filed, the NRC felt that the Licensee had not
successfuIly dealt with the problems that were identified in (1) the enforcement actions taken in 1982, as evidenced by SALP No. 85-99; and (2) the
Diagnostic Team inspection findings. Although the Licensee had instituted programs intended to improve management and had made progress at.certain times
and in specific areas (such as in engineering and technical support), the letter
transmitting SALP No. 85-99 expressed NRC's concern about the Licensee's
apparent "inability to improve performance, or sustain improved performance
once achieved."
Several management changes have taken place in the Licensee's organization
since early 1986. The station manager was replaced on May I, 1986, and was
replaced again on February I, 1987. On July I, 1986, the Senior Vice PresidentNuclear was transferred. At that time, the Chief Operating Officer assumed
the responsibilities of the Senior Vice President-Nuclear, which he held until
February 20, 1987, when the current Senior Vice President-Nuclear (Ralph
G. Bird) assumed the responsibilities of this position. On March 26, 1987,
the Chief Operating Officer and the Executive Vice President/Chief Financial
Officer announced their intent to retire within the next year. On April 10, 1987,
the Vice President for Nuclear Operations resigned; his responsibilities are being
managed by the Senior Vice President-Nuclear, and a replacement has not been
hired at this date.
The NRC has monitored management issues at Pilgrim Station since SALP
No. 85-99 and the Diagnostic Team inspection. The most recent SALP evaluation, SALP No. 86-99, issued April 8, 1987, states: "The lack of a clear
organizational structure, recurring management changes, and chronic staffing
vacancies delayed the establishment of a stable licensee management team at
the plant and inhibited progress during the assessment period."
Starting with CAL 86-10, issued April 12, 1986, the NRC has taken steps to
ensure that the Pilgrim Station will not restart until adequate corrective actions
have been taken. On July 30, 1986, Dr. Murley, at a meeting with the Licensee,
informed the Licensee that, even when the technical issues set forth in CAL
86-10 had been resolved, he would not approve restart of the plant until the
management issues discussed in SALP No. 85-99 also had been resolved. In
addition, on August 27, 1986, in a letter to the Licensee, Dr. Murley stated that
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restart of the Pilgrim Station would not be approved until the Licensee formally
documented and NRC reviewed (1) an assessment of the Licensee's readiness
for plant restart and (2) a restart program and schedule including well-defined
hold-points at discrete milestones.
The NRC agrees with the Petitioners that significant management deficiencies
have existed at Pilgrim Station. The NRC is continuing to observe and evaluate
the Licensee's performance through ongoing inspections, bimonthly management meetings with the Licensee, and the SALP process. The NRC wili conduct
an independent team review of the Licensee's actions in response to the SALP
findings and the findings of the Diagnostic Team inspection of February-March
1986. The NRC will evaluate the Pilgrim Restart Plan and other information to
determine whether the issues raised by the Petitioners, including management
issues, have been adequately resolved.
Because the Pilgrim Station is currently shut down and will not be allowed
to restart until authorized to do so by the NRC, there is no additional safety
assurance to be gained by granting Petitioners' request. Thus, the management
deficiencies at the Pilgrim Station do not warrant a Show-Cause Order for the
facility to remain closed or have its operating license suspended.
A final Director's Decision regarding management issues cannot be rendered
until the management deficiencies have been suitably addressed by the Licensee
and the Staff completes its assessment. That portion of the Petition will therefore
be addressed in a subsequent final decision.

n.

Radiological Emergency Response Plan

The Petitioners allege inadequacies in the existing Radiological Emergency
Response Plan (RERP) for the Pilgrim Station. The Petitioners essentially state
that there are deficiencies in (1) the RERP, (2) the procedures for providing
advance information to the public, (3) the systems for notification of the public
during an accident, (4) the evacuation plans, (5) available medical facilities,
(6) the size of the emergency planning zone, and (7) the coordination and
prioritization of the RERP.
The emergency response plans for Pilgrim Station were submitted in response
to the NRC requirements that resulted from the issuance of a revised emergency
preparedness rule on August 19, 1980 (45 Fed. Reg. 55,402). After the
revised rule was issued, FEMA reviewed the state and local response plans
for the Pilgrim site and evaluated the March 3, 1982 joint full-participation
exercise. On the basis of this review and evaluation, FEMA's Region I office
issued interim findings in a report entitled "Joint State and Local Radiological
Emergency Response Capabilities for the Pilgrim Power Station, Plymouth,
Massachusetts," dated September 29, 1982. In this report, FEMA concluded
that the Massachusetts state and local emergency plans and preparedness for
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coping with the offsite effects of radiological emergencies that may occur at the
Pilgrim Station were adequate to protect the public. With regard to the onsite
portion of the March 3, 1982 exercise, the NRC determined that the emergency
response actions taken by the Licensee were adequate to protect the health and
safety of the public. Since that time, the Licensee has participated in additional
emergency preparedness exercises where onsite and offsite response capabilities
were demonstrated and evaluated by the NRC and FEMA. The most recent
full-participation exercise was conducted on September 5, 1985. A remedial
exercise, held on October 29, 1985, demonstrated that four deficiencies identified
during the September exercise had been corrected. As a result, FEMA Region
I concluded that there was reasonable assurance that appropriate offsite action
can be taken in the event of a radiological emergency to adequately protect the
public health and safety.
The relevant portions of the Petition relating to emergency preparedness were
transmitted to the FEMA staff on August 4, 1986, and the NRC requested on
August 11, 1986, that FEMA review offsite emergency planning and preparedness issues raised in the Petition. On December 22, 1986, the Secretary of Public
Safety of the Commonwealth of Massachusetts sent FEMA a copy of the Office
of Public Safety report entitled "Report to the Governor on Emergency Preparedness for an Accident at the Pilgrim Nuclear Power Station," dated December
1986. The Secretary of Public Safety also asked FEMA Region I to review a
report entitled "Evaluation of Offsite Emergency Preparedness in the Area Surrounding the Pilgrim Nuclear Power Station," dated January 1987, which was
prepared for the Licensee by the Impell Corporadon.
On January 14, 1987, FEMA informed the NRC that the requests for a review
of these reports might delay the completion of the FEMA evaluation of the
issues raised in the Petition. In a memorandum to NRC, dated March 31, 1987,
FEMA stated that it was also conducting a self-initiated review of the overall
state of emergency preparedness at Pilgrim Station. FEMA said that it would
prepare a consolidated evaluation that would address the Petition issues, the
report submitted by the Office of Public Safety, the ImpeII Report, FEMA's selfinitiated review, and other relevant available information. FEMA committed to
make the production of their evaluation report a priority task. By memorandum
dated April 29, 1987, the NRC provided FEMA with a copy of a report prepared
by the Town of Plymouth Nuclear Committee entitled "Report to the Selectmen
on the Plymouth Radiological Emergency Response Plan," dated March 1987,
and asked FEMA to include this report in the ongoing review.
On June 4, 1987, BECo prepared reports regarding evacuation time estimates
and beach population sheltering, mobility impaired, and special facilities. On
June 12, 1987, BECo prepared a report regarding a northern reception center. NRC forwarded these reports to FEMA on July 1, 1987.
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On August 6, 1987, FEMA forwarded their August report entitled "SelfInitiated Review and Interim Finding for the Pilgrim Nuclear Power Station,
Plymouth, MA," to the NRC. This report included FEMA's July 29, 1987 analysis of the issues raised in the subject petition entitled "Analysis of Emergency
Preparedness Issues at Pilgrim Nuclear Power Station Raised in a Petition to the
NRC Dated July IS, 1986." In its analysis, FEMA individually addressed each
of the seven issues in offsite emergency planning raised in the subject Petition
and, one by one, found that the information in the Petition did not sustain the
Petitioners' contentions when compared to the record at the time the Petition
was reviewed. For convenience, FEMA's detailed analysis is provided as Attachment A (not published) to this Director's Decision. On the basis that FEMA's
analysis of the Petition's specific issues did not sustain the contentions, this
portion of Petitioners' request is denied. This denial notwithstanding, the Commission acknowledges that FEMA agrees with the general thrust of some of the
conclusions of the Petition for reasons cited in FEMA's Self-Initiated Review
and Interim Finding, dated August 4, 1987. Based on this latter report, FEMA
has concluded that offsite radiological emergency planning and preparedness for
Massachusetts are inadequate to protect the public health and safety in the event
of an accident at the Pilgrim Nuclear Power Station. The issues that FEMA
identified as a basis for this conclusion were:
1. Lack of evacuation plans for publi.c and private schools and day-care
centers.
2. Lack of a reception center for people evacuating to the north.
3. Lack of identifiable public shelters for the beach population.
4. Inadequate planning for the evacuation of the special needs population.
S. Inadequate planning for the evacuation of the transportation-dependent population.
6. Overall lack of progress in planning and apparent diminution in
emergency preparedness.
In summary, while this portion of Petitioners' request is denied, the emergency
planning issues identified by FEMA are a matter of serious concern. The
determination whether to restart the Pilgrim plant will involve, in necessary
part, consideration of the resolution of emergency planning issues identified by
FEMA.

C.

Containment Structure

The Petitioners allege that there are numerous deficiencies in the General
Electric (GE) Company Mark I containment structure. The Petitioners assert
that the GE Mark I pressure-suppression system employed by the Pilgrim
reactor contains inherent design flaws that raise que~tions about its ability to
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withstand accidents. Generally, the concerns relate to (1) design issues raised
by Dr. S.H. Hanauer in the early 1970s, (2) the Chernobyl accident, and (3)
the capability of the Pilgrim containment to withstand severe accidents. These
are addressed below. However, before discussing the adequacy of the Pilgrim
containment, it would be useful to describe the design philosophy and licensing
requirements that are the basis for reactor containments in the United States.

1.

Background

Containment structures are an integral part of the U.S. reactor designs in that
they form one part of a structured, tiered approach to public safety known as
defense in depth. Concisely put, defense in depth is the process implemented
by the AEC Oater NRC) to ensure that multiple levels of assurance and safety
exist to minimize risk to the public from nuclear plant operation.
A primary level of assurance are those activities to ensure that the plant is
designed and constructed to high-quality standards. Ouidance on plant design
is provided in the Code of Federal Regulations and specified in the General
Design Criteria (ODC). Specific information is provided in the NRC's Standard
Review Plan (SRP) which details acceptable methods for complying with the
requirements established in the ODC.
Early in the development of commercial nuclear power, it was recognized
that these complex systems could not be expected to be immune from various
failures and malfunctions, regardless of the quality of design, construction,
and operation. Therefore, a further level of defense was established in that
the plants were required to be designed for successfully coping with various
equipment failures, transients, and postulated accidents. The scenarios for
postulated accidents, to which all plants are designed to respond adequately,
are known as design-basis accidents and are detailed in the NRC's Standard
Review Plan, which is used to evaluate the design of each nuclear power plant
prior to the granting of a construction permit or operating license.
Design-basis accidents were chosen to represent a wide spectrum of plant
problems, some of ~hich were expected to be experienced in the plant lifetime
(such as failure of power systems), as well as events considered to be quite
infrequent (such as major ruptures of piping systems).
Details of these design-basis accidents are found in Chapter 15 of the NRC
Standard Review Plan, which also identifies acceptable plant protection standards for each postulated plant accident. The requirements and capabilities of
plant safety systems necessary to prevent these design-basis accidents from leading to unacceptable radiological releases are specifically identified. Guidelines
for judging the acceptability of the analytical results in response to these hypothetical scenarios are specified in NRC regulations. The plant design guidance
required as a result of this approach results in the incorporation of multiple
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and backup safety systems which will protect the reactor during the postulated
failures of these various protection devices.
Notwithstanding the above, additional margins are required in the plant design
to protect the public even in the event of very unlikely accidents. The reactor
containment provides an additional level of safety. Design-basis accidents for
containment reflect a number of arbitrary accident sequences developed from
postulated events. For example, the containment structural design is based upon
the effects of a concurrent earthquake and a rupture of major reactor coolant
system piping. Concurrently, in order to assess the effectiveness of leaktightness,
the safety systems are presumed to be not effective in cooling the reactor core,
resulting in the release of fission products from the reactor core. Although the
design-basis accidents discussed above are allowed to result in some failed
fuel (less than 1%), they do not result in core damage. For the containment
design, some independent failures of the protection systems are assumed to
occur simultaneously with the occurrence of the accident they are intended to
control. While the purpose of other safety systems is to shut down the reactor
fission process and provide emergency cooling water to the reactor core, the
containment has a required function of providing an essentially leaktight barrier
to "bottle up" any radioactive material released to the containment through
any rupture or break in the reactor coolant system. Given the release of the
radioactive material and cooling water, the containment is required to retain
this material and prevent significant releases to the environment Consequently,
the assessment of containment design adequacy assumes the postulated release
of fission products to the containment irrespective of the performance of the
core-COOling safety systems.
While design-basis accidents are used to determine the adequacy of plant
systems' design and performance, a set of additional assumptions is imposed to
further presume that these systems will not work as designed. The containment
design basis reflects a combination of parameters incorporating several designbasis accidents for structural considerations, coupled with an assumed release
of radioactive material to containment for assessing leaktightness.
In summary, the original design purpose of the reactor containment was
to protect against postulated radioactive releases from hypothetical reactor
accidents up to and including major ruptures of reactor coolant piping, where
such events resulted in some degree of core damage. These hypothetical events
postulated a release of fission products from the reactor core to the reactor
coolant system and subsequently into the containment through the pipe break.
This was considered one of the less likely, but possible, accidents and provided
a straightforward means of providing additional margins for containment design.
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One must also consider the concept of severe nuclear accidents and how they
fit within the framework of protection from design-basis accidents.2 For the last
several years, as part of the NRC's efforts to continually evaluate and increase
power plant safety, we have been studying the likelihood and consequences
of extremely low probability incidents with attendant higher estimates of core
damage and higher radiological releases from the core. This class of accidents is
beyond the existing design basis and is known generally as severe accidents. This
was first done comprehensively by the Reactor Safety Study (WASH-1400),
which is known as a probabilistic risk assessment (PRA). The type of accidents
studied in this evaluation are basically those where multiple backup safety
systems fail, eventually resulting in damage to the nuclear fuel and considerable
releases of radioactive material outside of the reactor cooling system. Depending
on other failures and containment behavior, significant radiological releases
into the environment could conceivably occur. Implicit in these scenarios is
the development of a better understanding of containment performance and its
failure mechanisms.
More detailed PRA studies have been conducted since the publication of
WASH-1400 to better understand the probability of these unlikely events and
also to better predict the magnitude of potential radiological releases into the
environment, given a containment failure and attendant consequences. Considerable work has also focused on the behavior of reactor containments following
a severe accident where molten reactor fuel could potentially melt through the
reactor vessel. Results of such studies have generally confirmed the very low
likelihood of such accidents and relatively low risk to the public even if such
very-Jow-probability accidents were to occur. While not originalJy designed to
protect against some of the severe accidents, reactor containments provide considerable benefit from their ability to reduce radiological releases to the public
from such accidents. For example, the results of research work indicate that
the actual pressure-retaining capability of most containments is well above their
original design pressures. Studies also indicate that the massive containment
structures may provide considerable retention of radioactive material even if
they were to fail following a core-melt event. As discussed in § C.4, there exists considerable uncertainty regarding a Mark I containment's behavior during
a core-melt accident. A recent study judged the probability of some form of
containment failure, assuming a core melt had occurred, to be between IO'and

90%.3

2 Severe accidents are defined u Ihose "in which IUbstantial damage is done to Ihe reactor cmc, whclher or not
Ihere are serious ofTsitc caucquences." This definition is extracted fran Ihc "Policy Statement at Severe Reactor
Accidents Regarding Future Designs and Existing Plants," SO Fed. Reg. 32,138 (Aug. 8, 1985).
3 NUREG-llS0, 'The Reactor Risk Rcf= Document" (Draft).
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Due to the very complex processes involved in a severe reactor accident,
exact predictions of accident consequences are difficult. Considerable research
is under way to give us additional information in this area. Results from such
studies allow us to focus our attention in areas where improvements can be made
to provide increased levels of safety from these very unlikely events. The purpose
of these projects is to conduct hypothetical ''what if" studies to understand ways
public risk from nuclear operations can be justifiably reduced. Even though we
strive to reduce public risk further, results of our studies indicate that risk from
these severe accidents is very low and does not warrant immediate actions. More
information on the adequacy of the Pilgrim containment and its adequacy with
respect to severe reactor accidents is provided in § C.4.
For background information purposes, a brief description of the Pilgrim Mark
I Containment Design is provided in Attachment B (not published). A discussion
of the historical problems and the specific three assertions regarding deficiencies
in the Mark I design is provided below. Section C.2 addresses the Hanauer issues,
§ C.3 addresses the Chernobyl issues, and § C.4 provides additional information
on the Pilgrim containment's acceptability from a perspective of severe-accident
risk.

2.

Hanauer Issues

The Petitioners have expressed concerns that are based on memoranda written
before 1978 by. the staff of the Atomic Energy Commission (AEC) and the
NRC (which succeeded the AEC in 1975). These concerns relate to the ability
of the Mark I containment to respond adequately to its original design function
(i.e., deal with a large loss-of-coolant accident). The key document cited is
a memorandum written by Dr. S.H. Hanauer on September 20, 1972. This
document raised seven concerns, all of which centered on the viability of the
pressure-suppression containment concept Portions of four of those concerns
have been either directly or indirectly quoted in the Petition; they relate to steambypass susceptibility, valve reliability, lack of adequate testing, and volume
limitations causing overcrowding.
When Dr. Hanauer's seven concerns were raised, the Staff evaluated each
of them to determine whether adequate safety margins were being maintained
on existing plants. Subsequently, the NRC Staff concluded that Dr. Hanauer's
concerns had been properly considered, and documented its findings in NUREG0474, "A Technical Update on Pressure Suppression Type Containments in Use
in U.S. Light Water Nuclear Power Plants," issued in July 1978.
Enclosure A to NUREG-0474 summarizes NRC Staff actions related to each
of the seven concerns identified in Dr. Hanauer's memorandum of September
20, 1972. For convenience, a copy of that enclosure is provided as Attachment
C (not published) to this response. Each statement of concern was followed by
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a response that reflected the NRC evaluation. In each case, the response showed
that the NRC no longer considered the concern an unresolved safety issue.
It should be noted that while the concern reflected the views of Dr. Hanauer
in September 1972, the NRC response reflected the status of the issue in July
1978. Moreover, by June 1978, Dr. Hanauer had changed his opinion regarding
his 1972 concerns, as reflected in a memorandum dated June 20, 1978, in
which he stated: "Thus while we may yearn for the greater simplicity of 'dry'
containments, the problems of both 'dry' and pressure suppression containments
arc solvable, in my opinion, and the design safe, therefore licensable" (NUREG0474).
Our review of the Petition issues that are based on correspondence dated 1978
or earlier indicates that all of these issues have been addressed in NUREG0474. Although various changes have occurred since then, the fundamental
safety conclusions stated in NUREG-0474 are essentially unchanged. The most

notable of the changes has been the NRC position related to inerting the
containment.4 Since NUREG-0474 was issued, the regulations relating to this
issue (10 C.F.R. § 50.44, "Standards for combustible gas control system in
light-water-cooled power reactors'') have been revised to require all Mark I
and II containments to be inerted. The response to Dr. Hanauer's concern
(see Item B of Attachment C to this response) indicates that most Mark I
containments were already inerted. Pilgrim was inerted at the time NUREG0474 was published; however. the reason for inerting was restricted to designbasis accident (DBA) considerations. With the issuance of the revised § 50.44,
the Commission required all Mark I and II containments to be inerted to
accommodate the degraded-core accident Therefore, although the revision did
not cause any immediate change to the Pilgrim plant operation, the change
did alter the basic NRC requirements in this area. A review of this and other
changes made since NUREG-0474 was issued indicates that in no case have the
changes altered the fundamental Staff conclusions concerning safety contained
in NUREG-0474.
The Petition references statements from NUREG-0474 that relate to differences between expected experimental results and actual test results. The Petitioners state that surprises repeatedly occurred during the course of the various,
then-ongOing, test programs. The statements extracted from NUREG-0474 were
made during 1978 when many of these test programs were in their early stages.
These test programs were initiated by utilities owning Mark I plants as part of
a program in response to NRC letters that were transmitted in February and April
1975 to all utilities owning BWR facilities with Mark I-design containments
(including the Licensee). The letters requested that the owners quantify the

4 An incrted CUluinmenl is one in which oxygen is rcpaced by enough nitrogen to preclude canbU5tion.
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hydrodynamic and safety relief valve (SRV) discharge loads and assess the effect
of these loads on the containment. ('These loads had not been considered during
the licensing of the individual plants because these loads (including pool swell)
were identified in the period 1972 through 1974 as part of the review of the
large-scale testing of the Mark III containment system design.)
As a result of these letters from the NRC and recognizing that the evaluation
effort would be very similar for all Mark I BWR plants, the utilities (including
the Licensee) formed an ad hoc Mark I Owners Group. The Objectives of
this Owners Group were to determine the magnitude and significance of these
dynamic loads as quickly as possible and to identify actions to resolve any
outstanding safety concerns. A series of generic test programs was created to
accomplish these objectives.
Since NUREG-0474 was issued in July 1978, the generic test programs
related to the Mark I containment design and the NRC assessment of the
tests have been completed The Staff evaluation of the generic test programs
was reported in NUREG-0661, "Mark I Containment Long-Term Program
Safety Evaluation Report," issued in July 1980. NUREG-0661 describes and
presents Staff conclusions regarding the generic techniques for the definition
of suppression-pool hydrodynamic loads in a Mark I system and the related
structural acceptance criteria. As part of the acceptance criteria, the Staff required
a plant-specific analysis.
The Licensee performed a plant-specific analysis on the Pilgrim Station. The
Licensee submitted the Plant Unique Analysis Report (PUAR) of the Suppression Chamber-Mark I Containment Long-Term Program (fR-5310-1) on October 27, 1982, and the PUAR of the Torus Attached Piping-Mark I Containment
Long-Term Program (fR-531O-2) on October 26, 1983. On the basis of this
analysis, the Licensee proposed design changes to restore the intended safety
margins. ('The intended margin in this context simply means that the structural
margin that was computed without consideration of the hydrodynamic and SRV
loads would remain unchanged when the loads are included and the modifications completed.) The Staff reviewed these changes and approved them in a
Safety Evaluation Report issued January 30, 1985. The modifications have been
implemented, and the Licensee has demonstrated that the Pilgrim containment
is capable of accommodating design-basis accidents with adequate margin.
The Petition refers to another concern that can be considered as related to
Dr. Hanauer's concerns. The concern focused on the safety disadvantages of
pressure-suppression containments. This issue is related to the possibility of
steam bypassing the suppression pool in BWR pressure-suppression containments and was designated as Generic Issue 61, "SRV Line Break Inside the
Wet Well Airspace of Mark I and II Containments." An evaluation of this issue
was recently completed, and the results were presented in NUREG/CR-4594,
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''Estimated Safety Significance of Generic Issue 61," which was issued in June
1986.
On the basis of these results, the Staff concluded that no new requirements
were justified and, on the basis of an overall risk assessment, no further study
of this safety issue was warranted.
In summary, the Petitioners have asserted that the pressure-suppression
containment design is flawed from the perspective of its original design function,
and they have questioned the viability of this containment type. We have shown
that many of their specific concerns, and in particular those issues raised by
Dr. Hanauer, were previously and satisfactorily addressed in NUREG-0474
and in various generic issues programs. fur those concerns identified since
NUREG-0474 was issued, generic programs were conducted to determine the
magnitude of the design loads under investigation, and the Licensee, based
on the program results, implemented design changes at Pilgrim to reestablish
acceptable structural design margins. Consequently, these concerns are resolved.
3.

Chernobyl Accident

The Petitioners express concern regarding the threat of a Chernobyl-type
event at the Pilgrim Station as part of an overall reference to severe accidents.
Immediately upon learning of the event at the Chernobyl plant in the Soviet
Union, the NRC formed a task force to thoroughly evaluate the accident to learn
as much as possible about its causes, course, and consequences. The results of
this effort were published in NUREG-1250, "Report on the Accident at the
Chernobyl Nuclear Power Station." NUREG-1250 was prepared collaboratively
by the NRC, other U.S. government agencies, and other groups.
Within the next few weeks, the NRC plans to issue for public comment a
report entitled "Implications of the Accident at Chernobyl for Safety Regulation
of Commercial Nuclear Power Plants in the United States," NUREG-1251
(August 1987). The facts of the Chernobyl accident relied on for this report
are drawn from NUREG-1250 and its sources. NUREG-1251 presents an
assessment of the implications with respect to a number of U.S. reactor safety
regulatory issues. The issues selected for evaluation were those associated
with significant factors that led to or exacerbated the consequences of the
Chernobyl accident Issues covered are in the areas of administrative controls
and operational practice, design, containment, emergency planning, and severeaccident phenomena.
Nothwithstanding important design differences between the Chernobyl reactor and U.S. commercial reactors, the findings from these reports add to our
understanding of some of the phenomena that may be involved in a severe nuclear accident and provide some additional insights useful in guiding our severe-
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accident programs. The findings and assessments provide us with conclusions
regarding the vulnerability of plants such as Pilgrim to a Chernobyl-type event.
The Chernobyl accident was initiated by serious operator violations of safety
procedures. However, the ensuing reactor damage resulted from basic design
features of the RMBK 1000 reactor which are specifically prohibited in U.S. reactors. The RMBK reactor design does not use large steel reactor pressure vessels with water as a moderator, such as are employed in the U.S. designs. Rather,
the RMBK utilizes a graphite-moderated pressure tube concept. fur some conditions or modes of operation this design has an undesirable characteristic known
as a positive void coefficient.
A positive void coefficient means that, for reactor incidents where rapid
power increases vaporize cooling water in the pressure tubes, a further power
increase is incited. This is known as negative control stability and occurred so
quickly at Chernobyl that the operators or safety systems had no opportunity to
respond, and an explosion resulted. In violation of operating procedures, some
safety systems had also been deactivated. The RMBK design also possesses a
slow-acting safety control rod system, which further contributed to the event.
As nuclear power was being developed in the United States, the importance of
control stability and, specifically, negative void and negative power coefficients
were recognized. The nuclear cores of U.S. reactors are specifically designed
to prevent the power instability that caused the Chernobyl accident and also
include fast-acting safety control rod systems. Fully complying with these design
criteria, Pilgrim responds to an increase in voiding by a power reduction due
to the inherent physics of its design. Additionally, it is worth noting that the
accident at Chernobyl was exacerbated by the graphite fire that resulted. Since
Pilgrim does not utilize graphite in its design, the concerns associated with
a graphite fire are not applicable. Also of note is the fact that the reactor at
Chernobyl is surrounded by a confinement structure as opposed to a containment,
as in Pilgrim. The differences in design relate to the basis of the pressureretaining capability of the two structures. The Pilgrim reactor containment would
be expected to withstand an internal pressure resulting from an energy release
many times the energy release that the Chernobyl reactor confinement could (by
design and in fact) withstand.
As discussed above, the steam explosion in the reactor core, which ruptured
the reactor core and surrounding building, was caused by a nuclear physics
design vulnerability specifically prevented by the Pilgrim design. Due to that
and other factors discussed above, we find that the contentions of the Petitioners
regarding Chemobyl are without merit.
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4.

Capability of the Pilgrim Containment to Withstand Severe Accidents

The Petitioners raised concerns regarding the possibility that the Pilgrim
containment might fail in the event of a severe accident. The Petitioners assert
that there is a tendency to underestimate the probability of various types of
accidents; they cite, among other things, the recent accident at Chernobyl (see
previous section). The Petitioners also conclude that there is a high probability
that Pilgrim's Mark I containment structure will not stand various severe-accident
scenarios.
As discussed at the initial introduction to this section (C.l), the NRC
views probabilistic risk assessment as a structured method for investigating the
likelihood and consequences of reactor accidents considered to have a very low
frequency of occurrence. The perceived inability of the Pilgrim containment to
survive a severe accident was identified by the Petitioners as a design flaw.
The evaluation of severe-accident vulnerability involves three distinct evaluations: first. the probability of an accident involving core damage; second, the
likelihood of containment failure; and third, an assessment of the radiological
consequences and public doses resulting from the accident. All three issues must
be considered in making a determination on the magnitude of severe-accident
risk and what actions should prudently be taken to reduce those risks.
The studies that have been conducted emphasize that the results inherently
possess large uncertainties. The draft results of NUREG-llS0 present the most
recent program, whose intent is to accurately reflect the severe-accident risk at
a number of U.S. nuclear power plants and also to properly reflect the areas of
uncertainty. This study included an evaluation for Peach Bottom, a plant quite
similar to Pilgrim in reactor design and containment. The study presented the
estimated mean frequency of core damage to be approximately 1 chance in
100,000 per year of operation. Another comprehensive risk study conducted for
the Limerick plant estimated a mean core damage probability of 1 in 10,000.
These results are consistent with NRC's belief that core-melt accidents are
very unlikely. Draft NUREG-llS0 also investigated the probability of early
containment failure following a core melt. This study concluded tnat our
ability to accurately predict the response of a Mark I containment was limited
for situations where it was subjected to the harsh temperature and pressure
conditions following a core-melt accident. As stated earlier, the report indicated
that containment failure probability (for these extremely unlikely events) could
likely range from '10 to 90%.
These uncertainties are currently the subject of research efforts to better
predict the behavior of containments during severe accidents, so that a more
complete risk perspective can be assembled for guiding our regulatory activities. However, it is important that these uncertainties be properly characterized. They are not identified deficiencies in the BWR Mark I containments,
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which have been demonstrated to satisfy their design performance requirements
(see Hanauer Issues, § C.2). Rather, these uncertainties are areas that guide our
research investigations, whose goals arc to provide improved understanding of
very unlikely risk situations at nuclear power facilities. Results from these studies (including high containment failure probabilities) also allow us to calculate
public risk estimates assuming that one element of the three that go into a risk
assessment (containment failure) is less favorable.
Even allowing the large uncertainties that result in a high upper value for
containment failure, the NUREG-1150 study estimated that the probability of a
large reactor accident that results in one or more early fatalities ranged from one
in one million to one in one billion. Given a severe accident, the probabilities
of very high radiation exposure and the distances over which they would occur
were also estimated to be reasonably small. The risk levels for Pilgrim would of
course depend on its actual core-melt probability, containment behavior, the local
demography, and could vary somewhat from the results presented in NUREG1150. The results of this and related studies do, however, support our overall
conclusion of low severe-accident risk at the Pilgrim utility. One contributing
factor is the issue mentioned in § C.I, that the massive reactor containment
structure may retain considerable radioactive material following a core melt even
if its pressure boundary is failed. In this regard, containment failures include
cracks or other phenomena that result in loss of pressure integrity that can
result in leaks but should not be viewed solely as catastrophic failure of the
containment structure. Plateout and deposition of material within containments,
even though there may be leakage, also increase the time available to implement
effective evacuation activities.
While we believe that severe-accident risks are low at operating nuclear
plants, our goal is to pursue additional activities to achieve even lower levels
of public risk. To ensure that our risk conclusions are applicable to all operating units, a number of programs are going forward to assess severe-accident
likelihood and consequences. These programs include plant-specific studies to
determine any severe-accident vulnerabilities, both from the perspective of accident frequencies and from containment performance following a core melt. Any
problems will be dealt with if identified. This progr;un is known as the in4ividual plant examination (lPE) program, which is expected to commence later this
year. These and related programs will be conducted to provide further assessments of severe accidents on a plant-specific basis, so that appropriately low
risk Jevels can be maintained.
On July 25, 1986, the Licensee announced that it is voluntarily considering
implementation of certain modifications to enhance the Pilgrim Station containment capabilities. In an April 30, 1987 letter from S. Varga to R. Bird,
NRC asked the Licensee to provide details of the modifications and procedural
changes. We have received the Licensee's response dated July 8, 1987, and it is
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currently under review. The NRC does not view any of these modifications as
necessary before the plant restarts. The NRC Staff will review these modifications to ensure that they do represent overall safety improvements and that they
have no overall adverse safety impact on existing systems.
The Petitioners also requested that the NRC require the Licensee to submit a feasibility study on all possible structural modifications before NRC approves specific modification proposals. At the present time, neither the Licensee,
nor the Staff, nor the Petitioners have identified any structural modifications to
the Pilgrim containment that would be warranted by severe-accident considerations. Therefore, this request for a feasibility study is denied.
The Petitioners' assertions with respect to inherent design flaws in the
pressure-suppression system utilized at the Pilgrim plant have been addressed
above. The Licensee has implemented modifications to reestablish Pilgrim's
intended containment design margins (see the discussion on the Pilgrim PUAR).
Evaluations of the Mark I containment with respect to severe accidents are
continuing through (1) the implementation of the Commission Policy Statement
on Severe Accidents, (2) the NRC Staff and industry dialogue to improve
containment severe-accident performance for all BWRs, and (3) the Licensee's
voluntary initiative.
As indicated in the discussion on the Mark I containment, the Petitioners have
not presented sufficient evidence to indicate that the Pilgrim Station should not
operate while risk-reduction improvements are being considered. That is, there
is not sufficient evidence of either design flaws at Pilgrim or high risk to warrant
a show-cause order for the plant to remain closed or to suspend the operating
license. Therefore, this portion of Petitioners' request is denied.
CONCLUSION
The NRC has required, and will continue to require, that the Pilgrim facility
remain shut down until the management and emergency preparedness issues are
dealt with to the satisfaction of the NRC.
For the reasons discussed above, a decision cannot be made at this time
regarding the management issues. This portion of the Petition will be addressed
in a subsequent response.
For the reasons discussed above, the information identified by the Petition
does not warrant the initiation of the requested proceedings in regard to the
radiological emergency response plan. Based on the FEMA evaluation of the
emergency preparedness issues raised by the Petitioners, the Petitioners' request
for action pursuant to 10 C.F.R. § 2.206 on this issue is denied. However, in view
of FEMA's interim finding that Massachusetts offsite radiological emergency
planning and preparedness are inadequate to protect the public health and safety,
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the Commission will consider, among other issues, corrective actions regarding
emergency planning issues identified by FEMA before permitting the restart of
the Pilgrim plant.
For the reasons discussed above, the information identified by the Petition
does not warrant the initiation of the requested proceedings in regard to the
containment issues. Accordingly, the Petitioners' request for action pursuant to
§ 2.206 on this issue is denied.
As provided in 10 C.F.R. § 2.206(c), a copy of this Decision will be filed
with the Secretary for the Commission's review.
FOR TIIE NUCLEAR
REGULATORY COMMISSION
Thomas E. Murley, Director
Office of Nuclear Reactor
Regulation
Dated at Bethesda, Maryland,
this 21st day of August 1987.
Attachments:
A. FEMA Analysis of Petition's Contentions
B. Mark I Containment Design
C. Summary of Staff Actions Related to Hanauer Issues
[The Attachments have been omitted from this publication but can be found in
the NRC Public Document Room, 1717 H Street, NW, Washington, DC 20555.]

107

CU-87-9

Cite as 26 NRC 109 (1987)
UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION
COMMISSIONERS:
Lando W. Zech, Jr., Chairman
Thomas M. Roberts
FrederIck M. Bernthal
Kenneth M. Carr
Kenneth C. Rogers

In the Matters of
ADVANCED NUCLEAR FUELS
CORPORATION
(Import of South AfrIcan
Enriched Uranium Hexafluoride)

Docket No. 11003928
(LIcense ApplicatIon
No. ISNM-87005)

EDLOW INTERNATIONAL
COMPANY
(Import of South African
UranIum Ore Concentrate)

Docket No. 11003929
(LIcense ApplicatIon
No. IU-87006)

EDLOW INTERNATIONAL
COMPANY
(Import of South African
UranIum HexafluorIde)

Docket No. 11003930
(LIcense ApplicatIon
No. IU-87007)

EDLOW INTERNATIONAL
COMPANY
(Import of South AfrIcan
EnrIched UranIum HexafluorIde)

Docket No. 11003931
(LIcense ApplicatIon
No. ISNM-87008)
September 21, 1987

The Commission interprets § 309(a) of the Comprehensive Anti-Apartheid
Act of 1986, 22 U.S.C. § 5059(a), to: (1) bar the import of uranium ore and
uranium oxide, regardless of its intended end use; and (2) permit the importation
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of South African-<>rigin uranium ore and uranium oxide that are transformed into
uranium hexafluoride, or other "substantially transformed" uranium compounds,
before they are imported into the United States.
The Commission also concludes that uranium imports that do not fall within
the prohibition of the Anti-Apartheid Act should not be barred on other grounds.
In this regard, the proposed imports would not be inimical to the common
defense and security of the United States or violate U.S. international legal
obligations with respect to Namibia.
The Commission directs the NRC Staff t~ act on the four pending import
license applications in accordance with these conclusions.

RULES OF PRACTICE:

EXTENSIONS OF TIME

The Commission refuses to consider untimely filed submissions. The Commission has made clear that participants in its proceedings are expected to comply with applicable time limits. If parties cannot act within the specified time
period, extensions are to be sought prior to the expiration date. See Philadelphia
Electric Co. (Limerick Generating Station, Units 1 and 2), CLI-86-5, 23 NRC
125, 126 (1986).

IMPORT UCENSES:

SOUTH AFRICAN-ORIGIN URANIUM

The Commission concludes that the proper interpretation of § 309(a) of the
Comprehensive Anti-Apartheid Act of 1986 is one that gives effect to the plain
language of the statute - that Congress intended to bar only uranium ore and
uranium oxide; the bar does not extend to other forms of uranium.

IMPORT UCENSES:
DOCTRINE

SUBSTANTIAL TRANSFORMATION

The Commission concludes that South African-origin uranium ore or uranium
oxide that is transformed into uranium hexafluoride or into enriched uranium
hexafluoride in other countries should not be considered South African uranium
ore or uranium oxide and is therefore not barred from importation. The Customs
Service and the courts have commonly employed a three-part test in determining
whether a product has been substantially transformed. They look to see whether
as a result of the manufacturing processes a new and different article emerges,
having a (1) distinctive name, (2) character, or (3) use that is different from
that originally possessed by the article or material before being subject to
the manufacturing process. See, e.g., 19 C.F.R. § lO.14(b). Applying these
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criteria, the Commission finds that uranium hexafluoride and enriched uranium
hexafluoride are substantially transformed uranium products.

DECISION
I.

BACKGROUND

On February 17, 1987, seven members of the U.S. House of Representatives
(Congressmen Ronald V. Dellums, Mervyn M. Dymally, William H. Gray, m,
Edward J. Markey, Charles B. Rangel, Bill Richardson, and Howard Wolpe),
the Oil, Chemical and Atomic Workers International Union,1 The Nuclear
Control Institute, American Commiuee on Africa, Transafrica Inc., and the
Washington Office of Africa ("Petitioners',) filed Ii Petition for Leave to Intervene
and Request for Hearing on eight import license applications.l Each of the
Applicants seeks a license to import South African-origin uranium in various
forms. Petitioners sought to intervene principally to argue that issuance of the
proposed licenses would: (1) violate the Comprehensive Anti-Apartheid Act
of 1986 (Pub. L. No. 99-440, 22 U.S.C. §§ 5001-5116) ("Anti-Apartheid Act'');
(2) be inimical to the common defense and security of the United States; and
(3) violate the international legal obligations of the United States with respect
to Namibia.
On June 12. 1987, the Commission granted the petition for leave to intervene
and hearing request CLI-87-6, 25 NRC 891 (52 Fed. Reg. 23,091 (June
17, 1987». The Commission invited the Petitioners, Applicants, Executive
Branch, and any other member of the public to submit written comments to the
Commission by July 13, 1987, on the issues raised by the eight import license
applications.' Participants could file reply comments responding to the views of
other participants by July 28, 1987. The Commission, at the request of Atlas
Corporation, subsequently extended the date for submitting reply comments to
August 4, 1987.
Although the Commission invited participants to address any issue they
deemed relevant, the Commission indicated that it was particularly interested
in receiving detailed legal analyses, based on a review of the legislative history
of the Anti-Apartheid Act, on four questions: (1) Did Congress bar only the
import of uranium ore and uranium oxide, or did Congress intend to bar all

1The Union IUbsequently withdrew from the petition.
IUbsequently amended their petition to Include tIuec additional parties - Robert L. OIavcz, New
Mexico SU\e Senator Carlos Cimeros. and Henry Isaacs.
'On July 29. 1987, Braunkohle Transport, USA. withdrew tIuec or iIs applications, NOlI. IU·87001, IU·87002,
and ISNM·87003. Previously, on Much 13,1987, it had withdrawn Application No. ISNM·87004.
2 Petitioners
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forms of uranium? (2) Does the import bar cover imported uranium regardless
of its intended end use, or does it only bar the import of uranium that will
be used domestically and not be reexported? (3) Did Congress bar South
African-origin uranium ore and uranium oxide that have been "substantially
transformed" into another form of uranium in countries other than South Africa?
(4) Did Congress assign to the Executive Branch, or to the NRC, or to both, the
responsibility for interpreting the scope of § 309(a) of the Anti-Apartheid Act
and for implementing that section?
The Commission received fourteen timely filed initial comments and two
timely filed reply comments." Only three participants - Petitioners, Atlas Corporation ("Atlas"), and Advanced Nuclear Fuels Corporation ("ANF') provided
the detailed legal analysis requested by the Commission. The other participants,
with the exception of the Sequoyah Fuels Corporation, submitted short statements asserting that consistent with the objectives of the Anti-Apartheid Act,
all imports of South African-origin uranium should be barred Sequoyah Fuels
Corporation argued that all uranium imports for domestic consumption should
be barred. In its view, uranium imports for the purposes of processing and reexport should be permitted

n.

REQUEST FOR ORAL ARGUMENT

In their comments, Petitioners requested that the Commission hold oral
argument to permit them to explicate their positions on the legal issues raised
by these applications and to permit them to respond to any questions that the
Commission might have. The Commission has concluded that oral presentations
are unnecessary. The participants have set forth their views in writing. and the
Commission believes that based on these submissions it fully understands the
positions of the participants and has sufficient information upon which to base
its decision. Accordingly, the request for oral argument is denied.

"The Canmission has not considered commcntsthat wen:: not timely filed. For example, Taiwan Power Company
submilled initial commcnts on Iuly 29. 1987. and the U.S. Canmiucc on EnCIJY AwlJ'Cncsa submilled its initial
comments on August 7. 1987.10lIl after the Iuly 13 dca.ninc Cor submitting initial comments. It would be unfair
to Petitioners and the other c:ommcnten to consider these late comments because they wen:: not given a reasonable
oppoltunity to reply to them. The U.s. Canmiucc at EnCIJY Awareness comments in ract were nOlsubmilled
until after the other palticipants bad submitted their reply comments. Although Atlas bad requested and received
an extension until August 4 to aubmit its reply comments. it did nOl submit them until August 6. It Ihould have
IOUght another extensim prior to August 4. The Canmission bas made clear that pattiCi to its proceedings am
expected to canply with applicable time limits. U pattiCi CIIII10l act within the apccificd time period. extensim.
am to be IOUght prior to the expiration elate. SIIIJ PloilotUlplUa ElIIctric Co. (Limerick Ocncrsting Statim. Units 1
and 2). ClJ·86-S. 23 NRC 125. 126 (1986).
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m.

SUMMARY OF DECISION

For reasons stated in this Decision, the Commission has concluded that
§ 309(a) of the Anti-Apartheid Act, 22 U.S.C. § 5059(a), bars the import of
uranium ore and uranium oxide, regardless of its intended end use. Importation
of other forms of uranium is not barred by § 309(a). South African-origin
uranium ore and uranium oxide that are transformed into uranium hexafluoride,
or other uranium compounds that are substantially transformed before they are
imported into the United States, are also not barred. Because the Commission's
interpretation of the scope of § 309(a) of the Anti-Apartheid Act is identical to
that adopted by the Department of the 'Ireasury, the Commission has not found it
necessary to address issues that would have arisen had the two agencies adopted
different interpretations of the Act.
The NRC Staff is directed to act on the four pending import license applications in accordance with this decision.

IV.

ANALYSIS OF PERTINENT ISSUES

Our analysis begins with a discussion of the four questions posed in the
Commission's June 12, 1987 Order.

A.

Did Congress Bar Only tbe Import or Uranium Ore and Uranium
Oxide, or Did Congress Intend to Bar All Forms or Uranium?

1.

Arguments of the Parties

Section 309(a) of the Anti-Apartheid Act provides that "no--{l) uranium ore,
(2) uranium oxide, (3) coal, or (4) textiles, that is produced or manufactured in
South Africa may be imported into the United States."
A majority of the participants, including Petitioners and Atlas, contends that
the literal language of the statute does not reflect congressional intent. They
argue that Congress intended to bar all uranium imports, not just imports of
uranium ore and uranium oxide. They contend that such an interpretation furthers
the spirit, objectives, and poliCies of the Anti-Apartheid Act
Petitioners argue that there is no rationale for limiting the scope of § 309(a)
to the forms of uranium found only at the beginning and the end of the
conversion and enrichment process, while allowing imports of intermediate
forms of uranium, such as uranium hexafluoride (UF6). Petitioners submit that
all that matters is whether the raw material originated in South Africa. Petitioners
further argue that oxide and hexafluoride forms of uranium are essentially
interchangeable in the marketplace. In this regard, Petitioners note that in 1985
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most of the South African uranium entered the United States in oxide form, but
that in 1986, in anticipation of the Anti-Apartheid Act, importers brought in
most of the imported uranium as a hexafluoride. Accordingly, Petitioners assert
that a narrow reading of § 309(a) would permit the imports of UF6' thereby
effectively nullifying the congressional prohibitions, something Congress could
not have intended.
Atlas also argues that Congress did not intend the terms uranium oxide and
uranium ore to mean only ore in its natural state or chemical oxides, but instead
used these terms to mean "processed" and "unprocessed" uranium. Atlas asserts
that no other meaning can be rationally imputed, noting that uranium ore is
typically processed into a nitrite or oxide form known generically as yellowcake
(and referred to generally as uranium oxide (U30g). After conversion to uranium
hexafluoride (UF~ for enrichment, the uranium is returned after enrichment to
an oxide form for fuel fabrication. Atlas argues that the oxide step covers the
entire fuel cycle from the extraction of the ore from the mine to the insertion
of the fuel into the reactor core. In support of its position, Atlas cites floor
statements of various Congressmen, which do not explicitly address the scope
of the import bar, but which in Atlas' view can be reasonably construed to mean
that the Congressmen thought the bar extended to all forms of uranium.
Finally, Petitioners and Atlas both note that in the Senate debate on the Dole
Amendment, which would have deleted § 309, 132 Congo Rec. S11851-53 (daily
ed. Aug. IS, 1986), Senators Ford and McConnell of Kentucky spoke in favor
of the amendment, claiming that a uranium import bar would eliminate jobs at
government enrichment facilities in Kentucky and Ohio. The plant in Paducah,
Kentucky, is an enrichment plant that uses UF6 as feed. Petitioners argue that if
the bar did not apply to UF6, then there would be no reason for Senators Ford
and McConnell to oppose § 309 in order to protect the jobs of plant workers.
ANF reaches a different conclusion, arguing that Congress intended to bar
only the import of uranium ore and uranium oxide, as reflected in the plain
language of the statute. ANF argues that in the Anti-Apartheid Act when
Congress wanted to bar a product and all of its by-products and derivatives,
it did so quite explicitly. For example, in § 319 of the Act, Congress specified
that no "agricultural commodity, product, by-product, or derivative thereof" may
be imported from South Africa. ANF asserts that the U.S. Court of International
Trade in Springfield Industries Corp. v. United States, 663 F. Supp. 128 (1987)
had adopted this analytical approach in interpreting another section of the AntiApartheid Act.' There the Court held that § 320 of the Act, which bars imports
of iron and steel, did not bar imports of South African wire strand, which is an
advanced product made from steel.
'The Govemmcnt·. appal
(Fed. CU.).

or !his decision is pendin"

UN~d Slatu v. SPMIfi4Id llldunriu. No. 87-1469
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2.

Commission Decision

After evaluating the comments, the Commission has concluded that the proper
interpretation of § 309(a) is one that gives effect to the plain language of the
statute - that Congress only intended to bar uranium ore and uranium oxide;
the bar does not extend to other forms of uranium. The Supreme Court has
held that the plain meaning of a statute must prevail unless there is "clear
evidence" of a "clearly expressed legislative intention" to the contrary. Bread
Political Action Committee v. Federal Election Commission, 455 U.S. 577,581

(1982). See Chevron. U.s.A.. Inc. v. Natural Resources Defense Council. 467
U.S. 837, 842-43 (1983); American Civil Liberties Union v. FCC. No. 85-1666,
slip op. at 37-40 (D.C. Cir. July 17. 1987).
Here Congress' explicit prohibition of uranium ore and uranium oxide,
contrasted with its failure to include uranium hexafluoride (UFtV, cannot simply
be regarded as mere happenstance or oversight.
Uranium ore, uranium oxide (U30g), and UF6 are commonly used and understood technical terms which are accepted throughout the nuclear industry. They
precisely and unambiguously identify completely different forms of uranium utilized at separate stages of the nuclear fuel cycle. Uranium ore consists of the raw
mineral, which must be milled in order to produce uranium oxide, U30 g• U30 g
is then converted in a separate process to uranium hexafluoride (UFt;}. As Petitioners, Atlas, and ANF all recognize. UF6 is an entirely different compound'
than U30 g• UF6 is enriched to increase the concentration of the radioisotope
U-235. Enriched UF6 is then converted to an oxide form for subsequent compression and machining into fuel pellets. Entirely different industrial processes
are utilized at each stage in the refining and enrichment chain of the fuel cycle. In fact, as Sequoyah Fuels Corporation, one of the two U.S. companies that
converts U3 0 g to UF6, noted in its comments, the user of nuclear fuel must
obtain from separate and independent sources U 30 g, unenriched UF6, enriched
UF6, and fuel elements. Thus, uranium oxide and uranium hexafluoride are not
essentially interchangeable as Petitioners contend.
When Congress uses technical terms with clear and precise meanings, such as
uranium ore and uranium oxide, it must be presumed that Congress intended to
use the terms in accordance with their traditional meanings. See Corning Glass
Works v. Brennan. 417 U.S. 188, 201 (1974); In re Ann Arbor Railroad Co.,
414 F. Supp. 812 (E.D. Mich. 1976). Accordingly, we cannot presume, based
on the facts set forth above, that Congress used the terms to include uranium
hexafl uoride.
Even if one looked beyond the text of the statute to ascertain congressional
intent, the legislative history does not persuasively reveal that Congress intended
to bar all uranium imports, as Petitioners and Atlas contend. The legislative
history contains no references to uranium hexafluoride or to "processed" or
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"unprocessed uranium." The pertinent Committee reports stated that the ban
would extend to imports of "uranium ore and uranium oxide." There is no
indication in these reports that these terms included all forms of uranium. See
H.R. Rep. No. 638, Pt. 2, 99th Cong., 2d Sess. 6 (1986); S. Rep. No. 370, 99th
Cong., 2d Sess. 14 (1986).
Various statements made by Congressmen during the floor debates before
Congress initially passed the legislation or after the President vetoed the legislation. but before Congress overrode his veto, are inconclusive. In some instances the proposed sanctions were described to include "uranium," e.g., 132
Congo Rec. H3873-74 (daily ed. June 18, 1986) (remarks of Rep. Richardson);
132 Congo Rec. H6778 (daily ed. Sept. 12, 1986) (remarks of Rep. Wolpe); at
other times, the bar was described to cover "uranium ore" and "uranium oxide."
132 Congo Rec. 8660 (daily ed. Sept. 29, 1986) (remarks of Rep. Richardson). The legislative history cannot fairly be read to express a clear congressional intent different from the plain meaning of the statute. Under these circumstances, the plain meaning of the statute must prevail. The Commission thus
concludes that only imports of uranium ore and uranium oxide are barred by
§ 309(a).6 The "Ji'easury Department has reached the same conclusion. See 31
C.P.R. § 545.211(a).

B.

Does the Import Bar Cover Imported Uranium Regardless of Its
Intended End Use, or Does It Only Bar the Import of Uranium That
Will Be Used Domestically and Not Be Reexported?

At the time the Commission issued its June 12, 1987 Order soliciting
public comments, this was a significant unresolved issue. In interim regulations
published on March 10, 1987, the Treasury Department adopted a preliminary
view that the import bar applied only to uranium ore and uranium oxide intended
for domestic consumption. 52 Fed. Reg. 7272 (Mar. 10, 1987). However, after
receiving public comments and more fully considering this matter, the "Ji'easury
Department allowed its interim regulations to expire. Accordingly, as things now
stand, all uranium ore and oxide is barred pursuant to 31 C.F.R. § 545.211 (a)
regardless of its end use. 52 Fed. Reg. 25,578 (July 7, 1987).
Because 1i'easury Department regulations bar the import of South Africanorigin uranium ore and uranium oxide, regardless of its intended end use, the
issue is now moot Even if the Commission were to conclude that Congress did
not intend to bar uranium ore and oxide imports if the material is brought in
solely for further processing and reexport, the "Ji'easury Department's current
6ne Commission nolelth.t 1300 of the Anti-Apulheid Ac:t pro/u"bits the import of an article grown, produced. or

manu:r.ctured by • "puutatal organization" of South Africa. In contrast to 13OO(.),1hia sc:ction bID aU unnium
imports from parutatal organizations.

116

regulations would bar such imports. Accordingly, there is no live issue for the
Commission to resolve. Moreover, our own review of this issue convinces us
that the Treasury Department's interpretation is correct. The plain language of
the statute bars the importation of uranium ore and uranium oxide regardless of
its intended end use. Nothing in the legislative history compels us to adopt a
contrary interpretation.

C.

Did Congress Bar South African-Origin Uranium Ore and Uranium
Oxide That Have Been "Substantially Transformed" into Another
Form of Uranium in Countries Other Than South Africa?

1.

Arguments of the Parties

The question before the Commission is whether South African~rigin uranium ore or uranium oxide that is transformed into uranium hexafluoride or into
enriched uranium hexafluoride in other countries should be considered South
African uranium ore or uranium oxide and thereby barred from importation. In
its regulations implementing the Anti-Apartheid Act, the Treasury Department
has concluded that uranium hexafluoride and other articles that are produced
from uranium ore or uranium oxide have been "substantially transformed" and
are not subject to the import bar. 31 C.F.R. § 545.425.
The Petitioners and Atlas disagree with this Treasury Department finding.
Petitioners argue that the substantial transformation doctrine cannot be invoked
to evade the Anti-Apartheid Act's import prohibitions. They further contend that
even if the doctrine were applicable, UF6 is not a substantially transformed product if the traditional three-part test used by the Customs Service is applied. They
argue that conversion of uranium oxide into uranium hexafluoride is not a sufficient change in character to meet this part of the test; that uranium hexafluoride
does not have a use that is distinct from its precursors because it is part of a
continuous process that eventually leads to nuclear fuel fabrication; and that the
change in name, normally the weakest evidence of substantial transformation,
should not be given great weight.
Atlas asserts that there is nothing in the legislative history suggesting that
South African material can be imported into the United States so long as it is
processed abroad. It then argues that UF6 is not a substantially transformed
product because the conversion of uranium ore to uranium hexafluoride is
relatively easily done, this conversion is a trivial part of the cost of manufacturing
nuclear fuel and does not change the end use of the uranium from its original
state. Atlas further contends that to the extent that the Commission intends a
technical inquiry into whether UF6 is a substantially transformed product, this
is a factual issue that can only be resolved through use of formal adjudicatory
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procedures. Accordingly, Atlas requests that the Commission order a formal
adjudicatory proceeding to resolve this issue.
ANF takes a contrary position. It contends that to bar substantially transformed forms of uranium ore and uranium oxide would be contrary to the plain
meaning of the statute, and that there is no legislative history to support a bar
of substantially transformed uranium. It further argues that converting uranium
oxide to uranium hexafluoride constitutes substantial transformation of the material. With respect to this point, ANF argues that the conversion ofU30 8 to UF6
is a significant step in the process of the eventual manufacture of nuclear fuel,
noting that the conversion is performed in large chemical complexes. The cost of
converting uranium oxide into enriched uranium hexafluoride according to ANF
is higher than the cost of mining and milling the uranium. ANF states that the
cost of converting and enriching uranium constitutes more than 50% of the final
value of the enriched uranium, and that this 50% is normally added in Western
Europe. ANF further asserts that uranium from various countries is commingled
during the physical processing stage so that in normal circumstances enriched
uranium hexafluoride produced in Western Europe cannot be physically traced
to uranium of South African origin. Thus, it argues that uranium hexafluoride
emerges from the manufacturing process as a substantia1ly transformed product
with a name, character, and use differing from the original material.
ANF also argues that Petitioners erroneously view the Anti-Apartheid Act
as legislation imposing comprehensive and complete economic sanctions. In
contrast, ANF views the Act as imposing only carefully selected, limited
sanctions which do not encompass uranium hexafluoride imports. It asserts that
if Congress had intended to impose comprehensive sanctions it would have
enacted a complete trade embargo. Instead, Congress selected a limited number
of products whose importation would be barred, as evidenced by the more than
$350 million worth of U.S. products that were imported from South Africa
during the first quarter of 1987.
Petitioners in their reply comments claim that ANF provided misleading
cost data because the ANF analysis includes the costs of both conversion and
enrichment Petitioners contend that it is only the cost of conversion that is
relevant to this proceeding, and that conversion costs are generally between 2
and 4% of the cost of producing nuclear fuel. Pe~tioners assert that the cost of
enriching uranium has no bearing on whether UF6 is or is not a substantially
transformed product

2.

Commission Decision

Under U.S. Customs Service regulations, absent a statutory exemption,
every article of foreign origin imported into the United States must contain
a conspicuous marking identifying the country of origin of the article. 19
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C.P.R. § 134.11. The Customs Service defines the country of origin to be the
country that manufactures, produces, or grows the article of foreign origin
entering the United Stales. Further work or material added to an article in another
country must effect a "substantial transformation" in order to render such other
country the "country of origin." 19 C.P.R. § 134.1(b).
There is no litmus test for determining whether a product has been substantially transformed; each case must be decided on its own facts. The Customs
Service and the courts have, however, commonly employed a three-part test in
determining whether a product has been substantially transformed. They look to
see whether as a result of the manufacturing processes a new and different article
emerges, having a (1) distinctive name, (2) character, or (3) use, which is different from that originally possessed by the article or material before being subject
to the manufacturing process. See. e.g .• 19 C.P.R. § 10.14(b); Anheuser-Busch
Brewing Ass'n v. United States. 2(17 U.S. 556 (1908); Torrington Co. v. United
States. 764 F.2d 1563 (Fed. Cir. 1985); Texas Instruments. Inc. v. United States.
681 F.2d 778 (C.C.P.A. 1982); Uniroyal Inc. v. United States, 542 F. Supp. 1026
(Ct. Int'l Trade 1982), aff' d. 702 F.2d 1022 (Fed. Cir. 1983).
The Commission has concluded that the Treasury Department's finding that
UF6 is a substantially transformed product is a sound one and has reached
the same conclusion. As discussed earlier, the plain language of § 309(a) bars
the importation of uranium ore and uranium oxide. The legislative history
does not reveal a congressional intent to bar the import of a potentially
transformed uranium product from countries other than South Africa. Moreover,
there is no indication that traditional customs law, including the substantial
transformation doctrine described above, is not to be applied in implementing
the Anti-Apartheid ACL Furthermore, the Commission believes that the doctrine
of substantial transformation applies to uranium regardless of its chemical or
physical form, when the commonly employed criteria for determining substantial
transformation are meL
The Treasury Department, the Executive Branch agency responsible for
implementing § 309(a) of the Anti-Apartheid Act under Executive Order 12571
(51 Fed. Reg. 39,505 (1986», has concluded that UF6 meets the traditional
tests for determining whether a product has been substantially transformed. The
Commission should and will give great deference to that finding since the
Treasury Department has long experience and great expertise in applying the
substantial transformation doctrine; the NRC has never previously been called
upon to apply that doctrine.
Moreover, based on its familiarity with the uranium fuel cycle, the Commission believes that the Treasury Department finding is a reasonable one. Uranium
oxide must be converted into uranium hexafluoride before it is enriched. In our
view this is an independent step in the fuel fabrication process which changes
the name, character, and use of the uranium. The technical, chemical name of the
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product is changed from uranium oxide to uranium hexafluoride. Its character
also changes. At room temperature, UF6 is a white, volatile solid. At a temperature approximately 1470P and a pressure of 22 pounds per square inch, UF6
melts to form a colorless liquid of high density. At somewhat higher temperatures the UF6 changes into a gaseous physical form. At this point the material
has a new use. It can be used for uranium enrichmenl The product of uranium
enrichment, enriched uranium, could not have been made if the material had
been left as uranium oxide.'
Several of the participants have commented on the costs of conversion, noting
that some courts have taken this factor into account in applying the substantial
transformation doctrine. See. e.g •• Uniroyal. supra. The record generated on this
issue contains conflicting information. However, the Commission believes that
it is not necessary to make a finding on this matter, because that information
is not essential to our analysis. Because it is so clear that the name, character.
and use of the product have been changed. we find that UF6 is a substantially
transformed produCl No formal adjudicatory hearing is necessary to reach this
factual conclusion.

D.

Did Congress Assign to the Executive Branch, or to the NRC, or to
Both the Responsibility for Interpreting the Scope of § 309(a) of the
Anti-Apartheid Act and for Implementing That Section?

The Commission's interpretation of § 309(a) of the Anti-Apartheid Act is fully
consistent with that of the Treasury Department, as reflected in that agency's
regulations, 31 C.F.R. Part 545. Accordingly, the Commission need not resolve
questions that would have been presented regarding the two agency's respective
authorities had the NRC's interpretation of § 309(a) differed from that of the
Treasury Departmenl

E.

Other Issues

Petitioners assert that even if § 309(a) does not form a basis for denying
the pending import license applications, their issuance would be inimical to
the common defense and security of the United States and would violate
U.S. international legal obligations with respect to Namibia.
The Commission disagrees with the Petitioners and refuses to make an
inimicality finding. Congress has carefully considered the scope of the sanctions

'We further note that, for purposes of the Tariff Schedules of the United States \l'SUSj. uranium ore, uranium
oxide, and uranium hexalluoride are be&ted II aeparatc products. Uranium ore is clusificd IS • metal and is under
Schedule 6. TSUS ITEM No. 601..57. Unnium oxide and uranium hexalluoride are clasaificd IS chemicals under
Schedule 4, TSUS ITEM Nos. 42250 (oxide) and 4225220 (hexalluoride).
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that are to be imposed against South Africa because of apartheid. It has not
chosen to impose a trade embargo on all South African goods; instead it
carefully selected those items that would be subject to import restrictions. The
Commission finds no justification for making findings that neither Congress nor
the Executive Branch have made. Congress and the Executive Branch are in a far
better position than the Commission to determine whether South African imports
are inimical to the common defense and security of the United States or should
be barred to promote foreign policy objectives. Under the circumstances, the
Commission is unwilling to find that imports not barred by the Anti-Apartheid
Act are inimical to the common defense and security of the United States.
With respect to Namibia, under § 3(6) (B) of the Anti-Apartheid Act, 22
U.S.C. § 5001 (6) (B), Namibia is treated as part of South Africa. Accordingly,
under the Commission's interpretation of § 309(a) of the Anti-Apartheid Act
set forth above, imports of uranium ore and uranium oxide from Namibia are
barred. Again, Congress has made a judgment regarding which imports from
Namibia are barred, and the Commission refuses to act in a manner inconsistent
with congressional intent.
One other matter merits comment. In Western Nuclear v. HUffman. 825 F.2d
1430 (lOth Cir. 1987), the Court of Appeals affirmed a lower-court opinion
enjoining the Department of Energy from enriching foreign-source uranium for
domestic end use. That decision has no legal .bearing on the Commission's
decision today. The issues before the Commission involve what forms of South
African-origin uranium can be imported under § 309(a) of the Anti-Apartheid
Act - not whether uranium that is permitted to be imported can be further
processed by the Department of Energy.

v.

DIRECTIONS TO THE NRC STAFF

Based on the conclusions set forth above, the Director, Office of Governmental and Public Affairs, is directed to act promptly in accord with this
Decision on each of the four pending import license applications. The Director
is not required to consult with the Commission on this matter before acting.
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Commissioner Roberts was unavailable to participate in this Order.
It is so ORDERED.·
For the Commission
SAMUEL J. CHILK
Secretary of the Commission
Dated at Washington, D.C.,
this 21st day of September 1987.

*Otairman Zech wu nOl present for the affirmation or tIrls Order. If he had been pmlent, he would have approved
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CLI-87-10

Cite as 26 NRC 123 (1987)
UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION
COMMISSIONERS:
Lando W. Zech, Jr., Chairman
Thomas M. Roberts
Frederick M. Bernthal
Kenneth M. Carr
Kenneth C. Rogers

In the Matters of
EDLOW INTERNATIONAL
COMPANY
(Import License for Enriched Uranium
from a Country Not Specified)

Docket No. 11002967
(License No. ISNM-82020)

TRANS NUCLEAR, INC.
(Import License for Enriched Uranium
from a Country Not Specified)

Docket No. 11003111
(LIcense No. ISNM-83005)

WESTINGHOUSE ELECTRIC
CORPORATION
(Import License for Enriched Uranium
from a Country Not Specified)

Docket No. 11001002
(LIcense No. ISNM-80001)

EDLOWINTERNATIONAL
COMPANY
(Import License for Nuclear Source
Material from a Country Not
Specified)

Docket No. 11000168
(LIcense No. IM-78019)

INTERNATIONAL ENERGY
ASSOCIATES LTD.
(Import License for Enriched Uranium
Hexafluoride from South Africa)
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Docket No. 11003688
(LIcense No. ISNM-84012)

SEPARATlVE WORK UNIT
CORPORATlON
(Import LIcense for Enriched and
Natural Uranium from a Country Not
Specified)

Docket No. 11002957
(LIcense No. ISNM-82016)

BRAUNKOHLE TRANSPORT, USA
(Import LIcense for Natural and
Enriched Uranium from a Country
Not Specified)

Docket No. 11003204
(LIcense No. ISNM-83011)

ADVANCED NUCLEAR FUELS
CORPORATlON
(Import LIcense for Natural and
Enriched Uranium from a Country
Not Specified)

Docket No. 11003365
(LIcense No. ISNM-83025)

PHIBRO-SALOMON, INC.
(Import License for Natural and
Enriched Uranium from South Africa)

Docket No. 11002933
(LIcense No. ISNM-82015)

NEW YORK NUCLEAR
CORPORATlON
(Import License for Enriched Uranium
from a Country Not Specified)

Docket No. 11003097
(LIcense No. ISNM-83003)

TRANS NUCLEAR, INC.
(Import LIcense for Special Nuclear
Material from a Country Not
Specified)

Docket No. 11002593
(LIcense No.ISNM-81017)
September 21,1987

The Commission determines that since the issues raised in Petitioners'
request for revocation of eleven existing uranium import licenses are identical
to the issues raised by those same Petitioners with respect to four pending
uranium import licenses, the guidance provided by the Commission in its
September 21, 1987 decision on the pending South African--origin uranium
import license applications resolves the issues with respect to the existing
licenses. See Advanced Nuclear Fuels Corp. (Import of South African Enriched
Uranium Hexafluoride), CLI-87-9, 26 NRC 109. The Commission therefore
directs the NRC Staff to review the existing licenses and to issue immediately
effective orders to revoke, suspend, or modify those licenses to ensure that the
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licenses bar imports of uranium ore and uranium oxide from South Africa and
all uranium imports from parnstataI organizations.

ORDER
On February 17, 1987, seven members of the U.S. House of Representatives
(Congressmen Ronald V. Dellums, Mervyn M. Dymally, William H. Gray, ill,
Edward J. Markey, Charles B. Rangel, Bill Richardson, and Howard Wolpe), the
all, Chemical and Atomic Workers International Union,' the Nuclear Control
Institute, American Committee on Africa. Transafrica, Inc., and the Washington
Office of Africa ("Petitioners") filed a "Petition for Commencement of License
Revocation Proceedings" seeking revocation of eleven existing uranium import
licenses to the extent that they permit the import of South African-origin
uranium. In their original petition and in a supplemental motion filed on May 13,
1987, the Petitioners also sought the immediate suspension of the licenses. The
Director of the Office of Governmental and Public Affairs denied the request
for immediate suspension in a decision dated May 27, 1987.
On March 10, 1987, Petitioners moved to amend their petition to include
three additional parties - Robert L. Chavez, an unemployed uranium miner;
Carlos P. Cisneros, a state senator from New Mexico; and Henry Eric Isaacs,
a South African exile. On April 13, 1987, ANF filed an answer opposing
Petitioners' motion to amend. On March 16, 1987, Advanced Nuclear Fuels
Corporation ("ANF'), holder of License No. ISNM-83025, filed an answer
opposing Petitioners' motion to amend. Previously, it had filed a response in
opposition to the petition. No other Licensee filed a response to Petitioners'
pleadings. After reviewing these submissions, the Commission grants the request
to add three additional Petitioners because this action does not prejudice the
affected Licensees.
With respect to Petitioners' substantive claims, the issues they seek to raise
are identical to those that these same Petitioners raised with respect to four
pending applications for licenses that would authorize the import of South
African uranium. Today, the Commission issued a Decision, CLI-87-9, 26 NRC
109, setting forth its views on the issues relating to those pending import license
applications. The Commission's resolution of the issues in CLI-87-9 also guides
the resolution of the Petitioners' request for revocation of existing licenses. In
accord with CLI-87-9, we are directing the Staff to issue orders, as necessary,
to ensure that existing licenses bar imports of uranium ore and uranium oxide
from South Africa and all uranium imports from parnstataI organizations. To
'The Union subsequently wilhdtew fran lite petition on February 20, 1987.
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the extent that this action is consistent with the Petitioners' request, we have
granted the petition. In all other respects, the petition is denied.2
Our decision in CLI-87-9 provides the substantive basis for our action on
the issues, which are essentially of a legal nature, raised by the petition. Thus,
further hearings on the petition are neither necessary, see Eddleman v. NRC, 825
F.2d 46, 48 (4th Cir. 1987), nor are they required by law. See id. at 5; I//inois
v. NRC, 591 F.2d 12, 13-14 (7th Cir. 1979); Porter County Chapter of the Isaac
Walton League v. NRC, 606 F.2d 1363, 1369 (D.C. Cir. 1979).
Based on the Commission's Decision in CLI-87-9, the Director, Office of
Governmental and Public Affairs, shall review the licenses being challenged
here and promptly issue appropriate orders to amend, suspend, or revoke those
licenses, in accord with that Decision. Those orders should be immediately
effective.
Commissioner Roberts was unavailable to participate in this Order.
It is so ORDERED. *
fur the Commission
SAMUEL J. CHILK
Secretary of the Commission
Dated at Washington, D.C.,
this 21st day of September 1987.

"an

2 In !heir original request for relief, Pc:titimers had also asked lhat !he Commissim cnsun: availability of
pertinent data" regarding !he issues nised in !he pelitim and grant "reasonable discovay of relevant documents
and pcnons." Although discovay was denied in !he related proceeding m !he import applications and is not
a "right" under Commissim practice wi!h respect to consideration of petitions to modify, suspend, or revoke
licenses. the NRC Staff did place pertinent documents in !he Commissim', possessim in !he NRC Public
Document Room for public inspccUm and copying. Su CIl·87·6, 2S NRC 891, 894 (1987). ,Pc:titimers had
also requested cmsolidation of !heir petition for revocatim wi!h proceedings at !heir petitim to intervene at !he
license applications. Consolid.tim was denied in !he Commission's earlier Order, CIl·87-6. because !he legal
framewodc for acting on initialapplicatims differs fran lhat wi!h respect to requests to modify, suspend, or l:voke
licenses. S6. 16Mrally /llif",is II. NRC, S91 F.2d 12 (7!h Cir. 1979).
*OIairman Zcch was not present for the affirmation of !his Order. If he had been present, he would have approved
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ALAB-872

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION
ATOMIC SAFETY AND LICENSING APPEAL BOARD
Administrative Judges:

Gary J. Edles, Chairman
ChrIstIne N. Kohl
Howard A. Wilber

In the Matter of

Docket Nos. S0-424-0L
S0-42S-0L

GEORGIA POWER COMPANY,
st sl.
(VogUe Electric Generating
Plant, Units 1 and 2)

September 15, 1987

On appeal by the intervenor in this operating license proceeding from a
portion of a Licensing Board decision in favor of the applicants, LBP-87-28, 24
NRC 263 (1986), and various interlocutory rulings of that Board, the Appeal
Board affirms each of the challenged rulings. The Appeal Board also denies the
intervenor's request to reopen the record. Finally, the Appeal Board conducts
a sua sponte review of the remainder of LBP-87-28 as well as the entirety
of a second decision in applicant's favor, LBP-86-41, 24 NRC 901 (1986),
as modified, ALAB-859, 25 NRC 23 (1987), and finds no error that warrants
corrective action.
RULES OF PRACTICE:

BRIEFS

The Commission's Rules of Practice require an appellant's brief to identify
clearly errors of fact or law that are the subject of the appeal. For each
issue appealed, the precise portion of the record relied upon in support of the
assertion of error must be set ouL 10 C.F.R. 2.762(d)(1). The brief must also
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contain sufficient information and cogent argument to alert the other parties and
the appellate tribunal to the precise nature of and support for the appellant's
claims. Carolina Power & Light Co. (Shearon Harris Nuclear Power Plant),
ALAB-843, 24 NRC 200, 204 (1986).

RULES OF PRACTICE:

BRIEFS

The Appeal Board does not generally entertain matters that are not fully
briefed. Public Service Electric and Gas Co. (Salem Nuclear Generating Station,
Unit 1), ALAB-650, 14 NRC 43, 49-50 (1981), aff'd sub nom. Township of
. Lower Alloways Creek v. Public Service Electric & Gas Co., 687 F.2d 732
(3d Cir. 1982). It is not sufficient for a party merely to repeat a contention
and its purported basis, or to reassert proposed findings or arguments and
information rejected by the Licensing Board. Cleveland Electric Illuminating
Co. (perry Nuclear Power Plant, Units 1 and 2), ALAB-841, 24 NRC 64, 69,
reconsideration denied, ALAB-844, 24 NRC 216 (1986); Long Island Lighting
Co. (Shoreham Nuclear Power Station, Unit I), ALAB-827, 23 NRC 9, 11
(1986).

RULES OF PRACTICE:

BRIEFS

Parties whose briefs fail to conform to Commission requirements must bear
the risk of any shortcomings in their briefs.

RULES OF PRACTICE:

SUMMARY DISPOSITION

The movant of a motion for summary disposition has the burden of proving
the absence of genuine issues of material fact even if the motion is unopposed.
Cleveland Electric Illuminating Co. (perry Nuclear Power Plant, Units 1 and 2),
ALAB-443, 6 NRC 741, 752-54 (1977).

APPEAL BOARD:

SCOPE OF REVIEW

Absent a serious substantive issue as to which a genuine problem has been
demonstrated, arguments that could have been presented below. but were not,
will not be entertained on appeal. Tennessee Valley Authority (Hartsville Nuclear
Plant, Units lA,2A, IB, and 2B), ALAB-463, 7 NRC 341,348 (1978).
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RULES OF PRACTICE:

CONTENTIONS (ADMISSIBIUTy)

To be admitted in a licensing proceeding, a contention must have its basis
set forth with reasonable specificity. 10 C.F.R. 2.714(b).
RULES OF PRACTICE:

REOPENING OF RECORD

To prevail on a request to reopen a record, a movant must show (1) its motion
is timely; (2) the motion addresses a significant safety or environmental issue;
and (3) a materially different result would be or would have been likely had
the newly proffered evidence been considered. 10 C.F.R. 2.734. See also Public
Service Co. of New Hampshire (Seabrook Station, Units 1 and 2), ALAB-865,
25 NRC 430, 441 (1987).
TECHNICAL ISSUES DISCUSSED
Cumulative effects of radioactive releases;
Seismic design (impact of Charleston earthquake);
Construction quality assurance;
Groundwater contamination through grouted weIIs;
Reliability of Limitorque motor operators for valves;
Degradation of polymers used in electric cable insulation;
Surveillance and maintenance program for electric cables.

APPEARANCES
Douglas C. Teper, Arlington, Virginia (Howard Deutsch, Atlanta, Georgia,
on the brief), for intervenor Georgians Against Nuclear Energy.
Bruce W. ChurchiII, Washington, D.C. (with whom Delissa A. Ridgway,
David R. Lewis, and Rose Ann C. Sullivan, Washington, D.C., and
James E. Joiner, Charles W. Whitney, and John R. Molm, Atlanta,
Georgia, were on the brief), for the applicants Georgia Power Company,
et 01.
Bernard M. Bordenick for the Nuclear Regulatory Commission staff.
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DECISION
This proceeding involves an application filed by Georgia Power Company on
behalf of itself and several other co-owners for licenses to operate Units 1 and
2 of the VogtJe Electric Generating Plant in Burke County, Georgia. Intervenor
Georgians Against Nuclear Energy (GANE) submitted numerous contentions
dealing with environmental, technical, and emergency planning issues. Many of
GANE's contentions were identical to some of another intervenor, Campaign
for a Prosperous Georgia (CPO). CPO later withdrew from the proceeding and
thus we dismissed its appeal.1
The Licensing Board admitted some contentions, rejected a number of others
at the threshold, and considered one to have been withdrawn.2 The applicants
thereafter moved for summary disposition of all admitted contentions and the
Board granted the motions with respect to all but three matters.' Hearings were
held on those matters and, in due course, the Licensing Board issued two partial
initial decisions in which it found in the applicants' favor on those counts as
well."
GANE appeals from a portion of the Licensing Board's first partial initial
decision, in addition to numerous prior rulings rejecting certain of its contentions
and granting most of the applicants' motions for summary disposition. GANE
also asks that we reopen the record with respect to one contention earlier rejected
by the Board. The applicants and the NRC staff oppose GANE's appeal. As
explained below, we affirm each of the Board's challenged rulings and deny the
request to reopen the proceeding. We have also conducted our usual sua sponte
review of the entirety of both partial initial decisions and the underlying record'
and find no error that warrants corrective action.

1ALAB.851. 24 NRC 529 (1986).
2 Su, •.,., IBP·84-35, 20 NRC 887, r,coM<Ul"dtioll tUttUd, IBP.84-49, 20 NRC 1457 (1984); Memorandum
and Order of september 12. 1985 (unpublished).
'S'" •.,., Memorandum and Order of August 21, 1985 (unpublished); Memorandum and Order of Septem·
ber 3, 1985 (unpubliJhed); Memorandum and Order of October 3, 1985 (unpublished), r,coM<Ul"dtioll tU";ed,
Memorandum and Order of December 3, 1985 (unpublished); Memorandum and Order of November 5, 1985
(unpublished); Memorandum and Order of NOYember 12. 1985 (unpublished), r,coM<Ul"dtioll tUttUd, Memoran·
dum and Order of lanuary 6, 1986 (unpublished); Memorandum and Order of NOYember 2S, 1985 (unpublished);
Memorandum and Order of May 5, 1986 (unpublished); Memorandum and Order of May 12. 1986 (unpublished);
Memorandum and Order of May 15, 1986 (unpublished); Memorandum and Order of May 22. 1986 (unpublished);
Memorandum and Order or lu1y 17, 1986 (unpublished).
"Su IBp·86-28, 24 NRC 263 (1986); IBP·8641, 24 NRC 901 (1986), os modi~d, ALAB·8S9, 2S NRC Z1
(1987).
j Su ALAB·859, 2S NRC It 27 and cases cited; Appeal Board Order or February 2. 1987 (unpublished).
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I.

MATTERS INADEQUATELY PRESENTED ON, OR
PRESERVED FOR, APPEAL

A. As we have from time to time observed, the Commission's Rules of
Practice require that an appellant's brief clearly identify the errors of fact or law
that are the subject of the appeal. fur each issue appealed, the precise portion of
the record relied upon in support of the assertion of error must be set oul.6 The
brief must also contain "sufficient information and cogent argument to alert the
other parties and the appellate tribunal to the precise nature of and support for
the appellant's claims,''' We do not generally entertain matters that are not fully
briefed! In this connection, it is not sufficient for a party merely to repeat a
contention and its purported basis, or to reassert proposed findings or arguments
and information rejected by the Licensing Board.9 Parties thus must bear the
risk of any failure to brief matters adequately.lo Our requirements in this regard
arc not unlike those of other administrative agencies and the courts.ll
Among the mallers GANE appeals is the Licensing Board's rejection of its
contentions 1, 4, 6, 9, 10.2, 10.9, and 11 (in part). These concern, respectively,
the accuracy of certain estimates of radiological releases in the applicants'
Final Safety Analysis Report (FSAR); the health effects allegedly produced
by transmission lines; thermal shock; the safety of a newly designed pipe
restraint system; the synergistic effects of radiation, heal, and oxygen; the
seismic qualification of plant equipment; and defects in the steam generator
system. 12 In each case, however, GANE's brief simply sets forth a challenge
to the Licensing Board's action in a cursory fashion or repeats assertions made
at earlier stages of the proceeding without any genuine effort to address the
Licensing Board's rationale for decision,13 GANE also elected not to elaborate
on its assertions at oral argument
11 10 C.F.R. 2.762(d)(1).
7 CarolifIIJ Po>wr '" Uglol Co. (Shearon lIarris Nuclear Power Plant). ALAB·843, 24 NRC 200. 204 (1986).
8 Public Suviu Electric aNI Gas Co. (Salem Nuclear Generating Station, Unit 1). ALAB·6S0, 14 NRC 43.
49·50 (1981). tz/!'d sub 110m. TowflSloip oll.ower Alloways Cred: v. Public Service Ekctric & Gas Co., 687 F.ld
732 (3d Cit. 1982).
9Ckvdand Ekctric Illumi1UJlillg Co. (Pmy Nuclear Power Plant, Units 1 and 2), ALAB·841, 24 NRC 64, 69,
recoflSideratioll tkttkd, ALAB·844, 24 NRC 216 (1986); LolIg IslaNl Uglolittg Co. (Shoreham Nuclear Power
Station, Unit 1), ALAB·827, 23 NRC 9,11 (1986).
10 PloiladelplUa Ekctric Co. (Umcric:lt Generating Station, Units 1 and 2), ALAB·7S5, 20 NRC 848, 870 n.76
(1984).
USu, e.,., BoltM-AltMe v.INS, SID F.ld IOn (11th Cit. 1987); Mitchel v. GerlenU Ekctric Co., 689 F.ld sn
(9th Cit. 1982).
USu IlIP·84-35, 20 NRC at 911·13, 915·16, 897·98, 902.{)3, 903·04, 907; IlIP·S4-49, 20 NRC at 1458·
59. Except in the case of contention 9 (which the Board treated IS withdrawn), the Board delennined that these
contentionslac:lted adequate basis or specificity or both. Su discussion it{ra p. 134 and note 24.

13 See GANE Appeal. Brief and Proposed Flftdings (October 8, 198E) [hereinsfter "GANE Brief"] It 2·3, 4, 6,
15,16,19,19·20. We nOte that insofar IS contention 11 is concemed, GANE', brief is confined to that portionrejected by the Licensing Board at the outset - that concerns steam generator defects caused by stress corrosion
(ColltiflUl!d)
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In denying the applicants' earlier motion to strike GANE's brief for, among
other things, its failure to conform to the Commission's requirements, we noted
that GANE would nevertheless have to "bear the risk of shortcomings in its
brief. "14 That risk is now realized, for the circumstances oblige us to reject
on the ground of inadequate briefing, and thus to treat as waived, GANE's
arguments in regard to contentions I, 4, 6, 9, 10.2. 10.9, and 11,l'
B. GANE also appeals the Licensing Board's grant of the applicants' motions for summary disposition of contentions 10.3 (environmental qualification
of EPR cable material in multiconduclor configurations), 10.7 (environmental
qualification of hydrogen recombiners), 13 (emergency planning), and 14 (reliability of TOI diesel generators}.16 Each of the applicants' motions was accompanied by one or more supporting affidavits and a statement of material facts
for which it was alleged no hearing was required. The NRC staff supported all
of the motions, supplying its own affidavits as well. After carefully evaluating
these presentations in each instance, the Licensing Board found "no genuine
issue as to any material fact" - the standard for summary disposition - and
thus dismissed these four conlenlions,l7

cracking. GANE does not challenge. and thus we need not address. the Board'. IUbsequent IIIIIUTIU)' disposition
of the remainder of the contention (i.e., defects attributable to vibntion-indueed fatigue cracking and bubble
collapse). Sec id. at 19-20; Memorandum and Order of Sep!ember 3, 1985.
GANE', "argument" with regard to contention 9 is paniculady unavailing. This contention complained that
the applicants had failed to provide "even the minimal infonnation n:quired to undentand and assess the ..fety
repercussions of [the] innovative design" or a certain pipe rcstnint system. LBP-84-3S, 20 NRC at 902. The
applicants agreed to provide GANE with the proprietal)' infonnltion in question (under protec:tive order), after
which GANE agreed to amend or to withdnw the contention. Ibid. SIC also Tr. 65-11. GANE received the
infonnation (GANE Brief at 15). but filed nothing with the Licensing Board. The Board accordingly and prbpetly
treated the contention IS withdnwn. See LBP-84-35, 20 NRC at 902-03. See also 10 C.F.R. 2.100. GANE now
objects that the applicants' information on this ICO", is "preposterous," and implies that unspecified regulatory
requirements have not been met. GANE Brief II 15. Not only does GANE wholly fail to explain its viewpoint
(IS in the case of contentions I, 4. 6. 10.2, 10.9. and 11), it a!so impcnnissibly mues this cryptic claim fot the
first time on appeal See ill[Ta p. 133.
14 Appeal Board Memorandum and Order of October 27, 1986, 1134 (unpublished).
lSGANE also briefly refers to the Licensing Board'. rejection of its contention 3, which essentially concerned
the fear and consequent psychological impact of living adjacent to a nuclear power plant. The Board found thlt
this contention WlS prohibited by the Canmission '. Policy Statement on "Considention of Psychological Stress
Issues." 47 Fed. Reg. 31,762 (1982). The Board also noted the Supmne Callt', holding in MdTOpolitall Edisoll
Co. v. Peopu AgailLf/ NucuaT EMTgy. 460 U.S. 766 (1983) (hereinal\er ·PANE"], that the National Environmental
Policy Act of 1969, 42 u.s.c. 4321, docs not n:quire considcntion oC the psychological impacts of living near
a nuclear plant. LBP-84-35, 20 NRC at 915. GANE staICS that, if the Board is in ract constnined "from above"
from admitting contention 3, then it does not appeal this issue. GANE BrieC at 34.
The Licensing Board WIS, in ract, bound by the Commission', Policy Statement (It psychologicalltress issues.
and the Board correclly applied it in dismissing GANE', contention 3. Moreover. the Commission has recently
revoked this Policy Statement IS obsolete, noting that it has been .uperseded by the CCAlJt', decision in PANE. Su
52 Fed. Reg. 20,592 (1987). Thus, psychological .uess is not a litigable issue in NRC licensing proceedings.
16 See. Tupec/ively. Memorandum and Order oC August 21, 1985; Memorandum and Order oC November 5, 1985;
Memonnda and Orders of Mly 5, 12, IS, and 22 and July 17, 1986; Memorandum and Order oC November 25,
1985.
17 10 C.F.R. 2.749(d),
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The Commission's Rules of Practice explicitly invite replies to summary
disposition motions, "with or without affidavits. "11 A failure to respond with
evidentiary material to such a motion - although obviously risky - does not
automatically signal a grant of summary disposition. The movant still retains
the burden of proving the absence of genuine issues of material fact 19 In the
case of contentions 10.3, 10.7, 13, and 14, however, GANE filed no response
whatsoever to applicants' motions for summary disposition, thereby depriving
the Licensing Board of the benefit of GANE's views on the motions.20 GANE
therefore raises its arguments in connection with these four contentions for the
first time on appeal. It is well-established in NRC proceedings that, absent "a
serious substantive issue as to which a genuine problem has been demonstrated,"
arguments that could have been presented below, but were not, will not be
entertained on appeal.21 GANE's arguments here reveal no such serious issue.
Indeed, it offers no real argument at all as to contentions 10.3 and 13, simply
noting its disagreement with the Board's rulings.22 As for contentions 10.7 and
14, the points GANE briefly mentions were, in fact, discussed by the Licensing
Board in its summary disposition rulings, but GANE makes no attempt to explain
why the Board erred in its analyses.23 We therefore conclude that GANE's appeal
from the Licensing Board's disposition of contentions 10.3, 10.7, 13, and 14
fails.

n.

OTHER CONTENTIONS REJECTED AT THE THRESHOLD

In addition to the contentions discussed in section LA, GANE challenges
the Licensing Board's refusal to admit contentions 2 and S, relating to certain
cumulative environmental effects and the seismic evaluation of the Vogtle plant,
1810 C.F.R. 2.749(1).

19Cku/and Ekctric lllumiNllUl, Co. (Perry Nuclear Power Plant, Units 1 and 2). ALAB-443. 6 NRC 741.
752-54 (1977) (citing Adidu Y. SR. Kress tw:l Co., 398 U.S. 144,157-61 (1970».
20 GANE claims Ihlt it did rtply to the motioo for summary dispositioo of contention 14 and lt1empCS to
incorporate !his allcged reply (for which it provides no date citation) by reference into its Ippellate brief. GANE
Brief It 21. The Ipplicants, NRC staff. Ind Uccnsing Board, however, III state Ihlt Ihey never rcc:c:ived !his
pleading. Applicants' Brief (Novembcr 14.1986) It68; NRC StsffBrief (November 26. 1986) at 42; Memorandum
and Order oC November 25,1985, It 1-2. We have likewise searched Ihe record and have found no reply by GANE
to Ihe Ipplicants' motioo for summary ditposition of contentioo 14.
21TlMUSU Valley AUlAoriry (Hlrtsville Nuclear Plant, Units lA, lA, lB, and 2D). ALAB-463, 7 NRC 341,
348 (1978).
22 Su GANE Brief It 16-17, 20. lIenee, GANE', Ippeal 00 Ihcse two contentions Ilso fails to cooConn to Ihe
Commission', briefing ~cnts. SII supra p. 131.
23 For instance, GANE argues that the "production model" oflhe Vogtle hydrogen recanbiners (c:ant.c:nlion 10.7)
"bas never been tested." GANE Brief It 18. The Ucensing Board, however, fully described Ihe teating of !his
equipment Ind its ldequacy. Memorandum Ind Order of November 5, 1985, It 3-6. GANE also canpllins that Ihe
problems wilh TOr diesel generators (cootention 14). documented in Ihousands of pages of reports, hive "not been
rectified." GANE Brief It 21. But Igain, Ihe Board Idequately dealt wilh !his mltter, concluding Ihat the TOr
problems Ipplicable to Vogtle alher hive been corrected Ilready, or are being resolved in ongoing engineering
reviews under I program Ihlt GANE did not challenge. Memorandum and Order oC November 25, 1985, It S.
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respectively. The principal reason for the Board's rejection of these contentions
(as well as those already discussed above) is their lack of basis and specificity,
as required by 10 C.F.R. 2.714(b).24 In each case, we uphold the Board's action.
A. GANE's contention 2 asserts that the cumulative environmental effects
of "the addition of Plant Vogtle within 20 miles of the [Savannah River
Plant]" have not been adequately quantified and assessed.2.5 In support of this
contention, however, GANE relied heavily on the fact that the Department of
Energy (DOE) has for many years operated the Savannah River Plant (SRP) in
connection with the production of nuclear weapons, and that OOE now proposes
to reactivate its so-called "L-reactor" at SRP in order to increase the production
of plutonium and tritium for the nation's defense program.26 The Licensing
Board found the contention inadmissible for essentially three reasons. First, it
failed "to address, except in vague, unmeaningful terms, the incremental impact
of VogtJe." Second, it failed to show "how or why the assessment of SRP
releases contained in the VogtJe FSAR is in error or needs to be reexamined."
Third, GANE's concerns are primarily with the SRP, over which the Department
of Energy, rather than the NRC, has responsibility,21 On appeal, GANE objects
to the Licensing Board's "jurisdictional" ruling with regard to OOE and argues
that contention 2 did focus on the additional impacts attributable to the Vogtle
plant.2! We agree, however, with the Board's rejection of the contention.
As the Licensing Board correctJy pointed out, GANE's filings in connection
with contention 2 consisted primarily of a discussion of radioactive releases
from the Savannah River Plant and groundwater contamination resulting from
those releases.29 GANE did not challenge any applicant or NRC staff calculations regarding releases from the VogtIe plant. Although the contention cites
NRC regulations, it does not explain how releases from VogtJe might exceed
regulatory standards or result in any more than a de minimis impact on the environment overall. Apart from a highly generalized assertion that it is necessary to
quantify properly the extent of the Savannah River Plant releases in order to be
able to evaluate any incremental effect of releases from VogtJe in the event of an
accident, GANE did not attempt to correlate the likely additional releases from
24 Su PlU1otU1pItia Electric Co. (Limerick Generating Statim. Units 1 and 2). AU.B-84S. 24 NRC 220. 23031 (1986) (discussing the basis and apcciIicity rcquirancnta and citing PIlila<UlpAia Electric Co. (lUd! Bottom
Atomic Power Station, Unita 2 and 3). AU.B-216, 8 AEC 13. 20-21. trIOtliJi6d Oil oIMr ,roUNl.r. CU-74-32, 8
ABC 217 (1974».
2.5 Specifically. cootmtiat 2 reads: "Applicant has failed to assess the environmental and public health effects of
the addition of PImt Vogtle within 20 miles of the SRP and to quantify this factor in its consideration in violation
of 10 c.F.R. 20.103. 50.34(a)(4). S1.21. 51.23(b). 104. 105. 106 and 201." LBP-84-3S. 20 NRC at 913.
26 Su GANE Supplement to Pd,itim for Leave to In~e and Request for Hearing (April II. 1984) [hereinafter
"GANE Supplementj at 3; untit1ed GANE filing (June 13. 1984) [hereinafter "GANE'. Amended Contentim 2j.
27LBP_84-3S. 20 NRC at 914.
2! GANE Brief at 3.
29LBP_84-3S. 20 NRC at 914. Over the applicants' objectim. the Ucauing Board allowed GANE to expand
upm its original /i1ing. both onlly and in writing. /t! at 914 n.3.
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VogUe with any meaningful environmental effect. Its argument is simply that
any radiological releases from VogUe will aggravate another situation already
unacceptable to GANE due to operations conducted at the Savannah River Plant,
including, particularly, the proposed reactivation of the L-reactor. Thus, the
Licensing Board fairly construed GANE's contention 2 as lacking a reasonably
specific relationship to matters within the NRC's domain.
GANE has also conceded that DOE has evaluated the potential cumulative
effects from the operation of SRP and Vogtle in light of its proposal to restart
the L-reactor, and that, if DOE's assessment is correct, "the radiological health
effects of [the Savannah River Plant] and VogUe on the populations at risk
are trivial by comparison to background radiation. HJO GANE, however, argued
below that DOE's draft and final environmental impact statements are flawed
and that, as a consequence, there is no way to measure any cumulative effects
from the addition of Vogtle. But the Licensing Board correcUy suggested that
GANE direct such arguments to DOE, the agency responsible for SRP.31 The
NRC has no obligation - particularly here in the circumstances of the wholly
unrelated Vogtle and SRP facilities - to duplicate DOE's review.31
B. GANE's contention 5 challenges the seismic evaluation of the Vogtle
plant. More particularly, GANE argues that the applicants have not properly
taken into account recent data regarding either the so-call~ Millett Fault or
the 1886 Charleston earthquake.33 After deferring its ruling, in part, pending
the receipt of more information, the Board eventually rejected both aspects of
contention 5 for lack of a basis.'" We affirm the Board's rulings.
1. Millett Fault. As the Licensing Board explained, GANE rested its contention, in part, on information released in 1982 by the U.S. Geological Survey
(USGS) relating to the postulated Millett Fault, about seven miles from the VogUe site. Following issuance of that report, the applicants made a further study
to determine if the fault exists and found no such evidence within the depths
to which its study extended. The applicants also found that, even if a fault existed at a depth below which it investigated, such fault would not be "capable"
in view of the age of the undisturbed overlying sediments.35 This information
was made available to USGS and, in a 1983 USGS report written by one of

300ANE·. Amended Cattcntiat 2. Statement of W.F. Lawless (June 7. 1984) .t 3.
31 LBP.84-3S. 20 NRC .t 914.
31Su Uwurick. ALAB·78S. 20 NRC .t 874. S~. also C,oUAf~ Corp. If. ICC. 781 F.2d 1176. 1194-9S (61h

Cit. 1986).
33 OANE Brief .t 4-6.

"'LBP.84-3S. 20 NRC.t 896-97; Memorandum and Order of Sepcc:mber 12. 1985.
35 A "capable f.ult" Is • fault thaI has exhibited ate or more of \he following d!mctcristics: movement at or
ncar Ihe ground surf.ce .t least once willlin Ihe past 3S.000 yean or movement of a recurring n.ture willlin Ihe
put SOO.OOO yean; mac:ro-acismicity instrumentally determined with records of IUf1icient p=isiat to demonstrate
• direct relatiatship wilh Ihe f.ult; a lUUc:tural relationship to a capable f.ult IUd! Ihat movement on me could be
rclsmably expected to be accompanied by movement at \he oIhcr. Su 10 C.F.R. Part 100. Appendix A. m(g).
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the authors of the earlier document, the Milleu Fault was not included among
documented faults in the eastern United States.36 Noting that "GANE offered
no basis in support of its allegation that the MilIeu Fault exists, is capable and
should be considered," the Licensing Board thereafter rejected this portion of
contention 5.37
GANE asserts that the Board should not have discounted the existence
and capability of the Millett Fault. A licensing board, of course, may not
reach the merits of a factual controversy when considering the admissibility of
contentions.3S But here, the contention rests squarely on a factual underpinning
that has been essentially repudiated by its original source (USGS), and the
intervenor offered no independent information to support its allegation. In
the circumstances, the Licensing Board acted reasonably in dismissing the
contention.
2. Charleston Earthquake. The large earthquake of 1886 at Charleston,
South Carolina. dominates the seismic analysis for plants in the southeastern
United States. In the 1974 proceeding authorizing the construction permit for
Vogtle, the Licensing Board noted that the Charleston earthquake (the epicenter
of which was 104 miles from VogUe) produced an intensity at the Vogtle
site of no greater than VII on the Modified Mercalli Intensity Scale. Given
the consensus view of government agencies at the time that any repetition
of a Charleston-type earthquake would be confined to the Charleston area.39
the Board approved a plant design intended to withstand a recurrence of a
Charleston-type event.40 In 1982, however, the USGS clarified somewhat its
position on the Charleston earthquake. It continued to acknowledge that there
was no evidence to show that regions other than Charleston had experienced
strong earthquakes and indicated, further, that the probability of strong ground
motion due to an earthquake at other eastern seaboard locations "may be very
IOW.''41 But it observed that "the historical record is not, of itself, sufficient
grounds for ruling out the occurrence in these other regions of strong seismic
ground motions similar to those experienced near Charleston in 1886."42 USGS
nonetheless reiterated its historic position that seismic engineering parameters
36 Su Applicants' Response to GANE and CPO Supplements to Petitions for Leave to Intervene (May 7.1984)
at 33·35; Tr. 13.
31 LBP.84-35, 20 NRC at 896.
3S UlMI'ick. ALAB.845. 24 NRC at 230.
39 Su Safety Evaluation of the Alvin W. Vogtle Nuclear Plant, Units 1,2.3, and 4 (Supp. I, May I, 1974),
Appendix II (Letter from Director, USGS, to L. Manning Muntzin8. Director of Regulation, U.S. Atomic Energy
Comm'n). S~. """ally SoUllt CaroUIIQ EI.crric 4. Gar Co. (Virgil C. Summer Nuclear Station, Unit I), LBP·
73·11,6 AEC 213, 218, 225, fMtJiJied and ofJ'd. ALAB·114, 6 AEC 253 (1973).
40 See G~or,ia Pow~r Co. (Alvin W. Vogtle Nuclear Plant, Units 1,2, 3, and 4), LBP·74-39, 7 AEC 895, 914
(1974), Iff'd, ALAn·37S, S NRC 423 (1977).
41 NRC Staff Response to Licensing Board Let1er of July 12, 1984 (July 23, 1984) (attached letter (November
18, 1982) from James F. Devine to NRC).
42/bid.
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be predicated on the assumption that earthquakes similar to the Charleston event
would occur only in the vicinity of Charleston, although it recommended that
the Commission undertake evaluations of seismic hazard for individual plants.
Pointing to that USGS clarification, GANE claims that the Licensing Board
should have accepted its contention.
The Board. in fact, initially deferred ruling on this aspect of GANE's contention. Instead, it specifically solicited the staffs and other parties' comments
on not only the 1982 USGS position on the Charleston earthquake but also a
more recent report that considered VogUe specifically, NUREG/CR-3756, "Seismic Hazard Characterization of the Eastern United States" (April 1984).43 With
the Board's permission, the staff addressed this matter in its subsequent Safety
Evaluation Report (SER) for the VogUe plant"" Despite being given the opportunity to comment on the SER, GANE did not do SO.45
As the Licensing Board discussed, the SER expressly evaluates the USGS
clarification, NUREG/CR-3756, and more recent reports and studies of the
Charleston earthquake as recommended by USGS. The SER essentially reiterates, however, the staff position at the construction permit phase, that the
seismic design of VogtIe is adequate in light of existing information ccncerning
the Charleston earthquake.46 The applicants' FSAR is to the same effect.'" GANE
does not challenge those analyses. We therefore agree with the Licensing Board
- after its thorough consideration of the matter - that there is no basis for
GANE's contention that "new" (i.e., 1982) "data" from the USGS have not been
properlyassessed.48

m.

QUALITY ASSURANCE CONTENTION

A significant portion of GANE's appellate brief (and virtually all of its
oral argument before us) is devoted to a challenge to the Licensing Board's
summary disposition of the contention dealing with alleged quality assurance
deficiencies. GANE and former intervenor CPO tendered identical contentions
alleging generally that the applicants had failed to enforce a quality assurance

43 LBP.84-35. 20 NRC It 896-97.
44 Su NUREG.1137, "Safety Evaluation Report Related to the Operation of the Vogtle Electric Generating Plant,
Units 1 and 2" (June 1985) [hereinafter "June 1985 SERj.
4~Memorandum and OnIer of September 12. 1985, It 2, 3.
46 14. It 4. Su June 1985 SER It 2·36 to 2-38, 2-44 to 2-46.
Su Vogtle Fmal Slfety Anllysis Report (Amendment 7, May 1984), 112.5.2.1, 2.5.2.3, 2.5.2.4.
48 Su LBP.84-35, 20 NRC It 896 (statement of contention 5); Memorandum and OnIer of September 12. 1985, It
4. We note that in South CarolillQ Electric & GD3 Co. (Virgil C. Summer Nuclear Station, Unit I), ALAB·710, 17
NRC 25, 26-27 (1983), we evaluated the JIItIe 1982 USGS position on the ClJarleston CUlhquakc. We concluded
that it provided no ground for reconsidering the Licensing Board', previous findings of Idequ"'J of the ,eismic
design of that South Carolina plant.

4'

137

(QA) program (including quality control (QC» at Vogtle.49 They pointed to
violations of Commission regulations, alleged defects in equipment, imposition
of a civil penalty against the company, and allegations of drug and alcohol use
at the construction site to illustrate what GANE described as "[t]he complete
failure of the QA/QC program at Vogtle."50 They also alleged that "[t]he number
of past and continuing failures of the Georgia Power!Bechtel QA/QC program
represents a pattern which indicates an undue risk to the health and safety of
the public."'I
Notwithstanding the applicants' and the staff's protests (including the claim
that the proffered QA contentions were too vague for meaningful, focused
litigation), the Licensing Board noted its concern that the matters cited by GANE
and CPG might have an impact on the operational safety of the planL The
Board thus admitted the contentions but directed the parties to confer about
more specific wording. S2 In due course, GANE's and CPO's contentions were
consolidated, restated, and admitted, as follows:
Applicants have not and will not implement a quality assurance program for Plan! Vogtle
for welding, for properly doOlmenling the placement of concrete, for adequately tesling
concrele, for the preparation of correct concrele quality test records, for proOlring material
and equipment that meet applicable standards, for protecting equipment and for taking
corrective action as required, so as to adequately provide for the safe flUlctioning of divene
structures, systems and components, as required by 10 C.F.R. Part 50, Appendix B, such
that reasonable assurance exists that operation of the facility will not endanger the public
health and safety.53

Thereafter, the applicants tendered a motion for summary disposition, accompanied by ten affidavits, a statement of assertedly undisputed material facts, and
a host of reports, letters, and other information bearing on the issue of quality
assurance.54 The NRC staff filed an answer supporting the motion." Its filing included affidavits from staff members with inspection responsibilities at VogtIe,
attesting to the overall effectiveness of the quality assurance program.

49 S" GANE Supplement at 16; CPO Supplement to Petition for Leave to Intcrvene and Request for
(A~ 11, 1984) at 14. S~~ '~Mra11y 10 C.F.R. Part SO, Appendix B (quality assurance teqUirements).

Hearing

, GANE Supplement at 21.

'lid. at 19.
'lLBP·84-3S, 20 NRC at 900-02. BUlllI Dw Puwer Co. (Catawba Nuclear Station, Units 1 and 2), ALAB·
687, 16 NRC 460, 466-67 (1982). rn'd u. part 011 owr ,rolUld.r. CU·83·19, 17 NRC 1041 (1983) (conditional
admission or contentions is pro!uoited).
'3 LBP.84-49, 20 NRC at 1462.
54 Applicants' Medon for Summary Disposition or loint Intervenors' Contention 8 (Quality AlSunnce) (June 24,
1985) [hcrdnaf'ter "Summary Disposition Motionj.
"NRC Staff Response to Applicants' Medon for Summary Disposition of Contention 8 (August S, 1985)
[hereinafter "Staff Responsej.
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The intervenors opposed the motion but did not present any rebuttal affidavits.56 Rather, relying on information earlier submitted, they presented three
principal arguments. First, they claimed that the motion was premature because
the NRC's Advisory Committee on Reactor Safeguards had not yet offered
its views on the Vogtle project, and the intervenors had yet to identify their
witnesses or to complete their investigation of alleged quality assurance breakdowns. They indicated that they would be prepared to rebut or to impeach the
applicants' case by way of testimony or cross-examination when hearings on
the contention were held. Second, they asserted that the applicants had improperly relied on their so-called Readiness Review Program in an effort to
excuse a failure to comply with Commission quality assurance requirementsP
In the intervenors' view, the discovery of quality assurance breakdowns by the
Readiness Review Program, in fact, demonstrated a breakdown in the quality
assurance program. Third, they alleged that material facts were in issue. In their
view, the information they had submitted was sufficient to justify further exploration at a hearing. In this connection, the intervenors made clear that they were
not suggesting that the quality assurance failures they presented as illustrations
were individually of any concern.58 Instead, they were disturbed over
the pattern of problems, not the specific examples of that pattern. 1bat correction has been
or will be performed for the specific examples cited by Intervenors is in no way a response
to the contention concerning the pattern. • • •
The question of whether individual problems have been solved avoids the Intervenon' and
the Board's concern about rOOl causes and generic implications of the QA breakdowns.59

The Licensing 'Board granted the applicants' motion. As a threshold matter,
it noted that the Advisory Committee on Reactor Safeguards had recently
issued its report on Vogtle (which did not affect the QA issue). Next, it found
that the applicants' statement of undisputed material facts was "correct and
complete on the issues.''60 The Board indicated that the affidavits revealed
that the quality assurance program met applicable regulatory requirements and
functioned in accordance with the intent of the Commission's regulations. The
Board took account of the alleged material facts on which the intervenors relied
56Respmse to Applicants' Motim for Summary Disposition of Intervenors' Contention 8 (July 31, 1985)
(hereinafter '"Intervenors' Responsej.
57 The Readiness Review Program is described in the affidavit of W.e. Ramsey. the program manager. Ippended
to the Ipplicants' motim for summary dispositim. It is chlracterized IS I ""pilot" program designed to "gain Idded
ISSurance of the operational readiness of the VogtIe" plant. Summary Disposition Motion. Ramsey Affidlvit It
3. According to the affidavit, the program is not intended to supplant the usual quality assurance program but
is IUpposed '"to increase the Issurance thlt quality program Ictivities It Plant VogtIe hive been Iccompli.shed in
Iccordance with regulatory requirements." It!. It 4-5.
58Intervenors' Response It S.
59 It!. It 12 (emphasis in original).
6OMemorandum and Order of October 3.1985. It 6.
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but concluded that the intervenors' presentation, including the promise to provide
further information, was insufficient to establish the existence of conflicting
material facts. The Board observed:
Joint Intervenors offer nodting substantive and specific beyond the discrepant situations dealt
with by Applicants, which they do not controvert; nor do they offer anything specific and
probative in support of their allegation that the [quality assurance program] is not working. 61

The Board also rejected the argument that the Readiness Review Program was
simply a substitute for an adequate quality assurance program. It characterized
this program as "an overlay to [the quality assurance] effort serving to increase
the confidence of management in the operational readiness of [Vogtle].»6l
Finally, the Board evaluated the "discrepant situations" identified by intervenors
and observed that "none • . . has been shown to carry any material safety
significance with respect to plant operation nor does the totality of them indicate
a pervasive breakdown of Applicants' [quality assurance program].''tSl
The intervenors sought reconsideration of the Board's determination "and/or a
continuance of the Board's ruling .•• to permit proper affidavits to be prepared
in response to Applicant's Motion for Summary Disposition.''64 The intervenors
maintained that, contrary to the Board's finding, material facts were present. In
this connection, they referred to "specific hardware deficiencies" and "undiscovered specific deficiencies to confirm a pervasive breakdown in the QAIQC
program.''tS~ As to the former, the intervenors acknow]edged that they had not
presented evidence to challenge the applicants' representation that specific deficiencies had been corrected; they were unprepared, however, to concede that
corrections had been made. As to the latter, the intervenors argued that, "if
they were granted time to prepare for hearing[,] • • • former workers and/or
site employees would testify to the pervasive breakdown by demonstrating specific, uncorrected deficiencies."66 In this connection, they included as part of
their submission an affidavit from the Director of the Environmental Whistleblower Protection Clinic. She asserted that she had been contacted by current
and former Vogtle employees regarding deficiencies and that "[i]f the Board
grants the Motion for Reconsideration all workers who have contacted GAP [the
Government Accountability Project] or the Environmental Whistleblower Protection Project will be apprised of the opportunity to participate in [the] hearings"

611d.. II 7.
62 Ibid.

61/d. at 9.
64CPG/GANE Motiat (or Rccauidention (October 28. 1985) II 1.
~/d. at 8.
66/d. 119.
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and "[a]ffidavits from those who agree to participate will be sUbmitted."67 The
intervenors also reiterated their earlier assertion that the Board impermissibly
relied on evidence about the Readiness Review Program to establish the applicants' compliance with the Commission's quality assurance requirements. In
GANE's view, the Readiness Review Program revealed deficiencies that demonstrated generic problems at VogtIe.68
The Board denied the request for reconsideration or a continuance.69 It found
that the intervenors had presented no rebuttal to the affidavits of the applicants
and the NRC staff demonstrating that deficiencies had been discovered and
resolved, that there had been no breakdown in the quality assurance program,
and that the program was effective. The Commission's regulations and case law,
the Board remarked, "do not allow for successful opposition to the motion [for
summary disposition] on the basis of unsupported allegations or on hopes of
what may be developed if one could obtain additional time.''70
We find nothing in GANE's presentation that undermines the Board's determination. In reviewing the Board's ruling and GANE's arguments, it is necessary to bear in mind the standard by which quality assurance compliance is
to be tested. As we noted in our Cal/away opinion:
In any project even remotely approaching in magnitude and complexity the erection of
a nuclear power plant, there inevitably will be some construction defects tied to quality
assurance lapses. It would therefore be totally unreasonable to hinge the grant of an NRC
operating license upon a demonstration of error-free construction. Nor is such a result
mandated by either the Atomic Energy Act of 1954, as amended, or the Commission's
implementing regulations. What they require is simply a finding of reasonable assurance
that, as built, the facility can and will be operated without endangering the public health and
safety••••
• • • [T]his inquiry necessitates careful consideration of whether all ascertained construction erron have been cured. Even if this is established to be the case, however, there may
remain a question whether there has been a breakdown in quality assurance procedures of
sufficient dimensions to raise legitimate doubt as to the overall integrity of the facility and its
safety-related structures and components. A demonstration of a pervasive failure to carry out
the quality assurance program might well stand in the way of the requisite safety finding. 71

The gist of the intervenors' claim below, and GANE's argument on appeal,
is that the cited deficiencies are evidence of a pattern that suggests a high likelihood that some structure, system or component will eventually fail, and that,
given a hearing, "whistIeblowers" could confirm failings (including uncorrected
67 ld.. Affidavit of Dillie Pirner Garde at 268 1d. (Motim) at 9-10.

69 Memorandum and Order of December 3, 1985.
70Id. at 6.
71 Union Electric Co. (Callaway Plant, Unit 1). ALAD-740, 18 NRC 343. 346 (1983). Su ow Pacific Ga.r tmd
Electric Co. (Diablo Canyon Nuclear Power Plant, Units 1 and 2). ALAD-756, 18 NRC 1340. 1345 (1983).
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deficiencies) in the VogtJe quality assurance program. But GANE's arguments
are unpersuasive.
In the first place, both the applicants and the staff tendered extensive
affidavits analyzing each of the supposed quality assurance deficiencies cited
by the intervenors, and explaining how each had been resolved. GANE did not
attempt to rebut by way of countervailing affidavits the applicants' assertion
that no material issues were in dispute. Moreover, in its response to the motion
for summary disposition, and in its brief on appeal and at oral argument,
GANE has not demonstrated that any known construction defects have gone
unattended. Indeed, it acknowledged at oral argument that it was not attacking
the resolution of discrete errors uncovered during the course of construction.71
We, too, are satisfied that all ascertained construction errors have been properly
cured.
To be sure, as in any project of like magnitude, there were a number of
deficiencies uncovered during the course of construction of the VogtJe plant. But,
as noted earlier, the fact that deficiencies occur during the course of construction
of a nuclear power plant does not mean that there has been a pervasive failure of
the quality assurance program or that the plant is unsafe. At Vogtle, some of the'
deficiencies noted by the intervenors were uncovered by the applicants during
the normal course of their quality assurance review. This constitutes evidence
that the applicants' program was working as intended. Other deficiencies were
uncovered by the NRC staff as part of its inspection responsibility, and notices
of violation were iSSUed. The applicants pointed out, however, that they never
received any violations above Severity Level IV.n And the NRC staff submitted
affidavits from staff employees with inspection responsibilities, indicating that
the deficiencies were generally of a type to be expected in projects of this
size and did not indicate a pervasive breakdown in quality assurance." Those
affidavits were unrebutted. GANE even seemed to concede at oral argument that
the applicants have "done the big things correctly."7s In the circumstances, we
thus conclude that the Licensing Board properly found, from the information
submitted, that all material evidence was known and uncontroverted and that no
genuine challenge to the efficacy of the applicants' quality assurance program
(i.e., no pervasive breakdown or pattern of failures) had been presented.

12 App. Tr. 13.
73 Summary Disposition Motion at 78. The NRC divides violations into five levels of ICVCrity, with Severity
Lcve1 I being the most severe and Lcve1 V the least levere. Violations at LevcIs I and D arc considered to be of
"very significant regulatorY concern" and Lcve1 mviolations arc considered of "Iignificant cmcern." Lcve1 IV
violations arc "less lerioUS but more than minor cmcem," and Lcve1 V violations arc considered to be of "minor
safety lignificance." Su 10 CoP.R. Part 2, Appendix C, In. Su also LoIIg Isltwl lightillg Co. (Shorehsm Nuclear
Power Slltioo, Unit I), A!.AB·788, 20 NRC 1102, 1143 n.238 (1984).
74 See. I.g., Staff Respoosc, Affidavits of Edward IL Girard at 3-4, lohn R. Harris and loseph 1. Lenahan at
12·14, and William P. Kleinsorgc at 2-4.
7S App. Tr. 15.
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We also believe that the Licensing Board was not required to defer the
proceeding on the basis of the intervenors' unsupported promise that some
potential witnesses might eventually step forward to lend support to their
claim of quality assurance lapses. As GANE pointed out at oral argument, it
began receiving information from Vogtle workers even before the licensing
proceedings began.76 The intervenors advised the Licensing Board as early as
the 1984 prehearing conference that they were receiving allegations about the
asserted inadequacy of the quality assurance program from individuals "inside
the industry as well as once in a while people on the construction site.''''
Yet, more than a year later, they were unable to document these allegations
in response to the applicants' motion for summary disposition. Indeed, as noted
above, in their request for reconsideration of the Licensing Board's summary
disposition ruling, the intervenors stated they could only promise that "[i]f the
Board grants .the Motion for Reconsideration all workers who have contacted
GAP or the Environmental Whistleblower Protection Project will be apprised of
the opportunity to participate in these hearings.'t78 Although we are sensitive to
the difficulties inherent in getting individuals to testify at public hearings about
alleged QA problems, we cannot fault the Licensing Board's decision to decline
to give intervenors still more time to demonstrate the need for a hearing on their
QA contention. The Board simply had no assurance either that witnesses would
testify in support of the intervenors' charges, or that their testimony would be
pertinent.79 Indeed, at oral argument, GANE acknowledged the difficulty it had
in obtaining commitments from its potential witnesses. It observed:
So I will be very fonhright in saying legally, I believe my organization has failed dramatically. I mean, the lower board gave us a lot of leeway knowing they were working with
laymen as far as late filings. I believe even the Applicant was sanewhat conscious of the
fact that they were working with people who were not legal experts and were overwhelmed,
I guess would be the point.so

In sum, we affirm the Licensing Board's summary disposition of contention 8.

76 App. Tr. 6277 Tr• SO.
78 CPG/GANE Motion for Reconsideration. Affidavit of Billie Pitner Garde at 279lbis is not to IIY Ihat a party is precluded from allempting to "make its case" aolcly by cross-examination
of an q>ponent'. witnesses. But, u Ihe Licensing Board comctly observed, !his usumes lhat IUch party hu
IUccessfully =isted a motion for summary disposition - i.e., disputed issues of material fact, which must be
resolved Ihrough huring, have been demonstrated in Ihe pleadings. Memorandum and Order of December 3,
1985, at 6.
80 App. Tr. 64.
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IV.

GROUNDWATER CONTAMINATION

The Vogtle plant sits atop two major aquifers. that contribute to public water
supplies in the area.a! These aquifers are separated from the plant by a 60-foot
layer of dense clay, known as the Blue Bluff Marl (excavation has reduced
the marl thickness to about 38 feet under the auxiliary building). The marl is
classified as an aquiclude, i.e., it impedes the flow of water from the surface
to the two aquifers. In addition, groundwater exists in shallow, discontinuous
bodies referred to as the water-table aquifer.81
GANE was initially concerned that an accident at the plant could result
in radioactive water seeping into the aquifers located below the marl and
contaminating the water supplies. Contention 7, as admitted for litigation, reads:
Applicant has not adequately addressed the value of the groundwater below the plant site and
fails to provide adequate assurance that the groundwater will not be contaminated as required
by 10 C.F.R. 51.20(a), (b), and (c), 10 C.F.R. 50.34(a)(I), and 10 C.F.R. l00.10(c)(3).81

GANE's appeal, however, centers more narrowly on the Licensing Board's rejection of its hypothesis that certain wells and other exploratory holes filled with
grout (a sealing material) could serve as a pathway for contamination. GANE
argues that "[ilt was indisputably clear in the hearing that the Applicants had
provided a route for contamination of the Aquifer by drilling wells through
the marl beneath the site and into the aquifer."84 In this connection, GANE attacks the Board's refusal to give weight to the judgment of its witness, William
F. Lawless, that settlement of the plant above the marl could adversely affect
the ability of the grouted wells to impede contamination of the aquifers. It also
faults the Board for not relying on Mr. Lawless's testimony regarding supposedly similar contamination at the nearby Savannah River Plant GANE claims
that "Mr. Lawless is far more expert in these areas than are the witnesses for
the Applicants or the Staff.''IS But as we explain below, GANE has provided no
basis for rejecting the Board's decision.
We first observe, in passing, that our review of this aspect of the appeal has
been particularly hampered by GANE's failure - once again - to direct our
attention to those portions of the record that purportedly support its claim of
Board error. Although the hearing lasted four days and covers several hundred
pages of transcript, GANE refers us only to "the transcript of the hearings" as

81 LBP.86-28,

24 NRC at 711.
8l/bit!
13 LBp.84-3S, 20 NRC at 898.

84 0ANE Brief at 7.
a'lt! at 8.
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the evidentiary predicate for its appeal.86 As we discussed above in connection
with other portions of GANE's brief, the appeal of contention 7 issues could
be dismissed for failure to comply with the NRC's Rule of Practice that a brief
identify "the precise portion of the record relied upon in support of the assertion
of error."B7 Nevertheless, because of the potential significance of the matter if
GANE's generalized claims were supported, we have fully reviewed the record.
We find no basis for overturning the Licensing Board's ultimate conclusion
that the various holes drilled in the marl will not provide a route for contaminants to the groundwater below. As a practical matter, the Board reached this
determination in stages. The applicants originally sought summary disposition
of contention 7 in its entirety.88 In support of that request, they tendered an affidavit from three geologists discussing data obtained from the wells and other
exploratory holes drilled through the marl. In rebuttal, the intervenors submitted
an affidavit that, among other things, expressed concern over an apparent lack
of information dealing with the closure of these exploratory holes.89 The Licensing Board found, however, that the closure of the holes was documented in
the applicants' affidavit; it indicated, in this regard, that all but three wells had
been grouted closed in accordance with normal engineering practice.90 It also
determined that the three ungrouted wells present no risk of contamination to the
water supply.91 Although the intervenors criticized the method for closing the
holes,91 the Board, again relying on the affidavits of the applicants and the staff,
was satisfied that the technique was adequate. 93 In sum, the Board decided that
no issue of fact existed with respect to possible contamination of the aquifers
through the exploratory wells or holes.1I4
The Board nevertheless declined to grant the motion for summary disposition
in its entirety and, instead, set five issues of. material fact for evidentiary
exploration.9~ In addition, despite having summarily resolved issues dealing
with the grouted wells, it permitted inquiry at the hearing into the impact that
settlement of the YogtJe plant might have on the wells - characterizing this

86 14. at7.

87 10 C.F.R. 2.762(d)(1). S" supra p. 131.
88 Su Applicants' Motion ror Summary Dispositioo or Joint Intervenon' Cootmtioo 7 (Ground.Water) (July IS,

1985) (hereinafter"Applicants' Contmtion 7 Motiooj.
89Intervmon' Response to Applicants' Motion ror Summary Disposition or Contcntioo 7 (August 9, 1985)
(hereinafter "Intervmon' August 9 Responsc'1, Affidavit or W;p. lAwless at 8.
9OMemorandum and Order or November 12, 1985, at 21·23.
91 /4. at 2291rntervcnon' August 9 Respoosc, ACfidavit or w;p. lAwless at 6.
93 Memortndum and Order or November 12, 1985, at 22114/4. at 22-23.
9~Thosc issues were (1) the adequacy or the gc:ologicalJhydrological elploratioo of the Vogtle lite, (2) Imccrtainty
in data 00 marl thickness and permeability, (3) data 00 marl cootinuity, (4) direction of groundwater flow, and (5)
aroundwater travel time. 14. at 30.
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as "a collateral issue."96 Rlllowing the hearing, the Board resolved all issues in
the applicants' favor." It adopted the applicants' estimate of marl permeability
and concluded that there are no voids, fissures, or fractures that would allow
radioactive material to penetrate the marl itself and get into the aquifers below.98
The Board specifically found that settlement of the structures above the grouted
wells could not result in the opening of any flow paths for contaminants through
the mar1.99
GANE does not now challenge the Board's determination that the method of
grouting assures that the holes are completely filled. Instead, it presses a claim
that, if additional settlement of the buildings atop the marl were to occur, certain
physical characteristics or properties of the marl and the grouted wells would
result in "differential motion" that could allow contamination to flow downward
through the marl into the aquifers below. As Mr. Lawless testified:
Assuming the grouted wells under the [Vogtlel power block are one complete solid,
then as the power block settles, those grouted wells directly tmder the block will be
punched downward at a one-to-one rate, a rate that may be different ("differential") for the
marl Applicants have concluded that the marl is impermeable, but have not shown whether
the marl is incompressible, or whether the marl will deform downward at the same rate as
the grouted wells. The grouted wells are likely less compressible in a vertical direction than
the more elastic marl As these grouted wells settle, driven by the weight of the power block
atop them, they act like spikes. With plastic deformation of the marl, it is possible that the
bottom of the grouted wells may separate and core out at the bouom of the marl. If so, the
integrity of the marl would be diminished. ICXl

The Board rejected Mr. Lawless's scenario and we find its ruling wellfounded. Mr. Lawless conceded on cross-examination that he did not know the
relative compressive strengths of the grout and the marl and that, absent such
knowledge, it was difficult to compare their elastic properties. IOI He likewise
acknowledged that he was unfamiliar with the extent of settlement at the Vogtle
planL 102 Thus, his testimony postulated an entirely hypothetical situation. In
contrast, the applicants' witness, Thomas W. Crosby, testified that (a) the marl is
more rigid than the grout columns, (b) slippage of the grout columns is unlikely
because of the significant frictional area between the marl and the columns, and
(c) because of its physical properties, the marl would either resist penetration
96 LBP•86-28, 24 NRC at 284-8S.
"Id. at 286.
9S/d. at 281. Although the marl would not protect the water·table aquifer from c:mtaminatim. the Board also
found that any radioactivity that gelS into that aquifer would flow into Mathes Pond or the Savannah River and
become diluted, 10 as to pose no threat to public water supplies. Ibid. OANE does not chaIIenge that aspect of
the Board'i dc:cisim on appeal.
"Id. at 286.
lllOLawless, fol. Tr. 720, at 7-8 (December IS, 1985 IUbmissim).

ICITr.74748.
I02Tr.74647.
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by the grout columns or tend to close any openings that might occurY13 The
Licensing Board, reviewing all the testimony as well as an affidavit earlier
submitted by another of the applicants' experts, Walter R. Ferris, concluded that
the grout columns will not move at a rate different from that of the marl, and
that there is thus no risk to the integrity of the mar1. 104
The Board~s findings and conclusions rest essentially on the testimony and
other documentation provided by the witnesses for the applicants and the NRC
staff. We cannot agree with GANE either that the applicants' witnesses (whom
GANE does not identify) acknowledged that they were not experts,lOS or that
the Board improperly rejected Mr. Lawless's conflicting testimony.
To begin with, the Board relied in part on an affidavit submitted by Mr. Ferris
during the prehearing phase of the case, indicating that the applicants had
conducted a settlement monitoring program and that settlement had nearly
ceased. By the time of the hearing, settlement was thus an "undisputed" issue.106
Mr. Ferris is a civil engineer who is a specialist in soil mechanics. 107 GANE
did not challenge his credentials. Furthermore, Mr. Ferris's conclusion was
endorsed at the hearing by an NRC staff witness lO8 whose qualifications were
similarly not challenged.
The Board also relied on the testimony of Messrs. Crosby, Clifford R. Farrell,
and Lewis R. West, who are geologists,l09 and Dr. Stavros S. Papadopulos,
who is a hydrologist. l1O Mr. Lawless himself characterized these individuals as
"four reputable scientists."1II To be sure, Mr. Crosby admitted that he was not
an expert on the subject of settlement of structures,1Il and Dr. Papadopulos
acknowledged that he was not an expert in the elastic properties of the materials
in question. ll3 But the Board clearly relied on Mr. Crosby's testimony to
ascertain the physical characteristics of the marl and the grout - matters
within his expertise as a geologist - and not to make any findings regarding
settlement.ll4 The Board essentially cited Dr. Papadopulos's testimony only as
I03Tr. 792·94, 796, 800.05, 818. The physical property that would seal any openings was variously referred to
in the record IS "elasticity" and "plasticity." Whether through elastic or plastic deformation, the weight of the
buildings and overlying material will cause any open space thll might develop around a grout column to be filled
b~the lIImlWIding muL S~~ LBP·86-2&, 2A NRC 11 285.
I LBP.86-28, 2A NRC at 2&5.
lOS Referring to the March 14, 1985, tcstimmy, GANE claims that "!he witnesses admitted under cross·examination
that they had lestilicd m ma11Cn in which they were not expert." GANE Drief at 7.
I06LBP.86-28, 2A NRC at 285 n.14. Su Applicants' Reply to lntcrvcncm' Response to Applicants' Motion for
Summary Disposition of Cmtcntion 7 (September 9, 1985), Affidavit of Walter R. Fcrrls 113.
107 1<1., Exhibit A.
I08Tr.776-77.
I09Tr. 250, 251.
llOTr.252.
IIITr.307.
IIlTr. 794, 799, 814.
113Tr.805.
114LBP.86-28, 2A NRC at 2&5 & n.14.
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added support for Mr. Crosby's expert testimony on the geologic properties of
the mar1.1U Thus, even if the cited portion of Dr. Papadopulos's testimony
could be regarded as beyond the strict confines of hydrology, it was not crucial
to the Board's decision. We therefore find nothing in the record to substantiate
GANE's vaguely articulated doubts about the qualifications of the applicant and
staff witnesses on the subjects for which their testimony was used.
We also believe that the Board accorded fair treatment to Mr. Lawless and his
views. It found him to be "conversant," but lacking ''professional qualifications,"
in the area of groundwater hydrology.ll6 Although Mr. Lawless is plainly
familiar with the issues with which GANE is concerned, he candidly admitted
that he is neither a geologist nor a hydrologist l17 Moreover, as noted earlier,
he did not know the compressibility of the marl or the grout columns or the
extent of settlement of the Vogtle plant 118 As a consequence, the Board viewed
his testimony as sufficient to raise - but not to resolve - various questions
regarding the likelihood that the physical properties of the marl and the grouted
wells, when affected by the settlement of the buildings, could produce a conduit
for contamination. 1I9 Relying on the testimony of other more appropriately
qualified witnesses, the Board proceeded to resolve those questions. It was
satisfied - and so are we - that the grouted wells will not affect the ability of
the marl to serve as a barrier against contamination.
Contrary to GANE's implied argument, the Board's conclusion is not undermined by an experience at the Savannah River Plant. It is clear that there was
some unanticipated contamination of an aquifer at the SRP, probably through
"discontinuous" areas of the aquiclude there. At the summary disposition phase
of the case, the Board gave the matter thorough consideration and acknowledged
that it is possible that the unanticipated contamination experienced at SRP could
be repeated at Vogtle. But because of the more extensive exploration in the Vogtie area, it believed that it was even more likely that discontinuities in the Blue
Bluff Marl, if they existed, would be discovered. More important, the Board
noted that no purpose would be served in examining the relevance of the SRP
contamination to Vogtle, given that specific issues relating to the adequacy of
the geological/hydrological exploration, and marl thickness, permeability, and

11' 14. at 285.
116 14. at 270.

1I7 Tr. 721. Mr. Lawless is c:urrcntly an assistant professor of mathematics at Paine College in Augusta, Ge0rgia. Tr. 719.lIe served Cora time as a seniorprojectcnginccrat the Savannah RivcrP1antin Georgia. Tr. 722. GANE
criticizes the BoanI', evaluation of Mr. Lawless', expertise. A, the Boani noted, however, GANE did not IUbmit
any qualifications ltatcment Cor Mr. Lawless (as is ordinarily required Cor a witness),
his crcdcntiala could
be ascertained mly through cross-examination. LBP·86-28, 24 NRC at 270. In the cimunstances, we find the
Board', description and assessment of Mr. Lawless', background and qualifications reasonable.
1I8 Tr• 746-5l.
119 Su Memorandum and Order oC November 12. 1985, at 6.

'0

148

continuity at Vogtle were to be litigated in any event.120 The hearing record bears
out the Board's conclusion about the relevance of the SRP contamination to
Vogtle. After extensive consideration of these matters, the Board found that the
geology and hydrology of the Vogtle site have been adequately explored, and that
the Blue Bluff Marl will protect the underlying aquifers from contamination.l2l
GANE has failed to attack these findings in any meaningful way. We therefore
agree with the Licensing Board's summary disposition of the SRP issue.

V.

MOTION TO REOPEN THE RECORD

Contention 10.6 alleged that certain motor operators manufactured by Limitorque were not qualified against steam spray as required by the Commission's environmental qualification regulation. l22 In response to this proffered
contention, the applicants notified the parties and the Licensing Board that new
and qualified motor operators had been ordered as replacements.1n Both GANE
and CPG agreed to advise the Board whether they still intended to pursue the
Limitorque motor operator issue. l24 CPG notified the Board that it would not
pursue the issue, but GANE did not respond at all. In due course, the Board
thus rejected the contention as moot. l25 GANE now asks that this issue be reopened in view of what it describes as "a history of continuing problems."I26
In support of its request, it refers us to four Information Notices issued by the
Commission's former Office of Inspection and Enforcement, which it claims
demonstrate problems associated with these componentsP7 The applicants and
the NRC staff oppose GANE's request.
To prevail on a request to reopen a record, a movant must show that (1) its
motion is timely (although a board may consider in its discretion an exceptionally
grave issue even if not timely presented); (ii) the motion addresses a significant
safety or environmental issue; and (iii) a materially different result would be or

120 14. at 17.21.
121 Su LBP.86-28. 24 NRC at 271·79.
122Su 10 C.F.R. SO.49.
123 Letter from George W. Trowbridge to Laurie Fowler (lune 27. 1984). Mfidavit of William C. Ramsey at 2.
124 SIC Tr. 7S·77.
125 LBP.84-3S. 20 NRC at 90S.
126 GANE Brief at 17.
127 Su IE Information Notice No. 85-20 (MardI 12, 1985). Motor-Operated Valve Failures Due to Hammering
Effect; IE Informatim Notice No. 86-02 (lammy 6. 1986). Failure Valve Operator Motor During Environmental
Qualificatim Testing; IE Information Notice No. 86-03 (January 14. 1986). Potential Deficimcies in Envircnmmtal
Qualificatim of limitoJque Motor Valve Operator Wiring; IE Informatim Notice No. 86-71 (August 19. 1986).
Recent Idmtificd Problems with limitoJquc Motor Operators.

or
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would have been likely had the newly proffered evidence been considered. l28
GANE has not satisfied these criteria.l29
We find that the motion does not raise a significant safety issue, and that
a different result would not be likely if the information were considered. l30 To
begin with, the generic notices reflect only the results of customary, ongoing
surveiIIance and do not suggest any significant compromise or safety threat in the
performance of the motor operators. Indeed, none of the notices imposed new
regulatory requirements or mandated any action or response from any licensee
or applicant recipient.
Nonetheless, the applicants have taken prompt action in response to the
notices. An affidavit from Robert M. Bellamy, Plant Support Manager at VogUe,
addresses each of the matters raised in the four notices. 1J1 As clarified by
subsequent correspondence from the applicants,1J1 that affidavit details their
response to each of the notices and explains either how the problems have been
corrected or why they are not likely to arise at VogtIe.1JJ At oral argument, we
explored those issues of concern to us.1J4 We are now satisfied that all pertinent
safety matters have been resolved and that no additional evidentiary exploration
is needed.

128 10 C.F.R. 2.734. See also Public Serviu CD. 0/New IItJmPs1t1re (Seabrook Station. UniLl 1 and 2), AL\B.86S,
2S NRC 430, 441 (1987).
129The applicanLl Ilso claim thlt OANE seeks to address an issue not pmiously admitted for litigation
and must therefore utisfy the lepante criteria for tendering cmtentions late. Applicanll' Brief It 60. See 10
C.F.R. 2.714(a)(1). We agree. Although OANE notes that the Board rejected the original contention, it does not
expressly chaUmge thlt rejection. Rather, the gist of ill argument is that the four Information Notices - which it
describes IS "new evidence" - Winant further examination of the issue. Because we lind that OANE has not met
the criteria for reopening the record, we need not consider whether it can Iltisfy IS well the criteria for late-filed
contmtions. See "Mra/l] Pl&iIodl/plUa Ellctric CD. (Limerick Oenerating Station, UniLl 1 and 2), AL\B·828,
23 NRC 13, 17 (1986); id., AL\B·834, 23 NRC 263, 266 n.l0 (1986).
1JOOivcn our determination that OANE hIS failed to meet two of the three reopening criteria, we need not decide
whether the request is timely. We note, however, that all four of the notices on which OANE now relies were
available while lalIe or all of the case WlS Iti11 pmding before the Ucc:nsing Board; indeed, three of the four
notices were available many months before the Board issued iLl August 1986 partial initisl dec:ision. OANE does
not explain why it waited until it Iiled iLl appellate brief to renew the issue. Cf. MerropoliliJll Edisoll CD. (Three
Mile Island Nuclear Station, Unit No. I), CLI·8S-8, 21 NRC 1111, 1114 (1985) (absent .amejuatification for
not prompcly requesting. reopening of the record, aevcn-month delay in .ocking n:opcning after the receipt of
~t information rendered request untimely).
Jl See Applicanll' Brief, Affidavit of Robert M. Bellamy (N~ 14, 1986).
1J2Lcucr from David R. Lewis to Appeal Board (Ianuaty IS, 1987); Lcucr from Bruce: W. Churchill to Appeal
Board (Februll)' 12, 1987).
13J For example, the most recent notice, m Information Notice No. 86-71, addresses bum damage to internal
wiring in acvcra1 motor operators It the Vogtle planL The damage WlS discovered by the applicants and reported
to the Commission'. staff. The wiles burned because of their proximity to heater elemmLl. The applicanLI have
inspected the motor operators .nd replaced or repaired damaged wire where nCCCSSll)'. To prevent recurrence of
the problem, the heater elemenLl have been disconnected in all lafcty-related motor operaton. Because the heater
e1emCZILI were intended for use during ltonge of the motor-operated valves, they are not necesSIty to the ufe
~tion of the cquipmmL
1 App. Tr. 31-38.4041. In fact, the applic:anLl' FebNaty 12, 1987,1= providing further clarification of their
remedial actions ( supra note 132) WlS prompted by questions we raised at onl argumcnL
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VI.

SUA SPONTE REVIEW

We have exercised our authority to review sua sponte the entirety of both
Licensing Board partial initial decisions and the underlying record, even as to
issues where no appeal was taken.13' We find no errors that call for corrective
action - only one matter that warrants some comment.
Polymers are used in various applications at nuclear power plants (e.g., in
electric cable insulation). Some of these applications have a bearing on safe
operation. Over an extended period of time, the molecular structure of a polymer
can be affected by exposure to radiation, causing the polymer to become brittle
or to lose its electrical insulation capabiIity.136 The Licensing Board originally
admitted contention 10.1, dealing with the environmental qualification of certain
polymer materials. Relying on a report from the Sandia National Laboratories,
this contention alleged that certain safety-related equipment at Vogtle contained
polymers that might experience greater degradation from lower dose rates of
radiation than would be expected based on testing at higher dose rates. (This
is termed a "dose rate effect.'')J37 After hearing substantial uncontroverted
testimony on contention 10.1, the Board ultimately concluded that it was without
merit. Specifically, the Board found that
polymer materials destined for use in safety-re1aJed [Vogtle) appliCalions have acceptably
passed an adequate environmental qualification program. Additional assurance as to the
adequacy of these polymen will derive from an operational surveillance program to be
implemented by Applicantsps

Thereafter (on September 18, 1986), the applicants advised both us and
the Licensing Board (as well as the parties) of newly discovered information
regarding contention 10.1. They pointed out that the polymer that showed
discernible dose rate effects in the Sandia study is a member of a group of
polymers designated as XLPO (cross-linked polyolefin) and, in particular, is
a co-polymer of ethylene and vinyl acetate (EVA). At the hearing before the
Licensing Board, the applicants' witnesses testified that EVA was not used in any
safety-related equipment at Vogtle. The applicants have now learned, however,
that XLPO insulation of certain instrumentation cable at Vogtle contains a
polymer classified as EVA. They state that they will identify which cable is
affected and will subject it to the surveillance program already established and
required for safety-related equipment. The applicants also express the view that,

135 S" IIIpTa note 5.

g6Mra11y '6"y. ALAB-84I. 24 NRC at 95.
137 S6. LBP-84-3S. 20 NRC at 903.
13S LBP-86-28. 24 NRC at 293.

136 S6.

151

in any event. the Sandia conclusions about dose rate effects do not prevent
XLPO insulation from performing its intended electrical function.139
GANE did not comment on the applicants' letter, but the NRC staff counsel
eventually submitted an affidavit containing the results of the staff's review
of the information disclosed by the applicants. The staff concluded that the
information does not change its earlier favorable evaluation of the safety-related
equipment and corresponding maintenance and surveillance program at Vogtle.140
GANE does not challenge the Licensing Board's disposition of contention
10.1.141 However, the Licensing Board included in its subsequent concluding
initial decision a condition designed to address the issue raised by the applicants'
September 18 letter. The Board stated:
As a condition precedent to the issuance of any operating licenses. it would first have to
be initially de1ennined by appropriate authority that the changed infonnation contained in
Applicants' lener of Seplernber 18. 1986. penaining to Xll'O insulation that oontains vinyl
aceta1e. does not lead to a conclusion that is inoonsistent with that of this Board on Contention
10.1.142

In ALAB-859, we ruled that the license condition imposed by the Board
in its concluding partial initial decision was not a bar to the issuance of a
low-power operating license because the Board lacked authority to impose
the condition. We also announced our intention to review, on the merits, the
disposition of contention 10.1 (including the related correspondence subsequent
to the Licensing Board's decision on the issue), pursuant to our sua sponte
responsibilities. 143 We have done so.
The discovery of EVA at VogtJe raised the question of whether the applicants'
cable surveillance program remained adequate to detect polymer degradation
before a safety problem might arise. The results of the Sandia study (illustrated in
figures attached to applicants' testimony) indicate that EVA exhibits a somewhat
greater dose rate effect than the three other polymers tested. l44 The cumulative
degradation of EVA, however, is not significantly different from the other
polymers for the total integrated dose estimated over the 40-year operating life
of Vogtle.14' Thus, any severe polymer degradation would not occur overnight.
but would develop over several years. The staff reports that all cable insulated
with EVA will be identified and subjected to the applicants' cable surveillance
139 Letter from David R. Lewis 10 Guy I. Edles. et at (September 18. 1986).
140Letter from Bernard M. Bordenick 10 C. Iean Shoemaker (Jlnuary 14. 1987). Affidavil of Annando
Masciantonio [hcn:inaftcr NMasciantonio Affidlvitj.
141 Su GANE Brief It 16.
142LBP.8641. 24 NRC It 904. S.. also id. It 928.
143
25 NRC It Zl.
144 Kitchcns• et at. fol. Tr. 561. Figures 1-4.

14' Ibid.
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program.l46 In the circumstances, we conclude that the identification of EVA
polymer as insulation for certain electric cables at VogtJe is not a significant
safety concern. As we have stated in the past, polymer degradation is a longterm issue that can be met by an adequate surveillance program. In particular,
relying in part on the same Sandia study, we came to such a conclusion in our
consideration of possible polymer degradation during the operating life of the
Perry nuclear power planL 147
LBP-86-28 and LBP-86-41, as modified by ALAB-859, are affirmed.
It is so ORDERED.
FOR THE APPEAL BOARD
C. Jean Shoemaker
Secretary to the
Appeal Board

146 Masciantonio Affidavit at 6. The staff also reaffirmed its earlier accepunce of the .pplicants' cable IIUrVeillmce
evm in light or the discovery or EVA polymer .t Vogtle. Ibid..
47 Su Pcrry. A!.AB.841, 24 NRC at 95-97.

mgram.
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION
ATOMIC SAFETY AND LICENSING APPEAL PANEL
Alan S. Rosenthal, Chairman

Docket Nos. 50-275-0LA
50-323-0LA

In the Matter of

PACIFIC GAS AND ELECTRIC
COMPANY
(Diablo Canyon Nuclear Power
Plant, Units 1 and 2)

September 18, 19B7

The Chairman of the Appeal Panel summarily denies, as interlocutory,
an intervenor's appeal from a Licensing Board's order rejecting a late-filed
contention of the intervenor in this operating license amendment proceeding.

RULES OF PRACTICE:

INTERLOCUTORY APPEALS

10 C.F.R. 2.714a permits an interlocutory appeal from an order rejecting one
or more contentions at the threshold only if the effect of the rejection is to deny
in its entirety a petition for leave to intervene in the proceeding.

APPEARANCES
Marcia Preston, San Francisco, California, for the intervenor Sierra Club.

MEMORANDUM AND ORDER
This is a proceeding on the application of the Pacific Gas and Electric
Company for amendments to the outstanding operating licenses for its Diablo
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Canyon nuclear facility. The requested amendments would enable the applicant
to increase the storage capacity of the facility's spent fuel pools.
While the proceeding was still pending before the Licensing Board, the
intervenor Sierra Club sought the admission of an additional contention. In
an interlocutory order entered on September 2, 1987,1 the Board denied that
relief. The Sierra Club now seeks to appeal that order under 10 C.F.R. 2.714a.
The appeal will not lie. In terms, section 2.714a permits an interlocutory
appeal from an order rejecting one or more contentions at the threshold only
if the effect of the rejection is to deny in its entirety a petition for leave to
intervene in the proceeding.2 In this instance, the September 2 order patently
had no such effect.
This does not mean, however, that the Sierra Club has no appellate remedy
available to it. On September 11, 1987, the Licensing Board rendered its initial
decision in the proceeding, authorizing the issuance of the requested operating
license amendments.' That decision is subject to an appeal as a matter of right
under 10 C.F.R. 2.762(a). On any such appeal, the Sierra Club may challenge,
if it is so inclined, the rejection of the contention in question.4
Appeal dismissed.
It is so ORDERED.

FOR THE APPEAL PANEL
CHAIRMAN
Eleanor E. Hagins
Secretary to the Appeal Panel
This action was taken by the Appeal Panel Chairman under the authority of 10
C.F.R. 2.787(b).

1s•• LBP-87-24. 26 NRC 159.
2Su , •. g., TUM Uti/itiu C6Mratillg Co. (Comanche Peak Steam Electric StatiM, Units 1 and 2), ALAB-S99,
12 NRC 1 (1980), and cases Ihere cited.

3Su LBP-87-2S, 26 NRC 168.
4 Su ALAB-599, supra, 12 NRC at 2 ILl.
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION
ATOMIC SAFETY AND LICENSING APPEAL BOARD
AdmInIstrative Judges:
Alan S. Rosenthal, Chairman
Dr. W. Reed Johnson
Howard A. Wilber

Docket Nos. 50-456-0L
50-457·0L

In the Matter of

COMMONWEALTH EDISON
COMPANY
(BraIdwood Nuclear Power Station,
UnIts 1 and 2)

September 25, 1987

The Appeal Board dismisses, on ground of mootness, intervenors' appeal
from the Licensing Board's reaffirmance of its earlier denial of a late·filed
contention and vacates both Licensing Board orders reflecting that rejection.

RULES OF PRACTICE:

DISMISSAL OF APPEAL (MOOTNESS)

Where an appeal from a licensing board order is dismissed on the ground that
the controversy underlying the order has become moot, it is established practice
to vacate the licensing board order. See e.g., Boston Edison Co. (pilgrim Nuclear
Power Station, Unit 2), ALAB-656, 14 NRC 965 (1981); Rochester Gas and
Electric Corp. (Sterling Power Project Nuclear Unit No. I), ALAB-596, 11 NRC
867 (1980).
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APPEARANCES
Douglass W. Cassel, Jr., Chicago, Illinois, for the intervenors Bridget Little
Rorem, et al.
Joseph Gallo, Washington, D.C., for the applicant Commonwealth Edison
Company.
Elaine I. Chan for the Nuclear Regulatory Commission staff.

MEMORANDUM AND ORDER
Pending before us is an appeal by the intervenors Bridget Little Rorem,

et al. from a July 6, 1987 Licensing Board memorandum and order in this
operating license proceeding involving the Commonwealth Edison Company's
Braidwood nuclear facility in I11inois.1 In that memorandum and order, the Board
reaffirmed its earlier denial of the intervenors' May 6, 1987 motion to file a late
contention addressed to the financial qualifications of potential new owners of the
facility.z The motion had been triggered by the intervenors' understanding that
Commonwealth Edison intended to apply for an amendment to, inter alia. the
operating license for Unit 1 of the facility to reflect a new ownership arrangement
proposed by that utility. Such an application was thereafter filed on May 28.3
In noting their appeal, the intervenors called attention to the fact that, on July
16. 1987, the Illinois Commerce Commission rejected the Commonwealth Edison proposal before it to restructure the ownership of Braidwood. This same development was mentioned in a July 30, 1987 letter from Commonwealth Edison
to the Director of the NRC's Office of Nuclear Reactor Regulation, which letter
went on to announce the utility's "desire" to withdraw the outstanding amendment application.4 The July 30 communication was followed by a September 8

1S" LBP.87-22, 26 NRC 41.

Zs" LBP-87-19. 2S NRC 950 (1987).
3 AI m:ognizcd by \he inlc::venors in alec:cnd molioo filed by Ihem on July 1 and denied in LBP-87-22, accqunee
of Ihe late contention would have nClCClsitatcd rcopc:ning of Ihe cvidenlisry record_ That record had closed in
Dec:embc:r 1986. AI a consequence, it was poISlole for Ihe Licensing Board to issue ill concluding partial inilial
decision on May 19, 1987. LBP-87-14, 2S NRC 461. That decision authorized Ihe issuance of q>enting licenses
for bolh units of the Braidwood facility. Allhough the intervenors have a pending appeal from Ihe decision. no
lI&y of its cffcclivencss was sought. Accon!ingly, an operating lica\se for Unit 1 has issued. For its part. Unit 2
remains under consuuction.
4 Su Lcucr from S.C. lIunsader to Thcmas E. Murley, provided to us as attachments to both Ihe NRC Staff's
Response to Appeal Board Order of July 21, 1987 (July 31, 1987) and Commonwealth Edison', Response to
Intervenors' Request for Dcfcm1 of Furlher Appellate Proceedings (July 31,1987).
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letter in which Commonwealth Edison stated without qualification that it was
withdrawing the amendment application.'
In light of this representation, it is manifest that the controversy with regard
to the intervenors' late-filed contention is now moot. Thus, we adopt Commonwealth Edison's suggestion that the intervenors' appeal from the Licensing
Board's rejection of the contention be dismissed on that ground.6 In accordance
with established practice in such circumstances,' we also must vacate both Licensing Board orders reflecting that rejection.8
Appeal dismissed on the ground of mootness; LBP-87-19 and LBP-87-22
vacated for the same reason.

It is so ORDERED.
FOR THE APPEAL BOARD
C. Jean Shoemaker
Secretary to the
Appeal Board

'See Letter from s.c. Hunuder to Thomas E. Murley. enclosed with the September 14. 1987 letter from NRC
suIT counsel Elaine I. Clan to the members of this Board.
6See Response to Intervenors' Request for Defeml of Ruther Appellate Proceedings (July 31. 1987) at 2.
'See. e.g., Bos/O" Ediso" Co. (Pilgrim Nuclear Power Station. Unit 2). AlAB-656. 14 NRC 965 (1981); Roc'uler
Gas tlIId Ekcrric Corp. (Sterling Power Project Nuclear Unit No.1). ALAB-S96. 11 NRC 867 (1980).
8 A. earlier noted. the July 6 order (LBP-87-22) Jeaffirmed the rejection of the contention in the June 10 order
(LBP-87-19).
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION
ATOMIC SAFETY AND LICENSING BOARD
Before Administrative Judges:
B. Paul Cotter, Jr., Chairman
Glenn O. Bright
Dr. Jerry Harbour

Docket Nos. 50·275·0LA
50·323·0LA
(ASLBP No. 86-523·03·LA)

In the Matter of

PACIFIC GAS AND ELECTRIC
COMPANY
(Diablo Canyon Nuclear Power
Plant, Units 1 and 2)

September 2, 1987

In this Memorandum and Order, the Licensing Board -denies admission of a
contention concerning the consequences of a loss of coolant in the spent fuel
pools at Diablo Canyon Units 1 and 2, finding that intervenor had failed to
demonstrate a nexus between the generic study it relied upon and the highdensity reracking of the Diablo Canyon spent fuel pools.

ADMISSIBILITY OF CONTENTIONS:

GENERIC ISSUES

If an issue sought to be introduced is a generic issue (i.e., involving a subject
of general applicability to all reactors, a nexus must be established between the
generic issue and the license application in question. The party may not simply
point to a newly issued Regulatory Guide or a report on the subject
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GENERIC ISSUES
Generally, a generic safety issue does not describe a regulatory requirement
that a license applicant must satisfy unless and until the generic issue is reduced
to a regulation in Title 10 of the Code of Federal Regulations.

ADMISSIBILITY OF CONTENTIONS:
ACCIDENT

BEYOND·DESIGN·BASIS

A contention based on a hypothesized event beyond the design basis of the
plant is not admissible because the National Environmental Policy Act does not
require that such an accident be considered.

MEMORANDUM AND ORDER
(Ruling on Motion to Admit Contention)
On June 16, 1987, at the outset of the hearing on the remaining issues in
this proceeding concerning Pacific Gas and Electric Company's application to
expand the spent fuel pools for its Diablo Canyon Units 1 and 2, Intervenor Sierra
Club moved to admit a contention concerning the consequences of a possible
loss of coolant in the pools and asked the Board to direct the Staff to prepare
an environmental impact statement (EIS). Both the Applicant, Pacific Gas and
Electric Company, and the Nuclear Regulatory Commission Staff ("the Staff',)
opposed the motion, and all parties briefed the issue in filings completed on
August 14, 1987. In this decision, we find that the contention is not admissible.
Applicant has applied for a license to rerack the Diablo Canyon spent fuel
pools in a high-density configuration that would increase the number of rack
storage locations from 270 to 1324 for each unit 51 Fed. Reg. 1451 (1986). The
Sierra Club now asks the Board to direct the Staff to prepare "an Environmental
Impact Statement concerning the possibility of and impact of Zircalloy cladding
fires at the Diablo Canyon facility" and moves the admission of the following
contention:
The proposed action significantly increases the consequences of loss of cooling accidents in
that a loss of water in the spent fuel pools could lead to spontaneous ignition of zirca1loy
cladding of the fuel elements in the high density configuration with significant releases of
radiation.

Motion to Include Issues Raised in Generic Issue 82 as Contentions in This
Proceeding and to Direct Preparation of an Environmental Impact Statement. The
basis for the contention proffered is a January 1987 draft report issued by
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Brookhaven National Laboratory entitled "Beyond Design Basis Accidents
in Spent Fuel Pools (Generic Issue 82)" ("the BNL Report").' Sierra Club
Exh. 1. The parties were notified of the existence of the BNL Report by a
March 27, 1987 Board Notification from the Staff containing a statement that
the report did not pertain directly to then-active licensing proceedings.
The Sierra Club asserts that two of the report's four authors specifically
recommend in an appendix against storing spent fuel as proposed for Diablo
Canyon. 'fr. 148-49; BNL Report, Appendix B at 3. Sierra Club argues that no
mention has been made of the potential for fuel cladding fires heretofore and
charges that the disclaimer statement in the Board Notification was false and
misleading.
Sierra Club further argues that its proposed contention relates indirectly to, or
is subsumed under, contentions already in the case, and that had it been aware
of the contents of the report it would have offered the contention at issue here
earlier. Alternatively, Sierra Club addresses the five factors governing admission
of late-filed contentions under 10 C.F.R. § 2.714 (1987). Finally, Sierra Club
argues that language in San Luis Obispo Mothers for Peace v. NRC, 799 F.2d
1268 (9th Cir. 1986), supports admission of the contention and preparation of
an EIS. That decision held that the Commission had violated its own regulations
when the Commission found no significant hazards considerations in the rerack
work and authorized Applicant to proceed with the rerack before hearing. The
Court did not reach the National Environmental Policy Act argument presented,
but stated in dicta that:
With respect to petitioners' NEPA c:laims, however, we note that the ,ite specific: environ·
mental assessment was based on a seven year old generic: environmental assessment and that
no worst c:ase analysis. 40 C.F.R. § 1502.22. appears to have been c:onduc:ted. We strongly
suggest that any doubt c:onc:eming the need to supplement the NEPA doaunents be resolved
in favor of additional documentation.

[d. at 127I.2
Applicant opposes the motion on two grounds. First, the proposed contention
does not succeed in raising a significant safety issue because: (1) the contention
is based on a draft generic report not directly related to the Diablo Canyon
plants; and (2) the Sierra Club has not shown the necessary nexus between that

1The final report, NUREG/CR~82, "severe Accidents in Spent Fud Pools in Support of Generic Safety Issue
82" (July 1987) wu sent to the Board on August 28.1987. For the pwposes of this decision. the fina\ report does
not differ IigniJicantly from the draft ~
2 We are unsure u to what the Court meant in referring to • "worst case analysis." but /ind the reference not
germane to the decision here. However, we note that the Commissioo', Statements of Consideratioo in issuing 10
C.F.R. Part 51 stated that the Canmission is not boond by the CEQ "worst ease analysis" requimnent and would
follow its own policy in that regard. 49 Fed. Reg. 9352, 9356 (1984). Su QUo "Nuclear Power Plant Accident
Considerations Under the Natiooal Enviraunental Policy Act or 1969," 45 Fed. Reg. 40,101·14 (1980).
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report and the Diablo Canyon spent fuel pools. Second, the contention is filed
late and does not satisfy the requirements for a late-filed contention set out in
10 CF.R. §2.714. Supplemental Answer in Opposition to Intervenor's Motion
to Admit Late Filed Contention. In response to this Board's query, Applicant
argues further that a recent case, Vermont Yankee Nuclear Power Corp. (Vermont
Yankee Nuclear Power Station), ALAB-869, 26 NRC 13 (1987), bars the
admission of the contention, because, as in Vermont Yankee, the contention
assumes an accident scenario that is beyond design basis. Applicant asserts
that because such accidents are remote and speculative events, the National
Environmental Policy Act of 1969, 42 U.S.C. § 4321 (1982), does not require
the NRC to consider them. Applicant concludes that the Vermont Yankee case
is directly on point.
The Staff also opposes the motion, in the first instance as unrelated to any
issue in the proceeding and therefore not subsumed under an admitted contention. Staff asserts that no admitted contention addresses spent fuel pool failure, as the proposed contention must assume, and that the proposed contention
goes far beyond any environmental issues in the proceeding. Next, Staff argues
that the contention is late filed and does not satisfy the § 2.714 criteria for admission to the proceeding. Staff addresses each of the factors in §2.714(a}(I}
and concludes that the Sierra Club has failed to meet that five-pronged test for
admitting the contention. Finally, Staff argues that the contention is not litigable because: (I) the report is generic and not directly applicable to the Diablo
Canyon plant; and (2) Sierra Club has shown no nexus to connect the generic
report to the plant at issue. Like Applicant, Staff also finds the Vermont Yankee
case controlling and a bar to admitting the contention.
APPLICABLE LAW
Section 2.714 of Title 10 of the Code of Federal Regulations governs the
admission of contentions to our proceedings. It requires that intervenors must
state "the bases for each contention set forth with reasonable specificity." 10
C.P.R. § 2.714(b} (1986). The basis and specificity referred to means that the
contention must establish that it applies to the facility at issue and warrants further exploration. A contention may not attack applicable statutory requirements,
nor may it challenge "the basic structure of the Commission's regulatory process." Philadelphia Electric Co. (peach Bottom Atomic Power Station, Units 2
and 3), ALAB-216, 8 AEC 13, 20-21 (1974). If the issue sought to be introduced
is, as here, a generic issue (e.g., involving a subject of general applicability to
all reactors), a nexus must be established to connect the generic issue to the
license application in question. Gulf States Utilities Co. (River Bend Station,
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Units 1 and 2), ALAB-444, 6 NRC 760 (1977). The party may not simply point
to a newly issued Regulatory Guide or a report on the subject/d. at 772.
In the normal course, contentions are to be filed early in the proceeding (10
C.F.R. § 2.714(b» unless, inter alia, based on newly discovered evidence. A
contention not filed at the outset of the proceeding is usually termed a "late-filed
contention," and its admission is subject to the requirements of § 2.714(a)(I).
Subsection (a)(I) requires the balancing of considerations including, inter alia,
good cause for failure to file on time, other means to protect the intervenor's
interest. assistance in developing a sound record, and whether the proceeding
will be broadened or delayed.
ANALYSIS
As noted, the threshold requirement for the admission of a contention to the
proceeding is basis specifically stated. Sierra Club offers the BNL Report as the
basis for the contention that a loss of coolant will cause a fuel rod cladding fire
in the Diablo Canyon spent fuel pools.
The BNL Report was prepared under contract with the Nuclear Regulatory
Commission as a part of its research and development effort to resolve what
has become known as Generic Issue 82. Generally, generic issues are safety
concerns that have not yet been resolved by the Commission. They are the
objects of an ongoing program of study to quantify ~nd qualify the risk they
may present. if any, to the public health and safety. Generally a generic safety
issue does not describe a regulatory requirement that a license applicant must
satisfy unless and until the generic issue is reduced to a regulation in Title 10
of the Code of Federal Regulations. Generic Issue 82 was established as an
unresolved safety issue with medium priority in November 1983. Sierra Club
Exh. 1 at S-1. Generic Issue 82 is, in essence, an assessment of overall risk due
to beyond-design-basis accidents involving spent fuel pool facilities through the
performance of a probabilistic risk assessment. See, general/y, the BNL Report.
Work on various aspects of the safety of spent fuel pool storage dates back
many years. For example, the BNL Report refers to studies of zirconium in
1955 and to a Sandia National Laboratories study in 1979 titled "Spent Fuel
Heatup Following Loss of Water During Storage" (NUREG/CR-0649, March
1979). BNL Report. Summary, nn.l & 5; § 1.7, ref. 3. The BNL Report is but
the latest in this ongoing series of studies.
The January 1987 revised draft of the BNL Report contains a number of
caveats. The Abstract states in pertinent part that
These estimated risks (of health cmsequcnces) are comparable to the estimated risk posed
by severe core damage accidents and appear 10 wo"oni furlher oJlen/ion. However, lhe
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Wlcertainly in thu estimate is large (grtater than a factor of 10) and planl specific features

may change the results considerably.
Preventive and mitigative measures have been evaluated qualitatively. It is suggested that
for planlS with similar ruk potenlial to the two surrogate planlS. the one measure which is
likely to be effective in reducing risk is utilization of low density storage raclcs for recently
discharged fuel. lIowever. before such prevenlive mtaSurt.f are implefMnled a complete
plant specific ruk asseSSfMnI for pool related accidenlS should be perforfMd including a
structured fragility analysu of the pool itself.

BNL Report at iii (emphasis added). In estimating the risks in its report. BNL
selected "two Older-vintage plants" to serve as surrogates, Millstone-l (BWR)
and Ginna (PWR). BNL Report. Appendix A.
Sierra Club contends that "two of the authors specifically recommend against
the storage of spent fuel in the manner proposed for Diablo Canyon." Sierra
Club Motion; Sierra Club Exh. 1, Appendix B. Appendix B is an internal
Brookhaven memorandum titled "Impact of Revised Reaction Rate Equation on
the Likelihood of Zirconium Fires in a drained Spent fuel Pool (Task 5)." The
memorandum concludes that a computer formula, or code, developed by Sandia
National Laboratories for representing self-sustained oxidation in a drained spent
fuel pool is accurate and that the conditional probability for a self-sustaining
cladding fire is in the broad range of 16% to 100%. The memorandum's
authors then recommend, inler alia. that spent fuel not be stored in highdensity configuration until it has been stored for 2 or more years in the old-style,
low-density configuration. The memorandum, as an appendix, is a supporting
document, partially incorporated in the BNL Report itself and subject to all its
caveats.
Despite the surface appearance of relationship between the generic BNL
Report and the Diablo Canyon spent fuel pools, we find that the contention
proffered lacks a nexus with the BNL Report and thus lacks basis for admission
to the proceeding. The Sierra Club points to the following facts: (1) the subject
of the report is spent fuel pool accidents; (2) the report uses a pressurized water
reactor (PWR), Ginna, as a model for some of the parameters in the study
and the Diablo Canyon units are both PWRs; and (3) the report concludes
that a significant preventive measure to reduce risk would be to use low-density
storage racks rather than the high-density racks that are the subject of the instant
proceedings.
However, the Sierra Club's proposed contention assumes a total loss of
coolant in the Diablo Canyon spent fuel pools without specifying any accident
scenario that would cause that loss. In contrast, the BNL Report postulates at
least four accident-initiating events for Ginna that could cause coolant loss,
including loss of water-circulating capability, structural failure of the pool, and
cavity seal failures. BNL Report. Chapter 2. The BNL Report also notes that,
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while there have been incidents, "there is no case on record of a significant loss
of water inventory from a domestic, commercial spent fuel pool." BNL Report,
S.1.2 at S-2. The Sierra Club suggests no mechanism or event that could cause
a loss-of-coolant accident at the Diablo Canyon spent fuel pools. BNL Report
at 2-1 to 2-17.
Secondly, the BNL Report used as a surrogate for pressurized water reactors
(''PWRs'') the Ginna reactor, a 470-megawatt (electrical) ("MWe") unit built in
1969. In contrast, the Diablo Canyon units are built to a different scale. They
are much larger reactors generating 1086 MWe, were completed 15 years after
Ginna in 1984, and were built to much stricter seismic safety criteria. In addition
to the substantial differences among individual reactors in the United States and
these two reactors in particular, the technological refinements during that 15year period were substantial, with particular focus on new safety requirements
following the Three Mile Island event in 1979. Beyond the very general
observation that they are both PWRs, the Sierra Club offers no comparisons or
data of any kind to suggest any similarities between the two reactors, particularly
their spent fuel pools. Consequently, there is no link shown between the very
generic conclusions drawn in the BNL Report from the theoretical, computer
model based on the older Ginna reactor and the high-density reracking proposed
for Diablo Canyon. In fact, the report warns against drawing specific conclusions
as to individual reactors throughout its length. Compare BNL Report at iii
(Abstract); S-2 (no case on record of loss of water inventory); S-3 ("the analyses
are greatly simplified"); S-6 ("risk results are calculated for two surrogate plants
and may not be applicable to generic pool types"); 1-5 ("[tJhe configurations
of spent fuel storage pools vary from plant to plant"); 3-13 (unvalidated natural
convection calculation); 5-2 (uncertainty of exposure risk due to uncertainty
in the likelihood of complete draining of the spent fuel pool, estimated to be
an order of magnitude in either direction); and 6-3 ("plant specific evaluations
should be performed before any changes are implemented at a given plant").
Given these caveats, the very broad-based recommendations and conclusions
in the report, the lack of any evidence or reasoning to connect a generic
report with the specific configuration at Diablo Canyon, and the absence of any
suggestion of an accident initiator, we can find no nexus by which the contention
might establish a specifically stated basis. Therefore, we must conclude that the
contention proffered lacks the requisite basis and may not be admitted to this
proceeding under 10 C.F.R. § 2.714. River Bend, supra.
Nor can we find that the contention lies within the penumbra of contentions
already admitted to this proceeding. The Sierra Club refers to a contention
rejected at the outset of the proceeding concerning "effects of the possible loss
of cooling capacity on the spent fuel assemblies" and asserts that the BNL
Report now furnishes the specificity found lacking at that time. See LBP-8621,23 NRC 849, 861-64 (1986). We have already found, above, that the BNL
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Report. standing alone, fails to supply the necessary basis and specificity, and
we note further that the BNL Report is predicated on the complete loss of all
coolant in the spentfuel pool, not merely the loss of some indeterminate "cooling
capacity." The BNL Report therefore does not supply the basis necessary to
resurrect the contention rejected. Id. at 863.
Sierra Club's bald assertion that the proposed contention falls within a contention dealing with alternatives to the reracking proposal and structural failures
during the postulated Hosgri earthquake is simply incorrect Those contention
bases were subsumed within Sierra Club's Contention I1(A) which deals with
the possibility of damage to the racks within the pool. Id. 864-65. There is no
contention in this proceeding dealing with the loss of coolant from the spent fuel
pools. The remainder of Sierra Club's argument is tautological. It assumes the
loss of all coolant leading to a spent fuel rod cladding fire and its consequences,
without suggesting how such a fire might occur, and then concludes that such
a fire must be considered as an issue in this proceeding. Absent some scenario
describing how the coolant loss might occur, there is no basis for this Board to
assume that it will and thus no grounds for admitting any such contention.
Finally, we note that even if the Sierra Club had postulated an acceptable
causative event, the contention, by its terms; is based on a hypothesized event
that would be beyond the design basis of the plant. In the Vermont Yankee case,
ALAB-869, supra, the admission of a contention in a spent fuel pool proceeding
was reversed. Intervenors there alleged that a credible accident scenario would
substantially increase the risk to the public health and safety, and, consequently,
the license amendment sought amounted to a major federal action that required
the Staff to issue an environmental impact statement ("EIS"). The scenario
postulated was clearly a beyond-design-basis accident, and the Licensing Board
found that no EIS had ever been required for a spent fuel pool licensing
proceeding.ld., 26 NRC at 28-29.
.
The Appeal Board rejected the contention on two grounds. First, it held
as a matter of law that the scenario proposed was a severe, beyond-designbasis accident not required to be considered by the National Environmental
Policy Act, citing San Luis Obispo Mothers for Peace v. NRC, 751 F.2d 1287
(D.C. Cir. 1984), aff'd en bane. 789 F.2d 26 (1986), cert. denied, _ U.S. - .
107 S. Ct 330 (1986). Vermont Yankee. 26 NRC at 30. Secondly. the case held
that the Nuclear Regulatory Commission's Interim Policy on "Nuclear Power
Plant Accident Considerations Under the National Environmental Policy Act of
1969," 45 Fed. Reg. 40,101 (1980) ("the NEPA Policy Statement'') does not
apply to spent fuel pool proceedings by its terms. The Appeal Board stated:
Thus. before the NEPA Policy Statement is even invoked, there must be some basis for
requiring an EIS otMr than a claim of increased risk from a beyond design-basis accident
scenario. In contrast, intervenors' claim here is just that: i.e., the proposed action (expansion
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of the spent fuel pool) will significantly affect the environment, thereby requiring an EIS,
because of the risks of the beyond design-basis accident scenario they have described.

Vermont Yankee, 26 NRC at 31 (emphasis in original)_ The Sierra Club's
position is even weaker than the intervenor's in the Vermont Yankee proceeding
because the Sierra Club has failed to describe any kind of accident scenario
whatsoever. The lack of any nexus between the generic BNL Report and the
high-density reracking of the Diablo Canyon spent fuel pools makes it impossible
to accept the Sierra Club's "bootstrap" logic.
Having been unable to discover any nexus between the BNL Report and the
Diablo Canyon spent fuel pools, we cannot find "any doubt concerning the need
to supplement the NEPA documents ••••" San Luis Obispo, supra, 799 F.2d
at 1271. Although we view the 9th Circuit's language as dicta, we would exercise
whatever discretion we have to direct the production of additional environmental
documentation, if there were any doubt in this case. However, we find none.
In light of the foregoing, we do not find it necessary to address whether the
contention is "late filed" and whether it fails to satisfy the requirements of 10
C.F.R. § 2.714 for a late-filed contention.
For all the foregoing reasons and based upon consideration of the entire
record in this matter, admission of the Sierra Club's contention concerning lossof-cooling accidents and its request that an EIS be prepared are denied.
THE ATOMIC SAFETY AND
LICENSING BOARD
B. Paul Cotter, Jr.
ADMINISlRATIVE JUDGE
Glenn O. Bright
ADMINISlRATIVE JUDGE
Jerry Harbour
ADMINISTRATIVE JUDGE
Bethesda, Maryland
September 2, 1987
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In this Initial Decision, the Licensing Board finds Intervenor's contentions
unfounded and authorizes the issuance of the license applied for.

SPENT FUEL POOLS
NRC regulations permit sliding, tilting, and impacts of racks if impact loading
is properly quantified and rack motions are suitably constrained.

SPENT FUEL POOLS
Freestanding spent fuel storage racks have several advantages over anchored
or braced racks. They reduce stress to the pool liner caused by thermal loads
from heat generated by the spent fuel; they may slide, thus dissipating seismic
energy; they require no welding for installation; and they can be inspected and
replaced more simply than fixed racks.
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INITIAL DECISION
I.

INTRODUCTION

The Sierra Club has challenged an application by Pacific Gas and Electric
Company {"Applicant" or ''PG&Ej to substantially increase the storage capacity
in each of the two spent fuel pools at the Diablo Canyon Nuclear Power
Plant. The Sierra Club contends that the application fails to meet regulatory
requirements and threatens the public health and safety and the environment in
four major respects: (1) relevant data are missing concerning the velocity and
displacement of the spent fuel pools and the spent fuel racks in the pools during
an earthquake; (2) the impact forces an earthquake would create on the spent fuel
pools and the racks they contain are significantly underestimated; (3) collisions
between the racks, groups of racks, and the spent fuel pool walls during an
earthquake would cause the release of large quantities of radiation which would
contaminate the plant, the environment, and all living things in the vicinity; and
(4) the Applicant failed to consider other, safer alternatives to the high-density
reracking applied for. fur the reasons set out below, we find that the Sierra
Club's contentions are unfounded, and we authorize the Director of Nuclear
Reactor Regulation, pursuant to the requirements of governing regulations, to
issue the license as applied for.

ll.
A.

HISTORY OF THE CASE

The Diablo Canyon Plant

On October 3D, 1985, Applicant filed requests to amend its license to operate
Units 1 and 2 of its Diablo Canyon Nuclear Power Plant, located 12 miles
southwest of San Luis Obispo, California. The amendments would authorize
Applicant to increase the number of spent fuel rod assemblies to be stored
in each of two spent fuel pools from 270 to 1324. Appl. Exhs. 1 and 2; 51
Fed. Reg. 1451 (1986).
The Diablo Canyon plant consists of two large pressurized water reactors,
capable of generating up to 1084 (Unit 1) and 1106 (Unit 2) megawatts of
electrical energy. Unit 1 began commercial operation in May 1985. and Unit 2
began commercial operation in March 1986. Both units use steam generators and
turbines to produce electricity. The steam is created by heating water through
energy originating in the nuclear reaction of uranium oxide pellets contained in
20-foot-Iong, narrow rods. The fuel pellets are encased in an exterior cover, or
cladding, of Zircaloy. The rods are assembled in "bundles," or fuel assemblies,
in the reactor core of each uniL
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B. The Spent Fuel Pools
Each unit has a spent fuel pool for storing up to 270 fuel assemblies after their
useful reactivity has burned up and they have been removed from the reactor
core. The spent fuel pools are separate, but identical, large concrete structures
located at opposite ends of the Diablo canyon auxiliary building. Each pool is
approximately 35 feet wide, 37 feet long, and 40 feet deep. The pool walls are
of concrete, 6 feet thick, except around the full transfer canal where the walls
are 5 feet thick. The pools rest on a reinforced concrete foundation at least 5
feet thick; the foundation, in turn, sits on 5 additional feet of lean concrete set
directly on bedrock. The pool walls are lined with stainless steel, 1/4-inch thick
on the floor and Vs-inch thick on the walls.
C.

The Racks

Under the license amendment sought, sixteen modules, or "racks," of differing sizes would be placed in each pool. Each rack is a large, rectangular,
stainless steel "canister" approximately 17 feet high and weighing from 15,000
to 28,000 pounds. Each rack contains from 24 to 110 storage cells. Each cell is
approximately 8.85 inches square, and each will store one Westinghouse spent
fuel assembly. Stainless steel gap channels are welded between the cells to create
a rigid, "honeycomb" structure to resist impact and seismic loads.
The racks are free standing at the bottom of the water-filled pool, so that the
top of the spent fuel is approximately 23 feet below the water's surface. They
are surrounded by, and filled with, water. The racks have no rigid structural
member auaching them to the pool floor or walls or any adjacent rack. The
racks stand on feet, large round steel dowels approximately 2 feet in diameter
and 5 inches high, located near the four comers of each rack. Those feet, in
turn, rest on bearing plates on the pool floor. Each rack has an exterior steel
girdle bar welded near the top of all four sides of the "canister." The girdle bars
serve as a designated impact location designed to accommodate impact loads
that may occur during a seismic event. The girdle bars also maintain a specified
minimum gap between the cell walls of adjacent racks for all loading conditions.
D.

The 9th Circuit Stay

On May 30, 1986, after petitions to intervene had been filed herein, Staff
made a finding of "no significant hazards consideration." 10 C.P.R. § 50.92
(1986). Based on that finding, NRC approved the license amendments requested
and made them immediately effective. One of the then parties to this proceeding
appealed the finding. San Luis Obispo Mothers/or Peace v. NRC, 799 F.2d 1268
(9th Cir. 1986).
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Pursuant to the "Sholly" amendment to the hearing requirement of the
Atomic Energy Act. the Court found that the NRC finding of "no significant
hazards consideration" violated the statute and implementing regulations. 42
U.S.C. § 2239(a)(2)(A) (1986 Supp.); San Luis Opispo at 1271. The Court
reversed, staying any further work on the spent fuel pools and barring Applicant
from depositing any spent fuel rods therein, except in accordance with the pools'
original configuration, until the conclusion of this proceeding. San Luis Opispo
at 1271.

E.

Status of the Contentions

The Sierra Club's contentions, as restated by this Board, were admitted to this
proceeding in 1986.1 LBP-86-21, 23 NRC 849 (1986). The first contention, I(A),
alleged that relevant data on six designated subjects was not contained in the
license amendment application and subsequent communications. The Board held
that the contention "goes to the availability of the data cited, not its accuracy
or adequacy," and urged the parties to settle the matter and report on their
efforts within 30 days. [d. at 861. As a result of the information subsequently
made available, the Sierra Club reported that four of the six subjects had been
resolved by the information supplied by Applicant. leaving only two still in
dispute. The two subjects still at issue, items 3 and 4, generally concerned data
on the expected velocity and displacement of the spent fuel pools and the racks
during the postulated Hosgri earthquake. Memorandum and Order dated August
28, 1986, at 2 (unpublished).
Two other contentions remain.2 In the first. Contention I(B), Sierra Club
alleges that the license amendment application failed to consider certain relevant
conditions, phenomena, and alternatives necessary to verify health and safety and
environmental claims made as they relate to four items: (1) the consequences
of the resonant behavior of the spent fuel assemblies in the racks during an
earthquake; (2) alternatives to onsite storage; (3) anchoring or bracing the
freestanding racks; and (4) the use of Boraflex neutron-absorbing material for all
spent fuel racks. That part of the contention concerning Boraftex was withdrawn
during the hearing. Tr. 173-74.

1Two other parties initially admitted to the proceeding. Consumers Orglllized for Defense of Fnvirmmcntal
Safety and the San Luis Obispo Mothers for Peace, subsequently withdrew from the ClSe, and their contentims
were dismissed. Memorandum and Order issued 1anuary 30.1987, at 4 (unpublished).
2 At the outset of the hearing. Sierra Club moved the admission of two additional contentions which were taken
under advisement pending subsequent filings by the parties. Tr. 142·74. The lint, concerning the possibility of
cladding fires. was denied by the Bean! in. Memorandum and Order issued September 2. 1987. LBP·87·24. 26
NRC 159 (1987). The 1eCORd, concerning. Boraflex neutron absorber. was not pursued by the Sierra Club and
is deemed withdrawn. Su Board rlnding 10. infra.
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The second. Contention II, has two parts. In Part A, Sierra Club contends
that collisions between the racks and the pool Walls during an earthquake will
cause damage to the racks and spent fuel assemblies, resulting in radioactive
contamination of the Diablo Canyon plant. the environment. and all living things
in the Vicinity. Part B alleges similar results from collisions between groups of
racks with each other and the pool walls.

m.
A.

ANALYSIS

Contention I(A)
Contention I(A) reads as follows:
It is the contention oC the Sierra Club, Santa Lucia OIapter (Sierra Club), that the report
submitted to the Nuclear Regulatory Commission (NRC) entitled Reraclcing oC Spent Fuel
Pools, Diablo Canyon Units 1 and 2 and other communications between Pacific Gas and
Electric Company (pG&E) and the NRC, which are available to the public on the same subject
(the Reports), fail to contain certain relevant data necessary for independent verification oC
the claims made in the Reports regarding consistency oC the proposed reracking with the
protection oC the public health and safety, and the environmenL

In panicular, the Reports fail to contain data regarding:

•••

3) The expected velocity and displacement oC the spent fuel pools (pools) as a
function oC time in three dimensions during the postulated Hosgri earthquake
(PHE);
4) The expected maximum velocity and displacement oC the racks obtained from the
computer modeling of rack behavior during the PHE.

Both Applicant and Staff concede the truth of Sierra Club's Contention I(A)
allegation that the reracking report (pG&E Exh. 2) did not contain separately
stated values of velocity and displacement for the fuel pools and fuel racks,
respectively, during the postulated Hosgri earthquake (PRE). The PRE is the
maximum earthquake that can be expected at the Diablo Canyon plant and sets
the outer limit for seismic forces that certain plant structures must be able to
withstand. However, both Applicant and Staff argue that it is not necessary to
show the values separately because of the method of analysis used in designing
the pools.
Their expert witnesses testified that the calculation methods employed for
analysis and design do not use these particular values, but rather depend upon
the acceleration time-histories of the PRE itself. The values of velocity and
displacement can be derived from these acceleration time-histories but were
omitted in the reracking report as being unnecessary. See Board Findings 16-19.
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The Board finds the explanation of Staff and Applicant experts persuasive. We
find that a separate statement of the values in question was not required.
Accordingly, Contention I(A) is denied.
B.

Contention I(B)

Sierra Club's Contention I(B) has three parts which we address seriatim. The
first. 1(B)(2), provides as fonows:
It is Ihe contention of Ihe Siena Oub that Ihe Reports fail to include consideratioo of certain
relevant conditioos, phenomena and alternatives necessary for independent verification of
claims made in Ihe Reports regarding consistency of Ihe proposed reracking wilh public
hea11h and safety, and Ihe environment, and wilh federa1law.

In particular, Ihe Reports fail to consider:

•••

2) The resooant behavior of Ihe spent fuel assemblies in Ihe racks in response to Ihe
PHE and Ihe consequences of IUch behavior • • • •

Sierra Club's Contention 1(B)(2) aIIeges that the PG&E's reracking report
did not consider resonant behavior of the fuel assemblies in the racks during a
PHE. Although resonance phenomena were not explicitly addressed, the designbasis analysis performed by the Applicant would have revealed such behavior
were it to exist. The absence of any resonance is not surprising, as it typically
appears only in linear response systems free to vibrate without damping, whereas
the rack-fuel assembly system at issue here is highly nonlinear.
In any event, the amplitude of any resonant behavior of the fuel assemblies
would be constrained by the O.302-inch water-fined gap between the assembly
and the ceIl inside the rack. Staff's experts testified that PG&E's analysis is
appropriate and that no resonance effects are expected. Board Findings 22 and
23. The Sierra Club proposed no findings on this contention.
The Board agrees with Applicant and Staff that the analysis performed by
Applicant would have detected any resonance effects if such effects existed. We
therefore find the contention to be without merit, and it is denied.
Contention 1(B)(7) provides as fonows:
It is Ihe contention of Ihe Siena Oub that Ihe Reports fail to include consideratioo of certain
relevant conditioos, phenomena and alternatives necessary for independent verification of
claims made in Ihe Reports regarding consistency of Ihe proposed reracking wilh public
heallh and safety, and Ihe environment, and wilh federa1law.
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In partiruIar, the Repons fail to consider:

•••

7) Alternative on-lite storage facilities including:
(i) coostruction of new or additional storage facilities and/or;
(ii) acquisition of modular or mobile spent nuclear fuel storage casks;

In Contention I(B)(7) the Sierra Club maintains that the Reracking Report
should have considered alternative methods of onsite fuel storage, namely,
provision of new fuel pools or spent fuel storage casks, Both Applicant and Staff
argue that consideration of these fuel storage modes is not an NRC requirement.
Applicant'S experts testified that PG&E had analyzed and compared its
options for greater storage capacity before making its decision to use highdensity reracldng, as was only prudent. Applicant concluded that neither of the
two alternatives mentioned by the Sierra Club had any safety advantage over
reracking, and that there were probably some safety concerns that weighed
against the alternatives, such as the necessity for greater fuel handling. The time
frame in which new fuel pools would be needed, the lack of suitable sites for
their location, and the projected expense also weighed against construction of
new or additional storage facilities. The Staff review essentially agreed with
the PG&E position. Board Findings 25-30. Sierra Club's testimony presented
no concrete evidence that PG&E had failed to adequately consider alternative
onsite storage. Board Findings 31-33.
The only specific NRC requirements are consideration of offsite storage or
reprocessing of the fuel and of shutting the reactor down. PG&E Exh. 12, V-I.
These comparisons are included in the Reracking Report. Board Finding 34. The
Board finds that the alternative comparisons presented in the Reracking Report
comply fully with NRC rules. Consequently, Contention I(B)(7) is denied.
Contention I(B)(8) provides as follows:
It is the contention of the Sierra Cub that the Repons fail to include coosideration of certain
relevant conditions, phenomena and alternatives necessaty for independent verification of
claims made in the Repons regarding coosistency of the proposed rerac:king with public
health and lafety, and the environment, and wilh federa1law.

In partiruIar, the Repons fail to consider:

•••

8) the use of anchon. braces, or olher structural memben to prevent rack motion
and lubsequent damage during the PHE;

Sierra Club Contention I(B)(8) claims that Applicant did not consider the
use of structural members to prevent rack motion and possible damage during
the PHE. Both Applicant and Staff argue that the design of the proposed racks
satisfies NRC criteria and guidance applicable to spent fuel storage racks, and
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that anchors, braces, or other structural members are not needed. They also point
out that the use of freestanding racks has several advantages over anchored or
braced racks. Board Findings 36, 37.
The Sierra Club presented no specific findings on this contention. The Board
can only conjecture that either Sierra Club no longer has an interest in this
contention or that whatever interest it had was subsumed in Contention II,
which follows. A great deal of testimony, cross-examination, and findings were
presented on Contention II, the thrust of which was the alleged inadequacy of
the PG&E's analysis of the freestanding racks. On this basis, we rule herein that
on the narrow point that since, as Staff and Applicant agree, the freestanding
racks satisfy NRC guidance and criteria (see infra Contention 11), there is no
need to consider structural members for the stabilization of the racks. Contention
I(A)(8) is denied.

C.

Contention II

Contention II has two parts: Part A addresses possible collisions between
the racks and the pool walls, and Part B addresses such collisions between groups
of racks with each other and the pool walls. Each part has nine subparts. We
address them here, seriatim.
Contention lI(A)

Contention I1(A), subparts 1 to 3, states as follows:
It is the contention of the Sierra Oub that the proposed reracking is inconsistent with the
protection of the public health and safety, and the environment, for reasons which include
the following:
A) during the PHE, collisions between the racks and the pool walls are expected to
occur, resulting in:
1) impact forces on the racks significantly larger than those estimated in the
reports;

2) impact forces on the racks significantly larger than those expected to
damage the racks;

3) significant permanent deformation and other damage to the racks and pool
walls;

The first three parts of Contention I1(A) challenge the seismic design of the
freestanding, high-density fuel storage racks proposed for reracking of the Diablo
Canyon fuel storage pools. The two main prongs of the Sierra Club's challenge
are: (1) an assertion that NRC regulations and guidance prohibit sliding and
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tilting of the fuel storage racks during earthquakes thus prohibiting rack-to-rack
and rack-to-wall impacts; and (2) assertions that the complex analytical and
modeling procedures used in deriving the earthquake-induced impact forces,
loads, and stresses were based on inadequately demonstrated theory or practice;
were inadequately performed; and were nonconservative in certain respects.
Because the remaining parts of Sierra Club Contention II (i.e., reduction
of the spacing between fuel elements and an increase in the nuclear criticality
coefficient keff above 0.95, with concomitant generation of heat and release of
radioactivity) would be a consequence only of serious damage and deformation
of the racks during the postulated Hosgri earthquake (pHE), the first three parts
of Contention II are crucial to the Sierra Club's position.)
The Applicant maintains that its design procedures fully meet NRC seismic
design requirements and guidance contained in the Standard Review Plan
(primarily found in §§ 9.1.2 and 3.8.4 of Appendix D) and in the NRC Office
Technical (aT) Position Paper, "aT Position for Review and Acceptance of
Spent Fuel Storage and Handling Applications," dated April 14, 1978. PG&E
contends that the NRC criteria permit rack sliding and rack-to-rack and rackta-wall impacts and provide specific guidance on how such impacts are to be
incorporated in the rack design.
The Staff view on its OT Position Paper is that there is no dispute that
sliding, tilting, and impacts are permitted, so long as impact loading is quantified
and that sliding and tilting motions are contained within suitable geometric
constraints. Inter-rack and rack-ta-wall boundaries constrain rack movement and
prevent overturning of racks.
The Sierra Club's position that NRC regulations or guidance do not permit
sliding, tilting, and impact of the racks with each other or with the pool walls
was supported only by the interpretation of its witness, who was not persuasive
in this regard. See Finding 45. Accordingly, we find that NRC regulations and
guidance permit sliding, tilting, and impacts of the racks if impact loading is
properly quantified and rack motions are suitably constrained.
The Sierra Club's challenge to the analytical and modeling procedures used
in the design of the racks largely reduces to several assertions apparently related
to the complexity of the models themselves and simplifying assumptions used
by Applicant to predict rack motions.
In regard to the effect of fluid forces upon the racks, the Sierra Club asserts
that, during closure of the gap between opposite-moving racks, fluid forces
would be great enough to cause bowing of the rack, and that bowing would
allegedly alter the fluid coupling forces (by increasing the gap width) and thus
) Sicm Club', Contention nCB)•.r~1 i1l{,a. asserts the same deficiencies and potential consequences as neAl. but
IS • result
collisions of groups of ncks with each other and with the pool WIn.. SII tIlro Sicm Club', Fmal
Proposed Fmdings of Fact 6 at 3.

or
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increase the impact velocity and impact forces upon collision. The Sierra Club
also asserts that PG&E's assumption of the fuel elements as solid objects is not
conservative and that a more realistic model with water flowing through the fuel
elements would result in larger but unknown impact forces. The Sierra Club
also argues that the validity of the fluid coupling assumptions used in modeling
the seismic response of the racks is in doubt and has been accepted by the Staff
with little or no argument
The use of two widely spaced coefficients of friction, 0.8 and 0.2, in the
seismic response modeling is questioned by the Sierra Club on the grounds
that denting of the bearing or bridge plates might occur during rack-ta-floor
impacts, and could result in spatially varying coefficients of friction. However,
it is not argued that the resulting friction coefficients would be outside the
range utilized by Applicant, or that such effects would affect rack sliding
or acceleration response so as to result in design loads or stresses different
from those obtained in Applicant'S design analyses. Staff maintains that use of
the bounding coefficient values (0.8 and 0.2) would cover possible effects of
spatially varying coefficients of friction. Finding 52.
Testimony of the Applicant and Staff expert witnesses flatly contradicts the
Sierra Club assertions in regard to fluid coupling effects. Applicant argues in
each of the examples cited above that its assumptions and modeling procedures
treat fluid coupling forces so as to maximize impact loads and stresses in
the racks; i.e., they increase, rather than decrease, conservatism. Additional
conservatism is provided by neglecting fluid damping and form drag effects
on rack motions in the models. Staff concurs. In regard to the applicability
of the fundamental hydrodynamic concepts, Applicant demonstrated that the
procedures are well established and based on long-standing principles. Further,
Applicant points to many areas of conservatism incorporated into its overall
design of the freestanding high-density racks. Findings 49a-g, 52-54, 57, 60-61.
According to the Applicant's calculations, the largest calculated impact force
between a storage cell and a fuel assembly is 249,000 pounds, or 28% of the
allowable 883,000 pounds, and the maximum calculated impact force between
racks is 105,000 pounds, which is 60% of the allowable 175,000 pounds. Finding
63.
The Sierra Club does not maintain that its calculations that yielded impact
forces larger than the allowables listed in the reports are accurate and reliable
or show rack failure. Finding 62.
The Board finds that the design of the proposed high-density racks meets
applicable NRC requirements and that the racks will withstand the effects
of the postulated Hosgri earthquake without incurring significant permanent
deformation and other damage to the racks or pool walls. Thus Sierra Club
Contention II(A) subparts 1, 2, and 3 are without merit and must fail.
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Sierra Club's subparts 4 through 9 of Contention I1(A) read as follows:
It is the contention of the Sierra Club that proposed reracking is inconsistent with the
protection of the public health and safety, and the environment, for realms which include
the following:
(A) during the PHE, collisions between the racks and the pool waIls are expected to
occur resulting in:
4) reduction of the spacings between fuel assemblies;
5)

increase in the nuclear criticality [.ric: reactivity] coefficient k(eff) above

0.95;
6) release of large quantities of heat and radiatim;
7) radioactive contamination of the nuclear power plant and its employees
above the levels permitted by federal regulatims;
8) radioactive contamination of the environment in the vicinity of the nuclear
power plant above the levels permitted by federal regulations; and
9) radioactive cootamination of humans and other living things in the vicinity
of the nuclear power plant above the levels permitted by federal regulations.

Because the effects alleged in Contention n(A), subparts 4-9, are postulated
to result only from significant permanent deformation and damage of the racks
and pool walls during the PHE, an assertion we have found. supra, to be without
merit, subparts 4-9 must also fail.
The Sierra Club offered no testimony on subparts 5-9 of its Contention il(A),
and its testimony on subpart 4 was incidental to that on subparts 1-3.
In its Safety Evaluation (Staff Exh. 1 at 3-6), the Staff found that the Applicant
had demonstrated compliance with General Design Criteria (GDC) 61 and 62, 10
C.F.R. Part SO, Appendix A, § VI. GDC 61 requires that fuel storage facilities be
designed so that adequate safety margins under normal and postulated accident
conditions are assured. GDC 62 requires that criticality in fuel storage and
handling systems be prevented. Because of demonstrated compliance with
these criteria, no analysis of a criticality event in the spent fuel pools is
required. However, we make findings, based on analyses performed by Applicant
and Staff, to illuminate the considerations bearing on reactivity with and without
borated water in the pools under normal and abnormal conditions. See Findings
67-70.
We also make certain findings on Contention Il(A)(6) concerning evidence
evaluating the structural integrity of the fuel assemblies. We find that failure
mechanisms other than significant permanent deformation of the storage racks
will not cause rupture of the cladding. Thus, without rupture of the cladding,
there will be no release of radioactivity. Findings 72-74.
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Contention II(B)
Contention I1(B) provides as follows:
ll.

Is is the contention of the Sierra Club that proposed reracking is inconsistent with
the protection of the public health and safety, and the environment, for reasons
which include the following:

(8) during the PHE, collisions between groups of racks with each other and/or
with the pool walls are expected to occur with results similar to those
described in ll(A) above.

As in Contention I1(A), the issues here stem largely from the complexity
of the design models and simplifying assumptions used in them to predict
rack motions. Different models predicted different motions, forces, loads, and
stresses, because different assumptions and parameters were utilized.
At Staff's request, Applicant performed several parametric studies utilizing
two-dimensional multirack models to demonstrate the conservatism of its threedimensional single-rack model. While some cases analyzed predicted higher
impact forces than predicted in the single-rack model, the predicted impact loads
were comparable and well within the allowable impact loads used in the rack
design. All potential collision conditions under the postulated Hosgri event are
thus bounded by the loads for which the racks have been seismically qualified.
Because of the dissimilarity of the racks in terms of mass, geometry,
tolerances, and gap spacings, it is highly unlikely that the different racks would
respond identically to earthquake motions or that groups of racks would move
as a unit during the random motions of an earthquake.
We have found, therefore, that the evidence provides reasonable assurance
that the potential effects of multiple rack impacts with each other and with
the pool walls are bounded by those predicted in the single-rack design-basis
models. Findings 78-82. Therefore, the assertions in Sierra Club Contention
I1(B) are rejected as unsupported.

IV.

FINDINGS OF FACT AND CONCLUSIONS
OF LAW

fur all the foregoing reasons and based upon consideration of the entire
record in this matter, we make the following findings of fact:
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General

1. Pacific Gas and Electric Company ("Applicant") is a California utility
duly licensed to own and operate the Diablo Canyon Nuclear Power Plant under
applicable state and federal laws.
2. The Sierra Club is a nonprofit, environmental organization admitted to
this proceeding through the petition of its Santa Lucia Chapter pursuant to 10
C.F.R. Part 2.
3. The Diablo Canyon Nuclear Power Plant consists of two pressurized
water reactors ("PWRj located 12 miles west southwest of San Luis Obispo,
California. The units have a design electrical rating (Net MWe) of 1086 for Unit
1 and 1119 for Unit 2. Unit 1 achieved initial criticality on April 29, 1984, and
began commercial operation on May 7, 1985. Unit 2 achieved initial criticality
on August 19, 1985, and began commercial operation on March 13, 1986.
4. The spent fuel pools at Diablo Canyon are located at each end of the
east side of the auxiliary building. Each pool is approximately 35 feet wide,
37 feet long, and 40 feet deep. The normal water level in the pool provides
a minimum of 23 feet of water above the top of the stored fuel. The concrete
pool walls are 6 feet thick except around the fuel transfer canal where the
walls are 5 feet thick. The reinforced concrete foundations of the pools have
a minimum thickness of 5 feet and are founded on approximately 5 additional
feet of lean concrete placed directly on rock. The pool walls and floors are
lined with stainless steel plate with a thickness of 0.25 inch on the floor and
approximately 0.125 inch on the walls. Shiffer et 01., ff. Tr. 179, at 14. As
originally constructed, each pool could store 270 spent fuel assemblies.
The License Amendment Application
5. On October 30, 1985, Applicant filed requests to amend its licenses for
Units 1 and 2 at Diablo Canyon to authorize high-density reracking of the spent
fuel pools to increase the number of rack storage locations for spent fuel rod
assemblies in each pool. PG&E Exh. 1; 51 Fed. Reg. 1451 (1986).
6. The high-density spent fuel racks proposed for each of the Diablo
Canyon fuel pools consist of a total of 16 racks of various sizes, with a total of
1324 fuel assembly storage cells plus 10 miscellaneous storage locations. The
number of storage cells ranges from 24 in the smallest racks to 110 in the largest
racks. Individual storage cells have an 8.85-inch (nominal) square cross-section,
and each is sized to contain and protect a single Westinghouse-type PWR 17
x 17 fuel assembly. The cells are arranged with a 10.93-inch center-to-center
spacing in the rack modules. Stainless steel gap channels are welded betwcen
the cells to provide a "honeycomb" type structure which provides considerable
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rigidity and resistance to impact as well as to seismic shaking loads. PG&E
Exh. 2; Shiffer el al.• ff. Tr. 179, at 12-13.
7. Each fuel assembly consists of a 17 x 17 array of cylindrical rods of
which 264 rods contain fuel pellets. The assembly is approximately 8.4 inches
square and 13.3 feet in length. Each fuel rod is a Zircaloy tube containing
uranium dioxide fuel pellets. Grids are positioned at vertical intervals along the
length of the fuel assembly to maintain the rod spacing. Shiffer et al .• ff. Tr. 179,
at 39; PG&E Exh. 2.
8. The active fuel region is the region within the fuel assembly that
contains fuel pellets. This region extends 144 inches, from approximately 3
inches above the bottom of the fuel assembly nozzle, which rests on the rack
baseplate, to approximately 10 inches below the rack girdle bars. Shiffer et al .•
ff. Tr. 179, at 39.
9. The racks are freestanding, with no connection to the pool floor, walls,
or adjacent rack modules. The rack support feet rest on bearing (or bridge)
plates on the pool floor. Each module is equipped with a girdle bar on the
outside of each of the modules' four sides, near the top. Each girdle bar serves
as a designated impact location and each is designed to accommodate impact
loads that may occur during a seismic evenL They also maintain a specified
minimum gap between the cell walls of adjacent rack modules for all loading
conditions. [d. at 11.
10. The rack modules are specifically designed for storage of spent fuel
with different amounts of burnup. Three modules (290 cells) are designated as
Region 1 in each pool; these utilize a neutron-absorbing material, Boraflex, on
all four sides of the individual storage cells in the rack module. These cells
in the Region 1 modules are designed for two kinds of storage, i.e., new fuel
assemblies with enrichments up to 4.5 weight percent U-235, and spent fuel that
has not achieved a specified minimum burnup. There are thirteen modules (1034
cells) designated as Region 2 in each pool; spent fuel stored in this region would
be required by Technical Specifications to have a specified minimum burnup
and, thus, no Boraflex is used in the Region 2 modules. [d. at 13-14.
The Contentions
11. Three of Sierra Club's contentions challenging various health and
safety aspects of the application were admitted to the proceeding. LBP-8621, supra. Four of six issues in the first contention, Contention I(A), were
resolved prior to hearing. Memorandum and Order dated August 28, 1986. at
2. A portion of Contention I(B) was deemed resolved during the hearing and
withdrawn. Tr. 173-74.
12. Both Staff and Applicant presented expert witnesses concerning each
of the Sierra Club's contentions. The witnesses were either employees of, or
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consultants to, their proponents, and the witnesses' expertise included structural,
nuclear, civil. and reactor operations engineering. Their expert qualifications
were not challenged by the Sierra Club. See, e.g., Tr. 179.
13. The Sierra Club offered one witness on all contentions, Dr. Richard
B. Ferguson. On voir dire, Dr. Ferguson conceded that he was not an expert in
the following technical subjects as they relate to the design and analysis of spent
fuel racks: nuclear engineering; nuclear systems; nuclear criticality; seismic
design; and federal laws, codes, and regulations. Tr. 424-26. He further stated
that he has never taken courses in the following areas: nuclear engineering;
nuclear systems; finite-element analysis; and spent fuel storage technologies.
Tr. 426-31. Dr. Ferguson's testimony and his professional qualifications clearly
indicate that, other than his involvement with the proposed reracking at Diablo
Canyon, he has limited or no experience with any of the technical subjects at
issue in this proceeding. Accordingly, his testimony is given the weight that
the Board feels is appropriate considering his doctorate in physics and over 13
years of teaching physics at the University of California at Los Angeles and
California Polytechnic State University.
Contention l(A)

14. Contention I(A) originally consisted of six subparts. Subparts I(A)(!),
I(A)(2), I(A)(s), and I(A)(6) were withdrawn by the Sierra Club in their Report
to the Board dated August IS, 1986. Memorandum and Order dated August 28,
1986.
15. Contention I(A)3 reads as follOWS:
It is the contention of the Siem Club, Santa Lucia OJapter (Siem Club), that the report
lubmitted to the NRC entilled Reraclcing of Spenl FIUI Pools, Diablo Carryon Units J and
2 and other communications between Pacific Gas and Electric Company (PG&E) and the
NRC, which are available to the public on the same subject (the Reports), fail to contain
certain relevant data necessary for independent verification of the claims made in the Reports
regarding consistency of the proposed reracJcing with the protection of the public health and
safety, and the environment.

In particular, the Reports fail to contain data regarding:

•••

3) The expected velocity and displacement of the spent fuel pools (pools) as a
function of time in three dimensions during the postulated Hosgri earthquake
(PHE);

16. The design process for the racks utilized the postulated Hosgri earthquake acceleration time-histories for the base of the spent fuel pool. Velocity
and displacement information can be derived from the acceleration time-histories
used in the design. which are contained in the Reracking Report, Figures 6.1.1,
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6.1.2, and 6.1.3. Shiffer et aI.• ff. 'If. 179, at 24; Fishman et al.• ff. 'If. 519. at
6-7; PG&E Exh. 2.
17. Data regarding the velocity and displacement of the fuel pools as a
function of time in three dimensions for the postulated Hosgri earthquake is
not necessary for rack analysis or review by the NRC Staff in evaluating the
technical adequacy of the rack design because the postulated Hosgri earthquake
acceleration time-histories are used for that purpose. Consequently, the velocity
and displacement time-history data for the fuel pools were not included in the
Reracking Report because a record of such data was not required during the
design process. Shiffer et aI.• ff. 'If. 179, at 24; Fishman et al.• cr. 'If. 519, at
6-7; PG&E Exh. 2.
Contention J(A)(4)

18. Contention I(A)(4) provides as follows:
It is the contention of the Siena Club, Santa Lucia Outpter (Siena Club), that the report
submitted to the NRC entitled Reracking 0/ SpenJ Fuel Pools, Diablo CmryofJ Units 1 tmd
2 and other oommunicatioos between Pacific Gas and Electric COOIpany (PG&E) and the
NRC, which are available to the public on the same subject (the Reports), fan to coolain
certain relevant data necessary for independent verificatioo of the claims made in the Reports
regarding consistency of the proposed reracking with the protection of the public health and
safety, and the enviroomenl.

In particular. the Reports faillo contain data regarding:

•••

4) The expected maximum velocity and displacement of the racks obtained from the
computer modeling of nck behavior during the PRE;

19. The maximum velocity of the racks is not documented in the Reports
because it is not a value needed for design of the racks. However, the maximum
displacement for a loaded rack module is included in the Reracking Report in
Table 6.8.2. Shiffer et al.• ff. 'If. 179, at 24-25; PG&E Exh. 2. See also Finding
40, infra.
Contention J(B)

20. Contention I(B) originally consisted of ten subparts. Of these, the
Board found that subparts I(B)(l), I(B)(S). and I(B)(10) were subsumed in
Contention II. Subparts I(B)(3). I(B)(4), and I(B)(6) were rejected by the Board
as not meeting the basis and specificity requirements of 10 C.P.R. § 2.714(b)
(1986). LBP-86-21, supra, 23 NRC at 861-64. I(B)9 was withdrawn by the
Sierra Club during the hearing. 'If. 173-74.
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21. Of those subparts remaining, Contention I(B)(2) provides as follows:
It is the contention of the Sierra Club that the Reports fail to include cauideration of certain
relevant conditioos. phenomena and alternatives necessary for independent verification of
claims made in the Reports regarding coosistency of the proposed reracking with public
health and safety. and the environment, and with federa1law.

In panicu1ar. the Reports faU to consider:
2) The resooant behavior of the spent fuel assemblies in the racks in response to the
PHE and the consequences of such behavior;

22. The rack analysis performed by PG&E considered potential resonant behavior of fuel assemblies in that the design-basis analysis performed to evaluate
the fuel racks utilized a mathematical representation of the various components
and their response behavior. Since resonant behavior is a fundamental condition
described by the equations of motion, and since the equations of motion were
appropriately represented, the analysis considered the possibility of resonant behavior. Shiffer et 01., ff. Tr. 179, at 26.
23. The deSign-basis analysis demonstrated that, due to the specific conditions present, the fuel assemblies do not experience resonant behavior. These
conditions include the nonlinearities of the system (including the presence of
water, the movement of the fuel assemblies within the fuel racks, and the presence of friction at the fuel rack base). The analysis appropriately represented
these physical conditions and demonstrated that the integrity of the racks is
maintained. As a practical matter, resonance will not occur since the displacement amplitude cannot increase beyond the OJ02-inch clearance between the
fuel assembly and cell wall. Shiffer et 01., cr. Te. 179, at 27; Fishman et 01.,
fr. Te. 519, at 10-11.
Contention 1(B)(7)

24. Contention I(B)(7) provides as follows:
It is the contention of the Sierra Club that the Reports fail to include consideratioo of certain
relevant conditioos. phenomena and alternatives necessary for independent verification of
claims made in the Reports regarding consistency of the proposed reracking with public
health and safety. and the environment, and with federa1law.

In panicu1ar, the Reports faU to consider:
7) alternative on-site storage facilities including:
(i) construction of new or additional storage facilities and/or;
(ii) acquisition of modular or mobUe spent nuclear fuel storage equipment,
including spent nuclear fuel storage casks;
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25. PG&E had compared the two methods of onsite storage facilities
mentioned in the contention with the proposed reracking. The evaluation was
brief because these two specific methods, i.e., additional storage facilities
and acquisition of modular storage equipment, do not offer any increase in
safety over high.density racks, and they involve technical, regulatory, and other
disadvantages when compared with high-density racks. Shiffer et 01., ff. 'It. 179,
at 28; Cleary, ff. 'It. 604, at 2-3; PG&E Exh. 2, Ch. 9.
26. An additional storage pool was considered less attractive because it
would not provide any added safety for spent fuel storage than with properly
designed high-density racks in the existing pools. Moreover, the costs of
constructing a new seismically qualified structure and auxiliary support systems
would obviously be very high compared with reracking. Finally, this would
involve increased handling of the spent fuel. Shiffer et 01., ff. 'It. 179, at 29;
Cleary, ff. 'It. 604, at 3-5.
27. Acquiring modular storage equipment was considered less attractive
because such equipment would not provide any added safety over and above
properly designed high-density racks. Further, modular equipment such as drycask storage was not a licensed concept at the time the reracking decision was
made by PG&E, and casks were still being tested. In any event, dry-cask storage
is not a viable option for Diablo Canyon based upon the design of the dry casks
currently available. The dry casks are designed to store only fuel that has been
discharged from the reactor at least 5 years prior to cask storage. Thus, this
storage method could not be used for at least 5 years following the first refueling
outage. Cleary, 'It. 617. See 10 C.F.R. Part 72 (1986).
28. The existing low-density racks at Diablo Canyon were originally designed, in accordance with early NRC guidelines, to accommodate spent fuel
discharged from one refueling (roughly 70 assemblies), plus a reserve capacity
of a full-core offload (193 assemblies) in the event a full-core discharge were
necessary. Shiffer et 01., ff. 'It. 179, at 29.
29. The storage space associated with one refueling discharge is currently
occupied at Diablo Canyon Units 1 and 2 after the first refueling outages. Based
upon operating schedules and the desirability of maintaining full-core discharge
capability, it is necessary that the spent fuel storage capacity for both units
be increased. Further, the cost of the casks, assuming their availability, that
would be required for the needed capacity at Diablo Canyon would be high
compared with the reracking alternative. At the time that PG&E made the
reracking decision, there were no plants in the United States using modular
storage facilities for spent fuel storage. Subsequently, two plants were licensed
to use modular storage facilities such as dry casks, but these plants did so only
when all of the storage space in existing pools had been filled after they had
been previously reracked with high-density racks. Shiffer et 01., ff. 'It. 179, at
29-30; Cleary, ff. 'It. 604, at 5-9.
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30. The Staff reviewed PG&E's fuel pool amendment with regard to
alternatives and presented its findings in the Environmental Assessment. Staff
Exh. 2. They agreed that PG&E's proposed reracking would have no significant
environmental impacts, whereas the Sierra Club's asserted alternatives of new
or additional storage facilities or use of modular or mobile fuel storage racks
would have specific, although not significant, environmental impacts. They also
found that reracking the existing fuel pools has clear financial advantages over
the asserted alternatives. Cleary, ff. Tr. 604, at 2-9.
31. The Sierra Club did not present any affirmative evidence to show
that PG&E had failed to consider other alternatives to reracking. Rather, this
contention is based only on opinion. Dr. Ferguson conceded as much when
he stated that the particular contention "is just an opinion" he had reached.
Ferguson, Tr. 443.
32. The Sierra Club's testimony on Contention I(B)(7) was amended by its
only witness, Dr. R. Ferguson, who conceded that PG&E did, in fact, consider
other alternatives to reracking, though not in his opinion "seriously." He stated
that he wished to amend his testimony to say that PG&E "failed to consider
them [other alternatives] seriously." Moreover, Dr. Ferguson acknowledged that
during the discovery process, the Sierra Club received documents from PG&E
that considered other alternatives. Specifically, he admiUed that "[t]here were
some documents provided related to cask storage." Ferguson, Tr. 444.
33. Applicant produced evidence that showed that it did review "four or
five alternatives" before selecting reracking. PG&E Exh. 13. Dr. Ferguson
admitted that Exhibit 13 contains "a brief summary of descriptions of some
factors involved with the alternatives" considered. Ferguson, Tr. 446-47.
34. The Diablo Canyon plant was designed to store spent fuel for a nominal
period of 1 year and then ship the fuel off site for reprocessing or disposal. Due
to the unavailability of fuel reprocessing facilities and of permanent disposal
sites, the spent fuel must now be stored for an extended period of time at
Diablo Canyon. Therefore, the alternatives that must be considered, in addition
to onsite storage, consist of various methods of storing the spent fuel off site
or shutting down the reactor. The consideration of alternatives, including offsite
shipment of spent fuel and shutdown of the reactor, was documented in the
Reracking Report, Chapter 9. While the onsite storage alternative was chosen,
there are no regulations that specify the nature of onsite storage methods that
must be considered or documented. The discussion included in the Reracking
Report was sufficient to comply with NRC requirements. PG&E Exh. 2, Chs. 9
and 12, v-I.
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Contention J(B)(8)

35. Contention I(B)(8) provides as follows:
It is the contention of the Sierra Oub that the Reports fail to include calsideration of certain
relevant conditions, phenomena and alternatives necessaty for independent verification of
claims made in the Reports regarding consistency of the proposed reraddng with public
health and safety, and the environment, and with federa1law.

In particular, the Reports fan to consider:

•••

8) the use of anchon, braces, or other structural memben to prevent rack motion
and subsequent damage during the PUE;

36. The use of anchors, braces, or other structural members to prevent rack
motion is not discussed in the reports because freestanding racks meet safety
requirements without such structural members. Shiffer et 01., ff. Tr. 179, at 31;
Fishman et al.• ff. Th. 519, at 11-12.
37. Structural anchors, braces, or other structural members are not required
to prevent rack motion and potential subsequent rack damage. The freestanding racks satisfy NRC criteria and guidance applicable to spent fuel storage
racks. Fishman et aI., ff. Tr. 519, at 11-12. The design accommodates the calculated rack motion during the postulated Hosgri earthquake and shows that the
racks have sufficient safety margins. In addition, freestanding racks have several advantages over anchored or braced racks. Particularly, freestanding racks
reduce the stress on the liner caused by thermal loads from the heat generated
by the spent fuel. Further, sliding provides a very effective means to dissipate
energy. A freestanding rack is, therefore, considered a better design to absorb
seismic energy and, thus, has a distinct advantage over anchored or braced
racks. Further, no welding is required to install the freestanding racks. Finally,
inspection, and replacement of racks if necessary, is simplified by the use of
freestanding racks. Shiffer et 01.• ff. Tr. 179, at 31.
Contention JJ(A)

38.

Subparts 1 to 3 of Contention Il(A) provide as follows:

It is the contention of the Sierra Oub that the proposed reracking is inconsistent with the
protection of the public health and safety, and the environment, for reasons which include
the following:
A) during the PUE, collisions between the racks and the pool walls are expected to
occur, resulting in:
1)

impact forces on the racks significantly larger than those estimated in the
reports;
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2)

impact forces on the racks significantly larger than those expected to
damage the racks;

3)

significant permanent deformation and other damage to the racks and pool
walls.

39. The design process for the racks utilized the postulated Hosgri earthquake acceleration time-histories for the base of the spent fuel pool. The artificial time-history utilized is the one that was previously developed in the 1977
time frame and used in the 1983 Independent Design Verification hearings.Id. at
24; Fishman et a1., ff. Tr. 519, at 6-8, Fig. 1; White, Tr. 410-11.
40. An artificial time-history is developed as the superposition of sine
waves with different amplitudes, frequencies, and random phase-shifts. It is
mathematically derived to correspond to a specified response spectrum. The
vibratory characteristics of an actual earthquake tend to oscillate about zero,
whereas artificial time-histories may show the development of large cumulative
values of acceleration, velocity, or displacement. The artificial acceleration
time-histories for the PHE were computed by the Applicant using a modified
version of the computer program SIMQKE. Using the acceleration time-histories
provided by the Applicant, the Staff consultant performed baseline corrections
in accordance with a branch of SIMQKE and developed corrected acceleration,
velocity, and displacement time-histories. Fishman et a1., ff. Tr. 519, at 9-10,
Figs. 1, 2, 3. The corrected final displacement from the PHE would be 4.83
inches in the east-west direction, and the maximum displacement amplitude
would be 16.21 inches at 16.1 seconds. Id .• Fig. 3. Based upon these baseline
corrections, the Board concludes that the low magnitude of the spent fuel
pool displacement (when compared with the uncorrected values) would not
significantly alter the results of the structural analyses of the racks performed
by the Applicant
41. The high-density spent fuel racks, when fully loaded with spent fuel,
would increase the overall mass of the auxiliary building by less than 1%. The
liner plate and pool structures were evaluated for the new loading conditions
and were found to be adequate to support and transfer the high-density rack
reaction loads. Shiffer et a1., ff. Tr. 179, at 14-15.
42. The NRC has established acceptance criteria and design guidance
for safe storage of spent fuel. The seismic design criteria and guidance are
primarily contained in §§9.1.2 and 3.8.4, Appendix D, of the Standard Review
Plan ("SRP"), and in the NRC Position Paper, lOOT Position for Review
and Acceptance of Spent Fuel Storage and Handling Applications" (,'Position
Paper"), dated April 14, 1978. PG&E Exh. 12; Shiffer et a1., ff. Tr. 179, at 15.
43. SRP § 9.1.2, f III.3.a. requires that spent fuel storage racks be classified
and designed to Seismic Category I requirements. The criteria for seismic design
and fuel assembly impact loads are provided in § IV(3) of the OT Position
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Paper. Section IV(5) of the OT Position Paper states that SRP § 3.8.4 provides
acceptable procedures for modeling and analyzing the seismic responses of the
spent fuel racks. Further, § IV(2) of the OT Position Paper identifies either of two
industry codes, § m of the American Society of Mechanical Engineers (ASME)
Code or the American Institute of Steel Construction (AISC) Specification, as
being acceptable for deriving the allowable stress criteria for the racks. Other
codes are acceptable based on a case-by-case review. Structural acceptance
criteria are provided in § IV(6) of the Position Paper. The criteria permit rack
sliding and rack-to-rack impacts and provide specific guidance on how such
impacts are to be incorporated in the rack design. Shiffer et a/., ff. Tr. 179, at
15-16; Fishman et a/., ff. Tr. 519, at 12-13; Ashar, Tr. 591, 595, and 596.
44. Staff interprets the OT Position Paper to allow "the possibility of
collision of the racks with each other and with the spent fuel pool walls."
Staff's position, as stated in the Position Paper, is that "impact loading should be
quantified and that sliding and tilting motions will be contained within suitable
geometric constraints." Staff witnesses testified that there is no dispute that
the Position Paper permits sliding, tilting, and impacts of racks, including rackto-rack, rack-to-wall, and rack-to-floor impacts. Fishman et a/., ff. Tr. 519, at
12-13; Ashar, Tr. 591-92 and 595-96.
45. Sierra Club's contention that the SRP prohibits sliding and tilting of
the spent fuel storage racks, as well as rack-to-rack and rack-to-wall impacts,
is not supported except by Dr. Ferguson's interpretations of the SRP and OT
Position Paper. On cross-examination, Dr. Ferguson testified that it is possible
that his interpretations are incorrect Ferguson, ff. Tr. 442, at 8-11; Ferguson,
Tr.465-70.
46. The Diablo Canyon high-density racks comply with the applicable
seismic design criteria in that:
a. The racks were designed as Seismic Category I components in
accordance with SRP § 9.1.2, , m.3.a.
b. The allowable stress criteria for the racks were derived from the
§ III, subsection NF requirements of the ASME Code for Class 3
component supports. Construction materials conform to subsection
NF of the ASME Code and were selected to be compatible with the
fuel pool environment
c. The seismic excitation was simultaneously applied in three orthogonal
directions. Increased damping of fuel racks due to submergence in
the spent fuel pool was not considered. Local impact of the fuel
assemblies within the spent fuel rack cells was considered in a manner
that maximized forces acting on a rack module.
d The procedures used for modeling and analyzing the seismic responses of the Diablo Canyon spent fuel racks were consistent with
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the requirements of the Position Paper. The models were developed
base4 on current engineering practices.
\ e. The possibility of gross sliding, tilting, and rack impacts under
the postulated Hosgri event were evaluated in accordance with the
acceptance criteria specified in § IV(6) of the Position Paper.
f. No exceptions to acceptance criteria were taken for the design of the
high-density spent fuel racks.
Shiffer el al., ff. n. 179, at 16-17.
47. The analytical process used in the design of the racks consisted of:
a. Development of a nonlinear dynamic model of a rack module consisting of inertial mass elements, hydrodynamic coupling, and gap and
friction elements;
b. Generation of the equations of motion and inertial coupling and
solution of the equations using a computer program, DYNAHIS, to
determine rack forces, moments, and displacements;
c. Computation of the detailed stress field in the rack (at the critical
locations) and in the support legs using the forces, moments, and
displacements calculated in the previous step.
Shiffer el al., ff. n. 179, at 19-20.
48. Using the methodology described above, Applicant calculated the potentialloads on the racks. These calculations were performed in conformity with
the loading combinations and acceptance criteria specified in the NRC Staff's
Position Paper and § 3.8.4, Appendix D, of the Standard Review Plan. The loading combinations included the combined effects of dead load, live load, thermal
interaction within the pool, and inertia loads due to seismic events. A series of
rack loading cases (fully loaded, partially full) was considered in order to establish the design loads. The resulting stresses in the racks were determined to be
lower than the allowable stress values permitted by acceptance criteria. These
allowable values provide a sufficient factor of safety when compared with the
ultimate capacity of the racks. Shiffer et al., ff. n. 179, at 20.
49. Conservatisms were incorporated into the modeling and analysis performed for the high-density racks in terms of modeling assumptions, postulated
loadings, and safety margins on stress allowables. Several of the conservatisms
inherent in the design-basis analysis are:
a. Adjacent racks were assumed to move in a manner equal and opposite
(out of phase) to the rack module being analyzed, thereby maximizing
the potential for rack-to-rack impact.
b. A value of 4% structural damping was used between the fuel assemblies and racks, between adjacent racks, and between racks and
walls. A value of 10% for impact damping (in addition to struc!ural
damping) has been used at other plants licensed by the NRC. The
analyses neglected fluid damping.
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c. The impacts between cell walls and the fuel assemblies were assumed
to occur in phase. In reality, the fuel assemblies exhibit complex and
random behavior. However, they were all assumed to move in unison
so that the maximum response could be obtained.
d. The form drag due to the geometric shape of the racks opposing their
motion within the pool water was conservatively neglected.
e. The fluid coupling coefficients were calculated based on the conservative assumption that the adjacent rows of racks are an infinite
distance away (the distance measured perpendicular to the direction
of rack movement). This reduces the "cross-coupling effect" of the
adjacent rows of racks and yields conservative displacements and impact forces.
f. The calculation of fluid inertial effects included an underestimate of
the fluid kinetic energy and resulted in a conservative overestimate of
rack displacement
g. Hydrodynamic coupling coefficients used in the analysis neglected
certain nonlinearities of the motion. Studies in the literature show
that incorporation of these nonlinear effects would significantly lower
rack response.
[d. at 20-22; Fishman et aI.• ff. Te. 519. at 21; Singh, Te. 197.
50. The racks were designed and constructed using the approved acceptance
criteria to maintain the spent fuel assemblies in a safe configuration for normal
and abnormal loads, including potential impacts between racks and between the
racks and the fuel pool walls, which may occur during a Hosgri event. Shiffer
et al.• ff. Te. 179, at 17.
51. The analytical model developed by Applicant for high-density rack analysis was a nonlinear dynamic model and appropriately considered the potential
effects of the following possibilities: movement of the fuel assemblies, frictional resistance at the base of the rack, rack sliding and rocking behavior, rack
uplift and subsequent impact on the bearing plate. and rack impacts with adjacent racks and pool walls. In addition to the potential rack movements addressed
in the analysis, fluid effects, known as hydrodynamic coupling, were also considered. Shiffer et al.• ff. Te. 179, at 17.
52. In addressing rack sliding behavior in the model, friction coefficients of
0.8 and 0.2. which bound known experimental data, were used in the analysis
to maximize the inertial force and horizontal displacement, respectively. of the
racks. This wide range of friction values is typically used in the industry for
rack design. [d. at 18. While spatially varying coefficients of friction were
not explicitly utilized in the model, use of the bounding values (0.8 and 0.2)
would cover possible effects of varying coefficients of friction as a function of
position. Fishman. Te. 586.
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53. Fluid inertial effects, produced by rack motion, were also addressed in
the model. In particular, the accelerating fluid mass results in two types of inertial effects. As a rack starts to slide, the water inside and surrounding the rack
is set in motion. This produces an additional inertial force on the rack, which
was addressed in the analysis by adding an appropriate amount of water mass,
known as "virtual mass," to the mass of the rack and fuel assemblies. The second effect of the accelerating fluid mass is hydrodynamic coupling. As the space
between moving racks or between the racks and adjacent walls is reduced, the
fluid between the bodies is expelled from that space. This causes fluid pressures
to develop on the surfaces bounding the fluid mass, which retards the seismic
motion of the racks. The effects of the fluid motion on rack displacements are
determined by the kinetic energy of the fluid. By underestimating the kinetic
energy of the fluid, rack displacements are necessarily overestimated. If the kinetic energy of the fluid were ignored completely (e.g., assuming the absence
of fluid), the rack displacements would be grossly overestimated. The calculation method used for rack analysis includes fluid motion but underestimates the
fluid kinetic energy and, accordingly, overestimates rack displacements; i.e., the
calculation method is conservative. PG&E's use of virtual mass and hydrodynamic coupling in the analysis is based on the fundamental principles of fluid
dynamics. Shiffer et al., ff. Te. 179, at 18-19.
54. Fluid coupling effects in the model were derived based on the fundamental theories of hydrodynamics, known for well over 100 years, in terms
of Lagrange's equations of motion and continuity for frictionless fluids. In the
derivations for various rack-to-rack, rack-to-wall, and fuel-to-cell wall configurations, the kinetic energy of the fluid flowing between the components was
computed using calculation methods that linearize the fluid coupling coefficients
and underestimate the fluid kinetic energy. Since the seismic energy must be
balanced by the kinetic energy of the fluid in the pool and rack components,
the dynamic motion of the components is overestimated, which, contrary to
the position of the Sierra Club, overestimates rack impact forces and resultant stresses calculated in the model. Further, the calculation methods employed
other conservative assumptions, including the assumption that adjacent rows of
racks are an infinite distance away, reducing "cross-coupling" effects. Fishman
et al., ff. Te. 519, at 21; Fishman, Te. 596-97; DeGrassi, Te. 597-98; Shiffer et
al., ff. Te. 179, at 21-23; Singh, Te. 222-23, 248-51, 261; Ashar, Te. 598-99.
55. Several parametric studies were performed by Applicant that included
both simplified and complex two-dimensional, single- and multirack analytical
models, as well as enhancements to the original design-basis, three-dimensional,
single-rack model. The results of these studies confirm in all cases that rack
impact loads and stresses due to the postulated Hosgri earthquake are below
allowable values. Fishman et al., ff. Te. 519, at 22. Therefore, the designbasis evaluation was conservative, and the high-density spent fuel racks satisfy
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acceptance criteria and will maintain their integrity for the postulated Hosgri
evenL Shiffer et al., ff. Tr. 179, at 34-36.
56. While impact forces are important to the design process, the stress
ratios are more significant in that they better reflect the effect of impacts on
the racks. The controlling stress ratios for the racks have an allowable value of
2.0. The highest stress ratio for the impacts determined from the design-basis
analysis was 1.436. fur the impacts determined from the parametric studies, the
highest stress ratio was 0.743. Thus, the design-basis evaluations were shown to
be conservative and bounding, and the racks were shown to accommodate the
impact with acceptable margins. [d. at 36; DeGrassi, Tr. 526-27.
57. In evaluating the walls and the rack components, impact loads were
conservatively assumed to be static. No credit was taken for the short duration
of the loading. Stresses derived from these calculated forces were significantly
smaller than the stresses that the racks and walls are capable of withstanding
without any adverse effecL Shiffer et a/., ff. Tr. 179, at 36-37.
58. Because of the conservative assumptions and methods used to analyze
rack-to-rack and rack-to-wa1l impact forces, the resulting impact forces on the
racks bound those that might occur during the postulated Hosgri event. [d. at
37; Fishman et a/., ff. Tr. 519, at 15-16.
59. If a rack should impact an adjacent rack or the wall, the impact force
would occur at the girdle bar or at the baseplate. The fuel rack strength at the
girdle bar level is significantly greater than that required to resist the design
loads. As the rack impacts the wall, the rack girdle bars perpendicular to the
wall would be loaded in compression by direct bearing. These bars can sustain a
direct impact load greater than 175,000 pounds each before the onset of yielding,
and incipient failure occurs at a load of at least twice the yield force. The impact
resistance along the girdle bar that impacts flat against the wall is greater than
20,000 pounds per storage cell. With regard to the baseplate, its resistance is
substantially greater than that for the girdle bars. Shiffer et a/., ff. Tr. 179, at
37; see Ferguson, Tr. 488-89.
60. Rack failure would not necessarily occur even with impact loads larger
than the allowable loads. The NRC Staff agrees with PG&E in that such failure
is highly unlikely due to the reserve margin between the onset of yielding and
incipient failure. This yield-to-failure relationship is typical of ductile structural
materials. Fishman et a/., ff. Tr. 519, at 16.
61. Between the allowable impact force and the force required to cause
large permanent deformation of the racks, there is a large reservoir of energyabsorbing capacity in the rack modules. [d. at 13-15; DeGrassi, Tr. 526-28;
Shiffer et a/., ff. Tr. 179, at 34-39; PG&E Exh. 2; Singh, Tr. 204-05, 210-11,
213; §6.9 in PG&E Exhs. 3-7.
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62. The Sierra Club no longer maintains that its calculations that yielded
impact forces larger than the allowables listed in the reports are accurate and
reliable, and show rack failure. Ferguson, Tr. 478-79.
63. From Table 6.8.2 of the Reracldng Report (pG&E Exh. 2), it can
be determined that the largest calculated impact force between a storage cell
and a fuel assembly is 249,900 pounds or 28% of the allowable 883,000
pounds. Similarly, the maximum calculated impact force between racks is
105,000 pounds, which is 60% of the allowable 175,000 pounds. Therefore,
significant permanent deformation and other damage to the racks and pool walls
will not occur as a result of the PIlE. Fishman et al., ff. Tr. 519, at 14-15; Shiffer
et al., ff. Tr. 179, at 35-39; PG&E Exh. 2, §§6.9.1 and 6.9.2, Tables 6.8.1 and
6.8.2; PG&E Exhs. 3-7; Singh, Tr. 211, 213.
Contention JJ(A)(4)

64.

Contention II(A)(4} provides as follows:

It is the contention of the Sierra Club that the proposed reradeing is inconsistent with the
protection of the public health and safety, and the environment, for reasms which include
the following:
A) during the PHE collisims between the racks and the pool walls are expected to
occur resulting in:

•••

4) reduction of the spacings between fuel assemblies.

65. While there may be minor local deformation to the racks or pool walls
during the postulated Hosgri event, there would be no permanent deformation
or other damage that would lead to criticality, damage to the fuel, increases in
heat generation, or radiological releases. Shiffer et al., ff. Tr. 179, at 38-41;
Fishman et aI., ff. Tr. 519, at 14-18, 32-33; see Findings 39-63, supra.
Contention ll(A)(S)

66.

Contention II(A)(5) provides as follows:

It is the contention of the Sierra Club that the proposed reradeing is inconsistent with the
protection of the public health and safety, and the environment, for reasons which include
the following:
A) during the PHE, collisions between the racks and the pool walls are expected to
occur resulting in:

•••

S) increase in the nuclear aiticality [sic: reactivity] coefficient Jc(eff) above

0.9S;
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67. Criticality analyses were performed for the Diablo Canyon high-density
spent fuel storage racks to ensure that a kerr equal to or less than 0.95 is
maintained when the racks are fully loaded with fuel of the highest anticipated
reactivity in each of two regions and when the pool is flooded with unborated
water at a temperature corresponding to the highest reactivity. Fishman et al.,
ff. 1'1'. 519, at 32. The maximum calculated reactivity includes a margin for
uncertainty in reactivity calculations and in mechanical tolerances, statistically
combined, such that the kefr will be equal to or less than 0.95 with a 95%
probability at a 95% confidence level. Shiffer et al., ff. Tr. 179, at 40.
68. The Diablo Canyon spent fuel pools will be continually maintained at
a boron concentration of at least 2000 ppm as required by the plant Technical
Specifications. This soluble boron not only provides an additional and very
large subcriticality margin under normal storage conditions, but precludes the
possibility of exceeding a kefr of 0.95 under credible abnormal conditions,
including the postulated Hosgri event. Shiffer et al., ff. 1'1'. 179, at 40-41;
Fishman et aI., ff. Tr. 519, at 31.
69. The spacing requirement to maintain keff less than 0.95 without borated
water is essentially the fuel assembly spacing in the rack design (10.93 inches),
based upon the criticality analysis described in § 4.0 of Applicant's Reracking
Report. PG&E Exh. 2. With borated water normally present in the spent
fuel pool, the kefr would not reach 0.95 until the water gap between storage
cells in Region 1 (nominally 1.786 inches) has been reduced to less than
0.1 inch uniformly everywhere, an implausible condition. While analyses have
demonstrated that significant rack deformation would not occur, even if it
were assumed that there was zero gap between storage cells, the resulting
configuration would still not be critical. In Region 2, reducing the gap between
storage cells to zero from the nominal 1.9 inches would not result in kerr
exceeding 0.95. Shiffer et al., ff.1'1'. 179, at 41.
70. With unborated water in the spent fuel pool, the highest keff' including
an allowance for uncertainties and manufacturing tolerances, was calculated
to be 0.920 in Region 1 and 0.938 in Region 2. Both calculations are based
upon conservative specifications of fuel enrichment and burnups and provide
subcriticality margins greater than that required by NRC regulations. With the
normal concentration of soluble boron present (2000 ppm), the safety margin
below criticality is much larger, with the maximum kefr being less than 0.75
in both regions. There are no postulated collisions or plausible reductions in
spacing that could result in kerf exceeding the limit of 0.95.1d. at 41-42; Fishman
et al., ff. 1'1'. 519, at 34-35.
.
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Contention II(A)(6)
71.

Contention II(A)(6) provides as follows:

It is the contentim of the Sierra Club that the proposed rerac1cing is inconsistent with the
protection of the public health and safety, and the envirorunent, for reasms which include
the following:
A) during the PIlE, collisions between the raw and the pool walls are expected to
occur resulting in:

•••

6) release of large quantities of heat and radiation;

72. Any postulated condition that would cause the release of radiation would
require the fuel cladding to rupture; however, fuel cladding rupture cannot occur
unless the fuel assembly grids are crushed. fur Diablo Canyon, the calculated
impact forces are not large enough to cause crushing of the grid and rupture of
the cladding. Shiffer et al.• cr. Tr. 179. at 42.
73. During the postulated Hosgri event at Diablo Canyon Units 1 and 2, due
to the motion of the rack module relative to the motion of the fuel assemblies,
the fuel assemblies in the spent fuel pool storage racks could contact the stainless
steel walls of the storage cells. However, the maximum impact force on a fuel
assembly grid has been calculated to be only approximately 1700 pounds, and the
maximum fuel rod a bending stress has been calculated to be only approximately
800 psi. [d. at 42-43.
74. The structural integrity of the fuel assembly was evaluated by comparing the calculated forces against capacity determined from analytical and
experimental data. Specifically, the maximum impact force on the grid, the fuel
rod bending stresses due to flexure, and the fuel rod local-contact forces at the
grid supports were evaluated. The calculated local stress levels caused by the
reaction force were well below the allowable stress levels in the fuel rods, ensuring that the integrity of the fuel cladding will be maintained during the Hosgri
event Thus, the integrity of fuel assemblies stored in the high-density spent
fuel racks at Diablo Canyon will be maintained, and there can be no resulting
release of large quantities of heat and radioactive material. [d.; Fishman et al.,
ff. Tr. 519, at 31.

Contention II(A) (7), (8), and (9)
75.

Contention II(A)(7), (8), and (9) provides as follows:

It is the contentim of the Sierra Club that the proposed rerac1cing is inconsistent with the
protection of the public health and safety, and the envirorunent, for reasms which include
the following:
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A) during the PUE, collisions between the racks and the pool walls are expected to
occur resulting in:

•••

7) radioactive cootamination of the nuclear power plant and its employees
above the levels permitted by federal regulalims;
8) radioactive contaminatim of the environment in the vicinity of the nuclear
power plant above the levels permitted by federal regulations; and
9) radioactive cootamination of humans and other living things in the vicinity
of the nuclear power plant above the levels permitted by federal regulations.

76. The racks have been qualified to withstand the impact loads that may
result from collisions between racks and pool walls during the postulated Hosgri
earthquake. Therefore, no damage to the fuel would occur, and there can be no
resulting releases of large quantities of heat and radioactive material. Additionally, the racks will maintain the fuel assemblies in a subcritica1 configuration
even during any such collisions, and releases due to criticality in the pools
cannot occur. Consequently, no radioactive contamination of humans and other
living things in the vicinity of the plant above the levels permitted by federal
regulations would result from collisions between the racks and the pool walls
during the postulated Hosgri earthquake. ShifTer et al.• ff. Tr. 179, at 45.

Contention lI(B)
77.

Contention II(B) provides as follows:

It is the contention of the Sierra Club thal the proposed reracking is inconsistent with the
protection of the public health and safety. and the enviromnent, for reasms which include
the following:

•••

B) during the PUE. collisions between groups of racks with each other and/or with
the pool walls are expected to occur with results similar to those described in
n(A) above.

78. Because of the dissimilarity of the racks (in terms of geometry, tolerances, and gap spacings) it is highly unlikely that groups of racks would move as
a unit under a random seismic motion. Shiffer et al., ff. Tr. 179, at 46; Fishman
et al.• ff. Tr. 519, at 19.
79. As a result of questions raised by the Brookhaven National Laboratory
in the context of its review of the Commonwealth Edison Company application
to rerack the Byron spent fuel pool, the Applicant was requested by the Stafr
to perform a number of analyses to demonstrate the conservatism of its singlerack model. In particular, the Staff was concerned that the impact forces due to
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multirack impacts could exceed the forces computed by use of the single-rack
model. Fishman el al., ff. Tr. 519, at 21, 23-24; DeGrassi, Tr. 526-28; Singh,
Tr. 329-33, 335-36.
80. The Applicant conducted several multirack parametric studies and submitted these to the Staff for review. PG&E Exhs. 3-8. These analyses were
reviewed by the Staff and its consultants FRC and BNL, as reflected in their
rcspective Technical Evaluation Reports (TERs). Staff Exhs. I-A and loB; Fishman el al., ff. Tr. 519, at 22-23.
81. The parametric studies on multirack interactions utilized realistic modeling assumptions and evaluated variations of all key parameters that might
affect the qualification of the racks. Some of these parameters include loading
of the racks, hydrodynamic coupling coefficients as they apply to the specific
location of the rack, manufacturing tolerances, and friction coefficients. These
studies show that the loads on the racks are comparable to those predicted by the
design-basis analysis, and, in all cases, these loads are significantly lower than
the a1lowables. Thus, the parametric studies confirm that Applicant'S modeling
assumptions in the design-basis analysis adequately represent potential group
behavior of the racks. All potential collision conditions under the postulated
Hosgri event are bounded by the loads for which the racks have been qualified. Shiffer el al., ff. Tr. 179, at 46-47.
82. The Staff concluded, on the basis of its review, that the rack-ta-rack,
fuel assembly-to-rack and rack-to-wall impact loads were within the respective
allowable impact loads. Fishman el al., ff. Tr. 519, at 18-24; Ashar, Tr. 59899. The Board finds that the Staff's review confirms the acceptability of the
proposed rack design.
CONCLUSIONS OF LAW
This Board concludes as a matter of law that:
1. With respect to Contention I(A), Pacific Gas and Electric Company has
submitted sufficient information and data in support of its license. amendment
application to verify that the reracking is consistent with the protection of the
public health and safety, particularly with regard to the expected velocity and
displacement of the spent fuel pools and the racks during the postulated Hosgri
earthquake;
2. With respect to Contention I(B), Pacific Gas and Electric Company
has submitted sufficient information and data concerning relevant conditions,
phenomena, and alternatives to conclude that the reracking proposed will
adequately protect the public health and safety, particularly with regard to:
alleged resonant behavior of the spent fuel assemblies in the racks during the
postUlated Hosgri earthquake; the absence of alternative onsite storage facilities;
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and the absence of structural members allegedly necessary to prevent rack motion
during the postulated Hosgri earthquake;
3. With respect to Contention II, the proposed reracking is consistent with
the protection of the public health and safety and the environment, and neither
the postulated collisions between the racks and the pool walls nor between
groups of racks with each/other or the pool walls has been shown to result in
the harmful consequences alleged in the contention; and
4. The evidence adduced in this proceeding demonstrates that, with respect
to the contentions considered, Pacific Gas and Electric Company's application
to rerack the spent fuel pools at Diablo Canyon in a high-density configmation
will adequately protect the public health and safety and the environment and that
the application otherwise meets or exceeds the requirements of 10 C.F.R. Parts
50 and 51 and related Nuclear Regulatory Commission regulations and requirements.
ORDER
For all the foregoing reasons and upon consideration of the entire record in
this matter, it is, this 11th day of September 1987, ORDERED:
1. That pursuant to the Atomic Energy Act of 1954, as amended, and the
Commission's rules and regulations, the Director of Nuclear Reactor Regulation
is authorized to issue to Pacific Gas and Electric Company amendments to its
Diablo Canyon Power Plant Facility Operating Licenses Nos. DPR-SO and DPR82 which revise the Technical Specifications to reflect the installation of the new
spent fuel storage racks applied for;
2. That pursuant to 10 C.F.R. § 2.760 of the Commission's Rules of
Practice, this Initial Decision shall become effective immediately. It will
constitute the final decision of the Commission forty-five (45) days from the
date of issuance, unless an appeal is taken in accordance with 10 C.P.R. § 2.762
or the Commission directs otherwise. See also 10 C.F.R. §§ 2.764, 2.785, and
2.786 (1987); and
3. That any party may take an appeal from this Decision by filing a Notice
of Appeal within ten (10) days after service of this Initial Decision. Each
appellant must file a brief supporting its position on appeal within thirty (30)
days after filing its Notice of Appeal (40 days if the Staff is the appellant). Within
30 days after the period has expired for the filing and service of briefs of all
appellants (forty (40) days in the case of the Staf!), a party who is not an
appellant may file a brief in support of, or in opposition to, the appeal of
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any other party. A responding party shall file a single, responsive brief only,
regardless of the number of appellants' briefs filed. See 10 C.F.R. § 2.762.
THE ATOMIC SAFETY AND
LICENSING BOARD
B. Paul Couer, Jr., Chairman
ADMINIS1RATIVE JUDGE

Glenn O. Bright·
ADMINIS1RATIVE JUDGE

Jerry Harbour
ADMINIS1RATIVE JUDGE
Dated at Bethesda, Maryland,
this 11th day of September 1987.

-Judge Bright participated In the writing oC this Decision and conam In the result but

the Initial Decision It the time or issuance.
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION
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Morton B. Margulies, Chairman
Dr. Jerry R. Kline
Mr. Frederick J. Shon

Docket No. SQ-322-0L-3
(ASLBP No. 86-540-08-0L)
(Emergency Planning)

In the Matter of

LONG ISLAND UGHTING
COMPANY
(Shoreham Nuclear Power Station,
Unit 1)

September 17, 1987

The Licensing Board denies Applicant's second renewed motion for summary
disposition of the "legal authority" issues for failing to meet the requirements
of 10 C.F.R. §2.749; denies Applicant's motion for leave to file a reply to
Intervenors' answer to Applicant's motion for summary disposition filed under
§ 2.749 for failing to make the necessary threshold showing; reviews applicable
law on summary disposition; and interprets rulings made by the Commission in
CLI-86-13, 24 NRC 22 (1986), involving the remand of the realism argument
as it pertains to the "legal authority" issues, and the effect had on the motion
for summary disposition.
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MEMORANDUM AND ORDER
(Ruling on Applicant's Motions of March 20, 1987,
for Summary Disposition of the Legal Authority Issues
and of May 22, 1987, for Leave to File a Reply and
Interpreting Rulings Made by the Commission in CLI-86·13
Involving the Remand of the Realism Issue and
Its Effect on the Legal Authority Question)
INTRODUCTION
On March 20, 1987, LILCO filed a motion, pursuant to 10 C.F.R. § 2.749, for
summary disposition of Contentions 1 through 10, the "legal authority" issues.
It requests that the Board decide the issues in LILCO's favor, on the ground that
no genuine triable issue of material fact exists and that LILCO is entitled to a
judgment as a matter of law. As part of its motion, Applicant requested that the
Board allow it to file a reply, within 10 days of receipt of Intervenors' answer,
in order for it to address "whatever novel theory the Intervenors create."
Intervenors on May 11, 1987, filed an answer alleging that the motion for
summary disposition is defective and frivolous and requesting that it be denied.
In a separate response filed the same date, Intervenors asserted that Applicant's
request to file a reply to Intervenors' answer was premature and that, inter alia.
the way for Applicant to proceed was by a motion for leave to reply, filed after
Intervenors had answered Applicant's motion for summary deposition.
On May 22, 1987, LILCO filed a motion for leave to file a reply to
Intervenors' answer to Applicant's motion for summary disposition. The motion
renewed LILCO's request to file a reply. Attached to the motion was its proposed
reply.
Intervenors on June I, 1987, filed a response to the LILCO motion for leave
to file a reply. The governments asserted that the reply is unauthorized and
must be rejected summarily and that no consideration should be given to the
proposed reply.
Staff, which had not responded to the March 20, 1987 motion for summary
judgment, filed a response to the LILCO motion to file a reply. It supported the
motion, alleging that there was good cause to permit the filing of the reply.
In this Memorandum and Order, the Board rules that LILCO not be granted
leave to file a reply to Intervenors' answer to the motion for summary disposition.
The Board further rules that the March 20, 1987 motion for summary disposition
be denied. In so ruling, the Board interprets Commission holdings in CLI-8613, 24 NRC 22 (1986), the decision that remanded to the Licensing Board the
matter of LILCO's realism argument and its effect on the legal authority issues.
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A.

The LILCO Motion for Leave to File a Reply

In its May 22, 1987 motion to file a reply, LILCO concedes that Intervenors'
answer says little that is new as to the facts. It premises its request on other
grounds that there is good cause for the Board to accept a reply. Applicant
states that it could not have anticipated in its motion that Intervenors would
ignore the requirements of the summary disposition regulations as to issues of
fact and would instead try to recast the issues into legal ones. Further, it claims
that a reply is necessary to help make sense of the Intervenors' answer, and to
focus the issues and to correct statements. Also, Applicant claims it could not
have anticipated that Intervenors' arguments would for the most part challenge
the Commission's decision in CLI-86-13, supra, as well as other Commission
decisions and regulations and federal court decisions. Attached to Applicant's
motion is the proposed reply, which it seeks permission to file.1
In their answer of June I, 1987, Intervenors claim that 10 C.P.R. §2.749(a)
bars the filing of reply. They further assert that even assuming that the Board
has authority to consider LILCO's motion it must be denied because LILCO
has demonstrated no compelling need to overcome the § 2.749 prohibition on
replies. Intervenors contend that the Board has no need for additional assistance
from LILCO to make sense of Intervenors' answer and to focus the issues.
They further contend that legal argument is the essence of summary disposition
filings, LILCO having to prove that as a matter of law it is entitled to a ruling in
its favor.2 They state that if Applicant could not, or did not, anticipate that legal
argument would be included in the governments' answer then LILCO must face
the consequences as set forth in the regulations governing summary disposition.
Intervenors further contend that Applicant'S proposed reply contains incorrect
and misleading factual and legal assertions and that the governments must reply
to them "unless the Board provides assurance that It will not review the proposed
Reply at all." Intervenors ask that in addition to denying the LILCO motion and
rejecting the proposed reply, "the Board make it clear that it will give absolutely
no consideration to the proposed Reply,"
Staff, in a June 8, 1987 response to the LILCO motion to file a reply, supports
Applicant for the reasons offered by LILCO. Staff concludes that Intervenors'
answer to the motion for summary disposition raises legal issues that could not
have been antiCipated and that must be resolved in deciding the subject motion;
and that there are compelling reasons for permitting LILCO to file a reply to
address Intervenors' legal arguments.

1 Intervenors introduced \he procedure in \his proceeding of IlI&ching 10 I motion for leave 10 file I reply \he
proposed reply sought 10 be introduced. Su Suffolk ColD1ty and Stlte of New YOlk Motion for Leave 10 File
Reply 10 ULCO', Answer and NRC Stiff', Response 10 Motion to Admit New Contention. Much 20. 1985.
210 c.F.R. §2.749(d).
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Based upon the authorized filings, the Board denies Applicant's motion to
file a reply and rejects the proffered proposed reply.
Pertinent to the issue of the possible granting of leave to file a reply to an
answer to a motion for summary judgment is § 2.749(a). It provides:
Any party to a proceeding may move, with or without supporting affidavits, for a decision
by the presiding officer in that party's favor as to all or any pan of the matten involved
in the proceeding. • • • Any other party may serve an answer supporting or opposing the
motion, with or without affidavits, within twenty (20) days after service of the motion. • • •
The opposing party may within ten days after service respond in writing to new facts and
arguments presented in any statement filed in suppon of the motion. No further supporting
statements or responses thereto shall be entenained.

Also pertinent is 10 C.P.R. §2.718(e) which provides boards with the
general authority to "regulate the course of the hearing and the conduct of the
participants" in the proceeding.
The Board has in the past modified the application of the provisions of
§ 2.749(a). Using the authority in § 2.718(e), we granted Intervenors an extension
of time beyond the 20-day period for the regulations to serve an answer opposing
the motion for summary disposition. Memorandum and Order (Ruling on
Intervenors' Motion to Convene Conference of Counsel, and Other Relief),
April 10, 1987 (unpublished), at 7-8. It is noted that Intervenors in seeking the
extension of time to file an answer beyond that prescribed in § 2.749(a) did not
consider the matter of permitting the filing of a reply to an answer to the motion
to be jurisdictional. Intervenors took the position that should the Board grant
Intervenors the extension they requested," the governments have no objection to
LILCO being granted an opportunity to reply." Suffolk County, State of New
York, and Town of Southampton Motion for Conference of Counsel and for
Licensing Board Clarification of Procedures, or in the Alternative, for Additional
Time to Respond to LILCO's Summary Disposition Motion, April 7, 1987, at
11 n.6.
In response to a Staff motion filed April 8, 1987, seeking permission to
reply to both LILCO's motion for summary disposition of March 20, 1987,
and Intervenors' answer to the motion, this Board ruled that as a threshold
requirement before considering the matter of whether the Board could grant
leave for filing a reply, there should be established by the movant that it have a
compelling reason for doing so. Staff never satisfied the threshold requirement,
and the motion was denied. Memorandum and Order (Ruling on Staff's Motion
of April 8, 1987, to File Reply), April 22, 1987 (unpublished), at 3-4.
The procedure previously employed by this Board, of requiring a movant to
establish a compelling reason to lift the prohibition in § 2.749(a) against the
filing of replies, before the Board decides whether it has the authority to do
so, is a reasonable approach and we will continue to follow it here. The Board
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does not find, after considering the authorized filings of the parties, that the
Applicant has made the threshold showing, so that we need make the decision
on our jurisdiction to do so.
Applicant's asserted need to file a reply is premised on its inability to have
anticipated Intervenors' answer to its motion for summary disposition and in
order to focus issues and to correct misstatements. The claim of swprise and
the need to correct the record should be viewed in the context of the history of
the legal authority and realism issues.
The very caption of Applicant'S motion, "Lll.CO's Second Renewed Motion
for Summary Disposition of the 'Legal Authority' Issues (Contentions EP-l)"
indicates a long and repetitive history. LILCO's original motion for summary
disposition was filed in August 1984 and its first renewed motion in February
1985. Much involving the current motion for summary disposition repeats what
has gone before. It extends to Lll.CO filing on March 26, 1985, a motion seeking
leave to reply to Intervenors' response to Applicant's first renewed motion for
summary disposition and to Intervenors' proffering on April 8, 1985, an answer
to Applicant'S motion for leave to file a reply.
The Board found that there was no need for a reply by LILCO because of
the already exhaustive filings and arguments on the issue. Therefore, it denied
the motion. The proffered document of Intervenors was found to be without a
useful pwpose and was rejected. LBP-8S-12, 21 NRC 644, 899 (1985).
The current situation is not dissimilar to the prior one. The parties have
been afforded the opportunity called for by the regulations to make their cases,
and the Board has sufficient information to reach a decision in the matter. The
parties do not propose to present to the Board anything by way of additional
facts but of argument of which we have had enough. It should be remembered
that a primary pwpose of summary disposition is to avoid the cost and delay of
unnecessary litigation. Summary disposition should not be employed in a way
that would add to cost and delay.
The most important occurrence involving the legal authority issue since
the Board decided the last renewed motion for summary disposition was the
Commission's issuance on July 22, 1986, of its decision, CLI-86-13, supra, in
which the Commission expressed new views on the realism issue, which affects
the legal authority question. Of course, from the history of the proceeding,
it could only be expected that Applicant and the Intervenors would interpret
the Commission's holdings differently and that they would emphasize different
areas in making their cases on summary disposition.
Applicant construed CLI-86-13 as limiting Intervenors to utilizing the LILCO
plan. Intervenors' interpretation, with its unbridled resistance to the plan, is
to the contrary. Applicant emphasized from a factual standpoint Intervenors'
capacity to implement the utility plan while Intervenors relied extensively on
legal interpretations that do not require them to do so.
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The positions the parties took were quite predictable. There are no surprises.
Each side made its strongest case in the single pleading allowed by the regulation.
The Board has no need for additional argument to reach its determination. At
this point, we need no assistance in keeping the record straight on the issues, this
third time around on the motion for summary disposition on the legal authority
issues. Applicant has not provided the Board with a compelling reason for the
need to file a reply, and the motion is denied.
Similarly, we have no need for a filing from Intervenors to set the record
straight. Further, the denial of Applicant's motion renders moot any requirement
for a further filing by Intervenors on the subject. The request is denied. As to
Intervenors' other pleas, which in effect proclaim to the Board not to include
extra-record matters (Applicant's proposed reply) in our considemtions and to
confirm that we have not done so, those unnecessary pleas are patently ridiculous
and are denied.
B.

The Second Renewed LILCO Motion for Summary Disposition of
the Legal Authority Issues

1.

Background

The legal authority issues are those contained in Intervenors' first ten contentions which allege that LILCO lacks, under New York law, legal authority to
perform ten functions that had been relied upon by Applicant to carry out the
offsite emergency plan for the Shoreham Nuclear Power Station.'
Applicant has, inter alia, defended against the legal authority issues on the
basis of its realism argument The argument is that the legal authority issue is an
academic issue of no pmctical importance. It asserts that the local governments
in an emergency would try to protect the public and that since those with legal
authority to protect the public would respond to the emergency, there would be
no gaps in legal authority.
The legal authority issue was twice litigated before this Board. In the
first instance, the Board on October 22, 1984, issued a Memomndum and
Order (unpublished) finding that seeking summary disposition at that time was
premature. On February 27, 1985, LILCO renewed its motion, and after review

'They ale: (1) guiding tnfIic; (2) blocking roadways, erecting buriers In roadways, and channeling tnfIic;
(3) posting tnfIic ligna In roadways; (4) removing obstnJctions from public roadways, including towing private
vehiclcs; (S) activating rirms and directing the broadcasting of emergency broadcast Iystan mesJlges; (6)
making decisions and =ommendations 10 the public concerning protective actions; (7) making decisions and
recommendations 10 the public concerning protective actions for the Ingestion upooure pathways; (8) making
decisions and recanmendations 10 the public concerning recavery and reenuy; (9) dispensing fuel from unk
trucks 10 automobiles along roacWdes; and (10) perl'ormIng access control at the Emergency Opentions Center,
the relocation centers, and the EPZ perimeters.
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we decided against the Applicant. as reported in the PMtial Initial Decision of
April 17, 1985, LBP-85-12, 21 NRC 644,919.
The Board found on the basis of Cuomo v. ULCO, Consol. Index No. 84-4615
(N.Y. Sup. CL, slip op., Feb. 20, 1985), that the actions cited in Contentions 110 to be implemented in the emergency plan were prohibited by state law." The
Board further found that LILCO's realism argument was predicated on the State
and County authorizing LILCO to act as called for in the emergency plan and
that. because under New York law the utility could not be authorized to exercise
police powers, the realism argument was without meriL The Board concluded,
based on the governments' opposition to the plan, that any government response
would be on an uncooperative, uncoordinated ad hoc basis which did not provide
reasonable assurance that adequate protective measures could and would be taken
in the event of a radiological emergency.'
LILCO pressed its realism argument before the Appeal Board, which then
upheld the Licensing Board. ALAB-818, 22 NRC 651,673-76 (1985). LILCO
petitioned the Commission for review of ALAB-818, and the Commission
approved. It resulted in the Commission, on July 24, 1986, reversing and
remanding for further evidentiary hearings issues raised by LILCO's realism
argument.C5
The Commission in CLI-86-13 said that the LILCO plan should be measured
against a standard that would require protective measures that are generally
comparable to what might be accomplished with government cooperation. The
Commission assumed that should the plant go into operation and were there to
be a serious accident requiring protective actions, there would be a ''best effort"
State and County response and that as part of the "best effort" they would utilize
the LILCO plan as the best source for emergency planning information and
options. Statements by the Governor of New York and the County Executive of
Suffolk County denying that they ever would or could cooperate with LILCO
were not accepted by the Commission at face value. The statements caused the
Commission to view the LILCO plan as an interim plan that will be superseded
or supplemented by the State and County if Shoreham is permitted to operate
at full power.
The Commission would not assume, as LILCO would have it do, that the
assumed "best-effort" government response would necessarily be adequate. In
its decision, the Commission saw that there were open questions as to the
effectiveness of a government response. The Commission concluded that to
answer those questions more information was needed about the shortcomings of
the LILCO plan in terms of possible lesser dose savings and protective actions
"LBP-BS-I2.IIIpTtI, 21 NRC at 899_

, III. at 909-12C5 CU-86-13, supra, 24 NRC at 24_

207

foreclosed, assuming a "best-effort" State and County response using the LILCO
pIan as the source for basic emergency planning information and options. The
Board was directed to use the existing evidentiary record to the maximum extent
possible but to take additional evidence where necessary:

2.

The ULCO Position on Summary Disposition

For purposes of its motion, LILCO considers itself prohibited by state law
from performing the ten functions enumerated in Contentions 1-10.' LILCO
asserts that the Commission accepted LILCO's realism argument in CLI-86-13,
Applicant stating that "since everyone with 'legal authority' would respond to
the emergency, there would be no gap in legal authority."
Applicant argues that, considering the presumptions in CLI-86-13 that the
State and County would use their best efforts and that the LILCO plan, if allowed
to operate without the State and County, complies with NRC requirements,
therefore, the State and County cannot oppose the motion without showing how
they themselves, doing their best, would spoil an adequate pIan and harm the
public. LILCO further argues that this is something Intervenors cannot do,
considering the governments' resources.
Applicant contends that all that it needs from the State and County is the
intangible resource of legal authority, and that can be provided by telephone.
LILCO asserts that so long as there is a means of contacting the State and
County in an emergency, the "best-efforts" presumption compels the conclusion
that the emergency response would be about as prompt as under the LILCO-only
response already litigated.
Applicant stated that it wished that it were understood that realism does not
mean that the State or County would step in at the time of an accident and take
over the plan using State and County employees and send LERO home. It stated
that realism contemplates a partnership in which LERO would continue, with
emergency approval, to manage the emergency response, with the State and
County providing legal authority and whatever resources they could provide on
short notice. The utility's position was that the local governments could override
a LERO decision and that ultimate authority resided with the governments.
Attached to Applicant's motion is a statement alleging sixty-three material
facts as to which LILCO contends that there is no genuine issue to be heard
on Contentions 1-10.8 They pertain to State and County resources employable
'The New Yoa Stale Supreme Court, Appellale Division. Second Department, in SI1 N.Y.S. 2d 867 (1987)
affirmed the lower cowt decision. Cuomo v. IlLCO. supra, that held that IlLCO lacks the legal authority to
~onn the functions. IlLCO will Ippeal.
8 Applicant asserts thlt Contentions 3, 9, and 10 hive been mooted either wholly or IUbstantialIy. Contention
3 addresses the posting of traffic (trailblazer) signs on the roadwlys. This hIS been eliminated from the plan.
Contmtion 9 JellIeS to dispensing fuel from tank trucks to lutomobiles alCllg the roadw.y. The Ilcensing
(Co/llinued)
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"

in a radiological emergency that relate to the functions described in the legal
authority contentions. In its motion Applicant describes how the State and
County, making a best effort and employing their resources in conjunction with
Lll.CO, will provide a satisfactory emergency response in the areas encompassed
by the legal authority contentions.

3.

The Governments' Position on Summary Disposition

Intervenors assert that Lll.CO's renewed motion does not address the issues
raised in Contentions 1-10 and does not support summary disposition of those
contentions. They allege that Staff, the Licensing Board, the Appeal Board,
as well as the Commission in CLI-86-13 have rejected the realism argument.
The Commission is said to have done so by concluding that LILCO could not
perform those functions and thereafter focusing its attention on the adequacy of
a hypothesized government response. Intervenors assert that Applicant's motion
essentially reargues its realism position, ignoring its conceded lack of authority,
and that Lll.CO, without legal justification, claims that the present record
establishes that a hypothesized ad hoc "best-effort" governmental response
would be adequate under NRC regulations and that, on that basis, LILCO is
entitled to summary disposition of Contentions 1-10.9
The State of New York and Suffolk County claim that LILCO's realism
argument has no fixed meaning and that it has been consistently rejected in all
of its permutations. The realism argument is said to have taken the form that
(1) Lll.CO will implement its plan under a delegation of powers by or pursuant
to a deputization from the State or County; (2) LILCO and the governments
will engage in a spontaneous cooperative effort in which the government will
provide Lll.CO with an umbrella of legal authority; (3) that the governments
would in fact implement the LILCO plan using Lll.CO's advice and LERO
resources or even permitting Lll.CO to make all necessary decisions; or (4) that
the governments will respond to an emergency on their own and that Lll.CO's
lack of legal authority to carry out its own plan would be rendered academic.
It is alleged that LILCO's latest version of the realism argument is inconsistent with the holding in Cuomo v. ULCO because the State cannot authorize
Lll.CO to implement its plan or to perform the functions embraced by Contentions 1-10. Rlrther, it is asserted that LILCO's realism argument is incon-

Board bu 1Ule<! Ihat this functim is not nquired by NRC regulatima or guidelines. Contattion 10 concerns
performing "access c:ontro1" at the Emergency Opcratima Center. the relocation c:cnten and the EPZ pc:rimeIer.
The Emcrxency Opcratims Center and Ihe relocation c:cnten are on ULCO proper!)' and il can eontro1 access to
its own facilities. (If soc:urity difficulties arose. it would call1he po1ice.) ,.. to Ihe EPZ, ULCO hu not propoaed
stopping anyme from c:ntering but only clisc:amging Ihem from doing 10.
9 Intervc:narl and Applicant agree lhat Contattim 3 is moot because it is no longer put of the ULCO plan to
pool traffic signs on highway&.
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sistent with the Commission's decision in CLI-86-13, in that nowhere was it
said that the governments would implement the Lll..CO plan. Intervenors claim
that, presumptively, the Commission felt that it could not predict, much less
declare as a presumption, what sovereign governments would do in exercising
their police powers on an ad hoc basis.
Intervenors additionally assert that Lll..CO ignored the Commission's clear
acknowledgment that more information is needed and questions must be answered about what an ad hoc "best-effort" government response would be and
whether it would be adequate.
The State and County claim that the affidavits submitted by the governments
and the existing evidentiary record not only establish the existence of factual
disputes on material issues but demonstrate that summary relief should be
granted to the governments. They state that the present evidentiary record does
not indicate how the State and County would respond in an emergency or what
effect that response might have upon the overall implementation of Lll..CO's
offsite plan. It is asserted that to make rulings concerniilg the nature, adequacy,
or regulatory compliance of a plan, other than for the already-litigated LILCO
plan, would constitute a violation of due process and deprive the governments
of their right to a hearing.
Intervenors argue that, in CLI-86-13, the Commission itself identified specifically the need for more information on factual issues in order to rule on the
remanded realism issue. They state that Lll..CO would require the Board to
answer, without factual or record basis, not only the questions the Commission
identified as requiring more information but also innumerable additional questions as to which there are no facts in the record or otherwise available to the
Board.
The State and County assert that the affidavits submitted by the governments,
and the existing evidentiary record, demonstrate that they would not implement
the Lll..CO plan; would not respond to a Shoreham emergency in concert or
in partnership with Lll..CO; would not rely upon Lll..CO recommendations or
advice; and would not authorize Lll..CO personnel to perform the functions in
Contentions 1-10. They say they would likely respond to a Shoreham emergency
in ways, not further identified, that are very different from those set forth in
the LILCO plan. In support of the foregoing assertions, Intervenors rely on
affidavits from the Governor of the State of New York, the Suffolk County
Executive, and the Presiding Officer of the Suffolk County Legislature to that
effect Also appended is an affidavit of the Deputy Chief Inspector with the
Suffolk County Police Department stating reasons why the police department
could not effectively utilize or be integrated into the Lll..CO plan.
Intervenors claim that testimony in this proceeding prohibits the finding
sought by Lll..CO. They point to testimony from State and County witnesses
to the effect that the LILCO plan is seriously and fundamentally flawed and is
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inadequate and unworkable. They state that in the face of consistent testimony
of government officials, over a period of 3 1/2 years, that the LILCO plan is
no good, no reasonable person could conclude that in a radiological emergency
those officials would turn around and attempt to implement the very proposals
that they or their staffs have determined would not protect the public. (Much
of the testimony relied upon to establish that the plan is unworkable was found
not to be meritorious in the Licensing Board's prior decisions, but Intervenors'
position is that regardless of the Board's findings, one could not rely on the
officials to implement proposals they deem worthless.)
Intervenors further claim LILCO's material facts fail to support its motion
because the recitations of Intervenors' capacities have nothing to do with whether
the State or County would or could implement the provisions that are referenced
in Contentions 1-10, as LILCO assumes in its motion. Intervenors assert that
several of LILCO's material facts are wrong. They further claim that the
underlying premise of LILCO's motions, that its plan has been approved or
found adequate, is without basis. The State and County list issues that were
resolved against Applicant or remain open, including the litigation concerning
the results of its February 13, 1986 exercise of its plan.
In opposing the motion, Intervenors also rely on Guard v. NRC. 753 F.2d
1144 (1985) for the proposition that the Court rejected the concept that the basic
licensing standard established by the Commission can be satisfied by "assumptions" that currently unidentified resources and responses will be provided to
protect the public.
In their answer, Intervenors go through each of the legal authority contentions
(except Contention 3) alleging where the Applicant misstates the issues and
ignores the record.
Attached to Intervenors' answer as its statement of material facts to which
there exists a genuine issue to be heard is a listing of fifty-four issues. Most of
these pertain to whether assuming an ad hoc best-efforts government response,
certain regulations, NUREG-0654, or provisions of the plan would be complied
with.
4.

Applicable Law on Summary Disposition

The following discussion of the law on summary disposition succinctly sets
forth its requirements. It is contained in an unpublished Memorandum and
Order (Ruling on Motion for Summary Disposition of Contention 8 re: Vogtle
Quality Assurance), October 3, 1985, at 2-3, in Georgia Power Co. (VogtIe
Electric Generating Plant, Units 1 and 2), Docket Nos. 50-424-0L and 50-425OL.
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The law pertaining to summary disposition under 10 C.F.R. 12.749 is well established.
Licensing Boards are empowered to grant summary disposition on the pleadings on motion
of a party to a proceeding if materials before the Board show that there is no outstanding
genuine issue of material fact and that the moving party is entitled to a decision as a matter
of law. The Conunission has encouraged the use of summary disposition 10 that hearing
time is not unnecessarily devoted to matters as to which no genuine issue of material fact
exists. Stalemenl of Policy on Conduct of licensing Proceedings, CU-81-8, 13 NRC 452,
457 (1981).
The party seeking summary disposition must carry the burden of proving the absence
of any genuine issue of material fact, Cleveland Electric Illuminaling Co. (Perry Nuclear
Power Plant, Units 1 and 2), ALAB-443, 6 NRC 741, 753 (1977), with the record viewed in
the light most favorable to the motion's opponent, Dairyland Puwer Cooperative (laCrosse
Boiling Water Reactor), LBP-82-58, 16 NRC 512, 519 (1982). A party opposing a motion
may not rely upon a simple denial of material facts stated by the movant, but must set forth
specific facts showing that there is a genuine issue of fact remaining. Virginia Electric and
PuwerCo. (North Anna Power Station, Units 1 and 2), ALAB-584, II NRC 451, 453 (1980).
A party cannot avoid summary disposition on the basis of guesses or suspicions or on
the hope that at the hearing the licensee's evidence may be discredited or that something
may tum up. Gulf Slates Utilities Co. (River Bend Station, Units I and 2), LBP-75-10, 1
NRC 246, 248 (1975).
All material facts adequately set forth in a motion and not adequately controverted by
the responses are deemed to be admitted, §2749(a); however, the proponent of a motion
must meet the burden of proof in establishing that there is no genuine issue of material fact,
even if the opponent fails to controvert the conclusions reached in the motion's supporting
papen. (Perry, supra, at 754).

S.

CU-86-J3 and Its Effect on the Summary Disposition Motion

The Commission's decision in CLI-86-13 reversed the Appeal Board on
Lll.CO·s realism argument and remanded the matter to the Licensing Board
for further proceedings. In so doing. the Commission made new rulings on the
issue which require our analysis in order to determine whether or not Lll.CO
has sustained its burden on the motion for summary disposition. lo
The Commission found that the Boards. in deciding that the Lll.CO plan does
not provide reasonable assurance that adequate protective measures can and will
be taken in the event of a radiological emergency, presumed that the Lll.CO
plan must essentially achieve all that a fully coordinated plan can achieve, It
decided that was erroneous and that the Lll.CO plan should be measured against
a more flexible standard that would require protective measures that are generally
comparable to what might be accomplished with governmental cooperation.

10 The Canmissim has inh=t,.rua lpollk, authority to step into a proceeding and provide guidance on important
issues or law if it concludes that guidance may be useful in avoiding error or misunderstanding. S •• Public
Servic. Co. of New Ilampsloi,. (Seabrook Station, Units 1 and 2), CU·77-S, 5 NRC 503,516-17 (1m). S ••
also CIt •• IaNI Eltctric 111umi1lQ1iIIg Co. (PaTy Nuclear Power Plant, Units 1 and 2), CU·S6-22, 24 NRC 685,
691 n.3 (1986).

212

LILCO's realism argument before the Commission was that if LILCO lacked
legal authority, the State and County would respond in a real emergency either
by implementing the plan themselves or by deputizing LILCO personnel to
implement the plan.
In considering the LILCO plan under 10 C.F.R. § S0.47(c), which provides
for licensing notwithstanding noncompliance with the NRC's regular planning
standards, if the defects are "not significant," if there are "adequate interim compensating actions," or if there are "other compelling reasons," the Commission
found the LILCO plan to be an interim plan because the utility intended it as
such and LILCO stands ready to cooperate with the governments in preparing
a fully coordinated plan. The Commission looked upon the interim plan as one
"which likely will be superseded or supplemented by the State and County if
Shoreham is permitted to operate at full power."11
The Commission accepted LILCO's argument that in an emergency the
governments would participate in responding to it. The Commission assumed
that it would be a "best-effon" response and that the governments as part of
that response would utilize the LILCO plan as the best source,ll or the only
available comprehensive compendium" of emergency planning information and
options. No other statement was made by the Commission as to how a "besteffon" response would utilize the LILCO plan.
The Commission was unwilling to assume, as LILCO would have it do,
that the "best-effon" government response, as specified, would necessarily be
adequate. It had questions directed at how effective the response of the State and
County would be and what those results would be insofar as meeting emergency
planning requirements. The Commission remanded the realism argument to
the Licensing Board for further proceedings in accord with the decision. The
Board was directed to use the existing evidentiary record to the maximum extent
possible and to take additional evidence where necessary.
We conclude from the foregoing that the Commission's ''best-effon'' assumptions, including the use of the LILCO plan for planning information and options, are not restrictive so as to make indisputable what the participation by
the governments will be and what will be accomplished. Employing the assumptions as the Commission did, the assumptions leave open to question how
the governments will respond and whether that response will fulfill regulatory
requirements. To answer the questions, we are directed to supplement the existing record by funher proceedings to the extent necessary. Thus, we are fully
satisfied that the ''best-effort'' assumptions made by the Commission are not
conclusive as to establishing a single method of response by Intervenors.
11 CLI-86-13. 'IIpTa, 2A NRC at 29 n.9.
1l1d. at 31.
131d. at 33.
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Because the Commission recognized that there are open questions pertaining
to the realism argument and directed the taking of additional evidence where
necessary, does not, ipso facto. mean that the parties are guaranteed a full
evidentiary hearing on the maUers. Successful employment of § 2.749. the
regulation governing summary disposition, can result in dispensing with the
holding of the hearing called for, but in order for this to be accomplished, the
regulatory requirements must be met. The resolution of the motion for summary
disposition of the realism argument will affect" the extent of any evidentiary
hearing to be conducted under the remand.
The concept behind Applicant'S motion for summary disposition must be
viewed against the Commission's holding in CLI-86-13. As stated previously,
LILCO argues that considering that the LILCO plan, if allowed to operate without the governments, complies with NRC requirements and that the presumptions
in CLI-86-13 provide that the State and County would use their best efforts. the
governments cannot oppose the motion without showing how they themselves,
doing their best, would spoil an adequate plan and harm the public. Applicant
contends that the governments cannot do this, considering the extent of their
resources.
This position of Applicant's is flawed in a number of respects. Its claim
that its plan complies with NRC requirements is contrary to the record. This
Board found that the LILCO plan was fatally defective on two grounds. The
first was that it did not have the legal authority to implement all of the plan
that it submitted. The second was that the opposition of the State and County
to the plan had created a situation where at any given time it is not known
whether the plan would be worlcable. Although the Commission reversed these
findings, which had been upheld by the Appeal Board, the matters were only
remanded for further proceedings on the issues. The Commission in CLI-86-13
never resolved the issues in Applicant'S favor. They remain open and are yet to
be decided. Thus, it does not automatically follow that a "best-effort" response
by the governments will ensure the plan's adequacy, as Applicant would have
us conclude.

6.

Decision on the Issues

The crux of Applicant'S motion is that LILCO has undisputed facts that establish what Intervenors' response would be if there were a radiological emergency
at Shoreham and that response would overcome the deficiencies in the LILCO
plan as established by the Legal Authority Contentions. These undisputed facts
are said to establish: that Intervenors would act in partnership with the Applicant; that LERO would continue to act with government authorization to manage
the emergency response; that the governments would bestow legal authority and
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whatever resources were needed on short notice; and that the State and County
would retain veto power over LERO decisionmaking. Motion at 9.
This claim that the State and County's response would take the form of
authorizing Lll.CO to act for them was previously rejected by this Board in our
partial initial decision on the basis of Cuomo v. ULCO, supra, which holds that
Applicant cannot be delegated the authority to perform the functions enumerated
in Contentions 1_10.14 Nothing in CLI-86-13 alters the Cuomo decision which
so far has been upheld on appeal. See note 7, above. Applicant's claim that the
governments' response will be on a basis of what has been found contrary to
law is meritless.
Further, Applicant's reliance on the "best-efforts" assumptions in CLI-8613 does nothing to support Lll..CO's claim that the only way Intervenors will
respond will be to cooperate with the governments using the Lll.CO plan. As
we discussed previously, the "best-effort" assumptions do not formulate a single
response. They leave open to question how the governments will respond and
whether their response will be adequate in fulfilling regulatory requirements.
The scenario that Applicant presents as to what form Intervenors' response
would be during an emergency at Shoreham is unsupported by CLI-86-13, or
otherwise in this record
Applicant does not premise its assertion on what the governments' response
will be on undisputed fact Rather, it is based on the supposition of what the
Applicant expects the State and County would do considering that they would
have access to what the Lll..CO plan offers, something which in Applicant's
view is an important resource. Thus, the response theorized is without factual
basis.
Applicant has not submitted to this Board convincing evidence that there is
no genuine issue of material fact on the question of what the State and County
response to a radiological emergency would be and that as a matter of law
Lll..CO is entitled to a decision on the Legal Authority Contentions by virtue of
its realism argument
No one has more knowledge than the State and County on how they would
respond to an emergency at Shoreham. By affidavit they dispute each claim
Lll..CO makes as to how they would reacL
The Board recognizes that parties are capable of making self-serving statements, and, also, that the Commission for the purposes of its decision in CLI86-13 was unwilling to take at face value similar but unverified statements that
the State and County would not cooperate with Lll..CO in implementation of its
plan. Despite the foregoing, there is a genuine dispute as to what the Intervenors
will do, and that also disqualifies Applicant from having its motion granted.

14LBP.SS.12. $llprQ, 21 NRC at 911.
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The Commission in its remand in CLI-86-13 expects the Board to determine
what the Intervenors' response will be. We can only do that in hearing and
weighing the positions of the parties on this disputed matter. It is evident that
the Commission's refusal to take the prior statements of the Governor of the
State of New York and the Suffolk County Executive at face value was not
meant to be res judicata on this question.
The Board finds that, on the record before us, Applicant has not made a prima
facie showing, as required by § 2.749 that there is no genuine issue of fact as
to how Intervenors would respond to a radiological emergency at Shoreham.
Further, Intervenors have established by sufficiently convincing direct evidence,
i.e., the affidavits of State and County officials, that the material facts Applicant
claimed to be without dispute are in fact disputed and there exists a genuine
issue to be heard. This also requires denial of the motion under § 2.749.15
A separate discussion is in order in regard to Applicant's claim that there is
no material issue of fact as regards the capacity of Intervenors to respond to
an emergency at Shoreham. The argument of the State and County that these
material facts have nothing to do with how they will react in an emergency is
erroneous. Intervenors' capacities have a direct bearing and are relevant in regard
to the response the State and County are capable of making in an emergency. It is
a matter fully at issue. The adequacy of a response is dependent on the capacity
of the performers to conduct it Although the motion for summary disposition
does not tum wholly on whether Intervenors have an adequate capacity to
conduct a response, it is a material fact at issue. To the extent Intervenors
have not contradicted the capacities Applicant has established as to Intervenors'
capabilities to respond. they will be made a matter of record.
In the following section, the Board will describe the factual disputes that continue to exist on Applicant'S version as to how the State and local governments
would respond to a radiological emergency at Shoreham in regards to the relevant contentions. At this stage of the proceeding, Intervenors did not go beyond
stating that that which Applicant described as their response was not what they
would do. This tack was sufficient to meet the requirements of § 2.749 in regard to overcoming Applicant's motion. We expect that in connection with the
remanded hearing where the Commission requires that it be established what
the State and County response would be, Intervenors will be fully forthcoming
so that the facts will be developed.

15Thcrc is no basis 10 grant the mwon on the legalluthonty issues in 1ntervcnotS' ravor I I a mailer of law. No
one a..umes at this auge of the proceeding that ULCO is not prohibited rrom performing the State or County
roles IS enumerated in the contentions. See CU·86-13,llIpra, 24 NRC It 30. The maner ror decision is whether
the realism ugument overcanes the ULCO disability. In 1ntervcnOIS' establishing that there are mlterial rlcts in
dispute on the issue, it helps defeat Applicant's motion ror 1UIIUlt1'Y disposition but doea not entitle IntervenotS
10 jud£11lent on thlt issue I I a mailer of law. The disputed issues are yet 10 be dc:termined in ICCOrdance with the
n:mand.
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The contentions involving the disputed responses are next considered in the
basic order that the parties considered them.

7.

The Contentions and the Disputed Response

Contention

5 (Sirens)

We are here confronted with conflicting statements on the parts of Applicant
and Intervenors concerning whether or not the sirens would be sounded and
by whom. Applicant cites the fact that the sirens are already in place, the fact
that they can be activated from several control points, and Applicant'S own
interpretation of the Commission's decision in CLI-85-12, 21 NRC 1587, 1589
(1985) as compelling the conclusion that the State and County would, in an
emergency, promptly authorize the use of the existing siren system. Motion at
9-11.
Intervenors, on the other hand, flatly deny that the governments involved
would simply authorize the sounding of the sirens, and they submit affidavits
of the heads of those governments to that effecL Answer at 48-51. Intervenors
take the position that the record is completely barren of any information on the
exact response of the governments during an emergency, asserting that all that
has so far been established is that the governments would not use LILCO's plan.
[d.
.
Intervenors further point out that there is inherent in their Contention 5 and
the regulatory requirements cited therein a challenge to the entire process by
which the sounding of the sirens would proceed, a process that includes various
elements of information transfer and decision making, none of which have been
elucidated on the record in the face of the affidavits they presenL [d. at 52-53.
It is true that the facts alleged by the Applicant (existence of the sirens and the
RECS line, operability of the sirens) are uncontroverted. We cannot, however,
reach any reasoned conclusion regarding the Commission's mandate to us to
discover the effect of a "best-efforts" response on such things as dose if we do
not know whether, when, or by whom the sirens would be activated. We are
thus unable to grant swnmary disposition on this part of the contention.
Contention

5 (EBS Messages)

This portion of Contention 5 confronts us with essentially the same situation
as that which we met in dealing with the question of sounding the sirens, viz., the
Applicant believes that the Commission's directive to asswne a "best-efforts"
reaction on the governments' part and the availability of a group of acceptable
EBS messages combine to ensure an acceptable response (Motion at 11-14),
while the Intervenors point out that the affidavits of the Governor and the County
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Executive disclaim the governments' willingness to use any portion of Lll.CO's
plan (Answer at 50).
Here Lll.CO makes an additional point: There exists a New York State
Emergency Broadcast System independent of the system developed by Lll.CO;
that system has a Common Program Control Station and a large number of
primary stations (including those in the Lll.CO plan), offering adequate coverage
of the entire EPZ. Motion at 12.
That may be true. Nonetheless, the presence in our record of the affidavits
presented by the Intervenors leaves it unclear whether the New York State
system, the Lll.CO system, some other system, or no system at all would be
used in the event of an emergency. It is also unclear whether the messages
prepared by Lll.CO or some other as yet unapproved set of messages would
be used. Further, it is unclear who would decide when to broadcast the EBS
messages and by what system.
As with the siren sounding issue, we cannot resolve the questions surrounding
the effect on the public health and safety of ad hoc government participation
without a more exact picture of the governments' intended behavior. What EBS
system will be used? How and at whose direction will it be activated? What
messages will it broadcast? We shall require evidence on these matters.

Contention 6 (Decisions and Recommendations)
Lll.CO asserts that the question concerning emergency decisions and recommendations "boils down" to whether the State or County would be able to make
a timely decision regarding sheltering or evacuation in a radiological emergency.
Lll.CO then examines this limited question, again using its own interpretation of
the Commission's ''best-efforts'' assumption. The State, LILCO argues, is fully
prepared to cope with a radiological emergency by virtue of its plan for such
emergencies at other plants in New York. If the County is unable or unwilling
to take charge, the State's plan requires that the State do so. In the event of a
fast-breaking accident, the State would necessarily accept Lll.CO's recommendation, and in the event of a more slowly developing accident, there would be
adequate time to consider alternative courses of action by County and State. In
LILCO's view, the "best-efforts" assumption would require that the State and
County stay in "more or less continuous contact" with LILCO and would allow
LILCO to guide the local officials through any unfamiliar procedures. Motion
at 16-22.
The Intervenors maintain that the State and County would not follow LILCO's
recommendations nor would they respond in a manner that would be the same
as, or even consistent with, the manner outlined in the Lll.CO plan. Answer at
54-60. They offer, inter alia. the Governor's statement to the effect that "the
State could not and would not rely upon LILCO, its emergency plan, or its
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advice in the event of a rndiological emergency at Shoreham." Answer, Em. A
to Attach. 1. The existence of a generic state plan for rndiological emergency
responses at other plants does not, in Intervenors' view, ensure a response at
Shoreham tailored to Shoreham. Answer at 61. The Intervenors stress that there
is again no clear definition in the record of the way in which the response to an
emergency would be handled.
LILCO would have us take the Commission's assumption of "best-efforts"
and the Commission's belief that local officials would rely on the LILCO plan as
a "compendium" to compel the conclusion that any local official who assumed
the burden of decisionmaking would make decisions identical to those mandated
by LILCO for LERO. That leap of logic we cannot make. In order to decide the
fundamental issues in this case, we require additional evidence on the questions:
Who will assume charge in the event of a rndiological emergency at Shoreham?
Who will decide when protective actions are required? What criteria will the
decisionmaker (or decision makers) use to determine the appropriate protective
actions?

Contentions 1 and 2 (Traffic Control)
LILCO assures us that there would be no delay in the start of trnffic control,
arguing that the LERO Traffic Guides would arrive at their posts but need not
begin directing traffic; they could await the arrival of police, then either proceed
themselves or let the police proceed. LILCO cites testimony by the Suffolk
County Police Department to the effect that police could arrive on the scene
at least as quickly as the LERO Guides. LILCO further opines that the police
could easily assume the job of guiding traffic since the instructions concerning
preferred traffic directions would be readily available to them and police officers
are well-trnined in directing traffic. fur very fast-breaking accidents, LILCO
argues, Traffic Guides would not arrive in time at any event; for other accidents,
participation by the police could not hurt and might well help. Thus under the
"best-efforts" assumption, the direction of traffic would be accomplished at least
as well as in the LILCO plan, and there could be no additional hazard to the
public. Motion at 23-25.
Intervenors first make the point that "LILCO has really addressed only
the Contention 1 (traffic guidance) aspect of the problem. Thus they see
no ground for even considering disposition of the Contention 2 (blocking
roads, channelization, road barriers) aspects. Answer at 65. This seems to
the Board to be splitting hairs. The traffic guidance and physical barrier
aspects are fundamentally intertwined and equivalent as far as their implications
for traffic control and their "legal authority" aspects are concerned. The
Intervenors do, however, make other points: They assert that LILCO has not
addressed the implications that the ad hoc response might have for evacuation
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implementability, evacuation time estimates, or regulatory compliance. Nor do
they concede that the simple lack of additional "traffic delays" beyond those of
the LILCO plan would ensure dismissal of all implications inherent in the two
contentions. They also assert that the LILCO reasoning is based on assumptions
flatly contradicted by "sworn testimony in this record, and the law of Suffolk
County." [d. at 67. They urge us to reject "LILCO's assertion that the Suffolk
County Police Department would implement the very traffic control scheme
which it has rejected, which it has not been trained to implement, and which it
cannot lawfully implement under County law." [d. at 68 (footnote omitted).
In dealing with Contentions 1 and 2, the Board finds some difficulty separating the Applicant'S "realism" and "immateriality" arguments. Clearly, if the
guidance and control of traffic contribute little or nothing to the safety of the
public, then the manner in which such guidance is accomplished is of no great
consequence. When we last considered the notion that an uncontrolled evacuation might suffice to protect the public, we found: "It is evident that the
unplanned evacuation • • • will not meet the regulatory requirements . . . ."
LBP-85-12, supra, 21 NRC at 917. The Commission's subsequent remand of
the issue of immateriality has made that concept less "evident" Nevertheless,
Applicant has not raised immateriality as a ground for summary disposition, and
we are ruling solely on the Applicant'S motion. Further, our previous statement
was not made in a vacuum. We prefaced it with the notion, acknowledged
by the Applicant, that the time differential between controlled and uncontrolled
evacuation might serve to limit the optional protective measures in such a way
as to increase dose. [d. We found that a guided evacuation is a safety feature,
and that finding has not been overturned. The question of how traffic will be
guided and by whom is indeed material, and we cannot rule on the ultimate
issues in this case while so much uncertainty surrounds that question. Thus we
cannot grant summary disposition on these contentions.

Contention 4 (Removing Road Obstructions)
Concerning this contention, LILCO rather perfunctorily states that "[t]he
Suffolk County or State government would either take it upon themselves
to remove obstructions, authorize LERO to do so, or use both their own
resources and LERO's - whichever was the 'best-effort' •••." Motion at
30. Intervenors note that LILCO's lack of authority makes it impossible to
implement LILCO's plan. Answer at 69-70.
We note that, as with Contentions 1 and 2, the ability to remove road
obstructions is clearly a safety feature. Equally clearly, one cannot say from the
present record, is how these obstructions would be removed, who would remove
them, or how their removal would be coordinated with such other functions as
guiding traffic and selecting alternate evacuation routes. It is not clear who
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would be in overall charge of a clear and well-planned response. We cannot
grant summary disposition.

Contentions 7 and 8 (Post-Emergency Functions)
These contentions concern the implementation of protective actions for the
ingestion pathway (Contention 7) and activities relating to recovery and reentry
(Contention 8). LILCO argues that, to begin with, decisions connected with
these activities will be made in an atmosphere without much time pressure, an
atmosphere that does not entail immediately life-threatening situations or require
immediate response. Motion at 26-27. Intervenors counter that the timing of
the response and the pressure under which such a response must be made are
irrelevant to the principal matter at issue, viz., whether acceptable plans exist now
for dealing with the post-emergency situation, the existence of such prepared
plans being a regulatory requirement precedent to the issuance of a full-power
license. Answer at 70-71.
We must agree with the Intervenors on this poinl The timing has no bearing
on the requirements that the regulations impose.
Applicant further argues that, with regard to Contention 7, there exist acceptable planned actions which, if implemented, would be effective in preventing
the public from eating contaminated foodstuffs. Motion at 26, citing the Partial
Initial Decision, 21 NRC at 876. Thus LILCO reasons that the only bar to such
actions is the lack of authority on the part of the utility to impose protective
controls as a matter of law. That lack, LILCO argues, has already been considered and found to be no bar to a reasonable assurance finding. rd., citing 21
NRC at 878.
We did indeed examine, under the rubric of Contention 81, whether the plan's
provisions concerning the ingestion pathway could be implemented absent the
legal authority to compel producers and processors of food to discard the food.
We noted LILCO's stated willingness to purchase and destroy the food and
concluded that the lack of legal authority was not a bar to implementation. 21
NRC at 877-78. The Appeal Board saw no inconsistency, and the New York
Supreme Court, ruling on the legal authority issues, made no mention of the
subtle difference that might be seen to exist between the status of Contention
7 and that of the other "legal authority" contentions. Now, however, we are
confronted with a question quite apart from the one that confronted us then.
There we decided that LILCO, acting alone and armed only with the power to
offer to purchase foodstuffs, could give reasonable assurance that contaminated
food would not enter the general markel Here the question is one concerning
exactly what would occur if LILCO proceeded independently while the State
and local governments did something unspecified to further the same ends.
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It is by no means clear to the Board at this time that the two groups would
not work at cross purposes, nor is it clear that. if LILCO simply withdreW, the
resulting actions by the governments, presently unspecified, would comply with
NRC regulations. Thus we cannot grant summary disposition on Contention 7.
Addressing Contention 8, the Applicant alleges that this Board has already
found that recovery and reentry decisions would be made by a committee,
that LILCO would invite participation on that committee by State and local
authorities, and that the committee would have time to deliberate and decide what
it should recommend. Given these findings and a "best-efforts" assumption,
Applicant says, there exists no litigable issue over whether the plan would work.
Motion at 27, citing LBP-85-12, supra, 21 NRC at 880. We see no logical nexus.
The possible participation by local authorities and the "best-efforts" assumption
do not combine to ensure that proper reentry and recovery procedures will either
evolve or be enforced without some knowledge concerning who will decide and
by what standards. We must agree with the Intervenors' position that the record
does not support a conclusion that the proper decisions, recommendations, or
actions concerning recovery and reentry would materialize. Answer at 70-73.

Contention 9 (Dispensing Fuel)
Here LILCO's argument is that the Board has already ruled that dispensing
fuel is not required by the regulations and guidance. Motion at 28, citing 21
NRC at 816. True enough, so we did. However, we also ruled that "[a]lthough
the functions specified by Contentions 1-4,9, and 10 are not specifically listed
as regulatory requirements • • • they are material elements comprising the Plan
LILCO submitted for the purpose of satisfying the regulations and guidelines
••• which LILCO cannot lawfully perform." 21 NRC at 917-18. As with those
other contentions, we regard the subject of Contention 9 as a safety feature. It
is presently unclear how this safety feature would function, or, indeed, whether
it would function at all. We cannot grant summary disposition.

Contention 10 (Access Control)
It appears that the Intervenors concede that the access control to such places
as the relocation centers can be achieved by LILCO since the centers are now
on LILCO property. The only thing at issue is the control of access to the
EPZ during the time when people are supposed to stay out. LILCO points
out, quite correctly, that we accepted the notion that LILCO does not intend to
restrict access to the EPZ in any forceful way, intending only to "discourage"
entry while the area is contaminated. Intervenors argue, in effect, that LILCO
only abandoned the idea of controlling access because it had no authority to do
so. They believe that the notion of limiting action to "discouraging" entry is
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simply insufficient. Taken together these two arguments raise an issue that is
essentially one of immateriality: whether it matters that LILCO cannot enforce
the abandonment of a contaminated area, but can only urge people to stay out.
We shall consider immateriality in all its aspects in connection with the remand
of these issues, but we are not at that juncture yet. Whether or not the public can
effectively be kept out of contaminated areas or areas threatened with imminent
contamination is clearly a health and safety issue. What would occur if the local
authorities were attempting to enforce one situation while LILCO was "advising"
another; what standards would the local authorities use for exclusion and over
how wide an area; how would these organizations internct and to what end? All
these questions must be answered before we can properly decide whether we
have reasonable assurance that health and safety will be protected.

8.

ULCO's Statement of Material Facts

The ultimate standard that LILCO must meet to gain approval of its plan is
set forth in 10 C.F.R. § 50.47(a)(I): "no operating license for a nuclear power
reactor will be issued unless a finding is made by NRC that there is reasonable
assurance that adequate protective measures can and will be taken in the event
of a radiological emergency." We must apply that standard to LILCO's motion
and also apply the regulations and case law governing summary disposition
cited above. Thus if we are to grant Lll.CO's motion we must find that there
is no genuine issue to be heard with respect to whether the actions specified in
Contentions 1-10 can and will be done adequately in a response to an emergency
at Shoreham.
LILCO appended to its motion a "Statement of Material Facts as to Which
LILCO Contends There Is No Genuine Issue to Be Heard on Contentions
EP 1-10." The list contained sixty-three statements of fact. All of the facts
stated by LILCO address the issue of capability of itself or of the State or
County governments to implement an effective emergency response under the
Commission's assumption in CLI-86-13 that the governments would respond
to an emergency at Shoreham with their best efforts and that they would use
the Lll.CO plan as the source for basic emergency planning information and
options.
The governments in their response take a twofold approach in their opposition
to LILCO's Statement of Material Facts. First, they claim that LILCO's facts
do not address the important issues that must be resolved before summary
disposition could be granted, and, second, they submit evidence that they claim
controverts five of LILCO's facts and is in itself sufficient to deny the motion.
Specifically, Intervenors claim that LILCO's material facts do not establish
LILCO's legal authority to implement the provisions of Contentions 1-10; the
facts do not establish that the State or County could or would implement the
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plan; they do not establish that "best efforts" of the State or County would be
adequate or sufficient to meet regulatory requirements set forth in Contentions 110. The governments appended to their response fifty-four statements that they
claim constitute genuine issues to be heard.16 Each statement raises a separate
question as to the nature and adequacy of an ad hoc "best-efforts" government
response. In the Intervenors' view it was unnecessary to specifically controvert
all sixty-three facts posed by LILCO because "they simply do not advance
LILCO's argument, because they are not the facts which are material to the
decision being sought by LILCO • • • ." Intervenors then presented reasons
that in their view controverted only five of LILCO's material facts: Nos. 40,
41,42,43, and 58. All of the remaining material facts asserted by LILCO went
unanswered by the governments. To the extent that the governments addressed
the remaining material facts asserted by LILCO they stated: "While some of
these so-called facts are wrong (for the reasons discussed in section llI.4.b below
and in the Affidavits attached hereto), the majority of those facts, even if true,
are irrelevant to the issues raised by Contentions 1-10 as to which LILCO seeks
summary disposition."
Intervenors, however, submitted specific facts and affidavits to controvert
LILCO's facts 40, 41, 42, 43, and 58 in which LILCO attempts to demonstrate
that State and County officials and the County police department are familiar
with LILCO's plan and that they are in possession of a specified number of
controlled copies. Intervenors replied with affidavits that assert that State and
County officials have reviewed limited portions of the plan but that none is
sufficiently knowledgeable to implement all or any portion of it with or without
LILCO assistance. Furthermore, say the governments, none of their personnel
have been drilled or trained regarding the LILCO plan. In their challenge to
LILCO's facts 42 and 43, Intervenors dispute LILCO's assertion of the number
of controlled copies of the plan in their possession and further assert that none
of the copies that they admit to possessing are possessed by State officials who
would direct or participate in a response to a Shoreham emergency or by the
County Executive or his staff. Intervenors also challenge LILCO's assertion in
fact 58 that the Suffolk County police are familiar with the plan. They reply
by affidavit that the Suffolk County police department is not familiar with the
traffic control provisions of the plan. While certain police officers have testified
to the inadequacies of the plan in this proceeding. this does not mean that they
are sufficiently knowledgeable to implement it.

16The governments' ltltement of Issues to be heard is acknowledged hen: because it helps confinn that ULCO',
material facti wen: insuflic:icnt to warrant summary disposition even Ihough they do not directly controvert llLCO',
facti. It was 1IIUICCCIS&ry to consider the governments' ltltemcnt of issues further to
a decision on this
motion and we do not adopt the govemmcnts' issues as the ones that will be considered in any future hearing. The
partiea will be afforded an oppollWtity to advise the Board at the appropriate specification of issues for hearing
at a tater time.

tum
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Upon consideration of the foregoing arguments and affidavits of the parties,
the Board concludes that Intervenors have controverted LILCO's material facts
pertaining to the familiarity of State and County officials with the LILCO plan.
Accordingly, we cannot grant summary disposition relative to LILCO's material
facts numbered 40, 41, 42, 43, and 58. The issue of the familiarity of the
State and County governments with the plan and how they will respond to a
future radiological emergency is one that will be heard in any future hearing on
remanded issues in this case.
We turn next to LILCO's remaining facts which were not controverted
by Intervenors. Section 2.749(a) states: "All material facts set forth in the
statement required to be served by the moving party will be deemed to be
admitted unless controverted by the statement required to be served by the
opposing party." With the exception of the facts enumerated above, none of
LILCO's material facts have been controverted in the reply of Intervenors.
Accordingly, the action called for is to deem LILCO's material facts as admitted
with the exceptions noted, and we so find.
LILCO's facts that we have deemed to be admitted all go to establishing in
one form or another the physical capability of LILCO, the State, or the County
to take action essential to successful implementation of responses specified by
the ten legal contentions. We therefore disagree with Intervenors and find that
the admitted facts are material to the resolution of the issues before us because
they constitute new information which tends to show that the State and County
have the capability to respond effectively in an emergency.
We agree with Intervenors, however, that the truth of LILCO's facts would
not save its motion for summary disposition even if none of its facts had been
controverted, because they establish only that specified aspects of emergency
planning can be done but do not establish what will be done as required by
§ 50.47(a) cited above. LILCO, in its motion, would have the Board accept that
all questions related to how a response specified by the ten contentions will be
implemented is to be answered by reliance on the Commission's "best-efforts"
assumption under which the governments would have no choice but to respond
in conformance to LILCO's plan and delegate to it the authority it needs to
implement a response. LILCO's Statement of Facts contains nothing that would
compel that conclusion.
We have found that the "best-efforts" assumption is rebuttable in this case to
the extent that it leaves open the question of the adequacy of response. We do
not accept LILCO's argument because we are not free to gloss over important
factual matters by assumption without inquiry into the factual basis for that
assumption. The Commission itself was unwiIIing to take that step in CLJ-8613 where it raised factual questions relating to the adequacy of performance of
the State and County governments in an emergency response under the "bestefforts" assumption. Our analysis of the ten contentions earlier in this decision
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reaches the conclusion that there remain factual questions of adequacy of the
governments' response for each of them. Furthermore, Lll.CO's belief that the
"best-efforts" assumption compels but a single conclusion favorable to itself
has been controverted by the Intervenors in their response to LILCO's motion
because, while the State and County governments do not deny that they would
respond to an emergency with their best efforts, they assert that there is no basis
in this motion or in the record thus far compiled for determining the nature and
adequacy of their response.
We are also persuaded by Intervenors that LILCO's material facts do not resolve the question of how LILCO would acquire the legal authority to implement
the actions specified in Contentions 1-10. The "best-efforts" assumption is of
no assistance to LILCO in the face of sworn affidavits from Intervenors asserting that they would not and could not delegate their police powers to LILCO.
Affidavit of Mario M. Cuomo, Governor of the State of New York; Affidavit of
Michael Logrande.
We found no basis for concluding that an effective emergency response on
Long Island is impossible in our Concluding Partial Initial Decision. LBP-85-31,
22 NRC 410,427 (1985). Except to the extent that we found that the plan was
fatally defective in two areas and that there were other specifically identified
deficiencies or omissions, we found the LILCO plan otherwise workable. In
answers to the motion for summary disposition, the governments have urged us
to accept positions on factual matters that they have taken before us in the past
for which we had found that there was no merit and as to which the Board has not
been reversed on appeal or had the issues remanded. fur example, the affidavit
of Karla 1. Letsche includes two exhibits that cite in tabular form past testimony
on numerous contentions that have been heard and ruled upon. Likewise the
affidavit of Richard C. Roberts references such matters as evacuation shadow
and inaccurate evacuation time estimates which we have considered and decided
previously. Answer, Attach. 3, Exhs. B and C. We consider these efforts to be
improper.
It may well be that the governments continue to believe that an emergency
response in conformance with NRC regulations is impossible on Long Island.
However, to the extent that the Board has held to the contrary and has been
upheld on appeal, those matters are now seUled in this proceeding. The
governments are no longer free to press their views on matters that have been
decided against them absent a successful motion to reopen the record. The
matters in controversy now lie elsewhere and it will not advance the position
of any party to attempt to relitigate previously decided issues. The Board will
only hear evidence and decide issues on which the record remains open.
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Any position of the parties in the motion for summary disposition or in the
answer not responded to directly or inferentially by the Board is rejected as
unsupported in fact or law or is unnecessary to the rendering of this decision.
The parties will be afforded, at the appropriate time, the opportunity to present
their views on the issues that are to be heard in the remanded CLI-86-13.

C.

Order

Based upon all of the foregoing, the Board hereby ORDERS:
1. That "LILCO's Second Renewed Motion for Summary Disposition of
the 'Legal Authority' Issues (Contention EP 1-10)" of March 20, 1987, be, and
is, hereby denied: and
2. That the LILCO "Motion for Leave to File a Reply on 'Realism'" of
May 22, 1987, be, and is, hereby denied and the attached tendered Reply is
rejected.
THE ATOMIC SAFETY AND
LICENSING BOARD
Morton B. Margulies, Chairman
ADMINISTRATIVE LAW ruDGE
Jerry R. Kline

ADMINISTRATIVE ruDGE
Frederick J. Shon
ADMINISTRATIVE ruDGE
Dated at Bethesda, Maryland,
this 17th day of September 1987.
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION
ATOMIC SAFETY AND LICENSING BOARD
Before Administrative Judges:
Peter B. Bloch, Chairman
Dr. Walter H. Jordan
Dr. Kenneth A. McCollom

Docket Nos. 5D-445-0L·2
50-446-0L·2
(ASLBP No. 79.430-OS.0L)
Docket No. 50-44S·CPA
(ASLBP No. SS.S28-02.CPA)

In the Matter of

TEXAS UTILITIES ELECTRIC
COMPANY. st sl.
(Comanche Peak Steam Electric
Station, Units 1 and 2)

September 24, 1987

In this case, in which the owners of the Comanche Peak Steam Electric Station
are locked in litigation before other courts and regulatory bodies, a minority
owner of the project sought a declaration from the Licensing Board that: (1)
the lawyer for the majority owner should serve as a lawyer for the minority
owner, or (2) that it was entitled to have its own lawyer in these proceedings
without risk of civil liability for violating its obligations under the Ownership
Agreement, entered into by aU the owners of the project.
The Licensing Board chose not to deal with the issue as framed by the
minority owner. Instead it dealt with its concern with the obligations of parties
to respond to discovery requests. The Licensing Board stated that aU the owners
have independent responsibilities to respond fully to discovery requests and to
keep the Board fully and accurately informed. This means that the majority
owners, who need not provide counsel to minority owners, do have an obligation
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to kecp them sufficiently informed as that they may meet their independent
obligations.
The Licensing Board stated that it would deal with minority owners' need to
be represented by attorneys on a case-by-case basis.
RULES OF PRACTICE:

REPRESENTATION BY ATTORNEY

When a minority owner of a nuclear project is capable of hiring its own
attorney, it is not entitled to a declaration that the attorney for the majority
owner must represent it even against the will of the attorney. The Licensing
Board did not consider whether or not the majority's attorney had a contractual
obligation to represent the minority owner.
RULES OF PRACTICE:

DISCOVERY

Multiple owners of a nuclear project have independent responsibilities to see
to the completeness of responses to discovery requests and to the completeness
of the record. The majority owner must keep the minority owners well-enough
informed so that they may fulfill their obligation.

MEMORANDUM AND ORDER
(Brazos' Motion for a Declaratory Order)
MEMORANDUM
Brazos Electric Power Co., Inc. (Brazos), a minority owner in the Comanche
Peake project, filed a Motion for Declaratory Order on August 14, 1987.1 The
standing of Brazos to file this motion and its standing to file the related notices
of special appearance for counsel, have not been challenged; and we treat the
motion as properly before us.1
Brazos' motion has two alternatives. The first deals with its relationship to
Ropes -& Gmy, which is counsel for the Project Manager for the Comanche Peak
Steam Electric Station, which is owned by Texas Utilities Electric Company, et
1 We have considered Texas Utilities Elcc:trlc Company. 61 01.', (Applicl11ls') "Response to Brazos' Motion for
Declaratory Ordel' (Applicl11ls' Rc<potue). Stptember 8. 1987; the "NRC Stdt Response 10 Brazos Electric
Power Cooperative', Motion for Declaratory Ordcf' (Staff Response), September 14, 1987; CASE', Answer 10
8/14/87 Motion for Declaratory Order by Brazos Elcc:trlc Power Cooperative, Inc.• Stptember 8, 1987; and Motion
for Protective Order by Texas Mwlicipal Power Agency, August 14, 1987.
1 Brazos hu filed a "Motion for Permission 10 File Wriucn Response and Request for Oral Argumcnt," September
17, 1987. However,the Board feels that it ia adequately informed on the pending questions, and the motion and
request arc: thcrefcn denied.
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al., pursuant to a document called ''The Joint Ownership Agreement."3 This
part of the motion asks that the Atomic Safety and Licensing Board enter
an order declaring that the law firm of Ropes and Gray "shall continue to
represent Brazos in these proceedings with full recognition, acceptance and
discharge of its fiduciary obligations to Brazos." Alternatively, Brazos asks that
the Licensing Board issue an order permitting Brazos to obtain independent
counsel to represent it in these proceedings without becoming subject to suit by
Texas Utilities Electric Co. (lUEC) under the joint ownership agreement.
We agree with Ropes & Gray that it would be improper for us to order it to
become an auorney for a party under circumstances when it does not wish to
become attorney for that party and when other attorneys are already available to
the party. The only real issue appears to be whether the Board would interpret
the Joint Ownership Agreement by providing Brazos with an order requiring
Ropes & Gray to become the aUorneys for Brazos over the objection of Ropes
& Gray. No issue of safety or of procedural due process is presented. We agree
with TUEe that Brazos' potential liability under its own contractual agreement
is not a responsibility of this Board.
What this Board is concerned about is that it obtains full and accurate
information. It is the obligation of TUEC and of the minority owners to see
that the Board's information is full and accurate. The Project Manager, who is
represented by Ropes & Gray, has the independent responsibility to present us
with a full and accurate record (including providing full and accurate answers to
discovery requests), consisting of documents under its control and of documents
of whose existence they are aware. The minority owners also must, to the extent
they are able, present us with a full and accurate record.
The circumstances here are u!1usual because of the lack of cooperation among
the members of the ownership group. Under these circumstances, the Project
Manager must assist the Board by keeping minority owners sufficiently well
informed to fulfill their obligation to the Board. It would reflect adversely on
the character of the Project Manager, acting for all the Applicants, if it were not
diligent in fulfilling their obligations to the Board, including its obligation to
keep the minority owners informed. Furthermore, it must not impede minority
owners in the fulfillment of their obligations.
We note that in the circumstances of this case, we do not know enough about
the documents in the hands of the minority owners to know whether anyone has
been remiss in responding to discovery requests. In particular, we do not know
whether the documents are relevant to outstanding discovery requests.

3Su Brazos' Motion for Declaratory Order at 17 n.24. N(l(e Ihat the Project Manager acta "as agent for Ihe
Partieo." However, Ihe interpretation of !his clause in the unexpected cimJmstance now ellisting. where the parties
no longer ace Iheir interests as congruent, may be a very delicate matter aboot which we choose not to act.
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We have stated that Brazos has a legal obligation to this Board and to the
public, regardless of the financial consequences! It is similar to other obligations
of applicants, who may often be required to take costly actions in order to fulfill
their legal obligations. On the other hand, if the information is disclosed pursuant
to the Brazos' obligations to this Board, we would not expect TUEC to file a
law suit against them.
We agree with TUEC that
No known impediment prevents Brazos' lawyers from filing appearances on its behalf. Indeed, they have done so regularly, including six separate appearances in COIUlection with the
current "Motion" alone.s

We also continue to adhere to our own language6 that
We recognize the obligation of minority applicants, apart from any Board order, "to
provide accurate, relevant, and complete information" to both the Staff of Commission and
to this Board. No contractual agreement can negate that obligation.
We find that minority members are responsible for assuring the canpleteneSJ of our
factual record and the adequacy of factual responses to discovery • • • • Applicants must
either transmit to the Board the differing views of minority Applicants concerning factual
matters or must permit, without threat of legal action, minority applicants to bring factual
information to the parties and the Licensing Board.
In this respect, we find that Texas Utilities Electric Company has an obligation that
goes beyond its representations to us. Minority owners have independent responsibilities
to this Board. Texas Utilities must not interfere with them in any way in fulfilling those
responsibilities.

We also note that there has been no objection to Brazos' special appearance.'
Under the circumstances, Brazos' motion shall be denied.

ORDER
Upon consideration of the filings of the parties and the entire record in this
mauer, it is, this 24th day of September 1987, ORDERED:
The Motion for Declaratory Order filed by Brazos Electric Power Co.,
Inc. (Brazos), a minority owner in the Comanche Peak project, on August 14,
1987, is denied, except to the extent that the discussion in the accompanying

41t 1UEC or ether Applicants claim privilege tor a document, ether Applicants may await a Board determination
bel'ore filing &he document thermelves.
5Applicants' Respoose at 8·9.
6 Memorandum and Order, Appointment of Legal Counsel; Cluification of Discovery, unpublished, May 4, 1987,

.t4-5.
7 We do not anticipate permitting a general appearance by any minority member, but we will consider motions
for special appearances one at a time.
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memorandum may have clarified issues concerning which Brazos requested a
declaratory order.
THE ATOMIC SAFETY AND
LICENSING BOARD

Peter B. Bloch, Chairman
ADMINISlRATIVE JUDGE
Dr. Walter H. Jordan (by PBB)
ADMINISlRATIVE JUDGE
Dr. Kenneth A. McCollom (by PBB)
ADMINISlRATIVE JUDGE
Bethesda, Maryland
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

OFFICE OF NUCLEAR REACTOR REGULATION
Thomas E. Murley, Director

Docket Nos. 50-440

In the Matter of

50·441

CLEVELAND ELECTRIC ILLUMINATING
COMPANY, 6t sl.
(Perry Nuclear Power Plant,
Units 1 and 2)

September 14,1987

On November 7, 1986, Terry J. Lodge, on behalf of Sunflower Alliance,
Inc. (petitioner), submitted to the U.S. Nuclear Regulatory Commission (NRC)
a Motion to reopen the record in the Perry Nuclear Power Plant opemting license
proceeding and consider new contentions related to emergency planning or,
alternatively, for the Commission to issue an order to show cause why the
facility's operating license should not be modified or revoked on the basis of
alleged offsite emergency planning deficiencies. The deficiencies included the
adequacy of certain care centers that are to support emergency planning efforts
for the Perry facility; the adequacy of commitments with school districts for the
provision of buses, personnel, and facilities for use during an emergency; and
the adequacy of the Ashtabula County Medical Center for the decontamination
and treatment of exposed emergency workers. On February 25, 1987, the NRC
notified the Petitioner that the Motion would be considered as a Petition pursuant
to 10 C.F.R. §2.206.
The Director of the Office of Nuclear Reactor Regulation denied the Petition
based largely upon the evaluation of the Federal Emergency Management
Agency (FEMA) which evaluated each of the areas of emergency planning
related to the issues raised and found the state of emergency planning adequate.
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TECHNICAL ISSUE DISCUSSED:

EMERGENCY PLANS

Written commitments from school districts to provide facilities, personnel,
and equipment, particularly buses, in the event of an emergency are found
sufficient. Legally binding documents to determine what response would be
available in an emergency are not required. Public institutions are to be aware
of the role they may be called upon to play in an emergency and to formally
recognize that likelihood.

DffiECTOR'S DECISION UNDER 10 C.F.R. §2.206
INTRODUCTION

On November 7, 1986, Terry J. Lodge, on behalf of Sunflower Alliance,
Inc. (petitioner), submitted to the U.S. Nuclear Regulatory Commission (NRC)
a Motion to reopen the record in the Perry Nuclear Power Plant (perry) operating
license proceeding and consider new contentions related to emergency planning
or, alternatively, for the Commission to issue an order to show cause why the
facility's operating license should not be modified or revoked on the basis of
alleged offsite emergency planning deficiencies. The operating license for Unit
1 of the Perry facility was issued on November 13, 1986, to Cleveland Electric
Illuminating Company (CEI), et al. (Licensees). On February 25, 1987, the NRC
notified the Petitioner that the Motion would be considered as a Petition pursuant
to 10 C.F.R. § 2.206.
The Petition raises a number of issues. The Petition alleges that certain "care
centers" that are to support emergency planning efforts for the Perry facility
have inadequate provisions and arrangements to ensure that . the centers will
perform adequately in the event of an emergency. The Petition also questions
the adequacy of "commitments" with school districts for the provision of buses,
personnel, equipment, and facilities for use during an emergency. The Petition
notes that, in October 1986, the Northeast District of the Ohio Association of
Public School Employees, American Federation of State, County, and Municipal
Employees, AFL-CIO (OAPSE), voted not to participate in any drill or actual
evacuation activities involving the Perry facility. Finally, the Petition questions
whether the personnel and facilities of the Ashtabula County Medical Center are
adequate for the decontamination and treatment of exposed emergency workers.
On January 20, 1987, the Licensees submitted "Licensees' Response to
§ 2.206 Petition of Sunflower Alliance" (Licensees' Response). On March 3,
1987, the NRC requested that the Federal Emergency Management Agency
(FEMA) address the issues raised by the Petitioner. FEMA's Report on "Sun-
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flower Alliance 2.206 Petition" dated July 14, 1987 (FEMA Report) is attached
hereto as Exhibit A. My final decision in this matter now follows.
BACKGROUND
The Commission's regulations in 10 C.P.R. § 50.54(q) and (s) require the
submission and implementation of licensee and state and local governmental
emergency plans that meet the standards in 10 C.P.R. § 50.47(b) and Appendix
E to 10 C.P.R. Part 50.1 As described in the Memorandum of Understanding
between FEMA and the NRC (50 Fed. Reg. 15,485 (Apr. 18, 1985», FEMA
has lead responsibility for assessing offsite radiological emergency response
plans and preparedness.2 NRC assesses onsite emergency planning and reviews
FEMA's assessment of offsite plans for the purpose of making findings on the
overall state of emergency preparedness. See 10 C.F.R. § 50.47(a). The NRC
must find reasonable assurance that adequate protective measures can and will
be taken in the event of a radiological emergency at a nuclear facility licensed
pursuant to 10 C.F.R. Part 50.
For nuclear power plants licensed to operate after the NRC final rule on
emergency planning became effective (November 3, 1980), the NRC bases its
reasonable assurance finding for each operating reactor on (1) a review of
the FEMA findings and determinations as to whether state and local plans
are adequate and whether there is reasonable assurance that they can be
implemented, (2) a review of the onsite plans by the NRC, (3) a comprehensive
appraisal conducted by the NRC at the operating reactor site to verify the
implementation of the licensee's plan, and (4) the evaluation of a joint exercise
involving the licensee and state and local governmental organizations.
The Licensees' onsite emergency plan was submitted to the NRC in May
1981. The emergency preparedness implementation appraisal of the Licensees'
plan was conducted at Perry from February 25 to March 7, 1985. Certain
appraisal areaS (fifty-two specific items) were identified as requiring either
correction or improvement. All identified items were reviewed during subsequent
inspections in 1985 and 1986 and found to be satisfactorily resolved. The Perry
offsite plan was submitted in March 1983 by Ohio to FEMA for review and
. evaluation in accordance with 44 C.P.R. Part 350.3 On March I, 1984, FEMA
1 NUREG-06S4/FEMA-REP-l. Revision 1. "Criteria for Preparatioo and Evaluation of Radiologic:a1 Emergency
Response Plan. and Preparedness in Support of Nuclear Power Plants," provides guidance for the implementstion
of the ItIndudl in 150.47_
21n additioo to reviewing offsite emergency preparedness as requcsted by the NRC with n:spect to nuclear
facilities, FEMA has in place procedures let forth in 44 C.P.R. Put 350 for the assCllJllClll of the offsite plans
IUbmitted by state and local governments.
'The FEMA process for formal approval of otrlite plans is let forth in 44 C.P.R. Part 350. However, this fonnal
process need not be completed for the purpose of NRC licensing reviews either for operating plants or plants being
(Con/ilUUd)
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provided an interim report to the NRC on the offsite emergency plans for
Perry. FEMA concluded that, based on its review of the Ohio and Ashtabula,
Geauga, and Lake Counties' offsite radiological emergency preparedness plans,
there was reasonable assurance that the plans were adequate and capable of being
implemented in the event of an accident at the Perry site. A full-participation
exercise involving the Licensees and state and local organizations was conducted
on November 28, 1984. The NRC and FEMA evaluated the implementation
of the Licensees' onsite and offsite plans, respectively. The onsite portions
of such exercises are observed by the NRC; the offsite portions are observed
by FEMA and other members of the Regional Assistance Committee (RAC).4
On January 31, 1985, FEMA provided the NRC with its findings on the
exercise. FEMA reported that there were no deficiencies affecting public health
and safety; however, there were twenty-two other deficiencies of a lesser nature
that required corrective action by the State of Ohio and Lake, Ashtabula, and
Geauga Counties. On May 23, 1985, FEMA reported that the State of Ohio had
submitted an acceptable schedule of corrective actions for all of the identified
deficiencies. A partial-participation exercise involving the Licensees and state
and local organizations was conducted on April 15, 1986. On September 5,
1986, FEMA reported to the NRC that no deficiencies were found during the
April 1986 exercise and that the 1984 exercise deficiencies had been corrected.
In addition, Atomic Safety and Licensing Board (ASLB) hearings were held
on the Perry offsite plans, and contentions were litigated during the period April
9-12, 1985. The Petitioner was a party to this proceeding. The ASLB issued
a Partial and Concluding Initial Decision on September 3, 1985.5 The ASLB
authorized issuance of an operating license subject to the Licensees' satisfying
certain conditions related to offsite emergency planning.
In Supplement No.7 to the Perry Safety Evaluation Report,6 the NRC approved the Licensees' overall state of emergency preparedness subject to resolution of certain conditions of the September 3, 1985 ASLB Decision related to

licensed. The fact that FEMA Ipproval of offsite plans in ICCOrdance with Part 350 hIS not been rcc:eived for I
particular facility docs not mean that an inadequlte level of emergency prepuednCSl aists. During the IPprova1
process. FEMA may issue interim findings of rcasmable assurance that adequate mcuurea can be tUen in the
event of I ndiological emergency, which Ire based on reviews of emergency plans and exercise oboervatims.
4Thcre exists in each of the 10 ltandsrd fedenl regims I RegionaJ Assistance Commiucc (RAC) (formedy
the Regional Advisory CcmmiUec) chaired by I FEMA regimal official and having members from the Nuclear
Regulatory Commissim. Deputment of Health and Human Services, Department of Energy, Department of
Transportstion, EnvirauncntaJ Protection Agency, Department of Agriculwrc, and Deplrtment of Commerce. The
RACs assist ltate and local government officisls in the development of their ndiological emergency respmse plans
and review plans and observe exercises to evaluate the IdequlCY of these plan. and related preparedness. This
assistance does not include the 1cwa1 writing of stlte and local government plans by RAC members.
5 LBP-85-35, 22 NRC 514 (1985). The Atomic SafetY Ind Licensing Appeal Board Iffirmed this decision. AUB·
841,24 NRC 64 (1986).
6 NUREG-0887, "Safety Evaluation Report Related to the Operation of Pony Nuclear Power Plant, Units lind
2." Docket Nos. 50-440 and 50-441. Supplement No.7, November 1985.
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offsite emergency planning. On February 4, 1986, FEMA provided its supplemental findings on the offsite emergency preparedness conditions specified in
the ASLB Decision. FEMA concluded that the emergency preparedness issues
as specified in the ASLB Decision have been satisfactorily resolved.
On November 7, 1986, the Nuclear Regulatory Commission voted 4-1 to authorize the NRC to issue a full-power operating license for Perry Nuclear Power
Plant, Unit 1. In reaching its decision, the Commission explicitly considered and
approved emergency planning for the Perry facility.'
DISCUSSION
The Petition raises the following four specific issues calling into question the
adequacy of offsite emergency planning for the Perry facility:
(1) The adequacy of Geauga County reception/congregate care centers;
(2) The effect of the July 14, 1986 Jefferson Area Local School District
Superintendent's Letter;
(3) The effect of the Resolution of the Northeast District of OAPSE;
(4) The adequacy of the Ashtabula County Medical Center.
With respect to the first issue, the claim raised by the Petitioner is based
on the Affidavit by Mrs. Theresa M. Burling. Mrs. Burling cites a lack of
stored food, clothing, cots, or bedding at the schools that will serve as reception/congregate care centers in the event of an evacuation of the area near
the Perry site. Mrs. Burling also raises the issue of failure of contact and/or
discussion between the American Red Cross and school administrators. Finally, Mrs. Burling's Affidavit specifies that 12,891 evacuees are proposed to
be housed in these care centers. The FEMA Report indicates that an apparent
misunderstanding exists on the part of Mrs. Burling in that there is no requirement that the supplies referred to be stored in these reception/congregate care
facilities in advance of an emergency at the Perry plant. FEMA stated that the
current arrangements (i.e., a letter of agreement between the Red Cross and
Geauga County specifying that the Red Cross will provide cots, blankets, and
other items at the care centers and the use of the school food supply in addition
to local purchase for feeding purposes) are similar to other arrangements around
the country and that FEMA finds these arrangements to be adequate. All primary
(four each) and alternate (six each) designated reception/congregate care centers
other than Kent State University - Burton, a state-operated institution designated as a reception center for about 200 people, have entered into an agreement
with Geauga County and have copies of the Geauga County plan. These arrangements are satisfactory to FEMA. The Geauga County Emergency Operations
'CIl.8~22, 24 NRC 68S (1986).
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Center's Operation Group Staff includes the Geauga County School Superintendent and a liaison from the Red Cross. The Berkshire High School and West
Geauga High School facilities were evaluated by federal observers during the
1984 full-participation and 1986 partial-participation exercises, respectively. The
exercises conflrmed the availability and adequacy of these facilities as care centers. Regarding the capacity of the care centers, FEMA reports that the Geauga
County plan notes that approximately 2000 residents of Thompson Township
(Geauga County) live within the 100mile emergency planning zone (EPZ) of
the Perry plant The capacity of the four primary and six alternate care centers,
as specified in the Geauga County plan, is 12,891, well in excess of the 2000
Geauga residents within the 100mile EPZ. On the basis of its review of the
Geauga County plan, FEMA concluded that there was excess capacity in the
Geauga County centers.
With respect to the second issue, the Petition bases its argument on the
assertion that the NRC has required licensees to have in place before an
operating license is issued wriuen agreements or commitments from nearby
school districts to provide facilities, personnel, and equipment. particularly
buses, in the event of an emergency. The Petition also included a July 14,
1986 leuer from the Superintendent of the Jefferson Area Local School District
that the Petitioner alleges formally withdrew a previous commitment letter and
indicated that there is a lack of authority to make commitments for buses,
personnel, equipment. and facilities for use during an emergency. The Petitioner
has mischaracterized the July 14, 1986 leUer. In that letter, the Superintendent
focused on his legal authority regarding facilities and personnel in the event
of an emergency. In essence, the Superintendent noted that he was without
legal authority to permit the use of school district resources in an emergency
situation. The NRC recognizes this as the case, and has not in the past required
legally binding documents to determine what response would be available in
an emergency. Historically, public institutions have an outstanding record of
response in emergencies. What is important is for the appropriate institutions
to be aware of the role they may be called upon to play in an emergency
and to formally recognize that likelihood. A legal contract is not needed. The
Superintendent'S letter reflects that a legal contract does not exist In fact.
subsequent to the July 14, 1986 leuer, the Jefferson Area Local School District
reaffirmed its willingness to assist in an emergency. See 16 of the Hulbert
Affidavit attached to the Licensees' Response. Also, FEMA contacted the
Superintendent on March 2, 1987, to discuss the July 14, 1986 letter. According
to FEMA, the Superintendent pointed out that his letter of July 14, 1986, was
written to clarify a legal point and should not be taken to mean that the Jefferson
Area Local School District would not cooperate in disaster planning in response
to an accident at the Perry plant
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Regarding the remainder of commitment/agreement documents on file wherein the Petitioner alleges that facilities, personnel, and buses have not been
committed in a legally recognizable fashion, as stated above, legal contracts are
not required. It is the view of the NRC that the purpose of written commitments
is to reasonably determine and confirm the available resources and to ensure that
the providers are capable of providing those resources. Philadelphia Electric
Co. (Limerick Generating Station, Units 1 and 2), LBP-85-14, 21 NRC 1219,
1273 (1985). Historically, providers have responded when called upon to do so.
The issue of letters of agreement for school buses was first raised by the
Petitioner and litigated before the ASLB during the Perry emergency planning
hearings in April 1985. In its decision of September 3, 1985, LBP-85-35, supra,
the ASLB directed CEI to obtain letters of agreement from all school districts
regarding the supply of buses for evacuation purposes. On February 4, 1986,
FEMA notified the NRC that the State of Ohio had obtained letters of agreement
from the ten school districts identified in the Ashtabula County Radiological
Emergency Response Plan, the eight educational institutions in Geauga County,
and the ten school districts participating in Lake County. FEMA concluded that
these documents satisfied the terms of the ASLB decision.
In my view, the issue is not whether a particular institution believes it
has legal authority to perform some aspect of planning and preparedness. The
issue is whether the institution is likely to cooperate in disaster planning and
whether facilities, personnel, and buses will likely be available in the event of
a radiological emergency. Based on the above discussion, it appears reasonable
that the appropriate institutions, including the Jefferson Area Local School
District, are prepared to do their part
With respect to the third issue, the Petitioner argues that the Resolution
of the Northeast District of the OAPSE calls into question the availability of
emergency workers in the event of an emergency at the Perry facility. FEMA
had previously investigated a similar resolution passed by the Northwest District
of the OAPSE in response to a petition pursuant to 10 C.F.R. §2.206 related
to the Davis-Besse Nuclear Power Station! In its letter of November 14, 1986,
FEMA described that resolution as a nonbinding resolution and provided a status
report.' FEMA also noted that the Ohio Disaster Services Agency (ODSA) and
the Toledo Edison Company were meeting with the involved school systems and
union members to discuss the resolution and to schedule additional training. In
FEMA's view, the union members were willing to cooperate, attend meetings,
and participate in training related to their emergency duties. Based on these
events, FEMA had not revised its position that there was reasonable assurance

8 Toledo Edison Co. (Davis.Besse Nuclear Power Station. Unit 1). DD-86-17. 24 NRC 7S3 (1986).
'Memorandum (rom Richard W. Krimm, FEMA. to Edward L.lon1an, NRC. elated November 14. 1986.
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that adequate protective measures can be taken in the event of a radiological
emergency at the Davis-Besse facility.
With regard to the instant Petition, based on a November 13, 1986 letter
from the ODSA and a March S, 1987 training status report from CEI, FEMA
reported that similar training of union members in their emergency duties had
taken place around the Perry planL According to the CEI status report, twelve
bus driver training sessions involving 339 bus drivers had been conducted as part
of Perry offsite planning during 1986-1987. In addition, other training sessions
had been conducted for superintendents, transportation supervisors, building
principals, teachers, and custodians. In FEMA's view, the union members are
willing to cooperate, attend meetings, and participate in training related to their
emergency duties. As of this time, FEMA has not changed its position that there
is reasonable assurance that adequate protective measures can be taken in the
event of a radiological emergency at the Perry facility.
With respect to the fourth issue, the Petition alleges that the equipment,
personnel, and facilities at Ashtabula County Medical Center (ACMC) fail to
meet the requirements of the Joint Commission on Accreditation for Hospitals
(JCAH). Specific problems alleged include a joint ventilation system for the
hospital and the emergency room area in which contamination victims would be
treated; no isolated, designated area for holding of contamination victims; lack
of adequate training of emergency room and other staff of ACMC in the care of
contaminated victims; and inadequate preparations for ambulance transport of
contamination victims from ACMC to other hospitals in the event of a severe
radioactive release from the Perry plant in the direction of Ashtabula.
The issue of the adequacy of medical services was litigated before the
ASLB in the operating license proceeding. The Petitioner there sponsored a
contention asserting deficiencies in this area and presented evidence. The ASLB
rejected the contention and found that the training, personnel, and equipment
at designated hospitals within the emergency planning zone (EPZ) as well as
the medical resources available outside the EPZ were adequate. This finding
included arrangements for medical services of contaminated individuals.1o The
ASLB specifically noted that ACMC is accredited by the State of Ohio for
handling contaminated individuals. Furthermore, the Petitioner's assertion that
ACMC is not accredited by the JCAH is simply incorrect. See' 9 of the Hulbert
Affidavit attached to the Licensees' Response.
FEMA has also evaluated medical services in the event of an emergency at
the Perry facility. According to the FEMA Report, the medical staff at ACMC
demonstrated its capabilities and the adequacy of the hospital during the November 28, 1984 full·participation exercise. The one 1984 exercise deficiency at

10 LBP.8S.3S. 1111"'4. 22 NRC at S23·2S and S64-66.
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ACMC reported by FEMA - all equipment necessary to handle a contaminated victim was not demonstrated - was resolved during the 1986 exercise. FEMA concluded that ACMC is capable of treating victims of radiological
accidents. FEMA also reported that training sessions were conducted for the
staff at ACMC under the program, "Managing the Emergency Care of Radiation Accident Victims," on FebruarY 19-20, 1987. In addition, FEMA reported
that, since ACMC is outside the Perry 10-mile EPZ. it is not necessary to make
preparations for ambulance transport of contaminated victims from ACMC to
other hospitals in the event of a severe radioactive release from the Perry plant in
the direction of Ashtabula. The FEMA Report concluded that ACMC is capable
of treating victims of a radiological accident. In light of these findings, I find
the Petitioner's allegations to be without merit.
CONCLUSION
The Petitioner seeks the institution of a show-cause proceeding pursuant
to 10 C.F.R. § 2.202 to modify or revoke the operating license for the Perry
facility. The institution of proceedings pursuant to § 2.202 is appropriate only
where substantial health and safety issues have been raised. See Consolidated
Edison Co. of New York (Indian Point, Units 1, 2, and 3), CLI-75-8, 2 NRC
173, 175 (1975), and Washington Public Power System (wpPS Nuclear Project
No.2), DD-84-7, 19 NRC 899, 923 (1984). This is the standard that I have
applied to the concerns raised by the Petitioner in this decision to determine
whether enforcement action is warranted.
For the reasons discussed above, I find no substantial basis for taking the actions requested by the Petitioner. Rather, based upon the lengthy oversight and
review of emergency planning efforts at Perry by both the NRC and FEMA,
including the consideration of issues raised in the present Petition, and the consideration given to the emergency planning area by the Commission and its
Licensing and Appeal Boards, I continue to be of the view that emergency
planning and preparedness for the Perry facility are adequate. Accordingly,
the Petitioner's request for action pursuant to 10 C.F.R. § 2.206 is denied. As
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provided in 10 C.F.R. § 2.206(c), a copy of this Decision will be filed with the
Secretary for the Commission's review.
FOR THE NUCLEAR
REGULATORY COMMISSION
Thomas E. Murley, Director
Office of Nuclear Reactor
Regulation
Dated at Bethesda, Maryland,
this 14th day of September 1987.
[The attachments have been omitted from this publication but can be found in
the NRC Public Document Room, 1717 H Street, NW, Washington, DC 20555.]

242

DPRM-87-3

Cite as 26 NRC 243 (1987)
UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION
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Docket No. PRM 73-6

In the Matter of
WISCONSIN ELECmlC POWER
COMPANY, st sl.

August 20, 1987

The Nuclear Regulatory Commission is partially denying a petition for rulemaking submitted on behalf of Wisconsin Electric Power Company et al. which
included three proposals: (1) elimination of the requirement that armed security personnel carry an extra pair of corrective lenses, (2) reduction of the
mandated frequency of medical examinations for personnel under age 39, and
(3) elimination of the requirement that armed security personnel undergo a medical examination within the 30-day period preceding the annual physical fitness
test. The Commission has determined that granting the petition in its entirety
would not result in maintenance of the present level of assurance that the national
security and public health and safety would be protected. The Commission is
denying the petition insofar as the first two proposals are concerned. However, '
the Commission intends to issue a rule that would implement the third part of
the petition requesting deletion of a specified link between the timing of the
medical examination and the physical fitness test.
TECHNICAL ISSUES DISCUSSED
Physical qualifications for security personnel (10 C.F.R. Part 73, "Physical
Protection of Plants and Materials," Appendix B, "General Criteria for Security
Personnelj.
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DENIAL OF PETITION FOR RULEMAKING
I.

BACKGROUND

The Nuclear Regulatory Commission is responding to a petition for rulemaking dated December 2. 1981, filed by Shaw, Pittman, Potts, and Trowbridge on
behalf of the Wisconsin Electric Power Company, the Public Service Electric
and Gas Company, the Commonwealth Edison Company, the Yankee Atomic
Electric Company, the Northern States Power Company, and the Sacramento
Municipal Utility District. The petition requested changes in the qualifications
for armed security personnel set out in 10 C.F.R. Part 73, Appendix B, "General
Criteria for Security Personnel." Specifically, the Petitioners requested changes
to criteria I.B.1.b(l)(a), I.C, and I.E.
The changes the Petitioners requested would eliminate the requirement that,
at nuclear power plants or other facilities licensed to handle special nuclear
material, armed security personnel who need corrective lenses carry an extra
pair and the requirement that security personnel undergo a medical examination
within 30 days preceding an annual physical fitness test
The Petitioners, in an accompanying memorandum in support of the petition,
state that "the requirement for security personnel to carry an extra pair of
corrective lenses is an unnecessary nuisance to those personnel. It also makes
them subject to harassing inspections to check for their second set of eyeglasses
or contact lenses." The Petitioners also state that other federal and state agencies,
including:
the military services, the FBL the Immigration Service, ATF, the Customs Service, the GSA,
nor the District of Columbia Police Depanment or the Maryland State Police [do not] require
lerurity penormel to carry an extra pair of corrective lenses if their uncom:cted eyesight
faIls below a certain level This NRC requirement thus appean overly nringenL Moreover,
the requirement is often difficult to latisfy because carrying an extra pair of glasses often
leads to breabge or loss. Consequently, compliance can become an ineffective yet costly
exercise.

Regarding the requirement that security personnel undergo an annual medical
examination within 30 days of an annual physical fitness test. the Petitioners
"suggest that the two types of tests need not be tied to the same schedule, and
that the frequency of medical examinations should vary with age. • • • The
Petitioners [do] recognize the importance of regular physical fitness testing and
medical examinations for security personnel" and state that, under the revised
language proposed in the petition, "existing requirements for additional medical
examinations following serious illness, injury, disease or operation would not be
affected." The Petitioners reviewed the physical fitness and medical examination
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requirements of the various branches of the military service, the FBI, and similar
enforcement-related organizations with
responsibilities of equal or greater sensitivity than those of security officen at nuclear power
plants ••• [and conclude] that the present NRC requirements are excessively strict. In view
of the requirements in the military and at other federal and state agencies, the petitionen
recommend elimination of the Commission's present requirement tying medical examinations
to physical fitness testing schedules and modification of the Commission's overly rigid
medical examination schedule for young employees while maintaining all other requirements
in the existing qualification program.

The Petitioners included proposed amendments to the text of portions of
Appendix B to Part 73.

II.
A.

PUBUC COMMENTS

Description or Comments Received on Petition

The petition was published for comment in the Federal Register on February
16, 1982 (47 Fed. Reg. 6659). The NRC received thirteen comment letters. The
sources were as follows: Congress, 1; General public, 1; and Nuclear industry,

11.
Ten of the comment letters supported the petition, yet none of them contained
any technical information beyond that in the petition. One commenter argued
that broken eyeglasses are meaningful only if the entire guard force is engaging
in a response and pointed out that there has never been a callup of the total
guard force on site. Another commenter expanded on the medical examination
issue by describing the practices of certain other state and federal agencies.

B.

Response to Petition

On the first proposal regarding the requirement for the extra pair of glasses,
neither Staff reevaluation nor public comments have identified substantive ways
in which the proposed changes would either benefit the public or result in the
same level of protection provided by current regulations. While the need to carry
an extra pair of corrective lenses is not commonly required by persons charged
with public safety and protection, a requirement for a minimum acceptable
uncorrected vision is common.
A few examples of those public agencies whose regulations require extra
corrective lenses for their operational personnel are as follows. The Department
of Energy requires that armed personnel who need corrective lenses carry an
extra pair. Federal Motor Carrier Safety regulations provide that persons who
drive motor vehicles on behalf of motor carriers and who use contact lenses
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carry a spare pair on their person. The Coast Guard requires that a pilot (i.e.,
marine pilot) who needs corrective lenses have a spare pair available on the
vessel. Since the pilot is normally on the vessel bridge, a considerably smaller
area than a nuclear facility, this situation approximates actually carrying them.
On the other hand. most agencies charged with the protection of the public
set minimum uncorrected as well as corrected vision standards for their armed
personneJ.1 The NRC does not. It sets only corrected vision standards. In a
published report,2 the importance of good visual acuity for police officers is
documented. Officers deprived of optical correction are shown to have suffered
impaired performance in some tasks such as the we of firearms and pursuit of
criminals. With regard to pursuit, the experience of the Columbus, Ohio Police
Department is reported. In the period from December 1977 to June 1979, eleven
instances of damaged eyewear were reported, including one involving a fall and
six involving pursuit and apprehension of prisoners. One instance resulted in a
suspect not being apprehended. With regard to the use of firearms, the study
makes the statement that "point shooting was extremely poor at night with visual
acuities over 20/30."3 The experience of the New York City Police Department
shows that 20% of officer gunfights occur at distances greater than 20 feet The
importance of having an assured level of visual acuity is stressed by the authors.4
In March 1987. another study of the Columbus, Ohio Police Department was
published and provided further evidence that police officers must periodically
function with impaired vision. Also included in this published study were results
of a survey of police officers who routinely wear corrective lenses on duty. Of
the officers responding to the survey, 52% reported that their glasses had become
"dislodged" while performing their duties.'
Although agencies such as the Secret Service do not require that armed
personnel with vision problems carry an extra pair of corrective lenses, the
personnel themselves commonly do so. Moreover, the Secret Service and similar
agencies have stringent noncorrected vision standards for weapons-carrying
personnel. The Secret Service, for example. requires new recruits to have at
least 20/40 uncorrected vision.
A minimum vision standard was suggested in one of the public comments
to 10 C.F.R. Part 73 when it was published as a proposed rule. The commenter
suggested a vision standard as a substitute for the requirement to carry an extra
pair of corrective lenses. However. this proposed alternative. which suggested
1 Rkhard N. Holden, "Vision Standudt Cor La.". Enforcement: A Descriptive Study." JOIIT1ID1 0/ Polic. SCU1lC.
GNJ Admbti.rrratioll. 12 (1984). at 125.
2 lames E. Sheedy. "Police Vision Standudt." JOIIT1ID1 0/ Polic. SCU1IC. attd Admittisrratioll. 8 (1980). at 18.
3 Holden. '"Fa note 1. at 125.
4 Sheedy. lupra nOle 2, at 18.

'Gregory W. Good and Arol R. Augsburger. "Uncorrec:tcd Visual Acuity Standards Cor Police Applicants." JolU7llJl
Seu"". aNi Admittisrratioll. IS (1987). at 18.

0/ Poliu
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an uncorrected vision of 20/67 in the better eye, was rejected as making the
vision requirements too restrictive for NRC licensee guard force employment.
Since NRC has no noncorrected vision standards for armed personnel and
has not determined that a need exists to place such restrictions on licensee guard
personnel, the requirement to carry an extra pair of corrective lenses is necessary
to maintain the current level of protection. Furthermore, the need for good vision
standards for armed personnel is well recognized in the above-cited studies.
Therefore, in the absence of any minimum uncorrected vision requirement, and
in view of the Commission's determination not to reduce the present level of
protection, the NRC's current requirement for carrying an extra pair of glasses
by armed personnel will be retained.
With respect to the second proposal, NRC finds that an annual medical examination is necessary to ensure that the guard force personnel are physically able
to perform their duties and that there are no contraindications to participation in
the annual physical fitness testing. Annual or ''preparticipation'' medical examinations are common practice for young people who engage in sports or strenuous
physical activity. The Department of Energy, Secret Service, and U.S. Marshal
Service all require annual medical examinations regardless of age, as does the
Department of Labor for its mine rescue team testing. The Petitioners have not
presented persuasive evidence that a 3-year examination period will provide the
same degree of assurance achieved by the current annual requirement
With respect to the third proposal, the Commission recognizes that the
timing between medical examinations and a physical fitness test is primarily
a scheduling matter in' which the licensee requires discretion for efficient
management The present regulation requires the physical examination to be
scheduled within 30 days of the physical test The Commission agrees with
the Petitioners that there is no necessary relationship between this schedule
interval and the level of protection. The latter is satisfied in demonstrating
physical ability by an annual examination and an annual test. Accordingly,
the Commission recognizes that the timing between medical examinations
and physical fitness testing is primarily a scheduling matter in which the
licensee requires discretion for efficient management The current rule denies
this discretion. The Commission intends to implement this change by amending
the appropriate sections of Appendix B to 10 C.F.R. Part 73. However, as a
matter of prudence to protect the well-being of the guard force personnel, the
Commission believes that the interval between the medical examination and the
physical fitness tests should be minimized.
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m.

FINDINGS

Consideration of the petition and the public comments did not result in a
conclusion that granting the petition in its entirety would result in maintaining
the present level of assurance that the national security and public health and
safety would be protected. Since the Commission does not intend to change its
present policy, it is prudent to require that replacements for corrective lenses be
immediately available to armed security personnel in an emergency situation and
to require the continuance of annual medical examinations for all armed security
personnel. The NRC, therefore, denies the two parts of the petition proposing
those changes in the requirements.
For the Nuclear Regulatory
Commission
Victor Stello, Jr.,
Executive Director for
Operations
Dated at Bethesda, Maryland,
this 20th day of August 1987.
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Cite as 26 NRC 249 (1987)

CLI-87-11

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION
COMMISSIONERS:
Lando W. Zech, Jr., Chairman
Thomas M. Roberts
Frederick M. Bernthal
Kenneth M. Carr
Kenneth C. Rogers

In the Matters of
ADVANCED NUCLEAR FUELS
CORPORATION
(Import of South African Enriched
Uranium Hexafluoride)

Docket No. 11003928
(LIcense Application
No. ISNM-87005)

EDLOW INTERNATIONAL
COMPANY
(Import of South African Uranium
Ore Concentrate)

Docket No. 11003929
(License Application
No. IU-B7006)

EDLOW INTERNATIONAL
COMPANY
(Import of South African
Uranium Hexafluoride)

Docket No. 11003930
(License Application
No. IU-B7007)

EDLOW INTERNATIONAL
COMPANY
(Import of South African Enriched
Uranium Hexafluoride)

Docket No. 11003931
(LIcense Application
No. ISNM-B7008)
October 26, 1987

The Commission denies Intervenors' application for a stay. pending judicial
review. of CLI-87-9. 26 NRC 109 (1987). which held that § 309(a) of the Anti-
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Apartheid Act bars the importation of uranium ore and uranium oxide but not
other forms of uranium.
The Commission finds that Intervenors have made no showing of irreparable
injury sufficient to justify the issuance of a stay, nor have they demonstrated the
likelihood that they will prevail on the merits of their appeal.

ORDER
On September 21, 1987, the Commission issued CLI-87-9, 26 NRC 109,
holding that § 309(a) of the Anti-Apartheid Act, 22 U.S.C. § 5059(a), bars
the importation of uranium ore and uranium oxide into the United States. In
that decision the Commission also held that (1) importation of other forms
of uranium is not barred by the Anti-Apartheid Act; and (2) importation of
South African uranium ore and uranium oxide that are transformed into uranium
hexafluoride, or other uranium compounds that are substantially transformed
before importation into the United States, is not barred by the Act On September
24, 1987, Intervenors filed an Application for a Stay of that decision, seeking a
stay pending judicial review.
The Commission hereby denies Intervenors' Application for a Stay. Intervenors have made no showing of irreparable injury sufficient to justify the issuance of a stay. Moreover, Intervenors have failed to demonstrate that they are
likely to prevail on the merits of their appeal. Accordingly, Intervenors' request
for a stay is denied.
It is so ORDERED.
For the Commission*
SAMUEL J. CHILK
Secretary of the Commission
Dated at Washington, D.C.,
this 26th day of October 1987.

·Section 201 of !he Energy Reorganization Act. 42 U.S.c. 15841, provides !hat action of !he Commission shan
be dctcnnined by a "majority vote of !he mcmbcn present." Commissioners Roberts and Rogers were not present
when !his item was affirmed. Accordingly, !he formal vote of !he Conunission was 3-0 in flvor of !he decision.
Commissioners Roberts and Rogers, however, had previo\l5ly indicated !hat !hey would .pprove this paper and
had !hey been present !hey would have affirmed !heir prior votes.
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ALAB-875

Cite as 26 NRC 251 (1987)
UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION
ATOMIC SAFETY AND LICENSING APPEAL BOARD
Administrative Judges:
Alan S. Rosenthal, Chairman
Gary J. Edles
Howard A. Wilber

Docket Nos. 50-443-0L-1
50-444-0L-1
(OnsUe Emergency Planning
and Safety Issues)

In the Matter of

PUBLIC SERVICE COMPANY OF
NEW HAMPSHIRE, sf sl.
(Seabrook Station, Units 1
and 2)

October 1, 1987

The Appeal Board affirms in Part. and reverses and remands in part, the
Licensing Board's partial initial decision (LBP-87-lO, 25 NRC 177), authorizing
the issuance of a license for low-power operation (up to five percent of rated
power) of Unit 1 of the Seabrook facility.

RULES OF PRACTICE:

STAY APPLICATION

An application for a stay pendente lite shall be no longer than ten pages,
exclusive of affidavits. 10 C.F.R. 2.788(b).
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EMERGENCY PLANS:
ISSUANCE)

LOW-POWER LICENSE (STANDARD FOR

Commission regulations explicitly authorize the issuance of a low-power
operating license in advance of NRC or Federal Emergency Management
Agency review, findings, or determinations concerning the state of offsite
emergency preparedness or the adequacy of and capability to implement state
and local offsite emergency plans. 10 C.F.R. 50.47(d).

APPEAL BOARDS:

AUTHORITY (RELATION TO COMMISSION)

Appeal Boards lack the authority to strike down a Commission regulation. See
ALAB-865, 25 NRC 430, 439. Within the agency, only the Commission itself
has that power. See 10 C.F.R. 2.758(a); Metropolitan Edison Co. (Three Mile
Island Nuclear Station, Unit No.2), ALAB-456, 7 NRC 63, 65, 67 n.3 (1978);
Pacific Gas and Electric Co. (Diablo Canyon Nuclear Power Plant. Units 1 and
2), ALAB-4IO, 5 NRC 1398, 1402 (1977).

RULES OF PRACTICE:
REGULATION

CHALLENGE TO COMMISSION

Under the Commission Rules of Practice, a waiver or exception from
an applicable rule or regulation in a licensing proceeding is allowed only
where special circumstances with respect to the subject matter of the particular
proceeding are such that application of the rule or regulation (or provision
thereof) would not serve the purposes for which the rule or regulation was
adopted. 10 C.F.R. 2.758(b).

RULES OF PRACTICE:
REGULATION

CHALLENGE TO COMMISSION

Upon receipt of a petition for a waiver or exception from the application
of a rule or regulation and all submissions in support of or in opposition to
it, it becomes the presiding officer's duty to determine whether a prima facie
showing has been made that application of the rule or regulation would not serve
the purposes for which the rule or regulation was adopted. Upon a finding of
prima facie showing to that effect, the presiding officer must certify the matter
of the grant of the petition directly to the Commission for ultimate action. 10
C.F.R. 2.758(d).
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NEPA:

ENVIRONMENTAL IMPACT STATEMENT

In the discharge of its responsibilities under the National Environmental Policy Act (NEPA), the Commission requires that environmental impact statements
(EIS) be prepared by its staff with regard to every nuclear power facility.
REGULATORY GUIDES:

STATUS

Regulatory guides do not have the force of regulations. Regulatory guides
are issued for the basic purpose of providing guidance to applicants with
respect to, inter alia, acceptable modes of conforming to specific regulatory
requirements. Gulf States Utilities Co. (River Bend Station, Units 1 and 2),
ALAB-444, 6 NRC 760, 772-73 (1977).
NEPA:

POLICY STATEMENT ON SEVERE ACCIDENTS

The Commission's Interim Policy Statement on "Nuclear Power Plant Accident Considerations under the National Environmental Policy Act of 1969,"
45 Fed. Reg. 40,101 (1980), calling for the consideration in environmental impact statements of the more severe kinds of very low probability accidents is
not required by NEPA but is a matter of Commission discretion. Philadelphia
Electric Co. (Limerick Generating Station, Units 1 and 2), ALAB-819, 22 NRC
681, 697-99 (1985) (citing San Luis Obispo Mothers for Peace v. NRC, 751
F.2d 1287, 1301 (D.C. Cir. 1984), vacated in part and reh' g en banc granted
on other grounds, 760 F.2d 1320 (D.C. Cir. 1985».
NEPA:

ENVIRONMENTAL IMPACT STATEMENT (SABOTAGE)

A facility's environmental review need not consider the effects of sabotage.
See ALAB-819, 22 NRC at 697-701.
TECHNICAL ISSUES DISCUSSED
Steam generator tube integrity;
Degradation of heat transfer capability of cooling water systems because of
accumulation of aquatic organisms or debris;
Important to safety versus safety-related in the scope of quality assurance
programs;
Safety Parameter Display System;
Consideration of severe accidents in environmental impact statements;
Environmental qualification of equipment.
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APPEARANCES
Donald S. Bronstein, Boston, Massachusetts (with whom Carol S. Sneider
and Allan R. Fierce, Boston, Massachusetts, were on the brief), for the
intervenor James M. Shannon, Attorney General of Massachusetts.
Diane Curran, Washington, D.C., for the intervenor New England Coalition
on Nuclear Pollution.
Robert A. Backus, Manchester, New Hampshire, for the intervenor Seacoast
Anti-Pollution League.
Thomas G. Dignan, Jr., Boston, Massachusetts (with whom George H.
Lewald and Kathryn A. SeJJeck, Boston, Massachusetts, were on the
brief), for the applicants Public Service Company of New Hampshire,
el al.
Edwin J. Reis (Gregory Alan Berry on the brief) for the Nuclear Regulatory
Commission staff.

DECISION
Before us are the appeals of intervenors Attorney General of Massachusetts
(on behalf of that Commonwealth), New England Coalition on Nuclear Pollution (Coalition), Seacoast Anti-Pollution League (SAPL), and Town of Hampton,
New Hampshire, from the Licensing Board's March 25, 1987 partial initial decision in the onsite emergency planning and safety issues phase of this operating
license proceeding involving the Seabrook nuclear facility.l In that decision, the
Board authorized the issuance of a license for low-power operation (up to five
percent of rated power). The appeals challenge not only determinations made in
the decision but, as well, several earlier interlocutory rulings.2

n_

or

1 Su LBP-87-10. 2S NRC 1
The phue the proceeding involving ofl'site emergency planning issues remains
before a differently constituted licenaing Board_
21n contrast 10 the other three interVenor appellants. Hampton did not file a brief in IUpporl its appeal_ Rather,
in a May S, 1987 IUbmission in connection with its application for a stay the effectiveness of the partial initial
decision, Hampton "relield) upon and incorporateld) by rcferenceM the appellate briefs of the Attorney General
"[b)y way
further IUpport for [the stay) rcquest." Town of Hampton's Memorandum in Support of Application
for a Stsy of licenaing Board Order Authorizing Issuance
a license 10 Conduct Low Power Operation al
2. That action acan:cly was a aatisfactory IUbstilUte for a brief in support of its appeal from the decision and
Hampton did nol participate in the oral atgumenL

or

or

or
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Some, but not all, of the claims of error now at hand were also presented to
us in the context of the intervenors' applications for a stay pendente lite of the
effectiveness of the March 25 decision. In exploring whether the intervenors had
demonstrated a likelihood of success on the merits of their appeals (one of the
traditional stay criteria now embodied in the Commission's Rules of Practice),3
we examined each of those claims. Our conclusion was that the intervenors had
failed to establish the requisite degree of probability that one or more of the
claims would succeed.4
In reaching that conclusion, we stressed that it did not follow that the appeals
were "necessarily doomed to failure." As we observed:
To begin with, even on the issues raised in the stay applications, it is possible that a
full briefing will persuade us that the intervenors should prevail. All that we now decide
is that the stay papers do not themselves demonstrate the requisite high probability of
such success. Moreover, we do not consider on a stay application any possible Licensing
Board error not asserted by the movant!. Presumably, the intervenors will advance in their
appellate briefs claims of error that, perhaps because of the ten-page limit imposed by 10
C.F.R. 2788(b), were not included in their stay applications.'

It has turned out that full briefing and oral argument of the appeals have
provided no cause to alter our views on the previously considered issues.6 As
forecast, however, the intervenors advanced in their briefs and at argument
several assertions not presented in support of the stay applications. We have
found some of those assertions to be meritorious and to require a remand to the
Licensing Board for further proceedings.
We now examine the claims before us seriatim,
A. As the Coalition and the Attorney General acknowledge, 10 C.F.R.
50.47(d) explicitly authorizes the issuance of a low-power operating license in
advance of NRC or Federal Emergency Management Agency "review, findings,
or determinations concerning the state of offsite emergency preparedness or
the adequacy of and capability to implement State and local offsite emergency
3 Su 10 C.F.R. 2.788(e).
4 Su ALAB-86S, 2S NRC 430, 439-44 (1987). Detennining that a balancing of all four of the stay criteria let
forth in 10 C.F.R. 2.788(e) did not favor a grant of the sought relief, we denied the applications. Although they
were thereafter renewed bcl'ore the Canmiuion, it has not been necessary for that body to act upon them. This
is because, on June 11, 1987, the Canmiuim entered an order denying the applicants' motion to vacate a
previously-entered order that, by reason of orrsite emergency respmse planning cmsideratims having nothing to
do with the iasues cmsidered and decided in the March 2S partial initial decisim, barred the authorizatim of
low-power Seabrook operatim. Su CU-87-3, 2S NRC 875. As matters now stand, irrespective of the outcome
of the appellate review of the partial initial decision, ruch operatim cannot be commenced unless and until the
Commission accepts a recent applicants' filing u constituting a "bona fide utility orrsite emergency plan for
Massachusetts that satisfies the Commissim's threshold ~uirements." Id. at 876. Su i1l/ra note 102.5 ALAB-86S,lU{Jra, 2S NRC at 444.
6 Shortly after oral argument, however, we entered an order with respect to the two ruch issues cmcerned
with the adequacy of siren sound levels in certlin portims of the Seabrook plume exposure pathway emergency
planning zmc. S61 i1l/ra pp. Z'J3-75.
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plans." Notwithstanding this provision, both of those parties maintain that the
Licensing Board should not have authorized the issuance of such a license
here prior to the resolution of the still 'pending offsite emergency planning
issues. In the view of the Coalition, section 50,47(d) deprives it of hearing rights
guaranteed by section 189a.(I) of the Atomic Energy Act' and, accordingly, is
invalid. For his part, the Attorney General insists that the Licensing Board erred
in denying his petition seeking a waiver under 10 C.P.R. 2.758 of the application
of section 50,47(d) in this case.
1. The Coalition's claim need not detain us long. As we noted in denying the
stay applications, 8 we lack the authority to strike down a Commission regulation.9
Within the agency, only the Commission itself has that power. Should the
Coalition be dissatisfied with the ultimate result reached in this decision, it
will, of course, be free to renew its argument respecting the invalidity of section
50,47(d) in a petition seeking further Commission review.
2. The Attorney General's insistence that his waiver petition was erroneously denied stands on scant flrmer footing. In light of the terms of section 2.758(b), the provision in the Rules of Practice concerned with waivers
of regulations, that petition necessarily rested on the proposition that "special
circumstances with respect to the subject matter of the particular proceeding are
such that application of the. • • regulation • • • would not serve the purposes
for which the .•• regulation was adopted." Upon receipt of the petition and
all submissions in support of or in opposition to it, it became the Licensing
Board's duty to determine whether the Attorney General had made a prima facie showing to that effect. with the consequence that the matter of the grant of
the waiver petition should be certified directly to the Commission for ultimate
action. IO That Board answered that question in the negative and, accordingly,
denied the petition. 1I An examination of the Attorney General's explanation
of the foundation of his waiver theory makes manifest that this disposition was
compelled.
In his brief to us, the Attorney General directs attention specifically to
paragraph 11 of his flling below, which is said by him to contain the "gravamen"
of the waiver cIaimP That paragraph alleges that "there is no assurance that
[Seabrook] operation at full power will ever occur and if it does occur will
'42 U.S.C. 2239(1)(1).
8 Sec ALAB.865.lUpra. 2S NRC It 439.
9 See 10 C.F.R. 2.758(1); Melropoli/all Ediso" Co. (Thn:c Mile Island Nuclear Stltion, Unit No. 2). AUB-456,
7 NRC 63, 65, 67 n.3 (1978); Pacific Gar tJ1Id Electric Co. (Diablo Canym Nuclear Power Plant, Units lind 2),
AUB-410, 5 NRC 1398, 1402 (1977).
10 Sec 10 c.p.R. 2.758(d).
II Sec LBP·86-2S, 24 NRC 141 (1986).
12 Attorney GeneralJamcs M. Shannon'l Bricfin Support of Revcrsll of Licensing Board', PuWllnitial Decision
Authorizing Issuance of. Low·Power Operating License (May 6, 1987) [hereafter "Attorney General', Bricr') It
30.
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not occur for nearly a year, or possibly years." Thus, the paragraph goes on to
assert, "any possible benefits to be attained from commencing low-power testing
at this time wiII be far outweighed by the significant and irreversible adverse
consequences of such operation."
Given these asserted facts, the Attorney General tells us, the waiver criterion
set forth in section 2.758(b) is met Invoking a 1985 Commission decision in
Shoreham as his source,13 the Attorney General observes that "[t]he purpose
of allowing low-power operation to commence in advance of determination of
emergency planning issues is to allow for the testing and evaluation of plant
systems so that if a problem is discovered full-power operation will not be
delayed."14 Such a purpose, the argument proceeds, is not served "where, as
here, full-power operation is at least one year away, if ever."u This is because
"low-power operation typically lasts only three or four months and lengthy
delays between issuance of a low-power [license] and a full-power license require
that certain tests be performed again."16
In assessing the substantiality of this chain of reasoning, we may assume
without deciding that, as he maintains, the Attorney General established below
by affidavit that, inter alia, full-power operation is "at least a year away" because
of the refusal of Massachusetts communities and officials to participate in emergency planning for that portion of the Seabrook plume exposure pathway emergency planning zone (EPZ) located within the Commonwealth. For indulging in
such an assumption does not advance the Attorney General's cause. Crucial to
his thesis is the unspoken premise that any problem detected during low-power
testing wiII be susceptible of rectification within a matter of a few months after
that testing takes place. But in the very Shoreham decision to which the Attorney
General pointed in identifying the "purpose of allowing low-power operation
to commence in advance of determination of emergency planning issues," the
Commission exploded that premise. Immediately after stating that the "primary
benefit of early low-power operation is that it will allow the early discovery
and correction of unforeseen but possible problems which may prevent or delay
full-power operation," the Commission added the following footnote:
We nole that low.power lest programs for recently licensed reactors have identified problems
which have taken many months to correct and consequently have delayed full-power
operation. At Palo Verde, a pressurized water reactor, for example, a coolant pump design
problem identified during initial testing took over I year to correcL 17

13 Long Islmul lighting Co. (Shotdlam Nuclear Power Station), CU·85-12, 21 NRC 1587, 1590.
14 Attorney General's Brief .t 31.
15 Ibid.
16 Ibid.
17 CU.85.12, supra, 21 NRC It 1590 &. n3.
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In short. as the Commission itself has laid bare, experience teaches that early
testing may fulfill its intended purpose of avoiding possible delay in full-power
operation even if conducted a year or more in advance of the earliest time
at which such operation might be authorized. It need be added only that, as
observed in our stay opinion,18 in that same decision the Commission laid to
rest any suggestion that the possibility that full-power operation might never be
authorized could serve as a sufficient basis for precluding low-power testing.19
B. In the discharge of its responsibilities under the National Environmental
Policy Act (NEPA), the Commission requires that environmental impact statements (EIS) be prepared by its staff with regard to every nuclear power facility. The basic statement is developed in connection with the construction permit
application. On the operating license level, a second statement is issued which
in essence is a supplementation of the earlier statement.20
In fulfillment of this requirement, the staff issued in December 1982 an EIS
(labeled a final environmental statement or PES) covering Seabrook operation.
The Attorney General contends that, because there have been changed circumstances since that time, the staff was obliged to prepare yet another separate or
supplemental EIS, addressed to low-power operation, prior to the issuance of a
license authorizing such operation.
On this score, we are referred specifically to the September 1986 announcement of the Governor of Massachusetts to the effect that, because of his conclusion that the Seabrook EPZ could not be adequately evacuated, he would
not submit emergency response plans for the Commonwealth. This decision, the
Attorney General insists, poses "a significant, and perhaps insuperable, obstacle
to licensure."ll As the Attorney General sees it, the resultant uncertainty that
fuIl-power Seabrook operation wiII ever take place obligated the staff in the
fulfillment of its NEPA responsibilities "to weigh the costs and benefits of lowpower operation.''22 Inasmuch as the previously issued PES assertedly did not
undenake that task, the Attorney General reasons that a supplemental statement
is necessary.

18 S66 ALAB·S6S, '"PTa, 2S NRC at 446.
191n canmcn with the Coalition, the Attorney General asscr\S thll lCCIion 50.47(d) is invllid because it is
inccnsistenl with hearing rig)!ts guaranteed by the Atomic Energy Act. Althoug)! recognizing thlll 0 c.F.R. 2.758(1)
precluded !he LicensinS BOlrd from enlcrlSining I challenge to thll ICCIicn, !he Attorney 0encn.I nonclhelcss
urges thlt !he ''Soard could have. and ahould hlVC, considered Irguments act forth by the intervenors ccnccming
the invalidity or !he regulation in clcciding whclher wliver was wamnted."Attorney General', Brie! 1132 n.l1.
'fhiJ c1lim is without mcriL Sccticn 2.75S(b) expressly provides that the ",ole ground" for I waiver is thlt, in !he
"special circumstances" or the particular proceeding, the Ipplicatioo of the regulation IOUght to be waived would
not 'ervc the purposes for which that regulation was adopted.
10 Su 10 C.F.R. 51.20, 51.75, 51.95.
21 Attorney General', Brie! at 9.
2l1d.. It 11.
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The principal and decisive difficulty with this line of argument is that, as
observed in our stay decision,23 it was examined and rejected in the Shoreham
proceeding not merely by the Commission but by the Court of Appeals for
the District of Columbia Circuit as well.7A The Attorney General acknowledges
this consideration but offers a factual distinction between that case and this
one: whereas Massachusetts and its political subdivisions within the Seabrook
EPZ "have stated their refusal to participate [in emergency planning] cogently
and consistently," the county in which the Shoreham EPZ is located had
adopted an "arguably equivocal stance" which indicated that it "might well
cooperate in emergency planning.''15 That attempt to avoid the impact of the
Shoreham outcome is unavailing. True, the Commission did take note of
an apparent difference of opinion between the Suffolk County Attorney and
some county legislators respecting whether the county would participate in the
Shoreham emergency planning process.26 But immediately thereafter, it stated
that "[r]egardless of what is 'the County's' position •.• we do not believe
that uncertainty over the pending full-power issues mandates a Supplemental
Environmental Impact Statement or some renewed cost/benefit analysis.''27
The short of the matter is that there is nothing in the decisions of the
Commission and District of Columbia Circuit to suggest that either tribunal
hinged its conclusion that a supplemental EIS was not mandated by NEPA upon
a belief that the obstacles to full-power Shoreham operation would likely be
soon removed.28 Nor, as we stressed in the stay decision,29 is there cause to
hazard a guess respecting the relative degrees of uncertainty that Shoreham and
Seabrook will ever operate. To repeat what was there said, such speculation is
"not decisionally relevant,''30
C. At the threshold, the Licensing Board rejected a number of the contentions advanced by the Coalition. On its appeal, the Coalition maintains that
four of those rejected contentions should have been accepted by the Board for
litigation. We agree as to two of the contentions.31

23 SIC ALAB.86S, supra, 2S NRC at 439.
7A S" CU·8S.12,supra, 21 NRC at lS89; CU·84-9,19 NRC 1323,1326 (1984); ClliJmo v. NRC, Tl2 F.ld 972,
974-76 (D.C. Cit. 1985).
2.5 Auomey General', Brief at 13.
26 S" CU·8S.12, supra, 21 NRC at lS88.
2714. at lS89.
28 At oral argument, Ihe Attorney General pointed out !hat Ihe ClliJmo decision was rendered by Ihe Crort of
Appeal. 00 a auy motioo and !hat Ihere has been no "ultimate determination" on Ihe merits of Ihe eootroveny
in Ihat case. App. Tr. 83. But Ihat eonsideratioo does not mean !hat Ihe conclusions reached in Ihe decision are
not entitled to our respect. In any event, we are obliged, given Ihe absence of a contrary judicial determination,
to ac:c:ord full effect to applicable Commission pronouncements.
29 SII ALAB.86S, supra, 2S NRC at 436.

30 1bi4.
31 We need not and do not c:msider Ihe rejec:tioo of Ihose c:mtentions not embneed by Ihe Coalition's appeal
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1. Appendix A to 10 C.P.R. Part 50 contains a number of general design
criteria (GDC) that must be met by nuclear power facilities. Among others, GDC
14, IS, 31 and 32 are concerned with the maintenance of the integrity of the
reactor coolant pressure boundary. The rupture of a steam generator tube is one
of the events that will cause a breach of that boundary.
Coalition Contention I.V. asserted that the applicants had not demonstrated
compliance with GDC 14, IS, 31 and 32 "insofar and to the extent that
those GDC require a program for the inservice inspection of steam generator
tubes.''31 This claim rested principally on the proposition that the applicants'
commitment to foHow the procedures set forth in Revision 1 of Regulatory
Guide 1.83, entitled "Inservice Inspection of Pressurized Water Reactor Steam
Generator Thbes," is not enough to ensure the integrity of the Seabrook steam
generator tubes. To support this proposition, the Coalition pointed to the 1982
steam generator tube rupture at the Ginna nuclear facility, which had utilized
the Regulatory Guide 1.83 procedures in the surveillance of its tubes.3J
On September 13, 1982, the Licensing Board rejected the contention.34 It
held that:
Regulatory guides are not mandatory but when an applicant voluntarily accepts one as a
method of complying with GDC. then a Petitioner cannot be permitted to argue that this one
method of complying with this Commission's requirements would not be sufficient to meet
its demands.J "

In a subsequent decision responding to the Coalition's objection to that ruling,
the Board stated that:
Even if Applicants' compliance with Reg. Guide 1.83 is not conclusive as to compliance
with the underlying regulations (10 CFR Part SO, App. A, GDC 14, 15.31, and 32), it is
at least presumptive. Moreover, Intervenors have failed to specify how Applicants are in
non-compliance, and thus have failed to satisfy the pleading requirements.36

We agree with the Coalition that neither this reasoning nor the result can
stand and, thus, that Contention LV. must now be admitted. To begin with, it is

3lTr. 419 (July IS, 1982).
33Tr. 419·20 (July 15. 1982). Su also NECNP Supplemental Petition Cor Leave to Intervene (April 21, 1982)
at 51·52; NUREG-0896, "S.Cety Evaluation Report Related 10 the Operation of Seabrook Station. Units 1 and Z"
(March 1983) at 5-20; and NUREG·0909, "NRC Report on the Ianuary 25, 1982 Steam Generator Tube Rupture
at RE. Ginna Nuclear Power Plant" (April 1982) at 7·8 to 7·9.
In addition 10 its reliance upon the Ginna incident. the Coalition n~ the oc:currence oC problems at other
Cacilities possessing Jteam generators produced by the concern that manufactured both the Ginna and Seabrook
Iteam genentors.
34 Std.BP.8Z.76, 16 NRC 1029. 1067·68 (1982).
JS Id. at 1068.
36LBP.8Z·106. 16 NRC 1649. 1659 (1982).
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manifest that regulatory guides do not have the force of regulations. Rather, as
explained in our River Bend decision:
fur their part. and as their title suggests. regulatory guides are issued for the basic purpose of
providing guidance to applicants with respect to, inJer alia, acceptable modes of conforming
to specific regulatory requirements. But they are not regulations per se and are not entitled
to be treated as such; they need not be followed by applicants; and they do not purport to
represent that they set forth the only satisfactory method of meeting a specific regulatory
requiremenL Indeed, quite the contrary is true; the cover page of each guide states that
Methods and solutions different from those set out in .the guides will be acceptable if
they provide a basis for the findings requisite to the issuance or continuance of a permit
or license by the Commission.
In other words, a guide sets forth one, but not necessarily the only, method which an applicant
may choose to employ in order to conform to a regulatory standard. While the staff will
accept such a method, an applicant is not precluded from utilizing some other method which
it can demonstrate is appropriate in the particular case. Nor are other parties prec/uded/rom
demonstrating that the prescribed method is iNulequate in the particular circumstances of
the case.'J7

In light of this consideration, the question becomes whether the Coalition's
reference to the Ginna accident provided a sufficiently specific basis for the
contention. We entertain no difficulty in answering this question in the affirmative. Despite its observance of the procedures set forth in Regulatory Guide
1.83, the Ginna facility experienced a steam generator tube rupture. True, as
the applicants note, although manufactured by the same concern the Ginna and
Seabrook steam generators are not identical. But the difference in models is totally irrelevant for present purposes. Regulatory Guide 1.83 describes a generic
surveillance program that is said to be applicable to all pressurized water reactor steam generators, irrespective of manufacturer or model. Thus, the Ginna
incident gives rise to a possible inference that adoption of the regulatory guide's
surveillance program at Seabrook might not prevent a tube rupture that would
breach the facility's reactor coolant pressure boundary.
2. At Seabrook, tunnels between the facility and the Atlantic Ocean provide
a pathway for the intake and discharge of ocean water used both to condense
the steam exhausted from the plant turbines and to remove heat from various
structures, systems and components.38 In the event that these tunnels are unable
to provide cooling water flow during an emergency, the cooling tower at the

37 Gulf SIiJIU Utilitiu Co. (River Bend Station. Units 1 and 2). ALAB-444, 6 NRC 7ro. 772-73 (1977) (emphasis
supplied) (foocnotc omiued). See also COflSUl1Urs Power Co. (Big Rock Point Nuclear Plant). ALAB-725, 17 NRC
562.570 (1983) (it may be appropriate in cetUin circumstances to requite. higher level of performance or more
stringent measures of compliance than those established in regulatory guides).
38 Su SeabrOOt Final Safety Analysis Report (FSAR) (Amendment 61, November 1986) 9.2.5, ''Ultimate
lleat Sink," 10.1, "Summary Description," and 10.4.5, "Circulating Walt.r System."
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facility will be used as a source of fresh water to help remove heat from the
reactor and essential plant equipmenL39 Although the two means of heat removal
have separate sources of water (Le., the Atlantic Ocean and the basin associated
with the cooling tower), they rely upon the same set of heat exchangers to
transfer heat from safety-related structures, systems, and components.40
In its Contention IV, the Coalition stated:
The Applicant must establish a sUlVeillance and maintenance program for the prevention of
the accumulation of mollusks, other aquatic organisms, and debris in cooling systems in
order to satisfy the requirements of GDC 4, 30, 32, 33, 34, 35, 36, 38, and 39, which require
the maintenance and inspection of reactor cooling systems. The design, construction, and
proposed operation of Seabrook fail to satisfy these requirements.

The Coalition based this assertion on a May 19, 1982 Federal Register notice
in which the Commission discussed the accumulation of aquatic organisms and
debris in cooling systems!l In that notice, the Commission indicated that, as
a result of such accumulation, degradation of the heat transfer capabilities of
safety systems had occurred at several nuclear power plants.
The Licensing Board rejected the contention on the dual grounds that it lacked
basis and that the cooling system had been litigated in the construction permit
proceeding.42 We disagree and conclude that the contention should have been
admitted.
Both below and in the briefs filed on the Coalition's appeal, much of
the discussion concerning the admissibility of the contention focused on the
cooling water tunnels. But the contention extends more broadly to the possible
degradation of the heat removal capability of cooling water systems at Seabrook
as a result of the accumulation of marine organisms or debris.
It is undisputed that the Seabrook facility has a separate source of water (the
cooling tower basin) that is relied upon in the event that the 'normal source
(the Atlantic Ocean) is unavailable because of a failure of the cooling water
tunnels. But these two methods of heat removal are not independent because,
as noted above, the heat exchangers used by the cooling tower system are also
employed to transfer heat to ocean water under normal conditions. Thus, the
accumulation of marine organisms or debris in those heat exchangers could
prevent the removal of heat by either method. Such accumulation in heat
exchangers at nuclear power plants was one of the concerns expressed in the
Commission's May 19, 1982 Federal Register notice. The reference to this

39 Thc emergency fccdwater Iystem uses cooling water from Inother lource. Sec id., §§ 6.8, "Emergency
Fccdwater System," and 9.2.6, "Condensate Storage Facility."
40 Su id., Figwc 9.2-7, ''Ultimate Heat Sink." Sec also App. Tr. 124.
41 See 47 Fed. Reg. 21,653.
42S.. LBP-82-76, supra, 16 NRC It 1075.
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notice by the Coalition therefore provided a sufficient basis for the contention.43
In addition, inasmuch as all of the events giving rise to the concern expressed
in the notice occurred in or after 1980, that concern scarcely could have been
addressed in the construction permit proceeding conducted in 1975.
3. The remaining two of its rejected contentions brought to us by the
Coalition - II.A.l and II.B.2 - are directed to the scope of the applicants'
quality assurance programs for the design, construction and operation of the
Seabrook facility.44 As these contentions have the same basic thrust, we treat
them together. In contrast to our conclusions on the contentions regarding
the steam generator tube inservice inspection program and the cooling system
surveillance program, we agree with the Licensing Board that the quality
assurance contentions were not admissible at the threshold:"
Those contentions brought to the fore two different portions of the Commission regulations concerned with quality assurance: Appendix B to 10
C.F.R. Part 50 and GDC 1 in Appendix A to the same Part. Appendix B is
addressed to safety-related structures, systems and components - i.e., those
elements of the nuclear facility that must remain functional in the event of a
Safe Shutdown Earthquake to assure:
(1)

[t]he integrity of the reactor coolant pressure boundary.

(2)

[tlhe capability to shut down the reactor and maintain it in a safe shutdown
condition, or

(3)

[t1he capability to prevent or mitigate the consequences of accidents which could
result in potential offsite exposures comparable to the guideline exposures of [Part

1001.46

For all such structures, systems and components, Appendix B establishes specific
criteria governing, for example, the control of design activities, documents, and
materials; the performance of inspections and audits; and the maintenance of
quality assurance records.

43 At oral argument, the applicants discussed actions taken to pteVent the accumulation of marine organisms
or dcbri.•. App. Tr. 108·11, 123·2A, 128·29. The considenticn of these actiau, however, goes to the merits of
the ccntention and not its admissibility. Sec lIolUro" Ughli"g aNi p~, Co. (Allens Creek Nuclear Generating
Station, Unit I), ALAB·S90, 11 NRC 543, 547-49 (1980) (II c:cntention IlIge, licensing boards should determine
only if the c:cntenticn meets the basis and specificity requirements of 10 C.F.R. 2.71S(a) and, thus, should not
reach the merits).
44 Ccntention RA.l focuses upcn design and c:cnstruction; Ccntenticn II.B.2 upcn opcraticn.
4'The licensing Board rejcc:ted Ccntention n.A.l on the ground that the Ipplicants' design Ind ccnstruction
quality assurance program had been found satisfactory in the cautructicn permit proceeding.
LBP·82·76,
supra, 16 NRC It 1069·70. Contention II.B.2 WlS found to lack specificity. Id. It 1072 As will be seen, our
Iffirmance of the licensing Board', result is on entirely different grounds.
46 SIt Appendix A to 10 C.F.R. Part 100;,,. also
IslaM Ughli", Co. (Shoreham Nuclear Power Station,
Unit I), Al.AB·788, 20 NRC 1102, 1112·13 (1984).
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For its part, GDC 1 is addressed to a bro~der category of structures, systems,
and components: those that are important to safety (i.e., "provide reasonable
assurance that the facility can be operated without undue risk to the health and
safety of the public"4"). In contrast to Appendix B, GDC 1 does not set forth
any specific quality assurance criteria that must be observed. Rather, it requires
merely that there be a quality assurance program that provides confidence that
the "important to safety" elements of the facility will satisfactorily perform their
safety functions.
As we read Contentions II.A.1 and n.B.2, there is no claim therein that the
applicants' design, construction, and operation quality assurance programs failed
to apply the Appendix B criteria to those structures, systems and components
coming within the definition of "safety-related" contained in Appendix A to 10
C.F.R. Part 100. Rather, the gravamen of the contentions appears to be that
those criteria should have been applied to all elements of the facility having
some safety function, whether or not meeting the Part 100 definition. In the
basis supplied for the contention, the Coalition listed several such elements that
it deemed to warrant application of the criteria. Among them were, to cite but
one example, the motors for the reactor coolant pumps. While those motors well
may fall within the "important to safety" classification, they are not needed to
accomplish any of the objectives of a "safety-related" component.
In the circumstances, Contentions II.A.1 and II.B.2 constituted an impermissible attack upon a Commission regulation and, as such, were subject to the
summary rejection they received.48 There is simply nothing in the terms of
Appendix B to Part 50 to support the Coalition's thesis that the Commission
intended the quality assurance criteria contained therein to apply to each of
the multitude of facility structures, systems and components that perform some
safety function. Indeed, as we observed several years ago in Shoreham, the
Commission has made it quite clear that that was not its purpose.49
D. In the wake of the 1979 accident at the Three Mile Island facility,
the Commission imposed, through a "TMI Action Plan," a number of new
requirements applicable to reactor operation. Among them was the directive
to install a Safety Parameter Display System (SPDS) in each nuclear power

so.

47 Introduction to Appendix A to Part
48 See PlrilatUlphia El«rric Co. (Peach Bottom Atomic Power Station, Units 2 and 3), ALAD·216, 8 AEC 13,
20, modified Oil other ,rolllllis, CU·74-32, 8 AEC 217 (1974).
49 S.e ALAD·788,supra, 20 NRC It 11 18·19 (citing CU·&4-9, supra, 19 NRC It 1325). Su also Pacific Gas
alld Electric Co. (Diablo Canyon Nuclear Power P!anl, Units I and 2), CU·&4·14, 20 NRC 28S (1984). It is true
thlt the Commission has left the door open for M. particularized showing of clearly identified ..fety concerns"
warranting special quality ISSurance treatment for lome Mimportant to S1fety" item. 19 NRC It 1325. But, suffice it
to ny, the Coalition', contentions did not offer the prospect of ,uch I Mpartic:ularized showing." In this connection,
our examination of the Canmission', January 1982 Regulatory Agenda (to which the Coalition referred) disclosed
nOlhing thlt might ,uggest apeciaI quality assurance treatment for any of the equipment that the Coalition included
in the ltatc:ment of the basis for the contentions.
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facility's control room.5O The principal function of the SPDS is to aid the control
room personnel during abnormal and emergency situations in determining the
safety status of the plant and in assessing whether plant conditions warrant
corrective actions to prevent damage to the reactor core. This function is to be
accomplished by providing in a convenient location a concise display of critical
plant data.
In its Supplemental Contention 6, SAPL asserted broadly that the Seabrook
control room design did not comply with Commission requirements. In this
connection, SAPL referred to the provision in the TMI Action Plan relating to
the SPDS.
The hearing on the SPDS portion of Supplemental Contention 6 focused upon
eleven identified deficiencies in the operation of the SPDS. More particularly,
the evidence addressed the safety implications, if any, of a deferral of the actions
necessary to correct the deficiencies. On the basis of that evidence. the Board
concluded that some corrective action was necessary with respect to three of the
deficiencies prior to operation above the level of five percent of rated power. The
remaining eight deficiencies were found either to have already been corrected or
to be of sufficient lack of significance that corrective action could be deferred
to the first refueling outage without undue risk to the public health and safety.'1
In denying its stay application. we rejected SAPL's argument that the TMI
Action Plan mandates that all SPDS deficiencies be corrected before the facility
receives its low-power authorization.'1 Nothing advanced in SAPL's brief or at
oral argument prompts us to reconsider that determination. Nor are we persuaded
that the Licensing Board erred in denying SAPL's request that all NRC project
managers for Seabrook since April 1983 be compelled to testify respecting any
agreements between the Commission and the applicants related to the time at
which there must be a fully functional SPDS. The short answer to SAPL's
claim in that regard is that it has not established the possible relevance of that
testimony to either (1) whether the TMI Action Plan allows the deferral of
corrective actions if no undue risk to the public health and safety will result
therefrom; or (2) whether, in fact, there is reasonable assurance that the deferral
permitted by the Licensing Board will not adversely affect the public health and
safety.
On the latter score, SAPL maintains that such reasonable assurance is not
present with respect to three corrective measures that, according to the Licensing
Board, need not be accomplished prior to the first refueling outage. Those
measures pertained to (1) the containment isolation display, a device that depicts
'0 Su NUREG-0737. "Clarification of TMI Action Plan Requircmc:nts" (Novanber 1980) at 2-5. 3-54_ See ,,/so
Supplement 1 to NUREG-0737. "Requirements for Emergency Response Capability" (Generic Letter No_ 82-33)
(Dcccmbcr 1982). at 7-9_
'I Su LBP-87-10. supr". 2S NRC at 183-87. 194-205_
.51 See ALAB-86S. supra. 2S NRC at 443-44_

265

the open and closed status of valves that come into play when there is a need for
the sealing of the containment; (2) the data validation algorithms, a procedure
for treating several measurements of the same parameter (e.g., steam generator
water level) to obtain the desired signal for the SPDS; and (3) the tests of SPDS
computer response time under heavy loading.
Turning first to the containment isolation display, at present such a display is
available on the main control board but is not incorporated into the SPDS. By the
first refueling outage, the display must be so incorporated. Witnesses for both
the applicants and the staff testified that, for the interim, a modified display on
the main control board would suffice.53 SAPL does not refer to this testimony,
let alone explain why the Licensing Board erred in relying upon it. Moreover,
we were informed at oral argument that NRC staff personnel have verified that
the applicants had modified the display on the main control board in the manner
previously recommended by the staff.54
Moving on to the data validation algorithms, the staff's safety evaluation
expressed the concern that they might "not be sophisticated enough to ensure
valid data are displayed to the operator."55 This concern appeared to be limited
to the case where an off-normal signal might lead to a faulty measurement of one
of the parameters displayed by the SPDS. A staff witness indicated that, if such
a signal should change enough to affect adversely the information conveyed by
the SPDS, it would most likely activate an alarm on the main control board that
would alert the operators to the off-normal situation.56 Moreover, the operators
do not rely on SPDS information alone but are required to corroborate any SPDS
data with other control room information before taking any corrective action.57

Still further, Supplement No. 1 to NUREG-0737 requires that the operators be
. trained to cope with emergencies even if the SPDS is not available.58
Finally, SAPL insists that, before plant operation, the SPDS must be tested
under conditions of heavy computer loading to ensure that the SPDS provides
its data with the desired promptness. Two applicants' witnesses testified without
contradiction, however, that some level of plant operation is required to load the
computer to provide a test that will give representative SPDS response times.59

53Tr. 771-72. 965-66 (excepl where otherwise indicated '7r." citations arc to the Licensing Boarel'. SeptemberOctober 1986 hearing). rollowing a .wr review, the main control board display was changed to eliminate the
nndom positioning of the indicators of conlainmenl isolation valve llltus. thus correc:ting the most.enous potential
.ource of confusion for operators. Tr. 771-72.
54 App. Tr. 142. We nOCC this fact beeausc. in ilS brief, SAPL st:rcsscd that, al the time of the hearing below, the
iliff had not ascertained thll the modifications had been accomplished.
55 Eckenrode, fol. Tr. 822, Second Attachmenl at 10.
56Tr.985.
57 Walsh and Thomas. fol. Tr. 739 al Z. 6; Eckenrode, fol. Tr. 822 at 2.
58 Walsh and Thomas. fol. Tr. 739 al 2.
591cl. at 7.
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Additionally, a staff witness expressed doubt that the use of a simulated load
would produce meaningful results. 60
In light of the foregoing considerations, we conclude that the Licensing Board
correctly determined that the measures in question could await the first refueling
outage.61
E. As noted in Section B above, the Commission requires that an environmental impact statement be prepared by its staff with regard to the operating
license application for every nuclear power facility. On June 13, 1980, the Commission published an Interim Policy Statement calling for the consideration in
those environmental impact statements of the more severe kinds of very low
probability accidents.6l The Seabrook facility's Final Environmental Statement
(PES) documents the analysis performed by the staff in compliance with this
directi ve.6J
In its Supplemental Contention 3, SAPL claimed generally that the requirements of the Commission's Interim Policy Statement have not been met. Both
SAPL and the applicants moved for summary disposition of the contention. For
its part. SAPL maintained that the severe accident analysis set forth in the FES
was deficient. The applicants insisted that the analysis was adequate in all respects.
The Licensing Board viewed the summary disposition motions as raising
questions of law and not of fact. 64 After reviewing the FES, the Licensing Board
determined, as a matter of law, that the FES complied with the Interim Policy
Statement Accordingly, the Board denied SAPL's motion and granted that of
the applicants. 65
SAPL and the Attorney General contest this outcome. At the threshold, SAPL
asserts that the applicants' summary disposition motion raised issues of material
fact respecting the adequacy of the FES and, thus, an evidentiary hearing on
the matter was required. And focusing upon the specific content of the severe

6OTr.989.
61 SAPL atucla the qualifications of a auff wilncos who lCltilied with respect to lwo other defidencico (relating to
residual heal removalaystem lIow and cmlainmenl hydrogen cmcenlrltim) thaI the Licensing Board CCIIcluded
need nOI be corrected prior to low-power operatim (bul must be rectified by the time a full-power license is
issued). The Board did nOI accept, however. the lIaff position (advanced by thaI wilness) thaI the corrective action
for those deficiencies cculd be dcfcned until the firII refueling outage. And SAPL docs nOI explain why the Board
was canpelled 10 adopl its view that the deficiencies had to be cured before any level of operation was authorized.
61 S66 4S Fed. Reg. 40,101. 1.5 we have previously observed, this specialancntion given to luch highly improbable
acverc accidents is not required by NEPA but is a maner of Commission discrctim. Su Phila.ulphiD Electric
Co. (Limeric:lc Generating Station, Units 1 and 2), ALAB-819, 22 NRC 681, 697·99 (1985) (citing Sa" Luis
Obispo MOrMrZ for P6ac. Y. NRC,7S1 F.ld 1287, 1301 (D.c. Cir. 1984), wu:at6d i" part aNl ,,"', ." bQIIC
,ralll6d 0" otlur ,rowodr, 760 F.2d 1320 (D.c. Cir. 1985».
63 S66 NUREG-089S, "Final Enviroomental Statemenl Related to the Opentim of Seabroac Statim, Units 1 and
2" (December 1982), al S-47 to S-71 and Appendices E and F.
64 S.6 Licensing Board Memorandum and Order (May II, 1983) (unpublished) a130.
6$1d. II 34-3S.
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accident analysis presented in the FES, both SAPL and the Attorney General
argue that the analysis is inadequate in several respects.66
Our examination of the severe accident analysis contained in the FES has
given us no cause to upset the Licensing Board's determination. To be sure,
the analysis and the discussion of that analysis in the FES could have been
more extensive. But the same can be said of any analytic undertaking. All
that the Interim Policy Statement requires is "a reasoned consideration of
the environmental risks (impacts) attributable to [severe] accidents.'t67 We are
fully satisfied that the FES in issue fulfilled that requirement. Accordingly, an
evidentiary hearing on the intervenors' contrary claim would have served no
useful purpose.
.
In their appellate briefs, SAPL and the Attorney General list a substantial
number of alleged deficiencies in the severe accident analysis. We confine our
discussion here to the claims in this respect that are accompanied by some
explanation of their foundation.
To begin with, SAPL and the Attorney General contend that the staff was
obliged to select a single "worst case" accident for analysis and to emphasize the
environmental consequences of such an accident (e.g., early fatalities and latent
cancers) without regard to the degree of probability that the accident would occur. They thus object to the staff's discussion of environmental consequences in
the context of the likelihood of an accident bringing about those consequences.68
The objection is baseless. As above noted, the Interim Policy Statement requires
an analysis of the environmental risks associated with severe accidents. As is
commonly understood, and as the FES itself observed, 69 risk is the product of
the probability of an accident and the consequences of that accident should it
occur. A one-dimensional presentation directed only to consequences would not
have accurately reflected the risks attendant upon the accident(s) considered.70
Both SAPL and the Attorney General complain of the failure of the staff to
take account of such external events as earthquakes and sabotage that might
initiate, or exacerbate the consequences of, a severe accident The staff's
explanation of its position on this matter was that:

66 In his request for allay of the licensing Board's M.n:h 25,1987 partial initial decUion, the Attorney General
lS.erted that the FES bad fliled to include an .nalysis of severe .ccidents.1n ALAB·86S. we rejected that assertion
based on an initial review of the FES. At that time, however, we took no position on the .dequacy of the ,taff',
.nalysis or the overall propriety of the licensing Board', summary disposition determination. Se6 25 NRC at 440.
67 45 Fed. Reg .•t 40,103. The Interim Policy Statement applies to all accidents but SAPL and the Anomey
Genenl challenge only the llaff', analysis of seven: accidents.
68 See FES at S-52 to 5-5S.
691d. at S.M.
70Contrlry to SAPL', belief. the accident scenarios included in the llaff', analysis were sufficient to comply with
the lnterim Policy Statement mandate that there be • "reasoned consideration" of seven: .ccident risks. And there
is no greater merit to SAPL', claim that the ltaff', approach offended current Council on Environmental Quality
regulations. Nor is SAPL', reliance on put regulations of thlt Council any more persuasive. Su ALAB-SI9,
supra. 22 NRC .t 699-700.
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It is the staff's judgment that the radiological consequences of such events would not be
different in kind from those which have been treated. Moreover, there are design requirements
in 10 CFR 50, Appendix A, relating to effects of natural phenomena, and safeguards
requirements in 10 efR 73, ensuring that these potential initiators are in large measure
taken into account in the design and operation of the plant. The data base for assessing the
probabilities of events more severe than the design bases for natural phenomena or sabotage
events is beyond the state-of-the-art of probabilistic risk assessmenL In addition, the staff
judges that the additional risk from severe accidents initiated by natural events or sabotage
is within the Wlcenainty of risks presented for the sequences considered here.71

We find that explanation satisfactory. It is now settled that a facility's environmental review need not consider the effects of sabotage.72 With regard to
a severe reactor accident being accompanied by an earthquake, the Court of
Appeals for the District of Columbia Circuit has held that such a simultaneous
occurrence is of such low probability that it need not be factored into emergency
response planning.7) That being so, there is no reason why a combination of a
severe accident and a seismic event need be postulated in an environmental risk
analysis. In any event, in Appendix F the FES does contain an estimate of the
increase in early fatalities were evacuation delayed for one day (the most likely
consequence of a major earthquake having a destructive effect upon evacuation
routes).74
Finally, we reject SAPL's challenge to (1) certain of the assumptions contained in the staff's probabilistic risk assessment; and (2) the staff's discussion
of the major uncertainties present in its severe accident analysis. Suffice it to say,
on neither score has SAPL demonstrated an infirmity that might cast significant
doubt upon the staff's ultimate conclusions regarding the environmental risk
associated with severe accidents - the probability of such an accident during
reactor operation and the consequences of the accident should it occur.
F. The Coalition complains of the Licensing Board's disposition of its
Contention I.B.2. That contention was directed to whether the applicants had
satisfied the requirement set out in GDC 4 in Appendix A to 10 C.F.R. Part 50
that
Structures, systems, and components important to safety shall be designed to accommodate
the effects of and to be compatible with the environmental conditions associated with normal
operation, maintenance, testing, and postulated accidents, including 1055-of-coolant accidents.

71 FES It 5-48.
7lSu ALAB-819, supra. 22 NRC It 697-701.
7) Su SIl1I Ws Obispo MolMn for P6au, supra, 751 F.ld It 1305-09.
74Thlt estimate Iiso contradicts the Anorney Genenl's cllim that the FES does not ICCOunt for delaYI in the
cvacultim of the flcility's EPZ. The Anorney Generalllso IPpears to suggest that the Iliff should have estimlted
the number of early fatalities that would occur if cvacuatim of the EPZ never took place. We ICC no fClsm,
however, why the Iliff was required to indulge in such I patently unrealistic usumptim. Although cvacuation
might be impeded by weather cmditims or lome other external force. it is sc:arcely likely that it would be
foreclosed indefinitely.
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More particularly, as litigated, the contention focused upon the capability of
equipment subject to GDC 4 to continue to perform its intended function for such
period after the accident as might be necessary - i.e., whether the equipment
is "environmentally qualified."
1. One component in issue below was the RGS8 coaxial cable, used for
data transmission in the facility's computer systems. Under the Commission's
regulations, there are four different methods by which it might be demonstrated
that a component is environmentally qualified. In the case of the various types of
cable supplied by the vendor International Telephone and Telegraph Corporation
(ITI), two of those methods were employed. Specifically, for the RG 11 and
RGS9 coaxial cables, the applicants "[t]est[ed] an identical item of equipment
under identical conditions or under similar conditions with a supporting analysis
to show that the equipment to be qualified is acceptable.''7' For the RGS8 coaxial
cable, however, the applicants purported to invoke the method of "[t]esting a
similar item of equipment with a supporting analysis to show that the equipment
to be qualified is acceptable."76
The Coalition does not dispute that the RG 11 and RGS9 coaxial cables
were properly demonstrated to be environmentally qualified. It claims, however,
that, contrary to the finding of the Licensing Board,71 there was not such a
demonstration with regard to the RGS8 cable.
It appears from the applicants' equipment qualification file (EQF) pertaining
to lIT cables7s that the RGS8 cable was deemed environmentally qualified solely
on the basis of the tests performed on the RGS9 cable. According to a letter sent
by the cable vendor to Seabrook's architect-engineer and constructor, the RGS9
and R05S cables have "similar construction details," with the consequence that
the vendor was "confident" that the RGS8 cable "would have been approved"
had it been tested.79 Beyond the text of that letter, we have found nothing in the
file that could possibly provide any additional support for a conclusion that the
RGSS cable is environmentally qualified. so
We agree with the Coalition that the vendor letter was insufficient to establish
that the RGSS cable is environmentally qualified. As noted above, it was
incumbent upon the applicants to provide an analysis that demonstrated that
the test of the RG59 cable proved that the RGSS cable is acceptable. The mere
statement by the vendor that the two cables have "similar construction details"
"Su 10 C.F.R. 50.49(1)(1).
76 Stt 10 C.F.R. 50.49(1)(2).
71 S,. LBP-87-10, 1111'''', 2S NRC at 211.
78 By virtue of 10 C.F.R. 50.49, the applicants wen: RqUin:d to maintain EQFa which must, illltr alUr, record
the manner in which puticular equipment is determined to be enviraunentally qualified.
79COIlition's Exhibit 4, Electrical Equipment Qualification Flie No. 113-19-01, Rdc:n:ncc 4, Letter frem Joel
T. Sibley
to George Morris, United En8ineers & Coostruc:tolS, FebnlllY 11, 1983.
BOThe applicants' Environmental Qualification Assessment Report. which is included in the file, refers (It 4, 9)
to the contents of the vendor letter but otherwise docs not address the ROS8 cable.
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hardly constitutes such an analysis. Nor is there cause to attach weight to the
vendor's expression of "confidence" that the RGSS cable would have passed
muster had it been tested.
In this connection, while the RGSS and RGS9 cables contain the same materials, there are significant differences in the dimensions of their conductors and
insulation. More particularly, the #24 AWG (American Wire Gage) conductor
in the tested RGS9 cable has approximately one-half the cross-sectional area of
the #21 AWG conductor in the untested RGSS cable.11 And the insulation of the
former is over fifty percent thicker than that of the latter.81
In light of the foregoing, there is no apparent basis for the Licensing
Board's conclusion that the environmental qualification of the RGSS cable
was "adequately documented" in the applicants' EQF.83 Insofar as we can
determine from its decision, the Licensing Board relied for that conclusion
exclusively upon the vendor's letter and the data submitted in connection with
the tests performed on the RGS9 cable - characterized by the Board as the
"manufacturer's certification.''84 At the very least, the Board was obliged to
identify the portion of the EQF in which (in the Board's view) it was clearly
shown that the dimensional differences between the RGS9 and RGSS cables
were of such little importance that the test results for the RGS9 cable could
serve to qualify the untested RGS8 cable.
Accordingly, the segment of the environmental qualification issue concerned
with the RGSS cable must be returned to the Licensing Board. If unable to point
to anything in the existing record that establishes that the differences in the two
cables are unimportant for present purposes, the Board is to reopen the record
for a further exploration of the question whether the RG59 cable test results can
serve as the foundation for the environmental qualification of the RGSS cable.
2. We find a lack of comparable merit in the Coalition's insistence that the
Licensing Board erroneously determined that the staff's review of the applicants'
environmental qualification program was sufficient to assess the completeness
and adequacy of the program.
As a first step in that review and in order to ascertain the readiness of the
program for an audit, the staff examined in excess of one hundred EQFs, identified numerous deficiencies, and presented those deficiencies to the applicants for
corrective action.u Subsequently, the staff conducted a detailed audit of twelve
of the EQFs (in the instance of some of the files for the purpose, inter alia.
of determining whether those previously identified deficiencies had been cor11 SI. Coalition Exhibit 4. Reference I. at AI·A2; III also Slalldard Ilandboolfor Euctrical Ellgitulrs. §4-80
(D. Fmk &]. Carroll. 10th ed. 1969).
81 S,. Coalition Ellhibit 4, Reference I, at AI-A2.
13 LBP-87-1 0, IIIp,a, 25 NRC at 211.
84 Ibid.
85 S•• Coalition Exhibit 13; Tr. 696.
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rected).86 Six of the twelve files were found to contain deficiencies, summarized
by the Licensing Board as follows:
Of the six files, four called for supporting or clarifying information. They were: (a) one
file (#113-01-01) should be updated to include test information that had been provided
by Applicants during the audit, (b) a second file (11174·15-01) should be supplemented
to include additional infonnation justifying the use of a test sequence different from
that specified in IEEE 323.1974, (c) a third file (#113-06-01) should include a statement
specifying that submergence qualification was not required, (d) a fourth file (1I236-11.Q6)
should be supplemented to include clarifying test report data in the equipment summary
evaluation. (NECNP Exh. 11 at 2) Two of the six audit deficiencies addressed two specific
equipment items observed during a plant walkdown conducted as part of the audiL They
were (e) three internal wires and a tenninal block in a Umitorque Motor Operator (EQ Ftle
11248-37-01) were not identifiable and must be replaced with qualified components, and (f) an
ASCO Solenoid Valve (EQ File IINSSS-220-02) had two different equipment identification
numbers on it, which situation must be rectified. 87

The Coalition'S primary claim is that. given these disclosed deficiencies in
half of the audited EQFs, the Licensing Board should not have accepted the
environmental qualification program as adequate. We think otherwise.
To begin with, as the Board observed, four of the six deficiencies "merely
called for [the] addition of clarifying or supporting information already in [the
a]pplicants' possession.''88 The Coalition regards this as a major deficiency
because, in its view, 10 C.F.R. 50.49CJ) mandates that all records pertaining
to the environmental qualification of a particular component be contained in a
single EQF. But section 50.49CJ) does not explicitly set forth any such mandate
and the statement of consideration that accompanied its promulgation notes that,
although it must be maintained in "an auditable form," the record of qualification
need not be kept "in a central file."89 Indeed, the Commission observed, certain
records can be kept "at the vendor's shop."9Q This being so, if qualifying as
deficiencies at all, these four were of little significance.
One of the two remaining deficiencies relied upon by the Coalition was
equally insignificant. A temporary tag placed on a valve bore a wrong identification number. Before the valve was put into operation, that tag would be
removed. The permanent tag that would be left on the valve reflected the correct
number.91
Thus, only one of the six deficiencies in question - that relating to the three
unidentified wires and a terminal block in a Limitorque motor operator - was
86 Tr. 697-98.
87LBP.87-10. supra, 2S NRC It 208·09.
881d. It 188.
89 48 Fed. Reg. Z129, 2732 (1983).

90 Ibid.

91 Salvo, Thomas and Woodward, foL Tr. 357, Exhibil 7 al 2.
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of any consequence. The applicants are committed to rectifying this deficiency92
and we do not believe that, standing alone, it is sufficient to condemn the entire
Seabrook environmental qualification program. As we pointed out several years
ago in the context of quality assurance deficiencies:
In any project even remotely approaching in magnitude and complexity the erection of
a nuclear power plant, there inevitably will be some construction defects tied to quality
assurance lapses. It would therefore be totally unreasonable to hinge the grant of an NRC
operating license upon a demonstration of error·free construction. Nor is such a result
mandated by either the Atomic Energy Act of 1954, as amended, or the Commission's
implementing regulations. What they require is simply a finding of reasonable assurance
that, as built, the facility can and will be operated without endangering the public health and
safety. 42 U.S.c. §§ 2133(d), 2232(a); 10 C.F.R. § 50.57(a)(3)(i). Thus, in examining claims
of quality assurance deficiencies, one must look to the implication of those deficiencies in
terms of safe plant operation.93

These considerations are equally applicable to deficiencies in the documentation
of environmental qualification. 94
G. Finally, we are confronted with challenges to the Licensing Board's
rejection in separate interlocutory orders of two late-filed contentions concerning
the adequacy of emergency notification siren sound levels in certain portions
of the Seabrook EPZ.95 One of those contentions, sponsored by the Attorney
General, was addressed to the sirens installed in the Town of Merrimac in
Massachusetts. The other, put forth by SAPL, focused upon the sirens in the
Town of East Kingston, New Hampshire.
1. In our stay decision, we determined, inter alia, that there had not been a
sufficient showing of a likelihood of success on the merits of the attack upon the
disposition below of the siren contentions. As earlier noted,96 this determination
did not serve to deprive either the Attorney General or SAPL of the opportunity
to press that attack anew in their appellate briefs and at oral argument. Both of
those parties availed themselves of that opportunity.
Based to a large extent upon the disclosures at oral argument, we came to
the conclusion that it might be possible to resolve the differences between the
parties on the siren matters without the necessity to decide whether, as a matter

921d. It 1.
93 UIIio,. Electric Co. (Calliway Plant. Unit I), ALAB·740, 18 NRC 343, 346 (1983) (foocnote omitted).
94The Coalition Ilso maintains that the ,taff', ludit was premlture in thlt it should have been deferred until
the "clltensive revisions" called for by the preliminary review had been completed. New England Coalition on
Nuclear Pollution', Brief in Support of Appeal of Partial Initial Decision Authorizing Issuance of I License to
Operate It Low Power (May 8, 1987) It :z6.Z7. We an: pointed to nothing in the record, however, to ,uggest
that It least some of the deficiencies uncovered in the prclirninary review remlined uncorrected It the time of
the ludiL Insofar IS we have been told, none of the deficiencies disclosed by the ludit had also turned up on the
preliminary revicw.
95 Su Licensing Board Mcmonnda Ind Orders (March 23 Ind 25, 1987) (unpublished).
96 Su I"pTa p. 25S.
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of law, the contentions in question were improperly rejected at the threshold. We
gave effect to this conclusion in a July 30, 1987 unpublished memorandum and
order.
With respect to the Merrimac sirens, we had this to say:
I1lhe single area of present concern relates to the measuremenU of ambient background noise
levels - an important element in ascenaining whether the sirens satisfy the acceptability
standards of the NRC and the Federal Emergency Management Agency (FEMA). Compliance
with NRClFEMA standards may be achieved by assuring that siren sound pressure levels
exceed by 10 decibels the average measured summer daytime ambient sound pressure
levels. Tests were originally conducted in Januaty and, then, again, in March. At argument,
we were told that another set of measurements will be taken next month. As appears to
be recognized by the Attorney General (as well as his advenaries), this event may well
have a decided bearing upon any possible warrant for litigation in connection with the
Merrimac sirens. Accordingly, once those measurements have been acquired, the applicants
are to furnish them forthwith to both the other parties and this Board, together with a
full description of the method employed in taking the measurements. Upon receipt of this
information, the NRC staff shall (and any other party may) file comments with us addressed
to the acceptability of the methodology employed and the results reached. These comments
shall be placed in the mail no later than the fifteenth day following the date upon which the
applicants file and serve the information. The applicants are to advise us promptly if, for
some reason, the measurements are not taken, as planned, in AUguSL97

On the subject of the East Kingston sirens, we observed that:
I1lhe dispute as to their adequacy arose from the conduct of a test last January. According
to SAPL, that test demonstrated that the sirens would not produce the required sound
level. The staff's rejoinder, in the form of an affidavit, was that the test had not been
properly performed. The staff nonetheless appeared to acknowledge that the sirens had failed
to perform as intended; heavy snow, driving wind and subsequently falling temperatures had
reduced the efficiency of the sirens and their activation antennae. But corrective action is
underway. Such corrective action is planned for all sirens and activation antennae within the
Seabrook alert and notification system.

In the circumstances. it seems quite apparent that this matter is susceptible of resolution
without the need for litigation. More particularly. as no party appears to disagree, the sensible
course is to conduct another test during the corning winter. Obviously, it will be most helpful
if there is also agreement with regard to the test procedures that should be utilized and
the appropriate climatic conditions for the conduct of the teSL To this end, the staff is to
initiate discussions with the other parties interested in this matter (SAPL, the applicanu and
(possibly) the Attorney General) and to submit a report to us as to the outcome of those
discussions. 98

2. The Merrimac sirens were tested on August 19 and 20 and the applicants'
report was filed on September 17. Thus, under the terms of the July 30 order, the
97 Appeal Board Memorandum and Order (July 30, 1987) It 3-4 (footnoteS omitted).
981d. It 4-5.
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comments of the staff (and possibly other parties) on the information contained
in the report will be due shortly. We will require time, however, to evaluate
those comments.
In the discharge of the responsibility placed upon it in the July 30 order, the
staff advised us of the results of the negotiations with regard to the test this winter
of the East Kingston sirens.99 It appeared that there are some areas of agreement
among the interested parties (applicants, staff and SAPL) as to the conduct
of the test. It also appeared, however, that there are some significant areas
of disagreement. This circumstance led us to enter an order on September 17
directing the parties to submit memoranda by October 5 detailing their positions
on the matters on which agreement has not been achieved. loo
3. As is seen from the foregoing, it will be some additional time before
we will be able to resolve the siren questions before us. We perceive no good
reason, however, why the disposition of the numerous other issues presented by
the several pending appeals should be withheld in the meantime. Accordingly,
we are rendering our decision today on all but the siren questions. An opinion
on those questions will be forthcoming at a later date.
For the reasons developed above, the March 25 partial initial decision is

affirmed in I'&l and reversed and remanded in part. In addition, jurisdiction over
the issues pertaining to the emergency notification sirens is retained pending our
further order.
On the remand, the Licensing Board is to admit for litigation Coalition
Contentions I.V. (concerned with inservice inspection of steam generator tubes)
and IV (addressed to the accumulation of aquatic organisms and other foreign
matter in cooling systems). Moreover, the Board is to reexamine its disposition
of a portion of the environmental qualification issue in accordance with the
views expressed in section F of this opinion.
We need not now explore the extent, if any, to which the remanded issues are
relevant to low-power Seabrook operation. As earlier noted, 101 such operation is
now precluded by a Commission order prompted by offsite emergency response

99 s•• September 11. 1987 1 = from Edwin I. Rei!. Deputy Assistant General Counsel. 10 the members of this

Board.
looIn an August 31. 1987 letter. lUff counsel Rei! had informed us that he had been advised by ccunsel for
the Anomey General that. "as SAPL was principally interested in this matter. he would abide by any ag=ent
SAPL made concerning the testing of [the East Kingston}airens." Urmuprisingly. then, Mr. Rei!' September II
letter did not allude 10 any views of the Atlomey General On September 22. however. Allan R. Fierce lent us a
letter on the Atlomey General'a behalf indicating disagreement with aspecu of the proposed procedure for testing
the airens beyatd those assigned by SAPL and !epOrled in ata!! counsel'a September II letter. The explanation
for this devdopment was that. at or about the time iliff counselaolicited the views of the maul parties in late
August, the atlomey who had been the Atlomey General'a lead counse1 in this matter resigned his position 10
enter priwte practice.
101 S•• supra note 4.
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planning considerations extraneous to anything that the Licensing Board will
be looking at on the remand, We have no way of knowing whether, and if so
when, the Commission will conclude that the reasons undergirding the stay it has
imposed no longer obtain,lD2 Assuming that such a conclusion is reached prior
to the completion of the remand, and further assuming that the Commission does
not provide controlling guidance of its own on the subject, the Licensing Board
is to determine expeditiously the appropriateness of a renewal pendente Ute of
the low-power authorization contained in the March 25 decision,lOO In making
that determination, the Board should consider such factors as the bearing of the
remanded issues upon low-power operation and the then status of the resolution
of those issues,l04
Any conclusion reached by the Licensing Board on the question of authorizing
low-power operation prior to completion of the remand shall be incorporated in
a written order, If that question is answered in the affirmative, the order shall
not become effective for a period of ten days following the date of its service
to enable any dissatisfied party to seek appellate relief, 1M
It is so ORDERED,I06

FOR TIIE APPEAL BOARD
C, Jean Shoemaker
Secretary to the
Appeal Board

ID20n September 21, 1987, grounded upen !heir lubmission three days earlier of a utility emergency response
plan for !he Massachusetts poruen of !he EPZ. !he applicants moved to vacate !he Commissien', ,tay of low-power
o~tion. Responses to lhat motion are not &I yet due. Su September 23, 1987 Commissien order (unpublished).
1 lIn ccnnection wi!h its censideration of !he pending motien to vacate !he ,tay it had imposed, !he Commissien
mayor may not decide to examine as we1I!he question whelher our ranand should stand in !he wly of low-power
08:'!!tion.
1 The flct lhat we are retaining jurisdiction over !he siren issues does not provide an obstacle to !he aulhorization
of low-power operatien. A, previously noted, we cencluded in our stay decision !hat !here hid not been !he
requisite showing of a strong likelihood lhat !he licensing Board', ruling on !hose issues woold be overturned.
S46 ALAB-86S, lupra, 2S NRC at 441-43. A1!hough !he ultimate resolutien of !he issues mly remain uncertain,
nolhing !hat has been put before us since !he Ialdition of ALAB-86S persuades us lhat !here is now a sufficiently
high problbility !hIt !he intervenon' position will prevail to warrant stay relief. (In view of !his consideration,
we need not and do not examine here !he relatienship between offsite emergency notilicltien requiranents and
low-power (IS opposed to full-power) flcility operation.)
105 No limilar restriction aha1I exist wi!h respect to !he licensing Board'i dispositien of !he rananded issues in
I supplemental partial initial decision.
106 When confrcnted wi!h one or more appeals from In initial dccisien, it is our general practice to review
on our initiative any substantive determinll1ens ccntained in !he decision lhat may not hive been embraeed by
!he appeal(s). In !his instance, !he appeals covered all such determinlticns o!her !han !hose ccncemed wi!h !he
ccntentiens of !he Coalition and !he State of New Hampshire (not a party to !he appeals) respecting !he appliclnts'
emergency classilicatien and action level scheme. It Ippears !hIt !hose cententicns were ultimltely lbandoned and
!hus no lenger presented issues in controversy It the time !he partial initial dccisien was rendered. S •• LBP-87-IO,
lupra, 2S NRC It 183. Nenelhc1ess, !he licensing Board included in !he decision findings and ccnclusiens lhat
resolved !he matter in !he Ipplicants' flvor. Ttl.. It 190-94. Our review has disclosed nothing to Clst doubt upon
!he correctness of lhat disposition.
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VERMONT YANKEE NUCLEAR POWER
CORPORATION
(Vermont Yankee Nuclear Power
Station)
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The Appeal Board denies a request for reconsideration of its earlier decision
in ALAB-869, 26 NRC 13 (1987), rejecting a contention that had been admitted
by the Licensing Board in this operating license proceeding.
RULES OF PRACTICE:

INTERLOCUTORY REVIEW

Under the Commission's Rules of Practice, appellate review of interlocutory
Licensing Board decisions - such as an order granting a party's petition to
intervene, or admitting contentions and thereby granting a request for hearing
- is generally prohibited. 10 C.F.R. § 2.730(f). Under 10 C.F.R. § 2.714a(c),
however, an applicant may appeal such an order "on the question whether the
petition and/or the request for a hearing should have been wholly denied."
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RULES OF PRACTICE:
RULINGS)

APPELLATE REVIEW (INTERVENTION

The terms and spirit of 10 C.F.R. § 2.714a allow appeal boards to exercise
discretion concerning the need and desirability of reviewing other contentions,
once one admissible contention is found. ALAB-869, 26 NRC at 26.
RULES OF PRACTICE: HEARING PROCEDURES FOR SPENT
FUEL POOL EXPANSION PROCEEDINGS
Under the Commission's new "Hybrid Hearing Procedures for Expansion of
Spent Nuclear Fuel Storage Capacity at Civilian Nuclear Power Reactors," 10
C.F.R. § 2.1101 et seq., the admission of a contention does not automatically
trigger a formal hearing, but rather entitles the contention's proponent to file
written statements and to present oral argument, after which a hearing may be
ordered.
NEPA:

POLICY STATEMENT ON SEVERE ACCIDENTS

The National Environmental Policy Act of 1969 (NEPA), 42 U.S.C. § 4321,
does not require NRC consideration of beyond design-basis accidents because
they are, by definition, highly improbable - i.e., remote and speculative events. ALAB-869, 26 NRC at 30-31 (citing San Luis Obispo Mothers for
Peace v. NRC, 751 F.2d 1287, 1301 (D.C. Cir. 1984), aJJ'd en bane, 789 F.2d
107 S. Ct. 330 (1986». To the extent that the
26, cerl. denied, _ U.S.
Commission ever considers the environmental impact and risks of a beyond
design-basis accident, it does so as an exercise of discretion under its Interim
Policy on "Nuclear Power Plant Accident Considerations Under the National
Environmental Policy Act of 1969," 45 Fed. Reg. 40,101 (1980) [hereinafter
"NEPA Policy Statement"]. ALAB-869, 26 NRC at 31.
-0

NEPA:

POLICY STATEMENT ON SEVERE ACCIDENTS

The NEPA Policy Statement does not apply to license amendment procecdings for the expansion of the capacity of spent fuel pools by reracking. Ibid.
NEPA:

POLICY STATEMENT ON SEVERE ACCIDENTS

The NEPA Policy Statement provides for consideration of the risks of a
beyond design-basis accident scenario only where an environmental impact
statement (EIS) is already otherwise required. Ibid.
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NUCLEAR REGULATORY COMMISSION:
UNDERNEPA

RESPONSIBILITIES

As an independent agency, the Commission does not consider itself legally
bound by substantive Council on Environmental Quality regulations. See
Philadelphia Electric Co. (Limerick Generating Station, Units 1 and 2), ALAB819, 22 NRC 681, 700 & n.21 (1985) (citing Baltimore Gas and Electric
Co. v. Natural Resources Defense Council, Inc., 462 U.S. 87, 99 n.12 (1983»,
review declined, CLI-86-5, 23 NRC 125 (1986).
RULES OF PRACTICE:

CONTENTIONS (SCOPE)

An intervenor is bound by the literal terms of its own contention. Id. at 709.
NEPA:

POLICY STATEMENT ON SEVERE ACCIDENTS

The "special circumstances" exception in the NEPA Policy Statement which provides that the Commission's direction to the staff to include severe
accident considerations in future EISs was not to serve as a basis for opening,
reopening, or expanding any previous or ongoing proceeding, in the absence
of special circumstances - pertains only to proceedings already completed
or under way as of June 1980. 45 Fed. Reg. at 40,103. Examples of such
special circumstances include higher population density, proximity to man-made
or natural hazard, unusual site configuration, unusual design features, etc. Public
Service Co. of Oklahoma (Black fux Station, Units 1 and 2), CLI-80-8, 11 NRC
433, 434 (1980).
RULES OF PRACTICE:
COMMISSION

CERTIFICATION OF ISSUES TO

Major or novel questions of policy, law or procedure may be certified to the
Commission for its ruling at an appeal board's discretion. 10 C.F.R. § 2.785(d).

APPEARANCES
Ellyn R. Weiss, Washington, D.C., for intervenor New England Coalition on
Nuclear Pollution.
James M. Shannon, George n. Dean, and John Traficonte, Boston, Massachusetts, for the Commonwealth of Massachusetts.
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David J. Mullett, Montpelier, Vermont, for the State of Vermont
Thomas G. Dignan, Jr., and Kathryn A. Selleck, Boston, Massachusetts, for
applicant Vermont Yankee Nuclear Power Corporation.
Ann P. Hodgdon for the Nuclear Regulatory Commission staff.

MEMORANDUM AND ORDER
In ALAB-869, 26 NRC 13 (1987), we reviewed the Licensing Board's
decision admitting three contentions in this proceeding for an operating license
amendment authorizing the expansion (by reracking) of the capacity of the
spent fuel pool at the Vermont Yankee facility. See LBP-87-17, 25 NRC
838 (1987). We affirmed the Board's admission of most of contention 1 but
reversed its admission of contentions 2 and 3. Intervenor New England Coalition
on Nuclear Pollution (NECNP) and the Commonwealth of Massachusetts each
seek reconsideration of ALAB-869 insofar as we concluded that contention
2 (concerning the alleged need for an environmental impact statement (EIS»
should have been rejected.1 The State of Vermont supports the requests for
reconsideration, while applicant and the NRC staff oppose them. After giving
the parties' views full consideration,2 we affirm our decision in ALAB-869
rejecting contention 2.
1. As a preliminary matter, NECNP claims that we exceeded our authority
under 10 C.F.R. § 2.714a in even reviewing the Licensing Board's decision
admitting contention 2. Appellate review of interlocutory decisions in NRC
proceedings - such as an order granting a party's petition to intervene, or
admitting contentions and thereby granting a request for a hearing - is generally
prohibited. 10 C.F.R. §2.730(f). Under 10 C.F.R. §2.714a(c), however, an
applicant may appeal such an order "on the question whether the petition
and/or the request for a hearing should have been wholly denied." Applicant
appealed the Licensing Board's decision pursuant to this rule. NECNP argues
that, once we found contention 1 admissible, agency precedent permits us "to

this proceeding by virtue of our decision in ALAB·
869. It continues to participate (as docs the State of Vermont). however. as an "interested State" pursuant to 10
C.F.R. §2.71S(c).
2Because the ntionale for our decision concerning contention 2 was not fully explicated in any of the partics'
pleadings. NECNP points out that it has had no prior opportunity to respond to it. We therefore devote more
attention here to the partics' arguments than is ordinarily the case with requests for reconsideration. But su i",ra
note 3.
.
1 The Ccmmonwealth lost its status IS an intervenor in
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inquire no further." New England Coalition on Nuclear Pollution's Petition for
Reconsideration (August 10, 1987) at 3.3
NECNP has completely ignored our first, and independent, reason for reviewing the Licensing Board's decision admitting all three contentions. As we
explained:
In this case, at least as to applicant's objectioos to the admission of NECNP's contentions,
we might well conclude our review now, having found most of contention 1 admissible.
Applicant's complaints, however, are also directed to the admission of the Commoowealth's
contentioos I and 11. Although in admitting these contentions the Licensing Board combined
both of them with portions of NECNP contentioo 5 and renumbered them as contentions
2 and 3, we believe that applicant is nooethelen entitled to our further consideratioo of
its claim that the Commonwealth's petition "should have been wholly denied." We will
therefore also review the Licensing Board's dedsioo insofar as it concerns the admission of
contentioos'2 and 3.

ALAB-869, 26 NRC at 26. We were thus obliged to consider applicant's
complaint that the Commonwealth's petition to intervene and for a hearing
"should have been wholly denied." Because the Commonwealth's contentions
overlapped and thus were combined by the Licensing Board with portions of
one of NECNP's contentions, we could not logically rule on the admissibility
of those Commonwealth contentions without necessarily ruling on the related
NECNP contention as well.
We also concluded in ALAB-869 that, "[e]ven if the unusual procedural
posture of this case did not dictate our review of the other contentions,. • . the
terms and spirit of section 2.714a, as interpreted by our cases over the years,
are flexible enough to allow appeal boards discretion in this regard." [d. at 26
(footnote omitted). Nothing in NECNP's argument persuades us that we should
reconsider this view and the analysis underlying it See id. at 26-27.4
2. As we noted in ALAB-869, contention 2 is a combination of Commonwealth contention I and that part of NECNP contention 5 that asserted a nccd
for an EIS. See id. at 28, 36-38. The Licensing Board redrafted it as follows:

3l\'ECNP could have nised this point as an affirmative a'l!ument in rcspoosc to applicant" Ippealsnd in defense
of !he Liccruing Board', dccisioo, but failed to during !he initial briefing of this matter. Nonelheless, we have
taken l\'ECNP', e1even!h·hour argument into accoont here.
4l\'ECNP argues !hat this is not In Ippropriate proceeding in which to invoke !he discrctioo we have in aection
2.7141 because this is !he fi,.t proceeding under \he Canmissioo', new "Hybrid Hearing Procedures for Expansion
of Spent Nuclear Fuel Stonge Capacity at Civilian Nuclear Power ReactoIS," 10 C.F.R. 12.1101 ct seq. Under
!hcsc rules, !he Idmission of a contention does not autanaticllly trigger a formal hearing, but n!her entitles
!he cootention', propment to file written statements and to present on! Irgument, after which I hearing may be
ordered. The staff, however, points out !hat !he Commissioo intends !hat \he usual rules Ipplicable to petitions to
intervene and cootentioos Ipply to hybrid proceedings as wctJ. NRC Staff Response (September I, 1987) It 6-7.
See 10 C.F.R. 121117; 50 Fed. Reg. 41,662, 41,665, 41,670 (1985). See aLro 10 C.F.R. 121101.
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The proposed amendment would create a situation in which consequences and risks of a
hypothesized accident (hydrogen detonation in the reactor building) would be greater than
those previously evaluated in connection with the Vermont Yankee reactor. This risk is
sufficient to constitute the proposed amendment as a "major federal action significantly
affecting the quality of the human environment" and requiring preparation and issuance of
an Environmental Impact Statement prior to approval of the amendment.

LBP-87-17, 25 NRC at 864. We agreed with the Licensing Board's characterization of the scenario serving as the basis for NECNP's and the Commonwealth's
claims of increased risk as a "beyond design-basis accident." We disagreed,
however, with that Board's belief that the National Environmental Policy Act
of 1969 (NEPA), 42 U.S.C. §4321, mandated consideration of the risks of the
accident described in the combined contentions. Relying on the holding of San
Luis Obispo Mothers/or Peace v. NRC, 751 F.2d 1287, 1301 (D.C. Cir. 1984),
afI'd en bane, 789 F.2d 26, cert. denied, _ U.S. - . 107 S. Ct. 330 (1986),
we stated that "NEPA does not require NRC consideration of severe, beyond
design-basis accidents because they are, by definition, highly improbable i.e., remote and specUlative - events." ALAB-869, 26 NRC at 30-31 (footnote omitted). We also observed that. "[t]o the extent that the Commission ever
considers the environmental impact and risks of a beyond design-basis accident,
it does so as an exercise of discretion" under its Interim Policy on "Nuclear
Power Plant Accident Considerations Under the National Environmental Policy
Act of 1969," 45 Fed. Reg. 40,101 (1980) [hereinafter "NEPA Policy Statement"]. ALAB-869, 26 NRC at 31 (citing San Luis Obispo, 751 F.2d at 1301).
We went on to find, however, that the Commission did not intend to apply that
policy statement to license amendment proceedings like this. We also found
that the policy provides for consideration of the risks of a beyond design-basis
accident scenario only where an EIS is already otherwise required. By contrast.
here, NECNP and the Commonwealth contend that an EIS is required because
of the severe accident scenario they have described. Thus, we concluded that
the admission of contention 2 is neither required by NEPA nor authorized, in
the Commission's discretion, under the NEPA Policy Statement. Ibid.
NECNP argues that we have engaged in improper fact-finding in this analysis.
Noting that risk is the product of consequences and probability, intervenor
stresses that the focus of its concern in contention 2 is the asserted increased risk
from a severe accident involving the reracked Vermont Yankee spent fuel pool.
It claims that, in rejecting contention 2, we essentially made findings regarding
the consequences and probability of such an accident without a factual basis
or record. NECNP acknowledges that NEPA does not require consideration of
remote and speculative events, but it asserts that we erred in finding that its
postulated severe spent fuel pool accident is such an event. It further argues
that an occurrence is not remote and speculative merely because it is of low
probability, and that, in any case, a regulation of the Council on Environmental
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Quality (CEQ), 40 C.F.R. § 1502.22, requires analysis of reasonably foreseeable
catastrophic consequenccs of even low probability events. NECNP adds that a
reactor core-melt accident is not a precondition to a spent fuel pool accident and
refers to a recent draft report of the Brookhaven National Laboratory discussing
the possibility of a self-sustaining fuel cladding fire in a drained spent fuel pool
with high density racking. Finally, NECNP objects to our asserted use of the
NEPA Policy Statement to make factual findings, inasmuch as that statement
was adopted without the opportunity for public participation.
Despite NECNP's arguments to the contrary, we made no improper factual
findings in rejecting contention 2. Rather, we simply measured the contention
itself against what the law requires the Commission to consider. The principal
flaw in NECNP's challenge to ALAB-869 is that it conveniently overlooks the
wording and basis of the particular contention here at issue. The unequivocal
point of contention 2 - both in the forms originally proffered by NECNP
and the Commonwealth and as reworded by the Licensing Board. without their
objection - is that a severe reactor core accident, involving substantial fuel
damage, hydrogen generatioft and detonation, reactor vessel failure, and breach
of primary containment, would ultimately lead to an accident in the spent fuel
pool (housed within the same building as the reactor), the consequences of
which would be greater due to the increased number of fuel assemblies stored
there pursuant to the instant license amendment request. See New England
Coalition on Nuclear Pollution's Response to Board Order of February 27, 1987:
Statement of Contentions and Standing (March 3D, 1987) at 8-9,2-8 (especially
2-4); Contentions of the Commonwealth of Massachusetts (March 3D, 1987) at
1-2: LBP-87-17, 25 NRC at 864.
As the Licensing Board found (and neither NECNP nor the Commonwealth
has criticized), this reactor accident scenario, which is the key triggering event
for the spent fuel pool accident postulated in contention 2, has been characterized
as a severe, "beyond design-basis" event. LBP-87-17, 25 NRC at 845, 846,
854. See generally "Policy Statement on Severe Accidents Regarding Future
Designs and Existing Plants," 50 Fed. Reg. 32,138, 32,139, 32,141 (1985). The
court in San Luis Obispo. 751 F.2d at 1301, held that NEPA does not require
the Commission to consider the risks of such severe accidents in its licensing
proceedings. If the Commission is not required by law to consider the risks
of the triggering event in contention 2. it can hardly be required to consider
the even more attenuated risks of the spent fuel pool accident scenario NECNP
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and the Commonwealth have "spun-off' from that hypothesized severe reactor
accident.~

NECNP now posits, however, that such a beyond design-basis reactor coremelt accident is not a precondition for a spent fuel pool accident involving,
for instance, a self-sustaining fire. That may well be, but that simply was not
the basis or even the gist of the NECNP and Commonwealth contentions upon
which the Licensing Board ruled. Indeed, the Board's decision and wording
of contention 2 reflect throughout its understanding that the two contentions
sought consideration of the environmental risks of a severe reactor accident, as
complicated by a reracked spent fuel pool. NECNP and the Commonwealth
may have intended to litigate another type of spent fuel accident based on a
different scenario. But, as we have stated repeatedly, an intervenor "is bound
by the literal terms of its own contention" - and, in this case, by the terms
of the contention as described and reworded by the Licensing Board as well.
Limerick, supra note 5,22 NRC at 709.6
NECNP's argument that we improperly relied on the NEPA Policy Statement
to make factual findings binding on the parties reflects a complete misunderstanding of that policy and our application of it. As we noted in ALAB-869,
26 NRC at 31, and the court held in San Luis Obispo, 751 F.2d at 1301, that
policy statement represents an exercise of the Commission's discretion. That
is, it defines those circumstances in which the Commission staff, although not
required by NEPA, will nonetheless evaluate the environmental risks of severe
accidents. In ALAB-869, we concluded that there is no basis in the language of
the statement for including license amendment proceedings within the policy's
discretionary ambit No party has directly challenged that conclusion.
The Commonwealth nevertheless argues that this case falls within the policy
statement's "special circumstances" exception. In that provision, the Commission stated that its direction to the staff to include severe accident considerations in future EISs was not to serve as "a basis for opening, reopening, or
expanding any previous or ongoing proceeding," in the absence of a showing of
"special circumstances." 45 Fed. Reg. at 40,103 (emphasis added). Thus, on its
face, the "special circumstances" exception pertains only to proceedings already

~ NECNP', reliance on a CEQ regulatim (which WlS not cited in its contention) docs not aid its argumcnL As an
independent agency, Ibe Canmission docs not consider itself legally bound by subsuntive CEQ regulations. S••
Philadelphia Ekctric Co. (Limerick Genenting Statim. Units 1 and 2), ALAB·819, 22 NRC 681, 700 &. n.21
(1985) (citing Baltimlm Gas tvul Ekctric CO. Y. Natural RuolITcu D./.fIS. COllllCiI.lfIC., 462 U.s. 87,99 n.l2
(1983», rlyj...., dec/Uud, CLI-86-5, 23 NRC 125 (1986).
Moreover, the regulatim in question. 40 c.P.R 11502.22, is inapposite here. It is directed to those lituatims in
which an agency has already decided to prepare an EIS, but relClllnt information is Mincornpletc or una".ilable" due
to exorbitant costs or inadequate .tateo()f-the-art methodologies. The regulatim is calecrned with full disclosure,
requiring an agency to "make clear Ibat such information is lacking."
6 NECNP and Ibe Cornmmwcalth, of course, could submit a contentim Ibat artic:u1atcl the .ccident .cenario that
now is of cmccrn to Ibem, but they would have to satisfy 1hc criteria for late contentions in 10 C.P.R. § 2.714(a)(I).
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completed or under way as of June 1980 - clearly not this license amendment
proceeding. But assuming arguendo that the NEPA Policy Statement and its
exception somehow apply here, the Commonwealth has failed to show that this
proposal to rcrack a spent fuel pool presents the type of special circumstances
the Commission contemplated. The Commonwealth cites Public Service Co. of
Oklahoma (Black Fox Station, Units 1 and 2), CLI-80-8, 11 NRC 433, 434
(1980), where the Commission provided some examples of what might constitute a special circumstance warranting consideration of severe accident scenarios
- "higher population density, proximity to man-made or natural hazard, unusual
site configuration, unusual design features, etc." The Commonwealth's ipse dixit
that the proposed reracking of the Vermont Yankee spent fuel pool substantially
increases the risk to the environment falls far short of presenting a comparable
situation.
The Commonwealth also complains that we wrongly decided that NEPA
"prohibits" the admission of contention 2. We neither said nor meant to
imply that. Rather, our primary conclusion, which we reaffirm now, is that
the particular contention involved here - premised on a beyond design-basis
reactor accident - is not admissible because (1) as a matter of law, NEPA
does not requirc the Commission to consider the risks of such severe accident
scenarios, and (2) as a matter of discretion under its NEPA Policy Statement,
the Commission has not authorized the consideration of such contention in a
license amendment proceeding.
3. NECNP requests, in the alternative, that we certify to the Commission the
questions raised in connection with contention 2. Under 10 C.F.R. § 2.785(d),
we have the discretion to certify "major or novel questions of policy, law or
procedure" to the Commission for its ruling. In our view, however, ALAB-869
(as amplified here in response to NECNP's and the Commonwealth's requests
for reconsideration) involves no such major or novel issues, but rather the application of well-established court and NRC precedent and Commission policy.
In addition, NECNP and the Commonwealth have already petitioned the Commission for review of ALAB-869 under 10 C.F.R. § 2.786(b)(1). Certification
is therefore unnecessary, as the Commission will already have an opportunity
to consider their arguments.
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Reconsideration of ALAB-869. 26 NRC 13. is denied.
It is so ORDERED.
FOR THE APPEAL BOARD

C. Jean Shoemaker
Secretary to the
Appeal Board
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The Appeal Board denies an intervenor's motion for a stay pending appeal
of a Licensing Board decision authorizing the issuance of license amendments
for the expansion of the capacity of each of the spent fuel pools of the Diablo
Canyon facility.

RULES OF PRACTICE:

STAY OF AGENCY ACTION (CRITERIA)

The four factors to be considered in deciding whether to grant a stay, as set
forth in 10 C.F.R. 2.788(e), are: (1) whether the moving party has made a
strong showing that it is likely to prevail on the merits; (2) whether the party
will be irreparably injured unless a stay is granted; (3) whether the granting of
a stay would harm other parties; and (4) where the public interest lies.
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RULES OF PRACTICE:

STAY OF

AGE~CY

ACTION (CRITERIA)

Although none of the factors to be considered in granting a stay is necessarily
dispositive, the potential for irreparable injury and the likelihood of prevailing
on the merits generally get primary attention.
NEPA:

ENVIRONMENTAL ASSESSMENT

A NEPA environmental assessment must identify the proposed action and
include a "brief" discussion of the need for that action, the alternatives to
it, and the environmental impacts of the proposal and the alternatives. 10
C.F.R.51.30(a).
NEPA:

ENVIRONMENTAL ASSESSMENT (NRC DETERMINATION)

Upon completion of an environmental assessment, the NRC staff will determine whether (1) to prepare a full environmental impact statement ("EIS") or
(2) to issue instead a finding to the effect that the proposed action will have no
significant impact upon the environment (in which case an EIS is not necessary).
See 10 C.F.R. 51.31, 51.32.
RULES OF PRACTICE:

CONTENTIONS (ADMISSIBILITy)

To be admitted in a licensing proceeding, the basis of a contention must be
set forth with reasonable specificity. 10 C.F.R. 2.714(b).
NEPA:

CONSIDERATION OF SEVERE ACCIDENTS

NEPA does not require NRC consideration in an EIS or elsewhere of highly
improbable - i.e., remote and speculative - events. Vermont Yankee Nuclear
Power Corp. (Vermont Yankee Nuclear Power Station), ALAB-876, 26 NRC
276, 282 (1987) (citing San Luis Obispo Mothers for Peace v. NRC, 751 F.2d
1287, 1301 (D.C. Cir. 1984), aff'd en bane, 789 F.2d 26, cert. denied, _
U.S. __ 107 S. CL 330 (1986».
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APPEARANCES
Marcia Preston, San Francisco, California, for the intervenor Sierra Club.
Howard V. Golub, Richard F. Locke and Bruce Norton, San Francisco,
California, for the applicant Pacific Gas and Electric Company.
Benjamin H. Vogler for the Nuclear Regulatory Commission staff.

MEMORANDUM AND ORDER
I.
This proceeding involves the application of the Pacific Gas and Electric
Company for amendments to the outstanding operating licenses for its Diablo
Canyon nuclear facility. The requested amendments would permit the applicant
to increase the capacity of each of the facility's two spent fuel pools from 270
to 1324 spent fuel rod assemblies. The additional capacity would be achieved
by removing the existing storage racks and replacing them with so-called "high
density" racks that allow the storage of assemblies in closer proximity to one
another.
In a September 11, 1987 initial decision, the Licensing Board considered
each of the contentions of the Sierra Club, the single remaining intervenor in
the proceeding, that had been admiued for litigation.1 Concluding that none
of those contentions was meritorious, the Board authorized the Commission's
Director of Nuclear Reactor Regulation to issue the license amendments.
On September 24, 1987, the Sierra Club noted an appeal from that decision,
which appeal also embraces a challenge to a September 2, 1987 Licensing
Board order rejecting the Sierra Club's proffer of a late-filed contention.2
Accompanying the notice was a motion under 10 C.F.R. 2.788 for a stay of
the effectiveness of the September 11 decision pending the outcome of the
appeal. The stay motion is opposed by both the applicant and the NRC staff.
For the following reasons, we agree with those parties that the relief sought by

1 S•• LBP-87-2S. 26 NRC 168_ Two ClIher intcrvmOlS withdtew fran the proc:eedins and their contentions were
thereupon dismissed.
2 S.. LBP-87-2A. 26 NRC 159_ Before noting its appal fran !he initial decision. !he Sierra Club attempted to
take an independent appeal fran !he September 2 order. That endeavor failed because it was not countenanced
by 10 C.F.R. 2.714a. !he sole provision of the Rules of Practice permitting interlocutory appeals. S•• AIAB-873.
26 !I.'RC 154 (1987). ALAB-873 went on to observe. however. that !he order would be subject to challmge in
connection with any appeal the Sierra Club might take from !he September 11 initial decision.
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the Sierra Club is not warranted here. Accordingly, the motion is denied and
the previously entered interim stay dissolved.'
ll.
Consideration of stay applications requires us to apply the traditional stay
criteria enunciated by the courts and incorporated into the Commission's regulations.4 Those criteria are (1) whether the moving party has made a strong
showing that it is likely to prevail on the merits; (2) whether the party will be
irreparably injured unless a stay is granted; (3) whether the granting of a stay
would harm other parties; and (4) where the public interest lies. As we recently
had occasion to reiterate
[nlone of these facton is necessarily dispositive, but the potential for irreparable injury
and the likelihood that a movant will prevail on the merits generally get primary attention.
Moreover. lhe strenglh of a movant's showing on one of \Ilese factors determines how strong
the showing must be on other facton to justify a stay.'

With these principles in mind, we turn to the foundation of the Sierra Club's
assertion of entitlement to stay relief.
A. 10 C.F.R. Part 51 contains the Commission's regulations implementing
the National Environmental Policy Act of 1969, as amended (NEPA). Among
other things, with exceptions not relevant here, those regulations contemplate
that the NRC staff will prepare an environmental assessment of the proposed
licensing action.1S That assessment shall identify the proposed action and include
a "brief" discussion of the need for that action, the alternatives to it, and the
environmental impacts of the proposal and the alternatives.7 Upon completion
of the assessment, the staff will determine whether (1) to prepare a full
environmental impact statement (EIS), or (2) to issue instead a finding to

3 See Order of September 25. 1987 (unpublished). That order instructed Ihe applicant not to take any' action
sanctioned by the amendments pending our further order. We took this step immediately upon receipt of the stay
motion to Crlable I full and orderly examination of Ihe claims contained Iherein.
4 Su 10 c.F.R 2.788(c). Su g.n.rally T.xas Utili/its Eltclric Co. (Comanche I'I:aIt Steam E1=ie Statim.
Unit I), CU·864. 23 NRC 113. 121-22 (1986) (citing Virginia P.rroltum Jobbm As.r'1I Y. FPC. 259 F.2d 921.
925 (D.c. Cit. 1958). and Waslling/OII M./ropolilall Ar.a TrtuUi/ COIMI'II Y. Holiday Toun./lle .• SS9 F.2d 841
(D.C. Cit. 1977».
$ Public S.rvic. Co. of N"" lIampsllir6 (Seabrook Station. Units 1 and 2). ALAB-86S. 25 NRC 430. 43S (1987)
(citing for the ICCOOd proposition Cuomo Y. NRC. 772 F.2d 972. 974 (D.C. Cit. 1985».
6 Set 10 C.F.R. SI.21. SI.2.5. The exceptions are ret forth in 10 C.F.R S1.2O(b) (which lists the tYJ>CII
of actions Ihat require in aU circumstances .n environmental imp.ct .tatement or .upplement !hereto) and
10 C.F.R SI.22ee) (which identifies those categories of .ctions that the Commission has dclermined do not
individuaUy or cumulatively have a significant effect on Ihe human environment).
7 Set 10 c.F.R. SI.30(a).
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the effect that the proposed action will have no significant impact upon the
environment (in which case an EIS is not necessary).·
1. It is undisputed that such an environmental assessment was prepared in
connection with the proposed reracking of the Diablo Canyon spent fuel pools.
On the basis of that assessment, the staff
concluded that there are no significant radiological or non·radiological impacts associated
with the proposed action and that the proposed license amendments will not have a significant
effect on the quality of the human environment. Therefore, the Commission has determined,
punuant to 10 CFR 51.31, not to prepare an environmental impact statement for the proposed
amendments.'

None of the timely-filed contentions admitted for litigation and actually heard
expressly challenged the sufficiency of the staff's environmental assessment or
asserted that a full EIS was required. IO Rather, it appears that specific claims
to that effect surfaced for the first time at the outset of the evidentiary hearing
on June 16, 1987,11 The Licensing Board declined to entertain the attempted
oral presentation of the claims and directed that they be submitted in writing. 12
Thereafter, on June 29, the Sierra Club filed a motion seeking to have this
additional contention admitted to the proceeding:
The proposed action significantly increases the consequences of loss of cooling accidents in
that a loss of water in the spent fuel pools could lead to spontaneous ignition of zirca1loy
[sic] cladding of the fuel elements in the high density configuration with significant releases
of radiation. 13

The motion explained that the contention was grounded upon a January 1987
draft report prepared by the Brookhaven National Laboratory, entitled "Beyond
Design-Basis Accidents in Spent Fuel Pools (Generic Issue 82)" (hereafter

8 SII 10 c.F.R. 51.31. 51.32
'Envirtrunental Auessment by the Office of Nuclear Reactor Regulatim Relating to the Expansion of Spent Fuel
Pools, Facility Operating License Nos. DPR·80 and DPR·82, Pacific Gas and Electric Company, Diablo Canyon
Nuclear Power Plant, Unit Nos. 1 and 2, It 12, received into evidence below as NRC Staff Exhibit 2 (fr. 298).
lOIn this cmnectim, nothing in those: admil!c:d cattcntims appears 10 cmbraCIC the: Sic:rra Club', claim in i~
stay papm that the envirtrunentalasscssmcnt did not adequately consider alternatives 10 the reracking proposal.
Although Contention 1(B)7 refcm:d 10 the failure of ccruin "Rcporu" to discuss specified alternativc:s. in
Contention I(A) the Sic:rra Club indicated that, by the term "Rcpons," it had reference: to documents generated
by the appliCanL In any event, we: think the: attack Upal the: envirtrunentalllsessment', treatment of alternatives
10 be: far wide: of the mad<. For example, corurary 10 the Siena Club', uscrtim that it was ignored. the: dry cask
atongc system alternative: was discussed It page 4 of the environmental assessment.
11 Tr. 142-49.

12 Tr• 291, 630.
13 Motion 10 Include Issues Raised in Generic Issue 82 IS Cmtentions in this Proceeding and to Direct Prcpantion
of an Environmentallmpaet Statement (June 29, 1987) at 1.
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Brookhaven report)." According to the Sierra Club, given the discussion in the
report of the possible consequences of a loss of water in the spent fuel pools,
the staff should not have issued a "no significant impact" finding but, instead,
should have prepared an EIS on the reracking proposal.
In its September 2 order, the Licensing Board ruled that the' late-filed
contention was inadmissible for want of a sufficient basis. Accordingly, the
Board's initial decision did not address whether the staff's environmental
assessment provided an inadequate foundation for the "no significant impact"
finding, with the consequence that an EIS should have been prepared.
2. Before us, the Sierra Club's insistence that it will prevail on its appellate
claim that NEPA requires the preparation of an EIS hinges upon its further
assertion that the late-filed contention based upon the Brookhaven report was
improperly rejected. For, if that contention was correctly denied admission, it
necessarily follows that the Sierra Club did not have before the Licensing Board
any contention specifically asserting that the staff's environmental assessment
did not satisfy the NEPA mandate. And it is settled that a party normally may
not raise on appeal an issue that was not properly presented to the trial tribunal. 15
As above noted, the Licensing Board rejected the contention because it failed
to satisfy the requirement in the Rules of Practice that its basis be "set forth with
reasonable specificity."16 More particularly, the Board determined that there was
no nexus between the Diablo Canyon reracking proposal and the Brookhaven
report on which the contention was foundedP
We agree with the Sierra Club that, at least as articulated by the Licensing
Board, the conclusion below on the nexus question is of dubious correctness.
There is, however, another consideration suggesting that the Board quite likely
reached the right result in the September 2 order.
Neither the contention nor the basis assigned for it contains an adequate
explanation respecting why there is a reasonable possibility that the spent fuel
pools would lose sufficient water to give rise to the chance of a fuel cladding
fire and resultant radiation release discussed in the Brookhaven report. Yet such
an explanation appears to have been required to meet the basis and specificity
requirements for contentions.
14 The Sierra Club IUbmitted !he draft report to the Ucensing Baud It the evidentiary hearing. Althoogh the
stay PIpetS stated thlt it wu lisa Ittached to !he June 29 motire IS exhibit I, thlt docs not JCCm to be the cue.
Nc:vcrtheless, we regard !he report u being included in the record for present pwposes.
The final report, entitled uScvcrc Accidents in Spent RIel Pools in Support of Generic Safety Issue 82," was
issued in July 1987 and bean !he designation NUREG/CR-4982. Because the Sic:m Oub has relied exclusively
upoo!he draft report, IU future references Irc to thlt report. In any event, we have foon<! no crucial diffcrcnccs
between the draft and final reports.
I'See, ".r., PlUlotUlphio Electric Co. (Limerick Generating SlItion, Units 1 and 2). ALAB·84S. 2A NRC 220,
235 (1986); Te1l1lUSu Vallly AUIJoority (lIartsville Nuclear Plant, Units lA, 2A, 1B and 28), ALAB-463, 7 NRC
341,348, rec01lSidualion,ullkd 011 olAu rroUlld.r, ALAB-461, 7 NRC 459 (1918).
16 10 c.F.R. 2.114(b).
17 Sec LBP·87·2A.lUPra. 26 NRC II 165·61.
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As the Brookhaven report notes, there are limited occurrences that might
bring about a significant loss of pool water: (1) a failure of the system that
serves to remove heat from the pool water, resulting in boil-off of the water; (2)
a seismic event; (3) a striking of the pool walls by some externally-generated
flying object (such as a turbine missile); (4) a failure of a seal protecting the
integrity of the pool's water-tightness; and (5) a dropping onto the edge of the
pool of a cask utilized to transfer spent fuel from the pooI,18 In the context of
the two "surrogate" facilities utilized for analytic purposes (Ginna and Millstone
1 located in New York and Connecticut respectively), the report concludes that
the likelihood of such an untoward occurrence having that result is remote ranging from 3 chances in 100,000 per reactor year (cask drop) to 1 chance in
10,000,000,000 per reactor year (aircraft crash into the poOI).19
Very recently, in the Vermont Yankee spent fuel pool proceeding similiarly
involving high density storage racks, we emphasized that NEPA does not require
NRC consideration (in an EIS or elsewhere) of highly improbable - i.e., remote
and speculative - events.20 It was thus not enough for the Sierra Club to point
to the Brookhaven report as the sole basis for the new contention. Rather, it
was incumbent upon the intervenor to provide at least some reason to think that,
at Diablo Canyon even if not at Ginna or Millstone, the possibility of an event
causing a major loss of spent fuel pool water was sufficiently great to remove
the hypothesized fuel cladding fire from the realm of the remote and speculative.
This, to repeat, was not done. Nor is there anything within the ambit of
official notice to cure the omission. 1hJe, it is a matter of common knowledge
that the Diablo Canyon facility is located in a more seismically active area
than is either Ginna or Millstone. But the evidentiary record in this proceeding
reflects, and the Sierra Club does not dispute in its stay papers, that the spent fuel
pools have been determined upon analysis to be able to withstand the current
design-basis earthquake for the facility.21 Therefore, any seismic event causing
Significant damage to the spent fuel pools would qualify as a beyond design-basis
incident In observing in Vermont Yankee that remote and speculative events do

18 Brookhaven Report at 2·1
191d. at 2·29.

to 2·19.

20 Vermalll y.....ue Nuclear POtWr Corp. (Vermont Yankee Nuclear Power Station). ALAB·876, 26 NRC 276. 282
(1987) (citing San Luis Obispo MorAersfor Peace Y. NRC,751 F.ld 1287, 1301 (D.C. Cit. 1984), aff'd en balle,
789 F.ld 26, urI. ,umd, _ U.S. - . 107 S. Ct. 330 (1986». On the atrength of that proposition. discussed at
lome length, we reaffirmed (on the intervenor'. petition for reconsideration) the rejection in ALAB·869, 26 NRC
13 (1987) of a contention to the effect that the ltaff was nquired to prepare an EIS to address the environmental
risks associated with a hypothesized reactor accident producing a hydrogen detonation that, in turn, caused damage
to the spent fuel pooL
21 See NRC Staff Exhibit I, Safety Evaluation, at 9·14, received into evidence below at Tr. 298. We need not, and
do not, pass at this ltage upon the sufficiency of the analysis inasmuch IS it has not been challenged in the ltay
papers. We may well have to reach that question, however, in our subsequCl1t full review of the initial decision.
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not require considemtion for NEPA pwposes, we made specific reference to
such incidents.21
In short, although it may persuade us otherwise upon a full briefing of its
appeal,23 we are not satisfied at this juncture that the Sierm Club is likely to
prevail on the merits of its claim that the preparation of an EIS is a precondition
to approval of the remcking proposal. Nor are we now convinced of the
substantiality of the other claim in the stay papers: that the Brookhaven report
establishes that the gmnt of the license amendment application will unreasonably
endanger the public health and safety. As we have seen, the Sierm Club has
supplied an inadequate basis for such a claim.24
B. The foregoing considemtions are equally dispositive of the Sierm Club's
claim that it will suffer irreparable injury in the absence of the requested stay.
That claim rests entirely on the unsubstantiated premise that the Brookhaven
report establishes both that the remcking will endanger the public health and
safety and that NEPA required the filing of an EIS to consider the environmental
risks attendant upon a loss of the water in either or both of the two spent fuel
pools.2.5 Moreover, it is our current expectation that the Sierm Club's appeal
will be decided on the merits by next March, when the next refueling outage for
Unit 1 of the facility is to take place.Z6 Until that time, no additional spent fuel
will be placed in either pool. At this point, there are 68 spent fuel assemblies in
each pool.27 We do not find any assertion by the Sierm Club that such a small

21 S66 ALAB.876, slIpra, 26 NRC at 435.
2J It bears repeating what we said in the counc of determining in A!.AB.865, supra, that the IUY papers of the
S«abrook intervenors had not established a likelihood of luccess on the merits of their appeal fran the initial
decision there involved:
The foregoing eatc1usions do not mean that the intervenors' Ippcats fran the March 2S partial initial
decision are necessarily doomed to failure. To begin with, even on the issues raised in the ltay applications,
it is possible that a full briefing will persuade us that the intervenors ahoold prevail All that we now
decide is that the Illy papers do not themselves demonJtrate the requisite high probability of such success.
Moreover, we do not consider on a Illy 'pplication any possible licensing Boord error not assc:rtcd by the
mavants. Presumably, the intervenors will advance in their appellate briefs c:\alms of Ctl'Ot that, pethaps
because of the ten·page limit imposed by 10 c.F.R. 2788(b), were not included in their Illy applications.
2S NRC at 444.
24 The S iem. Oub takes note of the recommendation of two of the authots of the Brookhaven report (m Appendix
B at 3) that lpent fuel not be ltored in high density racks for two years after being mnaved from the IUc:tor. That
recommendation was not founded, however, on an expressed belief thlt the usc of such radt. to ltore reccnlly
mnaved spent fuel would impose an undue threat to the public health and lafety. In this c:atncction, it Ippears
that the recommendation was pranptc:d by the thesis that, in the event of a loss of pool water, a aclf-sustaining fuel
c:1adding fire would be less likely if the stored spent fuel were lubllantially decayed. Yet, to repeat, the disclooures
in the report affirmatively establlah that the possibility of. lOIs of pool water does not loan lufficienlly large to
t = t . significant safety risk.
On the latter ac:ol'C, the Sierra Club asserts that the courts will grant injunctive relief to preclude action in
violation oC NEPA.
26 Mfidavit of James D. ShifTer (October 2. 1987) attached to Pacific Gu and Elcc:tric CompanY'1 Anlwer in
Oppooitim to Sierra Club'l RequCSl Cor Stay (October:z. 1987). The affidavit further rclIccts that Unit 2 is not
Icheduled for its next refUeling until later in 1988.

27 Ibid.
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number of stored assemblies might pose a safety problem even if transferred to
the high density racks.
C. The absence of any demonstrated irreparable injury to the Sierra Club
if a stay is denied makes it unnecessary to pass upon the applicant's insistence
that it will suffer significant harm should a stay be granted. Insofar as the
public interest factor is concerned, we do not believe that that interest would be
furthered by granting a stay notwithstanding the Sierra Club's failure to carry
its burden on the first two, and most important. factors.
The Sierra Club's request for a stay of the effectiveness of LBP-87-25 is

denied. The interim stay granted in this Board's September 25, 1987 order is
dissolved.
It is so ORDERED.

FOR TIIE APPEAL BOARD
Eleanor E. Hagins
Secretary to the
Appeal Board
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Cite as 26 NRC 297 (1987)
UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD PANEL
Before AdmInIstrative Judge:
Charles Bechhoefer

In the Matter of

Docket No. 55-60755
(ASLBP No. 87-551-02-SP)

ALFRED J. MORABITO
(SenIor Operator LIcense for
Beaver Valley Power Station,
UnIt 1)

October 16, 1987

In an informal proceeding involving an Applicant's appeal of the denial of
his senior operator's license, the Presiding Officer denies a motion to review
documents denied to the Applicant by the NRC Staff in response to a Freedom
of Information Act (FOIA) request. But the Presiding Officer determines that
the Applicant may have a right to two of the requested documents on a basis
other than the FOIA, and he defers action on those documents pending briefing
by the parties (or, alternatively, provision of those documents by the Staff to the
Applicant).
RULES OF PRACTICE:

JURISDICTION OF PRESIDING OFFICER

The Presiding Officer in an informal proceeding lacks authority to review
the procedures followed or results reached by other NRC offices on FOIA requests. The Presiding Officer does have responsibility to request and receive
from a party whatever documents he deems necessary for an adequate development of the record.
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RULES OF PRACTICE:

DISCOVERY

Discovery procedures are not available to parties in an informal proceeding. Proposed 10 C.F.R. §2.1231(d).

MEMORANDUM AND ORDER
(Motion Requesting Judicial Review of Records)
On September 14, 1987, Mr. Alfred J. Morabito filed a motion requesting
that I review certain documents that had bcen denied him by the NRC Staff in
response to a Freedom of Information Act (FOIA) request On October 5, 1987,
the Staff filed a response opposing the motion. As explained below, I find the
motion (insofar as it seeks access to documents under the FOIA) beyond my
current authority and accordingly deny it
Because Mr. Morabito may have a right to certain of the documents on a basis
other than the FOIA, I am asking the Staff its opinion relative to those documents
(or, alternatively, to provide them to Mr. Morabito). I am deferring action on
those documents pending receipt of the Staff's response and (as applicable)
Mr. Morabito's reply. Furthermore, I am denying Mr. Morabito's request for me
to seek further authority from the Commission to examine all of the withheld
documents, for lack of an adequate basis for me to seek such authority.
1. On June 5, 1987, Mr. Morabito requested that certain Staff documents
that assertedly related to his appeal of the Staff's denial of his senior operator
license be released to him under the FOIA. On September 3, 1987, the Staff
denied his request on the ground that all of the requested documents to which
Mr. Morabito had not already been given access were being withheld under
exemptions (5) and (6) of the FOIA.l
According to the Staff denial (at Appendix A), the documents to which the
exemptions apply fall into the following categories:
1. Documents reflecting the certification as operator licensing examiners
of two individuals who administered the senior operator license
examination to Mr. Morabito.
2. The Qualification Notebook and Qualification Manual for the same
two examiners.

1Those exemptions. let forth in 10 c.F.R. § 9.5(.)(5) and (6). cover
(5) Interagency or inul3gency memorandums or leuers which would not be available by law 10 a private
party in litigation with the 1\'Rc. •••
(6) PersoMeJ and medical files and similar files. the disclosure of which would constitute a clearly
unwarranted invuion of persona! privacy.•••
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3. The NRC Region I "Written Examination Quality Assurance Checkoff
Sheet" and the NRC Region "Examination Grading Quality Assurance
Checkoff Sheet."
On September II, 1987, Mr. Morabito appealed the denial to the NRC Executive
Director for Operations (EDO). Insofar as I am aware, that appeal has not yet
been decided.
In his motion before me, Mr. Morabito claims that the withheld documents
will reveal that an inadequate quality assurance (QA) review was administered
to him in connection with his examination and that. if an adequate QA review
had bccn performed (both pre-examination and post-examination), he would not
have bccn denied his senior operator license. He also claims that the documents
relate to the integrity of the entire operator examination process, a claim he
is attempting to raise in this proceeding. Although he recognizes my earlier
ruling that I lack authority to rule on this claim,2 he views the substance of
the information set forth in his motion and his claims as sufficient to cause
me to seek additional authority from the Commission. See Commission Order
(granting Mr. Morabito's request for a hearing), dated July I, 1987, at 3.
2. For its part, the Staff would have me deny the motion based on my
lack of authority to consider FOIA requests. The Staff asserts that NRC's
Division of Rules and Records, Freedom ofInformation and Privacy Act Branch,
implements (inter alia) the provisions of the FOIA and implementing regulations,
all of which are legally binding on all Commission employees, including
Administrative Judges such as myself. The Staff notes that Mr. Morabito has
already instituted the proper method of seeking access to the withheld records,
through his pending appeal to the EDO; and that if the appeal is denied
Mr. Morabito may seek judicial review of the denial. The Staff further notes
that Mr. Morabito has taken proper steps to discuss a rulemaking petition that
could address his concerns about the operator license procedure.
3. It is clear, as the Staff observes, that I have no authority to review
procedures followed or results reached by other NRC offices on FOIA requests.
On that ground alone I could dismiss Mr. Morabito's motion. In addition,
Mr. Morabito's request could also be deemed a discovery request, for which no
procedures are available in an informal proceeding of this type. See proposed
10 C.F.R. §2.1231(d). On that basis as well, I would have to deny his motion.
Although I lack authority to review a FOIA request. I do have responsibility
to request and receive from a party whatever documents I deem necessary
for an adequate development of the record. Commission Order dated July I,
1987, supra, at 2, 3; see proposed 10 C.F.R. §2.1231(b). In exercising these
responsibilities, and apart from Mr. Morabito's FOIA request, it is not clear

2LDP-87-23. 26 ~'RC 81. 84 (1987).
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to me that Mr. Morabito should not have access to one of the categories
of documents he requests - not by virtue of the FOIA but, rather, as a
direct requirement of the standards governing operator licensing examinations,
NUREG-1021 (Rev. 2, April 1986). That category (numbered 3, above) consists
of two documents: the "Written Examination Quality Assurance Checkoff
Sheet" and the "Examination Grading Quality Assurance Checkoff Sheet."
Under Standard ES-I07D of NUREG-I021 (Rev. 2), the completed "Written
License Examination Quality Assurance Checkoff Sheet" for an examination
must be "filed with the record copy of the examination." Under Standard ES108D, the completed "Examination Grading Quality Assurance Checkoff Sheet"
must also be "filed with the record copy of the examination." Under Standard
ES-I04D, a copy of the examination is to be forwarded to the examination
candidate (here, Mr. Morabito).3
My tentative understanding of these standards is that the complete examination package includes the two checkoff sheets and that copies of the entire
package must be furnished to the Applicant. In that connection, in at least one
instance where a document associated with an examination is not to be made
available publicly or to the candidate, the standards explicitly so provide. See
NUREG-I021 (Rev. 2), Standard ES-I04C.l (results summary sheet). Because
parties have not briefed this question, however, I will give them an opportunity to do so before reaching any final conclusion on whether the two checkoff
sheets should be made available to Mr. Morabito. (Mr. Morabito apparently has
received the rest of his examination.)
Within 15 days of service of this Memorandum and Order, the Staff may file a
brief on this question. Alternatively, if the Staff agrees that the documents should
be made available to Mr. Morabito, it should provide copies to him (and include
them in the "hearing file" authorized by proposed 10 C.F.R. § 2.1231). (The
Staff may impose a protective order to prevent dissemination to other than
Mr. Morabito or named advisors, if it deems such protection to be warranted
for any of the reasons it relied on in denying Mr. Morabito's FOIA request.) If
the Staff files a brief opposing the furnishing of the reports to Mr. Morabito,
Mr. Morabito may reply within 10 days of service of the Staff's brief.
4. With respect to the other documents denied to Mr. Morabito, those
dealing with the examiners' certifications seem to relate solely to Mr. Morabito's
challenge to the examination process rather than to whether Mr. Morabito passed
his examination. AU that is relevant to the legal adequacy of the examination
administered to Mr. Morabito is whether the individual examiners were in fact
certified with respect to the particular type of reactor for which a license is

3These standards have remained in effect in subsequent revisions ofNUREG·I021 (Rev. 3. Sept. I. 1986; Rev. 4.
May 1987). Because Mr. Morabito took his examination in luly 1986.lhe provisions of NUREG·I021 (Rev. 2)
are generally applicable to his appeaL
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sought, as required by NUREG-1021 (Rev. 2), Standard ES-105. In its response
to Mr. Morabito's Specification of Claims, filed on October 9, 1987, the Staff
has provided (by affidavit) information concerning the certifications of the two
examiners in question. Mr. Morabito has not shown a need for any further
information on this subject.
I am not aware of the relevance of the Qualification Notebook or Qualification
Manual to Mr. Morabito's examination, as distinguished from the examination
process generally. Nor am I aware of any requirement or standard that would
mandate the furnishing of these documents to Mr. Morabito (except as may be
required by the FOIA, which I am not reviewing). I therefore take no action
with respect to these documents.
I note, however, that if this were a proceeding subject to 10 C.F.R. Part
2, Subpart G, the Presiding Officer would have authority, in certain narrowly
defined circumstances, to order the production to Mr. Morabito of all the documents that he is seeking. See 10 C.F.R. § 2.744(d). I express no opinion at this
time whether my general authority to request and obtain documents (see p. 299,
supra) encompasses the authority provided by 10 C.F.R. § 2.744. Although I may
ask the Commission to provide me additional authority, including (to the extent
necessary) that contemplated by § 2.744, I have thus far been presented with no
adequate basis for making such a request, at least in the context of determining
whether Mr. Morabito has passed his senior operator license examination.
For the foregoing reasons, it is, this 16th day of October 1987, ORDERED:
1. Insofar as it seeks review of NRC's FOIA determinations, Mr. Morabito's
motion is denied.
2. As described in ~ 3 of this Memorandum and Order, the Staff is directed
(on the schedule prescribed) either to furnish Mr. Morabito (and include in the
hearing file) the two described checkoff sheets or, alternatively, to brief why they
should not be available under Standards ES-107D, ES-108D, and ES-104D of
NUREG-I021 (Rev. 2). As appropriate, Mr. Morabito may reply to the Staff's
filing.
3. Mr. Morabito's motion for me to seek further authority from the Commission is denied.
PRESIDING OFFICER
Charles Bechhoefer
ADMINISTRATIVE JUDGE
Dated at Bethesda, Maryland,
this 16th day of October 1987.
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION
ATOMIC SAFETY AND LICENSING BOARD
Before Administrative Judges:
Morton B. Margulies, Chairman
Dr. Jerry R. Kline
Mr. Frederick J. Shon

Docket No. 50-322-0L-3
(ASLBP No. 86-540-08-0L)
(Emergency Planning)

In the Matter of

LONG ISLAND LIGHTING
COMPANY
(Shoreham Nuclear Power Station,
Unit 1)

October 29, 1987

In this Memorandum and Order, the Licensing Board denies Applicant's
motion for reconsideration of the Board's September 17, 1987 decision denying
Applicant's motion for summary disposition of the legal authority issues. It also
denies Applicant's request that the motion for reconsideration be referred to the
Commission.
The Board grants Applicant's request for expedited consideration of the
motion because of its effect on the furtherance of the proceeding and denies
as moot a request to immediately set a schedule for further proceedings on
issues remanded by CLI-86-13, 24 NRC 22 (1986).
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MEMORANDUM AND ORDER
(Ruling on Applicant's Motion of October S, 1987,
for Reconsideration and Other Relief)
INTRODUCTION
On October 5, 1987, LILCO filed a motion requesting that the Board
reconsider and revise the decision contained in its Memorandum and Order of
September 17, 1987 (LBP-87-26, 26 NRC 201), denying Applicant's motion for
summary disposition of the legal authority issues. In the alternative, LILCO
asks that should the request be denied, the Board refer the matter to the
Commission. Further, regardless of the disposition of the motion, LILCO asks
that the Board immediately set a schedule for holding further proceedings of the
remanded CLI-86-13 issues and give this motion expedited consideration.
Intervenors, in a response of October IS, 1987, requested that LILCO's
motion for reconsideration as well as its alternative plea that the matter be
referred to the Commission be denied as meritIess. They did not address the
request for expedited consideration and the setting of a schedule.
Staff, in a response of October 20, 1987, argued that the reconsideration
of the Board's September 17, 1987 decision and the alternative request for
referral is not warranted. It too did not consider LILCO's request for expedited
consideration and the setting of a schedule.
In this Memorandum and Order the Board denies Applicant'S motion for
reconsideration and in the alternative to refer the matter to the Commission
because of a failure to make the required showings. Expedited consideration is
given to this motion as requested because of its effect on the further processing
of the proceeding. As to the request to the Board that it immediately set a
schedule for further proceedings on remanded CLI-86-13, that process was under
way when the subject motion was received and is superseded by the Licensing
Board's action as set forth in its Memomndum to the Parties of October 8, 1987.

THE REQUEST TO RECONSIDER AND TO GRANT
MOTION FOR SUMMARY DISPOSITION
LILCO asserts that the Board erred in denying its motion for summary
disposition because it misinterpreted the Commission's decision in CLI-86-13 1
remanding the realism argument, and incorrectly relied upon Cuomo v. LlLCO.2

I CU.86-13, 24 NRC 22 (1986).
2Coosol Index No. 84-4615 (N.Y. Sup. Ct. Feb. 20. 1985), aff'd, 511 N.Y.S.2d 867 (1987).
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Applicant claims that CLI-86-13 requires that any remand should focus on the
capabilities of state and local governments to participate in an actual response
and not on speculative predictions of a state and local response.
LILCO states that CLI-86-13 requires the Board not to attempt to determine
the precise intentions of presently hostile state and local governments for an
undetermined point in the future. Rather the Board is said to have been directed to attempt to determine the potential range of effects of a best effort. but
essentially ad hoc, contribution by those governments to implement LILCO's
existing plan with existing resources. Applicant states that the decision focuses
on governmental capabilities and presumes definitively that those capabilities
will be harnessed with good faith, rather than on present predictions of future
intentions to be gleaned from the testimony of the litigation-wise leaders of the
political opposition to Shoreham. LILCO fears that focus on present statements
of future intentions from hostile officials, by contrast, both is inherently speculative and, in the context of Shoreham, runs the risk of revealing little information
of value. Motion at 4.
LILCO argues that productive evidentiary hearings cannot have as their core
issue the present determination of the actual future response of the State and
County. It claims this is to be particularly true (1) if the response is to be
measured by present intent, (2) if the evidence of that intent is to be the testimony
of officials of those governments, and (3) if LILCO has the burden of establishing
what that response will be. [d. at 6-7.
In a footnote to its motion, footnote 10, Applicant propounds two other areas
that it states should be reconsidered. One of those is said to be the Board's
conclusion that a feature of the plan, such as providing fuel to stranded motorists,
must be litigated because it is a safety feature even though it is not required
by NRC regulations. This is stated to be a far-reaching conclusion that has
significant legal and policy implications.
LILCO states that the other is the Board's determination that activities taken
in the aftermath of an accident, when there is plenty of time to provide legal
authority, nevertheless raise litigable issues. Applicant says that it cannot imagine
any plausible scenario in which legal authority would prevent water supplies
from being monitored, food from being interdicted, or people from being advised
when to return home.
Intervenors assert that LILCO's claim that once certain State and County
capabilities have bccn established the best-efforts assumption in CLI-86-13
compels the conclusion that these capabilities will be employed in such a way
that the LILCO plan would be implemented and would achieve an adequate
response, is a claim that is without foundation and has already been rejected by
the Board.
Intervenors state that the Board found in regard to the legal authority
contentions that the adequacy of a best-efforts response cannot be determined
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without knowing, among other things, how, when, by whom, and whether
governmental capabilities would be used. They further state that the Board
determined as provided for in CLI-86-13 that only when such inquiries are
resolved could it determine whether a best-efforts response would be adequate.
Intervenors' Response at 6.
The Governments do not look upon the matters LILCO raised in the footnote
to be seriously sought to be reconsidered because they state that no argument
was offered in support of the request. As to the Board's conclusion that summary
disposition cannot be granted on a feature of the LILCO plan not required by
regulation, Intervenors argue that the Board previously considered and rejected
Applicant's argument and that it is a material element of the LILCO plan about
which genuine issues of fact remain as to an important safety feature.
As to LILCO's argument that the Board should reconsider its decision to
deny summary disposition on Contention 7 (ingestion pathway) and 8 (recovery
and reentry) because there is less time pressure involved in making decisions
and implementing protective actions, Intervenors assert that the Board has
already properly decided that timing has no bearing on the requirements that
the regulations impose. They further contend that even in the absence of
time pressure there are material questions about the nature and adequacy of
a governmental response that nevertheless remain.
Staff's position is that reconsideration of the Board's September 17, 1987
decision is not warranted. It states that of the issues enumerated in CLI-8613 only one involving the question of the familiarity of State and County
officials with the LILCO plan is essentially an issue of capabilities. The other
issues enumerated cannot be meaningfully addressed without exploring what the
Governments would do. Staff states that the Board was correct that it could not
answer the questions posed by CLI-86-13 based only on the immediate record
before it. Staff's Response at 3-4.
As to the LILCO claim that the Intervenor Governments will not be forthcoming with information concerning what they might do, and the proceeding
"will prove an exercise in frustration," Staff posits that this does not go to the
Board's reading of the Commission's instructions but goes to the conduct of the
proceeding and does not support the subject motion. [d. at 4.
Staff asserts that the issues appropriate for hearing are to be set out in
response to the Board's October 8, 1987 Memorandum to the Parties and, rather
than again considering the motion for summary disposition, expedition could be
better achieved by designating issues to be heard and proceeding to a hearing
on those issues.
As to LILCO seeking reconsideration on Contention EP-7 (ingestion pathway), the Staff relics on its response to the LILCO motion for summary disposition of Contention 92, yet to be decided, that because the Board had already
found elsewhere that LILCO has the ability to take necessary interdiction mea-
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sures without mandatory authority, summary disposition of Contention EP·7 is
warranted. [d. at 5 & n.2.
Applicant further alleges that the Board has improperly applied Cuomo
v. ULCO, asserting that the Board made it determinative of the summary
disposition motion, whereas it only provides that the State cannot delegate its
police power. LILCo. states that it has never argued that the State would simply
hand over an emergency response to LILCO in the manner of a contractor
subcontracting a job to another party. It contends that the State and County
would be involved to the maximum extent possible given the timing and other
circumstances of a particular accident. This would help overcome the legal
authority disability based on realism. LILCO claims it cannot be seriously argued
that any state or local government is prohibited by law from directing a private
party to take actions that the government lacks the ability to perform and that
are necessary to protect the public health and safety. Motion at 7·8.
Intervenors argue that the Board has properly considered Cuomo. They note
that the Governments' involvement (which must be consistent with Cuomo)
and whether such involvement would provide an adequate response are matters
that the Board found are unknown and must be determiAed through further
proceeding. Intervenors state that the Board previously interpreted Cuomo, which
the Commission did not dispute in CLI·86·13. Rather, the Commission in CLI·
86·13 accepts Cuomo but calls for further fact finding on the nature and adequacy
of a best·efforts governmental response. Intervenors' Response at 7.
Staff's position on the Board's interpretation of Cuomo, as well as on the
matters of the availability of fuel for stranded motorists, and on altemtion of
plant·generated emergency classification (to be discussed below), is that they do
not provide the answers to the Commission's questions concerning an ad hoc
response and do not warmnt the granting of the motion. Staff believes that these
matters can be further addressed by LILCO in response to the Board's October
8 Memorandum requesting that the parties state their views on what issues are
to be heard. Staff's Response at 5 n.3.
Applicant also argues for reconsidemtion on the basis of a letter of May
28, 1987, to LILCO from the Chief, Emergency Preparedness and Radiological
Protection Branch, Division of Radiation Safety and Safeguards, NRC, Region
I. The letter is quoted as stating that "[t]he licensee's declared emergency
classification cannot be changed by offsite officials." LILCO claims that since,
particularly in a fast-breaking emergency, protective action recommendations
are determined by plant conditions, the NRC position makes it all the more
implausible that the State or County would act independently of the utility in a
destructive manner. Motion at 8.
Intervenors contend that the letter to LILCO from the NRC provides no
basis for reconsideration. LILCO was said to have failed to quote the letter in
context. They state that the sentence following that quoted is one that states
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that the response of offsite emergency officials "may include actions beyond
that indicated by the emergency classification if they feel it is appropriate."
Intervenors state that the language makes it plain that even the NRC Staff
recognizes that the response of offsite officials is not bound by LILCO's
emergency classifications, and it does not state, as LILCO claims, that offsite
officials are restricted to a particular response by a licensee's emergency
classification. Intervenors dispute that the letter supports the conclusion that the
Governments would accept and implement LILCO's plan. Intervenors' Response
at 11.

THE BOARD DECISION ON THE REQUEST
TO RECONSIDER AND TO GRANT THE MOTION
FOR SUMMARY DISPOSITION
The Licensing Board finds that Applicant has not provided sufficient grounds
for it to reconsider and reverse the decision denying LILCO's motion for
summary disposition of the legal authority issues based on the realism argument.
CLI·86·13 requires that certain questions be answered based on any short·
comings found in the LILCO plan in terms of lesser dose savings and foreclosed
protective actions, assuming a best·efforts State and County response using the
LILCO plan as the source of emergency planning information and options. In
denying the motion for summary disposition on September 17, 1987, we explained in detail and at length why inquiry is required into what the Governments
will do in an emergency and why the questions posed by the Commission cannot be answered based only on the capabilities of the State and County and the
assumptions contained in CLI-86-13. We explained as to how the needed facts
necessary to answer the Commission's inquiry are not currently of record and
that they must be obtained in order to satisfy the requirements of the remand.
Applicant in its current motion has presented nothing to the Board that
provides a basis that would cause us to alter our prior interpretation of the
remand in CLI-86-13. As we previously found, the best-efforts assumption in
CLI-86-13 does not establish, even knowing the capabilities of the State and
County, how they will respond so that a determination can be made as to the
adequacy of the LILCO plan. Because of this, Applicant's motion for summary
disposition could not be granted. A hearing is required to obtain the facts upon
which a decision can be based.
Applicant's current position on CLI-86-13 bears a resemblance to the new
emergency planning rule that the Commission proposed on March 6, 1987 (52
Fed. Reg. 6980) that has not been acted upon as yet. The rule would permit
the issuance of a full·power operating license, notwithstanding noncompliance
by the Applicant with specified regulatory requirements, where it arises from a
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lack of participation in the development or implementation of offsite emergency
planning by a state or local government, and if the Applicant demonstrates
to the Commission's satisfaction, among other things, that the noncompliance
can be remedied, or adequately compensated for, by reasonable state or local
government cooperation. The proposed rule is different from the law of the case
laid down in CLI-86-13 and cannot be relied upon in support of Applicant'S
motion.
LILCO's argument that productive evidentiary hearings cannot have as their
core issue the present determination of the actual future response of the State
and County is not a meritorious legal argument for reconsideration and granting
summary disposition. It is more a statement of dissatisfaction with what LILCO
is faced with in litigating this issue in the proceeding.
The argument provides no grounds for the Board to reconsider its decision
and to grant summary disposition. The fact that the inquiry involves a matter
than can only occur in the future of necessity makes the finding predictive in
nature. It is nothing anyone can alter. One can appreciate Lll..CO's unhappiness
to have the undecided remanded issue of what the Governments' response will
be so dependent on what its hostile adversary does, but that does not permit
changing the requirements laid down by the Commission. At this juncture, the
Board has not ruled on the burden of proof on this matter. If LILCO wants to
raise the point, it can do so as Staff suggests as part of discussing the issues
for the upcoming proceeding as called for in the Board's Memorandum to the
Parties of October 8, 1987. However, it is not an argument for reconsideration
and granting Applicant's motion for summary disposition.
As to the footnote request for reconsideration of the Board's conclusion
that elements such as providing fuel to stranded motorists must be litigated, it
is only asserted, without any support, that it is a far-reaching conclusion that
has significant legal and policy implications. That alone provides no basis for
reconsideration. We have previously stated the reasons why we had come to
the conclusion we did on the issue. No grounds were provided by Applicant
for reconsideration. Furthermore, the argument for summary disposition of the
matter is misplaced. Applicant's March 20, 1987 motion for summary disposition
of the legal authority issues was based on the realism argument. The argument
LILCO makes in regard to dispensing fuel to motorists is based on immateriality,
something not presently under consideration.
LILCO's other footnote request seeking reconsideration of the Board's determination that activities taken in the aftermath of an accident, where time may
not be a factor, may nevertheless raise litigable issues, is without merit.
Applicant says it cannot imagine any plausible scenario in which legal
authority would prevent water supplies from being monitored, food from being
interdicted, or people from being advised when to return home. We understand
LILCO's commendable intent for these things to take place in a manner that
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would be satisfactory under the regulations. However, it is not difficult to
envision, based on the prior record, that there could be a significant disagreement
betwecn the State and the Applicant on what is required for adequate emergency
planning and response in the ingestion pathway EPZ. We are aware, of course,
that Lll.CO has repeatedly asserted that it would defer decision making to the
State if requested to do so. This does not help Lll.CO, however, since we do
not know from the record what the State will do. Lll.CO's intent invites the
Board to approve an unplanned response. We have been instructed in CLI-86-13
to determine the adequacy of governmental response under the Commission's
best-efforts assumption. Nothing Lll.CO has submitted on this issue enables us
to make that determination at this stage. The granting of summary disposition
on this issue is not warranted.
The Board did not improperly apply Cuomo and make it determinative of
the summary disposition motion as Applicant claims. The Licensing Board first
applied Cuomo as part of its partial initial decision in ruling on the legal authority
issues. 3 The Commission in CLI-86-13 never faulted the Licensing Board in its
interpretation and application of Cuomo. The remand action the Commission
took in CLI-86-13 was not inconsistent with how the Board applied Cuomo.
For purposes of the remand, the Commission assumed that Lll.CO is prohibited
from performing the State or County roles in the areas spccified in Contentions
1_10.'
In applying Cuomo to Applicant'S motion for summary disposition, we did
not change our prior interpretation of it. We again stated, inter alia, that it
prohibits the government from delegating its police power. The Board considered
that stricture along with how LILCO said it expected Intervenors will operate
in an emergency. Further, we took into account the evidentiary record in
which the Governments stated that they would not implement the Lll.CO plan,
would not respond to a Shoreham emergency in concert or in partnership with
LILCO, would not rely upon LILCO recommendations or advice, and would not
authorize LILCO to perform the functions in Contentions 1-10. Considering the
best-efforts assumptions and the foregoing led the Board to the conclusion that
it remained an open question as to how the Governments would respond in an
emergency and whether their response will be adequate in fulfilling regulatory
requirements. Material facts remained in dispute, and on that basis we denied
the motion for summary disposition.
LILCO incorrectly viewed our handling of Cuomo. and Applicant presents
no basis for reconsideration and granting the motion for summary disposition
in its favor.

3UlP.8S.12, 21 NRC 644. 895·919 (1985).

'CU·86-13.24 NRC &1 30.
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As to the letter from the Chief, Emergency Preparedness and Radiological
Protection Branch, to the Applicant, even accepting LILCO's wording which is
contested by Intervenors, there is nothing to establish that the statement in it that
the Licensee's declared emergency classification cannot be changed by offsite
officials is binding on the Governments. Nothing convincing is provided to
conclude that the Governments would not act independently. The letter provides
no basis for reconsideration.
For the reasons expressed above, the request to reconsider and to grant the
motion for summary disposition is denied.
THE REQUEST TO REFER THE BOARD'S RULING
TO THE COMMISSION
Applicant asked the Board, should it decide against the request for reconsideration, that it refer its ruling to the Commission.' LILCO, for authority,
principally relies upon the 1981 Statement of Policy on Conduct of Licensing
Proceedings. CLI-81-8, 13 NRC 452, 456, where the Commission stated:
If a significant legal or policy question is presented on which Commissioo guidance is needed,
a board should promptly refer or certify the matter to the Atomic Safety and Licensing Appeal
Board or the Commission.

LILCO believes that the Board's denial of summary disposition does present
significant legal or policy questions. In describing them, LILCO said, "[o]ne
is what is the burden of proof that must be borne by the sponsor of a 'utility
plan.' Another is the important threshold issue of the construction of the realism
doctrine outlined in CLI-86-13."
Citing the Appeal Board in Public Service Co. of Indiana (Marble Hill
Nuclear Generating Station, Units 1 and 2), ALAB-405, 5 NRC 1190, 1192
(1977) for the proposition that the Appeal Board has undertaken discretionary
interlocutory review only where the ruling below either (1) threatened the party
adversely affected by it with immediate and serious irreparable impact which,
as a practical matter, could not be alleviated by later appeal or (2) affected
the basic structure of the proceeding in a pervasive or unusual manner, LILCO
believes that both tests are met in this case.
'The mjuest was lUted 10 be made pursuant 10 10 C.F.R. § 2.78S(b)(I) which deals with the Appeal Board
exercising authority and performing 1\mctions that would have otherwise been done by the Commission. More
appropriately. 10 C.F.R. §2.718(i) provides that the presiding officer has the power 10 certify questions to the
Commission either in his discretion or at directiat of the Commissiat. Section 2.730(1) of 10 C.F.R. atates that
no interlocuto!), appeal may be taken 10 the Commission from I ruling by the presiding officer. However. when
in the judgment of the presiding officer pranpt decision is necessuy 10 prevent dcuiment to the public interest or
unusual delay or expense, the presiding officer may refer the ruling promptly 10 the Ccmmission.
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Applicant believes that the public interest test in § 2.730(t) is met by the
importance of a proper construction of the scope of the remand under CLI86-13. It expects unusual delay and expense in litigating what the State and
County would do in an emergency, considering the past performance of the
Intervenors. LILCO justifies the holding of interlocutory review on the bases
of the novelty of the question at issue and what it expects will be exceptional
delay and expense. Motion at 9-11.
Intervenors state that interlocutory review of licensing board ruling should be
granted in only the most compelling circumstances, citing Public Service Co. of
New HampshIre (Seabrook Station. Units 1 and 2), ALAB-762, 19 NRC 565,
568 (1984). It cites Marble Hill, supra, as the controlling case on the standards
that must be met and denies that LILCO meets the standards.
The Governments assert that LILCO's belief that the questions that it has
raised are important goes only to the success of its case and does not satisfy the
Marble Hill standards. They argue that the issues involved are not generic nor
do they bear on ongoing proceedings, as well might justify referral.
Further, Intervenors state that an alleged error of a licensing board that
may lead to additional litigation is not a controlling consideration in favor of
interlocutory review, Citing Virginia Electric and Power Co. (North Anna Power
Station, Units 1 and 2), ALAB-741, 18 NRC 371, 378 & n.11 (1983). They
assert that the fact that a party may be required to engage in additional litigation
because of an adverse ruling does not result in irreparable harm or alter the basic
structure of the proceeding in a pervasive or unusual manner so as to require
interlocutory review. Intervenors argue that Applicant's claim of unusual delay or
expense is not persuasive. They do not view LILCO's claim as anything different
than just being a losing party wanting further review of the matter. Intervenors'
Response at 11-19.
Staff's position is that referral at this time would be premature, and therefore
is unwarranted. It argues that the Licensing Board did not, in denying summary
disposition of Contentions 1-10, fully consider the issues raised in Applicant'S
motion regarding the scope of the issues and burden of proof in the realism phase
of this proceeding. The Licensing Board has asked for fuller treatment of these
matters in responses to the Board's Octpber 8, 1987 Memorandum. Staff asserts
that the public interest does not require referral, nor will unusual delay and
expense follow Licensing Board denial of the pending motion. Staff's Response
at 7.
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THE BOARD DECISION ON THE REQUEST TO
REFER THE BOARD'S RULING TO
THE COMMISSION
Applicant has not satisfied the regulatory requirements to refer the Board's
ruling denying the motion for summary disposition to the Commission.
In effect, Applicant is seeking interlocutory appellate review of the Licensing
Board's action. It is well settled that this is looked upon with disfavor by
the Commission and it wilI be undertaken only under the most compelling
circumstances. The grounds upon which LILCO relies do not make for a minimal
showing under the authorities.
The Licensing Board is not looking for Commission guidance. Commission
direction was given to us in CLI-86-13 and we have moved to implement the
remand decision. The Board has no need to go back to the Commission for
further instructions.
We have yet to hear from the parties in response to our October 8, 1987
Memorandum requesting their views on stating the issues involved. It would
be premature to seek the Commission's guidance on matters that have not been
presented to us. Certainly at this stage they cannot be viewed as significant legal
or policy questions.
Marble Ifill, supra. requires that, in order that interlocutory review be
permitted, the ruling below either (1) threaten the movant with immediate and
serious impact which as a practical matter could not be alleviated by later appeal
or (2) affect the basic structure of the proceeding in a pervasive or unusual
manner.
Clearly the Marble lIill standards are not mel. Even if the Licensing Board
were in error and it resulted in unnecessary delay and expense in litigating the
issue, this does not meet the requirements of an immediate and serious impact
which as a practical matter could not be alleviated by later appeal allowing
interlocutory review. See Cleveland Electric Illuminating Co. (perry Nuclear
Power Plant, Units 1 and 2), ALAB-675, 15 NRC 1105, 1113 (1982). Similarly,
if error were made, it does not affect the basic structure of the proceeding in
a pervasive or unusual manner. Basically, the litigation on emergency planning
has becn completed except hearing issues on remand, of which this is one. Any
mishandling of this would not affect the basic structure of the proceeding in
a pervasive or unusual manner so as to warrant referring the ruling to the
Commission.
The Board recognizes that the adverse ruling to LILCO is of significant
importance to it, but it has not been shown to be of general significance to
warrant referral to the Commission. Merely stating that an act is of general
significance does not make it so. See North Anna. supra.
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The request to refer the Board's ruling to the Commission is denied because
of a failure to make the necessary showing.

THE REQUEST FOR THE BOARD TO SET A
SCHEDULE FOR FURTHER PROCEEDINGS AND
TO DECIDE THE MOTION ON AN
EXPEDITED SCHEDULE
Applicant requests that, regardless of the disposition of its motion to reconsider and request for referral to the Commission, the Board should promptly set
a schedule for further proceedings and specify the issues to be heard. LILCO
asks that October 16, 1987, be set as the date by which all the parties must state
their views on the issues to be heard and scheduling. LILCO asks for expedited
treatment of the motion to speed up the process.
Intervenors took no position as to these requests. Staff notes that LILCO's
request that the parties address by October 16, 1987, the issues to be heard and
propose a schedule leading to hearing has been superseded by the directions in
the Board's October 8, 1987 Memorandum to the Parties.

THE BOARD DECISION ON THE REQUEST TO
SET A SCHEDULE AND TO DECIDE THE MOTION
ON AN EXPEDITED SCHEDULE
LILCO's request for expedited treatment of the motion is granted to further
timely handling of the procecding. Effective case management requires the early
disposition of this motion in order to be able to proceed with the remanded
issues. Applicant's request that the Board promptly set a schedule for further
proceedings and to specify the issues to be heard proved unnecessary because
the Board already had the process under way when Applicant'S request was
made. The Board's Memorandum to the Parties of October 8, 1987, renders
LILCO's request moot.

ORDER
Based upon all of the foregoing, it is hereby ORDERED:
1. That LILCO's motion of October 5, 1987, requesting that the Board
reconsider and reverse the decision denying Applicant's motion for summary
disposition of the legal authority issues is denied.
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2. That the alternative request to refer the denial of the motions for summary
disposition to the Commission is denied.
3. That the request for expedited consideration of the motion is granted.
4. That the request to immediately set a schedule for further proceedings
on the remand in CLI·86·13 is denied for mootness.
THE ATOMIC SAFETY AND
LICENSING BOARD
Morton B. Margulies, Chairman
ADMINIS1RATlVE LAW JUDGE
Jerry R. Kline
ADMINIS1RATIVE JUDGE
Frederick J. Shon
ADMINIS1RATIVE JUDGE
Dated at Bethesda, Maryland,
this 29th day of October 1987.
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION
OFFICE OF NUCLEAR REACTOR REGULATION
Thomas E. Murley, Director

Docket Nos. 50-440

In the Matter of

50·441
CLEVELAND ELECTRIC
ILLUMINATING COMPANY, et s/.
(Perry Nuclear Power Plant,
Units 1 and 2)

October 7, 1987

The Director of the Office of Nuclear Reactor Regulation denies a petition
submitted by the Toledo Coalition for Safe Energy, Sunflower Alliance, Inc.,
Susan B. Carter, and Steven Sass (petitioners) requesting action with regard to
the Perry Nuclear Power Plant, Unit I, of the Cleveland Electric Illuminating
Company, et al. (Licensees). The petition requested issuance to the Licensees of
an order to show cause why the operating license for the Perry facility should
not be suspended pending an exhaustive review by an independent study group
of the applicability of the Reed Report (a 1975 General Electric (GE) reactor
study) and associated GE interval data to the design and operation of the Perry
facility. The petition denied the relief requested based on the results of an NRC
Staff reevaluation of the issues raised in the Reed Report, specifically, NUREG·
1285, "NRC Staff Evaluation of the General Electric Company Nuclear Reactor
Study ("Reed Report") issued in July 1987 which concluded that the Reed Report
does not identify any matters that would support a need to curtail the operation
of any GE boiling water reactor plant.
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DIRECTOR'S DECISION UNDER 10 C.F.R. § 2.206
INTRODUCTION
On June 5, 1987, Terry Jonathan Lodge submitted on behalf of Toledo
Coalition for Safe Energy, Sunflower Alliance, Inc., Susan B. Carter, and Steven
Sass (hereafter jointly referred to as the Petitioners) (1) a "Petition of Toledo
Coalition for Safe Energy, Sunflower Alliance, Inc., Steven Sass and Susan
B. Carter for Revocation, Modification or Suspension of Operating License
per 10 C.F.R. § 2.206," filed before the Atomic Safety and Licensing Board,
and (2) "Sunflower Alliance's Motion to Reopen the Record and to Submit
a New Contention," filed with the Nuclear Regulatory Commission (NRC).
Both documents were referred to the Office of Nuclear Reactor Regulation
for consideration pursuant to 10 C.F.R. § 2.206. The documents will be jointly
referred to herein as the Petition.
The Petition asked the NRC to issue to the Cleveland Electric I11uminating
Company, el al. (Licensees) an order to show cause why the operating license
for the Perry Nuclear Power Plant, Unit 1 (perry facility), should not be
suspended pending an exhaustive review by an independent study group of the
applicability of the Reed Report (a 1975 General Electric (GE) reactor study) and
associated GE internal data to the design and operation of the Licensees' Perry
facility. The Petition alleged that the Reed Report identified problems with GE
BWR-6 Mark III containment boiling water reactors (BWRs) such as the Perry
facility. Specifically. the Petition alleged that (1) technology to fix problems
would not be available; (2) the design is unusually subject to earthquake hazards;
(3) plant workers might be unusually subject to radiation exposures; (4) safety
systems contained in the design had not been subjected to adequate testing; (5)
inadequate or undertested metals could create defectively performing systems.
The Petition alleged that the NRC has been aware of the Reed Report, but
has refused to apply or analyze its conclusions to a reevaluation of Mark III
design reactors including the Perry facility. The Petition further alleges that no
licensee-sponsored analysis or NRC regulatory review has taken place at the
Perry facility in response to the Reed Report conclusions.
It is on this basis that the Petition requested a review by an independent study
group of the applicability of the Reed Report and associated GE internal data
to the Perry facility design and operation.
Further. the Petition requested that the NRC issue an immediately effective
order restraining the Perry facility from further operation pending resolution of
the issues raised in the Petition.
With respect to the Petition's request that the Commission issue an order
immediately suspending operation of the Perry facility based on the Reed Report,
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I declined to take such action for the reasons expressed in my letter to the
Petitioners of June 3D, 1987. I noted there that the NRC Staff has reviewed the
Reed Report several times. Based on NRC review efforts at that time, including
an ongoing NRC re-review of the Reed Report, I concluded that there were no
adequate bases to suspend operation of the Perry facility.
The NRC Staff re-review of the Reed Report is now complete, and my formal
decision in this matter foIlows.
BACKGROUND
The Reed Report was a self-critical study performed by the staff of GE in
1975 with the stated objective of determining the basic requirements for implementing the GE Nuclear Energy Division's quality strategy through continuing
improvements in the availability and capability of boiling water reactor plants.
The principal author of the report was Dr. Charles E. Reed, a Senior VicePresident of GE. Contributors included technical and professional personnel from
a variety of GE departments. Two products resulted from their efforts. One was
the Nuclear Reactor Study, referred to as the Reed Report. The second was a
set of ten subtask reports that provided the detailed technical information used
to develop the Reed Report.
The Reed Report was intended to be an internal document, not one for public
disclosure. As claimed by GE, it contained information and comments that could
have an adverse effect on GE's market position with respect to its competitors.
On February 23-24, 1976, two NRC Staff members reviewed a copy of the
Reed Report in GE's Washington, D.C. offices. The NRC wanted to determine
(1) if the report identified any new safety concerns of which the NRC was
not aware, and (2) if GE had met the requirements of § 206 of the Energy
Reorganization Act of 1974 with regard to the reporting of significant safety
items. On the basis of their review, these NRC Staff members did not identify
any new safety concerns or any evidence that significant safety concerns had
not been reported to the NRC. The Joint Committee on Atomic Energy also
concluded a congressional inquiry into this matter.
In December 1977, Congressman John D. DingeIl asked the NRC to provide
information on the Reed Report to him. The Chairman of the NRC responded in
a letter dated February 9, 1978, which described the Staff's earlier review and
its conclusions. To provide further information to the Congressman, on March
6, 1978, the NRC asked GE to provide either a copy of the Reed Report or
a list of the safety issues it addressed. GE responded by a letter dated March
22, 1978, which contained a list of twenty-five issues identified as having some
safety significance.
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On April 11, 1978, two members of the NRC Staff and one member of
Congressman DingeU's staff reviewed the Reed Report at the GE offices in
Washington, D.C. And, on May 26, 1978, GE sent a letter to NRC that gave
a status report on each of the twenty-five items. GE's status report concluded
that all items either were not a licensing problem, were closed out by GE as a
licensing issue, or were under review by the NRC.
On November 9, 1978, the NRC Staff gave the Commission the results of
its review of the Reed Report. The Staff review concluded: "[there is] no
substantive disagreement with the summary status provided by GE."
The Staff clarified its conclusion by stating that GE's characterization that
some of the items were not licensing problems could be misunderstood since the
Staff was interested in all of the items. The Staff added that although acceptable
solutions to each of the issues were available such that continued licensing was
justified, these items had been and in some cases continued to be the subject of
licensing action reviews.
On June 2, 1987, following the appearance of newspaper stories with
controversial accounts of the contents and safety implications of the Reed Report
and the receipt of inquiries from Congress, NRC established a special task group
to reevaluate the issues raised in the Reed Report.
The results of the Staff's reevaluation of the issues are documented in
NUREG-1285, "NRC Staff Evaluation of the General Electric Company Nuclear
Reactor Study" ("Reed Report"), which issued in July 1987 and a copy of which
is attached to this decision (not published).
DISCUSSION
As noted above, in July 1987 the NRC Staff completed its re-review of issues
raised in the Reed Report. In the process, the NRC established a special task
group to reevaluate the issues raised in the Reed Report, taking into account
the increased knowledge and understanding of nuclear power issues gained in
the 12 years since the Reed Report was written. This review, documented in
NUREG-1285, produced three separate conclusions:
(1) The Reed Report does not identify any matters that would support a
need to curtail the operation of any GE boiling water reactor plants
now licensed.
(2) The Reed Report does not identify any new safety issues of which
the Staff was unaware.
(3) While certain issues addressed by the Reed Report are still being
studied by the NRC and industry, there is a basis for permitting
continued plant operations while these issues are being resolved.
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To the extent then that the Petition sought an exhaustive review of the Reed
Report. the NRC Staff has just completed such a review and its findings support
continued operation of affected GE facilities.
The NRC Staff's recent review also responds to the specific problems
arguably based on the Reed Report and raised in the Petition. These are (1) that
the technology necessary to fix design problems was prospectively not going
to be available; (2) that the GE design was believed to be unusually subject
to earthquake hazards; (3) that plant workers might be unusually subject to
radiation exposure; (4) that safety systems contained in the GE design had not
been subject to adequate testing; and (S) that inadequate or undertested metals
could create defectively performing systems. Specific issues reviewed by the
NRC Staff that appear to relate to the Petitioners' allegations are discussed
below.
With respect to the Petitioners' concern that the technology to fix design
problems was prospectively not going to be available, the Reed Report did
identify a number of concerns regarding the merits of the BWR-6 Mark TIl
design. It was observed that the BWR-6 Mark III design was incomplete and
several technical problems were unresolved, that the overall design was not
well integrated, and that potential problems in the areas of fuels management,
operational limitations, licensing. and component replacement had not been
anticipated. The NRC reviewed these issues in § 3.1 of NUREG-128S. 1 It was
there noted that, to some degree, these issues may derive from the fact that
NRC may issue construction permits for facilities before detailed and complete
design information is available. The detailed review for the BWR-6 Mark III
design was conducted by the NRC at the operating license stage. In some cases,
licensing problems resulted because information was unsubstantiated. The end
result was added NRC review effort and delays in licensing with associated
economic impacts. No safety issues were outstanding prior to issuance of an
operating license.
In certain cases, the BWR-6 Mark III design may result in economic
penalties due to poor design including poor anticipation of future operational
problems. Such design problems could result in operational constraints, plant
unavailability, or plant derating. See, for example, § 3.2 (Margin Between
Core and Operating Limits), § 3.4 (Impact of End of Cycle Scram Re-activity
Insertion Rate on Core Full Power Life), § 3.6 (Accuracy of Transient Design
Methods). These examples, and others, are areas where design problems could
limit plant performance and affect economics. They are not unaddressed safety
issues. Where specific safety issues have been identified, the NRC had already in
plaee generic or plant-specific safety reviews to resolve the concerns and ensure

1 All &eetion references aIe 10 NUREG·l28S.
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protection of the public health and safety. At present, all issues have either
been resolved or have final resolution pending and include interim positions
that provide an adequate basis for continued operation of affected plants.
With regard to the Petitioners' concern that the Reed Report concluded that
the GE reactor design was unusually subject to earthquake hazards, the NRC
Staff's reevaluation of the Reed Report categorized several issues as having
seismic-related concerns. These included the long-term effect of radiation on
core internals, the effect of sloshing of the suppression pool of the Mark III steel
containment structure and the seismic capabilities of the 8 x 8 fuel spacer. The
suppression pool sloshing and fuel spacer issues have been resolved. See §§ 3.13
and 3.21. While long-term radiation effects on some core internal structures
such as the top guide and the shroud make it unlikely that they would last
the entire 40-year life for which the reactor is licensed, current monitoring,
surveillance, and inspection programs will identify any incipient failures of core
internals before failure, and radiation levels associated with plant operation are
not likely to result in reactor safety problems from material failures in BWR
core internals. See § 3.5.
With regard to the Petitioners' concern that the Reed Report concluded that
plant workers might be unusually subject to radiation exposures, the Staff's
reevaluation of the Reed Report categorized several issues as related to worker
radiation exposure. These included the high radiation levels associated with
replacing core internals, personnel radiation exposure from fuel failures induced
by pellet-cladding interaction, radiation exposure from removal of the steam
dryer/separator assembly, presence of detectable plutonium inside the BWR
turbine, radiation exposures as a result of the fuel transfer accident in Mark
III containments, and radiation levels outside the biological shield and drywell.
Concerns related to these potential radiation exposures to workers have been
resolved. Fuel conditioning and operational limits have resolved fuel integrity
concerns. See § 3.7. Underwater transfer of the dryer/separator assembly has
resolved that issue. See § 3.10. Analysis has shown that the levels of plutonium
in reactor water are less than 1% of permissible drinking water levels and
what does exist is removed by the purification system. This resolves the issue
of detectable plutonium in the turbines. See § 3.12. The fuel transfer accident
has been evaluated, and the Staff has concluded that the use of the inclined
fuel transfer system will not result in any significant increase in exposures to
plant personnel. See § 3.14. Licensees have also conducted startup radiological
surveys to confirm radiation levels and identify unexpected levels. Licensees
have eliminated radiation pathways identified during these surveys and have
implemented acceptable programs to reduce worker radiation exposures to as low
as reasonably achievable (ALAR A) to ensure that worker exposure conforms to
NRC established limits. See §§ 3.5 and 3.23. While replacement of core internals
could result in significant radiation exposure to workers, the ALARA programs,
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including the use of decontamination and $hielding, would minimize radiation
exposure to the extent practical and help ensure conformance to NRC-established
limits.
With respect to the Petitioners' concerns that the Reed Report concluded
that safety systems contained in the design had not been subject to adequate
testing, the Staff's reevaluation categorized several issues as testing or analysis related. These include the degree of proof of accuracy of transient design
methods (§ 3.6), impact of hydrodynamic phenomena on containment designs
(§ 3.9), level of testing of Mark III containment (§ 3.11), effect of sloshing of the
suppression pool on Mark III steel containment structure design (§ 3.13), evaluation of the fuel transfer accident in Mark III containment (§ 3.14), consistency
of degree of verification of calculational models (§ 3.18), seismic capabilities
of 8 x 8 fuel spacer (§ 3.21), combination of LOCA-induced loads and safety
relief valve actuation loads for Mark III containment (§ 4.1), and flow-induced
vibration in jet pumps (§ 4.5). All of these issues have been resolved through a
combination of improved analysis techniques using better calculational models,
increased surveillances and testing and, in some cases, hardware modifications.
With respect to the Petitioners' concern that the Reed Report concluded that
inadequate or undertested metals could create defectively performing systems,
the Staff's reevaluation identified items falling into this category as mainly
associated with the phenomenon of radiation-induced stress corrosion cracking
in core internals, control rods, and stainless steel piping (§§ 3.5, 3.24, and
4.6, respectively). Ongoing surveillance and monitoring programs, coupled with
improved control rod designs, pipe replacement where appropriate, and measures
to minimize the operational effects of the plant as a contributor to stress corrosion
cracking, have provided acceptable interim solutions to this phenomenon. The
Staff believes that cracks will be detected well in advance of incipient failure
in piping or core internals, and analysis shows that loss of reactivity worth
associated with control rod cracking would be revealed by shutdown margin
tests before the loss could affect the shutdown capability of the reactor.
CONCLUSION
The Petitioners seek the institution of a show-cause proceeding pursuant
to 10 C.F.R. § 2.202 to modify or revoke the operating license for the Perry
facility. The institution of proceedings pursuant to § 2.202 is appropriate only
where substantial health and safety issues have been raised. See Consolidated
Edison Co. of New York (Indian Point, Units I, 2, and 3), CLI-75-8, 2 NRC
173, 175 (1975), and Washington Public Power Supply System (WPPSS Nuclear
Project No.2), OD-84-7, 19 NRC 899, 923 (1984). This is the standard that
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I have applied to the concerns raised by the Petitioners in this Decision to
determine whether enforcement action is warranted.
For the reasons discussed above, I find no substantial basis for taking the
actions requested by the Petitioners. Rather, based upon the lengthy review
efforts over the years by the NRC Staff, Licensees, and the General Electric
Company to resolve the issues identified in the Reed Report, including the recent
Staff evaluation of the issues contained in the Reed Report and in the subtask
reports associated with the Reed Report, I conclude that no substantial health and
safety issues have been raised by the Petitioners. Accordingly, the Petitioners'
request for action pursuant to 10 C.F.R. § 2.206 is denied. As provided in 10
C.F.R. § 2.206(c), a copy of this Decision will be filed with the Secretary for
the Commission's review.
FOR TIlE NUCLEAR
REGULATORY COMMISSION
Thomas E. Murley, Director
Office of Nuclear Reactor
Regulation
Dated at Bethesda, Maryland,
this 7th day of October 1987.
[The attachment has been omitted from this publication but can be found in the
NRC Public Document Room, 1717 H Street. NW, Washington, DC 20555.]
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TEXAS UTILITIES ELECTRIC
COMPANY, et sl.
(Comanche Peak Steam Electric
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October 16, 1987

The Director of the Office of Special Projects grants in part and denies in part
a petition submitted by the Government Accountability Project (GAP) pursuant
to 10 C.F.R. § 2.206 requesting that the Nuclear Regulatory Commission (NRC)
take certain actions with respect to alleged serious construction and documen·
tation deficiencies at the Comanche Peak Steam Electric Station (facility) of the
Texas Utilities Electric Company, et al. (Licensees). The relief requested a sus·
pension of construction of the facility, special NRC inspections to determine the
extent of the problems, an independent management audit of the Licensees to
assess the cause of alleged design and construction quality assurance problems,
and an independent design and construction verification program for Comanche
Peak.
The Director declined to suspend construction because reinspection and
plant modification activities are being sufficiently controlled. The Director also
declined to direct the Licensees to initiate an independent management audit and
an independent design and construction verification program. To the extent the
petition sought special NRC inspections at the facility, such inspections have
been and are being conducted and, to this extent, the relief requested in the
petition has been granted.
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DIRECTOR'S DECISION UNDER 10 C.F.R. §2.206
INTRODUCTION

On March 19, 1984, the Government Accountability Project (GAP) filed
with the Nuclear Regulatory Commission (NRC) a Petition pursuant to 10
C.F.R. § 2.206 on behalf of the Citizens Association for Sound Energy (CASE)
and several nuclear workers at the Comanche Peak Steam Electric Station site
(petitioners). The Petition was referred to the Director of the Office of Nuclear
Reactor Regulation for consideration and. subsequently, to the Director of the
Office of Special Projects, which was formed by the Executive Director for
Operations in February 1987 to resolve the complex regulatory issues associated
with the Comanche Peak and TVA facilities.
The Petition requested that the NRC take certain actions with respect to
alleged serious construction and documentation deficiencies at the Comanche
Peak Steam Electric Station (facility) of the Texas Utilities Electric Company,
el al. (Licensees), holders of Construction Permits CPPR-126 and CPPR-127
and Applicants for operating licenses for Units 1 and 2. The relief requested a
management audit of the Licensees to assess the cause of alleged design and
construction quality assurance problems at Comanche Peak and an independent
design and construction verification program for Comanche Peak. Under the
request, these actions would be accomplished through a Director's order for:
(1) an immediate halt to construction, (2) the assignment of a special NRC
inspection team to determine the extent of the problems in design documentation
and construction deficiencies, and (3) suspension of the construction permits
until the work of the special inspection team and an independent design
and construction verification program (IDCVP) are completed. The Petition
was supported by three affidavits from nuclear workers which were provided
contemporaneously to the NRC's Office of Investigations.1
BACKGROUND

The NRC acknowledged receipt of the Petition by a letter of May 24,
1984, to the Petitioners. With respect to the request of the Petitioners that
construction at the Comanche Peak facility be suspended immediately, the NRC
Staff informed the Petitioners that it had conducted a preliminary review of the
affidavits submitted by Petitioners in support of the Petition and that none of
the allegations in the affidavits raised a public health and safety issue requiring
1The reason given by the Pctitioncn to pIOVide the affidavits only to the Office of Investigations was to protect
the identity of conlidentiulources.
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immediate suspension of construction activities. To the extent final NRC Staff
review of these matters identified construction deficiencies, these matters would
be corrected prior to operation of the facility. The Staff noted that it would
continue to review the Petition with regard to the relief requested in other areas
and that the Staff would consider all relevant information, including additional
information that Petitioners might submit to further support the Petition. No
additional information was submitted.
Following a detailed review of the Petition and supporting affidavits, the
NRC Staff formed a special review team to specifically evaluate whether
construction should be allowed to continue. This team conducted its special
review during the period April 3-13, 1984, and issued its report, "Comanche
Peak Special Review Team Report," on July 13, 1984. The team concluded
in its report that the Licensees' programs were being sufficiently controlled to
allow continued plant construction while the NRC completed its review and
inspection of the facility. The team evaluated the implementation of Licensees'
management control of the construction, inspection, and test programs and found
it generally effective and receiving proper management attention. The team
also probed the extent of problems with design documentation and construction
deficiencies. Both strengths and weaknesses were found, but no weaknesses were
identified of such severity as to warrant a halt in construction.
In addition, following the special review team inspection, the NRC Staff
assembled a technical review team (TR1) at the plant site on July 9, 1984. The
TRT consisted of over fifty technical experts drawn from the NRC (Office of
Nuclear Reactor Regulation and Regions), national laboratories, and consulting
organizations. The TRT investigated allegations from July through October
1984. Among those were all the technical allegations raised by the Petition and
supporting affidavits. Five supplements to the Comanche Peak Safety Evaluation
Report (NUREG-0797) were issued documenting the findings of the TRT's
investigations in the areas of electricaVinstrumentation and test programs (SSER
No.7), civil/structural and miscellaneous (SSER No.8), protective coatings
(SSER No.9), mechanical/piping (SSER No. 10), and quality assurance/quality
control (QA/QC) (SSER No. 11). Civil penalties have been assessed against
the Licensees for violations based on the results of the TRT review.2 Of the
allegations investigated and documented in SSER Nos. 7-11, approximately
18% were substantiated, half of which were safety-related. The majority of the
allegations raised in the Petition and supporting affidavits were addressed in
SSER No. 11 dealing with QA/QC. The NRC Staff again concluded that the

2 Su EA 86-09. issued May 2, 1986. proposing civil penalties in the amount of $2S0,OOO. The Ucensees paid
$200,000 of this penalty on August 4, 1986, and sought mitigation of the outstanding penalty anoount. The
licensees' request for mitigation was denied by the Staff in an order imposing the outstanding penalty amount
dated December IS, 1986, and payment of the balance WlS submitted on ]anuaty 5,1987.
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concerns raised in the TRT review, including the substantiated allegations, were
not of sufficient severity as to warrant a halt in construction.
In response to the issues identified in these SSERs and elsewhere, the
Licensees prepared and submitted, for NRC Staff review, the Comanche Peak
Response Team (CPRT) Program Plan, which includes a plan for resolution
of all issues and actions required by the SSERs, as well as self-initiated
actions to broadly reexamine the adequacy of the design and construction of the
Comanche Peak facility.3 The Staff issued SSER Supplement No. 13, dated May
1986, which concluded that this plan provides an acceptable overall structure
for addressing known deficiencies and, through its self-initiated programs, for
detecting unknown deficiencies in design and construction.
OLher allegations raised in the Petition and supporting affidavits involving
wrongdoing were considered by the NRC Office of Investigations (01). Two investigations (Report No. 4-84-025, Alleged Improprieties in the Brown & Root,
Inc. Document Control Center; Report No. 4-84-039, Alleged Intimidation of
QC Inspector), and two inquiries (Report No. Q4-84-029, Alleged Use of Nonconforming Materials; Report No. Q4-84-030, Alleged Improper Upgrading of
Material) were conducted.4 The technical aspects of these OJ Reports were considered in the work performed by the TRT and resulting Supplemental Safety
Evaluation Reports. The OJ Reports substantiated allegations of intimidation,
harassment, and discrimination. The NRC has also undertaken a comprehensive
review and evaluation of the allegations of intimidation, harassment, and discrimination at the Comanche Peak facility as reflected in the report issued by the
Staff's Harassment and Intimidation Panel.' Civil penalties have been assessed
against the Licensees for violations based on the results of the panel review and
the OJ Reports.6
DECISION
WiLh this background, I now consider each of Lhe specific requests made
by Petitioners regarding construction activities at Lhe Comanche Peak facility.

3The ldequacy DC the Licensccs' CPKI' Program Plan is Imoog the matters pending before the Atanic SaCety
Ind Licensing Board in the ongoing operating license proceeding.
4Board Notification No. 86-14. dated April 4, 1986, enclosed I synopsis oC Report No. 4-84.()39. A summary
oC the ocher Ihrcc
reports is containe<! in I memorandum to the Atanic Safety and Licensing Board Crom
R.O. Bachmann, Counsel Cor the NRC Staff, dated August 25, 1986.
'SII "Report oC the Review Ind Evaluation of Allegations oC Intimidation Ind Harassment of Employees It
Comanche Peak Steam Electric Station, Units lind 2," dated October 1985, transmitted to the Licensees by letter
dated November 4,1985.
6Su EA 81).63, issue<! May 2, 1986, proposing civil penalties in the amount of S120,ooo. The Licensees paid
S40,OOO DC this penalty on June 2. 1986, and ,ought mitigation oC the outstanding penalty ImounL An NRC letter
dated August 25, 1987, confirmed NRC determination that the violations occurred but gnnted relief Cran payment
oC the cun sum oC the civil penalty.

or
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The Petition first requested a halt in plant construction. As described in the
Background, the NRC Staff had conducted a preliminary review of the matter
of continued construction based on the information contained in the Petition
and concluded that it did not raise safety issues requiring the immediate
suspension of construction. The special review team, and later the technical
review team, similarly concluded that the Licensees' programs were being
sufficiently controlled to allow continued plant construction while the NRC
continued its review and inspection of the facility.
In response to the 1RT issues (as well as other concerns), the Licensees
developed the CPRT Program Plan which subsequently evolved into a set of
corrective action programs to ensure the safety-related design and construction
of the facility. While the complexity of this evolution might have been reduced
or avoided by a halt in construction in 1984 (to fully develop the nature of the
deficiencies and corrective actions required), by that time, construction of the
facility was near completion. There was no ·evidence presented in the Petition
or otherwise known to the Staff in that time frame, nor is the Staff aware of
any now, to suggest that there were any significant safety deficiencies in the
plant whose identification and correction would have been prevented by allowing
work to continue. The NRC Staff is continuing to evaluate the sufficiency of the
Licensees' program and to monitor its conduct. The Petitioner'S request for a
halt in construction is denied.
The Petition next requested the assignment of a special NRC inspection
team to determine the extent of the problems in design documentation and
construction deficiencies, and a related management audit of the Licensees. In
response to this request, the NRC formed the special review team. This team,
which was constituted along the lines suggested in the Petition, conducted a
special review and inspection during the period April 3-13, 1984. The NRC
followed the special review team inspection with the technical review team
inspection and evaluation of allegations. More recently, in recognition of the
complex regulatory issues associated with Comanche Peak (and TVA), the
NRC created the Office of Special Projects (OSP) to provide direct, high-level
management oversight and dedicated staff for the technical review and inspection
of these projects. To this extent, the relief requested by Petitioners has been
granted. However, the NRC declines to direct the Licensees to undertake a
separate comprehensive management audit since the NRC inspection activities
discussed in the Comanche Peak Special Review Team Report included a limited
review of the implementation of the Licensees' management control of the
construction, inspection, and test programs and found it generally effective
and receiving proper management attention. Moreover, since that inspection,
the Licensees have made many management and organizational changes at
Comanche Peak which are the subject of ongoing NRC review to assess their
effectiveness.
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Finally, the Petition requested a suspension of the construction permits until
the work of the special inspection team and an IDCVP are completed. The request for a suspension of the construction permits is denied for the same reason
the request for a halt in construction is denied, as previously described. With
respect to the associated request for an IDCVP, the Licensees have undertaken
design validation and construction verification programs as a result of the CPRT
program which are intended to accomplish essentially the same purpose. In large
part, these CPRT activities are being performed by third parties with no prior
involvement at Comanche Peak. To the extent that the Petition requests an independent validation program that is separate from the CPRT and the Licensees'
corrective action programs (design validation and construction verification), the
request is denied because such an effort would be duplicative of these programs
and is not otherwise justified by a demonstrable need for additional independence. The NRC may, however, after reviewing the results of the CPRT and
corrective action programs, require additional design and/or construction validation to resolve some shortcoming of those efforts.
CONCLUSION
The relief requested in the Petition is granted in part and denied in part. As
discussed above, I decline to suspend construction activities at the Comanche
Peak facility, or the construction permits, because reinspection and plant modification activities are being sufficiently controlled. I also decline to direct the
Licensees to initiate an independent management audit and an independent design and construction verification program. Finally, to the extent the Petition
sought special NRC inspections at the facility, as discussed above, such inspections have been and are being conducted and, to this extent, the relief requested
in the Petition has been granted.
A copy of this Decision will be filed with the Secretary for the Commission's review in accordance with 10 C.F.R. § 2.206(c). As provided in 10
C.F.R. § 2.206(c), this Decision will become the final action of the Commission
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twenty-five (25) days after issuance unless the Commission elects to review this
Decision on its own motion within that time.
FOR THE NUCLEAR

REGULATORY COMMISSION
James G. Keppler, Director
Office of Special Projects
Dated at Bethesda. Maryland,
this 16th day of October 1987.
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October 19, 1987

The Director of the Office of Nuclear Reactor Regulation denies the petition
of Ellyn R. Weiss and Robert D. Pollard filed on behalf of the Union of
Concerned Scientists and other named Petitioners requesting the immediate
suspension of the operating licenses of certain named Babcock & Wilcox
(B&W) reactors and the construction permits of certain other named B&W
reactors. The Petitioners allege that unique elements of these B&W·designed
reactors make them inherently more dangerous than other pressurized water
reactors. Petitioners request that reinstatement (or possible revocation) of such
licenses and construction permits be contingent on the institution of a Staff
safety reassessment program and proceedings to determine necessary corrective
actions for each of the named reactors.
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DIRECTOR'S DECISION UNDER 10 C.F.R. § 2.206
INTRODUCTION
On February 10, 1987, Ellyn R. Weiss, General Counsel, and Robert
D. Pollard, Nuclear Safety Engineer, on behalf of the Union of Concerned
Scientists (DCS) and other named Petitioners, filed a Petition directly with the
U.S. Nuclear Regulatory Commission (NRC) pursuant to 10 C.F.R. § 2.206. The
Petition alleges that there are safety deficiencies in the design of nuclear power
reactors designed by the Babcock & Wilcox Company (B&W). Because of these
alleged deficiencies, the Petition further alleges that utilities that operate B&W
pressurized water reactors cause undue risk to the public health and safety by
such operation. The Petition requests that the Commission itself immediately
suspend the operating licenses or construction permits for all nuclear power
plants utilizing nuclear steam supply systems designed by B&W. Specifically,
the Petition requests the suspension of the operating licenses of Arkansas Nuclear
One Unit 1; Crystal River Unit 3; Davis-Besse Unit 1; Oconee Units I, 2, and
3; Rancho Seco; and Three Mile Island Unit 1; and the suspension of the
construction permits for Bellefonte Units 1 and 2. The Petition also requests
that before these operating licenses and construction permits are reinstated (1)
the NRC should complete its safety reassessment program of the B&W plants
and identify the specific corrective action to be taken at each B&W plant, (2) a
public adjudicatory hearing on each plant should be held to determine whether
these corrective actions are sufficient to correct the alleged deficiencies, and
(3) the changes found to be necessary by the hearing board should be fully
implemented at the plants with operating licenses and should be incorporated as
conditions in the construction permits of the Bellefonte plants. Unless conditions
(1), (2), and (3), above, are met, the Petition requests that the operating licenses
and construction permits for the B&W plants be revoked. The Petition was
referred by the Commission to the Office of Nuclear Reactor Regulation for
consideration.
By letter dated February 26, 1987, the NRC requested the B&W Owners'
Group (BWOG) to respond to the Petition. An initial response was submitted on
March 6, 1987, which was limited to the request by the Petitioners for immediate
action. The BWOG's principal response to the Petition was submitted by letter
dated April 6, 1987. These responses hereafter will be referred to as the BWOG
responses.
By letter dated March 13, 1987, the NRC informed the Petitioners that their
concerns do not warrant immediate suspension of the operating licenses and
construction permits in question. The Petitioners also were informed that the
NRC Staff would continue to review the Petition and that a formal decision
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would be issued in the reasonably near future. This Director's Decision constitutes that formal decision.'"
DISCUSSION
Background
A number of operational transients of varying levels of severity have occurred
in plants designed by B&W. During these transients, the plants have been
subjected to conditions of overcooling, undercooling, loss of reactor coolant
inventory, or a combination of these effects. Many transients have challenged
safety systems. A wide variety of root causes, such as equipment failures
or human errors in conjunction with system response as designed or system
malfunctions, have initiated or aggravated the course of these transients. In
contrast, however, the severity of many events also has been mitigated by
automatic response by systems and manual intervening actions by the plant
operating staff. Transient initiators have on occasion caused a loss of power to
control systems or to instrumentation that comprises control system inputs. In
the first case, control systems have malfunctioned, in the latter case, control
systems may have responded as designed but to incorrect failed inputs.
The accident at Three Mile Island Unit 2 (TMI-2), on March 28, 1979,
focused attention on plants designed by B&W and on their response during
operational transients. This accident involved a main feedwater transient coupled
with a stuck-open pressurizer power-operated relief valve and a temporary
failure of the auxiliary feedwater system. The resulting severity of the ensuing
events and the potential generic aspects of the accident affecting other operating
reactors led the NRC to initiate prompt action to (1) ensure that other reactor
licensees, particularly those with plants similar in design to that of TMI-2, took
the immediate actions necessary to substantially reduce the likelihood of the
recurrence of a TMI-2-type accident and (2) investigate the potential generic
implications of this accident for other operating reactors.
During the Staff's preliminary assessment of the TMI-2 accident, it became
apparent that several design problems, equipment malfunctions, and human
errors contributed significantly to the severity of the accident and subsequent
core damage. As a result, the B&W operating plant licensees were instructed in
a series of Office of Inspection and Enforcement (IE) Bulletins to take a number
of immediate actions to avoid repeating the same mistakes. The TMI-2-related
IE Bulletins applicable to B&W-designed reactors were issued in April and
July 1979, 79-05, "Nuclear Incident at Three Mile Island," April 1979; 79-05A,
"The substantive points nised in I supplement to the Petition. dated 1une 12, 1987. Ire also included in this
Decision.
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"Nuclear Incident at Three Mile Island - Supplement," April 5, 1979; 79-05B,
"Nuclear Incident at Three Mile Island - Supplement.," April 12, 1979; 79-05C,
"Nuclear Incident at Three Mile Island - Supplement," July 26, 1979.
Some of the more significant issues dealt with in the IE Bulletins were (1) review and modification of many operating and emergency procedures associated
with loss-of-coolant accidents (LOCAs), loss of feed water and other transients
that result in high reactor coolant system (RCS) pressure, natural circulation
cooling, operation of the auxiliary feed water (AFW) system, maintenance, and
surveillance testing; (2) criteria for the termination and override of engineered
safety features (ESF) systems; (3) review and modifications of the containment
isolation design and procedures; (4) provisions for manually tripping the reactor
during transients resulting in high pressure in the RCS; (5) changes to decrease
the setpoint of the high-pressure reactor trip and increase the setpoint of the
power-operated relief valve (PORV); and (6) requirements to trip the operating
reactor coolant pumps (RCPs) during LOCA conditions.
In parallel with the issuance of the IE Bulletins, an NRC task group
was appointed to perform a generic assessment of the feed water transients
experienced in B&W plants, including the accident at TMI-2, to determine
bases for continued safe operation of these facilities in both the short term
and the long term. The task group considered initiating events other than loss
of feed water where it was determined that such events could lead to similar
transient conditions. A document entitled "U.S. Nuclear Regulatory Commission
Status Report on Feedwater Transients in B&W Plants," dated April 25, 1979,
was prepared based on the preliminary principal findings of this task group. This
document concluded that there was not reasonable assurance of protection of
the public health and safety if the B&W plants continued operation and that
the plants should be shut down until certain modifications could be made to
the facilities. It was determined that in order to reestablish that assurance, the
following items would have to be accomplished: (1) review and upgrade the
reliability and performance of the AFW system, (2) review the integrated control
system (ICS) and take actions to reduce the likelihood of ICS initiating or
exacerbating transients, (3) install antiCipatory reactor trips based on feed water
transients, (4) review detailed analyses of plant response to transients including
the effects of high-pressure injection operation and natural circulation cooling,
and (5) develop new standing instructions and emergency procedures for plant
operators and conduct operator training in the use of those procedures. In the
long term, it was recommended that either the sensitivity of the response of
the B&W plants to transients be improved by design changes or that there be
a substantial upgrade of the instrumentation and controls available to the plant
operator along with a substantial upgrade of operator education, training, and
experience. On April 26 and 27, 1979, meetings were held between the Staff
and representatives of the B&W reactor licensees. As a result of these meetings,
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the licensees agreed to shut down their facilities until certain modifications
in equipment. procedures, and operator training were completed. On the basis
of these commitments by the licensees, the Commission directed the Staff
to prepare confirmatory orders to formalize the agreements reached with the
utilities. From May 7 through May 17, 1979, these Orders were issued to each
of the B&W reactor licensees.
The Orders required that the B&W operating plants shut down (or remain
shutdown) until certain immediate or short-term actions were completed and
found acceptable by the Staff. In addition, the Orders specified certain long-term
modifications to be performed to further enhance the capability and reliability
of the B&W reactors to respond to various transient events.
The special task group assessing B&W feedwater transients completed its
work in May 1979. Its findings are documented in NUREG-0560, "Staff Report
on the Generic Assessment of Fecdwater Transients in Pressurized Water Reactors Designed by the Babcock and Wilcox Company," May 1979. In its report.
the task group concluded that certain design improvements and other actions being implemented at the B&W plants in accordance with the Commission Orders
were necessary before plant operation could be resumed. The actions specified
in the Orders that resulted from the generic review included (1) reactor trip upon
upsets in the secondary system (loss of feedwater and turbine trip), (2) additional
operator training, (3) improvements in AFW system reliability, and (4) further
analyses of small-break LOCAs. Additional recommendations from this review
are found in § 8.0 of NUREG-0560. In general, these recommendations include
the short-term actions taken in connection with IE Bulletins and the May 1979
Commission Orders.
The NRC's Bulletin & Orders Task Force (B&OTF) was established within
the Office of Nuclear Reactor Regulation (NRR) during early May 1979 and
continued in operation until December 31, 1979. The B&01F was responsible for reviewing and directing the TMI-2-related Staff activities on loss-offeedwater transients and small-break LOCAs for all operating reactors to ensure
their continued safe operation. In conducting this activity, the B&01F concentrated its efforts on (l) the assessment of systems reliability, (2) the review
of the analytical predictions of plant performance for feedwater transients and
small-break LOCAs, (3) the evaluation of generic operating guidelines, (4) the
review of emergency plant operating procedures, and (5) the review of operator training. The B&01F worked directly with the operating plant licensees
on plant-specific matters. fur the review of B&W generic matters, a working
relationship was established with the B&W Owners' Group, which comprised
representatives of each of the B&W operating plants. In some cases, work was
conducted directly with the Power Generation Group of the Babcock & Wilcox
Company.
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At the outset, the B&OTF concentrated on plants of the B&W design;
as short-term actions on these plants were completed, priority was shifted to
those pressurized water reactors designed by Westinghouse and Combustion
Engineering and then to boiling water reactors designed by General Electric.
With respect to the B&W plants, the B&OTF evaluated responses by the
B&W licensees to the TMI-2-related IE Bulletins (79-05, 79-05A, 79-05B, and
79-05C) as well as the licensees' compliance with the short- and long-term
requirements of the Commission Orders of May 1979. Between May 18 and
July 6, 1979, the B&OTF completed its review of the actions taken by the
B&W licensees to comply with the short-term requirements of the Orders. As a
result of these evaluations, the B&W licensees were authorized to resume power
operations. The activities involving the B&W-designed reactors are reflected in
three documents produced by the B&OTF:
(1) NUREG-0623, "Generic Assessment of Delayed Reactor Coolant Pump
Trip During Small Break Loss-of-Coolant Accidents in Pressurized
Water Reactors" (November 1979);
(2) NUREG-0565, "Generic Evaluation of Small Break Loss-of-Coolant
Accident Behavior in Babcock & Wilcox Designed 177-FA Operating
Plants" (January 1980);
(3) NUREG-0645, "Report of the Bulletins and Orders Task Force," Vol. I
and II (January 1980).
In late May 1979, the NRC's Lessons Learned Task Force (LLTF) was
formed. The purpose of the LLTF was to identify and evaluate those safety
concerns originating from the TMI-2 accident that required licensing actions,
beyond those specified in the IE Bulletins and the Commission Orders of May
1979, for all operating reactors as well as for pending operating license (OL)
and construction permit (CP) applications. In developing the required actions,
the LLTF considered the review and evaluation of investigative information;
Staff evaluations of responses to IE Bulletins and Commission Orders; and recommendations from the Commissioners, the Advisory Committee on Reactor
Safeguards (ACRS), the NRC Staff, as well as recommendations from outside
the NRC. In general, the LLTF was charged with identifying, analyzing, and recommending changes to licenSing requirements and the licensing process for all
nuclear power plants based on the lessons learned from the TMI-2 accident. The
scope of the LLTF included the following seven general technical areas: (1)
reactor operations, including operator training and licensing; (2) licensee technical qualifications; (3) reactor transient and accident analyses; (4) licensing
requirements for safety and process equipment, instrumentation, and controls;
(5) onsite emergency preparations and procedures; (6) NRR accident response
role, capability, and management; and (7) feedback, evaluation, and utilization
of reactor operating experience. In July 1979, the LLTF issued NUREG-0578,
''TMI-2 Lessons Learned Task Force Status Report and Short-Term Recom-
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mendations." The recommendations contained in NUREG-0578 were narrow,
specific, and urgent in nature and were intended to constitute a sufficient set of
short-term requirements to ensure the safety of plants already licensed to operate
and those to be licensed for operation in the near future. Following a review of
NUREG-0578 by the ACRS and the Director, Office of Nuclear Reactor Regulation, all of the recommendations (except three requiring rule making) were
directed to be implemented by all operating nuclear power plants. In addition to
the recommendations specified in NUREG-0578, the requirements for remotely
operable high-point vents for noncondensable gas removal and three additional
instrumentation requirements (designed to follow the course of an accident) also
were directed to be implemented.
In October 1979, the LLTF issued NUREG-0585, "TMI-2 Lessons Learned
Task Force Final Report" In contrast to the short-term recommendations, the
recommendations contained in NUREG-0585 dealt with safety questions of a
more fundamental policy nature regarding nuclear plant operations and design as
well as the regulatory process. Most of the recommendations were goal oriented
rather than prescriptive and, if adopted, would cause significant changes within
the nuclear industry and the regulatory process. However, immediate initiation
of certain recommendations related to power plant operations was recommended
since they would introduce a needed improvement in safety.
In addition to the special task forces previously discussed, other groups who
have investigated the accident at TMI-2 and advanced certain recommendations
include the Congress, the General Accounting Office, the President's Commission on the Accident at Three Mile Island, the NRC Special Inquiry Group, the
ACRS, the Special Review Group of the NRC Office of Inspection and Enforcement, the NRC Staff's Siting Policy Task Force and Task Force on Emergency
Planning, and the NRC Offices of Standards Development and Nuclear Regulatory Research. Each of the investigating groups organized its recommendations
in a different way. A "TMI-2 Action Plan Steering Group" was appointed to
organize, define, and assess the recommendations of these various groups. The
charter of this group was to develop a "TMI-2 Action Plan" that would provide a comprehensive and integrated plan for all actions judged necessary by
the NRC to correct or improve llte regulation and operation of nuclear facilities based on the experience from the accident at TMI-2 and the official studies
and investigations of the accident. NUREG-0660, "NRC Action Plan Developed
as a Result of the TMI-2 Accident," was issued in May 1980; Revision 1 to
this NUREG was issued in August 1980. Actions to improve the safety of the
B&W-designed operating plants, as well as the other vendor-designed reactors,
which were necessary immediately after the accident and could not be delayed
until an action plan was developed were also documented in the TMI-2 Action
Plan.

336

By letter dated October 31, 1980, NUREG-0737, "Clarification of TMI
Action Plan Requirements" was issued. This document incorporated all the TMIrelated items approved for implementation by the Commission as of the date of
issuance. The NRC subsequently issued orders confirming the implementation
schedules for these requirements for operating reactors.
Supplement 1 to NUREG-0737 was issued on December 17, 1982. This supplement addressed requirements for emergency response capability and provided
additional clarification regarding (1) safety parameter display systems, (2) detailed control room design reviews, (3) Regulatory Guide 1.97 (Rev. 2) - application to emergency response facilities, (4) upgrade of emergency operating
procedures, and (5) meteorological data.
One of the TMI Action Plan items (II.K.2.9 "Analysis Upgrading of Integrated Control Systems") was the requirement to prepare a reliability analysis of
the B&W plants' integrated control system (ICS). This analysis was performed
generically by B&W, and the results of the analysis are documented in B&W
report BAW-1564, "Integrated Control System Reliability Analysis," which was
completed in August 1979. The report included a generic failure modes and
effects analysis of the ICS. The report indicated that, as of the time of preparation, approximately one-third (101 of 310) of the reactor trips at B&W-designed
plants were caused by problems associated with the IeS. The B&W report also
noted that the most prevalent malfunctions and failures associated with the ICS
were malfunctions and failures of the power supplies.
BAW-1564 also was reviewed by the Oak Ridge National Laboratory (ORNL)
under contract to NRC to determine the adequacy of the B&W analysis. The
ORNL analysis, submitted to the NRC on January 21, 1980, noted that B&Wdesigned reactors appear to be unusually sensitive to certain offnormal transients
originating in the secondary system, and one of the features that contributes
to this sensitivity is the B&W reliance on an ICS to automatically regulate
feedwater flow. In addition, the ORNL report was critical of the completeness
of the B&W analysis.
ORNL found no evidence that the ICS provided more frequent or more severe
challenges to the plant protection system (PPS) than other control systems of
similar scope or that these challenges exceeded the PPS capability. It went on to
agree that the ICS should not be classed as a protection system, but that there
should be more concern for avoiding degradation of failures within the system.
Each licensee of an operating B&W plant reviewed BAW-1564 and provided
a letter regarding the applicability of this report to the plant. The NRC Staff
reviewed the submittals by B&W, ORNL, and the licensees of B&W plants
and issued safety evaluations for each plant regarding TMI Action Plan Item
II.K.2.9. The safety evaluations, issued in 1982, concluded that the ICS design
met all of the then-current regulatory requirements. The evaluations further noted
that the issue of control system failure would be pursued as part of Unresolved
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Safety Issue (USI) A-47, "Safety Implications of Control Systems." The purpose
of this USI is to perform evaluations of the nonsafety-grade control systems that
are typically used during normal plant operation and to evaluate the need for
modifying control systems in operating reactors and to verify the adequacy of
current licensing requirements.
During the period that the NRC Staff was reviewing BAW-lS64, an operational event occurred at the B&W-designed Oconee plant on November 10,
1979. During the event. an inverter that fed all power to the ICS and to one channel of nonnuclear instrumentation (NNI) tripped because of a blown fuse. All
valves controlled by the ICS assumed their respective failure positions and the
operators lost most indication in the control room. The loss of power lasted for
approximately 3 minutes.
As a result of this event at the Oconee plant. IE Bulletin 79-27, "Loss of NonClass IE Instrumentation and Control Power System Bus During Operation,"
issued on November 30, 1979, was sent to the licensees of all operating reactors
including those of the B&W-designed plants. The bulletin required a number of
actions:
(1) Review the Class IE and non-Class IE buses supplying power to safety
and nonsafety-related instrumentation and control systems that could
affect the ability to achieve a cold shutdown condition using existing
procedures or procedures developed as discussed below:
• Identify and review the alarm and/or indication provided in the
control room to alert the operator to the loss of power to the bus.
• Identify the instrument and control system loads connected to the bus
and evaluate the effects of loss of power to these loads including
the ability to achieve a cold shutdown condition.
• Describe any proposed design modifications resulting from these reviews and evaluations, and your proposed schedule for implementing
those modifications.
(2) Prepare emergency procedures or review existing ones that will be used
by control room operators, including procedures required to achieve a
cold shutdown condition, upon loss of power to each Class IE and nonClass IE bus supplying power to safety and nonsafety-related instrument
and control systems.
(3) Re-review IE Circular No. 79-01, ''Failure of 120 Volt Vital AC Power
Supplies," dated January 11, 1979, to include both Class IE and nonClass IE safety-related power supply inverters. Based on a review of
operating experience and your re-review of IE Circular No. 79-01,
describe any proposed design modifications or administrative controls
to be implemented as a result of the re-review.
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(4)

Within 90 days of the date of this Bulletin, complete the review and
evaluation required by this Bulletin and provide a written response
describing your reviews and actions taken in response to each item.
On February 26, 1980, an event occurred at the B&W-designed Crystal River
plant which was relevant to IE Bulletin 79-27. During this event, a power
supply monitor sensed a degraded voltage condition and tripped the NNI power
supplies. In this case, the degraded voltage was caused by a "load-side" problem
which caused the power supply monitor to deenergize the power supplies, rather
than a "supply-side" fault, as had occurred at Oconee. Either problem has the
same basic result: a loss of NNI amI/or ICS power.
As a result of the Crystal River event, the NRC issued confirmatory orders
to all operating reactor licensees, including the licensees of B&W-designed
plants, requesting that the response to IE Bulletin 79-27 be expanded to include
responses related to the Crystal River event. All licensees of operating plants met
the requirements of the IE Bulletin, and the confirmatory orders were closed out
by the NRC by memoranda dated June 22 and August 4, 1982. TMI-l was not
issued a confirmatory order because its response to the Bulletin also included its
response to the Crystal River event and a commitment to complete modifications
before restart.
In 4lte 1979, a special task force was established within the NRC to
investigate the apparent high frequency of transients at plants designed by
B&W. The task force also assessed the apparent sensitivity of these plants to
such transients, including the consequences of malfunctions and failures of the
ICS and NNI. The product of this study was NUREG-0667, "Transient Response
of Babcock & Wilcox-Designed Reactors," May 1980.
NUREG-0667 listed twenty-two recommendations to improve the safety
of B&W plants. The NRC Staff prioritized the recommendations based on
an evaluation of the safety significance. All of the recommendations that
received a priority 1 (highest) ranking for implementation were included in NRC
requirements. The NRC requirements were issued as either orders (regarding the
1980 Crystal River event), NUREG-0737 items, a generic letter, or a license
condition for the Davis-Besse third auxiliary feedwater pump.
Notwithstanding the plant improvements made by the licensees of B&W
plants in response to these various Commission actions, significant operational
transients continued to occur at these facilities. BAW-1919 "B&W Owners'
Group Safety and Performance Improvement Program," updated through Revision 5, July 1987, listed ten operational transients at B&W plants that exceeded
a "stability parameter" from 1980 through 1985. (Specific definitions for the
stability parameters are provided in § VI of BAW-1919. It should be noted that
just exceeding a stability parameter does not necessarily imply that the transient
is safety significant.) These events included the Crystal River event of February
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26, 1980, and the more recent Davis-Besse event of June 9, 1985, and the Rancho Seco event of December 26, 1985.
On June 9, 1985, Toledo Edison Company's Davis-Besse Nuclear Power
Station experienced a loss-of-all-feedwater event During the early morning
on June 9, 1985, one of the two main fcedwater pumps tripped on overspeed
while the plant was operating at 90% power. Approximately 30 seconds later,
the reactor and turbine were tripped automatically on high reactor coolant
pressure. Shortly after the reactor tripped, a spurious steam and feed water
rupture control system trip caused the main steam isolation valves to close,
which resulted in interruption of steam to the remaining main feed water pump
causing it to trip within several minutes. After this loss of all main feedwater,
an operator error, malfunctions of one safety-related valve in each auxiliary
feed water discharge line, and overs peed trips of both safety-related auxiliary
feed water system pump turbines resulted in a loss of all sources of feed water to
the steam generators for about 12 minutes.
Although fcedwater was restored within about 12 minutes, separate actions by
the operators were required to correct the operator error, open the valves that had
malfunctioned, reset the overspeed trips on the AFW system pump turbines, and
restart and control the turbine-driven AFW system pumps. Actions from outside
the control room were necessary to open the valves and restart the pumps.
While operators acted to restore AFW flow, other operator actions, also from
outside the control room, were taken to place a nonsafety-related motor-driven
startup feed water pump into service. Before any feed water could be restored,
the once-through steam generators essentially had boiled dry. Furthermore, a
number of additional equipment problems complicated the event. Nevertheless,
the operators were successful in restoring AFW flow and stabilizing the plant
without any abnormal radioactivity release, any core damage, or any major
damage to the plant.
On June 10, 1985, NRC Region III issued a confirmatory action letter that
stated that the licensee would take certain actions to establish the causes of
the malfunctions and determine the corrective actions to be taken, to perform
evaluations with respect to the reactor vessel and steam generators, and to
perform confirmatory testing. The letter also stated that the licensee would obtain
Region III concurrence before restarting the unit
On the same day, the NRC Executive Director for Operations sent a team of
technical experts to the site to find out what happened, to identify the probable
cause of the event, and to make appropriate findings and conclusions to form
the basis for possible followup actions.
NUREG-1154, "Loss of Main and Auxiliary Feedwater Event at the DavisBesse Plant on June 9, 1985," July 1985, documents the findings and conclusions
of the investigative team. The team concluded that the underlying cause of the
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Davis-Besse event was the licensee's lack of attention to detail in the care of
plant equipment.
Subsequently, IE Bulletin 85-03 was issued on November IS, 1985, "Motor
Operated Valve Common Mode Failures During Plant Transients Due to Improper Switch Settings," requesting all licensees of nuclear power plants or holders of permits to develop and implement a program to ensure that switch settings
on certain safety-related motor-operated valves are selected, set, and maintained
correctly to accommodate the maximum differential pressures expected on these
valves during both normal and abnormal events within the design basis. This
Bulletin discussed the incorrect torque switch bypass settings at Davis-Besse,
valve failures at the Sequoyah Nuclear Plant Unit 2 (a Westinghouse-designed
reactor) in 1985, as well as earlier problems at other nuclear plants.
The NRC Staff's safety evaluation related to the restart of the Davis-Besse
plant following the June 9, 1985 event is documented in NUREG-1177. The
conclusion of this report stated, in part, "[t]he staff believes that the actions
taken or to be completed by the licensee, and the testing of systems to be done
before startup and during power escalation, provide reasonable assurance that
the plant has been improved beyond or restored to its original licensing basis
and, therefore, the health and safety of the public will not be endangered by the
resumption of power generation."
On December 26, 1985, Sacramento Municipal Utility District's Rancho
Seco Nuclear Generating Station experienced a loss of dc power within the
ICS (a nonsafety-related system) while the plant was operating at 76% power.
Following the loss of ICS dc power, the reactor tripped on high RCS pressure
followed by a rapid overcooling transient and actuation of the safety features
actuation system on low RCS pressure. The overcooling transient continued
until ICS dc power was restored 26 minutes after its loss. An NRC investigative
team of technical experts was sent to the Rancho Seco site on December 27,
1985, to determine what happened, to identify the probable cause, and to
make appropriate findings and conclusions. NUREG-1195*, "Loss oflntegrated
Control System Power and Overcooling Transient at Rancho Seco on December
26, 1985," February 1986, documents the findings and conclusions of the
investigative team. The team concluded that the fundamental causes for this
transient were design weaknesses and vulnerabilities in the ICS and in equipment
controlled by that system for which other hardware or human factors did not
compensate.
The investigative team also found, among other items, that although the RCS
temperature dropped 180°F in 26 minutes, it would have had to drop rapidly
another 215°F, while pressure was maintained at approximately 1400 psig, in
order to seriously threaten reactor integrity. In addition, had the emergency
feedwater initiation and control (EFJC) system been installed at Rancho Seco, the
December 26, 1985 event would have been much less severe and probably would
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not have exceeded the Technical Specification limit of lOO°F in an hour. The
Rancho Seco licensee has committed to install the safety-grade EFIC system
before restart from the current outage. Because of plant differences, no other
B&W-designed plant would have responded in the same manner as Rancho Seco
did during the December 26, 1985 event. The NRC Staff closely scrutinized
the B&W-designed plants that have experienced significant events. Examples of
this scrutiny include the NRC's detailed review of Davis-Besse before restart
and the Staff's ongoing extensive review of the Rancho Seco Action Plan for
Performance Improvement being implemented by the Sacramento Municipal
Power District.
While the Davis-Besse and Rancho Seco events caused no offsite consequences, both events were significant. The Staff concluded, however, that they
were caused by plant-specific problems. With the improvement in the emergency
feedwater systems ofB&W-designed plants made since the TMI accident (which
will be completed at Rancho Seco before startup from the current outage), and
the recent modifications at Rancho Seco and at Davis-Besse, there is no reason
to shut down the B&W plants.
Improvements were made to the facilities, based on the experience discussed
above, including the improvements required by the NRC as specified in NUREG0737. In addition, the licensees of the B&W plants are continuing to make
improvements to their facilities.
Notwithstanding the conclusion that the 1985 Davis-Besse and Rancho Seco
events were caused by plant-specific problems rather than generic aspects
applicable to all B&W plants, the Staff believed that it was prudent to conduct a
generic ~iew of B&W plants to make sure that there are no significant generic
safety probl'ems in these plants.
After the transients at the Davis-Besse and Rancho Seco nuclear plants
in June and December 1985, respectively, the NRC Executive Director for
Operations directed the Staff to reassess the long-term safety of plants designed
by B&W. This additional review of the adequacy of the B&W design is aimed
at possible further improvements in a design already substantially modified since
the TMI-2 accident.
FoUowing the decision to initiate a reassessment of the B&W-designed plants,
the Babcock & Wilcox Owners' Group (BWOG), consisting of the utilities with
B&W facilities, requested that it assume the leadership role in accomplishing
key aspects of the overall effort. The NRC Staff agreed that the B WOG should
assume this role not only because the owners of B&W-designed plants are
responsible for the proper design and operation of their plants but also because
they have the expertise and resources to participate in this effort.
The NRC's reassessment program includes reviewing and providing comments on the BWOG reassessment plan; reviewing and requesting additional
information, as necessary, regarding the results of the BWOG efforts; and issu-
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ing a safety evaluation on the BWOG results. In light of the BWOG lead role
in the assessment of B&W plants, a large part of the Staff activities involves
interacting with the Owners' Group and performing reviews of the results of
the BWOG efforts.
As a result of the BWOG efforts, a reassessment plan was developed
(see BAW-1919, "B&W Owners Group Safety and Performance Improvement
Program," updated through Revision 5, July 1987). The NRC Staff reviewed this
plan and proposed changes that have been incorporated by the Owners' Group. In
the Staff's judgment, the BWOG program is responsive to concerns related to
B&W plants. In addition to providing input to the BWOG reassessment, the
Staff is also performing limited, independent evaluations of the B&W plant
design. This includes review of operating experience, input from the NRC
regional inspection staff, and limited risk and thermal-hydraulic analyses. A
status report, entitled "NRC Staff's Review of the B&W Owners Group Safety
Performance Improvement Program," was issued by the NRC Staff on August
27, 1987. After the completion of the reassessment, a safety evaluation will
be issued documenting the Staff's findings and recommendations concerning
the recommendations proposed by the BWOG to improve safety at the B&W
plants. In addition, the Staff will determine whether NRC regulatory action is
necessary to supplement the BWOG recommendations. Regulatory action will
be taken by the NRC on a case-by-case basis, as needed, following appropriate
regulatory policy for backfit.
In Supplement No.4 to its Petition, UCS states that the owners of B&W plants
that are currently permitted to operate have implemented only the following
number of recommendations: Arkansas Power and Light - 1; Florida Power
Corporation - 15; Toledo Edison Company - 11; Duke Power Company24; and GPU Nuclear -7, of a total of 95 recommendations. Contrary to this
statement, at this time, Table 7-1 of Appendix J to BAW-1919, updated through
Revision 5, lists 178 recommendations that have been approved by the BWOG
Steering Committee for disposition by the individual utilities. A summary of the
implementation status for these 178 recommendations is presented in Table 7-6
of Appendix J. The number of recommendations that have been implemented
by the licensees of operating B&W-designed plants is listed below:
Number
Implemented
Arkansas Power and Light
Florida Power Corporation
Toledo Edison Company
Duke Power Company
GPU Nuclear
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26
46
53

3S
21

In addition, other recommendations have been closed out as being either not
applicable, or, in some cases, rejected by the utility.
The BWOG has identified 73 of the 178 recommendations as "key" recommendations. These key recommendations were selected by the BWOG "based
upon their potential contribution to enhancing the overall safety of the B&WOG
plants" (p. 1-3-12, BAW-1919, updated through Revision 5). A summary of the
implementation status for these 73 recommendations is presented in Table 7-7
of Appendix J. The number of these key recommendations that have been implemented by the licensees of operating B&W-designed plants is listed below:
Number
Implemented
17
21
26
17

Arkansas Power and Light
Florida Power Corporation
Toledo Edison Company
Duke Power Company
GPU Nuclear

9

On the basis of the information provided in BAW-1919, Appendix J, updated
through Revision 5, the Staff developed the following summary of items that
have been implemented by the licensees of operating B&W plants and that are
related to the ICS and the Main Feedwater (MFW) system:
Number Implemented
ICS
MFW

8
7
10
4
6

Arkansas Power and Light
Florida Power Corporation
Toledo Edison Company
Duke Power Company
GPU Nuclear

4
7
8
6
4

In addition, other recommendations have been closed out as being either not
applicable, or, in some few cases, rejected by the utility.
The BWOG's August 7, 1987 response to Supplement 4 of the Petition lists
the following number of reactor scrams at B&W plants since 1980: (I) 1980
- 34, (2) 1981 - 46, (3) 1982 - 42, (4) 1983 - 44, (5) 1984 - 20. (6) 1985
- 34, (7) 1986 - 17, and (8) 1987 (to date) - 9. Two examples of scram
avoidance because of the implementation of Recommendation TR-030-MTS,
"Raise Anticipatory Reactor Trips (ART) on Turbine Trip Arming Point," have
been noted by the Staff. The events occurred at Crystal River Unit 3 on June 20,
1986 (see Crystal River Unit 3 Licensee Event Report (LER) 86-008), and at
Arkansas Nuclear One Unit 1 on May 17, 1987 (see Arkansas Nuclear One Unit
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1 LER 87-002). In both of these events, a turbine trip occurred, but because the
ART on turbine trip setpoint had been raised, no reactor trip occurred.
In summary, since the B&W plant reassessment began, the BWOG has
referred over 175 recommendations to the B&W plant owners, who have
implemented, or are implementing, many of them. Based on the Staff's review
to date, these changes have already improved plant safety by improving the
lCS, the performance of the main feedwater system, and other areas to reduce
the number of challenges to safety systems resulting from feedwater and other
transients. The NRC found no undue risk in the utilities' interim operation
in January 1986 when the NRC's reassessment of B&W plants was initiated,
and, after taking into consideration the utilities' improvements, again finds no
undue risk in allowing the utilities to continue to operate the plants during the
B&W plant reassessment The Staff's reassessment of the B&W-designed plants
is ongoing and, as stated previously, the Staff will determine whether NRC
regulatory action is necessary to supplement the BWOG recommendations.

The Petition
The Petition alleges that basic elements of the B&W design increase both
the probability and consequences of accidents. The Petition alleges design
deficiencies in the B&W design in (1) the once-through steam generator, (2)
the pressurizer, (3) the auxiliary fccdwater system, (4) the integrated control
system, and (5) nonnuclear instrumentation.
The Petition specifies a number of grounds for the relief requested. These
concerns are addressed below in the order in which they have been raised in the
Petition.

(A)
(1)

Safety Concerns Associated with the B&lV Design
Once-Through Steam Generator (OTSG)

The Petition alleges that the extreme sensitivity to feed water flow upsets
has turned events that would be innocuous at other pressurized water reactors
(PWRs) into crises for equipment and operators at B&W plants. The OTSG
design is intended to provide the capability for the nuclear steam supply system
(NSSS) to respond acceptably to load changes when electrical grid conditions
change as well as during daily load following cycles (see NUREG-0667 at 51). As a result of the design of the B&W NSSS and OTSG, which provides
increased responsiveness to load changes, the primary coolant temperatures,
pressurizer level, and pressure respond more rapidly to changes in the secondary
system (e.g., feedwater flow changes) than at PWRs with other NSSS vendor
designs.
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The NRC Staff has reviewed the OTSG (see NUREG-0667 at 2-2 and 2-3)
and determined that its design is technically sound; however, it requires a highly
interactive and responsive control system. The Staff also found that although
the OTSG is unique in terms of its capability to affect either rapid cooldown or
heatup of the reactor coolant system, replacement of the OTSG does not appear
to be practical or a necessary action for operating plants (see NUREG-0667 at 22). Also, based on the studies reported in NUREG/CR-4471, "Los Alamos PWR
Decay-Heat-Removal Studies Summary Results and Conclusions," the Staff has
concluded that, with the exception of Davis-Besse, the overall time available
(greater than 20 minutes) for corrective actions following a loss of all feedwater
(i.e., to institute feed and bleed) is comparable to that available for other
PWRs. In the case of Davis-Besse, analyses have shown that for the case of loss
of all feedwater, more than 10 minutes and possibly as much as 20 minutes are
available for operator action to be instituted to avoid core uncovery. In addition,
the licensee for Davis-Besse has committed to evaluate possible improvements
to enhance the ability to feed and bleed. The Staff concludes that the shorter
time available at Davis-Besse does not warrant shutting down the plant because
it still provides ample time in which corrective actions can be taken.
The Staff has not changed its position on the acceptability of the OTSG.
Additionally, to date, the Staff's review of the BWOG's Safety and Performance
Improvement Program (SPIP) has not found any significant safety concerns
regarding the OTSG requiring the shutdown of B&W plants.
(2)

Pressurizer

The Petition alleges that the combination of the OTSG design and the small
pressurizer makes reactor temperature and pressure in a B&W plant sensitive to
a change in fcedwater flow.
The pressurizer in PWR plants is designed to accommodate the changes
in coolant density resulting from temperature changes in the reactor coolant
system. The Petition discusses two scenarios and the effect on the pressurizer;
the first scenario is a loss of main fcedwater that initiates an undercooling
event, and the second scenario involves excessive feedwater that initiates an
overcooling event.
The Petition states that in the first scenario, as the pressure in the reactor
coolant system increases, the reactor automatically shuts down, the PORV opens,
and then the pressurizer safety valves open. The petition further alleges that if
the PORV (or safety valve) sticks open as it did at TMI-2, the result is a loss-ofcoolant accident and in the case of a stuck-open pressurizer safety valve, there
is no way for the reactor operator to stop the loss. of coolant.
The opening of the PORV during a loss-of-feedwater transient is what is
predicted in each plant's FSAR. However, changes were made to setpoints fol-
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lowing the TMI-2 accident so that the opening of the PORV is set higher than
the high-pressure trip. The high-pressure trip setpoint was revised subsequently,
but the PORV setpoint remains higher than the high-pressure trip setpoint. In
addition, the anticipatory reactor trip (ART) setpoint on turbine trip was raised
from the post-TMI value of 20% power to 45% power. The justification for and
Staff acceptance of raising the setpoint for reactor trip on high pressure are contained in (B&W) Topical Report BAW-1890, "Justification for Raising Setpoint
for Reactor Trip on High Pressure," September 1985, and the Staff's safety
evaluation, contained in a letter from D.M. Crutchfield, NRC, to J.H. Taylor,
dated April 22, 1986. The Staff's safety evaluation accepting the B&W Topical
Report BAW-1893, "Justification for Raising Arming Threshold for Anticipatory Reactor Trip on Thrbine Trip," is contained in a letter, D.M. Crutchfield to
J.H. Taylor, dated April 25, 1986. The Staff's safety evaluation concluded that
the revised high-pressure trips (2355 psig) with the PORV setpoint remaining
at 2450 psig and the revised setpoint (45% power) of the ART on turbine trips
meet the NRC requirements ofNUREG-0737, "Clarification ofTMI Action Plan
Requirements," Items II.K.3.2 "Report on Overall Safety Effect of PORV Isolation System" and II.K.3.7 "Evaluation of PORV Opening Probability During
Over Pressure" regarding PORV openings and PORV-caused small-break, lossof-coolant accidents. Similarly, the requirements on this matter embodied in IE
Bulletin 79-0SB "Nuclear Incident at Three Mile Island," April 11, 1979, and
Supplement, April 12, 1979, are met. Analysis of operating experience in B&W
plants shows that there would be one PORV opening per 100,000 high-pressure
trips at the revised PORV and high-pressure trip-setpoints. Because the safety
valve setpoint is higher than the PORV setpoint, safety valve actuation during a
high-pressure event is not likely. fur example, neither the PORV nor the pressurizer safety valves opened during the Rancho Seco December 26, 1985 event.
However, should the PORV open and remain open, instrumentation added
since the TMI-2 accident will provide indication that the PORV has stuck open
(NUREG-0737, Item II.D.3, "Coolant System Valve Position Indication"). The
control room operator would then close the PORV block valve to stop the loss
of reactor coolant. Symptom-oriented emergency operating procedures that have
been implemented since the TMI-2 accident provide guidance to the operator
in determining the cause of and the reaction to any significant loss of reactor
coolant
Licensee safety analyses are required to show compliance with 10 C.F.R.
§ 50.46 (acceptance criteria for emergency core cooling systems (EeCS) for
light-water nuclear power reactors) and Appendix K to 10 C.F.R. Part 50. The
licensees must demonstrate that these regulations are met for an event such
as a stuck-open pressurizer safety valve either by a specific calculation or by
demonstrating that such an event is bounded by another calculation. Thus, for the
case of a stuck-open pressurizer safety valve, the licensees of B&W-designed
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plants have shown compliance with the NRC's regulations regarding ECCS
performance.
In the second scenario, the Petition states that for an excessive feed water
transient, steam generator water levels increase, reactor temperature decreases,
pressurizer level falls, and reactor pressure drops. As the pressure decreases,
the reactor automatically shuts down and safety systems such as the ECCS
begin to operate. The ECCS injects cold water. If the temperature drop in the
reactor cooling system is large, the pressurizer will empty (with loss-of-level
indication). The Petition goes on to state that continued operation of the ECCS
subjects the reactor pressure vessel to pressurized thermal shock that has the
potential to rupture it
Although it is desirable to have level indication in the pressurizer during
the course of a reactor transient, maintaining pressurizer level indication is not
required to ensure plant safety. Instrumentation to monitor reactor subcooling
has been added since the TMI-2 accident In addition, the installation of instrumentation to detect inadequate core cooling has been required by the NRC
(NUREG-0737, Item II.F.2 "Identification of and Recovery from Conditions
Leading to Inadequate Core Cooling"). With regard to the potential for pressurized thermal shock during this transient, the Petition has not provided any
information beyond that considered by the NRC in developing the pressurized
thermal shock (PTS) rule (10 C.F.R. § 50.61), which requires the licensees of
pressurized water reactors to submit an assessment of the projected RTPTS* (at
the inner reactor vessel surface) from the date of submittal to the expiration
date of the license. In particular, excessive feed water transients of the type discussed in the petition were considered as part of the PTS rule. For those plants
for which the value of RTPTS for any material in the beltIine is projected to
exceed the PTS screening criterion before the expiration date of the operating
license, additional corrective actions may be required. The B&W plants are in
compliance with this rule.
(3)

Auxiliary Feedwater System (AFWS)

The Petition alleges that the AFWS at B&W plants are not reliable. The issues
raised by the Petition are that loss of main fecdwater leads to overheating of the
reactor cooling system if auxiliary feedwater is not delivered in a timely manner
and, conversely, excessive auxiliary feed water flow can lead to overcooling of
the reactor, stresses in piping, and other undesirable effects.
Challenges to the AFWS of B&W plants have been frequent because of the
unreliability of the main feedwater systems and their associated control and

"Reference temperatures calculated by Ihe melhod given in 10 C.F.R. §SO.61(b)(2).
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support systems (NUREG-0667 at p. 5-37). In general, most plants originally
used the nonsafety-grade ICS to control flow of auxiliary feedwater to the steam
generators. An exception to this is the Davis-Besse plant where the original
design included safety-grade control (and instrumentation) independent of the
ICS and other safety-grade features. To improve the reliability of the AFWS,
and therefore improve the response of the AFWS to main feedwater transients,
a number of actions have been taken by the Staff and by the licensees of the
B&W plants following the TMI-2 accident.
NUREG-0737, Item II.E. 1.1 , "Auxiliary Feedwater System Evaluation,"
requires licensees to perform the following:
• Analyze AFW system reliability using event-tree and fault-tree logic
teehniques to determine the potential for AFW system failure under
various loss of main feed water transient conditions with particular
emphasis on common-cause and single-point failures.
• Review the AFW system against the NRC Standard Review Plan,
NUREG-0800, § 10.4.9, which requires that a single malfunction, a
failure of a component, or the loss of a cooling source does not reduce
the safety-related functional performance capabilities of the system,
and the associated Branch Technical Position ASB 10-1, which is
a set of design guidelines for AFW system pump drive and power
supply diversity for PWR reactors.
• Reevaluate the AFW system flowrate design bases and criteria.
The licensees of the B&W plants submitted the results of the foregoing, and
a number of AFW system upgrades were identified that were needed to comply
with Item II.E.l-1. The Staff's review of this TMI Action Plan item is complete
for the B&W-designed plants. The Staff's safety evaluation for each B&W plant
found the licensees' responses acceptable.
NUREG-0737, Item II.E.1.2, "Auxiliary Feedwater System Automatic Initiation and Flow Indication," requires that licensees install safety-grade automatic
initiation signals and circuits for the AFW systems and safety-grade indication
of auxiliary feed water flow to each stearn generator in the control room, among
other requirements. As discussed earlier, the safety-grade EFlC system will be
installed in the Rancho Seco plant before startup from the current outage. The
B&W plants will then all have safety-grade control and initiation of the AFWS
independent of the nonsafety-grade ICS and nonnuclear instrumentation (NNI).
Supplement 4 to the Petition alleges that contrary to NRC Staff assertions,
TMI-l still does not have a safety-grade emergency feedwater system. Contrary
to this allegation, all modifications required to make the emergency feed water
(EFW) system at TMI-1 safety grade and highly reliable, as required by the
Commission's Order dated August 9, 1979, the NRC Staff, and the Atomic
Safety and Licensing Board, were implemented by the licensee and verified by
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the NRC before the plant was allowed to start up from its first refueling outage,
in March 1987, following restart from the long shutdown.
On March 9, 1987, the NRC issued License Amendment No. 124 to the
TMI-l license permitting operation for one cycle with manual operation for
one small portion of the EFW system. Before issuing the license amendment,
the Staff concluded that there were adequate procedures to ensure safety and
reliability for this mode of operation. Upon completion of one cycle of operation,
the licensee is required to incorporate the operating experience into a fully
automatic system. The following paragraphs give a more detailed explanation
of NRC requirements and the reasons why a waiver was granted in this instance.
NUREG-0737, Item II.E.1.2, "Auxiliary Feedwater System Automatic Initiation and Flow Indication," requires pressurized water reactors such as TMI-l
to have a highly reliable, automatically initiated EFW system. TMI-l has such a
system (verified in safety evaluation reports transmitted to the licensee by letters
dated February 18 and March 19, 1987, and in a Staff inspection report dated
March 18, 1987).
In explaining the provision of NUREG-0737, Item II.E.1.2, the NRC Staff
indicated (1) that the Staff's intent is to ensure that a plant has a highly reliable,
automatically initiated system and (2) that licensees can meet this objective by
providing a system that meets all the requirements of Standard 279-1971 of the
Institute of Electrical and Electronics Engineers (IEEE) (emphasis added). This
statement, however, was not intended to prevent licensees from meeting the objectives of NUREG-0737 in other ways that have been demonstrated to provide
adequate safety. For example, if a licensee provides a system that complies with
IEEE 279 except for certain minor aspects for which other compensating measures are provided, this could satisfy NUREG-0737, Item II.E.1.2, "Auxiliary
Feedwater System Automatic Initiation and Flow Indication," if the Staff agreed
that the EFW systems as a whole provided adequate safety and reliability.
The system design at TMI-l provides for four separate automatic EFW
initiation signals. Three of these signals meet all the requirements of IEEE
279-1971. For the fourth signal, the licensee had proposed manual removal of a
bypass of the signal.
For this fourth signal, the licensee believed it would be preferable to have
the results of operating experience at low steam generator levels before it
established the setpoint level that would trigger automatic initiation of the
EFW system. (This would prevent numerous inadvertent initiations of the EFW
system.) Hence, the licensee had proposed a design in which automatic initiation
of the EFW system on low level was bypassed when the plant was operating
below 30% power. In that situation, the licensee proposed, the system would
be actuated manually. The licensee also proposed that this bypass be removed
manually when the plant exceeded 30% power.
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In a letter to the licensee, dated February 18, 1987, the NRC Staff told the
licensee that manual removal of the bypass was not acceptable, since it did not
meet the guidelines of IEEE 279-1971, which calls for automatic removal of
operating bypasses when permissive conditions are not met, and the licensee
had not provided adequate justification for the system proposed.
This issue has been resolved because the licensee has provided adequate
compensating features to ensure that bypass removal will function properly
until the end of Cycle 6, at which time the EFW system will be modified to
delete manual removal of the bypass of the fourth initiation signal which will
be in full compliance with IEEE 279. The licensee agreed to implement design
and procedural controls to ensure that the bypass switch is in the appropriate
position. First, when the bypass is actuated. an alarm indicates in the control
room. Second. the control room operator must acknowledge, by signature, that
he/she has checked the bypass status and the bypass has been removed as reactor
power is increased above 30%.
In approving this design in Amendment No. 124, the NRC Staff imposed
, additional restrictions on the licensee. Use of this manually removed bypass is
restricted to the controlled conditions of a normal reactor startup or shutdown
and for Cycle 6 operation only. Thus, this bypass will be used very infrequently
and only during a very short period (hours) following a decision to either start
up or shut down the unit Operation at power levels above 30% is the normal and
more frequent mode of operation, and the bypass is always removed during this
mode of operation. For this limited period, the use of these special procedural
controls is adequate to satisfy the basic purpose of NUREG-0737.
To summarize, the NRC requires a safety-grade, highly reliable EFW system
at TMI-l, and NRC safety evaluations and inspections indicate that such a
system has been installed and is operational. For TMI-l, this will be provided
following the end of Cycle 6 by a system fully meeting the guidelines of IEEE
279-1971. During Cycle 6, this will be provided by a system with adequate
compensating features to satisfy the intent of NUREG-0737.
Thus, significant changes have been made or are being made to the AFW
system in B&W plants since the TMJ-2 accident, to make this system more
reliable. In addition, to date, the Staff's review of the AFW system tasks of
the BWOG's SPIP has not found any significant safety concerns regarding the
AFW system requiring the shutdown of B&W plants. A Staff finding will be
issued on this matter.
(4)

Integrated Control System (ICS)

The Petition alleges that the non safety-grade ICS design has heightened the
sensitivity of B&W plants because failures in the ICS or its electrical power
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supplies cause the equipment it controls to malfunction. Such failures can initiate
severe overcooling or undercooling events.
The ICS automatically controls the flow of steam to the turbine and the rate of
steam production. The ICS is not safety grade because it is not part of the plant
protection system nor is it relied on to mitigate the consequences of accidents.
There are two approaches to resolve the concern that a nonsafety-grade control
system (the ICS) could fail in a manner that could threaten the safe shutdown
of a nuclear power plant. The first would be to attempt to make the nonsafetygrade control system more reliable, for example, by imposing some or all of
the requirements that would make it safety grade, to significantly reduce the
likelihood of failure. The second approach is to accept the position that there
is always a possibility of failure and to require the plant design to mitigate the
adverse effects of ICS failures on the reactor so that the plant can always be
safely shut down. The NRC Staff has pursued both approaches. In its review
and priority ordering of the NUREG-0667 recommendations. Recommendations
Sa, sb, se, Sf, and sg discussed actions that would increase NNJ/ICS reliability,
which coincides with the first approach. Recommendations sc, sd, sg, 6, 14, and
15 presented actions associated with training, procedures, and instrumentation,
which are the second approach. The first approach of upgrading the reliability
of the ICS (and the NNJ) was thought to be a formidable task in terms of NRC
resources and industry effort, and it was believed that it would take a long time
to complete. ORNL stated in its report (dated January 20, 1980) on the review
of the B&W failure modes and effects analysis of the ICS (BAW-ls64), that the
ICS should not be classed as a protective system. ORNL recommended, however,
that selected improvements be made in ICS/NNI power supply reliability. Based
on the above, the Staff generally set a higher priority for the second approach,
although Recommendations Sa and se were given high priority from the first
approach.
Rather than make the ICS safety grade, the Staff required that the specific
function for initiation of AFW be upgraded to safety grade in accordance
with Item II.E.1.2 of NUREG-0737. This action also made the AFW initiation
function independent of the ICS.
The ICS is one of the systems being reviewed during the NRC's reassessment
of B&W plants. The BWOG program (SPIP) is addressing this system. To date,
the Staff's review of the BWOG program, including the ICS, has not identified
any safety concerns that would require the shutdown of the B&W plants.

(5)

Nonnuclear Instrumentation (NNI)

The Petition alleges that failures in the NNI or its electrical power supplies
have widespread adverse effects on the plant. Such failures can send false signals
to the ICS, which then directs the plant to respond as if the signals represented
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actual conditions. In addition, the false signals are sent to the main control
room and the reactor operators may not recognize that much of the information
on which they can normally rely is false. Failures in the ICS or NNI have
simultaneously caused an accident and impeded the operator's ability to cope
with that accident
The NNI provides a significant amount of input information to various plant
control systems, including the ICS, and also supplies control room information
for the main control board, plant computer, and alarm annunciator, and display
information for various systems. The NNI is not safety grade because it is
not part of the plant protection system, nor is it relied on to mitigate the
consequences of an accident
The discussion of the NRC Staff's approach to the ICS concerns in the previous section is applicable to the NNI. In the case of the NNI, the NRC has
required that certain parameters be upgraded to safety grade. These requirements are contained in NUREG-0737, Item I.D.2, "Control Room Design Plant Safety Parameter Display Control," and in Regulatory Guide 1.97, "Instrumentation for Light-Water-Cooled Nuclear Power Plants to Assess Plant and
Environs Conditions During and Following an Accident," Rev. 2, as required by
Supplement 1 to NUREG-0737. The safety parameter display system has been
installed in all B&W plants; however, the Staff's post-implementation review
is not complete for all facilities. The NRC Staff believes that these improvements provide adequate information to the operator to monitor the course of an
accident or transient
The review of the NNI is included in the SPIP. On the basis of the Staff's
review of the results of the BWOG program, to date, no significant safety
concerns regarding the NNI have bccn identified that would require that the
B&W plants be shut down.
To support their arguments that design deficiencies in B&W facilities pose
undue risk to public health and safety, the Petitioners point to extensive operating
history at B&W facilities as ample evidence of the oversensitivity of the B&W
design and the unreliability of the ICS, NNI, and their power supplies. The
NRC is fully aware of the details of the events set out in the Petition and
has considered this information in assessing whether actions need to be taken
regarding B&W facilities and what such actions should be. Staff responses to
events at B&W plants were discussed earlier. In particular, with regard to the
Rancho Seco event of December 26, 1985, the previous discussion pointed out
that the EFIC system being installed at Rancho Seco during the current outage
would have made this event much less severe. Additionally, design differences
make it unlikely that an event such as the Rancho Seco event would occur at
the other B&W-designed plants.
The NRC reassessment of the B&W plants is revisiting the operational
transients at the B&W plants. To date, this review has not identified any new
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information that has mised significant safety concerns that would require the
shutdown of the B&W plants.

(B)

Sufficiency of NRC Actions to Reassess B&lV Plant Design

The Petition mises three concerns regarding the adequacy of NRC actions
to reassess B&W plant design. The Petition alleges that (1) the reassessment
has been compromised in scope and schedule by the NRC's delegation of its
regulatory responsibility to the BWOG, (2) the reassessment is a further example
of a long-time NRC practice of using studies to forestall effective actions to
solve problems, and (3) the NRC lacks the technical capability to assess the
B&W design and has not devoted the resources to acquire that capability.

(1)

The NRC's Reassessment of the B& W Plants Is Appropriate and
Adequate in Scope and Schedule

The Petition alleges that the promised reexamination of B&W plant safety has
been compromised in scope and schedule by NRC's delegation of its regulatory
responsibility to the owners of the B&W plants.
Following the decision to initiate a reassessment of B&W plants, the BWOG
assumed the leadership role in accomplishing key aspects of the overall effort. The NRC Staff agreed that the BWOG should assume this role not only
because B&W owners are responsible for the proper design and operation of
their plants but also because they have the expertise and resources to participate
in this effort
The NRC's reassessment has been discussed earlier. In light of the BWOG
lead role in the assessment of B&W plants, a large part of the Staff activities
involves interacting with the Owners' Group and independently reviewing
the results of its efforts. Meetings of working and management levels of
the BWOG and the NRC Staff have been held to discuss various topics
including the following: (a) the sensitivity study being performed by MPR
Associates for the BWOG in which an independent comparison of the response
of different PWR designs to operational transients will be conducted; (b) the
recommendation tracking system that the BWOG has established to track the
disposition made by each utility of the SPIP recommendations; (c) human
factors/operator burden topics; and (d) the system reviews being performed
including those of the integrated control system/nonnuclear instrumentation, the
main feed water system, the emergency feed water/auxiliary feed water system,
the secondary plant relief systems, and the instrument air system. As the result
of NRC input provided at these meetings, the BWOG expanded its original
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reassessment plan. For example, the plan now includes risk assessment of
Category C events, an operator burden task, and an instrument air task.
As a result of the BWOG efforts, a reassessment plan (BAW-1919) was
developed. The NRC Staff reviewed this plan and proposed changes that have
been incorporated by the Owners' Group. It is the Staff's judgment that the
BWOG program is addressing the concerns related to B&W plants.
In addition to providing input to the BWOG reassessment, the Staff is also
performing limited, independent evaluations of the B&W plant design. This
includes review of B&W plant operating experience, input from the NRC
regional inspection staff, and limited risk and thermal-hydraulic analyses. The
Staff will perform a review of the results of the BWOG program. After the
completion of the reassessment, a safety evaluation will be issued documenting
the Staff's findings and recommendations concerning the recommendations
proposed by the BWOG to improve safety at the B&W plants. In addition,
the NRC Staff will determine whether NRC regulatory action is necessary to
supplement the BWOG recommendations. A status report was issued by the
Staff on August 27, 1987. The Staff is scheduled to complete its review of the
major portion of the BWOG reassessment program by the end of October 1987,
and the Staff will issue a safety evaluation. The remaining portion of the Staff's
review is scheduled for completion in January 1988, and a safety evaluation
supplement will be issued. Regulatory action will be taken by the NRC on a
case-by-case basis, as needed, following appropriate regulations for backfit.
By letter dated July 16, 1986, the ACRS provided comments on the BWOG
Safety and Performance Improvement Program. In that letter, the ACRS expressed concern that this BWOG program was directed at improving plant online performance rather than having plant safety as its central focus. Additionally, the ACRS provided specific comments regarding the reassessment program
for the B&W plants.
The NRC Staff responded to the ACRS concern and comments by letter dated
August 14, 1986. With regard to the ACRS concern, which is raised as an issue
in the Petition, the Staff stated:
In a letter dated June 2.1986 to Mr. Hal Tucker, OJairman of the BWOG. the staff noted that
the BWOG program was primarily addressed at trip reduaion and improving the post-trip
response of the B&W planL While the staff believed that such a program was necessary to
reduce the frequency of complex transients in B&W plants. it also expressed coneern that
the BWOG program goals were not broad enough. The staff intends. through working-level
meetings with BWOG. to ensure that the scope of the specific projeas in the program are
broad-based. Based upon the recent working level meetings with the BWOG on the ICSJNNI
evaluations and the sensitivity studies being performed by MPR Associates. the staff believes
!his approach will ensure that the broader plant safety issues are addressed as well.
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The Staff is tentatively scheduled to meet with the ACRS in November 1987
to discuss the Staff's evaluation of the reassessment program.

(2)

The Current NRC Reassessment of B&W Plants Is Not a Means of
Delaying Action with Regard to B&W Plants

The Petition claims that the NRC safety reassessment of B&W plants is an
example of a years-long practice by the NRC of using study after study as a
means of forestalling effective action to solve the B&W problems.
The NRC has taken action with regard to B&W plants as needed to ensure
protection of the public health and safety. This is demonstrated by the NRC
orders that shut down the B&W plants following the TMI-2 accident., the
suspension of the TMI-l license pending the resolution of issues before a
licensing board, and the TMI Action Plan items that the NRC required be
implemented by order.· The NRC also issued confirmatory action letters to the
licensees of the Davis-Besse and Rancho Seco plants following the transients
on June 19, 1985, and December 26, 1985, respectively. These confirmatory
action letters confirmed that these plants would remain shut down until (l) the
completion of an investigation, (2) the implementation of corrective actions, and
(3) the NRC approval of the resumption of operation.
The Petition also specifically cites Unresolved Safety Issues (USIs) A-17,
"Systems Interaction," and A-47, "Safety Implications of Controls Systems," as
examples of issues that have been pending for some time.
The NRC frequently undertakes studies to evaluate potential safety concerns. These studies result in recommendations for resolution which can require
backfitting in accordance with the appropriate regulations. These studies can
require significant resources and time to resolve. Should a safety issue warrant,
immediately effective regulatory actions can and will be taken as necessary to
ensure that the facility poses no undue risk to public health and safety.
All technical review tasks for resolution of USI A-17 have been completed
by the NRC Staff, and a draft proposed resolution has been developed. This
resolution package includes: (a) the technical findings; (b) a regulatory analysis
of the various alternative actions that were considered as the potential resolution;
and (c) a proposed generic letter outlining the proposed resolution and the
recommended actions. The proposed resolution package is scheduled to be issued
for public comment in the spring of 1988. Final resolution of USI A-17 is
scheduled for late 1988, following resolution of internal and public comments.
The staff has relied on, and is continuing to rely on, review and evaluation
of operating experience to identify and fix potential adverse systems interac-
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tions. The review and evaluation of operating experience have resulted in a
number of actions (generic letters, information notices, bulletins) that have addressed adverse systems interactions.
Currently all technical review tasks for resolution of USI A-47 "Safety
Implications of Control Systems" have been completed and a draft proposed
resolution of US I A-47 has been developed. This resolution package includes (a)
the technical findings, (b) a regulatory analysis of the various alternative actions
that were identified to achieve resolution, and (c) a proposed generic letter
identifying the reeommended actions. This package is currently under internal
review by NRC. The current schedule anticipates that the proposed resolution
package will be issued for public comment in the spring of 1988. Conditional on
the satisfactory resolution of public and internal NRC comments, final resolution
and completion of US I A-47 are scheduled for the spring of 1989. As a result of
the Rancho Seco (December 1985) event, the USI A-47 study was expanded to
include a confirmatory review of the nonsafety-grade integrated control systems
(ICS) for two additional B&W plant designs. These reviews evaluated the design
of an "820" ICS model. The objectives of this review were to determine if
transients initiated by control system failure were significantly different from
those in the initial reference plant study using a '721" ICS model, and to identify
any other significant failure scenarios. In addition, the BWOG studies arc being
closely monitored to ensure that any significant results developed from that effort
will be coordinated with the USI A-47 program.

(3)

The NRC Possesses the Technical Capability to Evaluate the Safety of
Plants Designed by B&W

The Petition alleges that the NRC lacks the technical capability to accurately
predict the complex behavior characteristics of B&W plants under accident
conditions and has not devoted the resources necessary to acquire that capability.
This section of the Petition highlights questions about B&W plants raised
during the TMI-l restart hearings in 1983. Specifically, these questions concerned the effectiveness of two methods of cooling the core of B&W plants
called the "boiler-condenser mode" (BCM) and "feed-and-bleed" cooling and
the possibility of a steam bubble forming in the high point of the piping and
blocking natural circulation of water through the core. The Petition asserts that
the NRC Staff's alleged lack of technical capability to analyze the behavior
of B&W plants was evidenced by the Staff's inability to demonstrate a factual
basis for its position in the TMI-l restart hearings that B&W plants can achieve
adequate core cooling using the BCM and feed-and-bleed cooling. B&W calculations and NRC Staff testimony were presented during the hearings to show that
these two methods of cooling would be effective. At the time of these hearings,
however, no data were available to confirm that these two methods of cooling
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would be effective or that natural circulation would not be blocked by a steam
bubble. Thus, the question was not one of Staff competency, but mther the lack
of experimental data.
Recognizing that such confirmatory data would be useful, in June 1983,
the NRC, B&W, the BWOG, and the Electric Power Research Institute (EPRI)
initiated a joint research progmm called the Integral System Test (1ST) program
to address small-break LOCA issues in B&W plants. This progmm was the
result of recommendations of an industry and government test advisory group
formed in September 1982. The 1ST program consisted of three major parts:
(a) existing data from tests conducted in the GERDA facility (a single-loop
representation of a raised-loop B&W plant) would be made available to NRC;
(b) the GERDA facility would be modified, renamed the Once-Through Integral
Test (OTIS) facility, and additional tests would be conducted; and (c) a new
facility, the Multiloop Integml System Test (MIST) facility, would ~ constructed
to represent a lowered-loop B&W plant, and tests would be conducted. This
program was a $31 million program with the costs shared by the NRC, B&W,
BWOG, and EPRI.
The GERDA and OTIS parts of the 1ST program have been completed, and
fifty-one tests in the MIST facility have been completed. To date, seventeen
tests of natural circulation, sixteen tests of BCM cooling and natuml circulation
during a small-break LOCA, and five tests of feed-and-bleed cooling have been
conducted in the MIST facility. This is in addition to the eleven tests of a
small-break LOCA, feed-and-bleed cooling, and natuml circulation conducted
in the OTIS and GERDA facilities. The remaining five tests in the current MIST
program will be completed this summer after the completion of the facility
modifications discussed below. In addition to the 1ST program, both the industry
and the NRC are sponsoring supporting progmms of model development, scaling
tests, and computer code assessment to aid in extending the results of these
programs to plants.
Testing in these facilities has shown the effectiveness of both feed-and-blecd
cooling and BCM cooling in the test facilities. Extensive natural circulation tests
have shown that, although a steam bubble may form in the high point of the
hot leg, the core remains adequately cooled and the bubble does not block the
reestablishment of natuml circulation as the vessel is refilled. The purpose of
the test facility data is to validate computer code predictions, which are then
used to calculate plant performance. This process of computer code validation is
in progress. The preliminary results of these tests and analyses have supported
the conclusions of the Staff during the TMI-l restart hearings concerning the
effectiveness of feed-and-bleed cooling, BCM cooling, and the resumption of
natuml circulation.
It is important to note, however, that credit is not given by the NRC Staff for
feed-and-bleed cooling in the licensing basis for B&W or other PWR plants.
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The Petition also highlights more recent NRC Staff concerns about the
ability of NRC thermal-hydraulic safety analysis codes (!RAC and RELAPS) to
reanalyze operational transients being experienced in B&W plants. The Petition
further states that the NRC has cut its research budget in these areas and that
the nuclear industry has not stepped in to do the needed work.
The computer codes that are in question (!RAC and RELAPS) are not the
computer codes used in the licensing safety evaluations of B&W plants. The
licensing analyses use conservative input parameters to bound the consequences
of the events. The use of conservative licensing analyses is sufficient to demonstrate conformance with regulatory requirements. The safety criteria used during
the licensing of the B&W plants are discussed later. Based on the conservative
licensing analyses, there are no known safety deficiencies in B&W plants.
The mAC and RELAPS computer codes are best-estimate codes that attempt
to make as realistic calculations as possible. More realistic calculations are used
by the NRC to improve the understanding of the margin in the conservative
licensing calculations and to provide additional assurances of plant safety. The
NRC has indicated that additional data beyond those that will be obtained from
the 1ST program would be needed (see below) to validate the best-estimate
codes in areas other than the small-break LOCA issues addressed by the 1ST
program. These issues include plant recovery from non-LOCA transients and
once-through steam generator transient response, especially during auxiliary
feedwater injection.
An additional use for improved best-estimate computer codes would be to
enhance the understanding of operational transients and to improve simulator
optimization of emergency operating procedures. One of the NRC's objectives
is to ensure that emergency operating procedures are continually reviewed and
upgraded and that reactor operators receive thorough plant simulator training in
coping with plant transients.
The cut in the research budget mentioned in the Petition concerns a previous
plan to upgrade the power supply of the MIST facility to full-scale power. Based
on lack of industry support for this power upgrade and overall research budget
reductions, the NRC decided that this program was not a cost-effective way of
obtaining the required data. Following this decision, the NRC Staff developed
a new plan to obtain the needed data. This plan includes three major programs:
(a) additional testing of transients other than the small-break LOCA in the current MIST facility; (b) separate-effects testing of a MIST facility steam generator at full-scale power; and (c) a separate-effects test of auxiliary feed water
behavior. This program, estimated to cost $18.4 million over FY 1987-89, is in
addition to NRC's ongoing B&W-related research involving code assessment.
scaling, model development. and B&W plant safety studies. Currently, discussions are being conducted with industry to obtain funding to support these programs.
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Thus, the NRC is making provisions to obtain the experimental data to verify
the best-estimate computer codes.

(C)

Original Basis for Licensing the B&W Plants Was Consen'atb'e

Supplement 4 to the Petition asserts that the original basis for licensing the
B&W plants was not conservative and without integral testing cannot be made
so. The Petitioners allege the following major deficiencies:
(1) No details are provided in the initial Director's Decision (March
13, 1987) to support the claim that the B&W plant safety analyses
predict conservative results sufficient to conclude that the plants can
be operated with no undue risk.
(2) There are no integral systems test data to make a finding that the
B&W plant safely analyses codes are adequate.
(3) The plant safety analyses are not bounding in that they have not
predicted the consequences of actual operating experience (e.g., TMI2 accident. Davis-Besse event).
(1)

B& W Plant Safety Analyses Are Conservative

Supplement 4 to the Petition alleges (at 47) that the statement in the
Initial Decision that the B&W plant safety analyses predict conservative results
sufficient to conclude that continued operation poses no undue risk to the public
health and safety is "utterly devoid of details, substance and validity." Although
the Initial Decision did not detail the basis on which the Staff came to its
conclusion, the Staff's conclusion is valid as discussed below.
Plant safety analyses are performed to demonstrate that the plant conforms
with applicable safety criteria for a spectrum of design-basis events and transients. Specific safety criteria used during the licensing of B&W plants included:
• For postulated transients, reactor coolant system pressure shall remain
limited to less than 110% of design.
• For postulated transients, the calculated minimum departure from
nucleate boiling ratio (DNB) shall exceed 1.30.
• For postulated accidents, offsite dose consequences shall not exceed
those specified in 10 C.F.R. Part 100.
• For design-basis loss-of-coolant accidents (LOCAs), the criteria of 10
C.F.R. 50.46 shall be satisfied.
The B&W plant safety analyses, which were performed to demonstrate
conformance with these criteria, used conservative input parameters; that is,
the parameters were chosen to maximize the consequences of the event. For
example, core physics parameters, such as moderator and Doppler coefficients,
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were chosen as bounding values for the fuel cycle. For steamline break analyses,
initial steam generator inventories were chosen to be larger than that expected
to maximize the cool down and possible concerns with respect to DNB.
As a specific example of the conservatism in the plant safety analyses,
many of the analyses of the undercooling events predict that the pressurizer
safety valves will lift to limit overpressurization of the reactor coolant system.
However, actual operating experience indicates that even lifting of the PORV,
which opens at a lower system pressure, is not an expected consequence of these
events. Thus, the plant safety analyses have been proven to be conservative by
actual operating experience.
For postulated accidents, offsite dose consequences are bounded by the maximum hypothetical accident analyzed in the FSARs. For this accident, it is assumed that 100% of the fuel fails nonmechanistically. Offsite dose consequences
are then calculated using technical specification values on containment leakage
and conservative meteorology. The results of this analysis, which bounds that
expected for postulated accidents considered in the FSAR, clearly demonstrate
conformance of the B&W plants with the requirements of Part 100.
Loss-of-coolant accident analyses are performed using analytical methods
that must comply with the requirements of Appendix K to 10 C.F.R. Part
50. The requirements of Appendix K contain several conservatisms, including
the specification of models that must be used for calculating decay heat and core
metal-water reaction. In addition, bounding values are used for many of the
input parameters. As a result of these assumptions, peak cladding temperature,
for these design-basis events are overestimated.
It should be noted that the requirements of Appendix K to Part 50 were
developed after an extensive rulemaking proceeding of which UCS was a
participant. Since the development of Appendix K, research results, such as those
obtained from experiments performed at the LOFT and Semiscale facilities, as
well as separate-cffects experiments, have demonstrated the conservatism of
these requirements.
The adequacy of LOCA analyses performed for the TMI-l facility was
litigated during the restart proceedings for that plant The Atomic Safety and
Licensing Board found that these analyses satisfied the applicable regulatory
requirements.
It is on the basis of factors such as the ones above that the Staff concluded
that the safety analyses for postulated transients and accidents for the B&W
plants arc sufficiently conservative.

(2)

B&lV Safety Analyses Codes Are Adequately Based

The Petitioners allege that the B&W plant safety analysis codes cannot be
judged adequate because no integral experimental data have been used to develop
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these codes. Supplement 4 to the Petition further states that these computer
codes were developed from tests done in integral test facilities based on the
Westinghouse and Combustion Engineering designs. Several NRC documents
are discussed to support the Petitioners' position.
First, it should be made clear that computer codes are generally not developed
from integral systems test data. Rather, the codes are generally developed
using standard engineering principles (e.g., conservation of mass, energy and
momentum), with specific models being utilized to reflect certain thermalhydraulic processes (e.g., heat transfer from the fuel rod). Separate effects tests
are generally used to develop some of these specific models. Integral systems
tests are used to assess the ability of the code to predict the overall system
response to transients. The B&W safety analysis computer codes were developed
in this fashion.
Specific reference is made in Supplement 4 to the Petition to a number of
NRC documents. These include:
(a) NUREG-0565, "Generic Evaluation of Small Break LOCA Behavior
in Babcock & Wilcox Design," January 1980;
(b) Memorandum from H. Denton to R. Minogue, dated December 3D,
1981;
(c) Memorandum from V. Stello to S. Chilk, dated April 3D, 1986;
(d) Memorandum from T.A. Rehm to the Commissioners, "Weekly Information Report - Week Ending February 20, 1987," February 25,
1987; and
(e) NUREG-l154, "Loss of Main and Auxiliary Feedwuter Event at the

Davis-Besse Plant," June 9, 1985.
The first two documents concern NRC Staff recommendations that integral
systems test data were necessary for the B&W plant design. These recommendations were made because it was recognized that the then-existing integral systems
test facilities, notably LOFT and Semiscale, were based on the Westinghouse
and Combustion Engineering system designs and that these facilities would be
unable to reflect the unique thermal-hydraulic response for a B&W plant design
(e.g., the OTSG behavior). The Petitioners, however, fail to recognize that the
Stafr has taken action in this area.
First, in June 1983, the NRC, B&W, the BWOG, and EPRI initiated a joint
research program to develop and obtain integral systems test data applicable
to the B&W plant design. This program consisted of three major parts: (1)
existing data from tests conducted in the GERDA facility would be made
available to the NRC; (2) the GERDA facility would be modified, renamed the
OTIS facility, and additional tests would be conducted; and (3) a new facility,
the MIST facility, would be cOl\Structed and tests would be conducted. To date
the GERDA and OTIS parts of the integral systems testing program have been
completed, and fifty-one tests have been run in the MIST facility. Thus, integral
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systems test data exist for the B&W plant design. The test data are being used
by NRC and BWOG to assess their computer codes.
Second, NUREG-0737, "Clarification of TMI Action Plan Requirements"
Item II.K.3.30, "Revised Small Break LOCA Methods to Show Compliance
with 10 C.F.R. 50, Appendix 1(." specifically required that small-break LOCA
models be tested against applicable experimental data, especially in the area
of natural circulation, and be shown to be in compliance with Appendix K to
Part 50. In response to these requirements, the BWOG modified its small-break
LOCA model (BAW-I0154 "B&W's Small Break LOCA ECCS Evaluation
Moder') and submitted the model for Staff review. Included in this submittal
were numerous comparisons of the new model to experimental data, including
both separate-effects experiments to test individual code models and integral
systems experiments performed at the LOFT and Semiscale facilities to ensure
that the model performs correctly. Benchmarks of the code to actual B&W
plant transients also were provided. The Staff has reviewed this model and has
found that it meets the requirements of Appendix K to Part 50 and satisfies the
requirement of NUREG-0737, Item II.K.3.30. As a confirmatory item, the Staff
has required that the adequacy and/or conservatism of the new model be shown
by comparison to either the MIST test results or another computer code that has
been benchmarked versus the MIST tests.
Finally, wiLh respect to these two documents, the Petitioners also fail to
mention that these documents, and the plans of at least one B&W plant, were
extensively litigated during the TMI-l restart proceedings.
With respect to the third document cited by the Petitioners, it is stated in
Supplement 4 to the Petition (at 49) that even with the use of "correction
factors" the B&W "safety analysis results are characterized with a greater
degree of uncertainty than desired." An examination of the actual paragraph
from the document paraphrased by the Petitioners (see p. 55 of Supplement
4 to the Petition) shows that the document is actually discussing the NRC's
computer codes not the B&W codes used for performing the B&W plant
safety analyses. The Staff's computer codes are constructed to be best-estimate
computer codes, not conservative licensing codes. The paragraph cited by the
Petitioners is a Staff expression that further experimental data are needed to
reduce the uncertainty in the Staff's ability to perform best-estimate analyses
for B&W plants.
The fourth document cited by the Petitioners discusses the progress of
ongoing research being performed by the NRC, specifically single-tube OTSG
tests being performed to examine flooding behavior for an OTSG. As stated on
page 50 of Supplement 4 to the Petition, "UCS seriously questions whether a
test facility with a single tube is an adequate representation of the 15,000 tube
steam generator." The Staff did not claim, nor is it claiming, that the single-tube
tests provide all the necessary data for the further development of the Staff's
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best-cstimate computer codes. In fact, the quoted document states that the "NRC
has initiated an OTSG experimental program that consists of full-scale single
tube and muItitube sector models of the OTSG." While it is clear that continuing
research is necessary in this area. details of the testing program are still being
developed by the Staff with consultation with BWOG. The Staff believes that,
upon completion of this future experimental program, sufficient data will have
been obtained to improve the modeling of OTSG behavior in the NRC bestestimate codes.
On the basis of this document, the Petitioners further conclude that the Staff
has no rational basis for concluding that the B&W plant safety analyses are
conservative. As discussed above, the Staff does have a rational basis and has
concluded that the licensing analyses are indeed conservative.
It is noteworthy to mention the fact that modeling of OTSG behavior in the
B&W small-break LOCA code was litigated during hearings before the Atomic
Safety and Licensing Appeal Board on the matter of TMI-l restart. UCS was
an active participant in these proceedings.
The last document cited by the Petitioners is NUREG-1154. Because NUREG1154 contains the words "integrated system testing," the Petitioners use this as
further "proof' that the Staff has continually taken the position that experimental data are needed for supporting the B&W plant safety analyses. A review of
NUREG-1154 makes it clear that the document is discussing testing of plant
equipment to ensure that it is capable of fulfilling its safety function. The document has no relationship to the issue of integral systems experimental data.
In summary, the Petitioners appear to misunderstand the facts surrounding
the cited documents. The Staff, B&W, EPRI, and BWOG have an ongoing
experimental program to provide integral systems test data for code benchmarking. Many of the issues have already been litigated in the TMI-l restart proceedings. The Staff has a basis on which to conclude that the B&W plant safety
analyses are conservative. Positions taken in the more recent documents cited
by the Petitioners relate only to the Staff's best-estimate analysis codes and do
not relate to the B&W plant safety analyses.

(3)

The Licensing Basis Is Adequate

In various portions of Supplement 4 to the Petition, the Petitioners allege
that the licensing basis for the B&W plants is not adequate or conservative in
that the FSAR analyses did not predict scenarios such as those that occurred at
Davis-Besse or TMI-2. In essence, this is a challenge to the licensing basis and
the concept of design-basis events used for plant safety analyses.
Design-basis events are developed by examining failures that can occur during
normal operation. A common characteristic of design-basis events is that they
are assumed to be caused by a single malfunction as the initiating event. For
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the postulated accidents in the design basis, the Staff also requires that the
plant be able to accommodate the worst single active failure in conjunction with
the event. This failure is limited to systems and equipment that are predicted
or assumed to operate during the event. Spurious or random failures are not
postulated.
Multiple failures, such as those that occurred at TMI-2, and Davis-Besse, are
not considered in the design basis because other NRC design criteria require
that the systems be designed with sufficient reliability to ensure that multiple
failures are of sufficiently low probability that they need not be considered
in the design basis. Thus, if multiple malfunctions are uncovered that can be
expected to occur during initiating events, and lead to a loss of safety function
and unacceptable consequences, the NRC position is to require that the system
design be upgraded and corrected as necessary so that those multiple failures
are no longer expected.
As a result of each of these events, the Staff took appropriate actions to
ensure that such events would not be expected in the future. The actions taken
following the TMI-2 event are given in NUREG-0737; the plant-specific DavisBesse issues were resolved before the plant was allowed to restart.
The Petitioners are correct that design-basis analyses will not cover every
conceivable combination of system failures that may occur during a plant
transient. In recognition of that fact. after TMI-2 the NRC required licensees
to upgrade their plant emergency procedures to provide operator guidance for
dealing with multiple equipment failures (see NUREG-0737, "Clarification of
TMI Action Plan Requirements," Item I.C.l, "Short Term Accident Analysis
and Procedures Revision''). This action provides additional assurance that plant
transients can be safely mitigated and is consistent with the NRC's defense-indepth approach to maintaining plant safety.
The Staff continues to conclude that the basic approach of analyzing designbasis events, coupled with the requirement that equipment be designed with
sufficient reliability to ensure that it will fulfill its safety function, and taking
corrective action when an event does occur, is adequate.

(D)

Abnormal Transient Operating Guidelines

In Supplement 4 to the Petition, the Petitioners state that the NRC is
permitting the B&W plants to operate despite the fact that it is not known
whether the emergency procedures for stearn generator tube rupture, a designbasis accident. have a valid technical basis.
The NRC Staff's safety evaluation (SE) on the basic abnormal transient
operating guidelines (ATOGs) was issued on September 14, 1983. A supplement
to the SE was issued on December 14, 1983, which closed out the near-term
open items and indicated that the ATOG guidelines, including guidelines for
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a steam generator tube rupture, were acceptable for immediate development
and implementation of emergency procedures. Section 3.7.2 of the September
14, 1983 SE addressed steam generator tube rupture guidelines. Some longterm items remained to be addressed, including confirmatory information needs
and certain scenarios that go beyond design-basis tube rupture events (e.g.,
multiple steam generator tube failures and tube failures in multiple steam
generators). The B&W technical basis document No. 74-115244, "Emergency
Operating Procedures Technical Basis Document." September 3, 1985, was
submitted in response to the longer-term items and is undergoing Staff review.
Thus, the NRC has approved guidelines for use in the development of
emergency operating procedures, including procedures to be used in the event
of a design-basis steam generator tube rupture. The additional long-term items
are not complete.
CONCLUSION
The B&W-designed plants have experienced a number of operational transients of varying levels of severity but these problems do not justify Petitioners'
request to shut down these plants. Substantive improvements have been made to
the B&W plants since the TMI-2 accident, and the licensees are continuing to
make improvements to these plants. No new significant generic safety problems
have been identified to date by the NRC Staff in the ongoing reassessment of
B&W-designed plants.
The petition does not present any substantial health or safety questions
associated with the operation or construction of plants designed by the Babcock
& Wilcox Company, the resolution of which would be advanced by granting
the relief requested. In addition. I find that there are no substantial health and
safety issues that would warrant the suspension or revocation of any license or
permit for such facilities. Therefore, I decline to institute proceedings pursuant
to 10 C.P.R. § 2.202. Accordingly, I decline to grant relief pursuant to 10
C.F.R. § 2.206. As provided by 10 C.F.R. § 2.206(c), a copy of this Decision
will be filed with the Secretary for the Commission's review.

•

Thomas E. Murley, Director
Office of Nuclear Reactor
Regulation
Dated at Bethesda. Maryland,
this 19th day of October 1987.
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION
OFFICE OF THE EXECUTIVE DIRECTOR FOR OPERATIONS
Victor Stello, Jr., Executive Director for Operations

Docket No. PRM 50-44

In the Matter of
COMMITTEE TO BRIDGE THE GAP

September 23, 1987

The Nuclear Regulatory Commission is denying a petition for rule making
submitted by the Committee to Bridge the Gap. The Petitioner, citing primarily
the accident at the Chernobyl plant in the Soviet Union requested that the NRC
amend its regulations in 10 C.F.R. Part 50 to require that licensees whose reactors
employ graphite as a neutron moderator or reflector and whose licensed power is
greater than 100 W: (1) formulate and submit for NRC approval fIre response
plans and evacuation plans in case of a reactor fIre involving graphite and fuel;
and (2) measure the "Wigner" energy stored in the graphite of their reactors
and submit a revised safety analysis addressing the risks and consequences of a
reactor fIre. The Commission is denying the petition because the Petitioner has
failed to demonstrate that the existing fIre protection systems and emergency
response plans," as considered and approved by the NRC, fail to provide an
appropriate level of protection of the health and safety of the public. Moreover,
the Commission has concluded that empirical measurement of stored energy in
reactor graphite components is not practical nor is it necessary to ensure the
health and safety of the public.
NRC STAFF SAFETY REVIEW:
ACCIDENTS

"CREDIBLE" AND ''INCREDIBLE''

The words "credible" and "incredible" have been used in many AEC/NRC
safety analyses. As used by the Staff, these words have always been a qualitative
statement of the likelihood or probability of an event or condition occurring."
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EMERGENCY PLANNING:

FIRE PROTECTION MEASURES

NRC-approved emergency plans in accordance with 10 C.F.R. § 50.54 and
10 C.F.R. Part 50, Appendix E, provide for response to fires, for training of
firefighting personnel, and for periodic drills to demonstrate proper operation of
the plan in accordance with procedures developed for each facility.

FIRE PROTECTION:

APPLICABILITY TO ALL FIRES

Basic safety measures required to reduce the threat of fires as well as to
mitigate the consequences of any fires that do occur (as reviewed and approved
by the NRC Staff and as implemented for all licensed reactors), generally apply
to all fires and provide acceptable protection for the health and safety of the
public.
TECHNICAL ISSUES DISCUSSED

Relevance of Chernobyl accident to NRC-licensed reactors; graphite fire
credibility in NRC-licensed reactors; radiological hazard to the public from a
graphite fire in NRC-licensed reactors; empirical measurement of stored energy
in graphite components of reactors.

DENIAL OF PETITION FOR RULE MAKING
I.

BACKGROUND

A petition for rulemaking was filed by the Committee to Bridge the OAP
(CBO) on July 7, 1986. The petition was docketed by the Commission on
July 7, 1986, and was assigned Docket No. PRM 50-44. A notice requesting
comments on the petition was printed in the Federal Register on September 3,
1986 (51 Fed. Reg. 31,341). The petition requests that the Commission amend
its regulations.
Basis for the Request
The Petitioner offered the following justification for the proposed revision of
the regulations:
• The occurrence of a graphite fire at the Chernobyl plant in the Soviet
Union demonstrates that such fires arc credible events. The NRC and
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its licensees have mistakenly dismi.ssed graphite fires as noncredible
events.
• New experimental data show that NRC's generic analysis of stored
energy in research reactor graphite significantly underestimates the
actual amount of stored energy, and thus underestimates the associated
risk of graphite fire.
• The NRC failed to require basic safety measures that could help
to reduce the threat of such a fire. Licensees whose reactors use
graphite, including dozens of nonpower reactors and one commercial
power reactor, have no fire response plans for combating graphite fires
in their reactors. Nonpower reactor licensees do not have adequate
emergency plans to evacuate members of the public in the event of a
graphite fire or other severe accident.
For these reasons, the Petitioner would require all licensees whose reactors
employ graphite as a neutron moderator or reflector and whose licensed power
is greater than 100 W to:
(a) Formulate and submit for NRC approval fire response plans for
combating a reactor fire involving graphite and other constituent
reactor parts (e.g., fuel) that might be involved in such a fire, taking
into consideration the potential for explosive reactions. Response
plans shall identify precisely which materials will be used to suppress
a fire without increasing the risk of explosion, and shall indicate where
and in what quantities these materials will be stored.
(b) Formulate and submit for NRC approval evacuation plans for a reactor
fire. Plans should include evacuation out to a sufficient distance from
the reactor such that no member of the public receives a dose to the
thyroid greater than 5 rem, assuming a release to the environment of
25% of the eqUilibrium radioactive iodine inventory.
(c) Perform measurements of the "Wigner energy" stored in the graphite
of their reactor,and submit these measurements to NRC for review
together with a revised safety analysis, which shall address the risks
and consequences of a reactor fire. A sufficient number of graphite
samples shall be measured to identify the location of maximum stored
energy, and to determine the maximum quantity of stored energy
within ± 10%.
i

II. punLlc
A.

COMMENTS

Description of Comments Received on Petition

On September 3, 1986, the Commission published a notice in the Federal
Register (51 Fed. Reg. 31,341) requesting comments on the petition. The NRC
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received nine requests for an extension of the comment period. An extension of
the comment period was granted, changing the closing date for the comments
from November 3, 1986, to February 2, 1987. A total of twenty-seven comments
was received, six of which supported the petition and twenty-one of which
opposed the petition. Of the six commenters supporting the petition, two were
individual citizens and four were from citizen's groups. Of the twenty-one
commenters opposed to the petition, fifteen were universities or universityrelated organizations, four were companies involved with the nuclear industry,
one was a state government agency, and one was an individual citizen.
Of the comments in support of the petition, none offered any specific
technical insights but rather simply endorsed the information and basis of the
petition. These comments covered general concerns that include:
• the potential for graphite fires,
• training of firefighters to manage graphite fires,
• evacuation of persons on site and in nearby areas in the event of an
accident.
Highlights from the comments opposing the petition are as follows:
• CBO's comparison of research reactors to the Chernobyl-4 (RBMK)
reactor ignores the extreme differences in power level, core size,
fission product inventory, operating temperature, reactor control systems, and inherent design characteristics.
• CBO's inference that graphite fires were the initiating events in both
the Chernobyl and Windscale accidents cannot be substantiated.
• The operating temperature of the Chernobyl graphite (700°C) dismisses CBO's contention that stored energy in the irradiated graphite
played any role in the Chernobyl accident
• CBO ignores the necessity for an initiating event to raise the graphite
temperature 50°C-100°C above its normal operating temperature
before any Wigner (stored) energy in graphite can be released
• CBO ignores the fact that only the releaseable stored energy, not
the total stored energy, in graphite, in accordance with the annealing
temperature, can contribute to a graphite temperature increase.
• The conditions necessary for graphite burning do not exist nor can
they be created by random events in nonpower reactors.
• The conditions necessary for graphite burning do not exist in the Fort
St. Vrain reactor.
• Operating temperatures of the graphite in the Fort St Vrain reactor
preclude the accumulation of any significant quantity of stored energy
(i.e., the graphite is self-annealing).
• NRC-approved emergency plans (required by 10 C.F.R. Part 50,
Appendix E) are in place at all NRC-licensed reactors and are
adequate and acceptable.
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•

Measurement of; stored energy is not consistent with the ALARA
philosophy, since it requires the unnecessary exposure of reactor
personnel.
• CBG fails to provide a technical basis for any of the petition's
proposed requirements.
The comments opposing the petition are too numerous to address individually.
However, each comment has been considered by the Staff and its contractors
in analyzing the petition and in developing the NRC position. Copies of the
petition, public comments and abstracts of the comments received on the petition,
and the Brookhaven National Laboratory Report NUREG/CR-4981 are available
for inspection and copying under Docket No. PRM 50-44 in the NRC Public
Document Room, 1717 H Street, NW, Washington, DC. Copies ofNUREG/CR4981 may be purchased through the U.S. Government Printing Office by calling
(202) 275-2060 or by writing to the U.S. Government Printing Office, P.O. Box
37082, Washington, DC 20013-7082. Copies may also be purchased from the
National Technical Information Service, U.S. Department of Commerce, 5285
Port Royal Road, Springfield, VA 22161.
,

B.

Analysis of the Petition

(1)

The Petitioner Asserts That "the Occurrence of a Graphite Fire at the
Chernobyl Plant Demonstrates That Such Fires Are Indeed Credible
E~'ents"

CBG filed its petition on July 7. 1986. Consequently, only fragmentary
information, mostly conjecture, was available before the petition was filed. More
detailed and definitive information was first made available, outside the Soviet
Union, during a meeting held by the International Atomic Energy Agency
(IAEA) in Vienna, Austria, on August 25 to 29, 1986. Without the benefit of
the detailed Soviet report, the basis of the petition is seriously flawed.
In response to the CBG assertion regarding the Chernobyl event, the NRC
selected Brookhaven National Laboratory (BNL), operator of the Brookhaven
Graphite Research Reactor, whose Staff is recognized internationally for its
research on reactor-grade graphite and its properties, to review the published
information and determine its relevancy to the use of graphite in NRC-licensed
reactors. In addition, BNL personnel reviewed the Chernobyl and Windscale
accidents and the role, if any, of the graphite moderator in these events. The
results of this review are contained in NUREG/CR-4981, "A Safety Assessment
of the Use of Graphite in Nuclear Reactors Licensed by the U.S. NRC," July
1987. This report is available as noted in § II.A.
The Staff has used the BNL report, comments received from the public,
and its own understanding of and expertise relevant to the use of graphite in
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nonpower reactors and Fort St. Vrain to evaluate and respond to the assertions
and proposed requirements of the CBG petition (PRM 50-44).
In their evaluations of the Chernobyl accident, both Soviet and international
scientists agree that graphite burning did occur during this accident. However,
most of the experts, including the scientists at BNL, consider the graphite
burning a secondary or corollary event resulting from the explosions that occurred as a result of a very rapid reactivity insertion that overheated the fuel and
cladding. The explosion created the conditions necessary to initiate and sustain
graphite burning (e.g., fragmentation of fuel and graphite, rupture of the moderator inert gas boundary, admission of air, a favorable ratio of graphite volume-tosurface area, sustained heat input from asphalt fires, and decay heat). Although
the petition considers the Chernobyl accident a demonstration of graphite fire
credibility, the accident confirms that initiation and sustained burning of graphite
require the existence of a complex combination of ideal conditions, which are
extremely difficult to achieve in any real situation and are virtually incredible
in the reactors being considered under this petition. The words "credible" and
incredible" have been used in many AECINRC safety analyses. As used by the
Staff, these words have always been a qualitative statement of the likelihood or
probability of an event or condition occurring. Accordingly, the Staff's conclusion that sustained or self-sustained graphite burning is not a credible event in
NRC-licensed reactors is still valid (Le., the random simultaneous occurrence of
the several conditions necessary for sustained graphite burning or self-sustained
graphite burning is an event with a very small probability of occurring). The
Staff thus concurs in the conclusion reached in the BNL report: "There is no
new evidence associated with the analyses of either the Windscale accident or
the Chernobyl accident that indicates a credible potential for a graphite burning
accident in any of the reactors considered in this review. Nor is there any new
evidence that detailed case-by-case safety analyses of the role of graphite in
NRC-licensed reactors are warranted." Accordingly, there has been no change
in the Staff's assessment of graphite burning, the Chernobyl accident notwithstanding, in NRC-licensed reactors, and no changes are required in the Staff's
previous findings in the safety evaluation reports prepared for these reactors.

(2)

The Petitioner States That "the NRC Has Failed to Require Basic
Safety Measures to Reduce the Threat of a Graphite Fire"

The Petitioner did not identify the "basic measures" the NRC has failed to
require and provided no basis for this statement. The Staff considers that the
elements of the NRC regulatory and licensing process represent the basic safety
measures required of licensees to ensure the safe design and operation of their
reactors as well as to provide specific plans and procedures for managing and
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responding to off-normal conditions and accidents. Some examples that are
relevant to fire l detection, protection, and mitigation are listed below: .
• Safety reviews of nonpower reactors include an assessment of the fire
protection systems at each facility. Fire detection, fire extinguishers,
fire alarms, fire prevention, firefighting training of facility personnel,
and onsite and offsite response to fire alarms are typical areas included
in the safety review. Inadequacies identified during the review must
be corrected before a license is granted.
• Each nonpower reactor licensee is required by conditions of the
license (Technical Specifications) to provide a safety review for
experiments to be inserted in their reactors and for changes in reactor
operation. Among many other safety considerations, an assessment
of fire potential (e.g., flammable materials) is included.
• Each non power reactor licensee has responded to the requirements
of 10 C.F.R. § 50.54(q) and 10 C.F.R. Part 50, Appendix E, in
submitting an emergency plan for NRC review and approval. All
licensed nonpower reactors now have approved emergency plans and
the necessary implementing procedures. These plans were reviewed
against ANSI/ANS-15.16-1982 and Regulatory Guide 2.6, proposed
Revision 1, as outlined in NUREG-0849, "Standard Review Plan for
the Review and Evaluation of Emergency Plans for Research and Test
Reactors."
Examples of the evaluation items that are relevant to "basic safety measures to
reduce the threat of ••• fire" are listed below:
(a) The [emergency] plan should also describe nonradiological monitors
or indicators. . • • (2) Fire detectors. • . .
(b) The emergency plan should describe an initial training and periodic
retraining program designed to maintain the ability of emergency
response personnel to perform assigned functions for the following:
. • . • f. Police' security, ambulance, and firefighting personnel. •..
NUREG-0849, §§ 8.0 and 10.0.
The licensee for Fort St. Vrain has satisfactorily met the requirements of 10
C.F.R. § 50.48 and 10 C.F.R. Part 50, Appendix R. Appendix R, "Fire Protection
Program for Nuclear Power Facilities Operating Prior to January I, 1979," sets
forth fire protection features required to satisfy Criterion 3 of Appendix A to 10
C.F.R. Part 50. These NRC requirements include the "basic safety measures to
reduce the threat of a ••• fire."

1Coven .11 types of fires, including graphite fires.
,
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It is the Staff's judgment that the NRC has required adequate basic safety
measures to reduce the threat of fire as well as to mitigate the consequences
of any fires that do occur. These measures have been reviewed, approved, and
implemented for all licensed reactors. They generally apply to all fires and have
been found to provide acceptable protection for the health and safety of the
public.

(3)

The Petitioner Alleges That "Licensees Have No Fire Response Plans
for Graphite Fires"

As discussed in item 2, above, all licensees have NRC-approved emergency
plans in accordance with 10 C.F.R. § 50.54(q) and 10 C.F.R. Part 50, Appendix
E. These plans provide for response to fires, for training of firefighting personnel,
and for periodic drills to demonstrate proper operation of the plan in accordance
with procedures developed for each facility. One commenter opposing the
petition reported that the offsite firefighters and their supervisors were regularly
trained in firefighting procedures for their facilities and that the firefighters were
confident that they were prepared to dea1 with the type of fires they could
encounter, including a fire involving graphite. This is consistent with BNL
research,l which recommends a basic firefighting technique for graphite fires, that
is, exclude air or oxygen and cool the graphite. Success in using this basic "cooland-smother" technique was demonstrated during the Chernobyl accident. Cold
nitrogen gas was pumped into the bottom of the reactor to successfully cool the
graphite and fuel debris while excluding oxygen to smother any burning. Also at
Chernobyl, graphite blocks were successfully quenched using water (NUREG1250 at 4-12, 4-21, and 7-23). Since this basic cool-and-smother technique is
effective for most fires, the Staff has concluded that the licensees' existing
emergency plans provide an adequate response for graphite fires as well as any
other type of fire.

(4)

The Petitioner Asserts That "Nonpower Reactors Do Not Have
Adequate Emergency Plans to Evacuate Members of the Public in the
El'ent of a Graphite Fire"

Neither the Petitioner nor any of the citizens' groups or individuals supporting the petition provided a basis in suppon of this assertion. The Staff
has reconsidered the need to provide a plan to evacuate members of the public

lR.W. Powell. RA. Meyer, and RO. Bourdeau, "Control Radiation Effects in a Gnphitc Reactor Suucture,"
Proceedingl of 1M Second United NarioM illlerMlioMI Conferenc, Oil 1M Peaceful Ulel of Atomic Ellergy,

VoL 7, 1958, at 293.
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located off site in the very .unlUcely event of a graphite fire and, in the course
of evaluating this petition, has not identified any such need.
As stated in Regulatory Guide 2.6, Rev. 1:
In the judgment of the NRC Staff, the potential radiological hazards to the public associated
with the operation of research and test reactors are considerably less than those involved
with nuclear power plants. In addition, because there are many different kinds of nonpower
reactors, the potential for emergency situations arising and the consequences thereof vary
from facility to facility. These differences and variations are expected to be reflected
realistically in the emergency plans and procedures developed for each research and test
reactor facility.

Accordingly, each nonpower reactor licensee has developed an emergency
plan based on the identifie<I characteristics of its reactor facility. To assist
licensees in meeting the requirements of 10 C.F.R. Part 50, Appendix E,
Regulatory Guide 2.6 (ANSI/ANS-15.16-1982, Table 2) provides an "Alternate
Method for Determining the Size of an Emergency Planning Zone (Epz)."
Table 2 is based on highly conservative dose calculations that are generically
applicable to nonpower reactors. These calculations include the very conservative
assumption for nonpower reactors that 25% of the equilibrium radioactive iodine
is gaseous and will escape from the reactor building into the environment. It is
the current and standard practice of the NRC Staff to use the 25% iodine source
term with regard to 10 C.F.R. Part 20 recommended dose considerations in its
safety evaluations of nonpower reactors. Table 2, which is based on power level,
recommends that reactors with power levels less than or equal to 2 MW use their
"operations boundary" for their EPZs, which essentially recognizes that a reactor
of this power level will only need to initiate protective actions for members
of the general public on site and will not pose an unacceptable radiological
hazard to members of the public off site. There are only five licensed nonpower
reactors containing graphite that have power levels greater than 2 MW. Three
of the reactors have power levels less than 10 MW, one has a power level of
10 MW, and one has a power level of 20 MW. Table 2 recommends an ill
of 100 meters for nonpower reactors with power levels greater than 2 MW and
equal to or less than 10 MW, and 400 meters for those with power levels greater
than 10 MW and equal to or less than 20 MW. The licensee for each of these
reactors has an NRC-approved emergency plan that takes into consideration
the specific characteristics of each reactor (e.g., fission product inventory and
engineered safety features) in the development of the action levels, procedures,
and protective actions necessary to protect all members of the public within its
EPZ. Regulatory Guides 1.3 and 1.4 recommend the use of the 25% radioactive
iodine source term in determining the compliance of power reactors with the
siting, containment, and dose guidelines of 10 C.F.R. Part 100. The Staff believes
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the current regulatory practices are suitable to ensure that the basic statutory
requirement, for adequate protection of public health and safety, is meL
These emergency planning considerations are appropriate for reactors utilizing graphite components. Because the graphite contains no fission products and
very few activation products, even the remote possibility of the graphite burning
would not contribute to the radiological source term. Therefore, a graphite fire
in and of itself presents essentially no radiological hazard to the public.
Because of the major differences in design, power level, core size, fission
product inventory, reactor control systems, and inherent reactor neutronics,
comparison of the Chernobyl accident and its consequences with accidents and
the resulting consequences for nonpower reactors is not appropriate, nor is
it meaningful. Many of the comments received in opposition to the petition
speak of the impropriety of comparing NRC-licensed nonpower reactors with
the Chernobyl RBMK-1000 reactor.
The Petitioner has not provided any proof of inadequacy in the emergency
plans for nonpower reactors. On the basis of a review of the guidance for
emergency planning contained in Regulatory Guide 2.6 and ANSI/ANS 15.161982 and the requirements of 10 C.F.R. Part 50, Appendix E, the Staff has
concluded that the emergency plans previously approved by NRC are still
appropriate and adequate. Neither the Petitioner nor the commenters supporting
the petition have supplied information that demonstrates that, even in the remote
case of graphite burning, there is a need to modify any existing emergency plans.

(S)

The Petitioner States ThaI "NRC's Generic Analysis of Stored Energy
in Research Reactor Graphite Significantly Underestimates the Actual
Amount of Stored Energy and Thus Underestimates the Associated
Risk of Graphite Fire"

The conditions neeessary for stored energy releases in graphite are described
in § 3 of the BNL report. The Staff agrees with the methodology derived for
estimating the stored energy that can be released from graphite and in the
analysis applied to the estimation of stored energy releases in § 6 of the BNL
report.
In § 2 of the BNL report, the necessary conditions for graphite to bum
are discussed in detail. A reassessment of the literature on the experiments
previously performed at BNL and the reported details of the Windscale and
Chernobyl accidents are included in the BNL study_ The conclusions reached as
a result of these analyses are:
[1lhe potential to initiate or maintain a graphite burning incident is essentially independent
of the stored energy in the graphite. and depends on other factors that are unique for each
research reactor and for furl SL Vrain. In order to have self-sustained rapid graphite oxidation
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in any of these reacton, cenain necessary conditions of geometry, temperature, oxygen
supply, reaction product removal and a favorable heat balance must be maintained. There is
no new evidence associated with either the Windsca1e Accident or the Chernobyl Accident
that indicates a credible potential for a graphite burning accident in any of the reactors
considered in this review.

On the basis of its review of the BNL report, the literature on BNL experiments,
and the information on the Windscale and Chernobyl events, the Staff finds that
the conclusions reached by BNL are correct and adopts them as its own.

(6)

The Petitioner Asserts That "Actual Empirical Measurements of
Wigner Energy Will Be Required to Assess the Magnitude of the
Energy Stored in Research Reactor Graphite"

Measurements of stored energy in its research reactor graphite were made by
the University of California, Los Angeles, in the course of decommissioning its
Argonaut research reactor. Several things learned from its program of sampling
and measuring stored energy were reported by a commenter who opposed the
petition. This information was also reported in a paper by Ashbaugh, Ostrander,
and Pearlman] at the American Nuclear Society annual meeting in June 1986.
• Stored energy decreases with increasing distance from the fuel region
(e.g., 5.61 cal/g at 18 inches, 1.34 caVg at 22 inches, and an
unmeasurable amount at 26 inches).
• Within the graphite island, stored energy decreases from 33.3 cal/g
at the fuel box graphite interface to 19.2 caVg about 3 inches from
the fuel box toward the center of the graphite island.
These results illustrate the principles associated with the proposed requirement to measure the Wigner energy stored in the research and test rcactor
graphite. The significant changes in stored energy with relatively small differences in location demonstrate the difficulty in selecting the locations and the
number of samples needed to characterize the "maximum stored energy and to
determine the maximum quantity of stored energy to within ±10%."
The bases for storage and release of Wigner energy in graphite are delineated
in the BNL report, which shows that there is no unique connection between
total stored energy and the releaseable energy. Thus, establishing the magnitude
of the stored energy in nonpower reactor graphite by empirical measurements
would not provide the information needed to evaluate this potential. Because the
releaseable stored energy saturates, an upper bound on the stored energy that

3 C.E. Ashbaug)l, N.C. Ostrander, and It Pearhnan, "Graphite Stored Energy in the UCLA Research Reactor,"

T,ansaclio,... of rio. IoNS. Vol. S2, 1986, at 372.
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can be released to 700°C can be determined from existing data. Therefore, no
measurement of stored energy is required.
Also, because of the several conditions required to initiate graphite burning in
addition to a graphite temperature of 650°C, the potential to initiate or maintain
a graphite-burning incident is essentially independent of stored energy in the
graphite. This further supports the conclusion that no measurement of stored
energy is needed.
Many of the commenters who opposed the petition cited a violation of
ALARA considerations because stored energy measurements would not provide
needed information, but would incur radiological exposures. The impracticality
of taking the samples and making the measurements was also pointed out. For
example, sampling the graphite reflector pieces in the ends of a lRIGA fuel
pin would require breaching the fuel pin cladding as well as providing shielding
against the fuel pin's radioactivity. Similar challenges would be associated in
taking a sample from graphite reflector components clad with metal. In addition,
it was pointed out that numerous samples would be required to establish the true
magnitude of stored energy in the various graphite components.
The Staff has considered the relevant BNL findings and the comments
received and has concluded that empirical measurement of stored energy in
nonpower reactor graphite components is not practical nor is it necessary to
ensure the health and safety of the public.

(7)

The Petitioner Refers to "0ne Commercial Power Reactor," Indicating
That It Has No Fire Response Plans for Combating Graphite Fires;
the Petitioner Also States That "Graphite Is Used as a Moderator in
the Fort St. Vrain Nuclear Power Plant in Colorado"

Other than the lack of graphite fire response plans, the Petitioner does not
identify specific concerns related to Fort St Vrain. However, it is implied
that all reactors using graphite components are subject to CBG's concerns and
assertions. In reality, the petition and requirements are really directed at NRClicensed nonpower reactors.
Fort St. Vrain is a high-temperature gas-cooled reactor (HTGR) owned and
operated by Public Service Company of Colorado. Its design capacity is 330
MWe. It uses a ceramic fuel particle (uranium and thorium carbide) clad with
silicon carbide and multiple layers of pyrolytic carbon. The fuel particles are
compacted into small rods and installed in fuel holes in the hexagonal graphite
fuel blocks. Including the reflectors there are 500 tons of reactor graphite in
the core. The reactor coolant is helium with an average inlet temperature of
762°P (405°C) and an outlet temperature of 1445°P (785°C). The average
graphite moderator temperature is 1380°F (749°C). These characteristics are far
different than those of the nonpower reactors. BNL has reviewed Fort SL Vrain
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parameters in relation to graphite stored energy and concludes in § 7 of its
report. "Fort St. Vrain operates at temperatures that preclude accumulation of
stored energy. There are no known problems associated with stored energy in
graphite for operating temperatures associated with HTGRs." The Staff agrees
with BNL's conclusion and can find no reason to empirically measure the stored
energy in Fort SL Vrain's graphite components.
In response to an NRC request, Public Service Company of Colorado
addressed the implications of the Chernobyl accident for Fort St. Vrain. The
licensee submitted a final report entitled "Design Differences, Air Ingress and
Graphite Oxidation, and Steam Ingress and Water Gas Generation" (P-86641,
December 4, 1986). The Staff has reviewed the report and concludes that the
only significant similarity between Chernobyl and furt St. Vrain reactors is
that they both contain a large amount of graphite'moderator. There are design
differences between these reactors that preclude an accident similar to the
Chernobyl accident at Fort St. Vrain.
Furthermore. on the basis of its review, the Staff concluded that the structural
integrity of the furt St. Vrain prestressed concrete reactor vessel would be
maintained during and after the assumed accident scenarios. Although the
initiating events are beyond the plant's original design basis, the plant design
appears to have an adequate margin of safety to withstand these events.
The Staff's comments and conclusions can be found in the NRC Public
Document Room under Docket No. 50-267, in a letter dated April I, 1987,
Accession No. 8704090248;
The Petitioner's assertion that graphite burning and oxidation were not included in the Staff's evaluation for Fort SL Vrain is in error. This subject was
thoroughly reviewed in both the construction permit and operating license safety
evaluations. These Staff evaluations may be found in the Public Document Room
in the 50-267 docket file. The licensee's updated furt SL Vrain Final Safety
Analysis Report, § 14, contains much of the information and analyses submitted
for NRC review. The Staff concluded that significant graphite oxidation at furt
St. Vrain was not credible. (Note: In addition to the previously discussed conditions necessary for graphite burning, Fort SL Vrain must suffer simultaneous
independent structural failures resulting in the release of the inert helium and the
subsequent supply of an adequate air/oxygen flow). The Staff finds no basis for
changing its previous conclusions. The licensee for furt SL Vrain has met the
requirements of 10 C.P.R. Part 50, Appendix R (which sets forth fire protection
features required to satisfy Criterion 3 of 10 C.F.R. Part 50, Appendix A) and
has an NRC-approved emergency plan that meets 10 C.F.R. Part 50, Appendix
E. The Fort St. Vrain fire protection program and emergency plan specify the
necessary organization, plans, and procedures to provide the necessary protection of the health and safety of the public even in the very unlikely event of a
graphite fire.
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TIl.

BASIS FOR DENIAL

The NRC denies the Petitioner's request to amend Part 50 to require licensees
whose reactors employ graphite as a neutron moderator or reflector and whose
licensed power is greater than 100 W to:
(1) formulate and submit for NRC approval fire response plans for
combating a reactor fire involving graphite and other constituent
reactor parts (e.g., fuel);
(2) formulate and submit for NRC approval evacuation plans in case of
a reactor fire; and
(3) perform measurements of the Wigner energy stored in the graphite of
their reactors, and submit these measurements to the NRC for review
together with a revised safety analysis that shall address the risk and
consequences of a reactor fire.
This denial is based on the following:
(1) Each licensee of a nonpower reactor has submitted an emergency
plan that has been approved as meeting the requirements of Part 50,
Appendix E. The Petitioner has not demonstrated that these plans do
not provide an appropriate level of protection of the health and safety
of the public.
(2) The licensee for Fort S1. Vrain has an approved emergency plan
that meets the requirements of Part 50, Appendix E, as well as an
approved fire protection program that meets the requirements of Part
50, Appendix R. In addition, at the request of the NRC, the licensee
has submitted a report addressing the implications of the ChernobyI
accident for Fort St. Vrain. The report has been reviewed and approved
by the Staff. The Petitioner has not provided a technical basis that
would show that an additional fire response plan would enhance the
protection provided for the health and safety of the public by the
existing emergency plan and fire protection program.
(3) Measurements of maximum stored energy in nonpower reactors are
not necessary to ascertain the releaseable stored energy in graphite
components below 650°C. Existing knowledge provides this information which is adequate for a safety evaluation of the effect of stored
energy on the potential for graphite burning and the associated danger
to the health and safety of the public. Additionally, such measurements
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arc contrary to the NRC's ALARA principle, since unneeded knowledge would be sought at the expense of unnecessary personnel exposure.
Accordingly, the Commission denies the petition.
For the Nuclear Regulatory
Commission
Victor Stello, Jr.,
Executive Director for
Operations
Dated at Bethesda. Maryland,
this 23d day of September 1987.
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The Commission reverses ALAB-832, 23 NRC 135 (1986), insofar as it
allowed the admission of two contentions for evidentiary hearing on whether
the Shoreham Plume Exposure Pathway Emergency Planning Zone should be
expanded by a few miles to: (1) provide an adequate base for the expansion
of emergency response efforts beyond the EPZ in very severe accidents; and (2)
minimize the occurren~ and effects of spontaneous evacuation from outside the
EPZ. The Commission affirms the ALAB-832 remand to the Licensing Board
for further consideration of ~vacuation plans for hospitals in the Shoreham EPZ.
EMERGENCY PLAN:

EMERGENCY PLANNING ZONES (SIZE)
I

The NRC/EPA task force report (NUREG-0396), which formed the basis for
the "EPZ" concept in NRC's emergency planning regulations, indicates clearly
that the margins of safety provided by the recommended 10-mile radius were
not calculated in any precise fashion but were qualitatively found adequate as a
matter of judgment EPZ shape and size can be somewhat different than the 10mile circular radius implies without compromising emergency planning goals,
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as evidenced by the following statement in the report: "judgment... will be
used in determining the precise size and shape of the EPZs considering local
conditions such as demography, topography, and land use characteristics, access
routes, local jurisdictional boundaries and arrangements with the nuclear facility
operator for notification and response assistance." See 10 C.F.R. § S0.47(c)(2)
(1987).

EMERGENCY PLAN:

EMERGENCY PLANNING ZONES (SIZE)

Nothing in NUREG-0396 or in any part of the emergency planning rulemaking record compels a finding that EPZ adequacy is especially sensitive to where
exactly the boundary falls, and any such conclusion would seem to be at odds
with the overall thrust of the report. In particular, the NUREG-0396 analysis
indicates that "adequate protective measures" in the context of emergency planning is not a precisely defined concepL
EMERGEN~Y

PLAN:

CONTENT (PROTECTIVE MEASURES)

NRC emergency planning requirements do not require that an adequate plan
achieve a preset minimum radiation dose saving or a minimum evacuation time
for the plume exposure pathway emergency planning zone in the event of a
serious accident. Rather, those requirements are designed to achieve reasonable
and feasible dose reduction under the circumstances: what may be reasonable
or feasible for one plant site may not be for another. Long Island Lighting
Co. (Shoreham Nuclear Power Station, Unit 1), CLI-86-13, 24 NRC 22, 30
(1986).

EMERGENCY PLAN:

EMERGENCY PLANNING ZONES (SIZE)

Implicit in the concept of "adequate protective measures" is the fact that
emergency planning will not eliminate, in every conceivable accident, the
possibility of serious harm to the public. Emergency planning can, however, be
expected to reduce any public harm in the event of a serious but highly unlikely
accident. Given these circumstances, it is entirely reasonable and appropriate for
the Commission to hold that the rule precludes adjustments on safety grounds to
the size of an EPZ that is "about 10 miles in radius." In the Commission's view,
the proper interpretation of the rule would call for adjustment to the exact size
of the EPZ on the basis of such straightforward administrative considerations as
avoiding EPZ boundaries that run through the middle of schools or hospitals, or
that arbitrarily carve out small portions of governmental jurisdictions. The goal
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is merely planning simplicity and avoidance of ambiguity as to the location of
the boundaries.
.

EMERGENCY PLANNING:

EVACUATION TIME ESTIMATES

Even though sheltering will quite likely be the preferred protective action
for EPZ hospitals in the event of a serious accident at Shoreham, evacuation
should not be prejudiced by the failure to plan in advance. Appendix E to 10
C.F.R. Part 50 requires evacuation time estimates for the EPZ without exceptions
for special facilities such as hospitals. Moreover, hospitals, as a kind of "special
facility," are specifically mentioned in the principal guidance document in this
field, NUREG-0654, and lhere is no suggestion in lhis guidance lhat hospitals
are to be treated specially as exempt from the evacuation planning requirement
that applies to olher segments of the population wilhin lhe EPZ.
I

EMERGENCY PLAN:

I

CONTENT (PROTECTIVE MEASURES)

A Commission conclusion lhat NRC regulations require Applicant to fulfill
the same emergency planning obligations for Shoreham with regard to hospital
evacuation as those imposed by the Licensing Board in connection with other like
segments of the EPZ, such as nursing/adult homes, does not necessarily mean
that lhe applicant's emergency plan is inadequate wilh respect to hospitals. Under
10 C.F.R. § 50.47(c)(I), the Licensing Board could still approve the utility plan
if it found that the deficiencies related to the hospitals were not significant for
Shoreham.

MEMORANDUM AND ORDER
I

In ALAB-832, 23 NRC 135 (1986), the Shoreham Appeal Board reversed and
remanded three issues, among others, to the Licensing Board: the Licensing
Board's refusal to permit an evidentiary hearing on whether the Shoreham Plume
Exposure Pathway Emergency Planning Zone (EPZ) should be expanded by a
few miles to provide an adequate base for ad hoc emergency response efforts
beyond lhe EPZ in very severe accidents (Contention 22.B); the Board's refusal
to permit an evidentiary hearing on whether the EPZ should be expanded by a
few miles to minimize the occurrence and effects of spontaneous evacuation
from outside the EPZ (Contention 22.C); and the Board's approval of the
applicant's provisions for hospital evacuation. In an Order dated September
19, 1986 (unimblished), the Commission took review of these three issues and
requested briefs from the parties.

385

On review, Long Island Lighting Company (LILCO) and the Staff support
the Licensing Board's decisions on these issues and oppose the Appeal Board's
decision. The Intervenors take the opposite view.
We conclude on the EPZ issues that while the decision of the Appeal
Board is a reasonable one in light of the available, but limited, adjudicatory
precedent, additional Commission guidance is needed. After careful review of
the history of our regulations, we conclude that Contentions 22.B and 22.C
constitute challenges to these regulations. Since Intervenors have declined to
cast their contentions in the alternative as challenges to the regulations under
10 C.F.R. § 2.758, litigation of these issues must be disallowed. As for hospital
evacuation, we agree with the Appeal Board that LILCO's plans do not fully
satisfy NRC's emergency planning regulations.

·1.
A.

EPZ SIZE

Background

Section 50.47(c)(2) of 10 C.F.R. provides that. generally, the EPZ for power
reactors shall be "about 10 miles" in radius, with the exact boundaries to be
determined "in relation to local emergency response needs and capabilities
as they are affected by such conditions as demography, topography, land
characteristics, access routes, and jurisdictional boundaries." LILCO's plume
EPZ is about 10 miles in radius.
In Contention 22, a four-part, ten-page (double-spaced) contention, Intervenors argued that the proposed LILCO plume EPZ was not large enough, for
several reasons. I In subpart B, it was argued that a myriad of local conditions
mandated a larger plume EPZ because, in a severe accident, LILCO would not
be able to adequately extend emergency response efforts outside the 10-mile
area on an ad hoc basis.
In subpart C, Intervenors argued that local conditions· demanded an EPZ
larger than 10 miles, most importantly because massive spontaneous evacuation
by those outside the EPZ would have two disastrous effects: first, residents of
the eastern end of Long Island would spontaneously evacuate through the EPZ
to avoid being trapped, either passing through contaminated areas or impeding
evacuation from inside the EPZ; and second, spontaneous evacuation from west
of the EPZ would impede evacuation of the EPZ.
The Licensing Board denied admission of these contentions on the ground
that they challenged the Commission's generic' determination of EPZ size, as

I The text of Contcntims 22.B IJId C iJ ret forth in the Appendix (not published) to this MtmOrIItdum IJId OnIer.
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manifested in 10 C.F.R. § 50.47(c)(2).z In dismissing Contention 22.B, the Licensing Board noted the Commission's explanation of the 1980 amendments to
the emergency planning rules, where the Commission stated that "[t]hese distances are considered large enough to provide a response base that would support
activity outside the planning zone should this ever be needed." Special Prehearing Conference Order, Aug. 19, 1983, at 10, quoting 45 Fed. Reg. 55,409, col. 2
(Aug. 19, 1980). The Board also explained that, contrary to the Commission's
generic determination, Con~ntion 22.B
asserts. [in essence]. that advance planning, as opposed to ad hoc planning, is required
beyond the 10-mile EPZ because of the eight alleged "distinguishing characteristics." To the
extent that this contention asserts that ad hoc emergency response would be impossible, it
musl be rejected as a challenge to §S0.47(c)(2). To the extenl that it challenges the ULCO
plan in specific matten, viz. transient population, inadequate roads, advene weather, etc.,
these concerns have already been asserted in other contentions which we have admitted.

Order Ruling on Objections to Special Prehearing Conference Order, Sept 30,
1983, at 4. The Licensing Board rejected Contention 22.C for much the same
reasons,
In ALAB-832, the Appeal Board reversed the Board's disallowance of
these contentions, reasoning that "these contentions do not appear to seek
anything more than that to which section 50.47(c)(2) entitles intervenors: a
determination of the 'exact size and configuration' of the EPZ based upon,
inter alia. local conditions."3 On the ground that one set of facts might support
more than one contention, the Appeal Board also rejected the Licensing Board's
reasoning that because Intervenors were being permitted to challenge the overall
adequacy of the plan to deal with spontaneous evacuation, the disallowance of
Contention 22.B had no effect on Intervenors' ability to litigate the safety matters
at issue. [d,. 23 NRC at 148.
In taking review of the rulings on Contention 22.B, the Commission asked:
(I) whether •• , the admission of Contention 22.B impermissibly challenges the generic
rulernaking finding that a 10-mile EPZ will provide an adequate basis for satisfactory ad
hoc emergency response beyond 10 miles should this be required (stt 45 Fed. Reg. 55,406,
col 2) (August 19, 1980);4 and,

Order,

ZSpecial Prehearing Conf=nce
Aug. 19, 1983 (unpublished); Order Ruling QI Objectims to Special
Prehearing Conf=nce Order, Sept. 30, 1983 (unpublimed).
323 NRC It 148. Howew:r, !he Appeal BoanI rejected Intervenors' argument Ihlt !he only legitimlte limitl on
Ihe size of !he EPZ Ire Ihose 1imitl dictated by local cmditims. Instead, noced Ihe Appeal BoanI, Ihe regulatims
permit cmsidention mly of "minor adjustments (such as a mile or lWO) ••••" 14. II 149 n.41. Cf. id. II 148

n.37.
4 CommissiQl Order dated Sept. 19, 1986, II 2. As noted above, !he Commission lUted in Ihe cited F• .ural
Ire considered luge enough to provide a IeSpODJe bue thaI would .upport
letivity outside Ihe planning %me mould this ever be needed." 14.

R.,irur nruce Ihat "Ihese diatances
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(2) in the cootext or Contention 22.C: <a) [whether] there is a logical cmnection between
plume EPZ size and the ability to resolve problems associated with possible spontaneous
evacuation. and (b) [whether] the regulations contemplate that the possibility or spontaneous
evacuation is a "local coodition" which should result in adjustments to an EPZ.

B.

Parties' Arguments Before the Commission

1.

Intervenor Arguments

Intervenors assert that the contentions, far from challenging the regulations,
merely seek to enforce them. Thus, Intervenors argue, the Appeal Board
correctly acknowledged the importance of the generic considerations that led
to the choice of the IO-mile guideline,' but most importantly recognized that
"[n]otwithstanding these generic considerations, .•. section S0,47(c)(2) goes
on to direct that the 'exact size and configuration' of the plume EPZ 'shall be
determined in relation to local emergency response needs and capabilities as they
are affected by such conditions as demography, topography, land characteristics,
access routes, and jurisdictional boundaries.' "6
Intervenors offer two main arguments on the interpretation of this regulation.
First they argue that while spontaneous evacuation and lack of local government
cooperation aren't listed in the regulations as local conditions, the conditions
listed are exemplary rather than exclusive. S~ond, Intervenors emphasize that
"the determination of the exact size and configuration of the EPZ must be
made 'in relation to local emergency response needs and capabilities as they
are affected by •• .''' local conditions. Brief at 13 (emphasis in Brief). The
concept of "local emergency response needs and capabilities," they continue,
encompasses LILCO's alleged failure to plan for spontaneous evacuation, an
evacuation that will result directly from listed conditions such as the land
characteristics of Long Island.'
'Those generic considcratiOOI are that "(I) projected doses from most accidents would not exceed Federal
[PAGJ dose lcvda beyoad that cliatance from the facility and (2) detailed planning within 10 miles would provide
a IUbotantial bue for expansion of response efforts if this became necessary." ALAB·832, 2J NRC at 145. citillg

NUREG-0396 and NURECJ.06.54.
62J NRC at 145. In their Reply Brief, Intervenon charge that Ul.CO and the Staff offer arguments to
the Commiuioo on EPZ size that largely addn:s. qucstioos other than those thlt the Commissioo chose to
review. Reply Brief at 3. Intcn'cnors claim thlt they doo't n:spond to these improperly offered Irguments, Ind
thlt the Commission ahould not consider them. However. they continue, if the Commission intends to consider
these improper arguments, then it ahould offer Intcn'cnors an oppottunity to n:spond. In flct, however, Intervenors
devote nearly two plges of their fourteen-page response to these LILCO/Staff arguments. S •• Reply Brief It 6-7.
'Intervenors Idd thlt the legitimacy of Contention 22.C is coo firmed by the Brenner Licensing Board'i statement
thlt it would consider the effect of local conditions on EPZ lize. The Brenner Bosrd lilted that whether or not
contentioos were lubmiued on the islUC, it would investigate whether, "because of the geography of Long Isllnd,
cvaCUltiOO planning within an Ipproximate 100mile EPZ mly not be Idequate beclUse of the impacts of persons
outside and to the east of the EPZ choosing to evacuate and having to do so by earning through the EPZ."
LBP-82-19. IS NRC 601, 618-19 (1982). ULCO claims thlt this issue was litiglted in the fonn of Contentions
2JD (cvacuatim is an ineffective protective actioo becluse ULCO hasn't CCXIIidered the extent of IpontaneouS

(Conti_d)

388

Rejecting charges that they challenge the regulations by seeking a 20-mile
EPZ, or one that is "dramatically enlarged," Intervenors assert that what they
seek is only what the regulations demand. i.e., an EPZ based on local conditions,
whatever the size.s
The Licensing Board had agreed with the Staff and LILCO that litigation
of Contention 22.B required Intervenors to obtain a § 2.758 exception to the
rule prohibiting challenges to the regulations, something Intervenors never
sought. But, say Intervenors, Commission precedent includes cases requiring
no exception for challenges to the to-mile EPZ, cases relied on by the Appeal
Board as well as Intervenors.9 Even if LILCO, the Staff, and the Licensing
Board are correct that only minor adjustments are permitted. Intervenors add,
they were precluded from litigating for these adjustments. Reply Brief at 6.
Finally, while claiming that the Commission did not take review of the
Appeal Board holding in ALAB-832 that a utility-only emergency response is a
"local condition" to be considered in determining EPZ size, Intervenors assert
in response to a LILCO argument that the Appeal Board correctly decided this
question.

2.

Staff and ULCO Arguments

The Staff and LILCO oppose the admission of Contentions 22.B and C mainly
on the ground that the contentions challenge the generic findings underlying
the Commission's determination that a to-mile EPZ for power reactors is
adequate to protect the public. The Staff and LILCO contest the Appeal Board's
conclusion that Contention 22.B was aimed at determining the exact size and
shape of the EPZ based on local conditions. Rather, they claim, it is a direct

evacuatioo that will occur) and 2311 (LILCO hu failed to provide for blockades to prevent spontaneous evacuees
from entering cootaminated areas of the EPZ. thus potentiaUy harming than and impeding evacuatioo from the
Epz)' Reply Brief at 9. The Licensmg Board found for ULCO on both of these questions.
8 Both ULCO and Intervenors cite a Commission decision in Stut OMfr. to support their positiool. SoutMnt
Cali[ontia Edisofl Co. (San Onofre Nuclesr Generating Statioo. Units 2 and 3). ell·83·IO, 17 NRC S28,
533 (1983). Intczvenors point to thc Commission', description there of the emergency p!anning regulations as
requirements for M· core planning with sufficient planning flcxibility to develop a reasooable ad hoc response to
those very acrious low probability accidents that could affect the general public.'" Reply Brief at 5. AU they led<.
Sly Intervenors, is • chance to explore wMwr the "core planning" proposed by ULCO Mis in fact 'sufficient'
and hal sufficient 'flexibility' to pennit the 'dcvclop(ment of] a reasooable ad hoc response.'" II..
9 The cases cited are Duk Po>wr Co. (Catawba Nuclesr Statioo. Units I and 2), LBP·84-37, 20 NRC 933. 979·89
(1984), a/J'd, AUJJ·813. 22 NRC 59 (1985), and PIU/aJUlpJUa Electric Co. (limerick Gen .... ting Statioo. Units
I and 2), LBP.85·14, 21 NRC 1219, 1236 (1985), a/J'd ill rtllWlll/ part. ALAB·836. 23 NRC 479, 492·500.
Commiuiofl r.vw ckcliMd. Iuly 24. 1986.
In our view. these cases provide only marginal 'upport for Intczvenors. In neither case was the propriety of
admitting the cootentions chaUenged before the Appesl Board. Moreover,the pertinent cootention in Utrurid was
couched in the alternative, asserting that to prevent conditioos outside and adjacent to the EPZ boundary from
impeding evacuation from within the EPZ. it was necesSlry .iwr to expand the EPZ or to provide additional
traffic control outside the EPZ. In cootrut. Contentioos 22B and 22C assert that the ooly way to comply with
the NRC', requirements is to expand the EPZ. Thus. Utrurid docs not directly support Intczvenors' positioo.
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challenge to the Commission's determination that a 10-mile EPZ in all cases
would provide a substantial base for ad hoc expansion of any emergency

response. Staff Brief at 12; Ln.cO Brief at 3-4. As to Contention 22.C, the
Staff and LlLCO make three main points: first, that the contention challenges
the generic determinations in § 50.47; second, that the local conditions cited
by Intervenors are not the type contemplated by the regulation; and third, that
Intervenors' concerns were litigated before the Licensing Board in the context
of other contentions. 10
The Staff and Ln.cO contend that the rules contemplate clearly drawn EPZs,
with minor deviations from the 10-mile radius where dictated by geographic factors. To support these propositions, the Staff further argues that the Commission
decided in its 1980 rulemaking that:
Predetermined protective actions are needed for EPZs; ••• it is those within this zone for
whom predetermined protective actions are needed in order to prevent exposure to airborne
radionuclides; such predetermined actions are not needed for those outside this zone.ll

Further, LlLCO notes the conclusion of the NUREG-0396 task force relied upon
by the Commission in the rulemaking:
"[I]t was the consensus of the Task Force that emergency plans could be based upon
a generic distance out of which predetermined actions would provide dose savings for
any such accidents. Beyond this generic distance it was concluded that actions could be
taken on an ad hoc basis using the same considerations that went into the initial action
determinations. [Thus], the size of the EPZs need not be site specific, [as] emergency
planning needs seem to be best served by adopting uniform EPZs for initial planning studies
for all light water reacton.,,11

Thus, Ln.cO argues, while obviously there are both generic and site-specific
components to § 50.47 (c)(2), the site-specific component is merely a fine-tuning
mechanism such that "it makes sense to depart from a perfect circle in order to
run the boundary down a prominent highway so that people will know clearly
where the boundary is, and • • • to avoid bisecting a discrete population."
LlLCO Reply Brief at 2.
To bolster the position that only geographical conditions were to be considered, and then lead to minor adjustments, if any, LlLCO cites the NRC Staff's
presentation to the Commission in 1980, where the Staff explained that the
factors to be considered were" 'narrowed to a relatively small range,' .. e.g., a

10 Intem:non note that the Appeal Board rejected this argument. and assert that the Canmission '"decided not to
review'" the Appeal Board ruling. Reply Brief at 11.
11 Staff Brief at 15, ciri", 45 Fed. Reg. 55,406 (Aug. 19, 1980). and NRC Policy Statement on '"Planning Basis
for Responses to Nuclear Power Accidents," 44 Fed. Reg. 61,123 (Oct. 23. 1979).
l1L1LCO Brief at 12·13 n.17. quori", NUREG·0396 at 16, m·7, 8.
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"'major population center' crossing the 10-mile boundary and 'abnormal topographical situations, a very peculiar river valley.'" LILCO Brief at 5 n.6. Even .
in these "abnormal" situations, Staff's intent was to adjust EPZ boundaries" 'by
small amounts.''' Id.
The Staff adds that "the cure for any EPZ-related problem arising from events
taking place outside the EPZ is not to expand the zone, but to factor those matters into the planning for the protective actions to be taken for those within the
10-mile zone." Id. LILCO agrees, stating that the record shows that providing
accurate, consistent information to the public will minimize spontaneous evacuation, and that this is the remedy contemplated by the regulations. LILCO Brief
at 10, citing Pacific Gas and Electric Co. (Diablo Canyon Nuclear Power Plant,
Units 1 and 2), LBP-82-70, 16 NRC 756, 779 (1982).
Further, even if spontaneous evacuation is to be considered a local condition,
they submit, it isn't the type of local condition that can cause adjustments in
EPZ size, because the conditions contemplated in the regulation are those unique
conditions existing around each plant, as opposed to those that might arise at
the time of an accident at any plant Staff Brief at 15-16; LILCO Brief at 12.
Continuing, they argue that Contention 22.C challenges the regulations in
two ways. First, it posits nongeographic conditions, e.g., spontaneous evacuation
and the utility-only nature of the response organization. Staff Brief, n.8; Lll.CO
Brief at 4-5, 14. Second, the contention argues for more than minor adjustments
to EPZ size based on these "conditions." Thus LILCO contrasts the 10-mile
generic finding (in NUREG-0396 and in the Commission's 1980 preamble to
the rule) with Contention 22.C's implicit calI for a dramatic EPZ expansion, i.e.,
an expansion "to the west to encompass those persons who may be involved in
protective actions" and to the east to include "East End residents" (which could
include those 50 miles from the plant) who may have "the perception that they
would be trapped if the wind blew to the east"
For such a challenge to the rules, Intervenors allegedly should have sought
permission under § 2.758 to litigate the contention, something that was suggested
to Intervenors early in the proceeding.
The Staff and LILCO also deny that there is any logical connection between
plume EPZ size and the ability to deal with spontaneous evacuation. LILCO
argues that "no matter where the boundary is drawn, there will always be
people outside it who then become part of a new hypothesized 'shadow,'''
a problem earlier recognized by a TMI Licensing Board. LILCO Brief at 10,
quoting Metropolitan Edison Co. (Three Mile Island Nuclear Station, Unit I),
LBP-81-59. 14 NRC 1211, 1553 (1981). Thus, says LILCO, with the use of
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Intervenors' theories to determine EPZ boundaries, "the EPZ spreads out like
oil on water till it runs out of people." IdP
Finally, LILCO and the Staff note that the Licensing Board specifically
considered potential problems associated with spontaneous evacuation by those
outside the EPZ, rejecting several Intervenor assertions:
•

that spontaneous evacuation would prevent the evacuation of those inside the EPZ
(Cootentions 23.A.C);t4

•

that spontaneous evacuation of those outside the EPZ would significantly and adversely
affect evacuation times from within the EPZ (Contentions 65, 23.D and 23.H);15

•

that spontaneous evacuees from outside the EPZ might harm themselves by entering
contaminated areas, and might impede evacuation from within the EPZ (Contention
23.H);t6 and

•

that ULCO had drawn the EPZ boundary improperly such that it bisected discrete
populations and jurisdictions (Contention 22.D).

LILCO Brief at 14.

C.

Commission Decision

Resolution of this issue requires that we examine carefully the history of
the EPZ concept. The EPZ concept in NRC's emergency planning regulations derives from the report of an NRC/EPA task force on emergency planning, NUREG-0396, "Planning Basis for the Development of State and Local
Government Radiological Emergency Response Plans in Support of Light Water
Nuclear Power Plants," December 1978 (''Report''). The Report's conclusions
on EPZ size were based on analyses of both design-basis and serious Class 9

or

13 Aside fran \he lade
a local camection, IIYS LILCO, Intervenors' proposal hu two o\her important
for people who generally will not need
defects. Ftrst. it would force LILCO to use limited planning
\hem. Second, it make. impossible \he task of \he planner trying to decide on EPZ boundaries:
Ftrst, \he Intervenors claim lhat \he emCliency planner must predict how much spontaneous evacuation
(\hat is, how many people and how far away) \hen: will be in an emergency of Wlknown na!UIe scmetime
in \he l'utwe. This task is impossible. (Intervenors would use public opinioo polls for \his purpose, but
\he record shows lhat opinion polls cannot predict actual emCliency behavior.) ••• Even assuming \he
planner can predict \he extent
spontaneous evacuation, he \hen has to have a criterion for where to
draw \he line. (Opinioo polls, for example, will show fewer spootaneous evacuatioos as distance from
\he plant increases; at what point on \his decreasing function does one end \he EPZ7) There is no such
eriterion in NRC regulatioos or guidance. • • •
LILCO Brief at 11.
14 Sit LILCO Answer at 3-4, citi"1 PIO I, 21 NRC at 8M, 806-09 ("llLCO has given reasonable consideration to
\he possible impacts of shadow evacuation on evacuation traffic arising !rom wilhin \he EPZ;" "excess evacuation
\'fse! no barrier to evacuation
all or part of \he EPZ',).
SStaff Brief at 14. citi", 21 NRC at 801-09. Ct. ULCO Brief at 12 (citi", Contention 65).
16The Board found \hat "those who evacuate unnecessarily because of fear
ndistion would also have atrong
motivation not to enter \he EPZ," and \hat LILCO'a plans for EPZ perimeter con!J01 were reasonable. PID, 21
NRC at 804.

_ou=

or

or

or
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accident consequences using analytical techniques and information available at
thattimeP
For design-basis/loss-of-coolant accidents (DBA/LOCA), the Report concluded, among other things, that for most plants the 25-rem (thyroid) and 5-rem
(whole-body) EPA protective action guides l8 would not be exceeded beyond 10
miles from the plant, even using conservative assumptions and analyses. Report, Appendix I at 4-6. As for serious Class 9 accidents involving core melt
and containment failure, the Report concluded that these protective action guides
generally would not be exceeded beyond 10 miles unless the containment failed
catastrophically and there was a very large release of radioactive material. The
Report further concluded that even for very large releases, emergency actions
such as sheltering or evacuation within 10 miles would result in significant reductions in deaths and early injuries. [d. at 6-7. From a probability standpoint,
the Report concluded that the probability of large doses from core-melt accidents
drops off substantially at about 10 miles from the reactor. [d. at 37.
Based on these considerations, the Report concluded that:
[EJmergency response plans should be useful for responding to any accident that would
produce offsite doses in excess of the PAGs. This would include the more severe design
basis accidents and the accident spectnun analyzed in the RSS. After reviewing the potential
consequences associated with these types of accidents, it was the concensus [sic] of the
Task Force that emergency plans could be based upon a generic distance out to which
predetermined actions would provide dose livings for any such accidents. Beyond this generic
distance it was concluded that actions could be taken on an ad hoc basis using the same
consideratioos that went into the initial actioo determinations.
The Task Force judgment on the extent of the Emergency Planning Zone is derived from the
characteristics of design basis and aass 9 accident consequences. Based on the information
provided in Appendix I and the applicable PAGs a radius of about 10 miles was selected for
the plume exposure pathway and a radius of about SO miles was selected for the ingestion
exposure pathway, as shown in table 1. Although the radius for the EPZ implies a circular
area, the actual shape would depend upon the characteristics of a particular site. The circular
or other defined area would be for planning whereas initial response would likely involve
ooly a portion of the total area.
,

Report at 16.

17 A Call 9 accident is an accident ~idc:red 10 be 10 low in probability u not 10 ""lube lpecifiC additional
provisions in the design a reactor facility. Such accidents MlIl1d involve sequences of aucc:essive failura more
aevere than thoce pOltUlated for the purpooc of eoub1ishing the design basis foc proecctive Iylleml and engineered
..Cety CealUreS. (Call 9 event aequc:nces include those leading to ld.aI. core melt and consequent degradation oC
the containment boundary ~ those leading 10 gross fuel clad Cailure or partial melt with independent Cailura oC
the containment boundary). NUREG·0396 II 2618 Protective action guides are units of ndiltim dOle which. if projected 10 be received by an individual. would
warrant protective actim. Su MalWDl 0/ Prokctiw Actioll Guidu aNi Prokcti'H ActiolLr/or Nucuar illCUUllrs,
EPA·S20n·7S·001 (Seplanber 1975).

m

393

A reading of the Report indicates clearly that the margins of safety provided
by the recommended 100mile radius were not calculated in any precise fashion
but were qualitatively found adequate as a matter of judgment. Given the uncertainties in estimations of Class 9 accident probabilities and consequences, there
was no other feasible choice in this regard. The EPZ's shape could be somewhat
different than the 100mile circular radius implies, without compromising emergency planning goals. Indeed, the Report is explicit that "judgment. • • will be
used in determining the precise size and shape of the EPZs considering local
conditions such as demography, topography, and land use characteristics, access
routes, local jurisdictional boundaries and arrangements with the nuclear facility operator for notification and response assistance." These are, of course, the
considerations later cited in § S0.47(b)(2) with regard to determining the "exact
size and configuration" of the EPZ.
Nothing in the Report or in any other material in the emergency planning
rulemaking record compels a finding that EPZ adequacy is especially sensitive
to where exactly the boundary falls, and any such conclusion would seem
to be at odds with the overall thrust of the Report. In particular, the task
force's analysis indicates that "adequate protective measures" in the context of
emergency planning is not a precisely defined concept. Earlier in this proceeding
we explained the concept of "adequate protective measures" in our emergency
planning regulations in CLI-86-13, 24 NRC 22, 30 (1986), as follows:
This root question cannot be answered without lome discussion of what is meant by
"adequate protective measures." Our emergency planning regulations are an important part
the regulatory framework for protecting the public health and lafely. But they differ in
character from most of our liting and engineering design requirements which are directed
at achieving or maintaining a minimum level of public lafety protection. Set, ~.g., 10
c.P.R. § 100.11. Our emergency planning requirements do not require that an adequate plan
achieve a preset minimum radiation dose laving or a minimum evacuation time for the plume
exposure pathway emergency planning zone in the event of a serious accidenL Rather, they
attempt to achieve reasonable and feasible dose reduction under the cirrumstances; what may
be reasonable or feasible for one plant lite may not be for another.

or

It is implicit in this concept of "adequate protective measures" that a determination that a particular EPZ size will provide "adequate protective measures" does not in fact mean that emergency planning will eliminate, in every conceivable accident, the possibility of serious harm to the public. If this
were actually the criterion, it would be difficult if not impossible to set any
a priori limits to the size of the EPZ or to the scope of required emergency
planning. Emergency planning can, however, be expected to reduce any public
harm in the event of a serious but highly unlikely accident.
But the rule clearly was intended to set such limits. Even under the Appeal
Board's analysis, the rule amounts to a Commission finding that adequate
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protection can be provided by an EPZ of limited size, 10 miles in radius, give
or take a few miles, but certainly much less than 20.
Given these circumstances, we think it is entirely reasonable and appropriate
for the Commission to hold that arguments for "adjusting" a 10-mile EPZ to
improve safety, especially arguments that entail complex analysis and lengthy
litigation, are an impermissible challenge to the rule. The Appeal Board has
in effect also treated the rule as imposing a cutoff, which the Appeal Board
places at somewhere more than 10 miles but certainly less than 20. The Appeal
Board's approach is not much different from simply reading S0.47(b)(2) as
requiring an EPZ "about 20 miles in radius" and then taking the position we
adopt, i.e., refusing to accept contentions that would enlarge an EPZ that meets
the criterion. But the rule says 10, not 20. The "outward creep" the Appeal
Board would allow seems in the end to have no logical limits, as Lll..CO and
the Staff argue.
Accordingly, we think the better interpretation is that the rule precludes
adjustments on safety grounds to the size of an EPZ that is "about 10 miles
in radius" and that Contentions 22.B and 22.C should on this ground be deemed
impermissible challenges to the rule. In our view, the proper interpretation of the
rule would call for adjustment to the exact size of the EPZ only on the basis of
such straightforward administrative considerations as avoiding EPZ boundaries
that run through the middle of schools or hospitals, or that arbitrarily carve
out small portions of governmental jurisdictions. The goal is merely planning
simplicity and avoidance of ambiguity as to the location of the boundaries. With
such clarity, plans can be implemented with an understanding as to who is being
directed to take particular protective actions.1'

n.
A.

HOSPITAL EVACUATION

Background

Two hospitals, and perhaps a third as well, are located within the Shoreham
10-mile EPZ. The Lll..CO plan li~ts several hospitals outside the EPZ to which

or

19 Under 10 c.F.R. §2.7S8Ihe uIety',ufliciency
I 100000e EPZ may Jtill be challenged based on I showing
Ihat Ihere are rpecia1 circumlltlnces fer !he particular rite Ihat were not oonJidered in Ihe emergency planning
rulemaking. Intervenors. who are fully familiar wilh our rules in this regard, have chosen not to cart Iheir
cmtcntims in Ihe alternative I I rule challenges under § 2.7S8. Over 4 years have now elapsed since Ihe JUbmillion
of emergency planning iuues for litigation, and I rccuting of Contentims 22.B and 22.C as rule challenges would
be untimely in !he extreme.
Neverlheless, whelher Ihere arc rpecia1 eircurnstances at Shoreham Ihat were not envisimed in Ihe JUlemaking
and lhat would make it inappropriate to apply Ihe 1 G-mile EPZ Nle to Shoreham can ,till be cmsidercd as part of
Ihe NRC Staff', !eriew of uncontested issues. To be sure Ihat no important Slfety issue hIS been overlooked in
this case, we nquest NRC Staff to !eriew this issue and to report to the Commissim on it prior to any licensing
above S9Q power.
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hospital evacuees might be sent But the Licensing Board found that Lll.CO
had not obtained letters of agreement with hospitals outside the EPZ concerning
transfer of patients, had not provided for transportation for evacuation of EPZ
hospital patients until individuals in other "special facilities" (e.g., nursing homes
and nursery schools) were evacuated, had not calculated evacuation times for
two of the three EPZ hospitals, and had not predetermined the circumstances
under which EPZ hospital patients would be evacuated.
Nevertheless, the Licensing Board concluded that the Lll.CO plan was
adequate. In the Board's view, "arrangements for the relocation of patients
to hospitals outside the EPZ could be made while the emergency was in
progress. This was considered adequate because the hospitals are close to
the outer edge of the EPZ, where the likelihood of receiving doses requiring
evacuation is small, sheltering is the preferred emergency response in any event
because of the risks attendant upon the movement of patients, and the EPZ
hospitals were constructed so as to be particularly suitable for sheltering.
The Appeal Board reversed. It characterized the Lll.CO arrangements as ad
hoc, and found that contrary to the regulations' requirement for EPZ evacuation
time estimates, LILCO had not provided time estimates for each EPZ hospital.
The Appeal Board also noted the Licensing Board's contrasting treatment of
hospitals and nursing homes. While the Licensing Board found no deficiency in
Lll.CO's failure to obtain agreements with hospitals for relocation of hospital
patients, it found deficient Lll.CO's failure to sufficiently identify and to include
letters of agreement with facilities outside the EPZ for accommodating EPZ
nursing home residents. The Appeal Board was puzzled by the Licensing Board's
contrasting treatment of these two areas.
In taking review, the Commission asked whether the regulations, including
§ S0.47(c)(I), "require evacuation plans for hospitals in the EPZ even though
sheltering would be the preferred option in most circumstances."

B.

Parties' Arguments Before the Commission

1.

ULCO and Staff Arguments

Lll.CO argues before the Commission that NRC's emergency planning
regulations do not require evacuation plans for hospitals. Lll.CO argues that the
hallmark of the Commission's emergency planning requirements is flexibility,
recognizing the appropriateness of different approaches at different sites and for
different potential accident sequences. The key regulation, says Lll.CO, is 10
C.F.R. § S0.47(b)(10), which requires "[a] range of protective actions ..• for
the plume exposure pathway EPZ . • • ." This range of protective actions,
Lll.CO continues, in practice includes sheltering and evacuation.
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While conceding that its plan doesn't have all of the detail contemplated
by NUREG-0654, LILCO argues that the standards of NUREG-0654 do not
constitute requirements, but rather are suggestions. LILCO then lists some of
those NUREG-0654 "suggestions," e.g., that plans "shall include .•• means
for protecting [hospital patients], ••• means of relocation, ••• time estimates
for evacuation, ••• an eStimate of the [hospital] population • • • [which]
'shall usually be done on an institution-by-institution basis, [and] the means
of transportation ••• [for the hospital population],''' Brief at 19-20. LILCO
concludes from these passages that "none of these provisions requires every
licensee to maintain a detailed plan for both sheltering and evacuation of every
facility and population group in the EPZ." LILCO finds support for its position
in the EPA Manual of Protective Action Guides, which "expressly acknowledges
the need in certain circumstances to apply different criteria in establishing
appropriate protective action for special populations such as hospital patients."
[d. at 20. Thus, LILCO concludes, "the regulations and guidance 'explicitly'
allow different treatment for different groups such as hospital patients."
LILCO's next argument on the hospital evacuation issue, and the only
argument offered by the Staff on this issue, is that even if the regulations
generally require evacuation plans, the Shoreham plan is not significantly
deficient in this regard, and thus, under § 50.47(c)(l), the Commission is not
compelled to deny the issuance of a license/Both LILCO and the Staff support
this argument by pointing to the Licensing Board's findings on the distance of
the hospitals from the plant (over 9 miles), on the heavy masonry construction
of the hospital buildings leading to 0.2 shielding factors (i.e., the dose inside
the buildings would be 20% of the dose outside), on the danger of evacuation
for patients, on the low probability of accidents that would require evacuation
for those more than 9 miles from the plant, and on the existing arrangements
for eventual evacuation of the hospitals.
Finally, LILCO argues, it has developed reasonable evacuation plans for the
hospitals. Evacuation vehicles first would complete their nursing/adult home
runs, and then report to hospitals on an "as needed" basis, as determined by
hospital administrators upon balancing information including that on weather,
projected doses, and the risk of transporting patients. Moreover, LILCO argues,
the Appeal Board was mistaken that LILCO had not adequately calculated
evacuation times for hospitals, since the Licensing Board specifically found that
the hospitals could be evacuated within 9 hours.20
20The licensing Board found lhat:
[Almbulances would not complClCly CVlIcualc the Suffolk County Infirmary until.ome 8 hours. SO minutes
after the initial notification. ••• The evaClUtion of hospitals could ....,11 /aU simi/Qr GMOIUIU of filM at
lean with regard to ambulances•••• (With I'Cgard to ambuleucsl.the hospitals are in a limilar position
[to the Suffolk County Infirmary. for which ambulcue CVlICUltion will take 4 hoon. 40 minutesl.
LBP-8S-12. 21 NRC at 845-46 (emphasis added).
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2.

Intervenor Arguments

Intervenors argue that "LILCO's failure to plan for evacuation of hospital
patients is total," with vehicle arrangements "expressly acknowledge[d]" in
the plan as ad hoc, and provisions for evacuation only "if vehicles become
available." Brief at 15. These aspects of the plan allegedly violate the regulations
and NUREG-06S4 by failing, for example, to identify relocation centers for
hospitals (an alleged violation of NUREG-0654 §§ II.A.3, J.10.d, and J.1O.h),
by failing to provide evacuation time estimates for each facility (an alleged
violation of Appendix E to 10 C.F.R. Part 50), and by failing to plan routes or
procedures for hospital evacuation (an alleged violation of both § 50.47{b)(10)
and EPA Protective Action Guidelines).
Intervenors support the Appeal Board's view that the improbability of ever
needing to use any given protective action is irrelevant under the NRC's
emergency planning rules because those rules are based on an assumption that
a serious accident might well occur. Brief at 19-20, citing Philadelphia Electric
Co. (Limerick Generating Station, Units 1 and 2), ALAB-819, 22 NRC 681, 713
(1985), review declined. CLI-86-5, 23 NRC 125 (1986). Moreover, Intervenors
assert that LILCO's allegedly "complete failure" to plan for hospitals can never
be viewed, using § 50.47(c)(I), as insignificant.11
C.

Commission Decision

We agree with the Appeal Board's reasoning on this issue. Even though
sheltering will quite likely be the preferred protective action for EPZ hospitals
in the event of a serious accident, evacuation should not be prejudiced by the
failure to plan in advance. Appendix E to 10 C.P.R. Part 50 requires evacuation
time estimates for the EPZ without exceptions for special facilities such as
hospitals. Clearly, evacuation plans for hospitals must at least be developed in
sufficient detail to provide a basis for these estimates. Moreover, hospitals, as
a kind of "special facility," are specifically mentioned in the principal guidance
document in this field, NUREG-06S4, and there is no suggestion in this guidance
that hospitals are to be treated specially as exempt from the evacuation planning
requirement that applies to other segments of the population within the EPZ.
We therefore conclude, in agreement with the Appeal Board, that the regulations require the Applicant to fulfill the same planning obligations with regard
to hospital evacuation as the Licensing Board imposed in connection with other
like segments of the EPZ, such as nursing/adult homes. This conclusion does not

11 In _pmse to LlLCO', Brief', Inte:vcnon chim that !he Commiuim .hould dineglM many of llLCO',
argumentI because !hey ate cuuide!he 'cope of !he Ccmmission', review questima, particularly Inaofar u lJLCO
atlempCI to show lhat there is adequate planning and prc:parednesa Cot hospital evacuation.'
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necessarily end the inquiry as to whether LILCO's Emergency Plan is adequate
with respect to these hospitals. Under § S0.47(c)(1), the Licensing Board could
still approve the LILCO plan if it found that the deficiencies related to the hospitals were not significant for Shoreham. In fact, the Licensing Board did identify
factors that may have relevance to this question, such as distance from the plant
and construction characteristics of the hospitals. However, it is not clear to us
that this was a matter adequately presented to or considered by the Licensing
Board, since the Licensing Board did not specifically discuss § S0.47(c)(1). On
remand, LILCO and Staff ~e free to raise the issue for appropriate resolution.

m.

SUMMARY

In summary, we take two actions. First, we reverse the Appeal Board's
decision in ALAB-832 insofar as it admits Contentions 22.B and 22.C for
hearing. However, the NRC Staff is to advise us prior to issuance of any
license for operation above 5% power whether there are special circumstances at
Shoreham that were not envisioned in the emergency planning rulemaking, and
that would make it inappropriate to apply to Shoreham the generic decision that
an EPZ of about 10 miles is adequate for emergency planning purposes. Second,
we uphold the Appeal Board's decision in ALAB-832 that the proceeding must
be 'remanded to the Licensing Board for further consideration of the evacuation
plans for hospitals in the EPZ.
It is so ORDERED.
For the Commission·
SAMUEL J. CHILK
Secretary of the Commission
Dated at Washington, D.C.,
this 5th day of November 1987.
[1be appendix has been omitted from this publication but can be found in the
Public Document Room, 1717 H Street, NW, Washington, DC 20555.]

°Canmissioncrs Bcrnthal and Rog~ were not present fOllhe affirmation of !his order. If Ihey bad been present
Ihey would have approved it.
'
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CLl-87-13

Cite as 26 NRC 400 (1987)
UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION
COMMISSIONERS:
Lando W. Zech, Jr., Chairman
Thomas M. Roberts
Frederick M. Bernthal
Kenneth M. Carr
Kenneth C. Rogers

Docket Nos. 5D-443-0L-1
50-444-0L-1
(Onsite Emergency Planning
and Safety Issues)

In the Matter of

PUBLIC SERVICE COMPANY OF
NEW HAMPSHIRE, sf al.
(Seabrook Station, Units 1
and 2)

November 25, 1987

The Commission lifts its stay on issuance of a low-power operating license
for Seabrook in the event such a license is authorized and dismisses as unripe all
other pending motions seeking to stay low-power operations. The Commission
also denies a request for an evidentiary hearing on summary review of the
sufficiency of the Applicants' utility plan.

EMERGENCY PLAN:

UTILITY PLAN AS SUBSTITUTE

In requiring Applicants to submit their utility emergency plan for summary
review, the Commission did not open the door to an evidentiary prehearing
on emergency planning issues. On summary review the Commission intended
that the plan need demonstrate only that adequate emergency planning was not
foreclosed.
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EMERGENCY PLAN:

UTILITY PLAN AS SUBSTITUTE

The Commission refers to the standards for submittal of a utility emergency
plan that were elaborated in CLI-87-3, 25 NRC 875 (1987) and reemphasizes
that a utility plan must include measures to compensate for the absence of state
and local governmental planning and that it necessarily must be a good-faith
submittal.

EMERGENCY PLAN:

LOW-POWER LICENSE

The Commission's rules provide that a full evidentiary hearing on the offsite
emergency plan is available before full-power operations, but is not required
before low-power operations. 10 C.F.R. § 50.47.
,

EMERGENCY PLAN:

UTILITY PLAN AS SUBSTITUTE

On summary review, the Commission finds that the disputes about the
adequacy of the Seabrook utility plan are, as was the case with Shoreham,
litigation and political disputes. While the outcome of those disputes is uncertain,
the Commission cannot conclude on the basis of the papers before it that they
are categorically unresolvable.
I

EMERGENCY PLAN: LOW-POWER LICENSE (SUMMARY
REVIEW OF UTILITY PLAN)
,

The Commission concludes that the other issues raised by Intervenors go
beyond the summary review intended here. Those issues may be legitimate
questions to be raised at the full-power hearings on the emergency plans.

EMERGENCY PLAN: LOW-POWER LICENSE (SUMMARY
REVIEW OF UTILITY PLAN)
For its threshold determination, the Commission does not need certain
information deleted by Applicants from the utility emergency plan. Deleted
information that Staff and FEMA deem necessary for full-power review of
the plan must be provided by the Licensees before low-power operation. Also,
Applicants should state for the record their willingness to provide the detailed
information to the other parties if necessary under appropriate protective orders.
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EMERGENCY PLAN: LOW-POWER LICENSE (SUMMARY
REVIEW OF UTILITY PLAN)
The Commission's decision to lift the stay on low-power operations is dictated
by the Applicants' good-faith submittal of a utility emergency plan and in no way
results from or depends on the recently published revision of the Commission's
emergency planning regulations. 52 Fed. Reg. 42,078 (1987).

MEMORANDUM AND ORDER
(Lifting the Order Staying the Director or Nuclear
Reactor Regulation rrom Authorizing Low-Power
Operations Due to the Lack or an Emergency Plan
ror Massachusetts)
By this Memorandum and Order the Commission grants Applicants' September 21, 1987 motion to vacate the stay entered in the Commission's order of
January 9, 1987 (unpublished). The January 9 order barred the Director of Nuclear Reactor Regulation from issuing a low-power license for Seabrook in the
event issuance of such a license was otherwise authorized so that the Commission might consider whether, as a matter of law or policy, low-power operations
should proceed absent the submittal of an emergency plan for that portion of the
plume exposure emergency planning zone that lies within the Commonwealth
of Massachusetts.1
This order lifting the stay does not itself authorize a low-power license for
Seabrook, as we explain more fully below. Also, consistent with its instant decision, the Commission denies the remaining pending portion of the Request of
Attorney General James M. Shannon, Seacoast Anti-Pollution League (SAPL),
New England Coalition on Nuclear Pollution, and Town of Hampton for Briefing
Schedule and Hearing on Applicants' Utility Plan, dated September 21, 1987, in
which the named parties sought among other things an evidentiary hearing on
the sufficiency of the Applicants' utility plan before low-power operations would
be authorized for the Seabrook facility. Finally, the Commission dismisses as
unripe all other motions seeking to stay low-power operations that are pending
before it; these motions may be refiled should a low-power license be authorized
in the future.

1By IUbsequent orden the Illy wu continued In force until the Applicants shall bove rubmitted • bat. fide utility
plan. S~~ CIl.87.2. 2S NRC 'JfJ7 (1987). and CIl-87-3, 2S NRC 875 (1987).
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BACKGROUND
Both matters that we here address - the motion to vacate the stay and
the request for an evidentiary hearing on summary review - arose from the
Applicants' submittal, under cover of a letter dated September 18, 1987, of
their utility emergency plan for Massachusetts. Such a plan for Seabrook had
been required by the Commission as a matter of regulatory policy on April 9,
1987. CLI-87-2, 25 NRC at 270. In setting this requirement the Commission did
not open the door to an evidentiary prehearing on emergency planning issues,
but stated that on summary review the plan need demonstrate only that adequate
emergency planning was not foreclosed, i.e., that it was "in the realm of the
possible." On June 11, 1987, rejecting an earlier submittal by the Applicants,
the Commission elaborated in CLI-87-3 on the standards for such a plan. The
Commission emphasized that the plan must be a utility plan including measures
to compensate for the absence of state and local governmental planning and that
it necessarily must be a good-faith submittal.
EVIDENTIARY HEARING DENIED
As should have been clear from the Commission's order in CLI-87-2, all
that the Commission intended need occur with respect to a utility plan submittal
before low-power operations at Seabrook was summary review. The Commission's policy decision to require submittal of a bona fide plan before low-power
operations was not intended to effect an exception to the Commission's rules
which provide that a full evidentiary hearing on the offsite emergency plan is
available before full-power operations, but is not required before low power. 10
C.F.R. § 50.47. Accordingly, the motion for a hearing is denied.2
VACATION OF STAY
I

On review of the positions of the parties' on both the sufficiency of the
submittal and the motion to vacate the stay and on its own review of the
Applicants' utility plan, the Commission accepts and agrees in essential respects
with the analysis of the NRC Staff which supports the motion to vacate the
stay. The Staff's analysis closely followed the Commission's guidance in CLI87-3 and, based on the recitations in its affidavit describing its summary review,
concludes that the Applicants'
utility plan appears to constitute a bona fide utility
,
ate the variOla ~ti~. t:L this tcqueat incorporated by the parties into other legal papers.
'The Ccrnmiaion grantI the motions 10 permit late filing by the Town of Newbwy and SAPL, which wee
unoppooed.

2 Aho denied
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plan for those portions of the emergency planning zone that are located in the
Commonwealth of Massachusetts. See NRC Staff's Response to Applicants'
Motion for Vacation of Stay, Oct 20, 1987.
As the Staff stated, the utility plan addresses the sixteen planning standards by
which emergency plans are judged (see 10 C.F.R. § 50,47(b) and NUREG-0654);
has compensating measures for the lack of state and local government participation; has been submitted to the Federal Emergency Management Agency
(FEMA) and the NRC for review; and appears to be intended for implementation. Staff's Response at 7-11.
Our summary review of the utility plan, and the record before us, convinces
us that adequate emergency planning for the Massachusetts portion of the
emergency planning zone is "in the realm of the possible" or, stated conversely,
we are satisfied that the Massachusetts emergency planning issues are not
"categorically unresolvable." CLI-87-2, 25 NRC at 270. In CLI-87-2, the
Commission, after analyzing its prior decision in Shoreham. CLI-83-17, 17 NRC
1032 (1983), and the decision in Cuomo v. NRC, 772 F.2d 972 (D.C. Cir. 1983)
dismissed as moot (March 12, 1987), contrasted the situation where emergency
planning issues are "categorically unresolvable" with more typical situations
where there are litigation and political disputes about emergency planning whose
outcome is speculative. As we said in the decision,
l11he disputes that fueled the controversy in Shoreham were. by their nature, litigation and
political disputes. And. as noted by the U.S. Court of Appeals for the District of Colwnbia
Circuit. we observed in regard to Shoreham. "the outcome of litigation and political conflicts
frequently surrounding the grant of a final license is partirularly specu1ative." Cuomo v.NRC,
712 F.ld 972, 976 (D.C. Cir. 1985). The emergency planning uncertainty at Shoreham could
have changed favorably or adversely at any time II! viewpoints changed or II! accommodations
were reached. This is characteristic of many matters in litigation. and the Commission
properly declined to regard the existence of such litigation II! I factor precluding issuance
of I low-power license.

CLI-87-2, 25 NRC at 270. We find here that the disputes about the adequacy
of the Seabrook utility plan are, as was the case with Shoreham, litigation and
political disputes. While the outcome of those disputes is uncertain, we cannot
conclude on the basis of the papers now before us that they are categorically
unresolvable. We necessarily find, therefore, that adequate emergency planning
for the Massachusetts portion of the emergency planning zone is within the
realm of the possible. Because the policy concerns that caused us to impose our
stay have now been satisfied, that stay is hereby vacated.
The various Intervenors in this proceeding have raised a number of issues in
their responses that we .do not here address in detail. Those issues may turn out
to be legitimate questions for the full-power hearings on the emergency plans,
and as such they will be addressed in the first instance by the Atomic Safety and
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Licensing Board. Suffice it for now for us to find that the issues raised reach
a level of detailed review that goes beyond the inquiry that we intended as a
condition for lifting the stay of low-power operation.
This is not to say that the Commission is unconcerned about the extent of
the deletions of information from the plan. While the Commission can well
understand why the Applicants might wish to withhold individuals' names and
phone numbers, given the emotionally charged atmosphere that surrounds this
particular plant, that concern must eventually give way to the needs of the Staff
and FEMA to review the emergency plans. However, the Commission does not
believe that it needs to have that information in its possession to satisfy itself that
the utility plan satisfies the policy concerns that we set out in CLI-87-3. Those
concerns have been satisfied for the reasons set forth in this order. We find that
the plan is bona fide and in the realm of the possible. That decision does not
require us to evaluate every detail of the proposed plan. Such an evaluation will
be made in the full-power proceedings. Nevertheless, as a condition of lowpower operation, the Licensees must provide to the Staff and FEMA any of the
deleted information that the Staff and FEMA deem necessary for the detailed
full-power review of the emergency plan. Until such information is provided,
no low-power license shall ,issue. Also prior to low power, Applicants should
clearly state for the record their willingness to provide the detailed information
to the other parties to the proceeding, if necessary under appropriate protective
orders from the Licensing Board. The Commission is confident that the Licensing
Board can fashion appropriate orders and procedures to allow full litigation of
contested issues without unnecessarily violating personal privacy.

POSTURE OF THE PROCEEDING
As the parties are aware, the Appeal Board's October I, 1981 decision
on review of the Licensing Board's March 25, 1987 partial initial decision
authorizing low-power operations4 may have disturbed the legal footing of
authorization for low-power operations. As directed by the Appeal Board,'
the Licensing Board shall I expeditiously determine whether considering the
issues that it is hearing on remand, it is appropriate to renew at this time its
authorization of low power or whether low-power operations must await further
decisions. The Appeal Board shall also consider whether any maUer of which it
has jurisdiction should be resolved before low power.6 The Commission ratifies
the Appeal Board's order that any decision by the Licensing Board prior to
4Su ALAB.87S. 26 NRC 251 (1987). D//', ill part aM relMlIdi", ill Mrt. LBP·87·IO, 25 NRC 177 (1987).
, See ALAB·87S. 26 NRC at 276.
,
6The Commission here nOleS that it appean that certain issues relating to Newburyport.irens and the enviraunental
qualification of coaxial cable may be before the Appeal Boud.
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completion of the remand, if it authorizes low power, shall not become effective
for a period of 10 days following the date of its service to enable any dissatisfied
party to seek agency appellate relief.
Consonant with the foregoing discussion, the Commission lifts its stay of lowpower operations. The conditions regarding the providing of emergency planning
information to FEMA, NRC Staff, and the parties must be satisfied before any
low-power license can be authorized. Moreover, because no order currently in
force authorizes low-power operations at Seabrook and because the voluminous
motions and related papers before us are in some respects outdated, the motions
and supplemental motions seeking a Commission stay of such operations are
dismissed. Should low power be authorized in the future, opposing parties are
free to file updated stay motions.
We wish to emphasize that our decision today is dictated by the fact that the
Applicants have made a good-faith submittal of a utility emergency plan. Our
decision in no way results from or depends on the recently published revision of
the Commission's emergency planning regulations. 52 Fed. Reg. 42,078 (Nov. 3,
1987; effective date Dec. 3, 1987). Our decision would be the same whether
the old or the new supplemental emergency planning rules applied.
Commissioner Rogers disapproved in part, and his additional views are
attached.
It is so ORDERED.
fur the Commission
SAMUEL J. CHILK
Secretary of the Commission
Dated at Washington, D.C.,
this 25th day of November 1987.

ADDmONAL VIEWS OF COMMISSIONER ROGERS
The majority has indicated that it requires the submission of information
deleted in the utility plan to the Staff and FEMA, and under protective order to
the other parties prior to the issuance of any low-power license.
I am of the opinion that the information withheld from the plan should be
furnished to the Commission prior to the lifting of the stay, so that we can assure
ourselves that the utility plan does indeed satisfy the policy concerns set out in
CLI-87-3.
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Cite as 26 NRC 407 (1987)

ALAB-87B

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING APPEAL BOARD
Administrative Judges:

Alan S. Rosenthal, Chairman
i Dr. W. Reed Johnson
Howard A. Wilber

In the Matter of

.

Docket Nos. 50-250-0LA-1
50-251-0LA-1
(Vessel Flux Reduction)

FLORIDA POWER & LIGHT
COMPANY
(Turkey Point Nuclear Generating
Plant, Units 3 and 4)

November 4, 19B7

The Appeal Board in this operating license amendment proceeding affirms,
on sua sponte review, the licensing board's order (LBP-87-21, 25 NRC 958
(1987» granting the applicant's motion to relinquish jurisdiction and terminate
the proceeding.
TECHNICAL ISSUE DISCUSSED
Acceptance criteria for the capability of the emergency core cooling system
in response to a loss-of-coolant
accident.
,

MEMORANDUM AND ORDER
1. This is a proceeding on the application of the Florida Power & Light
Company for amendments to the operating licenses for Units 3 and 4 of its
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Thrkey Point nuclear power facility. In ALAB-846,1 we affirmed on sua sponte
review the Licensing Board's resolution in the applicant's favor of Contention
(d), submitted by joint intervenors Center for Nuclear Responsibility and Joette
Lorion.2 We did not pass upon, however, the Board's earlier grant of the
applicant's motion for summary disposition of Contention (b),3 the only other
contention of the joint intervenors that was admitted for litigation. As we
explained, in the same decision in which it acted upon Contention (d) the Board
announced its intention to retain jurisdiction over Contention (b) pending the
receipt of further information from the NRC staff." In that circumstance, it
appeared appropriate to withhold appellate review in connection with Contention
(b) to abide the event of the final action taken on it below.'
On June 23, 1987, having received the desired information from the staff and
concluded that there was no reason to withdraw the prior summary disposition of
Contention (b), the Licensing Board granted the applicant's motion to relinquish
jurisdiction and to terminate the proceeding." No appeal having been taken from
that action, it now is before us for sua sponte review.
2. The requested license amendments were directed to the facility's technical specifications concerned with the limits on the temperature of the fuel assemblies in the reactor core. The applicant desired the revision of those technical
specifications to accomplish two objectives: (1) the reduction of the neutron
flux at the reactor pressure vessel wall, which in tum would mitigate vessel
embrittIement and therefore the consequences of preSsurized thermal shock; and
(2) the removal of restrictions on facility operation that had been imposed prior
to the time at which the applicant replaced the facility's stearn generators, which
had a significant number of plugged tubes.'
One of the acceptance criteria for facility emergency core cooling systems
stipulates that, in the event of a loss-of-coolant accident, the "calculated maximum fuel element cladding temperature shall not exceed 2200°F:'8 To establish
that the proposed amendments were consistent with the observance of that criterion, the applicant employed a computer model for the purpose of predicting the
peak cladding temperature on the fuel rods. 9 In Contention (b), the intervenors
124 NRC 409 (1986).

2~~ LBP.86-23, 24 NRC 108 (1986).
3 S.. LBp·8S·29. 12 NRC 300, 31()"20 (1985).

,,~~ LBP·86-23, 24 NRC at 129·30. Inasmuch II !he grant of summary disposition on Contention (b) bad been
interlocutory, the Licensing Board remained empowered to ruain jurisdiction aver the contention at !he time it
luued LBp·86-23.
,~~ ALAB·846, 24 NRC at 411 n.6.
LBP·87·2I, 25 NRC 958.
, Al!hoogh prompted by !he number of plugged tubes in !he fonner Iteam generators, !he mtrictions apparently
wen: not automatically 1il\cd when !hDlle generators were replaced.
1 10 c.F.R. 50.46(b)(1).
'The peak cladding temperature ia the highest temperature to be found on the aurface of any of the fuel rods in
!he reactor core.

(, s,'
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questioned whether the chosen computer model would provide a sufficiently
precise prediction to ensure that the 2200"F limit would not be exceeded.
In granting the applicant:s motion for summary disposition of the contention,
the Licensing Board determined that the intervenors had not raised a genuine issue of material fact respecting the adequacy of the computer model. 10 Thereafter,
however, the staff informed the Board that that model required additions and
corrections.ll The staff went on to state that it expected that, after the necessary
adjustments were made, the computer model would still support the conclusion
that the 2200"F limit would not be exceeded.12 Nevertheless, the staff felt it
necessary to consider taking some unspecified action with respect to the interim
and continued operation of facilities such as Thrkey Point 13
As above noted. this development induced the Licensing Board to retain
jurisdiction over Contention (b) to await further word from the staff. That word
came in the form of a Boafd Notification issued on October 23, 1986.14 The
Board was told that the required changes in the computer model had not resulted
in a calculated cladding temperature in excess of the 2200"F limit.1'
We have examined the explanation given by the Board for its acceptance
of the staff's present conclusion on the matter.16 That examination satisfies us
that the explanation is not flawed and provides a sufficient basis for the Board's
adherence to its previous grant of summary disposition of Contention (b).
I

The Licensing Board's June 23, 1987 memorandum and order terminating
this proceeding is affirmed.
It is so ORDERED.
FOR TIIE APPEAL BOARD
C. Jean Shoemaker
Secretary to the
Appeal Board

10 Su LBP-85-29. 22 NRC It 316.

11 S66 LBP-86-23. 24 NRC at 130.
12 Ibid.

13 Ibid.
14 Su LBP-87-21. 2S NRC It 959.
1.51d. at 961.
161d. It 960-64.
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Cite as 26 NRC 410 (1987)
UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION
ATOMIC SAFETY AND LICENSING APPEAL BOARD
Administrative Judges:
Alan S. Rosenthal, Chairman
Howard A. Wilber

Docket Nos. SD-443-0L-1
50-444-0L-1
(Onslte Emergency Planning
and Safety Issues)

In the Matter of

PUBLIC SERVICE COMPANY OF
NEW HAMPSHIRE, sf 81.
(Seabrook Station, Units 1
and 2)

November 20, 1987

The Appeal Board in the onsite emergency planning and safety phase of
this operating license proceeding affirms the Licensing Board's rejection of the
intervenors' motions to reopen the record and to admit two late-filed contentions
concerning the adequacy of two siren systems designed to provide offsite public
notification of a radiological emergency at the Seabrook site.
EMERGENCY PLAN:

NOTIFICATION REQUIREMENTS

The Commission's regulations require emergency response plans to include,
inter alia. a means to provide early notification and clear instructions to the

populace within the plume exposure pathway emergency planning zone. 10
C.F.R.SO.47{b)(S).
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RULES OF PRACTICE:
SAFETY ISSUE)

REOPENING OF RECORD (SIGNIFICANT

To prevail on a motion to reopen a record, a movant must show, inter alia.
that a significant safety issue is involved. 10 C.F.R. 2.734(a)(2). A contention
that raises an entirely new issue and is filed after the record has been closed
can be accepted for litigation only if it both (1) meets the reopening criteria
set forth in 10 C.F.R. 2.734(a) and (2) survives a balancing of the five factors
that, by virtue of 10 C.F.R. 2.714(a)(I), control the admission of any late-filed
contention.

RULES OF PRACTICE:, REOPENING OF RECORD
(SATISFACTION OF REQUIREMENTS; BURDEN ON MOVANT)
The movant has the burden to establish, prior to reopening the record, that
the standards for reopening are met. The movant is not entitled to engage
in discovery in an effort to produce evidence that will support a motion to
reopen. Rather, the issue in each case is whether the available information meets
the standards for reopening, i.e., timely raises a significant safety issue which
might have affected a licensing board's decision, such that the record should be
reopened and discovery initiated. Metropolitan Edison Co. (Three Mile Island
Nuclear Station, Unit No. I), CLI-85-7, 21 NRC 1104, 1106 (1985).

TECHNICAL ISSUES DISCUSSED
Emergency notification sirens;
Siren testing;
.
Siren sound pressure level criteria;
Ambient background sound pressure level measurements;
Octave band.

APPEARANCES
Allan R. Fierce, Boston, Massachusetts, for the intervenor James M. Shannon,
Attorney General of Massachusetts.

Robert A. Backus, Manchester, New Hampshire, for the intervenor Seacoast
Anti-Pollution League.
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Thomas G. Dignan, Jr., George H. Lewald, Kathryn A. Selleck and
Deborah S. Steenland, Boston, Massachusetts, for the applicants Public
Service Company of New Hampshire, et al.
Edwin J. Reis and Gregory Alan Berry for the Nuclear Regulatory Commission staff.

DECISION
The Commission's regulations require radiological emergency response planning to include, inter alia. means "to provide early notification and clear instruction to the populace within the plume exposure pathway emergency planning
zone [EPZ]."I In the case of the Seabrook nuclear power facility, this requirement is being met in large measure by the installation of sirens in both the New
Hampshire and the Massachusetts portions of the EPZ.
In ALAB-875,1 we determined all but two of the questions that were raised
on the intervenors' appeals from the Licensing Board's March 25, 1987 partial
initial decision in the onsite emergency planning and safety issues phase of
the proceeding on the Seabrook operating license application. 3 The questions
retained for later disposition concerned the co~ectness of the Board's rejection
in separate interlocutory orders of two contentions, filed after that phase of the
evidentiary record had closed, that focused upon the adequacy of the sound
levels of the sirens installed in East Kingston, New Hampshire, and Merrimac,
Massachusetts.4 In each instance, one assigned basis for the rejection was the
Board's belief that the proponent of the contention had failed to show in the
accompanying motion to reopen the record, as required by the Commission's
Rules of Practice, that a significant safety issue was involved.'
For reasons alluded to in ALAB-875,1I we thought it might prove possible to
resolve the crucial differences among the parties on the siren matters without
1 10 c.F.R. SO.47(b)(S).
126 NRC 251 (1987).
3 Su LBP-87.10. 2S NRC In.
4 ~~ Licensing Board Memorandl and Orders (Much 23 and 25. 1987) (unpublished). The East Kingstea
contmtiea WII sponsored by Ihe inlervenor Seacoast Ami-Pollution League and !he Merrimac cmtmtion by Ihe
intervenor AlIOmey Gcncrs1 of MllllchusClIl.
There is no dispute ameag Ihe puUea lhat Ihose contmtiCIII hid to be Idvanced in Ihe onsite emergmcy
planning phase
Ihe proceeding. Even Ihough Ihe lirens Ire designed to provide olTsite public notificatiea of I
ndio1ogica1 emergency, Ihe Commission deems Ihe Imngemmll for ruch notificstiea to be wilhin Ihe ambil of
onsile emergency planning. ~~ Slltemenl ofConsidcration Ic:canpanying 10 C.F.R. SO.47(d), 47 Fed. Reg. 30,232,
30,234 (1982)_
'Such. showing (ameag oIhcrs) is an Ibsolute condition precedmt to !he reopening of I closed record. Su 10
C.F.R.2.734(I)(2).
II S~~ 26 NRC II 273-75.

or
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the necessity of deciding whether, as a matter of law, the contentions in question
were improperly rejected at the threshold.' Because the exploration of that
possibility was still in progress at the time our review of all of the other appellate
issues had reached fruition, we concluded that the appropriate course was to
render our decision on those issues without additional delay and to reserve
jurisdiction over the siren questions pending our further order.8
As will be seen, our endeavor to obtain a settlement of the siren questions
was not entirely successful. We thus have had to confront the challenges to
the rejection of the East Kingston and Merrimac contentions. fur the reasons
set forth below, we conclude that they are without merit. More specifically,
irrespective of whether consideration is given to information presented to us
that was not before the Licensing Board, we are satisfied that the contentions
do not raise safety questions of sufficient gravity to justify the reopening of a
closed record to accommodate them.

A.

East Kingston

As observed in ALAB-875, the controversy involving the adequacy of the
four East Kingston sirens had its genesis in a test of those sirens performed
last January.' According to an affidavit supplied by the Seacoast Anti-Pollution
League (SAPL) in support of its motion to reopen the record to permit the
admission of a contention directed to the applicants' siren system, the test
brought to light a number of deficiencies. 10 Specifically, one or more of the
sirens did not function at all during some phases of the test And the functioning
sirens assertedly did not uniformly fulfill their intended objective.
In addition to pointing to this development as demonstrating the shortcomings
of the siren system, SAPL called attention to a January 1987 decision of the
Rockingham County, New Hampshire Superior Court in a suit instituted by
the Town of Rye, New Hampshire, against the lead applicant Public Service

'In this conncctioo, _ contentioo that raises _n entirely new issue and is /iled after thc record has been dosed
cln be Iccep!ed far litigation ooly if it borlt (1) meets the reopening criteril set forth in 10 c.F.R. 2.734(1) Ind
(2) survives _ balancing of the five flcton that, by virtuc of 10 C.F.R. 2.714(1)(1), control the admission of
any late-/iled contentioo. With reglrd to the East Kingstoo contention, the Licensing BOiro disawed the acction
2.714(.)(1) flcton but, given its conclusioo thlt not III of the reopening criteril wen: met, did not undertalcc
to balance those flctolS. See Mlrch 23, 1987 Memorandum and Order. The Merrimac contentioo was rejected,
however, on the basi, of both the reopening criteria and I balancing of the acction 2.714(1)(1) flcton. Su Marm
25,1987 Memorandum and Order.
8 Su ALAB·87S, 26 NRC It ZTS.
9 tel. It ZT4.
,
10 See Seacoast Anti·Pollution Leaguc'_ Contentioo Ind Motion to Admit Late-Hied Cootention, Reopen the
Record 00 On·Site Emergency Pllnning, and Conditioo the Issuance of • Licensc Up to 5% of Rlted Power
on Applicants' Compliance with 10 c.F.R. ISO.47(b)(S) (R:bruary 6,1987) (hereinafter SAPL', Contention and
Modool, Affidlvit of Frederick IL Andcnon, Ir.
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Company of New Hampshire.11 In that decision, the court concluded that New
Hampshire statutory law precluded the grant of licenses to the applicants to erect
poles on state or town-maintained highways for purposes related solely to the
siren system. On the strength of that conclusion, the court declared "null and
void" all such licenses issued by either Rye or a New Hampshire state agency
in connection with highways located in that municipality and nearby Hampton
Falls (which had intervened in the litigation),12 This declaration in turn led to
an order directing the applicants to remove the poles erected under the aegis of
those licenses.13
In its March 23 mem~randum and order, the Licensing Board determined that
neither the siren test nor the judicial decision gave rise to a significant safety
issue.14 With respect to the test, the Board relied on an NRC staff affidavit to the
effect that it was not a reliable indicator of the capabilities of the sirens.15 This
was because (1) the proper procedures were not followed by the East Kingston
officials in conducting the test, and (2) a buildup of ice and snow had adversely
affected the operation of the sirens. 16 On the latter score, the affidavit noted
that measures would be taken to avoid a repetition of such a buildup: e.g., an
anti-icing agent would be applied to the sirens, which also would be reoriented
to point in a southerly direction,17
Thming to the judicial decision, the Board observed that it had been appealed to the New Hampshire Supreme Court and, accordingly, had not taken
effect 11 Consequently, the Board reasoned, the decision lacked current safety
significance. The Board added that, were the sirens to be subsequently removed
on the strength of an affirmance of the decision, the Commission's regulations
would bar reactor operation in the absence of alternative measures to provide
the requisite reasonable assurance that the public health and safety would be
protected in the event of an accident.19
In coming to grips with SAPL's challenge to the denial of its motion to reopen
the record, we encounter no difficulty in agreeing with the Licensing Board
that the concern engendered by the Superior Court's ruling is premature. SAPL
does not dispute that the siren poles have not been removed and will continue
to remain in place at least until the outcome of the pending appeal to the state
11 S66 TOWJI 01 RY6 Y. Public SIrna Co. 01 NR.• No. 86-1>-34 (N1L Super. c.. Rockingham ColU1ty, Jan. 22,
1987). anached to SAPL'I Contention and Motion.
12/d. at 4.
13 / d. at 6-7.
14 SI. Memorandum and Order It 7·9.
15 S6. NRC Staff Response to SAPL'I Lato-Flled Contention and Motion to Reopen the Record (Rbruary 26.
1987). Affidavit of William 1. Lazarus.
161d.. Affidavit It 24
17/d.. Affidavit It 4-5.
18 S66 Much 23, 1987 Memorandum and Order at 9.
19 Ibid.
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Supreme Court. That appeal was argued on October 7 and will be decided at
some currently uncertain date.20 We need not speculate on what the state Supreme
Court is likely to determine on the pivotal issue of New Hampshire law - a
course fraught with considerable peril in any event. If the court overturns the
result below, that will likely be the end of the matter. On the other hand, if the
directive to remove the poles in question is affirmed, the applicants obviously
will have to substitute for the sirens some other mechanism that will satisfy the
regulatory requirement regarding "early notification and clear instruction to the
populace within the" EPZ.21 If SAPL believes that the substitute proposed by
the applicants is insufficient to meet that requirement, it will have means at its
disposal to put that belief before the Commission.22
On the matter of SAPL's concerns stemming from the January test of the
East Kingston sirens, none of the interested parties disagreed with our suggestion
at oral argument that the sensible course was to undertake another test during
the coming winter.23 Accordingly, as noted in ALAB-875, in a July 30, 1987
memorandum and order (unpublished) we directed those parties to endeavor to
come to an agreement among themselves with regard to the "test procedures that
should be utilized and the appropriate climatic conditions for the conduct of the
test.'>2.4 That endeavor proved only partially fruitful. In the staff's report on the
outcome of the discussions in which it, SAPL, and the applicants took part, the
staff advised us that agreement had been reached on all but three subjects.2.5
In SAPL's view, contrary to that of the applicants and staff, the test should
(1) include all sirens in the New Hampshire EPZ, rather than just those in East
Kingston; (2) embrace the public address (and not merely the tone alert) function
of those sirens located in the beach areas; and (3) be scheduled not more than
five days in advance.26
It is manifest from the text of our July 30 memorandum and order that
we had in mind a new test of the East Kingston sirens alone. The reason is
readily apparent. Once again, the sole basis assigned for the claim of siren
system inadequacy advanced in the SAPL contention was the outcome of the
test of those sirens. And at no time during the course of the consideration of
the contention either by the Licensing Board or by us has SAPL provided any
information that might suggest an infirmity in the sirens located elsewhere in the
EPZ. That being so, SAPL is scarcely in a position to insist that, as part of any
20 Su Applicant'. Response to Appeal Boud OnIcr of October 13. 1987: Supplc:mc:ntal Memorandum (October

30.1987).
21 51. IIIpra p. 412.
22 51•• 6.'., 10 C.F.R. 2.206.
I
23 51., •.,., App. Tr. 63-64, 116-18. '
24 26 NRC 11 274.
2.5 S•• lcncr frem Edwin J. Rcis to Ihe mcmbcrl rL IhiI Board (Scptanber 11,1987).
26 14. .t 2. Su aLro Sclcout Anti·Pollution Lclguc'. Memorandum Reg.rding Teat of East Kingston SiIens
(October I, 1987).
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settlement of the controversy surrounding the rejection of the SAPL contention,
the test be extended to sirens beyond East Kingston. The same is true with
respect to SAPL's argument that the test should encompass the public address
function of the sirens in beach areas. East Kingston does not include beach areas
and, therefore, its sirens wiII not be relied upon during a Seabrook emergency
for public address functions.27
Thus, the first two points of disagreement must be resolved in favor of the applicants and staff. This does not mean, of course, that the sirens in other portions
of the EPZ (both in New Hampshire and Massachusetts) wiII go untested. As the
staff has informed us without contradiction, the R!deral Emergency Management
Agency (FEMA) has assumed by regulation the responsibility of determining
the adequacy of the applicants' siren system as part of its review of the overall
offsite emergency preparedness program for the faciIity.2lI It is inconceivable
that FEMA would undertake to make a determination in that regard without an
appropriate test of the sirens that are to serve as part of the emergency response
effort.
That leaves for consideration SAPL's objection to the applicants' proposal
that a specific date for the East Kingston siren test be set well in advance indeed, in September the applicants and the staff settled upon January 30, 1988.29
We think that there is substance to the objection ..There is obviously no way of
now forecasting with any degree of confidence the weather conditions that are
likely to prevail several months hence. fur all that was known when January 30
was selected, or is now known, on that date New Hampshire might be enjoying
a spell of unseasonably temperate weather. If so, the test would scarcely serve
its intended purpose (among others) of ascertaining how the sirens function in
the more severe climatic conditions that customarily attend upon Northern New
England winters.
In this connection, we are unpersuaded that, as the applicants maintain, it
would not be possible to mobilize in the space of several days the personnel
involved in the siren test and to provide adequate prior notice to the pubIic.3O
After all, there are only four sirens to be tested in a relatively small community,
with the consequence that a very limited number of observers and other
participants wiII be required.3! And while it may be true that, as both the
applicants and staff stress, one cannot predict weather conditions with absolute
27 S6, NRC Staff's Respcnsc 10 Appeal Bout! Order of September 17. 1987 (September 25. 1987) at 2-3;
~lieanu' Memorandum Reglrding Tesl of East Kingslal Sirens (September 30, 1987) II 2S6, NRC Staff Supplemental Response 10 Appeal Board Order of September 17, 1987 Regarding Easl Kingston
Sirens (October 6, 1987) II 3 n.3; 44 C.Flt 3S0.3(e). S" also Loui.rUJ1IIJ POtWr &
Co. (W1terl"Ord Steam
Electric Station, Unit 3), ALAB-732, 17 NRC 1076, U04-OS &. n.4S (1983).
29 S6, NRC Staff'. Responso 10 Appeal Bout! Order of September 17, 1987, 113-4; Applicanta' Memorandum
Regarding Test of East Kingston Sirens al 1-230 Su Applicants' Memorandum Regarding Tesl of East Kingston Sirens al 2-3.
31 S6, leacr of Edwin 1. Rei., Attachmenl (Siren Activation Test Procedure - Easl Kingston) 114, 6.
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accuracy even four or five days in advance, it cannot be gainsaid that a prediction
in that time frame is likely to be much closer to the mark than a conjecture in
September regarding what the weather will be like on a particular day in late
i
January.
Notwithstanding these considerations, we cannot conclude that the action of
the applicants and staff in already determining the date for the test gives rise to
a significant safety issue requiring the reopening of the record to entertain the
SAPL contention. This being so, we lack the legal predicate for ordering the
applicants and the staff to reconsider what appears to us to have been a premature
selection of a test date. The most that we can do is to urge such reconsideration
in the interest of increasing the likelihood (albeit not providing any assurance)
that the test will prove to be a reliable indicator of the ability of the sirens to
operate in inclement weather. In this regard, we think there is much to be said
for the counterproposal that SAPL placed on the table during the settlement
discussions mandated by our July 30 order. Underlying that proposal are the
dual considerations that the test should take place in January or early February
and, in accordance with East Kingston's desire, on a Saturday. SAPL would
have it that, if on a particular Monday during that period the five-day weather
forecast called for the appropriate inclement conditions at the end of the week,
the test be then scheduled for the following Saturday. Should this procedure not
lead to the scheduling of a test for some Saturday prior to February 13, the test
would be set for that date irrespective of predicted weather conditions.32

B.

Merrimac

The Attorney General's concerns respecting the adequacy of the sirens
serving the Town of Merrimac rest on a quite different footing. Specifically,
through his late contention, the Attorney General seeks to litigate whether the
sound pressure produced by those sirens will satisfy the acceptability standard
established by the NRC and FEMA jointly.3] fur lightly populated areas such as
3l s•• letter of Edwin J. Rc:ia at 2Having Idvised !he ataff that his client would abide by any agreement entered into by SAPL on Ihe subject,
counsel for Ihe Attorney Gc:ncral did not participate in !he letIlement clisrussims pertaining to !he test or Ihe East
Kinptan Wens. Su ALAB-S75, 26 NRC at 275 n.1OO. NanelhdeSl,lhrough new counsd,lhe Attorney Oenen1
later irtcrpoaed objectims to Ihe proposed telt procedures that had not bea! advanced by SAPL.Ibi4. Even Ihough
not required to do 10 in !he circumstances, we have examined thoae objections (u well u Ihe Attorney Oenen1',
canrnentl on SAPL', conccms). Only one of Ihe Attorney Gc:ncral', pointe awean to have 'ome substance:
Ihenl may well be justification for a..igning additional observers to cestain &rei' where Ihe siren coverase might
be insufficient. But Ihat COIIIideration .imilady does not wurant a reopening of !he teeonI to accept Ihe SAPL
contention. Moreover, we ace no realO\1 wby !he Attorney Gc:ncral himsdf could not arrange for !he additional
observers thought to be neceuazy.
33 Su NUREG-06S4/FEMA-REP-l (Revision I), "Criteria for Prepantion and Evaluation or Radiological Emergency Response P1ana and Preparedneu in Support of Nuclear Power Plants" (November 1980) (hereinafter
NUREG-06S41, Appendix 3 at 3-10 to 3-11: FEMA-REP-IO, "Guide for !he Evaluation or Alert and Notification
Sylteml for Nuclear Power Plants" (November 1985) (hereinafter FEMA-REP-IOI at E-8.
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Merrimac, that standard can be met in one of two ways. The utility may show
that, throughout the area they are called upon to cover, the sirens will provide
(either individually or collectively) a sound pressure level of at least 60 decibels
C (dBC)." Alternatively, the utility may demonstrate that, even though less than
60 dBC, the expected sound pressure level will exceed the average measured
daytime ambient (background) sound pressure levels by, preferably, at least 10
decibels (dB)."
It is not disputed that, in certain portions of the territory covered by them, the
Merrimac sirens fall short of meeting the 60 dBC coverage criterion.36 Therefore,
to comply with the NRC/FEMA standard, in those areas the sirens must meet
the alternative criterion.
In determining that the Attorney General had not established that a significant
safety issue existed regarding the adequacy of the Merrimac sirens, the Licensing
Board relied on the results of a Marth 10, 1987 set of measurements of the
ambient sound pressure levels, which the applicants had commissioned.37 Taken
in conjunction with the assumption (not challenged by the Attorney General)
that the siren coverage was at least SO dBC, those results reflected the existence
of the 10 dB differential. 38
In performing these measurements, the applicants' consultant had utilized a
one-third octave band; i.e., it had collected sound coming within that frequency
range." For his part, the Attorney General was of the opinion that a full octave
band should have been employed by the applicants' consultant. Acting on that
opinion, the Attorney General had provided the Board with the results of measurements taken by his consultant that took account of the sound falling within
that broader range.40 Those results suggested that, assuming siren coverage of
exactly 50 dBC, in some areas the differential between ambient and siren sound
pressure levels was less than 10 dB!1 The Licensing Board declined, however,
"The pressure 1eYd. rL IOUIId is measun>d relative 10 a &mill refc:rmce pressure and is reported in unitJ called
dCCl'bels (dB). Theso mcuurementJ can be weighted by different lil!er circuitJ in the measuring equipment. One
measumnent is weighted by lIKIlled "filter C" and is derred 10 u deci.bcls C, or dBC. See Mecloallical

111m

ElIgilV,r', RqmN:' Book, at 15-1910 15-21 (A. Parrlah. 11th eel. 1973).
At. will be 100II, the teem! in this case reftcc:u that the pressure 1eYd. of ambient IOUIId wu expressed in terms
or "dB" while the lound pressure 1eYd. or IirenJ wu oxprelled in terms or "dBC." No p&n)' hu luggested thlt
tho clifl'erence in usage is lignilicant here.
3jThe NRCIFEMA auidance refen 10 the 10 dB clifl'c:rential u a "tJrset" in the deaign rL tho Iiren 1)'Item. S"
NUREG-06S4, Appendix 3 at 3-8.
36 $I., '.,., ApplicantJ' Rczpmse 10 "CCXl!cntion of Attomey OcncrallTancia X. Bellotti and Motion to Admit
Late-Filed ConIaItion •••" and AlIcmative Motim for Sumnwy DiIpocition (JIJIIlI!)' 22, 1987), Affidavit of
JamOi A. MacDonald, Attachment (Ieucr or Robclt S. Berens 10 JamOi A. Md>onaId (July 7, 1986».
37 $I. Much 2S, 1987 Memorandum and Order at S-6, 14.
38 $I. ApplicantJ' Annret to MotiCII of Aaomey Ocncral JamOi M. ShannOllIo Rcc:onaider Late-Filed Contention
with Revised Buis and 10 Rccpcn the Record (Mm:h 13, 1987), Affidavit of Anthony M. CIllendrello.

"Ibid.
40 $I. Motim rL Aumney Genen1 Jamea M. Shannm to Reccm:ider Late-Filed CCXl!cntion with Revised Buis
and to Reopen the RCCCI'd (Much 3, 1987), Affidavit or Brim Koning.
41 /4., Affidavit at 3.
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to attach any weight to this consideration.41 As it understood the FEMA guidance on the methodology for taking measurements of ambient sound pressure
levels, the use of a one-third octave band is acceptable.43
On his appeal to us from the disposition below of the Merrimac siren
issue, the Attorney General insisted that, given the fact that demonstrated
compliance with the NRC/FEMA acceptability standard appeared to hinge upon
what frequency range was selected for measurement purposes, the record should
have been reopened to explore further that matter. At oral argument, however,
he expressly conceded that the use of either a one-third or full octave band is
acceptable."" Given that concession, we might well have brought our inquiry
to an end. For it amounts to an acknowledgement that the use of the one-third
octave band was sufficiently conservative for the purpose of ascertaining whether
there was the necessary differential between ambient and siren sound pressure
levels. And there is an at least tacit further acknowledgement by the Attorney
General that, as the Licensing Board found, the existence of the differential
was established by the results obtained from the measurement of ambient sound
pressure levels in the one-third octave band.
But we were also informed at oral argument that the applicants had scheduled
another set of measurements for later in the summer."" In that circumstance, it
seemed prudent to await the outcome of those measurements before closing the
door on this subject. Among other things, we thought it of possible significance
that they would be taken in the summer, when presumably the ambient sound
pressure levels are at their peak.46 Accordingly, we instructed the applicants
to furnish the results of the measurements when available, together with a
description of the methodology employed.47
The measurements were taken on two days in late August in a total of nine
Merrimac locations. At each location, the applicants' current consultant, Wyle
Laboratories, collected the ambient sound for a fifteen-minute period in early
to mid-afternoon over a one-third octave band. According to the applicants'
report, with a single exception the measured sound pressure levels were below
40 dB and, thus, at least 10 dB below the assumed siren sound coverage of 50
dBC. The exception was a location at which the measured sound pressure level

41 S.. Much 25,1987
43 / d. at 14-15.

Mc:monndum and Order at 15·16.
.

"" API'. Tr. 76.
"" API'. Tr. 79.

46 Althoogh apparcntly not a requirement; FEMA m:ommends that ambient IOIlIId ~ure levels be measured
during the lIUIruIIer. Su FEMA·REP·I0 at E·8; NRC Staff Response to Ma.sachuSCUI Attorney Geners1', Motion
to Reopen Record and Consider ute-Filed Contention with Revised Basis (March 20, 1987) at 8 n~
47 S.. ALAB·875, 26 NRC at 274. ,
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was 41 dB. An analysis by Wyle indicated. however, that the actual siren sound
coverage at that location would be in the neighborhood of 60 dBC.48
In short, the applicants' report maintained that the August measurements
established that the 10 dB differential was met throughout the coverage area of
the Merrimac sirens.49 Responding to the report, the Auorney General took issue
with two aspects of the methodology employed by the applicants' consultant'O
In addition, he supplied the results of measurements taken in September at his
instigation.'1
As the AUorney General sees it, applicants' measurements should have been
taken at each location at frequent intervals over a period of days. Further,
he expressed disagreement with the reference standard <40 exceedance level)
employed by Wyle in determining what level of ambient sound should be deemed
significant for reporting purposes.~
Our examination of the NRC and FEMA sound measurement guidance
brought to our attention by the parties does not address either of these concerns.']
In essence, both agencies leave it up to the taker of the measurements to
determine, at least in the first instance, the appropriate time period and reference
standard. As earlier noted. FEMA ultimately will be called upon to decide the
adequacy of the Merrimac sirens.34 In fulfilling this responsibility, it presumably
will consider, inter alia, the methodology employed by the applicants in
measuring ambient sound pressure levels. fur.present purposes, we need consider
whether it clearly appears that the methodology was so crucially flawed that
no good reason exists to await the outcome of the FEMA review. No such
demonstration has been made. Indeed, the record establishes that, in taking
its measurements last February, the Attorney General's own consultant utilized
both a single thirty-minute period at each location and the same 40 reference
standard selected by the applicants' consultant.'J Even though the Attorney
General may prefer essentially continuous measurement taking and the different
48 Sec 1encr from Them" O. Di&nan. Jr., to the members of !his Board (Septc:mber 17. 1987). Atuch=ts ( l =
from John R. Steams. Wyle LaboratoriCi. to the Iced applicant (September 4. 1987) and Report).
491d.. Report at 3.
30 Se. 1encr frem A11an R. Fierce to the mcmbm of !his Board (October 2. 1987).
'1
id.. Affidavit of Creamy C. Tocci. S•• alto letter from Allan R. Fierce to the mcmbera of !his Board
(October 23, 1987). EnclOlUI'C ("Ambient Sound Level Sllldy [of] Merrimac. Mmac:husetts" (September 1987)
~ CavanlUP Tocci Final Report]).
S•• October 2 1encr of Allan R. Fierce It 2·3. Excecclance 1eve1.s arc expressed in terms of the 1 = "L" and
a subscript number rcIIectin& the pen:entage of the mcesurement interval during which the IOUnd p=sun: was
above the reported level. Su ..... Peunoll. HtWlbool 0/ Noise Measure_Ill. at 57 (9th cd. 1980).
II
,.,..ra11y NUREG·0654; FEMA·REP·IO; and FEMA-43. "Standard Guide for the Evaluation of Alert Ind
Notification Systems foc Nuclear Power Plants" (September 1983).

s..

s..

34 Susupra p. 416.
" Sec Koning Affidavit It 2. We do not understand the Anomey 0cnc:nI to maintain that the cliffcn:ncc between
I 15· and I 3~minU!C period is of significance. Rather. to n:pe«t, his point is that mcesun:ments should be taken
tIuoupClUt the day. The Septc:mber measurements taken by his c:onsu1tant generally Idopted that approach.
Tocci Affidavit It 5-6.

S,'
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reference standard used by his consultant in its September measurements (the Lso
exceedance level), it does not follow that the Wyle methodology is unacceptable
or unreliable.S6
'
The single remaining question then is whether the Attorney General's September measurements themselves cast doubt on the applicants' conclusion that
the Merrimac sirens are adequate. Those measurements were taken by his
consultant, Cavanaugh TOCci Associates, at four locations chosen because of
the possibility of inadequate siren coverage.57 As reflected by the data for the
Lso measurements included in the consultant's final report, in three of those
locations~ the average daytime ambient sound pressure level exceeded 40 dB;
in the remaining location,59 the data established, the average level was below 40
dB/II) On the basis of the preliminary report presaging these results,61 we called
upon the applicants to provide us with any available information regarding the
siren sound pressure levels at all four locations.62 In response, the applicants
supplied an analysis by their consultant, Wyle, that assigned a siren sound
pressure level to each location.61
A simple mathematical computation utilizing both the Wyle analysis and the
data supplied by the Attorney General discloses that at three of the locations61 a
differential of at least 10 dB manifestly exists between the siren sound pressure
level and the average daytime ambient sound pressure level (irrespective of
which reference standard is invoked). But at the fourth location - South
Pleasant Street - compliance with that acceptability criterion hinges upon which
reference standard is utilized in determining what ambient sound should be
reported. Using the L90 standard invoked by the applicants' and the Attorney
General's consultants in their measurements early in the year, it turns out that
the 10 dB differential is satisfied. On the other hand, the Lso standard now
adopted by the Attorney General's consultant (but not by that of the applicants)
produces a differential at South Pleasant Street of approximately 7 dB.65
S6The applicants' March 10 mea~ents bad limilarly been taken aver a lingle IS·minute period with the .ame
reference II&ndard med for the August measurements. See Callendre1lo Affidavit, Auachment (letter of Robert
S. Berens to the lead applicant (Man:h 11, 1987) at 2). Yet the Attorney GeneraI'I IOle voiced objection to the
utilized methodology related to the choice of a ono-third, nther than a full, ocuve band. See supra. pp. 918·19. At
the time of the August measurements, the applicants had this additional reason to assume that the Altorney General
regarded the IS-minute measurement period and the selected reference standard to be acceptable.
57 Su October 2 letter of Allan R. Fierce at 3. Su aLro Cavanaugh Tocci FlOd Report at I, 11·12~ River Road, South Pleasant Stn:et and Iligh Stn:et.
59 Bear Hill Road.
60 Su le1lerally Cavanaugh Tocci Final Report.
61 Su Tocci Affidavit at 11.
I
62 Su Order (October 13, 1987).
6l Su Applicants' Response to Appeal Board Order of October 13, 1987: Supplemental Mcmonndum, Affidavit
of Louis C. Sutherland.
61 River Road, Iligh Stn:et and Bear Hill Road.
65 Cavanaugh Tocci Associates presented the results of its September measurements in terms of both the 40 and
~ ltandard •.
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There is nothing before us to support a FEMA preference for one standard
over the other. Moreover, inasmuch as at one time or another, the consultants
for both the Attorney General and the applicants used the 40 standard, it is
beyond cavil that acoustic professionals on occasion resort to that standard. In
this circumstance, we cannot conclude that the Attorney General's September
measurements at the South Pleasant Street location give rise to an issue of
such safety significance that a reopening of the record on the adequacy of the
Merrimac sirens is mandated.66
In responding to the Wyle analysis, the Attorney General did not confine
himself, however, to calling attention to the South Pleasant Street situation.67 In
addition, he asked leave to conduct discovery to determine whether infirmities
existed in the Wyle analysis that led to the values assigned to the siren sound
pressure levels at the four locations.68 Controlling precedent stands in the way
of granting that requesL In advising an intervenor that it had "misconstrued
the standards for reopening" a closed record in the Three Mile Island Restart
proceeding, the Commission had this to say:
The burden is on the movant to establish prior to reopening that the standards for reopening
are met. The movant is not entitled to engage in discovery in order to support a motion
to reopen. Rather, the issue in each case is whether the available information meets the
standards for reopening, i.e., timely raises a significant safety issue which might have affected
the Ucensing Board's decision. such that the record should be reopened and discovery
initiated.69

The following year, in the Perry proceeding, the Commission reiterated the
"available information" requirement in the course of overturning our determination to conduct a brief evidentiary hearing to probe further the safety significance of an issue on which the reopening of the record was being sought.70
The Licensing Board's March 23 and 25, 1987, denials of the motions to
reopen the record to allow the admission of late contentions on the adequacy
of the East Kingston and Merrimac emergency notification sirens are affirmed.
This Board still has before it, however, a recently filed motion of the Attorney
66 Our diainclination m \Iu. record to choo.e between the 40 and L,o reference Itmdard. does not, of course,
FEMA frc:wtl making ruch • choice in iIs own evaluatim of the acccpubility of the Menimac Iirens.
$66 Attorney Oenc:nllamea M. Shannm', Reply to Applicanta' October 30, 1987 Supplcmenul Memorandum
in Reaponae to Appeal Boud Order of October 13, 1987 (Novanber 13, 1987).
68 $66 Moiim of Attorney Gencrallames M. Shannon to Conduct Discovery Regarding How Siren Sound LeveLl
Were Calculated for Mcninlac by Louis C. Sutherland (November 13, 1987).
69 Mdropolilall Ediso1t Co. (Three Mile Ialand Nuclear Statim, Unit No. I), CU·8S·7, 21 NRC 1104, 1106
~lUde

~198S).

o CIn.11JIId Ekctric IIlumJNltiltg Co. (Perry Nuclear Power Plant, Units 1 and 2), Cll·86-7, 23 NRC 233, 23S·36
(1986) (citing. in additim to Tllr•• Mik Islattd, LouisillNl Pown- " Ug'" Co. (Waterford Steam Electric Station,
Unit 3), Cll·86-I, 23 NRC I (1986».
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General seeking a reopening of the record to permit a late contention addressed
to the alleged removal of sirens in the City of Newburyport, Massachusetts.71
Action on that motion is deferred to await the receipt of the responses to it.
It is so ORDERED.
FOR THE APPEAL BOARD

Eleanor E. Hagins
Secretary to the
Appeal Board

71 s•• Contentim or Anomey Gencnl. James M. Shannon and Motion to Admit Late-Filed Cmtention and Reopen
the Record (November 13, 1987).
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The Licensing Board grants Applicant's motion for summary disposition of
Contention 92, which alleges, in part, that there is no New York State emergency
plan to deal with an emergency at the Shoreham Nuclear Power Station and
that Applicant's plan fails to provide for coordination of Applicant'S emergency
response with New York State, assuming such a response would occur. The
Licensing Board finds that the contention, as written, is clearly true and does
not raise any other unresolved health and safety issue. Therefore, the motion for
summary disposition should be granted, under 10 C.F.R. § 2.749, because there
is no genuine issue as to any material fact and Applicant is entitled to a decision
as a matter of law.
.
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MEMORANDUM AND ORDER
(Ruling on Applicant's Motion for Summary Disposition
of Contention 92)
INTRODUCTION
On September 11, 1987, LILCO filed a motion pursuant to 10 C.P.R. §2.749
for summary disposition of Contention 92, which alleges in part that there is no
New York State emergency plan to deal with an emergency at Shoreham and
that the Lll.CO plan fails to provide for coordination of Applicant'S emergency
response with New York State, assuming such a response would occur. The
Licensing Board's prior disposition of Contention 92 in favor of Intervenors had
been reversed and remanded by the Appeal Board.1 In support of its motion,
claiming that there is no genuine issue as to any material fact and that it is
entitled to a decision as a matter of law, Applicant relies upon the existing
evidentiary record and the law of the case.
In an answer submitted October S, 1987, Intervenors request that the motion
be denied. They assert that there are unresolved issues of material fact and that
the requirements of § 2.749 are not met to grant LILCO's motion for summary
disposition. They too believe that the subject issues can be decided based upon
the law of the case and the existing evidentiary record.
The Staff, in a response dated October S, 1987, agrees with Applicant that it
is entitled to a decision"as a matter oflaw and that LILCO's motion for summary
disposition should be granted.
On October 20, 1987, Intervenors filed a response to the Staff response in
support of the LILCO motion for summary disposition of Contention 92. They
argue that, contrary to Staff's assertion, there are material facts in dispute with
respect to Contention 92.
In this Memorandum and Order, the Licensing Board finds that the motion
for summary disposition of Contention 92 should be gralited because there is
no genuine issue as to any material fact and Applicant is entitled to a decision
as a matter of law.

BACKGROUND
The Licensing Board considered and decided Contention 92 as part of a
grouping of contentions dealing with the ingestion pathway.2 It found that no
site-specific plans for Shoreham exist in the New York State plan. We further
1 ALAB.S47, 24 NRC 412, 429·33 (1986).

2LBP.8S-12, 21 NRC 644, 647, 87S (1985).
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found that LILCO has the capability to perform the four specific tasks3 that
have been identified as State functions, although we did not expect that that is
all that a state might do in. a genuine emergency. We decided that the absence
of commiunent, resources, and decisionmaking capability and authority of the
State, together with similar absences on the part of the County, constitutes a
serious deficiency in the LILCO plan and concluded that public health and
safety could not be protected as well by LILCO acting alone as it could if
LILCO were acting in concert with the State of New York and the County. The
Board decided that the State and County prevailed on Contention 92; the lack
of State participation constituted a serious substantive deficiency in emergency
preparedness at Shoreham.
The Licensing Board also heard as part of the grouping of ingestion pathway
contentions, Contention 81, which alleges that the utility's plan contains insufficient procedures or means for implementing protective actions for the 50-mile
ingestion exposure pathway.
The Board ruled in LILCO's favor on Contention 81. It found that LILCO's
plans are adequate for management, monitoring, issuance of warnings, and
means for implementation, through notification of producers and through purchase of possible contaminated food in the ingestion pathway EPZ:' The Licensing Board finding on Contention 81 remains intact. It was not disturbed on
appeal.
Also relevant, as part of the legal authority issue, we heard and decided
Contention 7, which alleges that the LILCO plan provides that various LILCO
employees and contractors will be responsible for determining, making available
to the public, and implementing protective action recommendations for the 50mile ingestion exposure pathways, which activities under State and County law
are unlawful for LILCO's employees and contractors to perform.
We found that the activities described in Contention 7 were prohibited
by State law and that this defect in the LILCO plan was not eliminated by
preemption or through Applicant's realism argument' Although the Licensing
Board's rulings on the legal authority issue were upheld by the Appeal Board, 6
they were reversed and remanded for further evidentiary hearing based on
LILCO's realism argument.' The process has started for holding the hearing
caI1ed for in CLI-86-13.

3 (1) Dose projectioo based on release data communicated 10 State officials; (2) ingestion pothway IImpling in the
SO-mile EPZ; (3) interdictioo of cootaJ.nwted foodS; and (4) prw:ctivc actioo =ornmmdltions.ld.. It 883.
4,d.. at 8Tl.
,
'Id.. at 89S·912, 919.
6 ALAB.818. 22 NRC 6S1. 673·76 (1985).
'CU.86-13.24 NRC 22 (1986).
I
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PosmON OF THE PARTIES
Contention 92 on which LILCO requests summary disposition reads as
follows:
There is no New York State emergency plan to deal with an emergency at the Shoreham
plant before this Board. (See, Attach. 1.4.2). In addition the LILCO Plan fans to provide for
coordination of LILCO'. emergency response with that of the State of New York (assuming
arg.undo, such a response would be forthcoming). (See FEMA Report at 1). In the absence
of a State emergency plan for Shoreham, there can be no finding of compliance with 10
C.F.R. §§ 50.47(a)(2), 50.47(b), or NUREG-0654 §§ LE, LF, I.H or

n.

(footnote omitted).
In support of its motion for summary disposition, LILCO argues that the
Board's bases for ruling in favor of Intervenors on Contention 92 in its Partial
Initial Decision have been specifically rejected by the Commission or the Appeal
Board and that since the Board had resolved all disputed factual issues in
LILCO's favor in its previous decision there is now no material fact in dispute
on Contention 92 and LILCO is entitled to a decision in its favor as a matter of
law.
The elements of LILCO'S argument are complex and they require further
elaboration. According to LILCO. the Board in ;its Partial Initial Decision
refused to accept LILCO's plan for the ingestion pathway as an adequate interim
compensating measure under the provisions of § 50.47(c) where there was a
total absence of State emergency planning for Shoreham and no assurance
existed that any coordinated response to an emergency from the State could be
expected. This view of the regulations LILCO argues was reversed and remanded
by the Appeal Board. which in turn based its opinion on the Commission'S ruling
in CLI-86-13 where the Commission determined, in the context of reviewing
LILCO's overall proposal, that a utility plan prepared without any governmental
cooperation might pass muster under 10 C.F.R. § 50.47(c). LILCO next argues
that the Board's second ground for deciding Contention 92 was its belief that
the public health and safety could not be protected as well by LILCO acting
alone as it could if LILCO acted in concert with governmental authorities and
that this ground was set aside by the Appeal Board on remand in favor of a
reexamination of whether there are identifiable deficiencies in LILCO's ability
to fulfill four State functions (which were identified by LILCO in hearing) so as
to render the plan inadequate. As to that matter. LILCO asserts that the Board
found in its Partial Initial Decision that LILCO could adequately perform the
specified functions and that there are no other issues within the scope of this
contention specifying other possible deficiencies regarding actions to be taken
in the ingestion pathway. There being no further material issue of fact in dispute
according to LILCO. it is entitled to summary disposition on Contention 92.
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Lll..CO appended to its motion a "Statement of the Material Facts as to Which
Lll..CO Contends There Is No Genuine Issue to Be Heard on Contention 92 (No
New York State Emergency Plan)." Lll..CO's statement consists of five material
facts which in abbreviated form assert: (1) The State and County would make
a best-efforts response using the Lll..CO plan in an emergency; (2) the four
specific functions performed by the State in an emergency are dose projection,
ingestion pathway sampling, interdiction of contaminated foods, and issuance of
protective action recommendations; (3) the four State functions have to do with
the ingestion pathway and are performed in the aftermath of an accident; (4) the
Applicant will perform the four State functions but will defer to decisions of the
Governments if requested; and (5) the Applicant has the capability to perform
the tasks that have been identified as State functions.
Lll..CO further asserts that coordination with the State is not a litigable issue
because the Board's original ruling on Contention 92 was based on the absence
of a State response altogether and not on the absence of coordination and because
the issue of coordination is part of the realism issue and should not be duplicated
under Contention 92.
The Governments filed an answer to Lll..CO's motion on October 5, 1987, in
which they opposed summary disposition of Contention 92. The Governments
base their opposition primarily on that portion of Contention 92 which asserts
that LILCO's plan fails to provide for coordination of LILCO's emergency
response with that of the State. In the Governments' view the evidentiary record
is completely void of any demonstrated preparedness on the part of the State
of New York, and this prohibits a finding that there will be an integrated or
coordinated response or that the response to an emergency will be adequate.
As to the four State functions in emergency response that were proffered
by Lll..CO in its defense against Contention 92, the Governments claim that
Lll..CO cannot seek to prevail on Contention 92 based on its asserted capability to
perform them because the New York Supreme Court and the Appellate Division
thereof ruled in Cuomo v. ULCO that the functions to be performed by LILCO
under its plan constitute illegal usurpation of the police power. Thus in the
Governments' view, Lll..CO's capability to perform the specified State functions
is irrelevant to the resolution of Contention 92.
Additionally, the Governments argue that, following the Appeal Board's
remand in ALAB-847, there remain triable issues of material fact with regard
to the adequacy of the Lll..CO plan to fulfill the four State functions. In
addition to the asserted legal prohibition cited above, the Governments now
assert that the four functions cited by Lll..CO are merely representative of the
kinds of functions that New York State might perform in an emergency. Taking
their cue from language used by the Board in its Partial Initial Decision ("we
have a great deal of trouble accepting that that is all a State might do in
an emergency.") Intervenors assert that Contention 92 raises issues broader
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than the four State functions discussed in LILCO's motion. The primary issue
they say concerns whether LILCO's plan provides for coordination of LILCO's
emergency response with that of the State. Without stating specifically what
else the State might do in an emergency, Intervenors rely on instructions from
the Appeal Board that the Board should determine on remand whether and how
the State's participation would make the plan better. Thus, say the Intervenors,
there is an absence of evidence of record that New York State would participate
in an emergency; that an ad hoc State response would comply with NRC
regulations; or that it would be meaningful, coordinated, or integrated with
LILCO's response. Absent evidence of record on the nature of a State response
in an emergency, Intervenors assert that the Board may not reach a conclusion
other than that there is no reasonable assurance that an integrated or coordinated
emergency response that includes the State would occur. Intervenors support
their position by citation to the Commission's decision in CLI-86-13 in which
the Commission assumed that the Governments would respond to an emergency
with their "best efforts" but was unwilling to assume that such efforts would be
adequate without additional evidence. Further support according to Intervenors
comes from the Board's decision on LILCO's motion for summary disposition
issued September 17, 1987 (LBP-87-26, 26 NRC 201), wherein the Board found
that the question of adequacy of Government response under the "best-efforts"
assumption required further development of evidence before it could be resolved.
Intervenors acknowledge LILCO's argument that we should not duplicate
our efforts and that the issues raised by Contention 92 are in some ways similar
to the realism and legal authority issues for which evidentiary hearings are
to be held. They continue to oppose summary disposition, however, on the
basis that Contention 92 has been at issue since July 26, 1983; its admission
was not opposed by LILCO; its allegations and issues raised have never
changed. In Intervenors' view, LILCO's assertion of duplication is merely
backdoor maneuvering seeking to oppose Contention 92's admission.
Intervenors oppose LILCO's claim that the four identified State functions
apply primarily to the ingestion pathway. They cite two - dose projection and
protective action recommendations - which they claim are primarily related
to plume exposure EPZ activities. Thus these are not activities to be done
in the aftermath of an accident when there would be little time pressure on
their accomplishment, and in any event the Board has ruled that the timing and
pressure under which a response must be made are irrelevant to the requirements
imposed by NRC's regulations.
In sum, Intervenors claim that it is the coordination issue of Contention 92
that most clearly mandates denial of LILCO's motion. This is so, say the Intervenors, because in its interpretation of CLI-86-13 all four State functions
have been found by this Board to involve factual disputes requiring denial of
LILCO's motion for summary disposition of the legal authority issues. Inter-
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venors assert that renewed' scrutiny is required even for contentions that were
previously resolved in LILCO's favor, such as Contention 81, because the situation confronting the Board was so changed by the Commission's decision in
CLI-86-13.
The NRC Staff responded in support of Lll.CO's motion on October 5,
1987. In its response the Staff reviews CLI-86-13, ALAB-847, and the Partial
Initial Decision and concludes that there are no material facts in dispute. According to Staff, our determinations under Contention 81 and the facts in the
record provide an ample basis for the Board to find under § 50.47(c) that the
Lll.CO plan constitutes adequate interim compensating action permitting a reasonable assurance finding, ,notwithstanding lack of literal compliance with 10
C.P.R. § 50.47(b)(10)· and NUREG-0654. Intervenors found it necessary to respond to the Staff, but their discussion was unproductive to disposing of the
issues.
DISCUSSION
I

A literal reading of Contention 92 reveals that it makes two factual assertions
and two legal assertions. The Contention alleges as factual matters that no
State emergency plan is before this Board and that no planned coordination
between LILCO and the state is provided for. It alleges as legal matters that as
a consequence there can be no compliance with specified portions of § 50.47
and portions of NUREG-0654. The contention has specificity only for the things
alleged and not for any additional specific defects that Intervenors may wish to
litigate by implication. Lll.CO, in its defense against Contention 92, specified
in testimony four issues that it said the State normally performs and claimed,
on the basis that it could perform them, that it was entitled to prevail under
the provisions of § 50.47(c) which, among other things, would permit licensing
where adequate interim compensating measures were taken for deficiencies
found in an emergency plan. The Board was willing in its Partial Initial Decision
to accept Lll.CO's demonstration, in essence, as a necessary one but could not
find record support of sufficiency under a literal reading of the contention. We
specifically expressed doubt as to whether the four matters raised by Lll.CO
were exhaustive of State fUnctions in a planned response to an emergency. (We
note here in passing that NUREG-0654 specifies ninety-five elements as State
responsibilities in emergency planning). We review this history to make clear
that the four State functioris that have become an issue in this contention arise
from LILCO's litigation strategy and not from any specification of issues by the
Intervenors in their contention nor from anything the Board directed.
We initially admitted Contention 92 for litigation simply because it has
the requisite basis and specificity for admission under NRC regulations. The
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specificity of the contention is not diminished because the matters alleged are
broadly stated. The contention alleges, as comprehensive flaws, that no State plan
is before the Board and that LILCO's plan fails to provide for coordination with
the State in an emergency. There is no evidence that Intervenors ever intended to
litigate possible specific deficiencies in the LILCO plan under this contention or
to extend its reach beyond the allegations plainly stated. The evidence indeed is
to the contrary because Intervenors did not do so in the hearing; they submitted
other contentions alleging specific deficiencies in the plan, and their references
to violations in the contention itself are broadly stated. For example, they allege
that the violations they perceive include noncompliance with § 50.47(b) in its
entirety even though that section contains sixteen specific requirements on a
broad range of subjects. Similarly, Intervenors reference perceived violations
of § I of NUREG-0654. That section, however, contains no specific planning
requirements. That section states the underlying rationale and conceptual bases
for the emergency planning requirements that are stated in detail in § II of
NUREG-06S4. Thus we are persuaded now as we were in our Partial Initial
Decision that Contention 92 was intended to specify a global and conceptual
deficiency in the plan which includes the full collection of State functions
without specifying each of them one by one. The truth of Contention 92 can
therefore be determined by a simple measure 9f whether a State plan for
Shoreham exists and whether there is a planned 'coordination between LILCO
and the State in the event of a radiological emergency at Shoreham.
By that standard, no party disputes and neither the Board nor the Commission
expresses any doubt that the factual allegations of Contention 92 are true.
Moreover, the legal allegations of the contention are also recognized by the
Appeal Board as literally true. The Appeal Board stated in ALAB-847: "We
agree with the Licensing Board that, in terms, LILCO cannot satisfy section
50.47(b) or conform to the guidance in NUREG-0654." 24 NRC at 431. Thus
there are no material facts in dispute on Contention 92, and under the ruling of
CLI-86-13, summary disposition is required as a matter of law.
The foregoing conclusion is not at variance with the Appeal Board decision
in ALAB-847 which instructed us on remand to "reexamine whether there are
identifiable deficiencies. • • to fulfill the four state functions so as to render the
LILCO plan inadequate." [d. at 432. We have conducted such a review ourselves
and find no basis in the record or in the parties' responses to this motion for
altering our previous conclusion that LILCO has the capability to perform the
four State functions that it identified in the hearing. No party has argued, and the
Board does not believe, that any possible insufficiencies in LILCO's plan result
solely from either (i) LILCO's inability to do things not required by regulations,
or (ii) the State's capacity to provide a level of safety beyond that considered
adequate. The only insufficiencies alleged by Intervenors are their perceived lack
of LILCO's legal authority to perform the four functions and their view that a
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broader inquiry into State emergency response function is now required by the
Commission's decision in CLI-86-13. However. we have provided for adequate
inquiry into the legal authority question in our decision denying LILCO's motion
for summary disposition of the ten legal authority contentions. Intervenors are
not persuasive that a broader inquiry into State function is required since the
Appeal Board has ruled that review of the four State functions proffered by
Lll.CO is adequate. If we were required by ALAB-847 to inquire into how the
participation of the State would make the plan better. we conclude that that
issue is encompassed within the issues that will be addressed as a result of our
decision denying summary disposition of the ten legal authority contentions.
Intervenors argue that our interpretation of CLI-86-13 in our decision denying
summary dispOSition of the ten legal authority contentions requires us to take a
consistent position here. In our previous decision, we concluded that summary
disposition of those contentions must be denied because there existed unresolved
issues of fact related to the nature and adequacy of government response under
the Commission's best-efforts assumption. We agree that Contention 92 could
be viewed as raising the same issues, particularly regarding the four State
functions. The issue of the' adequacy of government response is, however, new
to the case because of the Commission's decision in CLI-86-13. Our previous
decision provides an adequate mechanism for inquiry into the new issue of
adequacy of government response. Subsequent to that decision we afforded
the parties the opportunity to advise us on the proper specification of issues
for trial. Those matters have not yet been decided. We are persuaded by the
foregoing considerations of the validity of LILCO's argument that we should
not duplicate our inquiries under Contention 92. Intervenors' arguments to the
contrary were generalized and unpersuasive, and they acknowledged that the four
State function issues were also raised within the scope of the ten legal authority
contentions. We therefore conclude that any issues related to the adequacy of
government performance that arguably might be included within the scope of
Contention 92 can be consolidated within the scope of issues remaining for
trial without prejudice to any party. We conclude that summary disposition of
Contention 92 would not be inconsistent with our previous action dealing with
the ten legal authority contentions.
The essence of the dispute on Contention 92 is legal rather than factual. In
our Partial Initial Decision we found that the truth of Contention 92 had adverse
consequences to the acceptance of Lll.CO's plan. The Commission, however,
has decided with finality the legal effect of the absence of a State emergency
plan for Shoreham. The Commission has ruled that Lll.CO's plan can serve
as an adequate interim compensating action under § 50.47(c) even in the total
absence of State planning; that the State and local governments can be expected
to participate in an emergency response with their best efforts even though that
response is unplanned; that the standard of equivalent protection employed by
I
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the Board in its Partial Initial Decision was too stringent; and that a more flexible
interPretation permitting LILCO to demonstrate that it can achieve results that
are generally comparable to what could be achieved with State and County
participation should be employed. With those interpretations by the Commission,
the Board concludes that the truth of Contention 92 does not require a finding
adverse to Lll.CO.
The Board has considered the five material facts as to which Lll.CO claims
there is no genuine issue and the Intervenors' response. We conclude that
Lll.CO's facts are supported by the record and that they have not been adequately
controverted by Intervenors. The Governments argue generally that Lll.CO's
facts are not material to the resolution of Contention 92 and they specifically
challenge LILCO's assertion in its statement of uncontested facts (number three)
that the four State functions have to do primarily with the ingestion pathway. That
assertion is contrary to the record, however, because the parties litigated this
contention as part of a cluster of ingestion pathway contentions, and the entire
record of this case was assembled without dispute among the parties that the
functions of State and local government were apportioned in a manner that
assigns responsibility for the IO-mile EPZ primarily to local government and
responsibility for the ingestion pathway primarily to the State. Intervenors'
response therefore does not raise a material issue on Contention 92.
The Board concludes that Contention 92 has served its purpose of establishing
on the record that no State emergency plan for Shoreham is before this Board
and that there is no provision for planned coordination between Lll.CO and
the State. The Contention as written is clearly true and, according to our
interpretation of the Commission's decision in CLI-86-13, does not raise any
other unresolved health and safety issue, and summary disposition is required.
Applicant's motion is therefore granted.
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ORDER
Based upon all of the foregoing, it is hereby ordered that Applicant's motion
for summary disposition of Contention 92 is granted.
THE ATOMIC SAFETY AND
LICENSING BOARD
Morton B. Margulies, Chairman
ADMINIS1RATIVE LAW JUDGE
Jerry R. Kline
ADMINISTRATIVE JUDGE
Frederick J. Shon
ADMINISTRATIVE JUDGE
Dated at Bethesda, Maryland,
this 6th day of November 1987.
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Cite as 26 NRC 436 (1987)

LBP-87-31

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION
ATOMIC SAFETY AND UCENSING BOARD PANEL
Before Administrative Judge:
Charles Bechhoefer

Docket No. 55-60755
(ASLBP No. 87.551-Q2-SP)

In the Matter of

ALFRED J. MORABITO
(Senior Operator License for
Beaver Valley Power Station,
Unit 1)

November 24,1987

In an informal proceeding involving an Applicant's appeal of the denial of his
senior operator's license, the Presiding Officer authorizes an oral presentation,
outlines procedures for the presentation, and sets forth matters for both the
Applicant and the NRC Staff to address at the presentation.

MEMORANDUM AND ORDER
(Need for Further Information and Requirement
for Oral Presentation)
I have reviewed the claims set forth in Mr. Morabito's Specification of
Claims, dated July 31, 1987, including the attached appendices; the response
of the NRC Staff, dated October 9, 1987; and Mr. Morabito's reply, dated
November 7, 1987. In response to the Staff's Motion for Opportunity to Respond to Rebuttal Filed by Mr. Morabito, dated November 19, 1987, and in accord
with my Order of October 23. 1987. the Staff may respond to new information
submitted by Mr. Morabito in his reply, on the schedule set forth herein.
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I have also ascertained that there are several areas (set forth in the Attachment
hereto) as to which I will require information beyond that already submitted by
the parties, in order to reach a determination whether Mr. Morabito passed both
the written and the simulator segments of his senior operator license examination. Because of the already extended length of time that has elapsed since
Mr. Morabito initiated his appeal, and because answers and further information
that I have requested will likely provoke followup inquiries, I have also determined that an oral presentation should be held. As direct testimony for that
oral presentation, I will consider (1) both parties' responses to the inquiries set
forth in the Attachment; (2) the Staff's response to Mr. Morabito's reply; (3) the
Specification of Claims (to the extent it relates to Mr. Morabito's examination),
the Staff response thereto, and Mr. Morabito's reply (all previously filed).
This oral presentation is being scheduled because of my need for further
information or clarification of information, not because of Mr. Morabito's
request for an oral presentation "as a platform for initiating national debate" on
the operator license examination process (Specification of Claims at 32). Matters
considered will be limited to the specific items identified herein, unless otherwise
requested by a party and approved by me. At the oral presentation, I will
pose questions on the matters to be considered. Dr. David L. Hetrick, the
technical interrogator. may also question the parties. Although cross-examination
by the parties will not be· permitted as a matter of right (see proposed 10
C.F.R. § 2.1235(a», I will permit parties to pose questions or lines of questions
to the other party, subject to my approval.
As contemplated by proposed 10 C.F.R. § 2.1235(b). all direct testimony
and responses to oral questioning are to be given under oath or affirmation. At
the oral presentation, I intend to have the parties, to the extent they have not
already done so, swear or affirm to the direct testimony referenced above. Parties
should thus be prepared to identify any necessary changes or corrections to the
documents previously submitted.
The parties' responses (direct testimony) should be filed (mailed) by December 21. 1987. The oral presentation will be held during January 1988. at a place
and time to be announced (in the vicinity of Pittsburgh, Pennsylvania, or the
Beaver Valley facility). At the oral presentation, I will entertain oral limited
appearance statements, as permitted by proposed 10 C.F.R. §2.1211(a) and as
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announced in the Notice of Hearing dated July IS, 1987 (52 Fed. Reg. 27,485
(July 21, 1987».
PRESIDING OFFICER
Charles Bechhoefer
ADMINIS1RATIVE JUDGE
Dated at Bethesda, Maryland,
this 24th day of November 1987.
ATIACHMENT
ADDmONAL INFORMATION REQUIRED
To the extent applicable, each party should provide additional information in
the following areas:

A.

Written Examination

1.

Question 6.03b

a. This question asked for three design features of the component cooling
water system that minimize the effects of a rupture of the RCP thermal
barrier. One of Mr. Morabito's answers that was judged incorrect was "[a]bility
to manually isolate the thermal barriers." The Staff explains (Affidavit, , 10)
that "[a] containment entry, which is a lengthy and involved process, would be
required to isolate the component and would not provide immediate reduction
in the severity of the rupture" (emphasis added). The Staff goes on to state (id"
, 11) that isolation valves are "normally designed to allow maintenance ••• and
not to minimize the effects of a component failure" (emphasis added). In view
of the fact that the question made no reference to the timing of the minimization
of the effects of a rupture and no reference to any ''normal" design feature to
accomplish that purpose, is not Mr. Morabito's answer technically correct? In
any event, does not the ambiguous scope of the question as described herein
warrant the deletion of question 6.03b?
b. In an examination question of this type (requesting a specified number of
answers). has the Staff invariably used the method of grading described in , 15 of
its affidavit? {Mr. Morabito. in his reply (at 12) claims otherwise. Mr. Morabito
should provide additional specificity, if he can do so, with respect to the two
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written examinations he references. For its part, the Staff should explain what
is meant by the word ''routinely'' set forth in , IS, line 9, of its affidavit.)
c. Were candidates advised not to supply more than the requested number
of answers to questions such as question 6.03b?
d. Were candidates advised of penalties (either discretionary or mandatory)
for a wrong answer accompanied by a sufficient number of correct answers?
Were they informed, prior to or at the time of the written examination, of the
method of grading that the Staff is now utilizing - i.e., that they would be
given credit only for the percentage of correct{mcorrect answers where more
than three answers were supplied (Staff Affidavit, , 15)?
(i) If so, why was Mr. Morabito initially given 1/3 credit (0.5 point)
when only one of the four answers supplied was considered correct?
If the Staff were utilizing the grading method described in f 15 of its
affidavit, should not Mr. Morabito initially have been given only 1/4
credit (0.375 point)?
(U) If Mr. Morabito was not informed of the grading system, should he
not either be given credit for at least two correct answers out of
three (1.0 point) or, alternatively, should not the question have been
deleted?
2.

Question 6.06a

a. Does the phrase "cold solid plant operations" in examination question
6.06a refer only to standby conditions, or could it refer to a stage during plant
startup?
I
b. Is the overpressure protection system ever used "during cold solid plant
operations"? If so, explain.·
3.

Question 6.06b

Assuming that some points should have been deducted for Mr. Morabito's
acknowledged listing of an incorrect setpoint, would not a deduction of 0.1
point (rather than 0.2 point) have been more appropriate, given the nature and
significance of the mistake? Please explain.
4.

Question 6.07a

Mr. Morabito stated that the steam generator code safety valves provide
the "first" means of protection for Tavg increases. The Staff suggests another
''normal first response," The Staff also indicates that the steam generator safety
valves provide a "secondary or tertiary protection for T average in a limited
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range of power levels." Because the question asked for the importance of steam
generator code safety valves, without specifying whether primary, secondary, or
tertiary protection was sought, should not Mr. Morabito have been given at least
partial credit for his answer?

S.

Question 6.07b

a What is the purpose of the parenthetical phrase "(NOT CONDmONS)"
in examination question 6.07b?
b. The question asks for two reasons why the MSIVs are required to close
during a main steam-line rupture. Mr. Morabito's references to pages 10.3-2 and
10.3-5 of the FSAR appear to provide different reasons why the MSIV shuts i.e., as the primary isolator of a leak or as the backup to a nonretum valve. Was
not Region I correct in stating that the "facility literature provides many varied
reasons for closing the MSIVs" and thus that "there is no definitive answer to
the question" and that the question should be deleted (letter dated November
12, 1986, to Mr. Morabito, Attachment I)?
B.

Simulator Examination

1.

General

a Under NUREG-I021 (Rev. 2), the Operator Licensing Examiner Standards in effect at the time of Mr. Morabito's examination, a "rating of U [unsatisfactory] on anyone competency may be considered an adequate basis for
failure of the examination." ES-302, F.3 (emphasis supplied).
(i) Which, if any, of the four ratings of U in this examination would be
considered adequate for failure of the examination in the event that
it became the only competency so rated?
(ii) Maya candidate pass the examination with ratings of U in two of the
eight competencies?
b. The Standards further provide that "the assignment of an overall rating
must be based on the specific circumstances of candidate's performance during
the examination." ES-302, F.3 (emphasis supplied). How did the Staff develop
the overall rating for Mr. Morabito?
c. Was any attempt made at quantitative evaluation of performance? For
example, one could count the number of improper decisions, weigh them
according to the degree of undesirable consequences, and compare with the
number of correct decisions.
d. Is it appropriate for a single observation or comment by an examiner to
be used as a basis for a "U" rating in more than one competency? If so, what
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effect would such multiple use of a single observation or comment have on a
candidate's overall rating?
e. The candidate's Specification of Claims (July 31, 1987) includes eight
items (at 13-17) that addfess either ES-301 or ES-305 of the examination
report. Only one of these items (5.2.A on page 6 of ES-305) is related
to comments in the simulator examination summary sheet (ES-302-11 and
attachments). The Staff response (October 9, 1987) addresses the candidate's
claims concerning ES-302-11, including the subject matter of 5.2.A, but does
not address the other seven claims.1
(i) What is the relevance of the eight comments in ES-301 and ES-305
(other than 5.2.A) to the simulator examination?
(li) What is the significance of the circled letters A and E in the column
headings of ES-305, page 6?
f. Were the procedures ofNUREG-1021 (Rev. 2), ES-301, E, followed with
respect to the orientation of the examiners who administered Mr. Morabito's
simulator examination? Provide details.
I

,

2.

Compliance/Use of Procedures (ES-302-1I-1I4)

a. Comment 1
(i) Why were two power-range instruments giving indications different
from the other two?
(li) Is a procedure required for every small power reduction, regardless
of the reason?
(iii) What is a surveillance procedure (Staff Affidavit at 14, , 41)?
(iv) What is the meaning of the phrase "believe all indications" in Staff
Affidavit at 14, f 41, in the event of inconsistent indications?
(v) Would this comment by itself justify a grade of U for this competency?
!

b. Comment 2
(i) What is the relevance of the examiner's comment to the "CompIiance/Use of Procedures" competency?

1 Specifically, !he Staff failed 10 address commentI2.SlI (ES·301 at S); S.l.C (ES-30S at 6); 2.S.E (ES-3OS at 8);
7.1 (ES-3OS at 8); 6.A.7 (ES-3OS at lOa); 8.B.4 (ES-30S at lOa); and 8.C.2 (ES-3OS at lOa).
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c.

Comment4
(i) Why is this not a minor event that also illustrates good teamwork?
(li) Would this comment by itself justify a grade of U for the competency?
(iii) Was Mr. Morabito informed prior to the examination that he would
be responsible for knowing from memory the immediate actions of
emergency procedures? If so, when or how? (See NUREG-I021
(Rev. 2), ES-301, H.)
(iv) How would the Staff respond to the four rhetorical questions posed
by Mr. Morabito in his reply (,,2a-d at 8-9)? Answers should be
provided for all simulator examinations for Beaver Valley, Unit I.
(v) The Staff concedes (Affidavit. ,50) that "this was the only evaluation
made of the candidate's ability to properly perform the required
immediate actions of the emergency procedures as a control board
operator. to In view of the significance of this single evaluation, did
the Staff perform followup questioning as suggested by NUREG-I021
(Rev. 2), ES-303, B, to determine whether a rating of "M" or "S"
would have been more appropriate? If so, please provide details. If
not. please explain.

3.

Control Board Operations (ES.302.11.214)

a.

Comment 1
(i)

b.

Would this comment by itself justify a grade of U for the competency?

Comment 2
(i)
(li)

Why is this not a minor event that also illustrates good teamwork?
Why not delete this comment in view of the examiner's confusion
about indicator lights?

c. Comment 3
(i)
(li)

d.

Why is this not a minor event that also illustrates good teamwork?
Would this comment by itself justify a grade of U for the competency?

Comment 4
(i)

Would this comment by itself justify a grade of U for the competency?
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4.

Supervisory Ability (ES-302-11-314)

a.

Comment 1
(i)
(ll)
(iii)

(iv)
(v)

What is the relevance of the examiner's comment to the "Supervisory
Ability" competency?
Was an alarm intended to be part of the scenario in question?
Was there a simulator malfunction?
How do examiners allow for simulator malfunctions in making their
.
evaluations?
Was Mr. Morabito's view of the valve position indicator blocked by
the balance-of-plant operator? If so, how could Mr. Morabito have
perceived the incorrectly positioned valve?

b. Comment 2
(i) Why does the examiner's comment include no specific citations?
(ii) How does the use of hand signals in the circumstance cited bear on
the "Supervisory Ability" competency? (See Staff Affidavit, 171.)
See also S.b, below.

S.

CommunicadonslCrew Interactions (ES-302-11-414)

a.

Comment 1
(i) What is the relevance of the examiner's comment to the "Communications/Crew Interactions" competency?
(ii) Would the candidate normally be expected to communicate with the
operator before acting in this situation?
(iii) Were the symptoms of the emergency sufficiently understood by the
candidate?
(iv) How much immediate diagnosis is required in this particular situation?
(v) Would this comment by itself justify a grade of U for the competency?

b. Comment 2
(i) Are there rules or standards that preclude the use of hand signals?
(ll) Was Mr. Morabito instructed concerning the inappropriateness of
using hand signals?
(iii) Is there any way to resolve the controversy about whether the candidate understood this particular hand signal?
(iv) Would this comment by itself justify a grade ofU for the competency
(or for the "Supervisory Ability" competency)?
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c.

Comment 3
(i) Are there rules or standards against "thinking out loud',?
If the candidate's action here were judged as merely "thinking out
loud," would that by itself justify an unfavorable comment in this
competency?
(iii) Is Mr. Morabito's first verbalization properly characterized as an
"incorrect analysis" (Staff Affidavit, 180)?
(iv) Was anyone misled by Mr. Morabito's initial verbalization?
(v) Would this comment by itself justify a grade ofU for the competency?
(ii)
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION
ADMINISTRATIVE LAW JUDGE
Ivan W. Smith

Docket No. 50-320
(ASLBP No. 86-534-01-0L)
(Civil Penalty)
(License No. DPR-73)
(EA 84-137)

In the Matter of

GENERAL PUBUC UTlLmES
NUCLEAR CORPORATION
(Three Mile Island Nuclear
Station, Unit 2)

November 12, 1987

MEMORANDUM AND ORDER
(Approving Settlement Agreement and
Terminating Proceeding)
The NRC Staff and GPU Nuclear have submitted for approval a settlement
agreement pursuant to the provisions of 10 C.F.R. § 2.203. The settlement is
patently in the public interest. The parties have acted respOnsibly in agreeing to
settle this matter as set out in the agreement.
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ORDER
The settlement agreement is approved and is attached hereto as part of this
Order. This proceeding is terminated.
Ivan W. Smith
ADMINISTRATIVE LAW JUDGE
Bethesda, Maryland
November 12, 1987
ATTACHMENT
SETTLEMENT AGREEMENT
The staff of the U.S. Nuclear Regulatory Commission (NRC staff) and
GPU Nuclear Corporation (GPUN) enter into this agreement compromising and
settling NRC Enforcement Action 84-137. Enforcement Action 84-137 involves
a Notice of Violation (NOV) issued by the NRC staff charging GPUN with
a violation of 10 C.F.R. § 50.7 and imposed a $64,000 civil penalty as a
consequence. The NOV was based on charges that Richard D. Parks, a former
Bechtel North American Power Corporation employee who was assigned to
Three Mile Island Unit 2, was discriminated against early in 1983 because he
raised safety concerns. The NRC staff and GPUN hereby agree as follows:
1. GPUN recognizes and views as of the utmost importance its obligation
to insure that employees may freely raise safety concerns without fear of
reprisal. The NRC staff acknowledges that GPUN has emphasized established
procedures aimed at preventing harassment or intimidation of its employees
who raise safety concerns. Further, the Commissioners and the NRC staff have
previously found that the allegations of this enforcement proceeding involve at
most an isolated instance.
2. GPUN and its contractor, Bechtel North American Power Corporation,
continue to deny that harassment or retaliation against Mr. Parks occurred,
while the staff continues to assert its belief that the Enforcement Action
was appropriate as broughL The settlement does not resolve the existence of
discrimination or the extent, if any, of management involvement in the alleged
violations. Nevertheless, both sides agree that, in the present circumstances,
compromise and settlement of the matter are in the interest of both sides and
the public.

446

3. The NRC staff will reduce the severity level of the violation asserted
in its August 12, 1985 Notice of Violation and in its March 4, 1986 Order
Imposing Civil Monetary Penalty (EA 84-137) from Level n to Level III. Under
the NRC's General Statement of Policy and Procedure for Enforcement Actions
(10 C.P.R. Part 2, App. C), a Level n violation normally is appropriate when
the violation alleged involves action against an employee in violation of 10
C.F.R. § 50.7 by plant management above first level supervision, while a Level
III violation normally is appropriate when the alleged violation involves action
against an employee in violation of 10 C.F.R. § 50.7 by first line supervision.
4. GPUN will pay a civil monetary penalty of $40,000, which is the
appropriate civil penalty for a Severity Level m violation if one occurred at
the time of the events alleged (1983). GPUN will make this payment within
thirty days of the approval of this settlement agreement by the Presiding Officer
in the above-captioned proceeding.
5. This settlement agreement is not intended and shall not be construed in
any manner as an admission of fault or wrongdoing by GPUN or its officers,
employees or contractors, including Bechtel North American Power Corporation.
6. GPUN and the NRC Staff also agree to use the joint press release attached
as Exhibit A hereto [not published] to announce this settlement.
7. GPUN and NRC Staff will jointly move the Presiding Officer to approve this settlement agreement and terminate the proceeding thirty days thereafter. The settlement will constitute a bar to any future NRC proceeding or action
involving the same claims and allegations raised in the NRC Staff's August 12,
1985 Notice of Violation. '
FOR THE NUCLEAR
REGULATORY COMMISSION
STAFF
George E. Johnson
Counsel for NRC Staff

FOR GPU NUCLEAR
CORPORATION
J. Patrick Hickey, P.C.
SHAW, PITTMAN, POTTS &
TROWBRIDGE
Counsel for GPUN
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION
ATOMIC SAFETY AND LICENSING APPEAL BOARD
Administrative Judges:
Alan S. Rosenthal, Chairman
ChrlS1lne N. Kohl
Howard A. Wilber

Docket Nos. 50·275·0LA
50·323·0LA

In the Matter of

PACIFIC GAS AND ELECTRIC
COMPANY
(DIablo Canyon Nuclear Power
Plant, Units 1 and 2)

December 21, 1987

The Appeal Board afftrms a licensing board decision authorizing the issuance
of operating license amendments permitting the expansion of the spent fuel pool
capacity of each of the facility's two units.

RULES OF PRACTICE:
BASIS)

CONTENTIONS (SPECIFICITY AND

To be admitted in a licensing proceeding, a contention must have its basis
set forth with reasonable speciftcity. 10 C.F.R. § 2.714(b). The purposes of this
rule are to assure the proper invocation of the hearing process and to provide
adequate notice to other parties as to exactly what they will be called upon to
litigate. See Philadelphia Electric Co. (peach Bottom Atomic Power Station,
Units 2 and 3), ALAB·216, 8 AEC 13, 20-21, modified on other grounds. CLI·
74-32, 8 AEC 217 (1974).
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APPEAL BOARD:

SCOPE OF REVIEW

Like courts, appeal boards usually do not consider arguments that are raised
for the fIrst time during appellate review. Tennessee Valley Authority (Hartsville
Nuclear Plant, Units lA, 2A, 1B, and 2B), ALAB-463, 7 NRC 341, 348,
reconsideration denied, ALAB-467, 7 NRC 459 (1978).

RULES OF PRACTICE:

CONTENTIONS (ADMISSIBILITy)

Under the Commission's requirements, an intervenor is not expected to
prove, at the contention admission stage, that a proffered contention is true;
the intervenor must, however, allege at least some credible foundation for the
contention. Cf. Metropolitan Edison Co. (TItree Mile Island Nuclear Station,
Unit No.1) CLI-80-16, 11 NRC 674, 675 (1980).

NEPA:

ENVIRONMENTAL IMPACT STATEMENT

Under section 102(2)(C) of the National Environmental Policy Act of 1969
(NEPA), an environmental impact statement (EIS) is required for major Federal
actions that significantly affect the quality of the human environment. 42
U.S.C. §4332(2)(C).

NEPA:

CONSIDERATION OF ALTERNATIVES (SECTION l02(2)(E»

Under section 102(2) (E) of NEPA, agencies are obliged to study alternatives
to proposals that involve "unresolved conflicts concerning alternative uses of
available resources." 42 U.S.C. § 4332(2)(E).

APPEAL BOARD:

SCOPE OF REVIEW

An appeal board will not consider a party's claims of error that are not
developed in the party's brief on appeal. Georgia Power Co. (Vogtle Electric
Generating Plant, Units 1 and 2), ALAB-872, 26 NRC 127, 131-32 (1987).

REGULATIONS:

INTERPRETATION

General design criteria (GDC) are broadly stated engineering and safety
goals that "constitute the minimum requirements for the principal design criteria
of water-cooled nuclear power plants." "Regulations" set forth more detailed
requirements, while less formal staff documents (such as ''Regulatory Guides"
and "Standard Review Plan" provisions) provide guidance for compliance with

450

the ODC. Petition for Emergency and Remedial Action. CLI-78·6, 7 NRC 400,
406 (1978).
NEPA:

CONSIDERATION OF SEVERE ACCIDENTS

Accidents that contemplate "sequences of postulated successive failure more
severe than those postulated for the design basis of protective systems and
engineered safety features" are variously termed "beyond design-basis," "Class
9," or "severe" accidents. Offshore Power Systems (Floating Nuclear Power
Plants), CLI-79-9, 10 NRC 257, 258 (1979); Interim Policy on ''Nuclear Power
Plant Accident Considerations Under the National Environmental Policy Act
of 1969," 45 Fed. Reg. 40,101, 40,104 (1980) [''NEPA Policy Statement"].
See generally ''Policy Statement on Severe Reactor AcCidents Regarding Future
Designs and Existing Plants," 50 Fed. Reg. 32,138 (1985). The Commission
considers such accidents "to be so low in probability as not to require specific
additional provisions in the design of a reactor facility." Long Island Lighting
Co. (Shoreham Nuclear Power Station, Unit 1), CLI-87-12, 26 NRC 383, 393
n.17 (1987).
NEPA:

ENVIRONMENTAL IMPACT STATEMENT

Under the "rule of reason," NEPA does not require the consideration of Class
Nine accidents in future EISs, nor does it require that final EISs be supplemented
to take account of the Class Nine risk. San Luis Obispo Mothers for Peace
v. NRC, 751 F.2d 1287, 1301 (D.C. Cir. 1984), aff'd en bane, 789 F.2d 26,
cert. denied. _ U.S. - . 107 S. CL 330 (1986).
NEPA:

CONSIDERATION OF SEVERE ACCIDENTS

NEPA does not require agency consideration of highly improbable - i.e.,
remote and speculative - events. Thus, an EIS need not be prepared to consider
such events. Vermont Yankee Nuclear Power Corp. (Vermont Yankee Nuclear
Power Station), ALAB-869, 26 NRC 13, 30 (1987), reconsideration denied,
ALAB-876, 26 NRC 277 (1987).
NUCLEAR REGULATORY COMMISSION:
UNDERNEPA

RESPONSIBILITY

As an independent regulatory agency, the Commission does not consider
substantive Council on Environmental Quality regulations as legally binding
on it. 49 Fed. Reg. 9352, 9356 (l?84). See Baltimore Gas and Electric
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Co. v. Natural Resources De/ense Council, Inc., 462 U.S. 87, 99 n.12 (1983);
Philadelphia Electric Co. (Limerick Generating Station, Units 1 and 2), ALAB819,22 NRC 681, 700 n.21 (1985), aff'd in part and review otherwise declined,
CLI-86-5, 23 NRC 125 (1986), petitions/or review pending sub nom. Limerick
Ecology Action, Inc. v. NRC, No. 85-3431, et aI. (3d Cir.).
NEPA:

POLICY STATEMENT ON SEVERE ACCIDENTS

In its NEPA Policy Statement, the Commission describes those circumstances
in which the NRC staff, as a matter of discretion, is to consider the environmental
impacts of a beyond design-basis accident. That policy statement; however, does
not apply to license amendment proceedings for the expansion of the capacity
of spent fuel pools by reracking. Vermont Yankee, ALAB-869, 26 NRC at 31.
NEPA:

ENVIRONMENTAL ASSESSMENT

An environmental assessment is a concise statement usually prepared to
aid the Commission's compliance with NEPA when no environmental impact
statement is necessary. 10 C.F.R. § 51.l4(a). See also ALAB-877, 26 NRC 287,
290-91 (1987).
APPEAL BOARD:

SCOPE OF REVIEW

Where a party's brief on appeal provides no references to the hearing transcript and underlying record and no specifics to support its generalized complaints, its appeal is subject to summary rejection. See 10 C.F.R. § 2.762(d)(1);
Vogtle, 26 NRC at 131-32.
APPEAL BOARD:

SUA SPONTE REVIEW

It is appeal board practice to review on its own initiative licensing board
decisions, or portions thereof, that have not been appealed, as well as the
underlying record. See Georgia Power Co. (Vogtle Electric Generating Plant,
Units 1 and 2), ALAB-859, 25 NRC 23, 27 (1987).
TECHNICAL ISSUES DISCUSSED
High-Density Spent Fuel Racks
Spent Fuel Pool Loss of Coolant Accidents
Zirca10y Cladding Fire
Beyond Design-Basis Accidents
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Consideration of Alternative Onsite Spent Fuel Pool Storage Facilities
Design Bases
Spent Fuel Pool Design' Criteria.

APPEARANCES
Dian M. Grueneich and Marcia Preston, San Francisco, California, for the
intervenor Sierra Club.
Howard V. Golub, Richard F. Locke, and Bruce Norton, San Francisco,
California, for the applicant Pacific Gas and Electric Company.
Benjamin H. Vogler for the Nuclear Regulatory Commission staff.

DECISION
I

This proceeding involves the application of Pacific Gas and Electric Company
(pG&E) for amendments to its operating licenses for the two-unit Diablo canyon
facility. The license amendments are to permit the expansion of the capacity
of each unit's spcnt fuel pool from 270 to 1324 fuel assemblies by replacing
existing storage racks with high density racks.
Initially, pursuant to 10 C.F.R. § 50.92, the Commission staff found that
"no significant hazards" were involved in PG&E's request, and it approved the
issuance of the license amendments. See 51 Fed. Reg. 19,430 (1986). The Sierra
Club and the San Luis Obispo Mothers for Peace, which had already requested a
hearing on PG&E's application, asked both the Commission and the U.S. Court
of Appeals for the Ninth Circuit to stay issuance of the license amendments. The
Commission decided to allow PG&E to continue its installation of the new
storage racks, but declined to permit storage therein of more than 270 fuel
assemblies, pending completion of a hearing before the Licensing Board. CLI86-12,24 NRC 1 (1986). The court, however, found that, in denying the Sierra
Club and Mothers for Peace a hearing before issuance of the involved license
amendments, the Commission's "no significant hazards" determination did not
comply with 10 C.F.R. § 50.92. The court thus ordered PG&E not to place
any spent fuel assemblies in the Unit 1 pool and not to rerack Unit 2 until the
completion of the administrative hearing; in the alternative, the court permitted
PG&E to return the racks to their original configuration. San Luis Obispo
Mothersfor Peace v. NRC, 799 F.2d 1268, 1271 & n.1 (9th Cir. 1986).

453

In connection with that hearing, the Licensing Board admitted four extensive
contentions proffered by intervenor Sierra Club (contentions I(A), I(B), II(A),
and II(B»).1 Most of each of those contentions concerned the effects of an
earthquake on various aspects of the proposed reracked pools; a portion of
one, however - contention I(B)(7) - alleged that PG&E had not considered
two specified alternative types of onsite storage facilities. See LBP-86-21, 23
NRC 849, 860-65, 873 (1986). Just as the three-day hearing on these matters
was to begin, the Sierra Club proffered yet another contention, raising concerns
about the consequences of a spent fuel pool loss of coolant accident (LOCA)
and possible resulting spontaneous burning of the zircaloy cladding surrounding
the spent fuel elements in high density storage. The Sierra Club also sought the
preparation of an environmental impact statement (EIS). The Licensing Board
took those new matters under advisement and proceeded with the hearing on
the other already admitted contentions.
The Licensing Board subsequently issued a memorandum and order in which
it concluded that the Sierra Club's late-filed LOCA contention did not meet
the Commission's standards for admission, and that an EIS was not required.
LBP-87-24, 26 NRC 159 (1987). About a week later, the Board issued its
initial decision on the contentions litigated at the hearing, resolving all issues in
PG&E's favor and authorizing the issuance of the license amendments. LBP87-25, 26 NRC 168 (1987).
The Sierra Club now appeals the Licensing Board's decision rejecting its latefiled contention and the initial decision insofar as it concerns the disposition of
contention I(B)(7). PG&E and the NRC staff oppose the appeal. As explained
below, we find the Sierra Club's arguments unconvincing, and we therefore
affirm the two Licensing Board decisions in question.1

I.

THE LOCA CONTENTION

The new contention proposed by the Sierra Club at the beginning of the
hearing on its other already admitted contentions states:
The proposed action significantly increases the consequences of loss of cooling accidents in
that a loss of water in the spent fuel pools could lead to spontaneous ignition of zircaUoy

1 The Board admitted lCVeral OIher contentions of the Mothers for Peace and a third intervenor IS well. but those
parties subsequently withdrew from the p~ing and are not panicipants here Wore us.
lThe Sierra Club earlier asked us to Illy the effectiveness of the Licensing Board', decisions. In ALAB·
877, 26 NRC 287 (1987), we denied thl! motion. The NRC staff issued the license amendments to PG&E on
October 20, 1987, and the Commission IUbsequently denied the Sierra Club', request to deny the amendments'
cCfcctivcness. Commission Order of October 26, 1987 (unpublished). The NllIth Circuit also denied a Illy on
November 13, 1987, and has dcCerred judicial review pending completion of the administrative review process. See
Sima Club 11. NRC, No. 87·7481 (9th Cit. November 25, 1987).
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[sic] cladding of the fuel elements in the high density configuration with significant releases
of radiation.

The Sierra Club alleged no violation of any existing safety standard or regulation. It based the contention, however, on the findings of the Brookhaven
National Laboratory in a draft report titled "Beyond Design-Basis Accidents
in Spent Fuel Pools (Generic Issue 82)" (January 1987) [hereinafter "BNL Report"V According to the intervenor, the BNL Report
clearly identifies the storage of recently discharged nuclear fuel in high density spent fuel
storage racks as posing significant dangen to the public health and safety. The proposed
spent fuel storage facilities at Diablo Canyon would store freshly discharged fuel in high
density racks like those identified in the Brookhaven report as hazardous. Two of the authon
specifically recommend against the storage of spent fuel in the manner proposed for Diablo
Canyon.

Sierra Club Motion to Include Issues Raised in Generic Issue 82 as Contentions
(June 29, 1987) [hereinafter "Sierra Club Motion"] at 1-2 (citations omitted). In
light of the BNL Report, the Sierra Club also requested the Licensing Board
to order the staff to prepare an EIS on the modification of the Diablo Canyon
spent fuel facilities. [d. at 6-7.
The Licensing Board, however, concluded that there was no "nexus" shown
between the BNL Report and the Diablo Canyon spent fuel pools and thus
that the contention was inadmissible for lack of a basis. In particular, the
Board stressed that the contention "assumes a total loss of coolant in the
Diablo Canyon spent fuel pools without specifying any accident scenario that
would cause that loss." LBP-87-24, 26 NRC at 164. It stated that the Sierra
Club had made no attempt to suggest relevant similarities between Diablo
Canyon and the surrogate pressurized water reactor (PWR) used for the BNL
study, the Ginna facility in upstate New York. [d. at 165. The Board further
found that the newly proposed contention was not included in any already
admitted contention. Lastly. the Board determined that the contention was based
on a hypothesized "beyond design-basis" accident, for which an EIS is not
required under the National Environmental Policy Act of 1969,42 U.S.C. § 4321
[hereinafter ''NEPA''], or authorized as a matter of Commission discretion under
its Interim Policy on "Nuclear Power Plant Accident Considerations Under
the National Environmental Policy Act of 1969," 45 Fed. Reg. 40,101 (1980)
[hereinafter ''NEPA Policy Statement"]. LBP-87-24, 26 NRC at 166-67 (citing
Vermont Yankee Nuclear Power Corp. (Vermont Yankee Nuclear Power Station),
ALAB-869, 26 NRC 13, reconsideration denied, ALAB-876, 26 NRC 277
(1987». In view of these determinations, the Board found it unnecessary to
3 The staff first refc:m:d 10 this teport in Board NotiJication No. 87'()S (March TT. 1987).
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balance the five factors set forth in 10 C.F.R. § 2.714(a)(I) against which late
contentions are measured. LBP-87-24, 26 NRC at 167.
On appeal, the Sierra Club argues that it has demonstrated a nexus between
the BNL Report and Diablo Canyon and thus its contention has a sufficiently
specific basis warranting admission. It also asserts that the requirements for
admission of a late-filed contention have been meL In addition, it presses its
view that an EIS is required for this license amendment because of the findings
of the BNL Report. We address these arguments seriatim.
A. The Commission's Rules of Practice require "the bases for each contention [to be] set forth with reasonable specificity." 10 C.F.R. § 2.714(b). The
purposes of this rule are to assure the proper invocation of the hearing process
and to provide adequate notice to other parties as to exactly what they will be
called upon to litigate. See Philadelphia Electric Co. (peach Bottom Atomic
Power Station, Units 2 and 3), ALAB-216, 8 AEC 13,20-21, modified on other
grounds, CLI-74-32, 8 AEC 217 (1974).
The Sierra Club's proffer of its LOCA contention does not satisfy these requirements. Its pleading before the Licensing Board alleges no lack of compliance with any existing safety standard. It notes, however, the proposed use of
high density racks for storage of spent fuel at Diablo Canyon and refers generally to the BNL Report's findings with regard to such racks and the possibility
of a zircaloy cladding fire in the event of a substantial loss of pool cooling. But,
as the Licensing Board pointed out, the Sierra Club's filing does not mention,
let alone discuss, a single mechanism or scenario that might cause such a LOCA
at Diablo Canyon. LBP-87-24, 26 NRC at 165.4 Indeed, it does not even refer to
the five initiating events hypothesized by BNL for purposes of the study.5 See
Sierra Club Motion passim.6 Without such a triggering event, there is no connection between the spent fuel pools at Diablo Canyon and the BNL Report's
ultimate conclusions concerning high density racks - and, thus, no basis for
the contention.'
4 Earlier in this proc:eeding. Ihe licensing Board rejected. for lack of a credible accident scenario. loS.! of spent
fuel cooling contentions filed by both Ihe Sierra Cub and anOlher intervenor. LBP·86-21, 23 NRC at 856, 857,
862, 863. Thus, Ihe Sierra Cub was on notice concerning Ihe requirements for admission of such a contention.
5 As we noted in cur stly decision. Ihe BNL Report postulated Ihe following scenarios leading to a significant
depletion of pool Wlter:
(I) a failure of !he .yslcn Ihat .etVCS to remove heat fran Ihe pool water. resulting in boil·off of Ihe
water; (2) a seismic event; (3) a ruiking of Ihe pool Wills by ,ome externally·generated flying object
(such as a turbine missile); (4) a failure of a seal protecting Ihe integrity of Ihe pool', wlter·tightness;
and (5) a dropping onto Ihe edge of Ihe pool of a cask utilized to transfer spent fuel from Ihe pooL
ALAB·877. 26 NRC at 293.
6The word "earthquake" appears on page S of Ihe Sierra Cub', motion, but in a reference to anOlher
contcntim. Most of the motim is, in fact, devoted to Ihe 10 c.F.R §2.714(a)(1) criteria for admission of a
late (but olherwise sufficiently based) cmtention.
'Because we agree wilh Ihe licensing Board Ihat the contention lacks a basis, we need not decide whelher the
Board correctly fcund a lack of "nexus" betw.:en Ihe BNL Report and Ihe Diablo Canym facility, as we used
Ihat term in Gulf Statu Utilitiu Co. (River Bend Statim, Units 1 and 2), ALAB-444, 6 NRC 760, m (1977).
(CofllillUed)
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On appeal, the Sierra Club now argues that all of the events identified by
BNL as initiators of a LOCA "are clearly potential scenarios for [spent fuel
pool] failure at Diablo Canyon." Sierra Club's Brief, supra note 7, at 12. It also
suggests that a spent fuel cask drop and seismic event are particularly likely
events. [d. at 8, 9. Like courts, we usually do not consider arguments, such as
these, that are raised for the first time during appellate review. Tennessee Valley
Authority (Hartsville Nuclear Plant. Units lA, 2A, IB, and 2B), ALAB-463, 7
NRC 341, 348, reconsideration denied. ALAB-467, 7 NRC 459 (1978). But
even if the Sierra Club's arguments were otherwise permissible, they would still
fail. The Sierra Club makes no allegation that the Diablo Canyon spent fuel pools
are not designed and built. in accordance with regulatory standards, to withstand
the maximum anticipated earthquake at that site. Nor is there any basis evident
for the Sierra Club's implicit assumption that spent fuel casks are likely to be
transferred at Diablo Canyon in the manner postulated in the BNL Report's cask
drop scenario. See BNL Report at 2-16. Under the Commission's requirements,
the Sierra Club is not expected to prove, at the contention admission stage, that a
seismic event or cask drop serious enough to cause a major loss of pool coolant
might occur; it must. however, allege at least some credible foundation for such
a scenario.8 Cf. Metropolitan Edison Co. (fhree Mile Island Nuclear Station,
Unit No. I), CLI-80-16, 11 NRC 674, 675 (1980) (where there is no allegation
of lack of compliance with existing safety regulations, credible reactor LOCA
scenario is prerequisite for admission of contention concerning accident control
measures). We therefore agree with the Licensing Board that. because the Sierra
Club has not even suggested a credible accident initiator, its contention lacks
the requisite basis for admission. See LBP-87-24, 26 NRC at 165.'
B.t. Section 102(2)(C) of NEPA, 42 U.S.C. §4332(2)(C), requires an
environmental impact statement for "major Federal actions significantly affecting
the quality of the human environment." Claiming that the BNL Report provides

We coocur, however, in the Sierra Cub', aiticism of the portion of the Licensing Board', decision IUggcsting
that the Sierra Cub mould have aupplied, with its cootention, Ncomparisons or data" 'howing greater ,imilarily
between Diablo Canyon and Ginna than the fact that they an: both PWRs. Su Sierra Cub', Brief (October 26,
1987) at 10; LBP-87-24, 26 NRC at 165. Had the Sierra Cub's contention and basis selforth a credible causative
accident scenario, the type of data to which the Licensing Board referred would be more properly required for a
merits disposition. Su geMrolly Mississippi Power tIIId Vght Co. (Grand Gulf Nuclear Station, Units 1 and 2),
ALAB-130, 6 AEC 423, 426 (1973) ..
81n this connection, it is worth noting that the COOCRte walls and foundation of each pool are at least five feet
thick and lined with steel plate. Each pool is roughly 35 feet wide, 37 feet long, and 40 feet deep. In a normal
operating condition, there is a minimum of 23 feet of water above the top of the stored fuel. LBP-87-2S, 26 NRC
at 180. Thus, before even the top of the spent fuel assemblies would be exposed, about 30,000 cubic feet of
water (approximately 224,000 gallons) would have to escape from the pool (without oorrective action) via 'ome
unidentified mechanism.
.
, As noted supro pp. 455-56, the Licensing Board did not address the factors to be weighed for admission .of a
late contention in 10 c.F.R. 62.714(a)(I). Thus, that matter is not squarely before us for review. Moreover, in
light of our agreement with the Board's conclusion about the contention', Jack of basis, we need not take up this
legal issue on our own.

457

evidence of "significant impacts on the human environment," the Sierra Club
argues that an ElS is required here "concerning the possibility of and impact
of Zircaloy cladding fires" at Diablo Canyon. Sierra Club's Brief at 18, 17.10
Intervenor also asserts that the Licensing Board misapplied our ruling in Vermont
Yankee, ALAB-869, 26 NRC 13. The Sierra Club argues that that decision
simply determined that the specific accident scenario involved there was too
remote and speculative to trigger the EIS requirement, "reconfirm[ing] the
agency's long-standing policy of considering the need to prepare an EIS on a
'case-by-case basis." Sierra Club's Brief at 19. In the Sierra Club's view, it has
linked the BNL Repon to Diablo Canyon and thus demonstrated that a zircaloy
cladding fire is not remote and speculative; Vermont Yankee therefore does not
pertain here, so as to bar its request for an EIS. The Sierra Club also argues that,
even if the Licensing Board applied Vermont Yankee correctly, NEPA docs not
permit the exclusion from its EIS requirement of all accidents labelled "beyond
design-basis" on the ground that they are remote and speculative. Ibid.
The Commission's minimum, prinCipal design criteria for spent fuel pools
require, among other things, the prevention of a "significant reduction in
fuel storage coolant inventory under accident conditions" and the provision of
monitoring systems "to detect conditions that may result in loss of residual heat
removal capability [i.e., cooling water and its associated systems] and excessive
radiation levels." 10 C.F.R. Part 50, Appendix A, General Design Criteria 61
and 63. 11 Accidents that contemplate "sequences of postulated successive failure
more severe than those postulated for the design basis of protective systems
and engineered safety features" are variously termed "beyond design-basis,"
"Class 9," or "severe" accidents. Offshore Power Systems (Floating Nuclear
Power Plants), CU-79-9, 10 NRC 257, 258 (1979); NEPA Policy Statement,
45 Fed. Reg. at 40,104. See generally "Policy Statement on Severe Reactor
Accidents Regarding future Designs and Existing Plants," 50 Fed. Reg. 32,138
(1985). The Commission considers such accidents "to be so low in probability
as not to require specific additional provisions in the design of a reactor facility."
Long Island Lighting Co. (Shoreham Nuclear Power Station, Unit I), CU-8712, 26 NRC 383, 393 n.17 (1987). Thus, because spent fuel pools must be
10

The Sicrrl Cub also brieRy refers to lCCIion 102(2)(E) ofNEPA. 42 U.S.C. §4332(2)(E). which obliges agencies
to .tudy alternatives to proposals that involve "unresolved conflicts concerning alternative uses of available
resources." We have found no indicatim Ihat Ihe Sicrrl Cub raised !his 'epar&te NEPA issue before Ihe Board
below 10 II to preserve it for appeal. See llUpTa p. 457. Mcmover. its brief on appeal fails to develop !his point
and Ihus we do not consider iL Geor,ia Power Co. (Vogtle Electric Generating Plant, Units 1 and 2). ALAB872, 26 NRC 127. 131-32 (1987). We nOle, however. that Ihe ataff'. Envirauncntal AlSCIsment for !his license
amendment application cmsidcrs .ix alternatives. Su NRC Staff Exhibit 2 at 2-5. See also infra pp. 461-64.
11 General design criteria (GDC) are broadly .tated engineering and "fely goals Ihat "constitute Ihe minimum
requirements for Ihe principal design criteria of Wlter-cooled nuclear power plants." "Regulatims" act forlh mon:
detailed n:quin:ments. while Icn formal ataff documents (.uch IS "Rcgulatoty Guides" and "Standard Review
Plan" provisions) provide guidance for compliance wilh Ihe GDC. Petitio," lor Etrurgucy alld Remedial Actio,",
CIl-78-6, 7 NRC 400. 406 (1978).
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designed to prevent a significant loss of coolant inventory, an accident scenario
that assumes such an event - like the zircaloy cladding fire hypothesized by
the Sierra Club and the BNL Report - is necessarily a beyond design-basis
accident, considered to be of very low probabilityP
In San Luis Obispo Mothers for Peace v. NRC, 751 F.2d 1287, 1300-01
(D.C. Cir. 1984), aff'd en bane, 789 F.2d 26, cert denied. _ U.S. --. 107
S. Ct 330 (1986), the court addressed the requirements of NEPA vis-a-vis
such events of assertedly high improbability. It held that, under the "rule of
reason," "NEPA. . • does not require the consideration of Class Nine accidents
in future EISs, nor does it require that final EISs be supplemented to take
account of the Class Nine risk." [d. at 1301. The Commission. of course.
cannot engage in definitional sleight-of-hand so as to avoid NEPA's demands;
the Commission's belief that certain types of accidents are highly unlikely to
occur must be reasonably well-founded. See ibid.
The Sierra Club is thus 'incorrect in its view that NEPA does not permit the
exclusion of beyond design-basis accidents from the EIS requirement Further,
its reliance on the BNL Report to support its challenge to the characterization
of a significant loss of pool coolant (followed by a zircaloy cladding fire) as
a highly improbable, beyond design-basis event is unavailing. The District of
Columbia Circuit in San Luis Obispo noted that the existence of ongoing research
into beyond design-basis accidents -like the BNL Report (see LBP-87-24, 26
NRC at 163) - does not undercut the reasonableness of the Commission's view
that such accidents nonetheless remain highly improbable and therefore beyond
NEPA's mandate. 751 F.2d at 1301. Moreover, the BNL Report itself describes
the initiating events that would lead to a structural failure of a spent fuel pool
as "extremely unlikely." BNL Report at 2-2. It also acknowledges the substantial

12 The Sierra Club questions the usc of the phnse "design·basis·· in this proceeding. It reasoos that, because the
Diablo Canyoo spent fuel pools were originally designed to hold 270 assemblies each, the proposed amendment
to increase stonge capacity to 1324 assemblies is itself beyood the design basis of the plant. Sierra Club', Brief
at 22·23. A. PG&E notes, however. the Sicrra Club misunderstands the engineering coocept of "design bases."
Pacific Gas and Electric Company" Brief (November 25,1987) [hereinafter "PG&E', Brier'] at 20-21. The focus
of this concept is 00 functiooal goals, IS is evident from the Commission', gcnenl de/initioo of design bases in
10 C.F.R. § 50.2:
that informatioo which identifies the specific functioos to be pcrl'onncd by a ,WCIUte, Iystem, or
compooent of a facility, and the specific ""lues or ranges of ""lues chosen for controlling parameters
IS rcfermce bounds for design. These values may be (1) restraints derived from generally accepted "sUte
of the an" practices for achieving functiooal goals, or (2) requirements derived from analysis (based on
calculation and/or experiments) of the effects of a postulated accident for which a IlrUCtUrc, IYstem, or
compooent must meet its functiooal goal•.
As we have scen, one design·basis function of a spent fuel pool is to provide cooling for the spent fuel stored
therein and to prevent the loss of a significant amount of cooling waler. Scc 10 C.F.R. Pan SO, Appendix A, GDe
61. Although the design of the storage racks and the capacity of the pools at Diablo Canyoo will be altered by the
proposed license amendment, the design·basis /WIC,ioM of the pool arc ItO' to be changed and thus will remain
in compliance with the fundamental regulatory criteria.
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uncertainties in the probability estimates of these events. 1d. at S-4, 2-19.13
There is nothing, therefore, to suggest that the loss of pool coolant and zircaloy
cladding fire scenario the Sierra Club postulates is anything but a remote and
speculative, beyond design-basis accident. As we concluded in Vermont Yankee,
ALAB-869, 26 NRC at 30-31, with regard to a somewhat different hypothetical
accident scenario, NEPA does not require the consideration of such an event
and an EIS need not be prepared.
2. The Sierra Club next argues that, according to "governing" regulations
of the Council on Environmental Quality (CEQ) and relevant case law, "an event
is not remote and speculative merely because there is a low probability that it
wiIl occur." In this connection, it cites 40 C.F.R. § 1502.22 (1986) and asserts
that this CEQ regulation requires consideration, presumably in an EIS, of all
significant, reasonably foreseeable adverse impacts, "'even if their probability
of occurrence is low.'" Sierra Club's Brief at 20. The Sierra Club also claims
that the District of Columbia Circuit's decision in San Luis Obispo. 751 F.2d
at 1303, as wen as other decisions, supports its view. Sierra Club's Brief at
20-2J.14
We disagree with the Sierra Club's reading and application of 40 C.F.R.
§ 1502.22. In the first place, this CEQ regulation is not concerned with whether
or when an EIS should be prepared. Rather, as we noted in Vermont Yankee.
ALAB-876, 26 NRC at 284 n.5, section 1502.22
is directed to those situations in which an agency has already decided to prepare an EIS,
but relevant information is "incomplete or unavailable" due to exorbitant costs or inadequate

state-of·the-art methodologies. The regulation is concerned with full disclosure, requiring an
agency to "make clear that such information is lacking."

See 51 Fed. Reg. 15,618, 15,620 (1986). Other CEQ regulations, e.g., 40
C.F.R. §§ 1508.18, 1508.27, are relevant to the determination of whether NEPA
requires an EIS. See 40 C.F.R. § 1502.3.
The Sierra Club has also omitted a significant proviso from its excerpt from
section 1502.22. The complete definition of "reasonably foreseeable"

1l We note that the final version of the BNL Report (transmitted to the Licensing Board and parties via Board
Notification No. 87·13 on August 28, 1987) shOWI an even greater range of uncertainty with regard to seismically.
induced structural failure of a pooL It also substantially lowers the estimated probability of pool failure due to
a cult drop to between two in 100 million and two in one trillion. so IS to take account of =mmended
improvements in fuel cask handling procedures. NUREGICR-4982, "Severe Accidents in Spent f-uel Pools in
Support of Generic Safety Issue 82" (July 1987) at 23, 21·28, 38.
14 Neither PG&E nor the NRC staff addressed the Sierra Club', "CEQ" argument. Although we find no merit
to the argument, it nises a nonfrivolous issue concerning what deference should be accorded another fedenl
agency', regulations. In the circumstances, we find the staff', failure to brief the matter particularly troubling.
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includes impacts which have catastrophic consequences, even if their probability of occurrence is low, provided that the a1llJlysis of the impacts is supported by credible scientific
evidence, is not based on pure conjecture, and is within the rule of reason.

40 C.F.R § 1502.22(b) (emphasis added). This proviso was added to the regulation in 1986, in conjunction with CEQ's elimination of the requirement for a
"worst case" analysis. In CEQ's view, the worst case analysis was "unproductive
and ineffective," capable of leading to "endless hypothesis and speculation." 51
Fed. Reg. at 15,620. The new proviso is intended to impose some common sense
limits on the inquiry into events of very low probability. [d. at 15,621. Section
1502.22 docs not therefore automatically require analysis of all catastrophic but
highly improbable events,
the Sierra Club suggests.
In any event, the Commission does not consider substantive CEQ regulations
as legal1y binding on it because the NRC is an independent regulatory agency. 49
Fed. Reg. 9352, 9356 (1984).15 Instead, the Commission views its NEPA Policy
Statement as its counterpart to CEQ's section 1502.22. [d. at 9356-58. In the
NEPA Policy Statement, the Commission describes those circumstances in which
the NRC staff, as a matter of discretion, is to consider the environmental impacts
of a beyond design-basis accident 16 As we have previously determined, however,
that policy statement docs not apply to license amendment procecdings such as
this, Vermont Yankee. ALAB-869, 26 NRC at 31.
In sum, the CEQ regulation on which the Sierra Club bases its claimed
requirement of an EIS is neither applicable to this proceeding, nor, in any case,
binding on the agency.
3. Lastly, the Sierra Club argues that an EIS is needed to correct asserted
shortcomings in the NRC staff's existing environmental documents, namely
its May 21, 1986, Environmental Assessment (EA) and October IS, 1987,
Supplement to the EA.17 It complains that, in light of the BNL Report, these

as

U A. we noccd in PloilaiUlphia ElectTie Co. (Limerick Generating Statim, Units 1 and 2). ALAB·819, 22 NRC
681,700 n.21 (1985), aff'd ill part a1td review otherwise iUcliMd, CU·86-5, 23 NRC 125 (1986), petitiollS lor
review peNli1lg sub fIOm. V_riek Ecology "'ctio1l,IN:. v. NRC, No. 85·3431, et al. (3d Cir.). the Supreme Court
hu expressly 1e1\ open the issue of the binding effect of CEQ regulation. m independent agmcies. See Baltimore
Gas a1td Ekctric Co. v. Natural Resources DelellSe Cowu:il,IN:., 462 U.s. 87,99 n.12 (1983).
Despite the Sierra Cub'. suggestion (Sierra Cub', Brief at 20), the District of Columbia Circuit', dccisim in
SQII Luis Obispo does not hold that the CEQ regulation in questim is binding on the NRC. Rather, the court noted
the Commission', positim and the Supreme Court', J'CSCtVatim of judgment on the matter. It then only assumed
argouNlo that section 150222 applied to the agency, before going m to find this regulatim inapplicable to the
particular circumstances at hand. 751 F.U at 1302-00 & n.73. Save Our Ecosystems v. Clark, 747 F.U 1240
(9th Cir. 1984), and Surra Club v. Sigkr, 695 F.U 957 (5th Cir. 1983), also cited by the Siem Cub, involved
executive (rather than independent regulatory) agencies, as well as the earlier "worst cue analysis" vcrsim of
section 150222 Thus, neither case advances the Sierra Cub', argument.
16 In SQII Luis Obispo, 751 F.U at 1301, the District of Columbia Circuit recognized the NEPA Policy Statement
as an exercise of the Canmission', discretim.
17 An environmental assessment is a concise ltatement usually prepared to "[a]id the Canmission', compliance
with NEPA when no environmental impact atatement is necessary." 10 C.F.R. 151.14(a). See also ALAB·877,
26 NRC at 290-91.
.
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documents give inadequate consideration to alternative means of spent fuel
storage and fail to disclose fully to the public all the consequences of the
reracking proposal. The Sierra Club also points to dictum in the Ninth Circuit's
decision earlier in this proceeding, San Luis Obispo, 799 F.2d at 1271, where the
court "strongly suggest[ed] that any doubt concerning the need to supplement
the NEPA documents be resolved in favor of additional documentation." Sierra
Club's Brief at 23-24.
The Sierra Club's arguments are not entirely clear. If its point is that the
type of accident studied in the BNL Report must be given consideration in
some environmental document (either an EIS or more extensive EA), we have
already disposed of that argument: NEPA requires no consideration of such
accidents. If, on the other hand, its argument is that an EIS is required, or
the EA is deficient, for some reason other than the BNL Report (e.g., reliance
on a 1979 generic EIS for spent fuel pool expansion proceedings), there is no
indication that the Sierra Club properly presented such an issue to the Licensing
Board in the first instance, so as to preserve its right to appeal the matter.18 In
the circumstances, the Sierra Club is therefore precluded from raising for the
first time on appeal any challenge to the staff's EA that is founded on something
other than the BNL Report. See supra p. 457.19

18 Notice of the issuance of the starr, EA WIS published on May 29, 1986. 51 Fed. Reg. 19,430. The Sierra Club
flils to cfuect our Ittention to where or when it ,ubsequently sought to chlUenge the IUeged deficiencies in the
EA. We hive dilcovered two instances in which the inte:rvenor referred to the Idequacy vel 11011 of the EA, but
neither involved a bona /ide attempt to place the iSS\le in controverly IS a contention before the licensing Board.
The lint such instance was a passing reference to the EA in a footnote in the Sierra Club', initial request to
the CDmmi.rsioll for a ,tay of the staff', issuance of the license amendments priDr to the hearing. Intervenors'
Application for a Stay (lune 16, 1986) at 7 n.S. In its order denying the stay, the Commission noted the laclc of
apeci/icity in the Sierra Club', c:omplainL 01·86-12, 24 NRC at 12. The Sierra Club might well hive gone on to
draft a more apeci/ic chaUenge to the EA and to submit this issue to the licensing BOlrd in Iccordance with the
Commission', Rules of Practice, but it did nOL
The only other mention of the ldequacy of the EA was six months later in a motion for summary disposition
before the licensing Board. In that motion, the Sierra Club ,ought denial of the license amendments for the
aUeged flilure of the EA to canply with NEPA. Motion for Summary Disposition (December IS, 1986) at 3·
7. The motion, however, expressly disclaimed any attempt to raise this matter IS a contention in the proceeding
(possibly because the time for submitting such issues had long ,ince passed). Id. at 1·2. The licensing Board
dmied the motion for failure to lltisfy the Commission', criteria for summary disposition. Memorandum and
Order of Ianuary 28, 1987 (Wlpub\ished) at 2-4. Stl 10 C.F.R. 12.749. The Sierra Club does not mention, let
alone appeal, thlt Board ruling.
19 We note in P"SSing, however, thlt, in explicit response to the N'lIlth Circuit', suggestion in SfJII Luis Obispo,
799 F.2d It 1271, the staff supplemented its earlier EA - before issuing the license amendments here It issue but
weD Ifter the close of the hearing below. S•• 52 Fed. Reg. 38,977,38,978 (1987). We lisa note that the October
IS, 1987, supplement contains a aection IX! "Severe Accident Considerations." Because that document was not
part of the record below, we express no view on its content; because the Sierra Club has not preserved its right
to appeal the general adequacy of the EA and has mlde no chaUenge to the timing of the Supplement to the EA,
we express no view on thlt score either.
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n.'

CONTENTION I(H)(7)

The Sierra Club objects to the Licensing Board's initial decision in this
proceeding (LBP-87-25) only insofar as the disposition of contention 1(B)(7) is
concerned. This contention states that:
the [applicant's] Reports fail to include consideration of certain relevant conditions. phenom.
ena and alternatives necessary for independent verification of claims made in the Reports
regarding consistency of the proposed reracJcing with public health and safety, and the envi·
ronment, and with federa1law.

In particular, the Reports fail to consider:
7) alternative on·site storage facilities including:
(i) construction of new or additional storage facilities and/or;
(ii) acquisition of modular or mobile spent nuclear fuel storage equipment,
including s~nt nuclear fuel storage casks[.]

LBP-87-25, 26 NRC at 184.20 The Licensing Board's decision discusses PG&E's
consideration of the two specified alternative onsite storage facilities. The Board
notes that, although the evaluation was brief, PG&E explained that neither of
the alleged alternatives offered an increase in safety over the high density racks,
and that both proposed alternatives involved certain technical, regulatory, and
other disadvantages. See id. at 185-86. The only evidence presented by the Sierra
Club was its witness's testimony that, in his opinion, PG&E had not considered
the alternatives seriously. See Tr. 443-45. The Licensing Board concluded that
PG&E's consideration of alternatives was adequate and complied fully with the
NRC's requirements. It therefore denied contention 1(B)(7) on the merits. LBP87-25, 26 NRC at 174, 198.
The Sierra Club argues that it ''presented expert testimony showing that
the consideration given these alternatives by the applicant was not adequate to
protect the public health and safety." Sierra Club's Brief at 25. It contends that
PG&E's assertion that the two alternatives would not provide added safety is not
supported by fact. It claims further that the record provides no adequate basis for
comparison of the alternatives with the high density reracking proposal. Ibid. 21

20 The Sierra Cub', Brief I! 24-25 makes clear thl! the "Reports" at issue in this contention arc those

or

filed

with the NRC by PG&E in IUpport of its license amendment application. In view
our decision on contention
1(B)(7). we have no need to decide whether the contention should have focused on the NRC SIDJ!·S. nther than
the applicant',. considention
alternatives. Su Vcrmolll Yawc. ALAB·869, 26 NRC at 33.
21 The Sierra Cub abo complains that the alternative of storing newly discharged fuel in low density ncks. as
recommended by two contributors to the BNI.. Report, was not considered. We have already addressed the Siem
Cub', arguments in connection with the BNI.. Report. See especially supra pp. 4S6-60. We also note that, because
contention 1(B)(7) mentions two other particular alternatives. it is not 'urprising that the litigation of this issue
thus focused on those alternatives. nther than on the new alternative the Sierra Cub now ,uggests.

or
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Intervenor's challenge to the Licensing Board's disposition of contention
I(B)(7) is wholly without merit The Sierra Club provides no references to the
hearing transcript and underlying record - indeed, no specifics whatsoever to
support its generalized complaints. See ibid. Because the Sierra Club's brief
thus fails to comply with our Rules of Practice (see 10 C.F.R. § 2.762(d)(1»
and leaves us with no meaningful arguments to consider, we reject its appeal
in connection wilh contention I(B)(7) summarily. See Vogtle, supra note 10, 26
NRC at 131-32. Nonetheless, we have reviewed the record (including the hearing
transcript) and find no cause to overturn the Licensing Board's disposition of
contention I(B)(7). See, e.g., Shiffer, et aI., fol. 'fro 179, at 28-30; Ferguson,
fol. 'fro 442, at 2-3, 39-41; Cleary, fol. 'fro 604, at 2-9; Tr. 364-89, 393-98,
443-48.22
LBP-87-24, 26 NRC 159, and LBP-87-25, 26 NRC 168, are affirmed.
It is so ORDERED.

FOR THE APPEAL BOARD
Eleanor E. Hagins
Secretary to the
Appeal Board

22As is our practice, we have also reviewed on our own those portions of the Ucmsing Board', initial decision
that have not been appealed, as well as the underlying record. See GeorgiD Power Co. (Vogtlc Electric Generating
Plant, Units 1 and 2), ALAB-8S9, 2S NRC 23, 'n (1987). We lind no errors warranting corrective action.
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MEMORANDUM AND ORDER
Although the caption of this case reads General Public Utilities Nuclear
Corporation and carries the docket number of Three Mile Island Nuclear Station,
Unit I, a more appropriate case name is In the Maller oj Charles Husted.
Mr. Husted is an employee of General Public Utilities Nuclear (GPUN) who
is before us on appeal seeking to return to his previously held position as
supervisor of non-licensed operator training. He was earlier barred from that post
by a condition imposed upon GPUN in the proceeding involving the restart of
TMI-Unit 1 by another Board of the Appeal Panel. Because the condition placed
upon the licensee directly impacted Mr. Husted even though he neither was a
party to the restart proceeding nor had notice of the condition or a chance to
challenge it, the Commission, upon review of that Appeal Board action, offered
Mr. Husted an opportunity to contest it. In its hearing notice, the Commission
confined the hearing to several specific issues precipitating the imposition of the
restart condition, i.e., the agency's investigation into cheating on NRC operator
licensing examinations. To those issues, the designated Administrative Law
Judge added another concerning Mr. Husted's job performance at GPUN. After
taking evidence on all the issues, the judge below concluded that the restart
condition should not be vacated.
As we explain more fully below, a jurisdictional deficiency in the proceeding
leads us to certify a question to the Commission. We take this step because
we find, unlike the Administrative Law Judge, that the record evidence on the
issue of Mr. Husted's job performance is pivotal to the outcome. Yet that issue,
inserted by the trial judge, is clearly beyond the scope of the hearing ordered by
the Commission in its notice of hearing - the document delineating the hearing
officer's subject matter jurisdiction. The structure and language of that notice is
such that we cannot reasonably read it to encompass the issue of Mr. Husted's
job performance at GPUN without winking at reality. In this circumstance, we
think the best course is to certify to the Commission the question whether it
wishes to expand retroactively the jurisdiction of the proceeding to encompass
the issue introduced by the trial judge. The evidence in question is already in
the record so there is no barrier to retroactive expansion of the subject matter
jurisdiction and it well might be that the Commission would have broadened the
trial judge's charter initially had this question been anticipated.

I.
A. After the accident at TMI-Unit 2, the Commission ordered that Unit
1 of the facility should remain in a cold shutdown condition until a hearing
determined whether it could be operated without endangering the public health
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and safety.1 In the spring of 1981 while the restart proceeding for Unit 1 was
ongoing, Mr. Husted, who was then an instructor of licensed operators at the
plant, and a number of his fellow employees took NRC-administered reactor
operator and senior reactor operator examinations. Allegations of cheating on
those examinations surfaced and the agency conducted an investigation. As
subsequent events would reveal, that investigation marked the beginning of
Mr. Husted's prolonged difficulties with the NRC.
The agency's initial investigation resulted in a series of Board Notifications to
the Licensing Board presiding over the restart proceeding that cheating on the
examinations had occurred. When it received this information, the Licensing
Board had already concluded the evidentiary hearing so it went ahead and
issued its first partial initial decision. At the same time, the Board retained
jurisdiction and reopened the record on the effect of the cheating incidents on
the management issues in the ease. It then appointed a Special Master to take
evidence with respect to the cheating and instructed him to issue a recommended
decision.2
During the NRC staff investigation of the test irregularities, Mr. Husted
was interviewed twice by 'investigators from the former Office of Inspection
and Enforcement In prehearing discovery before the Special Master, he was
also deposed by one of the intervenors in the proceeding. Although the staff
investigation uncovered a number of individuals involved in cheating on the
operator examinations, neither the staff investigation reports nor the pretrial
discovery implicated Mr. Husted in such activity. Before the Special Master,
however, an NRC investigator testified that another operator had alleged that
Mr. Husted solicited an answer to a question on the senior reactor operator
examination. Thereafter, Mr. Husted was called as a witness and he was
questioned extensively in the hearing. 3
In his report to the Licensing Board, the Special Master concluded that
during the NRC examination Mr. Husted had solicited an answer from the other
individual in the unproctored testing room and that he refused to cooperate
with the subsequent NRC investigation. In reaching this conclusion, the Special
Master also found that Mr. Husted lacked credibility as a witness, had a flippant
demeanor, and displayed an unacceptable attitude toward the hearing on the
cheating incidents. Because he could find no reliable standard for judging the
seriousness of Mr. Husted's poor attitude and lack of cooperation with NRC
investigators, the Special Master recommended that Mr. Husted not be removed

I CU.79.8, 10 NRC 141 (1979).
2Su LBp·82·56, 16 NRC 281, 287·88 (1982).

3LBP.82.34B, 15 NRC 918, 957·58, 960-61 (1982).
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from licensed duties but instead suggested to the Licensing Board that some
unspecified lesser sanction might be appropriate. 4
Finding insufficient reliable evidence to support the Special Master's conclusion, the Licensing Board rejected the determination that Mr. Husted had
solicited an answer to an examination question. The Board agreed with the Specia1 Master, however, that Mr. Husted refused to cooperate with the NRC investigators. It a1so genera1ly concurred in the Special Master's determination that
Mr. Husted's testimony was not credible and conveyed the sense that Mr. Husted
was unconcerned whether or not he was believed. Although the Board questioned whether, as a training instructor, Mr. Husted would impart a sense of
seriousness and responsibility to TMI-Unit 1 operators, it found no evidence
that Mr. Husted's attitude affected his performance as a teacher and concluded
that his testimony and conduct during the investigation were unrelated to his
status as a licensed operator. The Board therefore found that any action against
his license would be inappropriate; rather, it required GPUN to establish qua1ifications for its training instructors and to audit its training program, paying
particular attention to Mr. Husted's performance.s
A number of intervenors and the Commonwea1th of Pennsylvania, as an
interested State,6 appca1ed the Licensing Board's decision. While the appeals
were pending, the Commonwea1th and GPUN entered into a stipulation to the
effect that the Commonwealth would withdraw its appeal on the condition that
the licensee would not permit Mr. Husted either to operate TMI-Unit 1 or to
train operating license holders or trainees. Even before GPUN entered into the
stipulation, the licensee already had moved Mr. Husted from his job as an
instructor of licensed operators at TMI-Unit 1 to the position of supervisor of
non-licensed operator training. While the Commonwealth's action in dropping
its appea1 removed the specific issues before the Appeal Board with respect to
Mr. Husted and his licensed duties, the Board, on its own motion, questioned
GPUN's judgment in promoting Mr. Husted in the face of his documented past
failure to cooperate with the NRC's cheating investigation. Accordingly, the
Board, as a condition of restart, barred GPUN from a1lowing Mr. Husted to
have any supervisory responsibilities in the training of non-licensed personnelemployees who norma1ly were on a career path to becoming licensed operators.7
In placing this condition upon GPUN, the Appea1 Board first determined that
the record supported the conclusions of the Spccial Master and the Licensing
Board regarding Mr. Husted's poor attitude toward his responsibilities due to
his failure to cooperate with the NRC investigation of the cheating incidents. It

41d. at 1045-46.
516 NRC at 318.20.
6 See 10 C.F.R. § 2.715(c).
7 ALAB.772, 19 NRC 1193. 1221·24 (1984).
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then stated that, in a field where so much of the material conveyed to trainees
by instructors concerns the need to comply with procedures, the ability to
communicate a sense of responsibility is an important and integral part of the
ability to teach. Noting that the record contained no direct evidence on whether
Mr. Husted's bad attitude affected his teaching performance, the Appeal Board
drew that inference and placed the sanction on GPUN because Mr. Husted's new
job as supervisor of non-licensed operator training would place him in a position
to instruct personnel in areas affecting the public health and safety. It also
imposed the restart condition upon GPUN for a second reason. The Board stated
it was inappropriate for GPUN to elevate Mr. Husted to a supervisory position
where he likely would have a voice in establishing the criteria for training
instructors and in auditing! the training program when the license condition
regarding GPUN's training had been ordered, in part, by the Licensing Board
as a remedy for Mr. Husted's failure to cooperate with the NRC.s
In responding to GPUN's petition for review of the Appeal Board's dccision,
the Commission announced that, in addition to the several issues urged upon
it by the licensee, the Commission would review, on its own motion, the
restart condition imposed upon GPUN by the Appeal Board. The Commission
noted, however, that it was not concerned with the underlying justification for
the condition but rather with the question whether an adjudicatory board may
impose a condition on a licensee that, ,in effect, operates as a sanction against an
individual where the impacted employee is not a party to the proceeding and has
no notice of the sanction or any opportunity to request a hearing.9 After briefing,
the Commission then decided against resolving the issue it had posed. Instead,
it exercised its discretion and offered Mr. Husted an opportunity to request a
hearing on whether the condition imposed upon GPUN by the Appeal Board
should be vacated. Mr. Husted subsequently requested a hearing, which stayed
the effcct of the restart condition pursuant to the terms of the Commission
hearing offer.10
At the same time he requested a hearing, Mr. Husted also asked the Commission to expand its scope to include the question whether concerns about his
integrity or attitude should exclude him from serving as a licensed operator, an
instructor of licensed operators, or a training supervisor - the positions closed
to him by GPUN's stipulation with the Commonwealth of Pennsylvania. The
Commission granted Mr. Husted's request in its hearing notice, observing that
the expanded scope would not require any additional agency resources. It also
pointed out to Mr. Husted that the Commission was powerless to undo the stipulation between GPUN and the Commonwealth barring him from certain licensed
SId. at 1223·24.
9CU.84-18. 20 NRC 808. 81()'11 (1984).
10CU.8S.2.21 NRC 282, 317 (1985).
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activities and that. for reinstatement. he would have to seek direct relief from
those parties if the hearing evidence warranted. It next directed that the hearing
focus on whether the following four concerns regarding Mr. Husted are true, and, if so,
whether they require that he not be employed in the jobs in question:
(1) The alleged solicitation of an answer to an exam question from another operator
during the April 1, 1981 NRC written examination;

(2) The lack of forthrightness of his testimony before the Special Master;
(3)

His poor attitude toward the hearing on the cheating incidents; and

(4)

His lack of cooperation with NRC investigators.ll

Finally, the Commission ordered that the hearing be held before an Administrative Law Judge and that U[tJhe NRC staff ... participate as a full party .•• to
ensure that the record is fully developed."ll
B. In a number of prehearing orders, the Administrative Law Judge granted
the intervention petitions of Three Mile Island Alert (TMIA) and GPUN and
admitted their proffered contentions. TMIA's contentions enveloped the issues
identified by the Commission in the hearing notice and alleged that Mr. Husted's
bad attitude and lack of integrity precluded him from supervisory responsibilities
for the training of non-licensed operators as well as serving as a licensed operator
or instructor or supervisor of such operators. GPUN's contention was to the
opposite effecL13 To the issues identified by the Commission as forming the
scope of the proceeding, the trial judge added the question of what Mr. Husted's
job performance at GPUN reflected about his attitude and integrity.14 Next,
the judge below ruled that Mr. Husted was entitled to a de novo hearing on
the factual issues and that the proceeding was tantamount to a hearing on an
agency enforcement action where the staff fulfills the role of the proponent of
the sanction and has the burden of going forward and the ultimate burden of
proof. 1S
11

so Fed. Reg. 37,098 (1985).

111d. at 37,099.
13 Memonndum and Order (December 6. 1985) at 4.
14 Report and Order on Initial Prehearing Cmference (February n, 1986) at S.
Although the Administrative Law 1udge', prehearing conference order listed two further manm at issue con·
cerning whether any remedial actim against Mr. Husted was required and what remedial action WlS appropri·
ate, those questions merely particularized the Commission', question from the hearing notice asking whether
Mr. Husted Ihould be precluded from licensed or non·licensed operator training or 'upervisory positions. ld. at
11. Su SO Fed. Reg. at 37,098.
15 Report and Order on Initial Prehearing Cmfercncc (February n, 1986) at 7·8.
In reaching this conclusion, the Administrative Law Judge noted that the history of this matter and the vagueness
of the hearing notice made it difficult to decipher the type of proceeding the Commission intended. Nevertheless,
he reasoned that because Mr. Husted WlS not a party to the restart proceeding, the Canmission in ordering a new
hearing found, in effect, that the record before the Appeal Board WlS insufficient and that there WlS the possibility
of imposing on Mr. Husted the rune unction IS the Appeal Board originaUy placed upon GPUN. Thus, the trial
(Colllil'lU4d)
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Even though the staff initially agreed with the trial judge that the proceeding
was in the nature of an enforcement proceeding, the staff subsequently objected
to the preheating order claiming that it should not be considered the proponent
of the agency sanction with the concomitant ultimate burden of proof. In
reconsidering his earlier order, the judge below reiterated that the burden could
not fall properly upon Mr. Husted. But he accepted the staff's argument that it
should not be directed to be an advocate for the sanction against Mr. Husted and
to have the ultimate burden of persuasion on the propriety of the sanction. His
ruling was silent, however, as to what party had the ultimate burden although
he instructed the staff to declare prior to the hearing whether it supported or
opposed the sanction. 16 Thereafter, the staff announced it advocated vacating the
sanction affecting Mr. Husted.n
The Administrative Law Judge heard the testimony of five staff witnesses, six
witnesses on Mr. Husted's behalf (including Mr. Husted), and one witness subpoenaed by TMIA. Like the Licensing 'Board in the TMI restart proceeding, the
trial judge found, first, that there was no convincing evidence that Mr. Husted
cheated on the 1981 senior reactor operator licensing test by soliciting an examination answer.18 Second, the judge below found that Mr. Husted failed to cooperate with the agency investigators probing the cheating incidents by providing
unreliable and misleading information. In this regard, he determined that, although the agency investigators' first interview with Mr. Husted was marked by
Mr. Husted's resistance to answering questions and other deficiencies, it should
not be viewed as an overall failure to cooperate with the investigation. But when
the deficiencies of the first interview were added to Mr. Husted's conduct in the
second (where he concluded Mr. Husted misled the interviewer), the hearing
judge found the record convincing that Mr. Husted failed to cooperate with the
NRC investigators. 19
Third, the trial judge found that Mr. Husted's testimony before the Special
Master was not forthright (i.e., lacking ambiguity, straightforward) and that the
internal inconsistencies in Mr. Husted's testimony resulted in testimony that
lacked credibility and obfuscated what occurred. The judge also found that
Mr. Husted's explanations for
the various inconsistencies, contradictions and
,

judge concluded that the hearing best fit the mold of an enCorcemcnt action. He buttressed this conclusion by nOOng
that when the Canmission ordered the hearing for Mr. Husted and imtnlctcd the staff to participate as a full party
thete Wete just two partics 10. at that time. the hearing only could be viewed as an enforcement proceeding. lie
found. theteCorc. that the aubsoqucnt intervention of TMIA could not change the nature of the pl'Ooeeding and that
TMIA couJdnct be aaddled with the burden of proof. Similarly. he concluded that constitution&l constraints of
due process precluded Mr. Husted. the target of the possible sanction, from bearing the burden of proof. It! at
7·9.
16Ruling on Staff Objections to Prehcaring Conference Order (March 26, 1986).
17 Letter from Geotge E. Johnson, Counsel for NRC Staff, to Judge M.trgulics (June 12. 1986).
18 AU.87.3, 2S NRC 345, 355·57 (1987).
19 It! at 366-70.
'
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lack of seriousness in parts of his testimony were unsatisfactory and evidenced
a disregard for the regulatory process.%O Fourth, the judge below found that
the evidence establishing that Mr. Husted had failed to cooperate with NRC
investigators, and had been neither completely forthright nor serious in some of
his testimony, also demonstrated that Mr. Husted had a poor altitude toward the
hearing on the cheating incidents. The judge could find no basis for excusing or
overlooking Mr. Husted's poor attitude and found that, in the current hearing,
Mr. Husted continued to display some of the same traits that led to the initial
conclusion about his bad attitude.%l
With regard to the issue that he added to the proceeding, the judge found
that Mr. Husted's job performance in a variety of positions over all his years
at GPUN was satisfactory and that the uncontroverted evidence established that
Mr. Husted's attitude toward his job, nuclear safety, the NRC, and regulatory
requirements always had been professional and appropriate to his responsibilities. Further, the Administrative Law Judge found that Mr. Husted's classroom
evaluations from his time as an instructor showed that he was a generally competent instructor who had never revealed any demeanor or altitudinal prob]ems.22
Nevertheless, in deciding the last issue (Le., whether the "punishment" fit the
"crime',), the trial judge concluded that the original license condition should not
be vacated and that Mr. Husted also should be disqualified from serving as a
licensed operator or an instructor or supervisor of such operators. In short, the
judge found from Mr. Husted's failure to cooperate with the NRC investigators,
his lack of forthrightness before the Special Master, and his continuing disregard
in the current hearing for the regulatory process that "[t]he potential continues
to exist that this unacceptable attitude toward the NRC regulatory process czn
adversely affect his teaching performance or the exercise of his management
responsibilities contrary to public health and safety.'t23
II.

In his appeal from the trial judge's decision, Mr. Husted claims the judge
erred in refusing to vaczte the condition barring him from his former position as
supervisor of non-licensed operator training. He argues that the judge below
applied an erroneous legal standard that permitted the judge to ignore the
favorable evidence regarding Mr. Husted's job performance and altitude as an
employee of GPUN.24 Next, Mr. Husted asserts that the hearing judge crred in
2O!d. at 37()'73.
211d. at 373·76.
221d. at 376-81.
231d. at 384.
24 Brief of Charles lIuste<l (May 18, 1987) at 14-38.
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finding that he (1) failed to cooperate with the NRC investigators, (2) was not
forthright in his testimony before the Special Master, and (3) had a poor attitude
toward the hearing on the cheating incidents - the factual findings supporting
the trial judge's determination not to vacate the license condition.25 The NRC
staff supports Mr. Husted's appeal and essentially mirrors his arguments.26
Similarly, GPUN supports Mr. Husted's appeal but it focuses its argument almost
entirely on the legal standard it perceives the trial judge applied in continuing
the disqualification of Mr. Husted from his former position.27 On the other side
of the coin, TMIA urges affirmance of the Administrative Law Judge's decision,
arguing generally that the trial judge's factual findings are all supported by the
record.2S
We initially address the second argument of Mr. Husted and the staff attacking
the trial judge's factual findings. We then turn to the other arguments of the
parties.
A. As the briefs of Mr. Husted and the staff recognize, we clearly have
the power in reviewing the factual findings of an administrative law judge or a
licensing board to substitute our judgment for that of the fact finder if the record
fairly sustains a different result29 That is not to say, however, that in conducting
our appellate review we may ignore the trial judge's findings and simply find the
facts anew for "we are not free to disregard the fact that the Licensing Boards
[and Administrative Law Judges] are the Commission's primary fact find[ers]."30
Rather, when we review firidings of fact we will "reject or modify findings of
the [trial judge] if, after giving [his] decision the probative force it intrinsically
commands, we are convinced that the record compels a different result.")1 Thus,
we must be persuaded that the record evidence as a whole compels a different
conclusion and we will not overturn the hearing judge's findings simply because
we might have reached a different result had we been the initial fact finder.32
Before us, Mr. Husted complains that the trial judge erred in finding that he
failed to cooperate with NRC investigators, was not forthright in his testimony
before the Special Master, and had a poor attitude toward the hearing on the
cheating incidents. He places these three findings under a microscope, arguing
as to each that the judge below should have reached an opposite conclusion and

25 14. at 38·54.
26 Brief of NRC Staff (lune 30.1987). ;
27 Brief of OPUN (June 30, 1987).
2S Brief of TMIA (August 3, 1987).
29 Dw P~r Co. (Catawba Nuclear Statim, Unita 1 and 2), ALAB·355, 4 NRC 397, 403 (1976).
30 NortA~". INiiana Public Servic~ Co. (Bailly Generating Station. Nuclear I), ALAB-303, 2 NRC 858, 867
(1975).
31 Niagara Mohawk P~r Corp. (N"me Mile Point Nuclear Station, Unit 2), ALAB-264, I NRC 347, 357
(1975). Su Carolina P~r and Ughl Co. (Shearon narris Nuclear Power Plant), ALAB-837, 23 NRC 52S,
531 (1986).
32 Su WiscolUi" Electric P~r Co. (Point Beach Nuclear Plant, Unit 2). ALAB-78, 5 AEC 319, 322 (1972).
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thus that none of these findings can support the further finding that the license
condition should not be vacated. We disagree. When we apply the test under
which we review factual findings, we can find no convincing bases upon which
to dispute the Administrative Law Judge's findings.33
The trial judge's findings on each issue and the support for them are set forth
at length in his decision and no purpose is served by reiterating them here.34
Suffice it to note that we have reviewed the evidentiary record and closely
examined the findings on each issue and conclude that they are supported by
record evidence or valid inferences drawn from such evidence. Likewise, we
have scrutinized each of Mr. Husted's numerous arguments. Although his brief
offers a multitude of interpretations, rationalizations, explanations and excuses
for the critical evidence relied upon by the trial judge, Mr. Husted's arguments
are no more credible for reaching his result than the explication presented by
the Administrative Law Judge. Further, in reviewing these factual findings, we
must bear in mind that it was the trial judge, not us, that observed Mr. Husted
as he testified and from that observation and testimony concluded that part of
Mr. Husted's testimony "lacked credibility" and that the witness had a "selective"
memory that left a "negative impression."Jj We simply are not convinced. as
we must be to overturn the trial judge's findings, that the record compels
the conclusion that Mr. Husted cooperated with the NRC investigators, was
forthright in his testimony before the Special Master, and had a satisfactory
attitude toward the hearing on the cheating incidents. Indeed. after reviewing
the entire record on these three issues, we cannot state with conviction that we
would not have made similar findings had we been the initial fact finder. (We
might, however, have explained some of our findings differently.) Moreover,
although it has played no part in our decision, we note that the Special Master,
the Licensing Board and another Appeal Board in the TMI restart proceeding
reached essentially the same conclusions on nearly the same evidence.

33 Although in their briefs !he parties ignore the question. our review of !he trial judge" faetualfindings is not
affected by the unusual circumstance in the hearing below that no pany wu assigned the ultimate burden of
proof. S•• lIIprtJ p. 470 Ik. note 15. In spite of that. the parties presented evidence on each of the issues and the
trial judge made his findings without turning his decision on the burden question. Because the question of which
pany bean the burden is significant only when: the evidence is evenly balanced and hen: the trial judge did not
lind the evidence in equipoise. the burden question now is largely immaterial.
In this rcgard, we note that at oral argument each party was quick to disclaim that the burden feU on it or
him but none could tell us whe:e !he burden properly lay. At this point. the proceeding ,imply can be viewed as
one when: the burden feU on the proponent of the contentions encompassing the issues identified in the hearing
notice. But we think the far better view is the one initially expressed by the trial judge that the Commission
intended the hearing to mimic a typical mf=nent proceeding when: the burden would fall upon the staff. Sit
supra note 15. In that circumstance, if the 'taff felt. for whatever reason, that it could not prosecute the ClSe
pursuant to the CommIssion's instructions, the better course would have been for it to return to the Ccmmission
and seek to have the license ca!dition vacated or the burden question clarified.
34 2S NRC at 355-85.
35ft!. at 376.
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Similarly, we cannot find from the evidentiary bases of those three findings
that the trial judge's determination that the license condition should not be lifted
is in error. In reaching that conclusion, the judge below added to the equation
his belief that Mr. Husted's conduct in the current hearing evidenced some of
the same traits that led to the judge's other findings: "Mr. Husted has been
unable or unwilling to change his attitude toward the NRC's regulatory process
sufficiently for it to be found acceptable."36 But even without this added factor,
and putting aside the evidence on the issue added to the proceeding by the
hearing judge concerning Mr. Husted's job performance at GPUN (a subject we
deal with in Part II.B), the trial judge's determination that the license condition
should not be vacated is fully supported by a valid inference drawn from the
evidence underlying his other findings. Thus, the judge found that "[t]he potential
continues to exist that this unacceptable attitude toward the NRC regulatory
process can adversely affect his teaching performance or the exercise of his
management responsibilities contrary to public health and safety" and that the
license condition should not be lifLed.37 But that inference is valid only if the
uncontradicted evidence of Mr. Husted's job performance at GPUN cannot be
considered. We now tum to that issue.
B. We agree with Mr. Husted, staff and GPUN to the extent they contend
that the license condition barring Mr. Husted from his prior position as supervisor of non-licensed operator training cannot stand in the face of the substantial, uncontroverted, direct evidence that Mr. Husted's actual job performance at
GPUN was satisfactory and his attitude at work toward safety, the NRC, and regulatory requirements was professional and appropriate to his responsibilities. As
previously indicated. the trial judge found Mr. Husted fulfilled his job responsibilities without showing any signs of a negative attitude toward the licensing

361d. at 384.
T/ld.
Rather than simply _ding the trial judge'a findings I I drawing an inference from the evidentiary facts that
Mr. Jlusted', bad attitude IOwan! the regulatory process was quite likely 10 carry over inIO IUs wOIk if he was
allowed 10 return to IUs fonner position. Mr. Husted (joined by IUs aupportcrs) todt this finding .. a legal atandard
by which the judge assessed Mr. Husted·, conduct. Specifically. he ugucs the hearing judge ClublUhed a legal
atandard to the effect that the mere existence of the potentiality th.t a bad attitude will adversely affect job
perfonn.ncc is ,uflicient basil for job disqualilieaticn. AI Mr. Husted rccognizcs. the trial judge'a decisicn on
this .core is rubject to various intcrpretaticns. We think the better view, however. is to _d the portion of the
hearing judge'a initial decision labeled "Findings of Fact" IS factual findings, not IS csub1Uhing a legal ,undard.
We note that our reading also comportS with ALAB·772,19 NRC at 1223·24. There the Appal Board, exercising
its sua spoflle review authority and its authority to make rupplemental f.ctualfindings based on the existing record
(see Public SeNiu CD. 0/ New lIamps/Ure (Seabrook Sution, Uniu 1 and 2), ALAB-422, 6 NRC 33, 42 (1977),
alJ'd, CU·78·1, 7 NRC 1 (1978», inferred from the evidence supporting the licensing Board', factual findings
that Mr. Husted', bad attitude likely would adversely affect IUs job performan~ (S .. 6lIpra pp. 468-69.) Our
interpretation of the trial judge" decision is also consistent with the Commission', view, cited by the trial judge
in IUs findings (2S NRC at 381 n.ll). that N[tJhe focus or this hearing is not a legal one, but rather a ractual
determination of whether the Appeal Board', condition should remain in p!Jcc." Commission Order (March 20,
1986) at 2.
I
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process or GPUN's training program.38 But instead of accepting this evidence as
controlling, the trial judge inferred from Mr. Husted's past conduct during the
agency's investigation and hearing on the cheating episodes and from his actions in the current hearing, that Mr. Husted's past and present bad attitude likely
would infect Mr. Husted's teaching performance or management responsibilities to the detriment of the public health and safety if he were allowed to return
to his prior positions.39 In the absence of any direct evidence to the contrary,
this inference is not unreasonable and is sustainable from the facts found by
the hearing judge. But that inference can no longer be drawn reasonably in the
face of overwhelming uncontroverted evidence that Mr. Husted always demonstrated a proper attitude in his job performance toward safety and the regulatory
process. Nor is there any question that the evidence convincingly establishes
the correctness of the trial judge's findings regarding Mr. Husted's on-the-jOb
performance and attitude.40 Thus, the inference the trial judge drew from the
evidence underlying his other findings that Mr. Husted's bad attitude toward the
hearings on the cheating incidents would corrupt Mr. Husted's job performance
cannot stand if the direct evidence of Mr. Husted's job performance is properly
part of the record. Likewise, the license condition supported by that inference
must fall. But the issue of Mr. Husted's job performance, and the corresponding
evidence on that point, is beyond the subject matter jurisdiction of the Administrative Law Judge set by the Commission in its hearing notice. Consequently,
that evidence cannot be considered as the case now stands.
It is well settled that NRC licensing boards and administrative law judges do
not have plenary subject matter jurisdiction in adjudicatory proceedings. Agency
fact finders are delegates of the Commission who may exercise jurisdiction only
over those matters the Commission specifically commits to them in the various
hearing notices that initiate the proceedings.41 Thus, the scope of the proceeding
spelled out in the notice of hearing identifies the subject matter of the hearing and
the hearing judge "can neither enlarge nor contract the jurisdiction conferred by
the Commission.''41 Here, the Commission's hearing notice is clear and explicit
regarding the scope of the proceeding. It states that the hearing shall "focus on
whether the following four concerns regarding Mr. Husted are true, and, if so,
whether they require that he not be employed in the jobs in question."·3 The
notice then lists the four factual issues of whether Mr. Husted (1) cheated on
the NRC licensing examination, (2) was forthright in his testimony before the

38 2S NRC at 380.
39 It/. at 384.
40 It/. at 376-81.

41 DuJ:e p~, Co. (Catawba Nuclear Station. Units 1 and 2). ALAB·82S. 22 NRC 785. 790 (1985).
41ColLfunun p~, Co. (Midland Plant, Units 1 and 2). ALAB·235. 8 AEC 645. 647 (1974).
43 50 Fed. Reg. at 37.098.
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Special Master, (3) exhibited a poor attitude toward the hearing on the cheating
incidents, and (4) failed to cooperate with NRC investigators.44
The hearing notice limits the inquiry to the period of the NRC investigation
into the cheating incidents and the subsequent hearing before the Special Master,
and nothing in the notice authorizes a general inquiry into Mr. Husted's past
or present job performance at GPUN, Nor can such an inquiry be justified as
part of the question whether Mr. Husted should be barred from his former
positions because the Commission expressly limited this inquiry to whether the
four particularized factual issues should preclude Mr. Husted from his prior
jobs, The trial judge, however, added the issue of Mr. Husted's job performance
at GPUN to the hearing, declaring that "[a] full and fair hearing" requires it4 5
and that such an issue is a "logical extension[ ] of [the other] factual issues."46
But that ruling is simply contrary to the plain language of the hearing notice
and such an issue cannot be fairly found within its four corners.
Although the considerable passage of time since the original hearing before
the Special Master makes the evidence of Mr. Husted's job performance at
GPUN useful in assessing whether the public health and safety require the
continuation of the license condition, only the Commission can expand the
subject matter of a hearing. That principle is so fundamental to the agency's
adjudicatory process that we simply cannot gloss over the addition of this issue
to the proceeding by the trial judge even though such a step admittedly would be
an easy and practical way to resolve the case. Indeed, because maintenance of
the public heallh and safety, not punishment, is the purpose behind every license

441.1.

45 Report and Order m Initial Prehearl~g Cmf=nee (February Z7, 1986) at S.
46 1.1. al 12.
'
The trial judge also 100ghl to justify the additim of this issue by relying upa! the Commission's hearing
notice. He stste<! thsl the notice "calls for whal is a tk fIO.a hearing to provide 'Mr. Husted with an opportunity to
demonstrate his fitness for the position al issue. '" Report and Order m Initial Prehearing Conference (February
27, 1986) al S. By taking the quoted language from the hearing notice entirely 001 of context, however, the judge
below misapprehended the meaning of the Commission's notice.
As we pointe<! 001 previously (supra p. 469), al the same time he requeate<l a hearing, Mr. Husted asked
the Commissim to expand its scope to include the question of whether Mr. Husted should be excluded from
the positions covered by the stipulation between the Commonwealth of Pennsylvania and OPUN. Mr. Huste<!'s
request was premised upon the fatt thsl an expanded hearing "would involve cmsideration of the lime factual
issues IS would the proffered hearing." 50 Fed. Reg. at 37,098. In granting his request in the hearing notice, the
Commission relied upon the fact thaI the factual issues woold remain the lime 10 no additimalagency resources
would be required. II then stste<!:
The Commissioo recognizes the rights of the patties to this Stipulation. Nonetheless, the Stipulation
resulte<!, atleaSl in part, from an NRC proceeding to which Mr. Husted was not a party. Therefore, in
fairness to Mr. Husted the Commission has decided to granl Mr. Husted's requesl for an expanded scope
of hearing. This will provide Mr. Husted with an opponunity 10 demonstrate his fitness {or the positions
at issue, and, if results of the hearing-are favorable to Mr. Husled, he can then Iske up the Stipulation
with OPU Nuclear and the Canmmwealth.
SO Fed. Reg. al 37,099. A. is evident from the full text, the language quoted by the trial judge does nOllUpport
his expansive IClding of the Ccmmissi~'s hearing notice.
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condition, it is not unlikely that the Commission would have included this issue
in the original hearing notice had the matter been brought to its attention.
Accordingly, we certify to the Commission the question whether it wishes to
expand retroactively the subject matter jurisdiction of the proceeding to include
the issue of Mr. Husted's job performance at GPUN. Because that evidence is
already in the record no further hearing is necessary. When the Commission
responds to the certified question, we will then decide the appeal. As we have
explained, the evidence of Mr. Husted's job performance requires that the license
condition barring Mr. Husted from his former position be vacated. On the other
hand, if that evidence is excluded from the record, we must affirm the trial
judge's result
It is so ORDERED.
FOR THE APPEAL BOARD
C. Jean Shoemaker
Secretary to the
Appeal Board
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION
ATOMIC SAFETY AND LICENSING BOARD
Before Administrative Judges:
John H Frye, JII, Chairman
Dr. Oscar H. Paris
Frederick J. Shon

In the Matter of

Docket No. SO-322-0L-S
(ASLBP No. 86-S34-01-0L)
(EP Exercise)

LONG ISLAND UGHTING ;
COMPANY
(Shoreham Nuclear Power Station,
Unit 1)

December 7, 1987

Board concludes that th'e February 13, 1986 Exercise of LILCO's offsite
emergency plan for the Shoreham Station did not comply with, IV.F.1 of
Appendix E to 10 C.F.R. Part 50 in that the following portions of the plan
were not tested: transmission of an EBS message to and authentication of that
message by the EBS radio station; school emergency plans; ingestion exposure
pathway emergency plans; and coordination and communication between LERO
and special facilities.
EMERGENCY PLANS:

!

SCOPE OF INITIAL EXERCISE

Paragraph IV.F.1 of Appendix E to 10 C'p.R. Part 50 requires that the initial
full-participation exercise, which is required prior to operation in excess of 5%
of power, must test as much of the plan as is reasonably achievable and must
include participation by alII response organizations within both the plume and
ingestion exposure EPZs.
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EMERGENCY PLANS:

SCOPE OF INITIAL EXERCISE

Where local government action or the lack of federal standards prevents the
testing or evaluation of a portion of an emergency plan, testing of that portion
is deemed to be not reasonably achievable.
TECHNICAL ISSUE DISCUSSED
Statistical validity of FEMA's sampling technique.

APPEARANCES
Donald P. Irwin, Lee B. Zeugin, Kathy E.B. McCleskey, and Jessine
A. Monaghan, Hunton & Williams, Richmond, Virginia, for the Long
Island.Lighting Company.
Lawrence Cae Lanpher, Karla J. Letsche, and Michael S. Miller, Kirkpatrick
& Lockhart, Washington, D.C., for Suffolk County, New York.
Richard J. Zahnleuter, Albany, New York, for Mario M. Cuomo, Governor
of the State of New York.
Oreste R. Pirro, Charles A. Barth, and George E. Johnson, Bethesda,
Maryland, for the Nuclear Regulatory Commission Staff.
William R. Cumming, Washington, D.C., for the Federal Emergency Management Agency.

PARTIAL INITIAL DECISION

Introduction
In this Partial Initial Decision, we address the question whether the February
13, 1986 Exercise of the offsite emergency plan for the Shoreham Nuclear Power
Station satisfied the terms of 10 C.F.R. Part 50, Appendix E, , IV.F.1. That
provision states the requirements for initial exercises of offsite emergency plans
for power reactors that must occur prior to commercial operation. This question
was presented by Contentions EX-15 and EX-16, which assert that the Exercise
was too limited in scope, and by Contention EX-21, which asserts that the
sample sizes used by FEMA were too small to support its conclusions. We have
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concluded that, because oCthe failure to test certain functions, the Exercise did
not meet the requirements of, IV.F.1.
The issues raised by these contentions present questions not previously
resolved in an adjudication. Our conclusions on those questions may have a
substantial impact on the posture of this proceeding. Thus, while we are still
considering the parties' positions with respect to LERO's performance during
the Exercise, we have decided to issue this Partial Initial Decision detailing the
reasons for our conclusion' in advance of our decision on the remainder of the
contentions. We believe this to be consistent with the Commission's direction
to expedite this proceeding to the maximum extent consistent with fundamental
fairness.
,
This case represents the first time that, because of state and local government
opposition to its application, a power reactor operating license applicant has
taken on the entire responsibility for offsite emergency preparedness. Long
Island Lighting Company i ("LILCO") has done this by preparing an offsite
emergency response plan,: known as the "SNPS Local Offsite Radiological
Emergency Response Plan" ("LILCO Plan"), and by setting up an organization
that would implement the Plan in an emergency, known as "LERO" (Local
Emergency Response Organization). LERO is composed primarily of LILCO
employees and contractors, working with support organizations such as the
American Red Cross, the U.S. Coast Guard, the U.S. Department of Energy,
and various bus, ambulance, and service companies. See LILCO Plan, Chap. 2.
The adequacy of offsite preparedness was extensively considered by the Li·
censing Board in proceedings spanning 1983 through 1985. Intervenors Suf·
folk County, the Shoreham Opponents Coalition, the Town of Southampton, the
North Shore Coalition, and New York State raised issues regarding the planning
aspects of the LILCO Plan. After hearing, the Licensing Board issued a Partial
Initial Decision ("PIO'') on offsite emergency planning. See LBP·85·12, 21 NRC
644 (1985). The PIO included findings of fact and conclusions of law on issues
of human behavior, credibility, conflict of interest, EPZ boundary, LERO workers, training, notification, information to the public, sheltering, protective action
recommendations, evacuation, special facilities, schools, ingestion pathway, loss
of offsite power, strike by LILCO employees, and legal authority issues.
After further hearings on the issue of relocation centers, the Licensing Board
issued a concluding Partial Initial Decision on emergency planning, ruling on
the relocation center issues 'and on whether the LILCO Plan provides reasonable
assurance that adequate protective measures can and will be taken in the event
of a radiological emergency at Shoreham. LBP-85-31, 22 NRC 410 (1985). The
Board found that it did not The Board found that there is not "anything unique
about the demography, topography, access routes, or jurisdictional boundaries in
the area in which Shoreham is located. To the contrary, the record fails to reveal
any basis to conclude that it would be impossible to fashion and implement
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an effective offsite emergency plan for the Shoreham plant." However, the
Board noted that its inability to find reasonable assurance stemmed in large part
from Suffolk County's and New York State's opposition to the plant. [d. at
427. Portions of these decisions on offsite emergency planning were appealed;
certain aspects were remanded for further consideration before another Licensing
Board, and some are still pending appeaJ.1
On June 20, 1985, the NRC, at LILCO's request, asked FEMA to conduct
an Exercise to test offsite emergency preparedness at Shoreham based upon the
LILCO Plan. In a one-day Exercise held between 05:30 and 16:00 on February
13, 1986, a team of thirty-eight federal evaluators observed and graded LERO's
performance pursuant to that Plan. The results of the Exercise are set forth
in a Post-Exercise Assessment issued by the Federal Emergency Management
Agency on April 17, 1986 (''FEMA Report"), which was admitted into evidence
as FEMA Exhibit 1.
In a motion dated March 7, 1986, Suffolk County, New York State, and
the Town of Southampton ("Intervenors") requested that the Commission advise
the parties to this proceeding of their procedural responsibilities concerning
any hearings on the February 13, 1986 Exercise. LILCO and the NRC Staff
responded later that month; LILCO requested the appointment of a board to
hear exercise-related matters and the conduct of expedited hearings. On June 6,
1986, the Commission ordered "immediate initiation of the exercise hearing to
consider evidence which Intervenors might wish to offer to show that there is
a fundamental flaw in the LILCO emergency plan." CLI-86-11, 23 NRC 577,
579 (1986). It directed the Chairman of the Atomic Safety and Licensing Board
Panel to appoint a Board consisting of the members of the Board that issued
the PID, if they were available. It directed that Board "to expedite the hearing
to the maximum extent consistent with fairness to the parties, and to issue its
decision upon the completion of the proceeding." [d. at 582.
1 ill.CO took appeals at Ihree issues from the PID (IegaIauthority, conflict of intcrcst, and lack of IlItc plan) and
one issue fran the concluding PID (concerning the number of persons who might scclc monitoring). Intervenors
appealed a host of issues from both PIDs. The Appeal Board ICVCI'cd llLCO', legal authority appeals from the
factual appeals, and affirmed the licensing Board', findings on llLCO', preemption, tealisrn, and immateriality
arguments. ALAB·818, 22 NRC 651 (1985). On review the Comrnission JeYClSed, dcfening consideration of
the preemptiat question while remanding at the Jellism and immateriality arguments. CU·86-13, :2A NRC 22
(1986). The licensing Board has not yet initiated proeccdings at the Jellism Jemand.
The Appeal Board initially took up only Intervenors' raetualappcals; it aflinned the licensing Board at most
findings but remanded four issues: (I) EPZ me; (2) role catfliCl/sdlooi bus drivers; (3) hospital evacuation
plans; and (4) dcnial of discovery and evidential)' rulings rdating to receptiat center issues. ALAB·832, 23 NRC
135 (1986). On petitiatS for review, the Commissiat accepted review of just Ihree issues, two Catceming EPZ
me and the third catccrning hospital evacuation plans. Order of September 19, 1986. In CU·87·12, 26 NRC
383 (1987), the Comrnissiat aflinncd the remand of the hOllpitaI evacuation issue and JeYCrSCd the remand of the
two EPZ aizc issues. Upat the Commissiat', .uggestiat in CU·86-13, the Appeal Board considered llLCO',
appeals, ruling in ULCO', ravor on eatflict of interest and Jemanding on the absence or a IlItc plan. ALAB·847,
:2A NRC 412 (1986). The issue of the ,uitability of the reception centers was litigated recently berOte the 01.-3
Board; that Board has rcecntly resolved the IlItc plan issue by ,ummary dispositiat. IllP·87·30, 26 NRC 425
(1987).
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The litigation of the Exercise issues proceeded. The Intervenors in this phase
of the emergency planning litigation are Suffolk County, New York State,
and the Town of Southampton, although the Town of Southampton did not
participate in the prehearing conferences or the hearing. On August I, 1986,
Intervenors submitted 162 pages of contentions which were ruled on by the
Board in an unpublished Prehearing Conference Order of October 3, 1986. That
Order prompted a motion for reconsideration from FEMA and objections
from Intervenors. In an unpublished Memorandum and Order of December
II, 1986, we clarified and largely reaffirmed the October 3 Order. FEMA
sought interlocutory review of that portion of the latter Order that reaffirmed
the admission of Contentions EX-IS and EX-16 which are decided herein. Its
petition was denied in ALAB-861, 25 NRC 129 (1987).
The hearings on Contentions EX-IS and EX-16 began on May 13,1987, with
LILCO's witnesses and continued through May 15.2 Tr. 5961-6247. LILCO's
panel resumed the stand and completed their testimony on May 20. Tr. 6801978. LILCO's witness on Contention EX-21 testified on May 26.3 Tr. 7255354. New York Slate and Suffolk County presented testimony on Contentions
EX-IS and EX-16 beginning on May 20 and concluding on May 21.4 Tr. 69187250. Suffolk's witness on Contention EX-21 testified on May 26 and June 18.5
Tr. 7354-411, 8876-915, respectively. FEMA presented its entire testimony June
9 through 12, 16 and 17.6 Tr. 7446-8750. Staff presented testimony on June 18.7
Tr. 8764-876.
All of the proposed findings of fact and conclusions of law submitted by
the parties on Contentions EX-IS, EX-16, and EX-21 have been considered in
formulating this Decision. Those not incorporated directly or inferentially in
this Decision arc rejected as unsupported in fact or law or as unnecessary to the
rendering of this Decision.

2 LILCO'I EX·15 and EX.16 testimony was presented by Clules A. O.verio and Dennis M. Bebr.lt was admitted
LILCO Exhibit 12 Tr. 5968.
3 LILCO's testimony 00 EX·21 was presented by Clades A. Oaverio. It was admitted IS LILCO Exhibit
21. Tr. 7267, 7359.
4This testimooy was presented by James C. Baranski, William Lee Colwell. Lawrence B. CZtth, Gregory
C. Minor, Junes O. Papile, Clades B. Perrow, Frank R. Petrone, and Harold Richard Zook. It was admitted as
New York State Exhibits 1.2. and 3. Tr. 7080. Mr. ZooIc withdnow for personal n:asoos. Tr. 7054.
5 Suffolk'i pnofi1ed testimony was sponsored by Gary A. Simon and Stephen Cole. The Latter was unavailable to
testify and the testimony was corrected appropriately. It was admitted as Suffolk County Exhibit 99. Tr. 7354-59.
6 FEMA 's testimony was pn:sented by Roger B. Kowieski, Joseph IL Keller. and Thomas E. Baldwin. It was
admitted IS FEMA Exhibit 5. Tr. 7453. In general, we found FEMA's testimony to be forthright. candid, and
unbiased. It has been most valuable to us in the pnopuation of our decision on these and the n:maining issues.
7 Staff'. testimony was presented by She1doo Schwartz and Bernard lL Weiss. It was admitted as Staff Exhibit
I. Tr. 8765.

IS
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Discussion
I.
A.

CONTENTIONS EX-IS AND EX-16

The Allegations

Contentions EX-IS and EX-16 allege that the February 13, 1986 Exercise
of the LILCO Plan was not a "full-participation" exercise as defined in NRC
regulations. Intervenors allege that the Exercise did not yield meaningful results
on implementation capability as required by 10 C.ER. § 50.47 in that it did not
include demonstrations or evaluations of (1) major portions of the LILCO Plan
or (2) the emergency response capability of many persons and entities relied
upon for Plan implementation.

n.

The Regulatory Scheme
The Commission's regulations bearing on these contentions state:
A Cull-participation' exercise which tests as much of the licensee, State and local emergency
plans as is reasonably achievable without mandatory public participation shall be conducted
for each site at which a power reactor is located for which the first operating license for that
site is issued after July 13, 1982. This exercise shall be conducted within two years before
the issuance of the first operating license for full power (one authorizing operation above
5% of rated power) of the first reactor and shall include participation by each State and local
government within the plume exposure pathway EPZ and each State within the ingestion
exposure pathway EPZ. • • •

4 'T-ull participation" when used in conjunctim with ttnergency preparedness exercises for a particular lite
means appropriate offsite local and State authorities and licensee personnel physically and actively take
part in testing their integrated eapability to adequately assess and respond to an accident at a ccmmcrcia!
nuclear power plant. "Full participation" includes testing the major observable portims of the onsite and
offsite ttnergency plans and mobilizatim of State, local and liccnscc pcrsmnel and other resources in
sufficient numbers to verify the capability to respond to the accident scenario.

10 C.ER. Part 50, Appendix E, fIV.F.l; 52 Fed. Reg. 16,823, 16,829 (May 6,
1987).
While the parties have focused principally on the terms of the quoted
paragraph of the regulation, it is necessary to understand how that paragraph fits
into the scheme of the provision dealing with exercises in order to understand
the Commission's intent with regard to the scope of the exercise required prior
to reactor operations in excess of 5% of rated power at a particular site (hereafter
referred to as the "initial exercise"). The structure of f IV.F, which contains the
quoted paragraph as well as four others dealing with exercises, makes it clear
that the initial exercise is to meet certain requirements that do not apply to
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subsequent exercises. After providing that exercises are to be conducted, that
provision lays down requirements applicable to initial exercises in ~ I, requires
annual licensee exercises in ~ 2, requires that state and local government plans
for each operating reactor site be exercised biennially with either full or partial
participation (hereafter referred to as "biennial exercises"), and sets standards
governing the frequency of both full and partial state and local government
participation in ~ 3, provides for remedial exercises in ~ 4, and requires critiques
of exercises in ~ 5.
.
The quoted paragraph· is unique in this scheme in that it requires full
participation in the initial exercise for a site by each state and local government
within the plume exposure pathway EPZ and each state within the ingestion
exposure pathway EPZ. In contrast, ~ 3, while requiring full participation in at
least one exercise at least biennially by each state and local government, permits
partial participation with respect to any given site if the state or local government
has fully participated at another site. Further, ~ 3 allows a state that is included
in any ingestion exposure pathway EPZ to exercise its related emergency plans
only every 5 years.
Moreover, ~ 1 states that the initial exercise is to "[test] as much of the licensee, State and local emergency plans as is reasonably achievable without
mandatory public participation . . . ." No similar requirement is placed on subsequent exercises. Clearly, , 1 states requirements for state and local participation in initial exercises, which are unique to those exercises.
Thus it appears that the definition of "full participation" found in footnote
4 applies to both initial and biennial exercises, and that, IV.F.1 places certain
requirements on initial full-participation exercises that do not apply to biennial
full-participation exercises.
C.

LILCO's and Starr's Positions

LILCO nonetheless takes the position that there are no additional requirements placed on initial full-participation exercises. Staff agrees. LILCO notes
that the Commission's regulations, as originally adopted in 1980, contained a
requirement that offsite exercises for all plants - whether achieving their fullpower licenses for the firsttime or already licensed - must test "as much of the
licensee, State and local emergency plans as is reasonably achievable without
mandatory public participation." This condition applied to all offsite exercises
until the paragraph was amended in July 1984. LILCO states that during this
period, exercises deemed "full scale" omitted various elements such as ingestion
pathway and recovery!rcemry, citing Tr. 7208-12 (Papile, Baranski).
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LILCO notes that the July 1984 amendment relaxed the frequency of fullparticipation exercises for sites with operating licenses. 8 See 49 Fed. Reg.
27,733-35 (July 6, 1984). In so doing the Commission revised the language
of,IV.F.l to read essentially as it appears today, aside from a few unrelated
differences. LILCO maintains that this amendment addressed only the frequency
of exercises and was not intended by the Commission to make substantive
changes in the scope of initial and biennial full-participation exercises. Tr. 621920 (Behr); Tr. 6191, 6853 (Daverio).
LILCO correctly notes that the sentence structure:
A full participatioo exercise which tests as much of the licensee. State and local emergency plans as is reasooably achievable without mandatory public participation shall be
cooducted •••

is ambiguous because it confuses the grammatical rules concerning restrictive
and nonrestrictive clauses. However, LILCO believes that the grammatical
confusion is largely cleared up by the derivation of the sentence which shows
that (1) the phrase "full-participation" exercise (and its apparently synonymous
predecessor "full scale" exercise) applied to both initial exercises and plants that
already held full-power licenses, (2) exercises run during that period omitted
various plan elements, yet were still found to comply with the Commission's
regulations, and (3) there was no intent on the part of the Commission, evident
from the Statement of Consideration in the 1984 amendment to the rule, to alter
the general applicability or meaning of the phrase.
LILCO finds support for its position in the preface to the Commission's latest
revision to these rules. See 52 Fed. Reg. 16,823-29 (May 6, 1987). It notes that
when the Commission revised its rules in 1984, it did not make a similar change
regarding the required frequency of initial full-participation exercises. However,
concerned about scheduling burdens as a result of a judicially imposed requirement to subject exercise results to the hearing process as well as the resource
burden placed on state and local governments by the requirements for annual
full-participation exercises, on May 6, 1987, the Commission revised its rules
to require a full-participation exercise within 2 years prior to the full-power
licensing of a power plant - the same scheduling requirement mandated for
full-participation exercises after licensing. 52 Fed. Reg. at 16,824.
In response to comments filed by citizen groups that opposed this latest rule
change on the basis, inter alia. that it ignored a previously drawn distinction

81t is interesting to note that the July 1984 amendment transformed, statement that the initial exercise for, site
should permit each ltate and local government within the plume exposure pathway EPZ and each ltate within the
ingcsUoo exposure pathway to participate into '.requirement that they participate. while dropping the requirement
that biennial exercises test "as much of the ••• plans as is rcasooably achievable. • • ,'.
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between pre- and post-operational exercises, the Commission said there was no
reason to treat NTOLs and. operating plants differently:
The Commission has. • • been left with a regulatory scheme for frequency of full participation emergency preparedness exercises that treats sites with an operating license differently
than sites without an operating license. The Commission does not believe this disparity in
treatment is warranted. • • •

52 Fed. Reg. at 16,826.
As in the 1984 rulemaking, there is no discussion in the Statement of Consideration of imposing any special additional substantive requirements regarding the
scope of initial exercises. LILCO believes that such additional requirements are
a concept the Commission almost surely would have mentioned in the context
of its remarks had it intended a substantive scope change for NTOLs, especially
in light of the fact that in practice, no distinction had historically been made
between operating sites and NTOLs.9

D.

Intervenors' Position

Intervenors do not share LILCO's view. They begin with the proposition
that. in 1IV.F.1 of Appendix E, the Commission addresses the scope of the
initial full-participation exercise prior to reactor operations in excess of 5%
of power. Their testimony, Intervenors maintain, demonstrated that. prior to
the initial full-participation exercise, there is no "track record" regarding the
capabilities or preparedness related to that particular site. Accordingly, it makes
sense that the initial full-participation exercise be comprehensive. NYS Exh. 1
at 25. Intervenors believe that this is an especially important consideration for
Shoreham because implementation of the Plan is largely dependent upon LILCO
personnel whose everyday work does not include emergency response.
Intervenors find support for this interpretation in the regulatory history~ They
believe that the Original requirement of Appendix E that all sites, regardless
of their previous operating history, "test[) as much of the licensee, State, and
local emergency plans as is reasonably achievable without mandatory public
participation •••" (45 Fed. Reg. 55,413, col. 1 (1980); see Tr. 7102 (petrone))
made sense because, at that time, there was no track record of performance at
any site.
Intervenors believe that. in dropping the requirement that operating plants
"test[] as much of the. • • plans as is reasonably achievable without mandatory
,

9 Staff also makes this argument. AdditionaUy. Staff .tates that the notion that the initial exercise may lead to
major changes is probably an illusion, citing the fact that neither FEMA not Staff has found this to be the case.
Staff urges us not to "reid into" ~ IV.F. I any additional requirements for initial exercises. See Staff', Proposed
Hndings at 3()'31. However, those additional requirements Ire clearly ,tated in that paragnoph.
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public participation ••." in 1984, the Commission indicated its intent that initial full-participation exercises should be more complete than full-participation
exercises at operating sites. Indeed, in relaxing the exercise frequency requirement from 1 to 2 years, the Commission noted that by 1984, it had gained experience at about 150 exercises. See 49 Fed. Reg. 27,735, col. 1 (1984). While
the Commission did not expressly link this', experience to its removal of the
"as much as reasonably achievable" language, the rationale for the change in
exercise frequency applies to that change as well.
E.

Legal Conclusion

Intervenors read the regulation correctly. It is clear that the July 1984
amendment did make substantive changes in the required scope of initial and
biennial exercises.10 Despite the ambiguity in footnote 4, LILCO's arguments
simply do not overcome the clear language of, IV.F.1. Consequently, we do not
find it necessary to address Intervenors' arguments in support of their reading.
Suffice it to say that although the Commission has found it necessary to amend
the regulation twice, it did not see fit to change these clear requirements or,
for that matter, to specifically address them in a statement of consideration
accompanying either a proposed or final rule. lI
Our conclusion concerning, IV.F.l makes it unnecessary for us to consider
the parties' positions regarding the interpretation of the definition of full participation found in footnote 4 of that paragraph. Because the initial exercise must

10 Su note 8, supra.
11 The Ianguasc quoted by ULCO from the Statement of Consideration supporting the rule permitting initial
exercisea to be conducted within 2 years, rather than 1 year, of ccmmerclal operation doea not dictate I contruy
conclusion. That IanguaSC, when placed in context. was directed to the problem posed by the necessity to complete
both In exercise Ind Iny related litigation within I I·year time period Ind limply points to the fact thlt there is
no reason why the initial exercise should occur within I aborter time period than subsequent exercisea. It does not
contradict the clear language of 11 IV.F.I. Indeed, logic would suggest that. hiving mandated the more complete
initial exercise prior to licensing. the Commission could well rely on its results for It least u long I period IS
that which would Ipply to the less complete biennia! exercisea.
ULCO Ilso reliea on Planning Standard N ofNUREG·06S4/FEMA·REP·I (llLCO Exh. 12, Attach. C). FEMA
Guidance Memorandum (GM) PR·I (id., Attach. E), and draft GM EX·3 (id., Attach. 0). ULCO's witnesses argued
that this guidance is directly Ipplicable. They luempted to point (1) to explicit references in FEMA Guidance
Memoranda to the NRC', Appendix E regulations (fr. 6199·200, 6222,6235·38,6242,6804-05 (Daverio, Behr»;
(2) to languasc Ippearing in Appendix E that is echoed by languasc in FEMA Guidance Memoranda (fr. 6822·23
(Behr», and in NUREG·06S4 Planning Standard N (fr. 6184·85 (Daverio»; and (3) to their understanding of the
real·world interrelationship between FEMA Ind NRC IS I result of their practical experience in the emergency
planning lrea (fr. 6184·85,6190-92. 6231·33, 6242-44, 6815·23 (Daverio, Behr». ULCO believes that FE~A
Ind NRC Staff witnesses Igreed that the FEMA guidance documents Ind NUREG·06S4 Ire Ipplicable. Su FEMA
Exh. 5 It 89·90; NRC Exh. 1 It 5; Tr. 7492 (Keller); Tr. 7620-21 (Keller, Kowieski).
While this guidance may Iccurately reflect the practice that Staff Ind FEMA have followed in conducting
exercises, I cursory perusal of it reveals that it either ignores the distinction between initial and biennia! exercises
or was intended to be limited to biennia! exercises. Thus, it is of no value in understanding the Idditional
requirements for initia! full·participation exercises. Moreover, because it is guidance only and does not rise to the
status of I regulation, it does not override the clear language of,IV.P.I.
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be more comprehensive than the biennial exercises, a jortiori an exercise that
meets that requirement will qualify as a full-participation exercise.

F.

The Alleged Omissions from the Exercise

We now consider whether the facts alleged in these contentions demonstrate a
fundamental flaw. Intervenors point to certain specific omissions and inadequacies in the Exercise in support of their views. For purposes of this discussion,
these have been grouped under the standard exercise objective to which they
relate.

1.

Alert and Notification

Standard exercise objective 13 governs this topic. It provides: Demonstrate
the ability to alert the public within the lO-mile EPZ, and disseminate an initial
instructional message, within 15 minutes. This objective was evaluated under
the following Emergency Operations Center (EOC) objectives:
13. Demonstrate the ability to provide advance coordination of public
alerting and instructional messages with the State and county (State
and county participation simulated);
14. Demonstrate the ability to activate the prompt notification siren
system in coordination with the State and county (State and county
participation simulated);
15. Demonstrate the capability for providing both an alert signal and an
informational or instructional message to the population on an areawide basis throughout the 100mile EPZ within 15 minutes (to be
simulated); and ;
21. Demonstrate the ability to prepare and implement EBS in a timely
manner (to be simulated within 15 minutes after command and control
decision for implementation of protective action recommendations).
FEMA Exh. 5 at 97; FEMA Exh. 1 at 10.
FEMA concluded that objectives EOC 13, IS, and 21 were met, while EOC
14 was partly met See FEMA Exh. 1 at 33-34, 38. Intervenors assert that
the scope of the Exercise and the participation of response organizations was
too limited with respect to these objectives. Specifically, Intervenors assert that
"[p)rocedures for the actual notification of the public and actual issuance of
emergency information and protective action recommendations to the public
. . • were excluded from the exercise, in that sirens, the LILCO EBS system,
and WALK Radio were not tested, used, demonstrated, or involved in the exer-
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cise.11 Thus neither the notification capabilities of LILCO or WALK Radio
personnel, nor the notification capabilities of LILCO's EBS system, were
evaluated during the exercise." Contention EX-15A. See also Contentions EX16C, EX-160, and EX-24.
Additionally, although Intervenors asserted in Contentions EX-15B and EX18C(iv) that procedures for notifying and issuing protective action recommendations to the public in the water portion of the EPZ were excluded in that the
U.S. Coast Guard did not participate, in their prefiled testimony (NYS Exh. 1
at 119), they state that they have no basis on which to dispute LILCO's and
FEMA's accounts of the Coast Guard's participation. See LILCO Exh. 12 at
33-34; FEMA Exh. 5 at 108-09. Consequently, we have not further considered
these contentions. However, in our discussion of EOC 16, we address Intervenors' position stated in Contention EX-16B that the testing of the implementation of protective action recommendations in the water portion of the EPZ was
inadequate.
There is no dispute concerning the sirens, EBS system, and WALK Radio. All
parties acknowledge that the sirens were not sounded, no EBS messages were
broadcast, and WALK Radio did not participate. FEMA concluded that the
sirens should be sounded in the future (FEMA Exh. 1 at 34; FEMA Exh. 5 at
106, 123), and the FEMA witnesses voiced their opinion that this test should
occur prior to operation at more than 5% of power, although they were uncertain
whether such a regulatory requirement exists. Tr. 8383-87. Such a test would
necessarily involve the broadcast of a test EBS message to inform the public
of the reason the sirens were sounded. Tr. 7553-54. More importantly, FEMA
agreed with Intervenors that the test of the alert and notification system was not
as complete as FEMA normally expects (fr. 7563-65), and that there was no
evaluation of WALK Radio's capability to carry out its responsibilities under
the Plan (fr. 7579).
LILCO notes that certain legal developments prevented the testing of the
alert and notification system. Specifically, a February 1985 decision of the New
York Supreme Court in Cuomo v. ULCO (ConsoI. Index 84-4615) raised the
possibility that any sounding of sirens or broadcast of EBS messages might be
deemed to be an unlawful exercise of police power. In January 1986, the Suffolk
County legislature adopted Local Law 2-86 which imposed civil and criminal
sanctions on anyone participating in an exercise activity that could affect the
general public. Although that law was enjoined as unconstitutional in ULCO
v. County of Suffolk, 628 F. Supp. 654, 666 (E.O.N.Y. 1986), that decision,

11 Contention EX·16E asserts tNt Mmcting EwlultionS.InC., which has responSIbility to verify siren opention
and to assess the progress of any cwcuation, did not panicipatc in the Exercise. Because the lirenS were not
sounded and no actual cwcuation was dcmonstntcd, we find tNt there was no need for Mmcting EVlllustions to
psnicipatc. Su Intervenors' Proposed FIndings at 43 n.51.
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coming only 3 days prior to the Exercise, was too late to permit a test of the
alert and notification system to be inserted into the Exercise. LILCO maintains
that the system was tested.to the fullest extent possible. See LILCO Exh. 12 at
16-17.
Intervenors do not agree. They believe that the failure to activate the sirens
and EBS system and to interact with WALK Radio is significant in determining
whether the Exercise met. the standards for full-participation exercises. They
testified that it was standard practice in FEMA Region 2 to sound the sirens
and air a test EBS message. Tr. 7149. They believe that the sounding of the
sirens and accompanying radio broadcasts are a "major observable portion" of
the Plan as that term is used in 10 C.F.R. Part 50, Appendix E, , IV.F. They
also believe that the failure to activate also necessarily precluded observation and
evaluation of critical mechanical and human interactions. Tr. 7183. Specifically,
they believe that the following elements were omitted:
1.

sounding of the sirens;

2

broadcast of an EBS message;

3.

activation of tone alert radios;

4.

contact with WALK Radio; and

S. authentication of the EBS message by WALK.

Tr.7182-84.
LILCO maintains that what was done at the Exercise was sufficient to
constitute full participation and that the untested mechanical aspects of the
system will be demonstrated during a so-called FEMA-REP-I0 test (LILCO
Exh. 12 at 32). Given the County's efforts to preclude any testing of the alert and
notification system at the Exercise, it ill behooves the Intervenors to complain
that steps one through three above were not carried out at the Exercise. Moreover,
those efforts clearly dictate the conclusion that testing of these portions of the
Plan was not reasonably achievable. Consequently, we do not consider their
omission in determining whether the requirements of, IV.F.l were met. l3
The last two items, which concern the lack of communication with WALK
Radio, present a different question. The record docs not reflect whether the
County prevented their inclusion in the Exercise, and LILCO concedes that
their inclusion would not have involved mandatory public participation. See
Tr. 6828-33 (Daverio). However, LILCO maintains that the interaction with

t3nus conclusion also applies to Intervenors' Contention EX·ISC, which asserts that there was no evaluation oC the
adequacy oCLERO', public inConnation materials. The loca11aw enacted by the Suffolk County legislature similarly
prevented any distn"bution or those materials and thus prevented any evaluation or their adequacy as a part oC the
Exercise. We also nOle that there is no standard objective that coven the public inConnation materials. Tr. 8424-25.
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the EBS station is much more mechanical than Intervenors portray and that
FEMA was satisfied with LERO's performance in this regard. See LILCO's
Reply Findings, Vol. II, at 3 (comment on Intervenors' Proposed Finding
59). This may well be so. Nonetheless, FEMA found that LERO exhibited
weaknesses in communications skills.14 Clearly, accurate communication of the
text of EBS messages to the radio station which is to broadcast them is of
paramount importance. It is not a mechanical activity that appropriately can be
covered in a FEMA-REP-lO test. Consequently, we conclude that the testing
of communications with WALK Radio was reasonably achievable and should
have been included in the Exercise. We conclude that the alert and notification
system was partially tested at the Exercise.

2.

Emcuation of the EPZ

Intervenors assert that the Exercise failed to test various functions related
to this topic, which is governed by standard objective 15: Demonstrate the
organizational ability and resources necessary to manage an orderly evacuation
of all or part of the plume EPZ. This objective was evaluated under the specific
objectives EOC 16 and Field 9.
Intervenors assert in Contentions EX-ISH and EX-16B that implementation
of protective action recommendations in the water portion of the EPZ and by
transients on beaches and in parks was not adequately tested. In Contentions
EX-16K and EX-18C(i), Intervenors assert that the participation of certain
commercial bus companies, which arc relied upon to furnish buses in the event
of an evacuation, was too limited. In Contentions EX-18C(iii) and EX-18C(vi),
Intervenors also assert that the participation of the Nassau County Red Cross,
which is relied upon in connection with congregate care centers, and Nassau
County itself, which is relied upon to perform police functions in connection
with the coliseum, were both too limited. Finally, in Contentions EX-ISO and
EX-16H, Intervenors note that procedures related to evacuation ofEPZ hospitals
were not demonstrated and hospital officials did not participate in the Exercise.
Under EOC 16, FEMA evaluated LERO's organizational ability to manage
an orderly evacuation. FEMA observed LERO's ability to coordinate notification
of the public and access control on the waters of the EPZ with the Coast Guard.
FEMA Exh. 5 at llO; FEMA Exh. 1 at 34. FEMA also verified that the Coast
Guard simulated establishing a Maritime Safety Zone and simulated emergency
radio broadcasts to all shipping on the distress frequencies, as well as actually
dispatching a boat for access control, although there was no objective to evaluate
14 FEMA Issigned I deficiency to the communicatioos within the EOC Ind In ARCA becluse of the confusing
SUlC of EBS messages furnished to the press It the ENe. In our forthcaning decisioo on the contentions related
to LERO'. perlormance. we wiIllddress these matters in detail
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Coast Guard performance. See FEMA Exh. 5 at 109; Tr. 7661. FEMA did not
observe any other elements relevant to Contentions EX-15H and EX-16B under
either this objective or Field 9. FEMA believes that, in light of the fact that the
Exercise occurred in February, further evaluation of the challenged portions of
these objectives should await a summer exercise. See FEMA Exh. 5 at 111.
LILCO believes that there was an adequate demonstration of the implementation of protective action recommendations. See LILCO Exh. 12 at 34. Intervenors take the position that FEMA should have evaluated the Coast Guard's
ability to formulate a message and get that message to boaters within 45 minutes. They point out that the water portion of the EPZ constitutes approximately
50% of the EPZ which, during certain months of the year, might contain large
numbers of boaters. NYS Exh. 1 at 121.
The record indicates that the organizational ability and resources necessary to
manage an orderly evacuation in the water portion of the EPZ were adequately
tested. FEMA either observed or verified the actions that were taken in this
regard.
I
Contentions EX-16K and EX-18C(i) basically concern the participation of bus
companies that have agreed to provide buses in the event of an evacuation. In its
direct testimony, FEMA notes that it is standard practice in Region II to evaluate
a sample of bus companies at each exercise, taking care not to evaluate the
same sample at each exercise. In order to evaluate LERO's integrated capability
to provide buses, FEMA independently selected eight out of a total of fortythree transit-dependent general population bus routes to be run and "randomly"
picked the drivers to run them. FEMA Exh. 5 at 130-31. Each FEMA evaluator
who picked a driver accompanied that driver to the bus yard and along the
route. FEMA's records do not indieate whether these evaluators may have spoken
to bus company officials concerning the availability of buses. However, FEMA
did not, as it had indicated it would on page 73 of its testimony filed in this
proceeding on April 17, 1984, verify with the bus companies the actual number
of buses that were available. Tr. 7680-86.
Intervenors take the position that, first, FEMA's actions provide an inadequate
basis on which to conclude that an adequate number of buses would be available
and, second, those actions did not comport with its actions in other exercises
where it generally requires that all bus companies affected by the scenario
be contacted and verifies with those companies the number of buses that are
available. NYS Exh. 1 at 138-39. LILCO believes that there is no reason to
doubt that the bus companies would provide the number of buses to which they
have agreed, noting that the provision of buses is their only function, and thus
there is no reason why the bus companies should have had a greater role in the
Exercise. LILCO Exh. 12 at 41-42.
We agree with LILCO.. Clearly, what is involved is counting buses. Intervenors advance no concrete reason why this should be accomplished in con-
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nection with an exercise other than the fact that FEMA testified in 1984 that it
would do so. There does not appear to be any reason to doubt the bus companies' ability to provide buses and thus no reason to insist on a greater role in
the exercise for them."
Contentions EX-18C(iii) and EX-18C(vi) assert that the participation by the
Nassau County Red Cross and Nassau County was too limited. Intervenors
offered no direct testimony or proposed findings on these contentions, and we
see no need to further consider them.16
Contentions EX-15D and EX-16H assert that procedures related to the
evacuation ofEPZ hospitals should have been demonstrated and hospital officials
should have participated in the Exercise. Intervenors filed extensive direct
testimony on these contentions. NYS Exh. 1 at 92, et seq. FEMA points
out that sheltering is the primary protective action to be undertaken by EPZ
hospitals. Therefore, no objective was included concerning the hospitals and
there was no need for them to participate. FEMA Exh. 5 at 114-15. This is
in accord with the Licensing Board's holding that it was not necessary to plan
for the evacuation of hospitals. See LBP-85-12, supra, 21 NRC at 844. This
holding was, subsequent to the Exercise, remanded to the Licensing Board with
directions to require "the applicant to fulfill the same planning obligations with
regard to possible hospital evacuation as the Board imposed in connection with
the nursing/adult homes." The Board was directed by the Appeal Board to hold
the remand in abeyance pending instructions from the Commission. ALAB-832,
supra, 23 NRC at 154-57, 163. In CLI-87-12, supra, the Commission affirmed
the remand, but indicated that the Licensing Board might again conclude that
hospital evacuation need not be considered. In light of this, we conclude that
FEMA correctly excluded any objectives concerning hospitals from the exercise
scenario. Moreover, the fact that the Appeal Board directed that the remand be
held in abeyance, coupled with the Commission's decision to take review of
the Appeal Board's decision, dictates that FEMA's conclusion should remain
undisturbed.
We conclude that the exercise of the elements of LERO's organizational
ability and resources necessary to manage an orderly evacuation called into
question by these contentions complied with, IV.P.l.

15 Our ca!clusion is based on the fact that the bus canpanics' role is limited to providing buscs. Were they also
responsible for briefing, equipping. and dispatching drivers, our conclusion would be different.
16 FEMA notes that one Red Cross representative participated in the EOC throughout the Exercise and that leveral
pxrticipated at the Nassau County Coliseum and congregate care centers. FEMA Exh. 5 at 139. ULCO notes that
both the Red Cross and Nassau County participated. ULCO Exh. 12 at 4243.
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3.

Protectll'e Actions for Schools

Intervenors raise a number of issues under this heading which cut across several exercise objectives. First, standard exercise objective 19 provides: Demonstrate the organizational ability and resources necessary to effect an orderly evacuation of the schools within the plume EPZ. This objective was evaluated under
specific objectives EOC 20 and Field 16. Second, FEMA added specific objective EOC 18 which provides: Demonstrate the organizational ability necessary
to effect an early dismissal of schools within the 10-mile EPZ; and a corresponding specific objective, Field IS, which provides: Demonstrate a sample
of resources necessary to effect an early dismissal of schools within the 100mile
EPZ. The specific objectives added by FEMA are not covered by a standard
objective.
In their contentions, Intervenors assert that a demonstration of sheltering
of schoolchildren should have been included as an objective (EX-15E), that
there was no observation ~of the organizational ability necessary to effect an
early dismissal of schools (EX-lSF), that evacuation procedures for schools
were omitted from the Exercise (EX-I5G), and that the participation of school
officials and personnel, as well as school bus drivers, was too limited (EX-16F,
EX-16G, EX-26, and EX-18C(v».
FEMA testified that. pursuant to the Board's conclusion in LBP-85-12, supra,
21 NRC at 858, that "the written emergency plans required by New York State
are adequate to provide reasonable assurance that adequate protective measures
[at schools] can and will be implemented in the event of an emergency ••• ott it
did not adopt an objective that would have required a demonstration of the ability
to shelter schoolchildren. At the time he was preparing for the Exercise, FEMA's
Region II RAC Chairman, Roger Kowieski, was not aware of an evolving FEMA
policy that would have dictated that such an objective be included. Further, the
FEMA witnesses were of the opinion that school emergency plans are required
by the State Board of Education as a part of the school certification process. See
FEMA Exh. 5 at 116; Tr. 8394-421, 8596·99.
In its direct testimony, FEMA noted, in response to the allegation that
it did not observe any demonstration of the organizational ability to effect
an early dismissal of schools, that such an observation could not be made
because simulated telephonic advice not to open schools was given to school
officials by LERO officials from the latter's homes prior to reporting to the
EOC. FEMA Exh. 5 at 117. On cross-examination, the FEMA witnesses equated
early dismissal and not opening for the day. Tr. 7595, 7601. They testified that
the organizational ability necessary to effect either was demonstrated by the act
of telephoning the schools (Tr. 7599-601), and that while the telephone calls
were not observed by a FEMA evaluator, they were verified by interviewing
the individual who made the calls (Tr. 7595). Thus it appears that. although the
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telephone calls were not observed, FEMA nonetheless regards objective EOC
18 as having been met
Only the Shoreham-Wading River School District participated in the Exercise.
Tr. 6848, 6932. Therefore, FEMA based its conclusions with regard to objectives
Field 15 and 16 on interviews of those school officials and school bus personnel
and on actual observation of the completion of one school bus route using LERO
resources. FEMA Exh. 5 at 119. FEMA concluded that the simulated dispatch
of seventeen school buses to the Shoreham-Wading River High SchooP7 and
the release of students for transportation to their homes demonstrated these
objectives (FEMA Exh. 1 at 43), and that objective Field 16 was only partly
met by the Patchogue Staging Area with respect to the bus route run by a
LERO bus because of a 40-minute delay in dispatching the bus (FEMA Exh. 1
at 66). The FEMA witnesses believe that a greater degree of participation on
the part of the schools is necessary "in order to reach any kind of a conclusion
[concerning] the capability of school districts more generally to respond to
a Shoreham emergency" (Tr. 7603), and assigned an AReA recommending
that, in the future, all schools must be included in federally evaluated exercises
and drills (FEMA Exh. 1 at 41). FEMA had requested such participation prior
to the Exercise, but LILCO determined not to invite other school districts to
participate. Tr. 7605-09.
In its direct testimony, LILCO offered no explanation of its determination not
to invite more school districts to participate. On examination by Staff counsel,
LILCO's witness Daverio testified that he was aware of various resolutions
and other expressions of opinion concerning emergency preparedness attributed
to school districts and related organizations. See NYS Exh. 2, Attach. 7. The
following colloquy then took place:
Q Given the apparent position of these resolutions and petitions, would participation by the
schools have been a reasonably achievable objective, in your view, for the February 13th
exercise?
A

Given the resolutions as I think I said before, I didn't have direct knowledge that they
wouldn't participate but I would have a hard time believing they would have.

Q ••• was the same view expressed to you by ULCO management?
A

They expressed the view that they did not want to write the letter. And, I assume that
was the reason but I don't know.

Tr. 6973-75; see also Tr. 6848. This is the only explanation in the record of
LILCO's decision not to seek participation by the school districts, although
even Intervenors acknowledge that it is unlikely that the schools would have
17 Under the Plan. the Ichools utilize their own resoon:cs to implement protective actions with LERO providing
backup resources ifncccsury. ULCO Exit. 12 at 37; Tr. 694~1.
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participated if invited. Intervenors' Proposed Findings at 135. LILCO has
committed to seek broader participation by school districts in the future. Tr. 6953.
LILCO maintains that sheltering, early dismissal, and evacuation are activities
that are frequently carried out by schools under their existing emergency plans,
and consequently, they need not be exercised. Further, LILCO asserts that the
means to effect early dismissal were demonstrated, as well as LERO's ability
to assist in evacuation. See LILCO Exh. 12 at 36-38. On cross-examination,
LILCO's witnesses conceded that more schools should have been involved in
the Exercise. They adhered to their position, however, that one could infer from
the participation that in fact occurred and from the existence of emergency plans
in the schools that the affected schools could implement protective actions in
the event of a Shoreham emergency. Tr. 6951-53.
Intervenors have no substantial disagreement with the facts set forth above.
They argue that these facts show that FEMA did not conform to its normal
practices in the Shoreham Exercise insofar as its evaluation of school preparedness is concerned and that the Exercise did not conform to regulatory requirements. NYS Exh. 1 at 68-84.
All parties recognize that there must be more extensive school participation.
We agree that school participation is of great importance. The issue that we must
decide is whether the participation that did in fact take place was all that was
reasonably achievable. There is nothing in the record that indicates whether the
schools would have participated if asked. Indeed, we have only Mr. Daverio's
speculation, elicited by Staff counsel, on the reason LILCO management decided
not to issue the invitation when asked to do so by FEMA, and the probable
response of the schools had an invitation been iSSUed. LILCO bears the burden of
proof. See 10 C.F.R. § 2.732. It has not established that the school participation
that did take place was all that was reasonably achievable. Consequently, we
must conclude that greater participation was reasonably achievable. 18
Certain subsidiary issues concerning the scope of school participation are
raised by this record. We decline to decide them. It appears that at the time of
the Exercise, guidance on these issues was developing. GM EV-2, the purpose
of which is to provide guidance to federal, state, and local government officials
with respect to emergency preparedness for schools, came into existence in draft
form shortly before the February 13 exercise and was issued on November 13,
1986. As a result, the present policy with respect to participation by schools
in exercises differs from that which existed when the Exercise was planned
and executed. See NYS Exh. 2, Attach. 6; Tr. 8394-96, 8406-08. Given our
,
I

18 Were the burden of proof on Intervenors. we would be forced to conclude that they hid not dcmonstntcd that
greater ,chool participation was reasonably achievable. and consequently decide this issue in ULCQ's favor. This
is a rarc instance when. evidence establishing one condition or the other lacking, the issue must be decided against
the party bearing the burden of proof.
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conclusion that greater school participation was reasonably achievable, it makes
little sense to consider whether the policy with respect to schools in effect at
the time of the Exercise was both appropriate under the regulation and satisfied
by what transpired.

4.

Ingestion Pathway

This topic is covered by the following standard exercise objectives:
9. Demonstrate appropriate equipment and procedures for collection,
transport, and analysis of samples of soil, vegetation, snow, water,
and milk;
11. Demonstrate the ability to project dosage to the public via ingestion
pathway exposure, based on field data, and to determine appropriate
protective measures, based on PAGs and other relevant factors; and
12. Demonstrate the ability to implement protective actions for ingestion
pathway hazards. Contentions EX-lSI, EX-16A, EX-37A, EX-37B,
EX-37C, and EX-37D raise matters concerning the ingestion exposure
pathway.
None of these objectives were evaluated during the Exercise. FEMA takes
the position that not "all major planning and preparedness elements incorporated in the 35 exercise objectives . . ." need to be included in every full-scale
exercise. It notes that the NRC requested an exercise that emphasized a demonstration of response capabilities within the plume exposure EPZ and did not object when ingestion pathway objectives were not included. Tr. 7529-30. FEMA
also notes that there has not been a full-scale exercise of the ingestion exposure
pathway at any of the three operating nuclear sites in New York. Tr. 752628. Consequently, FEMA agreed with LILCO that ingestion pathway objectives
would not be included in the Exercise.19 FEMA Exh. 5 at 125-26.
LILCO's position is that ingestion exposure pathway objectives need not
be tested in order to qualify as a full-participation exercise. LILCO Exh. 12
at 39. Intervenors' position is contrary, although they concede that ingestion
pathway objectives are not currently included in exercises at other New York
nuclear sites. NYS Exh. 1 at 148-49. State officials testified that they have
refused to include such objectives until guidance concerning them is forthcoming
from FEMA. Tr. 7208-10, 7232-33. While FEMA apparently has accepted this
position on the part of New York State, it acknowledges that ingestion pathway
objectives could have been tested and that the major factor dictating that they
be excluded was the guidance emanating from Staff that "FEMA emphasize
evaluation of the functional areas of emergency preparedness related to the

19 LILCO takes the positioo that it wanted ingestion pathWIY objectives tested It the Exercise. Tr. 6837.
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demonstration of response capabilities within the plume exposure (10-mile)
Emergency Planning Zone." Tr. 7239; June 20, 1985 Memorandum for Richard
W. Krimm ofFEMA from· Edward L. Jordan of NRC.
Paragraph IV.F.1 clearly requires, in addition to testing as much of a plan as is
reasonably achievable, that each state within the ingestion exposure pathway EPZ
participate in the initial full-participation exercise. Thus both Connecticut and
LERO, substituting for New York, should have been included and the exercise
scenario should have included ingestion pathway objectives.2O It is unfortunate
that these objectives were excluded on the suggestion of the Staff. Nonetheless,
that circumstance cannot alter the fact that this Exercise did not meet the
requirements of ~ IV.P.1 in this respect
S.

Recovery and Reentry

Like the ingestion exposure pathway, this topic was not included in the
Exercise. It is covered by the following standard objectives:
34. Demonstrate the ability to estimate total population exposure; and
35. Demonstrate the ability to determine and implement appropriate
measures for controlled recovery and reentry.
Contention EX-15M asserts that recovery and reentry objectives should have
been included in the Exercise. FEMA excluded these objectives for largely
the same reasons that it excluded ingestion pathway objectives, plus the fact
that the U.S. Environmental Protectimi Agency had not promulgated final
guidance governing these activities. FEMA regards its decision in this regard
as consistent with its practice in other full-scale Region II exercises. FEMA
Exh. 5 at 128. On cross-examination, the FEMA witnesses indicated that, while
recovery and reentry is a !major observable portion of the Plan, the lack of
final guidance from EPA concerning doses that would be considered acceptable
on reentry meant that there was no standard against which to measure Exercise
performance. This situation led Region II to agree with New York State officials
that it was appropriate to exclude recovery and reentry objectives from New York
exercises. These objectives had been included until August 1983. Tr. 7673-79.
LILCO concedes that recovery and reentry activities were excluded from the
Exercise despite LILCO's willingness to include them, but does not believe
that that fact demonstrates a fundamental flaw. LILCO Exh. 12 at 40-41;
Tr. 6921. We conclude that the lack of final EPA guidance on acceptable reentry
doses dictates the conclusion that testing these functions was not reasonably

20 We caMot agree with ULCO that the mquin:ment for participation by ingestion exposure pathway ltates merely
n:quires participltiOO to the extent dictated by the scenario. Tr. 68S(}'S2. Such an interpretation would effectively
read this mquin:ment out of \he regulations.
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achievable. Therefore, we do not consider the absence of this demonstration in
det~rmining whether this Exercise met the requirements of, IV.F.1.

6.

Special Facilities

Standard objective 18 provides: Demonstrate the organizational ability and
resources necessary to effect an orderly evacuation of mObility-impaired individuals within the plume EPZ. This objective was evaluated under specific
objectives Field 13 and Field 14. Intervenors assert in Contention EX-161 that
officials of nine nursing and adult homes located in the EPZ did not participate,
in Contention EX-16J that officials from facilities outside the EPZ that are relied
on to receive the special-facility evacuees did not participate, in Contention EX15K that procedures related to the radiological monitoring and decontamination
of these evacuees were excluded, and in Contentions EX-161 and EX-18C(ii)
that certain ambulance companies did not participate.
During the Exercise, LILCO assessed the seriousness of the accident and
decided to evacuate residents of special facilities. With perhaps two or three
exceptions (see Tr. 6833-34, 2904 (Davcrio» LILCO's communications with
special facilities were simulated. Tr. 7592, 7628 (Baldwin). FEMA evaluated
the performance of one ambulance and one ambulette that were sent to two
special facilities within the EPZ and then to locations outside the EPZ. There
was no test of the availability of facilities outside the EPZ to handle specialfacility evacuees. NYS Exh. 1 at 87, 105, 106-07; Tr. 6931 (Daverio). Most
special-facility reception centers have yet to be arranged. Tr. 2913 (Daverio);
FEMA Exh. 3, Attach. I, at 12; Harris and Mayer, ff. Tr. 2992, at 13. There
was no specific test ofLILCO's capability to register, monitor, or decontaminate
special-facility evacuees. NYS Exh. 1 at 104-05. LILCO takes the position that
the techniques are the same as those demonstrated at the Nassau Coliseum for
the general population.11 LILCO Exh. 12 at 40; FEMA Exh. 5 at 127. FEMA
did not evaluate whether LILCO had enough ambulances and ambulettes or
drivers available to handle an evacuation, although it acknowledged that this
was something that it had committed to evaluate in a Shoreham exercise. NYS
Exh. 1 at 109-10; Tr. 7689-92 (Kowieski, Keller). FEMA interviewed no
ambulance company officials and thus did not evaluate whether ambulance
company officials were knowledgeable about what was expected under the
Plan. NYS Exh. 1 at 108-10, 112; Tr. 7192-94 (petrone). FEMA did not evaluate,
even on a spot-check basis, the capabilities of the personnel at special facilities
inside or outside the EPZ to carry out the actions contemplated under the LILCO
Plan. NYS Exh. 1 at 87, 100, 102, 103, 105.

21 We will consider this issue in dcuil tmdcr Conlmtioo EX-47.
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The FEMA witnesses indicated that it is not standard practice to evaluate the
capabilities of special-facility personnel. FEMA Exh. 5 at 115. The evidence
indicates generally that, with respect to special-facility residents, the Shoreham
test was approximately the same as at most other exercises, with the exception
that actual phone calls are often made to special facilities at other exercises. NYS
Exh. 1 at 100 n.46; Tr. 8663 (Kowieski).
In 1984, FEMA testified that it would evaluate, through a sampling approach
during an exercise, the level of coordination between LILCO and adult and
nursing homes. Tr. 7662-63 (KeIIer). In this hearing, the FEMA witnesses stated
that this was necessary because such coordination constitutes a major observable
portion of the Plan. They took the position, however, that this evaluation did
not have to occur during the first Shoreham exercise. Tr. 7663-64 (KeIIer).
We agree that the level of coordination between LERO and the special
facilities should be evaluated and add only that such evaluation must include
an evaluation of LERO's ability to communicate with special facilities. Further,
we agree that an evaluation of the preparedness of the ambulance and ambu1ctte
companies should have been included. No showing has been made that a test
of these aspects of the Plan was not reasonably achievable. Consequently we
conclude that such an evaluation should have been a part of this Exercise in
order to satisfy the requirements of 11 IV.F.1.
We do not agree with Intervenors that we should disapprove FEMA's practice
of declining to review the emergency plans of special facilities themselves. See
Intervenors' Proposed Findings at 137. No reason is apparent on this record
why FEMA's practice should be disapproved. Similarly, we see no reason to
reject LILCO's position that the monitoring and decontamination of specialfacility populations requires no showing in addition to that made for the general
population.
G.

Conclusion on Contentions EX.IS and EX·16

In sum, we find that testing of the foIIowing portions of the Plan was
reasonably achievable and should have been accomplished:
a transmission of an EBS message to WALK Radio and authentication
of that message by WALK Radio;
b. participation by more school districts in the exercise scenario;
c. implementation of protective actions in the ingestion exposure pathway in both Connecticut and New York; and
d. coordination and communication between LERO and special facilities, including a review of the preparedness of ambulance companies
relied on by LERO.
In reaching these conclusions, we do not question the oft-repeated testimony
of the FEMA witnesses that the February 13, 1986 Exercise was as compre-
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hensive as any conducted in FEMA Region II up to that time. See, e.g., FEMA
Exh. 5 at 92, 105; Tr. 7633, 7645-46, 8476, 8491. However, the fact remains
that the exercise scenario failed to properly take the Commission's regulatory
requirements for initial full-participation exercises into account. As a result, the
Exercise failed to test some parts of the Plan that reasonably could have been
tested, and therefore failed to comply with 10 C.F.R. Part 50, Appendix E,
~IV.F.1.

n.
A.

CONTENTION EX-21

The Allegations

Contention EX-21 alleges that FEMA had insufficient data to support the
conclusion that certain exercise objectives were met. The sample sizes used by
FEMA in making its review, it alleges, were much too small to support FEMA's
conclusions concerning these objectives.
While Contention EX-21 was admitted as an independent contention, it is
closely related to and was heard with Contentions EX-IS and EX-16. In their
proposed findings (at 146-47) Intervenors point out that the conceptual difference
between the contentions is that Contention EX-21 focuses on whether FEMA
had a valid basis to find that particular Shoreham objectives had been satisfied,
while Contentions EX-IS and EX-16 focus on Appendix E. fur decisional
purposes, they believe Contention EX-21 is best addressed as a further basis
for the Intervenors' position that the Shoreham Exercise was too limited.
In Intervenors' view, most of the factual matters raised'in Contention EX-21
and which are the subject of dispute, namely the sufficiency of school (EX-21C),
bus (EX-21B), and special-facility (EX-21D) testing, are covered in Contentions
EX-IS and EX-16. In our discussion of those contentions, we concluded that
the testing of schools and special facilities had been insufficient to comply with
f IV.F.1 of Appendix E, and we do not address these matters again. We did not
reach the same conclusion with respect to buses, because Intervenors' position
boiled down to the proposition that available buses should have been counted
during the Exercise. The question of the adequacy of the sample of bus drivers
tested by FEMA was raised only by Contention EX-21; that question is discussed
below.
Two subparts of Contention EX-21 - dealing with Traffic Guides and
Congregate Care Centers - were not addressed in great detail or at all by
Intervenors in the context of that contention. Intervenors state that there was no
substantial evidence to support the view that the Exercise was too limited with
respect to the Traffic Guides (EX-21E). Intervenors' Proposed Findings at 146
n.145; Suffolk Exh. 99 at 62-63; Tr. 7393-94 (Simon) (County's witness does
not strenuously criticize looking at 32 of 16S Traffic Guides). On the question
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of Congregate Care Centers, Intervenors offered no testimony in support of the
allegations in Contentions EX-I5L, EX-32, EX-22K, and EX-16N, which were
not separately admitted, but considered as additional bases for Contention EX21. We do not address either of these matters.
The alleged failure of FEMA to include a realistic number of road impediments (EX-21F) will be dealt with in connection with Contention EX-41. The
only other Contention EX-21 factual area concerns the testing ofLILCO's Route
Alert Drivers (EX-21A), who are to provide notification to the public in the event
of siren failures. The route alerting situation is discussed below.

n.

Suffolk County's Testimony

Suffolk's witness on Contention EX-21 was Dr. Gary A. Simon, an Associate
Professor of Statistics at New York University's Graduate School of Business
Administration. Suffolk Exh. 99. Dr. Simon testified that the evaluation of the
Exercise was done without reasonable thought as to sample sizes or random
selection mechanisms. ld. at 5.
The FEMA evaluation was a decisionmaking investigation, designed to determine whether Exercise objectives were met, based on the performance of
particular emergency functions. Dr. Simon believes that, in order for FEMA to
determine the appropriate size of the samples it reviewed, it should have specified in advance its target value (what proportion of adequate player performances
constitutes meeting the Exercise objective), its bad value (what proportion of
inadequate performance would constitute unambiguously or definitely not meeting the Exercise objective),'and the probability with which it wished to be able
to make that distinction. A large sample selected without regard to these criteria
will nonetheless succeed in revealing blatant aspects of the population. Small
samples, on the other hand, will produce results with such large error bounds
that they are virtually meaningless.ld. at 16-17; Tr. 7404-05. LILCO and FEMA
agreed that the use of small samples produces results that are subject to wide
statistical variation. Tr. 7300 (Daverio); Tr. 8480 (Kowieski).
Dr. Simon testified that, from what he had been able to review, FEMA
essentially made no reasoned sample-size decisions based on what it was trying
to determine or how accurately it was trying to determine it A casual, haphazard
selection process, as opposed to randomization, was used by FEMA in its
evaluation.22 He believes that FEMA's failure to use the principles of random
sampling, at least in some modified form, greatly diminishes the validity of
22 Tr. 7292 (Davcrio). As witneSS Davcrio pointed rut, • noostatistical synonym for "random" is "haphazard." In
ltltistics. however. "random lelection" refers to • process in which every item or individual in the population has
the lime probability of being lelected; • lelectioo process that depends 00 chance but in which procedures are
not taken to ensure equal probability of selection is referred to II '1Ilpbazard." Our use of these terms will be
coosistent with the ltltistical definitions.
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FEMA's conclusions. Suffolk Exh. 99 at 18; Tr. 7367-68. FEMA acknowledged
that its method of selection was haphazard. 'fr. 8582-83 (Baldwin, Keller,
Kowieski).
Subcontention EX-21A alleges that only three Route Alert Drivers, one from
each Staging Area, were dispatched by LERO during the Exercise in response
to simulated siren failures, and that this small sample of Route Alert Drivers
observed invalidates FEMA's conclusion with respect to objectives Field 5, SA
9, and EOC 15. Suffolk Exh. 99 at 27-28.
Dr. Simon testified that a sample size of three out of a total of sixty was not
enough to reach a valid conclusion about the entire population of Route Alert
Drivers. [d. at 28. Nor was a sample of one driver out of a total of twenty in
each staging area sufficient to justify conclusions about the entire population
of drivers in each staging area. Because of the small sample sizes, Dr. Simon
believes that there was no basis for FEMA to conclude that exercise objective
Field 5 was "partIy met" at each Staging Area.23
Subcontention EX-21B alleges that FEMA observed only two bus drivers
from each of the Riverhead and Port Jefferson Staging Areas, whereas 100
bus drivers are required to make 139 trips out of the Riverhead Staging Area,
and 108 bus drivers are required to make 169 trips out of the Port Jefferson
Staging Area. Suffolk alleges that FEMA's conclusions that objective Field 9
was met at the Riverhead and Port Jefferson Staging Areas are without basis
and invalid. At the Patchogue Staging Area, FEMA observed four bus drivers,
and on the basis of their inadequate performance concluded that objective Field
9 was not met. Based on its observations of these eight drivers making a total
of eight runs, of which three were judged unsatisfactory, FEMA concluded th3t
objective EOC 16 was mel Suffolk alleges that the small sample size invalidates
this conclusion. Suffolk Exh. 99 at 36-37.
Dr. Simon testified that observing 8 out of a total of 333 bus drivers is inadequate to determine whether there are significant departures from the desired
performance targets or to determine the actual probability of good performance
from the population as a whole. Moreover, since at least three of the eight
drivers in the sample performed inadequately, a positive conclusion concerning

23 Suffolk Exh. 99 It 29. Dr. Simon pn:sentcd lome hypolhetical statistics based on I

I.mple lize of three taken
from a population of sixty. to ahow what the 95% confidence limits would be in zero to three ruccesses in the
three SImples. ror only one IIICCCSS out of three, the result would be: it is 95% certain that Inywhere from
one to fifty-me of sixty Route Alert Drivers would perl'orm properly. ror three out of three. the result would
be: it is 95% certain that anywhere fran twenty-three to lixty out of sixty Route Alert DriVelS would perform
properly. Dr. Simon charaClerized these coofidence intervals as "ten:ibly wide." 1<1. It 33-34. If I aample size of
ten were used with a urget value of 75% proper perl'ormancc and a range of "bad" values from 0% to 35%. ooe
could make distinctions with a cmfidencc of 70%. Fmer distinctions would require ltilllarger Ilmple sizes. It!. It
35.
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the performance capabilities of the entire population would be particularly
improper.24

C.

Discussion and Conclusion

Dr. Simon's testimony was essentially unchallenged, and appears to accurately reflect, from a statistical standpoint, the nature of FEMA's observations
on these points. LILCO took the position in its proposed findings (at 56-58) that
it was not necessary to employ the statistical techniques advocated by Dr. Simon
for purposes of evaluating' emergency planning exercises. Staff views Dr. Simon's testimony as failing to allege or prove: first, that a fundamental flaw
exists in the Plan, and, second,' that FEMA's method of observation is unreliable. Staff also views the testimony as a challenge to the regulations.2.5 Staff
Proposed Findings at 32-39.
In their proposed findings (at 149-51), Intervenors note that the definition of
''Full participation" contained in footnote 4 to, IVF.l requires "mobilization of
. . . personnel and other resources in sufficient numbers to verify the capability
to respond to the accident scenario." They raise the question whether FEMA's
sampling technique permits any valid conclusions with regard to response
capability, given its statistiCal infirmities. However, they also note that LILCO
and FEMA correctly point out that the regulations do not call for any statistically
valid technique, and that FEMA's expertness and experience enable it to reach
a judgment with regard to performance. They urge that neither position be
accepted in full. They also urge us not to decide the issue. Based on this, in its
reply findings (at 25-26), LILCO urges that this contention be dismissed.

24 Suffolk Exh. 99 It 40; Tr. 7377. Again Dr. Simon presented I t.tble of hypothetical IUtistics to &how what
results could be expected from I umple of 8 out of I popuhtioo of 333. 14. It 41. With live out of eight bus
driven performing Idequately. as FEMA found during the Exercise. the confidence interval nnges from 29% to
89%; that is. it is 9S% certsin that between 29% Ind 89% of the LERO bus driven could Idequately petform
their jobs in I Shoreham Iccident. In Dr. Simoo's opinion. this result does not support the conclusion that there is
reasooable lasunnce that the busing plan can and will be implemented c1Tcctively.1n addition, Dr. Simon criticizes
FEMA's haphazard selection of the bus driven to be observed, IS opposed to random selection. He believes a
haphazard selection process could be • good substitute for a scientifically nndom process, but lUteS that we have
no way of knowing what kind of bisses were introduced into the process. fur example, he suggests the selections
might have been based upon the ease of FEMA evaluators to observe particular bus routeS. which may have
resulted in selection of routeS that were particularly easy. or particularly difficult, etc. But even if the selection had
been properly randomized, the small sample sizes would still have precluded reasonable findings. Id. at 42-43;
Tr. 7377·78, 7396-97.
2.5 Staff, citing Tr. 76W, claims that Dr. Simon lUted, in concluding his testimony, that the NRC regulaticm
should require randcm IUtistica1 sampling. We find no IUtement by Dr. Simon on the cited tnnscript page. At
Tr. 7408·09, however, Staff counsel Barth asked Dr. Simon, "Is it your view that the NRC should require IUtistical
samples in these exc:rciscsT' Dr. Simon replied, "WeI1, you know. it is like asking a Minister if he believes in
God, I suppose. It is a IUtistical Article of Faith that samples nndomly selected have many features that make
them desirable and appropriate. So. the answer is. "yes." With that counsel Barth concluded his questions, If
Staff intended to cite this exchange to support the position that Dr. Simon's testimony was a challenge to the
regulations, we sIm1g1y disagree - it looks more like the witness was being set up. Dr. Simon's response was
an honest, if whimsical, answer to • devious question, the subtlety of which we believe he did not appreciate.
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We are happy to accept Intervenors' invitation to refrain from deciding what
appears to us to be a complicated issue. While Dr. Simon's conclusions regarding
the statistical validity of FEMA's observations of route alert and bus drivers
appear to be beyond question, the issue of whether statistically valid sampling
techniques are required involves considerations far beyond those dealt with at
this hearing. Consequently we reach no conclusion as to the requirements of
footnote 4 to, IV.F.l, and have included a discussion of Dr. Simon's testimony
so as to bring this issue to the attention of the Commission.

m.

CONCLUSION

We have concluded. for the reasons indicated in the foregoing, that the
February 13, 1986 Exercise of the offsite emergency plan for the Shoreham
Nuclear Power Station did not comply with the requirements of 10 C.F.R. Part
50, Appendix E, , IV.F.1.
In accord with 10 C.F.R. § 2.760(a), this Partial Initial Decision will constitute
the final action of the Nuclear Regulatory Commission thirty (30) days after its
date unless an appeal is taken. In accordance with 10 C.F.R. §2.762(a), any
party may take an appeal by filing a notice of appeal within ten (10) days after
service of this Partial Initial Decision.
THE ATOMIC SAFETY AND
LICENSING BOARD
Oscar H. Paris
ADMINISlRATIVE JUDGE
Frederick J. Shon
ADMINISlRATlVE JUDGE
John H Frye, III
ADMINISlRATIVE JUDGE
Bethesda, Maryland
December 7, 1987
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION
OFFICE OF NUCLEAR REACTOR REGULATION
Thomas E. Murley, Direct'or

In the Matter of

Docket No. 50·341

DETROIT EDISON COMPANY, et sl.
(EnrIco FermI AtomIc Power
Plant, UnIt 2)

December 8,1987

The Director of the Office of Nuclear Reactor Regulation denies the petition
filed by the Government Accountability Project pursuant to 10 C.F.R. §2.206,
requesting the U.S. Nuclear'Regulatory Commission to take certain actions with
regard to Detroit Edison Company's "employee concern" program at Fermi-2
Plant entitled SAFETEAM,due to the absence of a substantial health and safety
issue that could cause the Staff to initiate show-cause proceedings.
I

DIRECTOR'S DECISION UNDER 10 C.F.R. § 2.206
1.

Inlroducdon

The Government Accountability Project (GAP or the Petitioner) submitted a
Petition dated May 7, 1987, pursuant to 10 C.F.R. § 2.206, on behalf of the Safe
Energy Coalition of Michigan and the Sisters, Servants of the Immaculate Heart
of Mary Congregation, requesting that the U.S. Nuclear Regulatory Commission
(the NRC) take certain actions with regard to Detroit Edison Company's
(Licensee) "employee concern" program entitled SAFETEAM at Fermi-2 Plant
and, as necessary, modify, suspend, or revoke the facility's operating license. The
actions GAP has requested the NRC to take with regard to SAFETEAM include
(1) taking possession of all' the SAFETEAM files, reviewing the safety-related
allegations, and making these concerns public; (2) requiring that all SAFETEAM
allegations be processed by the Licensee in accordance with 10 C.F.R. Part 50,
Appendix B; and (3) requiring the Licensee to inform all,its employees about
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the SAFETEAM program before the employees choose to submit information
to the program rather than submitting information to the NRC.
As bases for these requests, GAP asserts that (a) allegations of wrongdoing
were identified; that is, workers who turned over allegations to the SAFETEAM
were harassed, fired, or otherwise discriminated against; (b) the Office of Investigations (OJ) did not analyze the safety significance of the investigative shortcomings of the SAFETEAM program; (c) the SAFETEAM program was not
being properly implemented and was ineffective; (d) SAFETEAM interviewers
are inadequately trained; (e) deficiencies reported to the SAFETEAM are not
recorded on nonconformance reports and are not evaluated by the site quality
assurance/quality control staff; and (f) there is no quality check or accountability
for the SAFETEAM program.
2.

Background

The SAFETEAM program at the Fermi-2 plant was instituted in 1983 and
implemented voluntarily by the Licensee to assist plant managers in the early
identification and investigation of errors or omissions during all phases of plant
construction and operation. The program, in principle, provides an opportunity
for site workers to express, in confidence, concerns that may not be recognized or
effectively responded to through normal channels of communication within the
Licensee's organization. The program is designed to provide early identification
and correction of problems pertaining to public safety, industrial safety, and
other less significant problems. The Licensee considers the program to be a
safety net surrounding the project. The SAFETEAM program is not required by
current NRC regulations and is separate and independent from the Licensee's
programs and controls required to comply with NRC regulatory requirements.
These latter programs are inspected against existing NRC regulations and license
requirements.
As a result of allegations received by the NRC in 1985 expressing concern
with the SAFETEAM program, the Licensee agreed to complete a review of the
SAFETEAM program prior to the Commission's consideration of the issuance
of a full-power operating license for Fermi-2. At that time, the SAFETEAM
files contained approximately 750 concerns. Based on discussions held with
the NRC, the Licensee agreed to sample at least 50% of the safety-related
concerns on file. The NRC regional inspection staff then reviewed all of the
SAFETEAM files with the Licensee in order to appropriately classify concerns
having potential safety significance. All of the safety-related concerns were then
divided equally between the Licensee and the NRC inspectors for subsequent
review. In addition, the NRC randomly reviewed about 20% of the safety-related
concerns initially reviewed by the Licensee. Further, the OJ independently
investigated the SAFETEAM program, at the request of the Region III Regional
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Administrator, to assess the adequacy and effectiveness of the SAFETEAM
program and its implementation in the identification, disposition, and resolution
of both the technical and wrongdoing issues.
As a result of these inspections and the 01 investigation, certain programmatic
weaknesses were identified; however, safety-related concerns were found to have
been properly addressed by the Licensee. The results of the NRC inspection
findings were documented .in NRC Inspection Report Nos. 50-341/85029 and
50-341/85037, and were discussed during a subsequent Commission meeting
(see Commission Meeting Transcript, July 10, 1985, at 27-34). SAFETEAM
issues were deliberated and no impediments to full-power licensing were found
by the NRC.

3.

Discussion

The NRC has reviewed the Petitioner's request that a proceeding be initiated
to modify, suspend, or revoke the Fermi-2 license pursuant to § 2.206 in light
of the assertions made in the May 7, 1987 Petition concerning the Fermi-2
SAFETEAM program. The NRC findings and determinations relative to each
.
asserted basis follow:
(a)

Workers Who Turned Over Allegations to the SAFETEAM Were
Harassed, Pressured, Forced to Quit, Fired, or Otherwise Discriminated
Against

The Petitioner provides no specific information to support its claim. None
of the NRC inspections or the 01 evaluation of the SAFETEAM identified
any concern regarding discriminatory action against workers because they had
turned over allegations to the SAFETEAM. Notably, the Safe Energy Coalition
of Michigan (SECOM) was requested by letter dated March 3D, 1987, before
the § 2.206 Petition was filed, to provide specific factual information related to
any safety issue. SECOM h~ not responded to the NRC request.
(b)

01 Did Not Analyze the Safety Significance of the Investigative
Shortcomings of the SAFErEAM Program

The Petitioner is correct in that 01 did not analyze the safety significance
of the discrete inspection matters contained in the SAFETEAM program. This
is not the function of 01. The purpose of the 01 independent review of the
SAFETEAM program was to evaluate the SAFETEAM process. 01 investigated the SAFETEAM program for overall adequacy and effectiveness; the
SAFETEAM program was specifically checked to determine how issues of po-
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tential safety significance and/or wrongdoing were identified, investigated, and
ultimately resolved. It is a matter of record that OI identified deficiencies in the
program. In a letter to James G. Keppler from Ben B. Hayes, dated October 4,
1985, OI determined that:
the Fermi Safeteam Program was not staffed or supervised by experienced investigative
personnel. It was also discovered that interviews, in many cases,1acked sufficient information
because of this apparent inexperience. 01 bases this conclusion on the fact that the interviews
which were reviewed in the investigative files could not provide information concerning basic
questions such as who, what, when, where, how or why. The Fermi Safeteam Program,
therefore. did not exhibit the characteristics normally attributed to an investigative activity.

Notwithstanding this finding and a similar conclusion reached by the regional
inspection staff, the NRC concluded that the technical issues identified in
SAFETEAM file cases were satisfactorily resolved and they did not impact
public health and safety. This review is documented in NRC Inspection Report
No. 50-341/85037 (,4.b at 7 and, 12.e at 14-15).

(c)

The SAFEI'EAM Program Was Not Being Properly Implemented and
Was Ineffective

The Petitioner reiterates findings contained in NRC Inspection Report No. 50341/85037 and those resulting from GAP's own interview of site workers
who have expressed dissatisfaction with the SAFETEAM process. However,
as stated above, the Licensee was informed of the programmatic weaknesses
of the SAFETEAM program and has since improved the effectiveness of its
voluntary program. The programmatic weaknesses cited by the Petitioner (at 45 of the Petition) are taken from NRC Inspection Report No. 50-341/85037 (at
15). Although the Petitioner highlights the weaknesses, it fails to acknowledge
the follow-on conclusion which states:
Although lome naws were identified. • • an overall good effort went into the SAFETEAM
project •••• Overall the inspectors believe the packages were complete and well documented and the concerns were adequately addressed.

Because the SAFETEAM program is a voluntary program and the special inspections and OI evaluation identified no safety-related concerns that were not
properly addressed, the NRC considers this issue resolved. No additional inspection of the SAFETEAM program has been conducted nor is one contemplated.
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(d)

SAFETEAM Interviewers Are Inadequately Trained
The Petitioners state (at 6 of the Petition):
Another basic problem with the SAFETEAM system results from the inadequate training
SAFETEAM interviewers receive in the areas of allegation investigation, and nuclear power
plant regulation.

This shortcoming was identified by both the independent 01 and the regional inspection staffs from their reviews of the SAFE1EAM process. The 01 evaluation
report was especially critical of this shortcoming. Notwithstanding this shortcoming, the NRC found no impact on public health and safety. The Licensee
has improved the overall effectiveness of the SAFE1EAM progmm processes.

(e)

Deficiencies Reported'to the SAFETEAM Are Not Recorded on
Nonconformance Reports and Are Not Evaluated by the Site Quality
Assurance/Quality Co~trol Staff

The Petitioner asserts (at 8 of the Petition) that because of deficiencies
that exist in the documentation of SAFE1EAM reviews, a large number of
safety-related deficiencies are allowed to exist in the SAFE1EAM files without
requiring compliance with federal regulations. Existing federal regulations (Le.,
10 C.P.R. Part 50, Appendix B) address the handling and disposition of safetyrelated deficiencies. Furthermore, none of the special inspections or the 01
evaluation identified deficiencies in the Licensee's treatment of safety-related
issues with respect to the requirements of Part 50, Appendix B. The NRC
inspectors have found (as' documented in NRC Inspection Report No. 50341/85037 at 15) that appropriate action is being taken to resolve safety-related
matters brought to the attention of the SAFE1EAM by site workers.
(f)

There Is No Quality Check or Accountability for the SAFETEAM Program
I

The Petitioner states (at 8 of the Petition):
The NRC has provided the SAFETEAM with a mechanism to avoid regulatory accountability
for violations of federal requirements. The program does not even attempt to comply with
10 C.F.R. Pan SO, Appendix B criteria.

While the NRC encourages progmms like SAFE1EAM, such programs are
voluntary and are not required by NRC regulations. The requirements of Part
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50, Appendix B, have been and are currently adequately implemented by the
Fermi-2 quality assurance program ..

4.

Conclusion

In summary, the asserted concerns regarding the SAFETEAM program have
been reviewed by the Licensee and the NRC, including a review by NRC
OI. These reviews indicate that there is no support for the relief requested in the
Petition and that there is an absence of a substantial health and safety issue that
would cause the Staff to initiate show-cause proceedings. See Northern Indiana
Public Service Co. (Bailly Generating Station, Nuclear-I), CLI-78-7, 7 NRC
429, 433-34 (1978), aff'd sub nom. Porter County Chapter of the Izaak Walton
League, Inc. v. NRC. 606 F.2d 1363 (D.C. Cir. 1979».
Accordingly, the Petitioner's request for action pursuant to § 2.206 is denied.
FOR THE NUCLEAR
REGULATORY COMMISSION
Thomas E. Murley, Director
Office of Nuclear Reactor
Regulation
Dated at Bethesda, Maryland,
this 8th day of December 1987.

1 The Petitioner also argues that allegations received by SAFETEAM must be processed in accordance with NRC
Manual C!apter 0517 (Petition at 14-17). "Ibis atgmncnt is misplaced. Mmual Chapter 0517 makes clear that
the policies and procedures set forth therein apply only to allegations Nreceived for resolution by NRC offices:'
s~~ Chaptets OS17-01 and 0517-022. The policies and procedures of these Manual C!aptcn are internal NRC
procedures which are not applicable to allegations received by • licensee Ihrough the SAFETEAM program.
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

OFFICE OF NUCLEAR REACTOR REGULATION

Thomas E. Murley, Director

In the Matter of

Docket Nos. 50-498-0L
S0-499-0L

HOUSTON LIGHTING AND
POWER COMPANY, sf sl.
(South Texas Project, Units 1
and 2)

December 13, 1987

The Director of the Office of Nuclear Reactor Regulation denies a petition filed by Lanny Sinkin on behalf of Citizens Concerned About Nuclear
Power, Inc. (CCANP) requesting that the record in the South Texas Nuclear
Project (STNP) licensing hearings be reopened and that fuel loading be suspended. CCANP based its request on testimony of intimidation and harassment
by NRC personnel before. a Senate Committee, which CCANP claims sheds
doubt on the credibility of NRC witnesses at the STNP licensing hearing.
RULES OF PRACTICE: ' PETITIONS UNDER 10 C.F.R. § 2.206
The Nuclear Regulatory Commission, having already considered and resolved
in a licensing proceeding the issues that a petitioner raises, need not reconsider
those issues if the petitioner provides no information relating the testimony before Congress with the specific facility and petitioner already had an opportunity
to examine NRC witnesses to determine credibility at the prior hearing. Conjecture by petitioners is not enough.
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THE STANDARDS FOR INITIATING PROCEEDING UNDER
10 C.F.R. § 2.206
The standards for initiating a proceeding under 10 C.F.R. § 2.206 based on
alleged defects in the earlier licensing hearing record is the same as that for a
motion to reopen under 10 C.F.R. § 2.734 (i.e., requiring a demonstration that
a different result would be reached).

DffiECTOR'S DECISION UNDER 10 C.F.R. §2.206
INTRODUCTION
On May 29, 1987, Lanny Sinkin, on behalf of Citizens Concerned About Nuclear Power, Inc. (CCANP or Petitioner), filed a motion before the Commission
requesting that the record in the South Texas Nuclear Project (STNP) licensing
hearings be reopened and that fuel loading, then scheduled for June 1987, be
suspended pending resolution of the matters described in the motion. By Memorandum and Order dated July 24, 1987, the Commission denied the request for
a stay of fuel loading and referred the remainder of the motion to the Staff for
consideration under 10 C.F.R. § 2.206.1
In its motion, entitled "Intervenor Citizens Concerned About Nuclear Power,
Inc. Motion to Reopen the Record," the Petitioner asserted that the Atomic
Safety and Licensing Board (ASLB or Licensing Board) decisions with regard to
STNP should be altered. The Petitioner asserted as grounds for this request that,
based upon testimony given by NRC witnesses during hearings commencing
on April 9, 1987, before the Senate Committee on Governmental Affairs, there
is evidence of intimidation and harassment of NRC personnel in Region IV
which sheds doubt on the credibility, accuracy, and objectivity of the testimony
presented by NRC personnel in the operating license proceeding on which the
Licensing Board relied in reaching its decisions.
By letter dated August 27, 1987, the Petitioner was informed that its petition
would be treated under §2.206 of the Commission's regulations and that a
decision would be issued within a reasonable amount of time.
The evaluation of matters raised by the Petitioner have now been completed,
and for the reasons stated in this Decision, the Petitioner's request is denied.

11bc Office of Nuclear Reactor Regulation authorized alow-powerlicensc for STNP Unit 100 August 21.1987.
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DISCUSSION
A brief historical review is helpful at this point in order to respond to the
Petitioner's concerns.
An Atomic Safety and Licensing Board conducted hearings involving the
application for operating licenses for the South Texas Nuclear Project, Units
1 and 2, by Houston Lighting & Power Company (HL&P), the City Public
Service Board of San Antonio, Central Power and Light Company, and the City
of Austin, Texas (hereinafter referred to collectively as the Applicants). HL&P
was the Lead Applicant and was designated the responsibility for constructing
and operating the plant This proceeding was divided into three phases. The
first phase included various contentions that bear on the managerial character
and competence of HL&Pto operate nuclear facilities. The intervenors in that
proceeding included the Petitioner here, CCANP.2 As a result of information
that was revealed during the course of the Phase I hearings - particularly (1)
the issuance of the Quadrex Report, a consultant's study that was extremely
critical of the design-engineering efforts of HL&P's contractor, Brown & Root,
Inc. (B&R), and (2) the subsequent replacement of B&R by new contractors the ASLB was not able to complete the record on the character and competence
issues. The ASLB deferred to Phase II those issues that were not resolved in
Phase J.3
I
In Phase II, the ASLB considered five additional issues related to character
and competence, one issue related to the Applicants' quality assurance program
for operation, and a contention dealing with the design and construction of
the STNP to withstand hurricanes.4 The ASLB found that, subject to certain
caveats, HL&P possessed adequate managerial character and competence for
the Applicants to be granted operating licenses for STNP Units 1 and 2.
In Phase Ill, two aspects were considered related to the contention dealing
with the adequacy of the design and construction of STNP to withstand hurricanes and hurricane missiles 5 In its Partial Initial Decision for Phase III, the
ASLB authorized the Staff to issue licenses permitting fuel loading and lowpower operations upon completion of its technical review. 6
On October 8, 1986, the Atomic Safety and Licensing Appeal Board,
sua sponte, reviewed and affirmed the last two of the Licensing Board's
decisions. ALAB·849, 24 NRC 523 (1986). The Commission did not review the

2The only Dlhcr intervenor besides CCANP was Citizens for Equitable Utilities. Inc. (CEU). CEU withdrew from
the proceeding prior to the Phase I hearings.
3LBP.84-13, 19 NRC 659 (1984). afJ'd ill part, ALAB.799. 21 NRC 360 (1985). review declined by fhe
Commissioll. Letter cJ.tcd July 30, 1985.

4LBP.86-15.23 NRC 595 (1986) .
.5 LBP.86-29, 24 NRC 295 (1986).

61d.at318.
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Appeal Board's decision, and it became a final agency decision in December
1986.
On April 9, 1987, Senator John Glenn, Chairman of the Senate Committee
on Governmental Affairs, held hearings to examine, among other matters, the
conduct of certain NRC actions, none of which is directly related to the South
Texas Nuclear Project.
The thrust of the petition is that, based on the statements made by a number
of individuals before this Committee of Congress, the validity of the testimony
heard and certain other information considered by the ASLB in the South Texas
hearing is brought into question. The Petitioner suggests that both the Staff's
testimony and a response filed by the Staff (treated by the ASLB as a response to
a motion for summary disposition) may be biased as a result of undue influence
by NRC management at Region IV and/or Headquarters. For this reason, the
Petitioner requests that further hearings be held to permit examination of all NRC
witnesses testifying in the South Texas proceeding as well as of other witnesses
who provided information to the NRC's Office of Inspector and Auditor (orA
Investigator, Mr. George Mulley.' For the following reasons, the relief requested
is denied.
The only testimony referenced by the Petitioner that was given before the
Senate Committee on Governmental Affairs which is arguably pertinent to the
relief sought by the Petitioner is that given by Messrs. H. Shannon Phillips
and George Mulley" However, their testimony, as well as the OIA investigation
that was the subject of their testimony, both pertain to circumstances arising
in connection with the Comanche Peak Steam Electric Station, another facility
located in the State of Texas but being constructed by wholly different applicants
than the South Texas Nuclear Project
Messrs. Mulley and Phillips have been consulted by NRC Staff, and it has
been determined that their testimony before Congress on April 9, 1987, was
not intended by either to raise concerns about the South Texas Nuclear Project
review performed by the Staff. Mr. Phillips also confirms that neither the
testimony that he gave in the South Texas proceeding as a member of the NRC
Staff panel nor his inspection efforts at the South Texas facility were biased as
'In March 1986. OIA initiated an investigatim concerning allegations by an NRC inspector. Mr. IL Shannon
Phillips. Mr. Phillips had aUeged that he had been intimidated and han ..ed by his SUperiOR in the NRC', Region
IV for.eporting wety problems. Mr. Mulley and Mr. Phillips subsequently testified befo,., the Senate Canmittee
on Governmental Affain regarding this investigation at the April 9 hearing.
8 The Petitioner also provides excetpts of statements by Senator Glenn, Julian Grecnspun. who. as Deputy Chief of
Litigatim in the General Litigation sectim of the Criminal Divisim of the Department of Justice. had IUpervised
the prosecutim of criminal violations of NRC regulations. and Ben Hayes. the Di=tor of the NRC', Office
of Investigatims (01). These excetpts a,., general statements that do not nise issues concerning the credibility
of the evidence relied upon by the Licensing Board in reaching its decUim in the SoUlh TUM proceeding. nor
has the Petitioner attempted to &how how these statements relate to the SOUlh Te:uu proceeding. Absent luch a
&howing, further aelim with regard to this testimmy is not wamnted. Suo e.g .• Philadelphia Electric Co. (Limerick
Generating Station, Units I and 2). DD-8S-11. 22 NRC 149. 154 (1985).
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a result of influence by either Region IV or Headquarters management. Like
assurances have been obtained from Mr. Shewmaker and Mr. D.W. Hayes, the
other members of the Staff's witness panel that testified in the South Texas
proceeding.
With respect to the Staff's testimony relating to the summary disposition
ruling discussed by the Petitioner,9 no substantive reason is presented to question
the veracity of the statements made under oath by the Staff witnesses. The
essence of Petitioner's assertions regarding this matter is that the Staff "grossly
abused the use of 'open items' to avoid writing up violations," so as not to hinder
the Applicants from obtaining operating licenses for STNP. However, no specific
information regarding the South Texas Nuclear Project is given in the petition
to support this assertion, which rests only on the inferences drawn by Petitioner
from a reading of the statements made before Congress. As discussed above,
Mr. Phillips, who was a principal inspeCtor at the South Texas Nuclear Project,
has confirmed that both his testimony and his inspection efforts were unaffected
by pressure from either Region IV or Headquarters management Thus, there
is no reason to question the categorization of deficiencies found as either open
items or violations.
In addition, the Petitioner's request docs not seek to raise any new substantive
issue but, at most, requests an opportunity to challenge the credibility of the
testimony and a summary disposition granted by the ASLB. This opportunity
was already afforded in the context of the hearing held in the past. The Petitioner,
as a party to the proceeding, had full opportunity to cross-examine every Staff
witness concerning the preparation of his testimony to determine whether there
was any bias that might affect the weight to which it was properly entitled. And
while the specific statements and views more recently made known through the
OJA report and subsequent congressional testimony were not available to the
Petitioner at the time of the hearing, there is no reason given by the Petitioner to
believe that information regarding NRC management influence could not have
been elicited at that time if it could be shown to be at all relevant to the South
Texas proceeding, as opposed to Comanche Peak. Indeed, a review of the crossexamination of the Staff panel, which notably included one of the individuals
who recently testified before Congress (Mr. Phillips), reveals that the panel's
credibility was in fact questioned. See 'fr. 9872. Consequently, the credibility of
the Staff and the weight to be given its evidence was considered by the Licensing
Board in its decisions. With respect to the summary disposition ruling cited by
the Petitioner, the ASLB had found that the Petitioner had failed to provide any

n

9The ruling in question occurred when Ihe ASLB granted lIUI1U11ary disposition during Ihe Phase proceeding for
Ihe remaining management competence issues. CCANP had contended Ihat summary disposition was inappropriate
aince all open items in I&E inspectiat reports Catstituted unresolved factual qucstiatS bearing at Ihe adequacy
of Applicants' competence. LBP·86-1S, 23 NRC It 629·36.
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reasons why any particular open items should have been classified as a violation
and had not even attempted to relate particular open items to the NRC criteria for
violations. 23 NRC at 635-37. The record thus demonstrates that the Petitioner
failed to thoroughly pursue the open-item issue at the time of the hearing in the
South Texas proceeding.
The principle is firmly established that parties must be prevented from
using § 2.206 procedures as a vehicle for reconsideration of issues previously
decided. See General Public Utilities Nuclear Corp. (Three Mile Island Nuclear
Station, Units 1 and 2; Oyster Creek Nuclear Generating Station), CLI-85-4, 21
NRC 561, 563-64 (1985) (citing cases). In this regard, the Commission's denial
of a petition to review a Director's Decision under § 2.206 in Northern Indiana
Public Service Co. (Bailly Generating Station, Nuclear-I), CLI-78-7, 7 NRC
429, 434 (1978), provides significant precedent There, the Commission stated:
The Director properly has discretion to differentiate between those petitions which, upon
examination, indicate that substantial issues have been raised warranting institution of a
proceeding, and those which seek to reopen issues previously resolved, or those which serve
merely to demonstrate that in hindsight, even the most thorough and reasonable of forecasts
will prove to fall short of absolute prescience.

Here, nothing presented in the petition rises to more than mere speculation that,
in connection with the South Texas proceeding, there may be some question
as to the weight properly given to the Staff's testimony and the granting of
summary disposition; however, no "substantial issues" have been raised.
And, while not minimizing the significant role of the Staff in the NRC's

adjudicatory proceedings, even if it were shown with greater conviction that
some doubt may be present with respect to the weight accorded the Staff's
evidence, the institution of a further proceeding for the purposes described in
the petition is not compelled. The unquestionable burden of proof with respect
to matters in controversy in any NRC licensing proceeding (indeed, in regard to
the entirety of the application for operating licenses) falls on the applicant. 10
C.F.R. § 2.732. Thus, under the cireumstances described in the petition, to
warrant the initiation of yet a further evidentiary proceeding as requested, the
Petitioner would have to demonstrate that a different result would have been
reached by the Licensing Board in spite of the evidence of record adduced by
the Applicants. Stated otherwise, a petitioner would have to show that, but for
the evidence given by the Staff on those matters in controversy, the evidence
presented by the applicant was insufficient to sustain its burden and thus the
application should not be granted.
The standard for reopening hearings under § 2.206 would thus be the same
as that for a motion to reopen under 10 C.F.R. § 2.734 (i.e., requiring a
demonstration that a different result would be reached). In this instance, the
petition simply speculates as to the applicability of the statements made before
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Congress concerning Comanche Peak to the South Texas proceeding and fails
to establish how, even if applicable, these statements might have altered the
outcome of the proceeding. Such conjecture falls far short of the requisite factual
specificity that might provide a sufficient basis for action. See Public Service
Co. of Indiana (Marble Hill Nuclear Generating Station, Units 1 and 2), CLI80-10, 11 NRC 438, 443 (1980).
CONCLUSION
In sum, the Petitioner has failed to provide any new evidence that would
warrant the relief that it has requested. Consequently, the Petitioner's request is
denied.
A copy of this Decision will be filed with the Secretary for the Commission's
review in accordance wi th 10 C.F.R. § 2.206(c) of the Commission's regulations.
FOR THE NUCLEAR
REGULATORY COMMISSION
Thomas E. Murley, Director
Office of Nuclear Reactor
Regulation
Dated at Bethesda, Maryland,
this 13th day of December 1987.
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

OFFICE OF NUCLEAR REACTOR REGULATION

Thomas E. Murley, Director

In the Matter of
POTENTIAL IMPLICATIONS OF
CHERNOBYL ACCIDENT FOR ALL
NRC-LICENSED FACILITIES

December 15, 1987

The Director of the Office of Nuclear Reactor Regulation acts on a request by
the Government Accountability Project (GAP) and others (together, Petitioners)
that the NRC (1) suspend further licensing of nuclear facilities in the United
States pending completion of a study and report on the accident at the Chernobyl
plant, (2) review the findings of the final report for their applicability to facilities
licensed by the NRC, and (3) request public comments on whether the record
should be reopened to consider new issues raised in the final report that are
material to any pending licensing proceeding or current license. To the extent
that the Petitioners request that the Staff undertake a study and review, those
requests have, in effect, already been granted. Petitioners' other requests are
found to be without merit and are denied.

DffiECTOR'S DECISION UNDER 10 C.F.R. § 2.206
Introduction
By letter to the Director of the Office of Nuclear Reactor Regulation,
dated May 1, 1987 (petition), Thomas Carpenter, on behalf of Government
Accountability Project (GAP) and others (together, Petitioners), requested that
the Commission order immediate implementation of the relief that the Petitioners
had requested in a petition filed on May 6, 1986, as a result of the April 25,
1986 accident at the Chernobyl power station in the Ukraine, USSR. The action
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requested in the May 6, 1986 petition was that the NRC (1) suspend further
licensing of nuclear facilities in the United States pending completion of a study
and report on the accident at the Chernobyl plant, (2) review the findings of
the final report for their applicability to facilities licensed by the NRC, and (3)
request public comments on whether the record should be reopened to consider
new issues raised in the final report that are material to any pending licensing
proceeding or current license.1 The present Petition essentially requests the same
relief. This Petition, which is supported by an enclosure entitled, "Memorandum
of Points and Authorities in Support of Chernobyl Petition," asserts that there is
a similarity between the Chernobyl reactor and boiling water plants in the United
States. Furthermore, the Petition maintains that the Chernobyl accident provides
important experience that warrants a review of existing industry standards under
NRC regulations.
.
By letter dated June 8, i1987, the Petitioners were informed that immediate
implementation of their requests was not warranted, but that their Petition would
be treated under 10 C.F.R. § 2.206 of the Commission's regulations and that
action would be taken on their requests within a reasonable time.
I have now completed my evaluation of the matters raised by the Petitioners.
As discussed below, the Staff has completed a study and prepared a final report
of the Chernobyl accident and reviewed the findings of the final report for their
applicability to currently licensed facilities or facilities under construction. Thus,
to the extent that the Petition requests that the Staff undertake such a study and
review, those requests have, in effect, already been granted. For the reasons
discussed below, the additional relief requested by the Petitioners is denied.

Discussion
I.
The Petitioners request that the NRC (1) initiate all currently available legal
options to learn as expeditiously as possible all material facts concerning the
Soviet accident; (2) prepare and make publicly available ongoing analyses of
the relevance of this information to NRC-licensed facilities; (3) prepare a final,
published report of these findings; (4) review the findings of the final report to
determine the safety consequences with respect to licensed facilities operating
or under construction in the United States; and (5) suspend the granting of
operating licenses for facilities under construction in the United States until the
final report is completed.

I The May 6.1986 petition was denied by letter doted May Tl,1986. The denial was based upoo the PctitiOOerl'
failure to provide specific inConnation that would compel • halt to licensing of r.ci1itiea in the United SLltea.
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Immediately upon learning of the event at the Chernobyl plant in the Soviet
Union, the NRC formed a task force to evaluate thoroughly the accident and
to learn as much as possible about its causes, course, and consequences. The
results of this effort, including a detailed account of the accident progression
at Chernobyl, were published in January 1987 in NUREG-1250, ''Report on
the Accident at the Chernobyl Nuclear Power Station," which was prepared
collaboratively by the NRC, other U.S. government agencies, and other groups.
The NRC also has issued for public comment a draft report entitled, "Implications of the Accident at Chernobyl for Safety Regulation of Commercial Nuclear
Power Plants in the United States" (NUREG-1251, August 1987). NUREG-1251
assesses the implications of the Chernobyl accident with respect to a number of
reactor safety regulatory issues associated with significant factors that led to or
exacerbated the consequences of the Chernobyl accident These issues include
the areas of administrative controls and operational practice, design, containment, emergency planning, severe-accident phenomena, and graphite-moderated
reactors.
The causes of the accident at Chernobyl are documented and discussed in
detail in NUREG-1250. As set forth therein, although the Chernobyl accident
was initiated by serious operator violations of safety procedures, the ensuing
reactor damage stemmed from basic design features of the RBMK 1000 reactor. The design of reactors in the United States specifically precludes the type
of damage that occurred at Chernobyl. The RBMK reactor design does not
use large steel reactor pressure vessels with water as a moderator, such as are
employed in the designs of reactors in the United States. Rather, the RBMK
uses a graphite-moderated pressure tube concept, which, in some conditions or
modes of operation, has an undesirable characteristic known as a positive void
coefficient
A positive void coefficient means that rapid power increases, leading to
vaporization of cooling water in the pressure tubes, will produce further power
increases. This condition is extremely difficult to control. At Chernobyl, this
condition developed so quickly that the operators and automatic safety systems
had no opportunity to respond, and an explosion resulted. In addition, before
the event, some safety systems had been deactivated and a number of operating
procedures were violated. Moreover, the slow-acting safety control rod system
of the RBMK design further contributed to the event, which was exacerbated
still further by the ensuing graphite fire.
In the United States, as commercial nuclear power was being developed, the
importance of control stability and negative void and negative power coefficients
was explicitly recognized. As documented in NUREG-1251, the nuclear cores
of commercial reactors in the United States are designed specifically to prevent
the power instability that caused the Chernobyl accident. Unlike the Chernobyl
reactor, the cores in reactors in the United States are equipped with fast-acting
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safety control rod systems. Thus, because of the physics inherent in their design,
reactors in the United States respond to an increase in voiding by reducing
power.
Notwithstanding important design differences between the Chernobyl reactor
and commercial reactors in the United States, the findings from NUREG-1250
and NUREG-1251 have added to our understanding of some of the phenomena
that may be involved in a severe nuclear accident, and they have provided some
additional insights that are useful in guiding our severe-accident programs. The
overall conclusion of the Staff regarding the implications of the Chernobyl
accident for the safety regulation of commercial nuclear power plants in the
United States is stated in NUREG-1251 as follows:
I

No immediate changes are needed in the NRC's regulations regarding the design or operation
of U.S. commercial nuclear reactors. Nuclear design, shutdown margin, containment, and
operational controls at U.S. reactors protect them against a combination of lapses such as
those experienced at ChemobyL Although the NRC has always aclcnowledged the possibility
of major accidents, its regulatory requirements provide adequate protection against the
risks, subject to continuing vigilance for any new information that may suggest particular
weaknesses, and also subject to taking measures to secure compliance with the requirements.
Assessments in the light of Chemobyl have indicated that the causes of the accident have
been largely anticipated and accommodated for commercial U.S. reactor designs.

Thus, the Staff's actions have essentially satisfied the requests in the Petition
that the NRC (1) study and prepare a report of the accident and (2) review
the findings of the report for applicability to currently licensed facilities. With
respect to the Petitioners' request that the NRC suspend the granting of operating
licenses for facilities under construction until completion of the final report, this
request is denied. As discussed above, the stearn explosion in the reactor core,
which ruptured the reactor core and the surrounding building, was caused by
a nuclear physics design vulnerability specific to the RBMK reactor. On that
basis and because of other factors discussed above, I find that the contention of
the Petitioners concerning the suspension of the granting of operating licenses
to facilities under construction is without merit.
II.

The Petitioners further request that the NRC request public comments on
whether the "record" should be opened to consider "new issues" raised in the
final report on Chernobyl that are material to any pending licensing proceeding. In general, the Petitioners argue that, following the accident at Three Mile
Island, the Commission established a precedent that mandates a review of existing industry standards whenever an event within the industry provides "important
industry experience." The ,Petitioners assert that the Chernobyl accident meets
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the requirement of "important industry experience" necessary for a review of
Commission and industry standards. Hence, the Petitioners claim that the Commission must take the same initiative in response to the Chernobyl incident that
it did in reviewing its regulations following the accident at Three Mile Island,
and that a failure to do so, absent a full explanation, would constitute "arbitrary
and capricious behavior" prohibited by the Administrative Procedure Act.
As discussed in the preceding paragraphs, the NRC did respond immediately
to the accident at Chemobyl by forming a task force and coordinating a major
fact-finding effort. The NRC's commiunent to identify the lessons learned from
the Chernobyl accident and determine their relevance to facilities in the United
States and existing industry standards is evidenced by the publication of draft
NUREG-1251, "Implications of the Accident at Chernobyl for Safety Regulation
of Commercial Nuclear Power Plants in the United States." After all comments
received during the public comment period are duly considered, a final report
will be issued.
The basic design differences between the RBMK reactor at Chemobyl and
reactors in the United States had a direct bearing on the NRC's response to
the accident at Chemobyl. The accident at Chemobyl was a highly energetic
reactivity excursion that mechanically disrupted the core. Fragmented fuel that
carne into contact with water rapidly vaporized the water. This generated
combustible hydrogen by the chemical reaction of core materials and water
at the high temperatures reached in the accident. Because of the basic design
differences between the RBMK reactor at Chernobyl and reactors in the United
States, the specific accident mechanisms involved at Chernobyl have no exact
parallel in reactors in the United States. Within days of the accident at Chemobyl,
it was recognized that the inherent vulnerabilities in the RBMK design were not
present in commercial reactor design in the United States. Therefore, it was
determined that immediate regulatory action was not warranted. However, as
a precaution, it was deemed that the most prudent course of action was to
undertake an intensive effort to understand the accident phenomenology and to
assess U.S. power plant design and operational practices in light of the factors
that led to and exacerbated the accident at Chemobyl. NUREG-1251 provides
this assessment
.
The Petitioners specifically identify three basic areas that they allege constitute "industry weaknesses," for which they claim consideration and revision of
existing standards are warranted. Broadly stated, these areas involve (1) containment structures, (2) operator training, and (3) emergency planning. The Petitioners also state that consideration and revision of standards need not be limited to
these areas.
With regard to containment, the Petitioners argue that the containment
used at Chernobyl was the type commonly employed at many boiling water
reactors in the United States, and that the Chernobyl accident, in light of this
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similarity, creates new "industry experience" that must be considered by the
Commission. In this connection, the Petitioners call for (1) a complete review of
all containment structures at both completed plants and those under construction,
in order to provide a uniforIn, complete standard of adequacy for all plants; and
(2) a public forum on the containment standard proposed by the NRC.
Because the accident phenomenology at Chernobyl was unique to the RBMK
design, it is impossible to directly compare how reactor containments in the
United States would survive an accident similar to that at ChernobyI. However,
the role of the containment building as a vital barrier to the release of fission
products to the environment has been recognized for some time in power plant
design and regulation in the United States. The NRC began to give attention
to severe accidents even before the accident at Three Mile Island and has
increased its emphasis in this area since that accident The Chernobyl accident
focused new attention on containments and their performance under severeaccident conditions. Thus, design differences notwithstanding, the implications
of the Chemobyl accident were evaluated with respect to containment design
and performance.
Specifically, the Staff evaluated the implications of the accident at Chernobyl
with respect to activities already in place in the areas of containment integrity
and the ability to prevent the release of large quantities of fission products
during severe accidents. In its assessment of the impact of the Chernobyl experience on current programs addressing containment adequacy (NUREG-1251,
Chap. 3), the Staff concludes that ongoing research programs and regulatory
initiatives are adequate to identify and implement the design and operational
improvements needed to provide greater assurance of containment survival in
severe accidents. These programs under way include the systematic search for
plant-specific vulnerabilitieS in containment structures and performance to be
achieved through the impIcmentation of the Commission's Severe Accident Policy. Section 3.1.1 of NUREG-1251 provides a brief summary of the basis and
purpose of the Commission's Severe Accident Policy:
Severe·accident evaluations and research had progressed to the point that the Commission
issued a Severe Accident Policy Statement in August 1985 (50 FR 32138) concluding that
existing planlJ posed no undue risk to the public. However, the Commission pointed out that
at each plant there will be systems. components, or procedures that are the most significant
contributors to risk. Utilities should identify these contributors and develop appropriate
courses of action. if and as needed to ensure acceptable margins of safety. Furthermore,
the Canrnission stated that such examinations "will include specific attention to containment
performance in striking a balance between accident prevention and consequence mitigation."

Implementation of the Severe Accident Policy Statement through the Individual
Plant Examinations (IPEs), utilizing emerging research, is expected to indicate
whether risk outliers exist at specific plants that justify improvements in contain-
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ment system performance. This implementation is the principal NRC program
for identifying plant-specific severe-accident risk outliers and for implementing
new requirements. Other ongoing programs and initiatives that address the adequacy of containment designs are described in more detail in § 3.1.2 of NUREG1251. Inasmuch as the implementation of the Commission's Severe Accident
Policy will require the review of containments for all plants, the Petitioners'
request for review of containment structures has been granted.
With regard to operator training, the Petitioners argue that the existing
NRC regulations governing the establishment of training programs as set forth
in 10 C.F.R. Part 50, Appendices E and F, do not provide for monitoring
operator training or the individuals who will provide such training. Asserting that
Chernobyl provides important "industry experience" in this area, the Petitioners
claim that current regulations must be revised to provide for such monitoring.
Contrary to the Petitioners' assertion, 10 C.F.R. Part SO, Appendix E, § F
requires initial training, periodic retraining, and exercises to test the adequacy
of training for control room shift personnel to ensure their familiarity with emergency response plans and duties. The adequacy of this training is evaluated by
NRC through inspections and exercise evaluations. With regard to training received by operators in the use of and adherence to operating procedures, Chapter
1 of NUREG-12S1 describes and assesses the adequacy of administrative controls and operational practices for reactors in the United States. Section 1.1.1
provides details of NRC requirements and guidance for procedure development
and use, required procedure coverage, standards, and NRC inspection and enforcement in these areas:
The NRC has a large body of guidance and requirements that includes general and specific
measures for development and use of administrative procedures and controls. These controls
govern all operating activities at nuclear power plants, and are designed to avoid the types
of violations that occurred at Oternobyl. Procedures are violated in licensed plants, but only
rarely with the knowledge that a violation is being committed. In its program to ensure
safety and quality, the NRC has developed and published quality assurance requirements
for activities affecting nuclear safety. Criterion V of 10 C.F.R. 50 Appendix B, "Quality
Assurance Criteria for Nuclear Power Plants and fuel Reprocessing Plants," • • • prescribes
the general requirement for having procedures and for following them. A second level of
administrative controls for procedures is contained in each plant's Technical Specifications
(fS), which are a part of the license. ••• Both Technical Specifications and Criterion V
have the force of law.
Technical Specifications require procedures to be reviewed by the Unit Review Group when
initially written and before being changed, except for temporary changes made on the spot
that do not alter the intent. The Unit Review Group is made up of key plant supervisory
personnel who are knowledgeable about plant safety. The objective of this review is to ensure
that experts from the various technical disciplines review the procedures for operations or
changes that could affect safety. This review backs up the technical procedure writer and
hisJher supervisor's decisions on safety. There is a further screening of procedures and
changes to procedures to determine whether or not they may involve an unreviewed safety
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question or technical specification, in which case prior NRC approval is required by 10 CFR.
50.59. The NRC requires that all of these activities, including compliance with procedures.
be periodically audited, and audit results be provided to appropriate management; corrective
aaim is required when deficiencies are found.

Additionally, reactor operators must be licensed by the NRC. Because plant
operation requires extensive use of procedures, operators are trained in both
the technical details of procedures and in their implementation. NRC examines
operators in these areas in accordance with 10 C.F.R Part 55.
In view of the fact that the Commission's existing regulations provide
for operator training, an assessment of the adequacy of the training, and an
examination of operators themselves, I find the Petitioners' contention that, in
light of ChernobyI. regulations must be revised to provide for monitoring of
operator training, to be without merit
Finally, with regard to emergency planning, the Petitioners argue that reevaluation of NRC standards for individual emergency plans is necessary to incorporate lessons learned from Chemobyl. The Petitioners claim that at Chemobyl,
even with well-established emergency and evacuation procedures, coordination
with local officials hindered the effectiveness of emergency efforts. The Petitioners allege that Chemobyl provides important "industry experience" in this
area and provides the greatest amount of data available against which existing
emergency and evacuation plans can be compared. Thus, the Petitioners argue
that the Commission must provide a comprehensive plan for review of emergency procedures currently in place at existing facilities. The Petitioners also
request that the Commission provide a detailed plan for coordination among
owners, the NRC, and the state officials during emergency situations and for the
sharing of critical data on plant operation during the emergency. The Petitioners
also request that the Commission provide a public forum on a detailed plan to be
submitted by the NRC on evacuation, on a state-by-state basis, that will provide
an overall strategy for evacUation based on individual plant design parameters.
The Petitioners did not support their claim that coordination with local officials hindered the effectiveness of emergency efforts at Chemobyl. Further, the
Petitioners did not establish a relationship between Soviet emergency planning
and U.S. emergency planning, nor do they establish a relationship between Soviet emergency response at Chernobyl and a possible U.S. response during a
domestic accident. In addition, it should be noted that the NRC has reviewed
the Soviet emergency response to the Chernobyl accident for implications for
U.S. emergency planning and did not identify issues that would support the Petitioners' recommendations in this regard. Section 7.2 of NUREG-12S0 states
that, initially, Soviet emergency response was hindered by a lack of adequate
equipment and facilities and an underestimation of the severity of the accident
by plant personnel and local officials. However, these did not prevent a massive
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and apparently effective response by the Soviets. NUREG-1250 also indicates
that the delays in evacuation were dictated by local radiological conditions and
logistics:
The available information indicates that Soviet protective actions during the Chemobyl
emergency consisted of sheltering. administration of KI, evacuation, decontamination, and
measures to prevent radiation exposure in the ingestion pathway.

•••

The decision to shelter the residents of Pripyat rather than to evacuate them on the day of
the accident was based on the permissible levels of radiation measured in Pripyat, while at
the same time high levels were measured along potential evacuation routes .

•••

Evacuation of Pripyat did not commence until about 36 hours after the accident at Chemobyl
because of this delayed increase in radiation levels at Pripyat and the need for coordinating
the needed logistical resources, and preparing evacuation routes. Ad hoc evacuation plans
had to be prepared since not all "existing arrangements" could be applied (lNSAG, 1986,
p. 78}.2 Arrangements for transportation, setting up relocation centers, providing radiation
monitoring and decontamination services for people, providing replacement clothing and
other necessities, identifying and augmenting medical facilities, are some of the things that
had to be done in order to carry out an effective evacuation. These actions were planned
and put into place during the roughly 36 hours from the time of the accident to the start of
the evacuation (Sanders, 1986, pp. 3-4}.3 Time was also needed to take precautions along
the evacuation routes that had been contaminated above permissible levels. This was done
by using a polymer substance to cover land areas along the roads used for the evacuation
(Sanders, 1986, p. 4)."

In comparing the U.S. and Soviet programs, NUREG-1251 cautions that
there is a substantial difference in the emergency planning base between the
United States and the Soviet Union. Specifically, NUREG-1251 states that after
the accident at Three Mile Island, large resources were expended to improve
emergency planning and response capabilities around plants in the United
States. The report also states that, in contrast, there is little indication that the
Soviets have comparable site-specific emergency plans for the general public
around their nuclear power plants. The report further cautions that economic and
societal differences playa part. For example, in the United States, most people
have access to private transportation, and necessary alternative transportation is
preplanned around nuclear power plants.

2 Internatima} Nuclear sarety Advisory Group (INSAG). "Summary Report on !he Post-Accident Review Meeting

on !he Chcrnobyl Accident," August 30-Scptcmbc:r S, 1986. GLC (SPLJ)I3,lAEA, Vienna, September 24, 1986.

3 Sandc:rs, ManhaU. Fcdc:ra1 Emergency Management Agency. testimony prepared ror !he U.S. Senate Subcommittee on Nuclear Regulation of Ihe Canmittcc on Environmental and Public Worb (bearing cancelled), September

29, 1986, Washington. D.C.
41d. at 4.
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NUREG-1250 notes that the dimensions of the Soviet response and the
utility of the Soviet planning were dictated by the magnitude of the accident
at Chernobyl:
Similarly, the Russian delegation also stated ••• that when the response team from Moscow
and other locations arrived at Chemobyl, it found the response plans had only limited value
and that the team had to resort to "ad hoc" planning (Sanders, 1986).5 The massive scale of
the accident probably was a major factor in forcing ad hoc planning, as it was noted to have
overwhelmed local resources. This was because the release of several million curies initially
with similar though smaller releases daily was not included in Soviet preplanning (INSAG,
1986, p. 79;" Warman, 1986a, p. 3).7 fur example, a major difficulty was that, because of
the "actual situation. • • not all existing arrangements could be applied" (INSAG, 1986,

p.78).8

,

As NUREG-1251 points out. specifics of the Chernobyl release are unique to the
RBMK design. The amounts of radioactive material released from plants in the
United States would, for most accident sequences, be considerably less because,
among other things, plants in the United States have substantial containments. In
addition, although low-probability, fast-moving accident sequences are possible,
severe accidents at plants in the United States would, in general, progress more
slowly, resulting in longer warning times before radioactive material would be
released.
NUREG-1251 notes that the NRC did not find any apparent deficiency in
emergency plans and preparedness in the United States, including the 10-mile
plume exposure pathway EPZ (emergency planning zone) size and the 50-mile
ingestion exposure pathway EPZ size. NUREG-1251 concludes that these zones
provide an adequate basis to plan and carry out the full range of protective
actions for the populations within these zones, as well as beyond them, if the
need should arise. However, NUREG-1251 does note that the planning bases
for relocation and decontamination and for protective measures for the food
ingestion pathway are being reexamined in the light of new research information.
Regarding the Petitioners' recommendations, the Petitioners fail to establish
a nexus between the alleged weaknesses in the Soviet emergency response to the
accident at Chernobyl and U.S. emergency planning and preparedness for nuclear
power plants. The Petitioners fail to show that their recommendations for review
of U.S. planning are warranted by the Soviet experience at ChernobyI. Further,
the United States' own review of the Soviet response at Chernobyl, and its

5 Su note 3, supra.
6 See note 2. supra.
7 Wannan, Edward A., Senior Coosulting Engineer. Stooe and Webster Engineering Cmporatioo, Notes of Private
Discussioos with Soviet Ddegates at Vienna Meeting. September S, 1986.
8 Su note 2, supra.
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review of implications for U.S. emergency planning and preparedness, still in
draft form, do not support the Petitioners' recommendations.

Conclusion
As discussed above, the NRC has already extensively studied the accident
that occurred at the Chernobyl facility and the implications of the accident
on facilities in the United States. The NRC has completed and published for
comment a factual report (NUREG-I250) on the events of Chernobyl and a
draft report (NUREG-12S1) on the issue of the implications of the Chernobyl
accident. Therefore, to the extent that the Petition requests that the NRC initiate
all currently available legal options to learn the material facts concerning the
Chernobyl accident, prepare analyses of the relevance of this information for
NRC-licensed facilities, and prepare a final published report of findings on
this issue and review these fi~din~ t9.determine the safety consequences with
respect to facilities operating·br unGer construction, those requests are, in effect,
granted. For the reasons stated above, the additional relief requested by the
Petitioners is not warranted and is denied. As provided in 10 C.F.R. § 2.206(c),
a copy of this Decision will be filed with the Secretary for the Commission's
review.
FOR TIlE NUCLEAR
REGULATORY COMMISSION
Thomas E. Murley, Director
Office of Nuclear Reactor
Regulation
Dated at Bethesda, Maryland,
this 15th day of December 1987.
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ADVANCED NUClEAR FUELS CORPORATION
IMPOKr UCENSES; DECISION; Docket No. 11003928; Cll-87-9, 26 NRC 109 (1987)
IMPOKr UCENSES; ORDER; Docket No_ 11003365; Cll-87-10, 26 NRC 123 (\987)
IMPOKr UCENSES; ORDER; Docket No_ 11003928; Cll-87-11, 26 NRC 249 (1987)
ALFRED J_ MORABITO
'
SPECIAL PROCEEDING; MEMORANDUM AND ORDER (Motion Requesting Judicial Review of
Records); Docket No. SS-607SS (ASLBP No. 87-SS1-02-51'); LBP-87-28, 26 NRC '197 (1987)
SPECIAL PROCEEDING; MEMORANDUM AND ORDER (Need for Ruther Inf'onnation and
Requirement (or Oral Presentation); Docket No_ SS-607SS (ASLBP No. 87-SS1-02-SP); LBP-87-31,
26 NRC 436 (1987)
SPECIAL PROCEEDING; MEMORANDUM AND ORDER (Ruling en VarlCAlS Motions); Docket
No_ SS-607SS (ASLBP No. 87-SS1-02-SP); LBP-87-23, 26 NRC 81 (1987)
BOSTON EDISON COMPANY
REQUEST R>R AcnON; INTERIM DIRECTOR'S DECISION UNDER 10 C.F.R_ 12.206; Docket
No_ SO-'193; D0-87-14, 26 NRC 87 (1987)
BRAUNKOHLE TRANSPOKr, USA
IMPOKr UCENSES; ORDER; Docket No_ 1100321»; Cll-87-10, 26 NRC 123 (1987)
CLEVElAND ELECTRIC IlLUMINATING COMPANY, et at
REQUEST R>R AcnON; DIRECTOR'S DECISION UNDER 10 C.F.R_ 12.206; Docket Nos_ 50-440,
S0-441; DD-87-1S, 26 NRC 233 (1987); D0-87-16, 26 NRC 31S (1987)
.
COmfiTIEE TO BRIDGE TIlE GAP
DENIAL OF PETI1l0N R>R RULEMAKING; Docket No. PRM S0-44; DPRM-87-4, 26 NRC 367
(1987)
COMMONWEALTil EDISON COMPANY
OPERATING UCENSE; DECISION; Docket Nos_ S0-456-0I.. 50-457-0L (Emergency Planning);
ALAB-871, 26 NRC 78 (1987)
OPERATING UCENSE; ~MORANDUM AND ORDER (Denying Intervenors' Motien (or
Recmsldention and Denying Intervenors' RefiJed Motion to Reopen the Record); Docket
Nos. S0-4S6-0I.. S0-457-0L (ASLBP No. 79-410-03-0L); LBP-87-22. 26 NRC 41 (1987)
OPERATING UCENSE; MEMORANDUM AND ORDER; Docket Nos. S0-4S6-0I.. S0-4S7-0L;
ALAB-874, 26 NRC 156 (1987)
.
OPERATING UCENSE; ORDER; Docket Nos. S0-456-0L. S0-4S7-OL; Cll-87-7, 26 NRC 1 (\987)
CONSOUDATED EDISON COMPANY OF NEW YORK, INC_
REQUEST R>R AcnON; DIRECTOR'S DECISION UNDER 10 C.F.R. 12206; Docket No. SO-247;
D0-87-13, 26 NRC S3 (1987)
DETROIT EDISON COMPANY, et at
REQUEST R>R AcnON; DIRECTOR'S DECISION UNDER 10 C.F.R_ 12206; Docket No. 50-341;
D0-87-19, 26 NRC S07 (1987)
EDLOW INTERNATIONAL COMPANY
IMPOKr UCENSES; DECISION; Docket Nos_ 11003929, 11003930, 11003931; Cll-87-9, 26 NRC 109
(1987)
IMPOKr UCENSES; ORDER; Docket Nos. 11002967, 11000\68; Cll-87-10, 26 NRC 123 (1987)
IMPOKr UCENSES; ORDER; Docket Nos. 11003929, 11003930, 11003931; Cll-87-11. 26 NRC 249
(1987)
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FLORIDA POWER &: limIT COMPANY
OPERATING liCENSE AMENDMENT; MEMORANDUM AND ORDER; Docket Nos. SO-250-0LA-l,
SO-251-0LA-l (Vessel Flux Rcductiext); ALAB-878, 26 NRC 4fJ1 (1987)
GENERAL ELECfRIC COMPANY
REQUEST R>R AcnON; DIREcroR'S DECISION UNDER 10 c.P.R. 12.206; Docket No. 71-S942;
DD-87-12. 26 NRC 4S (1987)
GENERAL PUBliC UIlLl11ES NUCLEAR CORPORATION
CIVIL PENALlY; MEMORANDUM AND ORDER (Approving Settlement Agreement and Tcnninating
Proceeding); Dodtet No. S0-320 (ASlBP No. 86-S34-01-OL) (Civil Penalty); AI.J-87-6, 26 NRC 44S
(1987)
SPECIAL PROCEEDING; MEMORANDUM AND ORDER; Docket No. SO-289-ClI; ALAB-881, 26
NRC 465 (1987)
GEORGIA POWER COMPANY, et at
OPERATING liCENSE; DECISION; Docket Nos. S0-424-01., S0-425-01..; ALAB-872. 26 NRC 127
(1987)
HOUSTON limITING AND POWER COMPANY, et at
OPERATING liCENSE; MEMORANDUM AND ORDER; Docket Nos. S0-498-01., S0-499-01..;
CU·87-8, 26 NRC 6 (1987)
REQUEST R>R AcnON; DIRECfOR'S DECISION UNDER 10 c.P.R. 12.206; Docket
Nos. S0-498-01., S0-499-01..; DD-87-20, 26 NRC S13 (1987)
INTERNATIONAL ENERGY ASSOCIATES LTD.
IMPORT liCENSES; ORDER; Docket No. 11003688; CU-87-10, 26 NRC 123 (1987)
LONG ISLAND limITING COMPANY
OPERATING liCENSE; MEMORANDUM AND ORDER; Docket No. S0-322-01..3 (Emergency
Phnning); CIJ·87-12. 26 NRC 383 (1987)
OPERATING liCENSE; MEMORANDUM AND ORDER (Ruling ext Applicant', Motion for Summary
Diaposition of Contention 92); Docket No. S0-322-01,3 (ASlBP No. 86-S39-07-0L) (Emergency
Panning); lBP-87-30, 26 NRC 425 (1987)
OPERATING liCENSE; MEMORANDUM AND ORDER (Ruling m Applicant" Motions of March
20, 1987, fot Summary Disposition of the Legal Authority Issues and of Msy 22, 1987, for I..,... e 10
Pile. Reply and Interpreting Rulinp Made by the Canmission In CIJ-86-13 Involving the Remand
of the Realism Issue and Its Effect on the Legal Authority Question); Docket No. S0-322-01.-3,
(ASlBP No. 86-S40-0S-0L) (Emergency Panning); lBP-87-26, 26 NRC 201 (1987)
OPERATING liCENSE; MEMORANDUM AND ORDER (Ruling m Applicant', Motion of October S,
1987, fot Rcccnsidcratim and Other Relief); Docket No. S0-322-01.-3 (ASlBP No. 86-S40-0S-OL)
(Emergency Planning); lBP-87-29, 26 NRC 302 (1987)
OPERATING liCENSE; PARTIAL INlTIAL DECISION; Docket No. S0-322-01.-S (ASlBP
No. 86-S34-01-0L) (EP Exercise); IBP-87-32. 26 NRC 479 (1987)
NEW YORK NUCLEAR. CORPORATION
IMPORT liCENSES; ORDER; Docket No. 11003097; CIJ-87-10, 26 NRC 123 (1987)
PAClFlC GAS AND ELECfRIC COMPANY
OPERATING liCENSE AMENDMENT; DECISION; Docket Nos. SO-27S-OLA, S0-323-OLA;
ALAn·sso, 26 NRC 449 (1987)
OPERATING liCENSE AMENDMENT; INITIAL DECISION; Docket NOI. SO-27S-0LA, S0-323-0LA
(ASIBP No. 86-S23-03-LA); LBP-87-25, 26 NRC 168 (1987)
OPERATING liCENSE AMENDMENT; MEMORANDUM AND ORDER; Docket Nos. SO-27S-OLA,
S0-323-0LA: ALAB-873, 26 NRC IS4 (1987); ALAB·877, 26 NRC 287 (1987)
OPERATING liCENSE AMENDMENT; MEMORANDUM AND ORDER (Ruling m Motion 10 Admit
Cmtcntim): Docket Nos. SO-27S-0LA, S0-323-0LA (ASlBP No. 86-S23-03-LA); IBP-87-24, 26
NRC 159 (1987)
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PLANTS DESIGNED BY nIB BABCOCK &: wn.cox COMPANY
REQUEST RJR ACTION; DIREcroR'S DECISION UNDER 10 C.F.R. 12.206; Docket Nos. S0-313,
SO-287, 50-302, 50-312, 50-346, 50-289, 50-269, 50-438, 50-Z70, 50-439; DD-87-18, 26 NRC 330
(1987)
PlDBR()'SALOMON, INC.
IMPOKr UCENSES; ORDER; Docket No. 11002933; CU-87-IO, 26 NRC 123 (1987)
POTEN11AL IMPIlCATIONS OF CHERNOBYL ACCIDENI" RJR AIL NRC-UCENSED FACIUTIES
REQUEST RJR ACTION; DIREcroR'S DECISION UNDER 10 C.F.R. 12.206; DD-87-21, 26 NRC
S20 (1987)
POWER AunIORITY OF nIB STA'Il! OF NEW YORK
REQUEST RJR ACTION; DIREcroR'S DECISION UNDER 10 C.F.R. 12.206; Docket No. S0-286;
DD-87-13, 26 NRC S3 (1987)
PUBUC SERVICE COMPANY OF NEW HAMPSHIRE, et II.
OPERATING UCENSE; DECISION; Docket Nos. S0-443-01,l, 50-444-01,1 (Onsite Emergency
P1anning and Safety Issues); ALAB-875, 26 NRC 251 (1987); ALAB-879, 26 NRC 410 (1987)
OPERATING UCENSE; 'MEMORANDUM AND ORDER (Lifting the Order Slaying the Direc!or
of Nuclear Reactor Regulation from Authorizing Low-Power Operations Due to the Lac:lt of an
Emergency Plan for MuSlcll\lSetIs); Docket Nos. S0-443-01,l, 50-444-01,1 (Onsile Emergency
P1anning and Safety Issues); CU-!1-13, 26 NRC 400 (1987)
SEPARATIVE WORK UNIT CORPORATION
IMPOKr UCENSES; ORDER; Docket No. 11002957; CU-!7-10, 26 NRC 123 (1987)
TEXAS tmll11ES ELECI'RIC COMPANY, et II.
OPERATING UCENSE; MEMORANDUM AND ORDER; Docket Nos. 50-445-01., S0-446-01.;
ALAB-870, 26 NRC 11 (1987)
OPERATING UCENSE AND CONSTRUCTION PERMIT AMENDMENJ"; MEMORANDUM AND
ORDER (Brazos' Motion for • Declantory Order); Docket Nos. 50-44S-01,2, S0-446-01,2 (ASLBP
No. 19430-06-0L), Docket No. 50-44S-CPA (ASLBP No. 86-S28.()2-CPA); LBP-87-Z7, 26 NRC 228
(1987)
REQUEST RlR ACTION; DIRECTOR'S DECISION UNDER 10 C.F.R. 12.206; Docket Nos. SO-445,
50-446; DD-87-17, 26 NRC 323 (1987)
TRANSNUClllAR. INC.
IMPOKr UCENSES; ORDER; Docket Nos. 11003111, 11002593; CU-87-10, 26 NRC 123 (1987)
VERMONT YANKEE NUCLEAR POWER CORPORATION
OPERATING UCENSE AMENDMENJ"; DECISION; Docket No. 50-Z71-0LA (Sperll RIel Pool
Amcnclment); ALAB-869, 26 NRC 13 (1987)
OPERATING UCENSE AMENDMENJ"; MEMORANDUM AND ORDER; Doc:Itct No. 50-Z71-0LA
(Spent. Fuel Pool Amendment); ALAB-876, 26 NRC 277 (1987)
WESTINGHOUSE ELECI'RIC CORPORATION
IMPOKr UCENSES; ORDER; Docket No. 11001002; CU-87-IO, 26 NRC 123 (1987)
WISCONSIN ELECTRIC POWER COMPANY, et II.
DENIAL OF PE'ITllON RJR RULEMAKING; Docket No. PRM 73-6; DPRM-87-3, 26 NRC 243
(1987)
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Adickes v. SJL KIess and Co., 398 U.S. 144,157-61 (1970)
faOwe to respond with evidentiary material to summary dispositim motim; AIAB·872, 26 NRC 133
(1987)
Anheuser-Busch Brewing Ass'n v. United States, 200 U.S. 556 (1908)
test fOf determining whether a product hIS been substantially transformed; CU·87·9, 26 NRC 119 (1987)
Ann Atbor Railroad Co., 414 F. Supp. 812 (ED. Mich. 1976)
inte%prctatim of technical terms with cleaf and precise meanings in atatutes; CU·87·9, 26 NRC 115
(1981)
Arizma Public Service Co. (Palo Verde Nuclear Generating Statim, Units 2 and 3), ALAB·142, 18 NRC 380,
383 (1983)
,tandanl for grant of discretimary directed ccrtiJic:stion of interlocutory order; AIAB·870, 26 NRC 13
(1981)
Artesian Industries, Inc. v. Department of Hcalth and Human Services, 646 F. Supp. 1004, 1008 (OD.C. 1986)
waiver ofprivilcge through public disclosure; CU·87·8, 26 NRC 10 (1987)
Baltimorc Gu and Electric Co. v. Natunl Resoun:cs Defense Council, Inc., 462 U.S. 81,99 n.12 (1983»,
review dedincd, CU·86-5, 23 NRC 125 (1986)
CEQ regulations, applic:sbility to NRC proceedings; ALAB·816, 26 NRC 284 u.5 (1987); AIAB.880, 26
NRC 461 (1987)
BOMc-Anncc v. INS, 810 F.ld 1071 (11th Cir. 1987)
risk to party'. from inadcqu.ttely briefed issues m appeal; AIAB·872, 26 NRC 131 (1981)
Boston Ediom Co. (Pilgrim Nucleaf Generating Station, Unit 2), ALAB-419, 7 NRC 174, 193-94 (1918)
litigability of adequacy of applicl.nt', mvironmental analysis; ALAB·869, 26 NRC 33 (1981)
Boston Ediom Co. (Pilgrim Nuclear Power Statim, Unit 2), ALAB-656, 14 NRC 965 (1981)
vautim of licensing board ord .... rejecting emtention that is moot; AIAB-874, 26 NRC 158 (1981)
Bread Political Action Committee v. Federal Election Ctmmission, 455 U.S. 577, 581 (1982)
"plain meaning" interpretation of ltatutes; CU·81-9, 26 NRC 115 (1987)
Carolins Power and Light Co. (Shearoo lJuris Nuclear Power Plant), ALAB-831, 23 NRC 525, 531 (1986)
overturning a licensing board', findings, basis for; AIAB.881, 26 NRC 413 (1987)
Carolins Power and Light Co. (Shearoo Harris Nuclear Power Plant), ALAB·837, 23 NRC 525, 536-31 (1986)
.pplicability of doctrines of repose in NRC prooecdings; ALAB-869, 26 NRC 22 (1987)
Carolins Power and Light Co. (Shearoo Harris Nuclear Power Plant), ALAB·843, 24 NRC 200, 204 (1986)
content of appeI1atc briefs; ALAB-872, 26 NRC 131 (1987)
Chevron, U.S.A., Inc. v. Nltural Resources Defmsc Council, 461 U.S. 831, 842-43 (1983)
"plain meaning" interpretation of ltatutes; CU·81-9, 26 NRC 115 (1987)
Cleveland Electric murninating Co. (Perry Nuclear Power Plant, Unitl 1 and 2), ALAB-443, 6 NRC 141,
152-54 (1917)
.
flOUrc to respond with evidentiary material to summlry dispositim motim; AIAB-872, 26 NRC 133
(1981)
Cleveland Electric murninlting Co. (Perry Nuclear Power Plant, Unitl 1 and 2), ALAB-443, 6 NRC 141, 153
.
(1971)
bunlm on propooent of summary dispositim; LBP-87·25, 26 NRC 212 (1987)
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Clcvc1and Electric IDuminating Co. (Peny Nue1ear Power Plant, Units 1 and 2). ALAB-675. 15 NRC 11 OS.
1113 (1982)
error by licensing board u causc(or inlcrlocutcny review; LBP-87-29. 26 NRC 311 (1987)
Clcvc1and Electric IDuminating Co. (Peny Nuelear Power Plant, Units 1 and 2). ALAB-805. 21 NRC 596, 599
(1985)
IIIndard for grant of discretiorwy directed certification of intcrIocutcny order; ALAB-870. 26 NRC 73
(1987)
C1cvc1and Electric IDuminating Co. (Peny Nuclear Power Plant, Units 1 and 2). ALAB-84I. 24 NRC 64. 69.
recmsidcntion denied. ALAB-844. 24 NRC 216 (1986)
conten1 of appellate briefl; ALAB-872, 26 NRC 131 (1987)
Clcvc1and Electric IDuminating Co. (Peny Nuelear Power Plant, Units 1 and 2). CU-86-7. 23 NRC 233. 235-36
(1986)
reopening a record. "available infonnatim" nquircmcnt for; ALAB-879. 26 NRC 422 (1987)
Clcvc1and Electric IDuminating Co. (Peny Nuclear Power Plant, Units 1 and 2). CU-86-22, 24 NRC 685.691
n.3 (1986)
.cope of licensing board lUa .pante authority; IBP-87-2S. 26 NRC 212 n.l0 (1987)
Commonwealth Edison Co. (Braidwood Nuclear Power Ststim. UnilS 1 and 2). ALAB-817. 22 NRC 470. 473
(1985)
IIIndard for grant of discretiorwy directed certification of intcrIocutcny order; ALAB-870. 26 NRC 73
(1987)
Consolidated Edison Co. of New Yorlt (Indian Point, Unit 3). CU-74-28. 8 AEC 7 (1974)
applicability of boanIlUI sponte authority in operating Iicenae amendment proceeding; ALAB-869. 26
NRC 2S (1987)
Consolidated Edison Co. of New Yorlt (Indian Point, Units 1.2. and 3). CU-75-8. 2 NRC 173. 175 (1975)
enforcement action because of deficiencies in emergency plsnning. need for; D0-87-15. 26 NRC 241
(1987)
show-cause proceedings. appropriate issues for inatiblting; DO-87-16. 26 NRC 321 (1987)
Consolidated Edison Co. of New Yorlt (Indian Point, Units 1.2, and 3). CU-75-8. 2 NRC 173. 176 (1975)
.tandard for detennining whether enforcement proceedings an: appropriate; D0-87-13. 26 NRC 70 (1987)
Consumers Power Co. (Big Rock Point Nuclear Plant). ALAB-6l6, 13 NRC 312. 33()'31 (1981)
admissibility of CUllentiOlll based on unavailable Staff documentr, ALAB·869. 26 NRC 34 (1987)
Consumers Power Co. (Big Rock Point Nuclear Plant). ALAB-72S.17 NRC 562, 567 n.7. 568 n.l0 (1983)
legallllbli or genen1 design criteria. ltandard review plan provisima. and regulatory guides; ALAB-869.
26 NRC 24 n.13 (1987)
Consumers Power Co. (Big Rock Point Nuclear Plant). ALAB-72S. 17 NRC 562. 570 (1983)
regulatory guides.lllbli of; ALAB-87S. 26 NRC 261 (1987)
Consumers Power Co. (Big Rock Point Plant). ALAB-795. 21 NRC 1 (1985)
ltandard for appellate lUI sponte review; ALAB-871. 26 NRC 79 (1987)
Consumers Power Co. (Midland Plant, Units 1 and 2). ALAB-I23. 6 AEC 331. 345 (1973)
burden on applicant for .enior operator'. license; IBP-87-23. 26 NRC 83 (1987)
Consumers Power Co. (Midlsnd Plant, Units 1 and 2). ALAB-235. 8 AEC 645. 647 (1974)
,ubjcct maacr jurildictim. notice of hearing identiliCitim of; ALAB-881. 26 NRC 476 (1987)
Consumers Power Co. (Midlsnd Plant, Units 1 and 2). ALAB-283. 2 NRC 11. 17-18 (1975). c1ariJied and aff'd
on recmsidcntion, ALAB-315. 3 NRC 101 (1976)
burden of proof in show-cause proceedings; LBP-87-23. 26 NRC 83 (1987)
Coming GIs" Works v. Brennan. 417 U.S. 188.201 (1974)
intCJprctatim of technical terms with clear and precise meanings in lIItutes; CU-87-9. 26 NRC 115
(1987)
Crounse Cotp. v. ICC. 781 F.2d 1176. 1194-95 (6th CU. 1986)
need for NRC to duplicate DOE cnviraunenta1 review; ALAB-872, 26 NRC 135 (1987)
Cuomo v. NRC, m F.2d 972, 974 (D.c. Cit. 1985)
.trcngth-of-showing criterion for grant of Illy. weight given to; ALAB-877. 26 NRC 290 (1987)
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Cuemo v. NRC, 172 F.2d 972, 974·76 (D.c. Cit. 1985)
uncertainty or c:vcntual f\IIl.power operation as cause for denial or low-power license: ALAB·875, 26 NRC
259 (1987)
Dailylsnd Power Cooperative (LaCrosse Boiling Water Reactor), LBP.82-58, 16 NRC 512, 519 (1982)
light in which record Is view in determining aummary disposition motions; LBP·87·25, 26 NRC 212
(1987)
Duke Power Co. (Catawba Nuclear Station, Units 1 and 2), ALAB·355, 4 NRC 397, 403 (1976)
appeal board authority to IUbstitute its judgment for lhat of an administrative law judge or licensing board:
ALAB·881, 26 NRC 473 (1987)
Duke Power Co. (Catawba Nuclear Station, Units 1 and 2), ALAB·687, 16 NRC 4W. 464 (1982), !eV'd in part,
CU·83·19, 17 NRC 1041 (1983)
appeal board discretion concerning need and deai.rability of teViewing other contentions once one
admissible contention Is found; ALAB·869, 26 NRC 26 (1987)
Duke Power Co. (Catawba Nuclear Station, Unita 1 and 2), ALAB-687, 16 NRC 4W, 466-67 (1982), !eV'd in
part on olber grounds, CU·83·19, 17 NRC 1041 (1983)
conditionaladmiasion or contentions: ALAB·872, 26 NRC 138 (1987)
Duke Power Co. (Catawba Nuclear Station, Unita 1 and 2), ALAB·825, 22 NRC 785, 790 (1985)
jurisdiction or licensing boards and administrative law judges,scope or; ALAB·881 , 26 NRC 476 (1987)
Duke Power Co. (Catawba Nuclear Station, Units 1 and 2), LBP·84-37, 20 NRC 933. 979·89 (1984), aff'd,
ALAB·813, 22 NRC 59 (1985)
litigability or challenges to size or emergency planning zme; CU·87·12, 26 NRC 389 (1987)
Duke Power Co. (Cherokee Nuclear Station, Units 1,2, and 3), ALAB482, 7 NRC 979, 981 n.4 (1978)
preeedcntial effect or unteViewed licensing board decisions; ALAB·869, 26 NRC 33 n.30 (1987)
Duquesne Light Co. (Beaver Valley Power Station, Unit I), ALAB·I09, 6 AEC 243, 244 & n.3 (l973)
appeal board discretion concerning need and desirability of teViewing other contentions once one
admissible contention Is found; ALAB·869, 26 NRC 27 (1987)
Eagle-Picher Industries, Inc. v. United States, 11 a. C1. 452 (1987)
scope or protection offered by worlt product doctrine; CU·87·8, 26 NRC 10 (1987)
Eddleman v. NRC, 825 F.2d 46, 48 (4th Cit. 1987)
hearing rights on 2.206 petitions; DD-87·14, 26 NRC 89 (1987)
hearing rights where prior dcclsim on essentially identicallcgal issues baa been rendered; CU·87·10, 26
NRC 126 (1987)
Florida Power and Light Co. v. Lorion; 740 U.S. 729 (198S)
hearing rights on 2.206 petitions; DD-87·14, 26 NRC 90 (1987)
General Public Utilities Nuclear Corp. (lbree Mile Island Nuclear Station, Units 1 and 2: Oyster Creek Nuclear
Generating Station), CU·85-4, 21 NRC 561, 563·64 (1985)
reconsideration of issues pteViously litigated, use or 2.206 procedures for; DD-87·20, 26 NRC 518 (1987)
Georgia Power Co. (Vogtle Electric Generating Plant, Units 1 and 2), ALAB·8S9, 25 NRC 23, 27 (1987)
appellate lUI sponte teVicw, scope of; ALAB·880, 26 NRC 464 (1987)
Georgia Power Co. (Vogtle Electric Generating Plant, Units 1 and 2), ALAB·872, 26 NRC 127, 131·32 (1987)
improperly briefed issues on appeal, tJeltmcnt of; ALAB·880, 26 NRC 458 n.l0 (1987)
Grand lury Investigation or Ocean Transportation, 604 F.ld 672, 675 (D.c. Cit. 1979), cat. denied IUb
nem. Sea·Land Service, Inc. v. United States, 444 U.S. 915 (1979)
waiver of privilege through public disclosure; CU·87·8, 26 NRC 10 (1987)
Gulf States Utilities Co. (River Bend Station, Units 1 and 2), ALAB444, 6 NRC 760 (1977)
nexus rcquimncnt for admission of generic IslUes contentions; LBP·87·24, 26 NRC 162-63 (1987)
Gulf States Utilities Co. (River Bend Station, Units 1 and 2), ALAB444, 6 NRC 760, 77'1r73 (1977)
regulatory guidcs,ltatus or; ALAB-875, 26 NRC 261 (1987)
Gulf States Utilities Co. (River Bend Station, Units 1 and 2), ALAB444, 6 NRC 760, m (1977)
nexus, definition or; ALAB-880, 26 NRC 456 n.7 (1987)
Gulf States Utilities Co. (River Bend Station, Units 1 and 2), LBP-75·10, 1 NRC 246, 248 (1975)
burden on opponent or summary disposition; LBP-87·25, 26 NRC 212 (1987)
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llickman v. Taylor, 329 U.S. 495, 51()'12 (1947)
atandud for discovery of fact work product; CU.87·8, 26 NRC 10 (1987)
llickman v. Taylor, 329 U.S. 495, 513 (1947)
.tandard for discovery of opiniat worlt product; CU·87·8, 26 NRC 10 (1987)
Houston Lighting and Powrz Co. (AlIens Creek Nuclear Generating Station, Unit I), ALAB·590. 11 NRC 542,
547-49 (1980)
board dctczmination at cartc:ntion admissiat ILIge,.cope of'; ALAB·869, 26 NRC 24 (1987); ALAB·875,
26 NRC 263 (1987)
Houston Lighting and Powrz Co. (South TexIS Project, Units 1 and 2), ALAB·608. 12 NRC 168, 170 (1980)
disctetionary Interlocutory review of' discovery rulings; ALAB·870, 26 NRC 74 (1987)
Houston Lighting and Powrz Co. (South Texas Project, Units 1 and 2), LBP·81·S4, 14 NRC 918. 922·23 &; n.4
(1981)
Commissiat review of licensing board sua sponte determlnatim; ALAB·869, 26 NRC 2S (1987)
Houston Lighting and Powrz Co. (South TexIS Project, Units 1 and 2), LBP·84·13, 19 NRC 659, 717 (1984).
aff'd at dher grounds, ALAB·799, 21 NRC 360, 381 (1985)
OIA Involvement In licensing proc:eedIngs; LBp·87·23, 26 NRC 85 (1987)
DIlnois v. NRC, 591 F.2d 12, 13·14 (7th Cir. 1979)
hearing rights where prior dccisiat on essentially identica11egal issues has been rendered; CU·87·10, 26
NRC 126 (1987)
DIlnois v. NRC, 591 F.2d 12, 14 (7th Cir. 1979)
hearing rights at 2.206 petitions; DI).87·14, 26 NRC 89 (1987)
Leag Island Lighting Co. (Iamesport Nuclear Power Statim, Units 1 and 2), ALAB·318, 3 NRC 186, 187
(1976)
discretionary Interlocutory review oC discovery rulings; ALAB·870, 26 NRC 74 (1987)
Leag Island Lighting Co. (Shoreham Nuclear Powrz Station, Unit I), ALAB·780, 20 NRC 378, 381 (1984)
disctetionary Interlocutory reviewof' discovery rulings; ALAB·870, 26 NRC 74 (1987)
Leag Island Lighting Co. (Shoreham Nuclear Powrz Station, Unit I), ALAB·788, 20 NRC 1102, 1112·13
(1984)
distinction between safety·related and important to safety; ALAB·87S, 26 NRC 263 (1987)
Leag Island Lighting Co. (Shoreham Nuclear Powrz Station, Unit I), ALAB·788, 20 NRC 1102, 1143 n.238
(1984)
explanation oC severity levels of'violatims; ALAB·872, 26 NRC 142 n.73 (1987)
Leag Island Lighting Co. (Shoreham Nuclear Powrz Station, Unit I), ALAB·788, 20 NRC 1102, 1164 n.3SS
(1984)
definition of' aelive and passive cmtponents; ALAB·869, 26 NRC 23 n.12 (1987)
Leag Island Lighting Co. (Shoreham Nuclear Powrz Station, Unit I), ALAB·827, 23 NRC 9,11 (1986)
content of' appellate bricC.; ALAB·872, 26 NRC 131 (1987)
Leag Island Lighting Co. (Shoreham Nuclear Powrz Station, Unit I), ALAB·861, 2S NRC 129, 134 (1987)
.tandard for grant or discretimary directed cerlilication of' Interlocutory order; ALAB·870, 26 NRC 73
(1987)
Leag Island Lighting Co. (Shoreham Nuclear Powrz Station, Unit 1), ALAB·861, 2S NRC 129, 136 (1987)
appeal board discretiat concerning need and desirability or reviewing dher contcnlims mee one
admissible cartc:ntion is found; ALAB·869, 26 NRC 26 (1987)
Leag Island Lighting Co. (Shoreham Nuclear Powrz Station, Unit I), CU·85·12, 21 NRC 1587, 1590 (1985)
purpose of' allowing low-power operatim In advance of' emergency preparedness determlnatim;
ALAB·875, 26 NRC 2S7 (1987)
Leag Island Lighting Co. (Shoreham Nuclear Powrz Station, Unit I), CU·87·12, 26 NRC 383, 393 n.17 (1987)
design oC nuclear power plants, severe accident cmsideratims In; ALAB·880, 26 NRC 458 (1987)
Lorion v. NRC, 785 F.2d 1038 (D.C. Cir. 1986)
hearing rights at 2.206 petitions; D1).87·14, 26 NRC 89·90 (1987)
Louisiana Powrz and Light Co. (Waterford Steam Electric Statim, Unit 3), ALAB·I2S, 6 AEC 371, 373 (1973)
appeal board discrctim concerning need and desirability oC reviewing dher contcnlims atee one
admissible CClltention is round; ALAB·869, 26 NRC 27 (1987)
.
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Louisiana Power and Light Co. (Waterford Steam Electric Statim, Unit 3), ALAB·732, 17 NRC 1076, l1()4.OS
& n.4S (1983)
IUcn l)'Itcns, respmsibility Cor dctcnnining adequacy of; ALAB·879, 26 NRC 416 (1987)
Louisiana Power and light Co. (Waterford Steam Electric Statim, Unit 3), ALAB·7S3, 18 NRC 1321, 1331
(19&3), Iff'g IU& Iponte Ulp·83·27, 17 NRC 949 (1983)
public role in produc:tim and di.ueminatim of emergency inConnatim brochure; ALAB·871 , 26 NRC 79
(1987)
Louisiana Power and light Co. (Waterford Steam Electric Statim, Unit 3), CU·86-1, 23 NRC 1 (1986)
reopening • !eCOid, Havai1able inConnatim" requirement Cor; ALAB·879, 26 NRC 422 (1987)
Metropolitan EdisM Co. (I1uee Mile bland Nuclear Station, Unit I), ALAB·697, 16 NRC 1265, 1274 (1982)
public role in produc:tim and di.ueminatim of emergency inConnatim brodIure; ALAB·871 , 26 NRC 79
(1987)
Metropolitan Edisoo Co. (I1uee Mile Wand Nuclear Station, Unit 1), ALAB-772, 19 NRC 1193, 124S (1984)
bunlen oC going Corward with evidence in proceeding challenging denial oC lenior operator license;
UlP-87-23, 26 NRC S4 (1987)
Metropolitan Edisoo Co. (I1uee Mile'la1and Nuclear Station, Unit I), ALAB-791, 20 NRC 1579, IS82 (1984)
Itandard Cor annt oC diacretimuy directed certiJication of interlocutory order; ALAB-870, 26 NRC 73
(1987)
,
Metropolitan EdisM Co. (I1uee Mile Wand Nuclear Station, Unit I), CU-80-16, 11 NRC 674, 67S (1980)
proof required at contentim admission ltage; ALAB-880, 26 NRC 4S7 (1987)
Metropolitan Edisoo Co. (I'Iuee Mile Island Nuclear Station, Unit I), CU-82-3I, 16 NRC 1236, 1238-39
(1982)
licensing board authority to impose civil penalties; CU-87-7, 26 NRC 3 n.7 (1987)
Metropolitan Edisoo Co. (I1uee Mile Wand Nuclear Station, Unit I), CU-8S-7, 21 NRC 1104, 1106 (1985)
reopening a reconI, bm!en en movant; ALAB-879, 26 NRC 422 (1987)
Metropolitan Edisoo Co. (I'Iuee Mile Wand Nuclear Station, Unit I), CU-8S-8, 21 NRC 1111, 1114 (198S)
treatment oC islUes raised Cor lim time on appeal; ALAB-872, 26 NRC ISO n.130 (1987)
Metropolitan EdisM Co. (I1uee Mile la1and Nuclear Station, Unit I), UlP-81-59, 14 NRC 1211, 1553 (1981)
evacuation ahadow phencmenon, connection between EPZ lize and; CU-87-12, 26 NRC 391 (1987)
Metropolitan Edisoo Co. (I1uee Mile la1and Nuclear Station, Unit 2), ALAB-4S6, 7 NRC 63, 65, 67 n.3 (1978)
appeal board authority to atrllte down a CommissiM regulatim; ALAB-87S, 26 NRC 256 (1987)
Metropolitan Edisoo Co. Y. People Against Nuclear Energy, 460 U.S. 766 (1983)
litigability of psychologica11lreSS in NRC proccedings;'ALAB-872, 26 NRC 132 n.1S (1987)
Mississippi Power and light Co. (Grand 0ulC Nuclear Station, Units 1 and 2), ALAB-130, 6 AEC 423, 424,
426 n.9 (1973)
appeal board dlscmiM concerning need and desirability of reviewing oIher contcntima Mce one
admissible cmtcntion ill Cound; ALAB-869, 26 NRC 27 (1987)
Mississippi Power and light Co. (Grand Gulf Nuclear Station, Unill 1 and 2), ALAB-130, 6 AEC 423, 426
(1973)
merita dctcnninationa at contentien admission IlIge; ALAB-880, 26 NRC 4S7 (1987)
Mitchel Y. General Electric Co., 689 F.ld 877 (9Ih Cir. 1982)
risk to puty'a Crom inadequately briefed iIsuca on appea1; ALAB-872, 26 NRC 131 (1987)
Murphy, S60 F.2d 326, 334 (8th Cir. 1977)
ltandard Cor discovery of Caet work product; CU-87-8, 26 NRC 10 (1987)
Mutphy, 560 F.2d 326, 336 (8th Cir. 1977)
ltandard Cor discovery of opinim wade product; CU-87-8, 26 NRC 10 (1987)
Niagara Mohawk Power Co!p. (NIIIC Mile Point Nuclear Station, Unit 2), ALAB-264, 1 NRC 347,357 (1975)
overturning a licensing board'a findings, basia for; AUUl-881, 26 NRC 473 (1987)
NLRB Y. Huvey, 349 F.2d 900 (4th Cir. 1965)
assertim oC privilege by a subpoenaed witness prior to testimony; CU-87-8, 26 NRC 9 (1987)
cxlcnlim of privilege to the identity of an attorney'l client; CU-87-8, 26 NRC 10 (1987)
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Nonhem Indiana Public Service Co. (Bailly Oenenting Statien, Nuclear-I), ALAB-303, 2 NRC 858, 867
(1975)
weight giVal by appeal board to Iiccming board'i findinp; ALAB-881, 26 NRC 473 (1987)
Nonhem Indiana Public Service Co. (Bailly Oenenting Statien, Nuclear-I), CU-78-7, 7 NRC 429, 433-34
(1978), aff'd aub nom. Porter County CI.pteI' of \he Izllk W.lIen League, Inc. v. NRC, 606 F.ld 1363
(D.C. Cit. 1979)
.how-cause proceedinp, rtandml for initiation DC; DI).87-19, 26 NRC 512 (1987)
Nonhem Indiana Public Service Co. (Bailly Ocnerating Statim, Nuclear-I), CU-78-7, 7 NRC 429, 434 (1978)
cIirccton' cliscmion to determine wh~ .ubstantial issues have bec:n raised in 2.206 petitions;
D1).87-20, 26 NRC 518 (1987)
Off.hore Power Systems (Floating Nuclear Power Plants), CU-79-9, 10 NRC 257, 258 (1979)
definitim of "beycnd-design-buia," "clill 9," or "aevere" accidents; ALAB-880, 26 NRC 458 (1987)
PaciJic Ou and Electric Co. (Di.blo Canycn Nuclear Power Plan!, Uniu I and 2), ALAB-410, 5 NRC 1398,
1402 (1977)
Ippeal board luthority to IIrike down I Commisslen nogu1atien; ALAB-875, 26 NRC 256 (1987)
PaciJic Ou and Elearic Co. (Diablo Canycn Nuclear Power Plan!, Unita 1 and 2), ALAB-592, II NRC 744,
757 (1980)
.cope of protective orden: ALAB-870, 26 NRC 75 (1987)
PaciJic Ou and Electric Co. (Diablo Canycn Nuclear Power Plan!, Unilal and 2), ALAB-756, 18 NRC 1340,
1345 (1983)
burden on opponents of mmmary disposition mooons; ALAB-872, 26 NRC 141 (1987)
PaciJic Ou and Electric Co. (Diablo Canycn Nuclear Power Plan!, Unital and 2), CU-84-14, 20 NRC 285
(1984)
distinction between wely-n:latcd and important to Wely: ALAB-875, 26 NRC 264 (1987)
PaciJic Oil and Electric Co. (Diablo Canycn Nuclear Power Plan!, Unital and 2), CU-86-12, 24 NRC I, 12,
rev'd on olhcr grounds IUb nan. San Luis Obispo MOOIClS for Peace v. NRC, 799 F.ld 1268 (9th Cir. 1986)
Iitigability or need for ElS on Ipent fuel pool expansien; ALAB-869, 26 NRC 28 (1987)
Pacific Ou and Elearic Co. (Diablo Canycn Nuclear Power Plan!, Unita I and 2),lBP-82-70, 16 NRC 756,
779 (1982)
am: for EPZ-n:latcd problems arising ootside \he EPZ: CU-87-12, 26 NRC 391 (1987)
PaciJic Ou and Electric Co. (Diablo Canycn Nuclear Power Plan!, Unital and 2),lBP-86-2I, 23 NRC 849,
869 (1986)
admiulbility or cmtentions focusing on applicant'. ccnaidention of alternatives in .pent fuel pool
expansien proceedings: ALAB-869. 26 NRC 33 nolO (1987)
PctItiat for Emergency and Remedial Action, CU-78-6, 7 NRC 400, 406 (1978)
.talUS of general design criteria, regu1ations, nogulatory guides, and ItIndard review plans; ALAB-880, 26
NRC 458 n.ll (1987)
Philadelphia Electric Co. (Limerick Oenenting Statim, Unill I and 2), ALAB-785, 20 NRC 848, 870 n.76
(1984)
risk to party', fran inadequately briefed issues on appeal; ALAB-872, 26 NRC 131 (1987)
Philadelphia Electric Co. (lJmerick Ocnenting Statien, Unila 1 and 2), ALAB-819, 22 NRC 681, 697, 698
(1985), atr'd in part and review declincd, CU-86-5, 23 NRC 125 (1986)
need for NRC consideration ofbeycnd-design-basis accidentl; ALAB·869, 26 NRC 31 (1987)
Philadelphia Electric Co. (Limerick Oenerating Statien, Unill I and 2), ALAB-819, 22 NRC 681, 697-99
(1985)
aevere accident consideratilll1l in ElS at operating Iicenae atage, need for: ALAB·875, 26 NRC 267 (1987)
Philadelphia Electric Co. (Limerick Oenerating Statien, Unilll and 2), ALAB-819, 22 NRC 681, 700 &; noll
(1985), aff'd in part and review othenvise declined, CU-86-5, 23 NRC 125 (1986)
CEQ regulations, Ipplicability to NRC proceedinp; ALAB-876, 26 NRC 284 n.5 (1987); ALAB-880, 26
NRC 461 (1987)
Philadelphia Electric Co. (Limerick Oenerating Statien, Unill 1 and 2), ALAB-819, 22 NRC 681, 713 (1985)
basis for emergency planning rules requiring evacuation plans; CU-87-12, 26 NRC 398 (1987)
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Phi1adelphia Electrlc Co. (Limc:ric:lc Generating Station, Unils 1 and 2), ALAB·S28, 23 NRC 13, 11 (1986); id.,
ALAB·834,23 NRC 263, 266 n.10 (1986)
cri!eria to be satisfied by issues nised Cor lint time on appeal; ALAB·812, 26 NRC 150 n.l29 (1981)
I'hiladelphia Electrlc Co. (Limeric:lc Generating Station, Units 1 and 2), ALAB·845, 2A NRC 220, 230-31
(1986)
:
basis and 8pccllicity requirements Cor admission 0( contentions; ALAB·872, 26 NRC 134 (1981)
I'hiladelphia Electric Co. (Limeric:lc Generating Station, Units 1 and 2), ALAB·845, 24 NRC 220, 235 (1986)
issues niscd Cor first time on appeal, treatment 0(; ALAB·817, 26 NRC 292 (1981)
Phi1adelphia Electrlc Co. (Limc:ric:lc Generating Station, Units 1 and 2), CU·86-5, 23 NRC 125, 126 (1986)
responsibility 0( parties to teqUcst extensions oC time Cor filings; CU·81·9, 26 NRC 112 n.4 (1981)
Phi1adelphia Electric Co. (Limeric:lc Generating Station, Units 1 and 2), DD-8S·11, 22 NRC 149, 154 (1985)
basis and spec:ilicity teqUircd 0( 2.206 petitions; DD-81·12, 26 NRC 51 (1981)
Cactuallpccilicity m}uired Cor motions to reopen; DD-81·20, 26 NRC 519 (1981)
I'hiladelphia Electric Co. (Limc:ric:lc Generating Station, Units 1 and 2), LBP·85·14, 21 NRC 1219, 1236 (1985),
aIr'd in relevant part, ALAB·836, 23 NRC 479, 492·500, Commission review declined, luly 24, 1986
litigability 0( challenges to size 0( emergency planning zone; CIl·81·12, 26 NRC 389 (1981)
I'hiladelphia Electric Co. (Limc:ric:lc Oenerating Station, Units 1 and 2), LBP·8S·14, 21 NRC 1219, 1273 (1985)
purpose 0( written commitments Cran emergency response providen; DD-81·15, 26 NRC 239 (1981)
I'hiladelphia Electrlc Co. (Peach Bottom Atomic Power Station, Unita 2 and 3), ALAB·216, 8 AEC 13,20-21,
modified on oIher grounds, CU·74-32, 8 AEC 217 (1974)
basis and lpecificity teqUirements Cor admission 0( contentions, pwpose 0(; ALAB.869, 26 NRC 'rI
(1987); ALAB·812, 26 NRC 134 (1981); ALAB·880, 26 NRC 456 (1981)
challenges to regulations, treatment 0(; ALAB·815, 26 NRC 264 (1987); LBP·81·24, 26 NRC 162 (1981)
Porter Coonty Cltlpter oC the Izaale Walton League oC America, Inc. v. NRC, 606 F.2d 1363 (D.c. Or. 1979)
hearing rig~ on 2.206 petitions; DD-81·14, 26 NRC 89 (1987)
Porter CCAlllty C!apter oC the Izaale Walton League oC America, Inc. v. NRC, 606 F.2d 1363, 1369
(D.C. Or. 1979)
hearing rights where prior decision on essentially identical legal issues hu been rendered; CIl·87·10, 26
NRC 126 (1981)
Public Service Co. 0( Indiana (Marble Hill Nuclear Ocnerating Station, Units l and 2), ALAB-405, 5 NRC
1190, 1192 (1971)
discretionary interlocutory review, standard Cor; ALAB·870, 26 NRC 73 (1981); LBP·81·29, 26 NRC 310
(1981)
Public Service Co. 0( Indiana (Marble Hill Nuclear Ocnerating Station, Unita 1 and 2), CU·80-10, 11 NRC
438,443 (1980)
.pecificity teqUircd oCmotiOl\l to reopen; DD-87·20, 26 NRC 519 (1987)
Public Service Co. 0( New nampahire (SCibrodt Station, Units 1 and 2), ALAB·'rII, 1 NRC 478, 482·83
(1975)
,
petition Cor direc:tcd certification oC p~ve order; ALAn·810, 26 NRC 73 (1981)
Public Service Co. or New lIampahire (SCibrodt Station, Units 1 and 2), ALAB-422, 6 NRC 33, 42 (1971),
aCf'e!, CU·18·1, 7 NRC 1 (1978)
appeal board authority to make IUpplemental Cac:tuallindings; ALAn·S81, 26 NRC 475 n37 (1981)
Public Service Co. 0( New Hampahire (Scabrodt Station, Units 1 and 2), ALAB·762, 19 NRC 565, 568 (1984)
discretionary direc:tcd certification 0( interlocutory order, .tandard Cor gnnt of; ALAB·870, 26 NRC 73
(1981)
intcdoc:utory review oC licensing board rulings, .tandard Cor; LBP·87·29, 26 NRC 311 (1987)
Public Service Co. 0( New Hampahire (SCibrodt Station, Units 1 and 2), ALAB·839, 2A NRC 45, 49-50 (1986)
discretionary direc:tcd certification 0( interlocutory order, ltandard Cor gnnt of; ALAn·870, 26 NRC 73
(1981)
Public Service Co. 0( New lIampahire (Seabrodt Station, Units 1 and 2), ALAn·S65, 25 NRC 430, 435 (1981)
irreparable injury c:ritcrion Cor gnnt oC ltay, weight given to; ALAB·817, 26 NRC 290 (1981)
Public Service Co. 0( New Hampahire (Seabrodt Station, Units 1 and 2), ALAB·865, 25 NRC 430, 441 (1981)
criteria Cor motions to reopen; ALAn·872, 26 NRC 150 (1981)
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Public Service Co. of New Hampshire (Seabrook Statim, Unita 1 and 2), 01·77·8, 5 NRC 503, 516-17 (1977)
.cope of1icmling board lUa .ponto aulhorlty; WP-87·25, 26 NRC 212 n.l0 (1987)
Public Service Co. of Oklahoma (Blac:lt Fox Statim, Unita 1 and 2), 01·8~8, 11 NRC 433, 434 (1980)
.pecia1-dmnnstances exceptim for consideratim of IevenI accidents; ALAB·876, 26 NRC 285 (1987)
Public Service Eectric and Gu Co. (Salem Nuclear Generating Statim, Unit I), ALAB·6S0, 14 NRC 43, 49-50
(1981), aff'd lab nOm. Township of Lower Allowa)'l Crcclt v. Public Service Electric &: Gu Co., 687 F.2d
732 (3d Cit. 1982)
content of appellate bricCs; ALAB-872, 26 NRC 131 (1987)
Public Service Eectric and Gu Co. (Salem Nuclear Generating Statim, Unit I), ALAB-650, 14 NRC 43, 62-63
n.29 (1981), aff'd IUb nom. Township of Lower AllOWl)'l C%ecIc v. Public Service Electric and Gas Co., 687
F.2d 732 (3d Cit. 1982)
beyond-design-buis accident consldcntims, need for; ALAB-869, 26 NRC 31 (1987)
Rochester Gas and Electric Corp. (Sterling Power Project Nuclear Unit No. I), ALAB-596, 11 NRC 867 (1980)
Vlcatim of licensing board orders rejecting cmtcntion that is moot; ALAB-874, 26 NRC IS8 (1987)
San Luis OOOpo MOIhers for haec v. NRC, 751 F.2d 1287 (D.C. Cit. 1984), aff'd tJ1 banc, 789 F.2d 26,
cert. denied, _ U.S. _ 107 S. Ct. 330 (1986)
lltigability of beyond-desIgn-basis accidents; WP-87-24, 26 NRC 166 (1987)
.evere accident cmsideration for apcnt Cud pool expansion, need for; ALAB-869, 26 NRC 30 (1987)
San Luis Obiapo MOIhers for haec v. NRC, 751 F.2d 1287, 13~01 (D.c. Cit. 1984), aff'd en banc, 789 F.2d
26, cert denied, 000 U.S. 000, 107 S. Ct. 330 (1986)
class 9 accident cmsideration, NEPA requirements for; ALAB-880, 26 NRC 459 (1987)
San Luis Obiapo MOIhers for haec v. NRC, 751 F.2d 1287, 1301 (D.c. Cit. 1984), aff'd en banc, 789 F.2d 26,
cert. denied, 000 U.S. 000, 107 S. Ct. 330 (1986)
levere accident cmsiderations in ElS at opmting license lUge, need for; AUJJ-875, 26 NRC 267 (1987)
.evere accident cmsiderations in ElS at apcnt fuel pool expansion ltage, need for; ALAB-&76, 26 NRC
282 (1987); AUJJ-877, 26 NRC 293 (1987)
San Luis Obiapo MOIhers for haec v. NRC, 799 F.2d 1268 (9th Cit. 1986)
admissibility of cmtcntion postulating loss-of-coolant accident for rerac:ltcd apent fuel pool: WP-87-24,
26 NRC 161 (1987)
San Luis Obiapo MOIhers for haec v. NRC, 799 F.2d 1268, 1271 &: n.l (D.c. Cit. 1984)
liccnsco allowed 10 return apent fuel pool neking 10 original conliguntion; ALAB-880, 26 NRC 453
(1987)
Savo Our Ecos)'llcmJ v. CWk, 747 F.2d 1240 (9th Cit. 1984)
effect of Council on Environmental Quality regulations in NRC proceedings; ALAB-880, 26 NRC 461
n.15 (1987)
Sierra Club v. Sigler, 695 F.2d 957 (5th Cit. 1983)
effect of Council on Environmental Quality regulatims in NRC proceedings; ALAB-880, 26 NRC 461
n.15 (1987)
South Carolina Electric and Gas Co. (VUgil C. Summer Nuclear Station, Unit I), ALAB-710, 17 NRC 25,
26-27 (1983)
adequacy of USGS Information M O!arl0st0n earthquake as basis for reopening a record; AUJJ-872, 26
NRC 137 (1987)
South Carolina Eectric and Gu Co. (Virgil C. Summer Nuclear Station, Unit I), WP-73-ll, 6 AEC 213, 218,
225, moditicd and arc'd, ALAB·1l4, 6 AEC 253 (1973)
area thaI would be enCQ'\lpasscd by future Otarlestm-type earthquake; ALAB-872, 26 NRC 136 (1987)
Southern California Edison Co. (San Onofre Nuclear Generating Station, Units 2 and 3), 01-83·10,17 NRC
528,533 (1983)
emergency planning zone size and configuntim, flexibility in letting; 01·87-12, 26 NRC 389 n.& (1987)
Springfield Industries Corp. v. United SUteS, 663 F. Supp. 128 (1987)
intotpretation of Anti-Aplllheid Act; 01-87-9,26 NRC 114 (1987)
Statement of Policy M Conduct of Licensing Proceedings, 01-81-8, 13 NRC 452, 453 (1981)
deadlines for petitions for directed ccrtiIication; ALAB-870, 26 NRC 76 (1987)
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Statement of Policy m Conduct of Licalsing P!occedh1gs, CU·81.8, 13 NRC 452, 456 (1981)
n:fem1 of rulings, .tandud for; LBP·81·29, 26 NRC 310 (1981)
Statement of Policy m Conduct of Licensing P!occedh1gs, CU·81·8, 13 NRC 452, 457 (1981)
purpose of I1ImI!IUY dispositim; LBP·81.2S, 26 NRC 212 (1987)
Tennessee Valley Authority (Hartsville Nuclear PIant. Units lA, 2A, IB, and 2B), ALAB-463, 1 NRC 341, 348,
recatSidention denied m othc:r ground., ALAB-461, 1 NRC 459 (1918)
treatment ofissucs raised for firIt time on appeal; ALAB·812. 26 NRC 133 (1987); ALAB·811, 26 NRC
292 (1987); ALAB·880, 26 NRC 451 (1987)
Teus' Instruments, Inc. v. United States, 681 F.2d 118 (C.c.p.A. 1982)
test for determining whethc:r I product hu been IUbs\ln\ia11y transfonned; CU·81·9, 26 NRC 119 (1987)
Texas Utilitiea E1ectrlc Co. (Comanche Peale Steam Electric Statim, Unit I), ALAB·868, 2S NRC 912, 916-11
(1981)
IcIrnim'bility of I c:aUention in amended form; ALAB·869, 26 NRC 21 n.21 (1987)
Texas Utilitiea Elec:trlc Co. (Comanche Peale Steam Electric Statim, Unit I), CU.86-4, 23 NRC 113, 121·22
(1986)
Itaya, criteria for grant of; ALAB·811, 26 NRC 290 (1981)
TexIS Utilitiea Genenting Co. (Comanche Peale Steam Electric Station, Units 1 and 2), ALAB·599, 12 NRC 1
(1980)
Ilandud rer intc:docutory appeal; ALAB·813, 26 NRC 155 (1981)
Texas Utilities Genenting Co. (Comanche Peak Steam Electric Station, Units 1 and 2), CU.81·24, 14 NRC
614,615 (1981)
board respmsibility to.et f<nlh ill determinatim m 1\1& aponle nMew in a .epanle order; ALAB·869, 26
NRC 2S (1981)
Toledo Edison Co. (Davis·Besse Nuclear Power Station, Unit I), DD-86-11, 24 NRC 153 (1986)
availability of emergency wodten in light of union resolution; DD-81·15, 26 NRC 239 (1987)
Torrington Co. v. United States, 164 F.2d 1563 (Fed. CU. 1985)
test for determining whethc:r a product hu been IUbs\ln\ia11y transfonned; CU·81·9, 26 NRC 119 (1981)
Union E1ectric Co. (CaIlaway PIant. Unit I), ALAB·140, 18 NRC 343, 346 (1983)
burden on opponents of III!IIlnIrY disposition motiona; ALAB·812, 26 NRC 141 (1981)
quality assurance deficiencies IIlflicient for license denial, IC<lpCI of; ALAB·815, 26 NRC 273 (1981)
UniM Electric Co. (Callaway PIant. Unital and 2), ALAB·352, 4 NRC 311, 314 (1916)
forum fer challenging rqulltiClll; DD-81·12, 26 NRC 50 (1987)
Uniroyal Inc. v. United States, 542 F. Supp. 1026 (Ct. Int'I Trade 1982), aff'd, 102 F.2d 1002 (Fed. CU. 1983)
test for determining whethc:r a product has been IUbstantiaDy transfonned; CLI·81·9, 26 NRC 119 (1987)
Vermont Yankee Nuclear Powc:r Corp. (Vermont Yankee Nuclear Power Station), ALAB·869, 26 NRC 13
(1981), roconIidc:ration denied, ALAB·816, 26 NRC 211 (1987)
litigabillty of beymd-deaign.buis accidenta; LBP.81·24, 26 NRC 162 (1987); ALAB·880, 26 NRC 455
(1981)
Vermont Yankee Nuclear Power Corp. (Vennont Yankee Nuclear Power Station), ALAB.816, 26 NRC 216, 282
(1981)
IeVerO accident conaidentiClll in as at 'Pent fuel pool expansion .tage, need for; ALAB·811, 26 NRC
293 (1981)
Virgini.s Electric and Powc:r Co. (N<nIh Anna Power Station, Unita 1 and 2). ALAB·584, 11 NRC 451, 453
(1980)
I
burden on opponent of IIInUIW)' disposition; LBP·81·2S, 26 NRC 212 (1987)
Virgini.s Electric and Power Co. (N<nIh Anna Power Station, Unill 1 and 2), ALAB·141 , 18 NRC 311, 313 n.2
(1983)
cleadlinea fer petitiona fer directed certification; ALAB·810, 26 NRC 16 (1981)
Virgini.s Electric and Power Co. (N<nIh Anna Power Station, Unita 1 and 2). ALAB·141, 18 NRC 311, 318 &
n.ll (1983)
errcr by licensing board .. cause for interlocutory nMew; LBP.81·29, 26 NRC 311 (1981)
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Virginia Petroleum Jobbers Ass'n v. FPC, 259 Fold 921, 925 (D.c. Cit. 19S8)
stays, criteria for grant or; ALAB·877, 26 NRC 290 (1987)
Washlngtm Metropolitan Area Tonsil Caron'n v. Holiday Tours, Inc., SS9 F.2d 841 (D.c. Cit. 1977)
stays, criteria Cor grant or; ALAB·877, 26 NRC 290 (1987)
W.shingtoo Public Power Supply System (wppsS Nucl~ Project No. 2), DD-84-7, 19 NRC 899, 923 (1984)
enforcement .ction becausc ot deficiencies in emergency planning. need tor; DD-87·lS, 26 NRC 241
(1987)
.tandm! Cor determining whether enforcement proceedings arc appropriate; DD-87·13, 26 NRC 70 (1987);
DD-87·16, 26 NRC 321 (1987)
Western Nucl~ v.Huffman, 82S F.2d 1430 (10lh Cit. 1987)
appliCibility or, to imports or uranium; Cll·87·9, 26 NRC 121 (1987)
Wiacmsin Electric Power Co. (Point Beach Nucl~ Plant, Unil2), ALAB·78. 5 AEC 319, 322 (1972)
0YCI1IlJ'ning • licensing board', findings, bui5 Cor; ALAB·881, 26 NRC 473 (1987)
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10 C.F.R. 0.735-20(a)
propriety of NRC Staff conference call with utility officials; LBP-87-23, 26 NRC S5 (1987)
10 C.F.R. 1.40
authority of. Executive Direc\or for Operations \0 issue a subpoena; CU-87-8, 26 NRC 9 (1987)
10 c.F.R. 2103(b)
limit on presidinS officer', jurisdiction in proceedins challenging denial of. senior operator license;
LBP-87-23, 26 NRC 84 (1987)
10 C.F.R. 2104Cc)(4)
,
litisability of. finlllc:ia1 qualifications of non-elcctric-utility entity who hili been proposed by applicant \0
operate its facility; CU-87-7, 26 NRC 2 n.4 (1987)
10 C.F.R. 2105
commencement of. jurisdiction of a presiding officer; LBP-87-22. 26 NRC 42 n.l (1987)
10 C.F.R. 2203
lettlement 'greement on civil penalty for employee discrimination; AU-87-6, 26 NRC 445 (1987)
10 C.F.R. 2.205
licensing baud authority to impose civil penalties; CU-87-7, 26 NRC 3 n.7 (1987)
10 C.F.R. 2.206
B&W reactor design. denial of petition noqucstillg StalT safety assessment progruna for; D0-87-18, 26
NRC 331-66 (1987)
basis IlId apcciJicity required of petitions under; DO-87-12. 26 NRC 51 (1987)
BWR-6 Mark m design. denial of petition questioning adequacy of, relative \0 internal GE report;
D0-87-16, 26 NRC 316-22 (1987)
Chcmobyl accident, applicability \0 NRC-licensed facilities; 00-87-21, 26 NRC 520 (1987)
congressional testimony by NRC personnel on intimidation IlId harassment u buis for motion \0
reopen; 00-87-20, 26 NRC 514 (1987)
~L_ construction and documrntation deficiencies, denial of petition noqucsting action for; 00-87-17, 26 NRC
323 (1987)
deficiencies in emergency planning. need for enforcement action because of; 00-87-15, 26 NRC 234
(1987)
employee reporting of deficiencies, allegations of harassment due to; 00-87-19, 26 NRC 507 (1987)
posthcaring resolution of emergency planning concerns; ALAB-879, 26 NRC 415 (1987)
noqucst for review of puncture test analysis of GE-700 slUpping casks; 00-87-12, 26 NRC 46 (1987)
risk \0 schoolchildren. denial of petition for suspension of operations alleging; 00-87-13. 26 NRC 54
(1987)
10 C.F.R. Part 2. Subpart G
burden on applicant for senior operator', license; LBP-87-23, 26 NRC 83 (1987)
document production, authority to order; LBP-87-28. 26 NRC 301 (1987)
10 C.F.R. 2707
baud treatment of contention u withdrawn where intervenor faO. to Iile findingS; ALAB-872, 26 NRC
132 n.13 (1987)
10 C.F.R. 2714(s)
exception \0 proscription against intcdocutory appeals; ALAB-870, 26 NRC 76 (1987)

1-15

LEGAL CITATIONS INDEX
REGULATIONS

10 c.F.R. 2.714{a)(l)
admissibility cL c:attattions hued at unavailable Staff documeIltI; ALAB-869, 26 NRC 34 (1987)
contenIians nising new issues and filed after close
=rd. c:riu:ria to be IIli1lied far litigation
ALAB-879, 26 NRC 413 n.7 (1987)
c:riu:ria to be IIli1fied by isllUel nised for IiIlIt time on appeal; ALAB-872, 26 NRC ISO (1987)
late-filed contcn!iona, live-factor test fer admissia! cL; ALAB-876, 26 NRC 284 n.6 (1987); ALAB-880,
26 NRC 4S6 (1987); IBP-87-24, 26 NRC 161, 163 (1987)
10 c.F.R. 2.714(b)
baJiI·wiIh-cpec:i1icity zequimnent far admission of contentima; ALAB-872. 26 NRC 134 (1987);
ALAB-880, 26 NRC 4S6 (1987); IBP-87-24, 26 NRC 162 (1987)
filing time fer c:attattionr, IBP-87-24, 26 NRC 163 (1987)
lcope cL board ddrnnination at contention admissia! lUge; ALAB-869, 26 NRC 24 (1987)
10 c.F.R. 2.7141
appeal board discn:Iim c:mceming need and desinbility of reviewina dher contaIIions once one
admiasib1e contention is fOlllld; ALAB-869, 26 NRC 26 (1987)
appellate review cL interYaItian nWnp, authcrity for; AU.B-876, 26 NRC 280 (1987)
exception to prohibition apinal inu:rloc:uuIIy 1ppea1r, ALAB·m, 26 NRC 289 n.2 (1987)
intc:rIocutary appeal cL rejection of late-filed c:mIention; ALAB-873, 26 NRC ISS (1987)
10 c.P.R. 2.714a(b)
exception to· rule probibiIing in1e:rloc:utory appeal cL intervention ruling; ALAB-869, 26 NRC 26 (1987)
10 c.P.R. 2.714a(c)
appealability of dCllial of aclmissian of dha: c:mtentiata at finding of admissibility cL amended
contention; ALAB-869, 26 NRC 'II n.21 (1987)
appealability of intc:rYcntica ru1inga; ALAB-876, 26 NRC 280 (1987)
baJiI far appeal of intavention order; ALAB-869, 26 NRC 19 (1987)
excepcion to rule prohibiting in1e:rloc:utory appeal cL interYaItian ruling; ALAB-869, 26 NRC 26 (1987)
10 c.F.R. 2.714b
contention requirement for interYaItian; ALAB-869, 26 NRC 34 (1987)
10 c.F.R. 2.71S(a)
menta determinations at cantCII1ial admission lUge; ALAB-87S, 26 NRC 263 (1987)
10 c.P.R. 2.717
tenninatia1 cL jutisdiction of a preaiding officer; IBP-87-22, 26 NRC 42 n.l (1987)
10 c.P.R. 2.718(e)
extalsim cL time far anawa: to mccion for aummuy dispoaitim; IBP-87-2S, 26 NRC 204 (1987)
10 c.P.R. 2.718(i)
certification cL questions to the Commisaian, discretionary authority of preaiding officer; IBP-87-29, 26
NRC 310 noS (1987)
cIirected certification of protective order, petition for; ALAB-870, 26 NRC 73, 76 (1987)
10 c.P.R. 2.730(f)
appealability of intc:va1lion rulings; ALAB-870, 26 NRC 76 (1987); ALAB-876, 26 NRC 280 (1987)
excepcion to proscription againat intedocutary appea1a; ALAB-870, 26 NRC 76 (1987)
intc:rIocutary appeala of rulingl of preaicling officera, policy on; IBP-87-29, 26 NRC 310 (1987)
10 c.P.R. 2.732
authority cL preaiding officer to determine that a party other thm the operator license applicant hu the
burden of proof; IBP.87-23, 26 NRC 83 (1987)
burden of proof on adequacy of IcbooI. participatia1 in emergency exercises; IBp-87-32, 26 NRC 497
(1987)
burden cL proof on matlerl in c:ontroveISy in NRC prooeedinga; DD-87.20, 26 NRC S18 (1987)
burden at applicant for ICZIior operator'l licc:nse; IBP-87-23, 26 NRC 83 (1987)
10 c.F.R. 2.734
c:riu:ria for motions to recpen; ALAB-872, 26 NRC ISO (1987)
recpening hcaringa under aectian 2.206, ltandud for; DD-87-20, 26 NRC S18 (1987)

m
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10 c.F.R. 2.734{a)(2)
c:ontentions raising lIew u.uea and 6!ed after close of record, criteria to be satisfied for litigatim of;
ALAB.879, 26 NRC 413 11.7 (1987)
reopening =rds, mowing neccaary for; ALAB·879, 26 NRC 412 (1987)
10 c.p.R. 2.74O(b)(2)
informatim lIecellaty for c!ct.ermining whelher attorney work product appliea; CLI·87-8, 26 NRC 11
(1987)
scope of protectim offered by work product doctrine; CU-87-8, 26 NRC 10 (1987)
10 c.p.R. 2.74O(c)
scope of protective orcIcrs; ALAB-870, 26 NRC 7S (1987)
10 c.p.R. 2.744{d)
,
document production, aUlhcrlty to order; LBP-87-28, 26 NRC 301 (1987)
10 c.P.R. 2.749
aummuy dispositim of legal aUlhority islUea, denial of; LBP·87·25, 26 NRC 202 (1987)
aummuy dispoaiIim, atanclard for grant of; LBP-87·30, 26 NRC 426 (1987)
10 c.p.R. 2.749(a)
tq>lics to ans~ to motima for summary dispoaiIicm; LBP-87-25. 26 NRC 203-M (1987)
repliea to summary disposition motima; ALAB-872, 26 NRC 133 (1987)
10 c.P.R. 2.749(d)
burden m propatent of summary dispoaiIicm; LBP-87·25, 26 NRC 203 (1987)
atIJIdud for summary diapositim; ALAB·872, 26 NRC 132 (1987)
10 c.P.R. 2.754{b)
penalty for Intervenor's failure to file proposed findings of fact; CLI·87-7, 26 NRC 2 (1987)
10 c.p.R. 2.758
challengea to sufficieney of EPZ
rcqujmnents for; CU·87-12, 26 NRC 386, 389, 395 (1987)
waiver of scctim 50.47(d); ALAB·875, 26 NRC 256 (1987)
10 c.P.R. 2.758(a)
appeal board aulhority to ruike down a Commiuim reguLttion; ALAB·875, 26 NRC 2S6 (1987)
10 c.P.R. 2.7601
.
scope of board lUI apmtc aUlhority; ALAB·869, 26 NRC 2S (1987)
10 c.P.R. 2.762(a)
appealability of initial dcciaionr, ALAB-873. 26 NRC ISS (1987)
10 c.F.R. 2.762(d)(I)
appellate briefs. inadequate tnnscript c:itatima and rccotd references; ALAB·880. 26 NRC 464 (1987)
content of appellate briefs; ALAB-872, 26 NRC 131 (1987)
treatment of improperly briefed appeals; ALAB·872, 26 NRC 145 (1987)
10 c.P.R. 2.764{f)
scope of Commiuim immediate effcctiveneu review; Cll-87-7, 26 NRC 2, 4 (1987)
10 c.F.R. 2.764{f)(2)(ii)
right of putiea to file commentJ during Commission cffcctiveneu review; Cll-87-7, 26 NRC 2 n.2
(1987)
10 c.p.R. 2.764{g)
effect of Commission immediate effcctiveneu cmc1usima on pending appeals; Cll·87-7. 26 NRC 3 n.5
(1987)
10 c.P.R. 2.780
(1987)
propriety of NRC Staff cmfercncc call wiIh utility officials; LBP-87-23. 26 NRC
10 c.P.R. PI1'l 2, Subpart L
burden of proof in mow-c:ausc proceedings; LBP·87-23. 26 NRC 83 (1987)
10 c.p.R. 2.78S(b)(I)
refmal of JUlinP. atanclard for; LBP-87·29. 26 NRC 310 (1987)
10 c.F.R. 2.78S(d)
appellate discretionary certification authorl!y. ICOpe; ALAB·876, 26 NRC 28S (1987)

aiZe.
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10 c.P.R. 2.786(b)(1)
cc:rtiJication
issue whc:rc CommissiCll JCVicw
the issue hu ahcady been ~; ALAB-876, 26
NRC 28S (1987)
10 c.P.R. 2.788(b)
paSC limit m llay applications; ALAB-877, 26 NRC 294 n.23 (1987)
10 c.P.R. 2.788(e)
Itaya, c:riIerl.a fat grant of; ALAB-877, 26 NRC 290 (1987)
IUCCCSS-on-Ihc mcrita crilcrion fat grant of a 1laY; ALAB-875, 26 NRC 2S5 (1987)
10 c.P.R. 2.1101
contcntim Idmiuim c:rl!c:ria fat spent fuel pool expansiCll procccdings; ALAB-876, 26 NRC 281 n.4
(1987)
hcuing procedures for spent fuel pool expansion procccdings; ALAB-876, 26 NRC 281 n.4 (1987)
10 c.F.R. 2.1117
conI.cntiCll admiuim c:rl!c:ria fat spent fuel pool expansim procccdings; ALAB-S76, 26 NRC 281 n.4
(1987)
10 c.P.R. 2.1211(1)
limited appearance llatcmcnta in informal procccdings; LBP-87-31, 26 NRC 437 (1987)
10 c.P.R. 2.1231
hcuing file format for docurncnta RqUested under R>IA; LBP-87-28, 26 NRC 300 (1987)
10 c.F.R. 2.1231(b)
R>IA requcsta, board IUthorl.y \0 zmcw; LBP-S7-28, 26 NRC 299 (1987)
10 c.P.R. 2.1231(d)
discovery requcsta in infonnal procccdings, treatment
LBP-87-28, 26 NRC 299 (1987)
10 c.F.R. 2.1235(1)
crosl-examination in infonnal proceedings; LBP-87-31, 26 NRC 437 (1987)
10 c.P.R. 2.1235(b)
lworn testimony in informal proceedings; LBP-87-31, 26 NRC 437 (1987)
10 c.F.R. Put 2, Appendix C
1cvcl
and
employee clisc:riminltim violatiOl1l, distinction between; AU-87-6, 26 NRC 447 (1987)
10 c.P.R. 2. Appendix C,
explanatiCll
ICYCity 1cvcls
violatiOl1l; ALAB-872, 26 NRC 142 n.73 (1987)
10 c.F.R. 9.5(1)(5) and (6)
withholding
Staff docurncnta from applicant unclcr; LBP-87-28, 26 NRC 298 (1987)
10 c.F.R. Put 20
dOlO ca1c:u1atims fat nonpower lCIeImS, iodine IOIlrCC term in; DPRM-S7-4, 26 NRC 375 (1987)
10 c.P.R. Put SO
denial
requcat fat amendment
DPRM-87-4, 26 NRC 379 (1987)
10 c.P.R. 50.2
design buis, definitim
ALAB-880, 26 NRC 459 n.12 (1987)
10 c.P.R. 50.7
civil penalty fat employee discriminatim; AU-87-6, 26 NRC 446 (1987)
10 c.P.R. SO.44
NRC pooition CIl incrting cmuinmcnta; DD-87-14, 26 NRC 100 (1987)

or

or

or;

n

m

or

m

or

or

or

or;

or;

Ib c.P.R. SO.46
dcsign-buis 100s-of'-eoo1ant Icc:idcnta, wcty crilcria used fat B&W planta far; DD-87-18, 26 NRC
3~1 (1987)
ltuck-opm prcssurlzcr wcty valve, dc:mcnstratim that lafety requircmcnta arc met far; DD-87-18, 26
NRC 347 (1987)

10 c.P.R. SO.46(b)(l)
emergency cono cooling Iystem Icceptance c:ritcri.a for LOCAs; ALAB-878, 26 NRC 408 (1987)
10 c.P.R. 50.47
low-power opcratiOl1l, need for cvidCltiuy hcuing m cmcrscncy plans priat \0; CU-S7-13, 26 NRC
403 (1987)
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.cope of full-participatim emrzgency exercises; LBP-87-32, 26 NRC 484 (1987)
10 c.P.R. 50.47(a)
basis for NRC findings m adequacy of emrzgency plans; DOo87-15. 26 NRC 235 (1987)
10 C.F.R. 50.47(.)(1)
.tandard for acceptance of utiliI}' sponsored emrzgency plan; LBP-87-25. 26 NRC 223 (1987)
10 c.P.R. 50.47(.)(2)
IeSpOflSibility for evaluation of offsite emergency preparedness; DOo87·l3. 26 NRC 58 (1987)
10 c.P.R. 50.47(b)(S)
notification requirements for EPZ populace: AL\B-879. 26 NRC 412 (1987)
10 c.P.R. 50.47(b)(10)
evlOlation plans for hospitals. need for; Cll-87-12, 26 NRC 396 (1987)
utility plan IS interim compensating plan, adequacy of; LBP-87-30. 26 NRC 431 (1987)
10 c.P.R. 50.47(c)
,
licensing IlUnduds in light of emergency planning deficiencies; LBP-87-25. 26 NRC 213 (1987)
utility plan for ingestion pathway. ldequacy of; LBP-87-30. 26 NRC 428 (1987)
10 c.P.R. 50.47(c)(I)
eYlOlation plans for hospitals in EPZ. need for; CU-87·12, 26 NRC 396-97. 399 (1987)
10 c.P.R. 50.47(c)(2)
EPZ size, determination of; CU-87·12, 26 NRC 386-87. 394-95 (1987)
10 c.P.R. 50.47(d)
low-power license issu.nce prior to FEMA finding on adequacy of emergency prepam!ncss; AL\B-87S.
26 NRC 255-56 (1987)
IUm .ystem Idequacy. litigability on onsite emrzgency planning proceeding; AL\B-879. 26 NRC 412
(1987)
10 c.P.R. 50.48
• fire protection program for Fort 51. Vnin reactor. Idequacy of; DPRM-87-4. 26 NRC 373 (1987)
10 c.P.R. 50.49
I
c:nvUonmental qualification of motor opcratots for valves. adequacy of; ALAB-872, 26 NRC 149 (1987)
equipment qualificatim files. requirement for applicants to maintain; AL\B-875. 26 NRC 270 n.78
(1987)
10 c.P.R. 50.49(f)(1)
c:nvUonmental qualification of equipment by testing an identical item under identical conditions;
ALAB-875. 26 NRC 270 (1987)
10 c.P.R. 50.49(f)(2)
c:nvUonmental qualification of cables by !heir rimilarlty to cable Ilready quili/ied; ALAB.S75. 26 NRC
270 (1987)
10 c.P.R. 50.49(j)
equipment qualificatim files. rcquiranent for Ipplicants to maintain; ALAB·87S. 26 NRC 270 n.78
(1987)
10 c.P.R. 50.54(q)
emrzgency plans for graphite fires It nonpower reactorS. adequacy of; DPRM·87-4. 26 NRC 373. 374
(1987)
10 c.P.R. 50.57(.)
finding. neccssuy for issuance of full'power openting license; Cll·87-7. 26 NRC
4 (1987)
10 c.P.R. 50.61
pressurized thermal abode during feedwater tnnsients. potential of B&W plants for; DOo87-18. 26 NRC
348 (1987)
10 c.P.R. 50.61(b)(2)
reference temperatures for pressurized thermal .hode. ca1cu!atim of; DOo87-18. 26 NRC 348 (1987)
10 c.P.R. 50.92
no dgnificant hazards finding for spQ,t Cuel pool expansion; ALAB·880. 26 NRC 453 (1987)
10 C.F.R. Part SO. Appendix A. n.2
definition of Ictive and passive components; ALAB.869. 26 NRC 23 n.12 (1987)

:z.
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10 c.P.R. Part SO, Appc1dix A, IntroductiOft
important to uIety, inleIpretation of; ALAB-87S, 26 NRC 264 (1987)
10 c.P.R. Part SO, Appendix A, Definitions and Explanations
deliniticn of active and passive components; ALAB-869, 26 NRC 20, 23 n.12 (1987)
10 c.P.R. Part SO, Appendix A, ODe 1
distinction between uIety-related and impor\.lnt to uIety; ALAB-87S, 26 NRC 261 (1987)
10 c.P.R. Part SO, Appendix A, ODe 3
tire protection fean=a tcquircd for nonpowcr reaeton; DPRM-87-4, 26 NRC 379 (1987)
10 C.F.R. Part SO, Appendix A, GDC 4
environmental qualification of ROS8 coaxial cable for facility canputcr syslem, need for; ALAB-87S, 26
NRC 269 (1987)
10 c.p.R. Part SO, Appendix A, ODe 14, IS, 31, 32
inservice inspection of Iteam generator tubes, adequacy to CIISWe tube integrity; ALAB-87S, 26 NRC
260 (1987)
10 C.F.R. Part SO, Appendix A, ODe 44
applicability to spent fuel pools; ALAB-B69, 26 NRC 23 (l9B7)
10 C.F.R. Part SO, Appendix A, ODe 61
applicability of linglo-failun: critmOft to apent fuel pools; ALAB-869, 26 NRC 22-23 (1987)
compliance of Diablo Canyon apent fuel pools wiIh; LBP-87-2S, 26 NRC 178 (1987)
dClign-buis f'unctioo.s of a apent fuel pool; ALAB-880, 26 NRC 4S9 n.12 (1987)
minimum delign requirementl for ipCDt fuel pools; ALAB-ggO, 26 NRC 4S8 (1987)
10 C.F.R. Part SO, Appendix A, ODe 62
compliance of Diablo Canyon apent fuel pools wiIh; LBP-87-2S, 26 NRC 178 (1987)
10 c.P.R. Part SO, Appendix A, ODC 63
minimum delign tcquimnentl for apent fuel pools; ALAB-880, 26 NRC 4S8 (1987)
10 c.p.R. Part SO, Appendix B
adequacy of c:oostl'Ilction quality usuranc:e for Vogtle plant; ALAB-872, 26 NRC 138 (1987)
distinction between uIety-related and important to uIety; ALAB-87S, 26 NRC 263 (1987)
safety-related ddiclcncies at Fermi plant, adequacy of licensee's method m handling and dispositioning;
D0-87-19, 26 NRC 511 (1987)
10 C.F.R. Part SO, Appendix E
emergency plan for Fort SL Vrain reactor, adequacy of; DPRM-87-4, 26 NRC 379 (1987)
emeqency planning Zonel for nonpow... reactorI, me of; DPRM-87-4, 26 NRC 37S (1987)
emeqeney planx for all NRC-licensed facilities, adequacy of; DPRM-87-4, 26 NRC 370 (1987)
emeqency planx for £I'Iphile lites at nonpower !UctorI, adequacy of; DPRM-87-4, 26 NRC 373, 376
(1987)
evacuation time estimates for hospitals, need for inclusion in emergency plana; CU-87-12, 26 NRC 398
(1987)
10 c.P.R. Part SO, Appendix E, UV.F.l
compliance of exercise of utility emeqency plan wiIh; LBP-87-32, 26 NV-C 480-81, 484-88, 491, 494,
499-502, 50S-06 (1987)
10 C.F.R. Part SO, Appendices E and P
operator training, responsibility for monitoring and providing; DO-87-21, 26 NRC 526 (1987)
10 c.P.R. Part SO, Appendix K
small-break LOCA models for B&W plants, tcstins of; DO-87-18, 26 NRC 363 (1987)
ltuck-opc:n pressurizer uIety valve, demonstration lhat safety requiremcntl are met for; D0-87-18, 26
NRC 347 (1987)
10 C.F.R. Part SO, Appendix R
tire protection pro£I'Im for Fort SL Vrain reactor, adequacy of; DPRM-87-4, 26 NRC 373, 379 (1987)
10 c.P.R. Part 51
environmental asscssmentl, scope and content of; ALAB-877, 26 NRC 290 (1987)
need for Commission etmideratiOft of beyond-dcsign-buis accidcnta; ALAB-869, 26 NRC Zl-28 (1987)
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10 c.F.R. 51.14(a)
envUonmenta1 assessments, purpose 01'; ALAB·S69, 26 NRC 29 n.2S (1987); ALAB·880, 26 NRC 461
n.17 (1987)
10 c.P.R. 51.20
need for EIS for ~ fud pool ammclment; ALAB·869, 26 NRC 28, 30 (1987)
10 c.F.R. 5I.2O(a)-(c)
potcntW for &fIlWIdwater catllmination through &fOUled wells; ALAB·872, 26 NRC 134 (1987)
10 c.F.R. 51.2O(b)
envimnmenuJ. impact statements, aCtions teqUirina; ALAB·877. 26 NRC 290 (1987)
10 c.P.R. 51.20, 51.75, 51.95
EIS clcvdoped at openting 1iccnso stage; ALAB·875, 26 NRC 258 (1987)
10 c.P.R. 51.21, 51.25
envUonmenta1assessments, teqUiMnmt for Staff 10 prepare; ALAB·877, 26 NRC 290 (1987)
10 c.P.R. 51.22(c)
envUonmenta1 impact statements, aCtions not teqUirina; ALAB·877, 26 NRC 290 (1987)
10 c.F.R. 51.22(c)(9)
need for EIS whm Conuniuion mues "no lisniJicant hszards" cleterminllion; ALAB·869, 26 NRC 29,
30 (1987)
10 c.P.R. 51.3O(a)
envUonmenta1 assessmenlS, scope and content of; ALAB·877, 26 NRC 290 (1987)
10 c.P.R. 51.31, 51.32
Staff cIetermlnation upon completion of envinxuncntal a.,essment; ALAB·877, 26 NRC 291 (1987)
10 c.P.R. 51.34(aXl)
potential for &fIlWIdwater catllmination through IfOIlted wclls; ALAB·872, 26 NRC 134 (1987)
10 c.P.R. 51.45
Informltion 10 be included in environmentsl reports; ALAB·869, 26 NRC 34 n.31 (1987)
10 c.P.R. 51.50
need for an environmentsl report for a license amcndmmt application; ALAB·869, 26 NRC 34 n.31
(1987)
.
10 c.P.R. 51.51, 51.52
Information 10 be included in environmentsl repotts; ALAB·869. 26 NRC 34 n.31 (1987)
10 c.P.R. 51.53
need for an environmental report for a license amendment application; ALAB·869, 26 NRC 34 n.31
(1987)
10 C.F.R. 51.104
litigability 01' need for EIS on spent fud pool expansion; ALAB·869, 26 NRC 28 (1987)
10 c.P.R. Put 55
'
certilication by utility that senier reactor opentor hu met 1iccnso requirements; LBP.87·23. 26 NRC 82
(1987)
.
operator mining oversight by NRC; DD-87·21. 26 NRC 5Tl (1987)
10 c.P.R. 55.1O(aX5)
need for operalor license applicant to request that test be administered; lBP·87·23. 26 NRC 83 (1987)
10 c.P.R. 55.1O(a)(6)
items that mast be lubmiued u part 01' senior opentor license application; LBP·87·23. 26 NRC 83
(1987)
proof of • senior operator'l qualifications; LBp·87·23. 26 NRC 82, 84 (1987)
10 c.P.R. 55.11(b)
testing JeqUiremenll for senior
license; LBP·87·23, 26 NRC 83 (1987)
10 c.P.R. 55.31(aX4)
applicability of, retroactivelY; LBp·87·23, 26 NRC 83 n.1 (1987)
I 0 c.P.R. Put 71
compliance of ClE·700 ahipplng cask with; DD-87·12, 26 NRC 47 (1987)

operator
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REGULATIONS

10 C.F.R. 71.41
use
aca1ing tests or Iimilitudc 10 evaluate ahipping caw; DO-B7·12, 26 NRC 48 n.S (1987)
10 C.F.R. 71.5I(a). 71.71
..fety and design llandards for GE·700 ahipping caw for ndioactive matcria1a; DO-B7·12, 26 NRC 47
(1987)
10 C.F.R. 71.73
accidelll conditions for which a .hipping cask must be assessed; DO-B7·12, 26 NRC 47 (1987)
lequence
puncture and lito tests for ahipping casks; DO-B7·12, 26 NRC SO (1987)
use
sealo-model specimens 10 evaluate lhippins cask designs; DO-B7·12, 26 NRC 47 n.2 (1987)
10 C.F.R. 71.101
quality assurance standards for GE-700 ahipping caw; D0-87·12, 26 NRC 47 (1987)
10 C.F.R. Part 72
limitations m dry cask storage of fuels; LBP·87·2S. 26 NRC 185 (1987)
10 C.F.R. Part 73. Appendix B
minimum visim llandards for lecurity personnel; DPRM·87·3. 26 NRC 247 (1987)
10 C.F.R. Part 100
dose calculations for nonpowcr reactors. iodine lource term in; DPRM-87-4. 26 NRC 375 (1987)
ofrsite doses for postulated accidents. conservatisms in; D0-87·18. 26 NRC 360-61 (1987)
10 C.F.R. l00.10(c)('3)
potential for groundwater cmtaminatim Ihrough grouted wc11s; ALAB·B72, 26 NRC 134 (1987)
10 C.F.R. Part 100. Appendix A
distinction between mety·zdated and important to mcty; ALAB·B75. 26 NRC 263-64 (1987)
10 C.F.R. Part 100. Appendix A. m(g)
definitim
a capable fault; ALAB·872. 26 NRC 135 n.35 (1987)
19 C.F.R. 10.14(b)
leSt for detcrmlning whc:dler a product has been substantially ImISfonned; CU·B7·9. '26 NRC 119
(1987)
19 C.F.R. 134.1(b)
origin for substantially transronncd imports; CU-87·9, 26 NRC 119 (1987)
change in country
19 C.F.R. 134.11
country-of-origin marking noquircd on Imports; CU·87·9. 26 NRC 118-19 (1987)
31 C.F.R. Part 545
responsibility for interpreting Anti·Apanheid Act; CU·B7·9. 26 NRC 120 (1987)
31 C.F.R. 545.211(a)
uranium imports barred by Anti·Apanheid Act; CU-87·9. 26 NRC 116 (1987)
31 C.F.R. 545.42S
Imports
substantially transfonncd uranium ore and uranium oxide; CU-87·9. 26 NRC 117 (1987)
40 C.F.R. 1502.3
.pmt fuel pool expansions. EIS requirements for; ALAB-880. 26 NRC 460 (1987)
40 C.F.R. 1502.22
need for worst·case analysis
spent fuel pool reracking; LBP-87·24. 26 NRC 161 (1987)
levere accident considerations in license amendment proceedings; ALAB·876, 26 NRC 283. 284 n.5
(1987)
Ipmt fuel pool expansions. EIS requirements for, ALAB-880. 26 NRC 460 (1987)
40 C.F.R. 1502.22(b)
dcfinitim
"reasonably fo _ _ ble"; ALAB-880. 26 NRC 461 (1987)
40 C.F.R. 1508.18. 1508.27
lpent fuel pool expansions. EIS requirements for, ALAB-880. 26 NRC 460 (1987)
44 C.F.R. Part 350
responsibility for evaluation of offsite emergency, preparedness; D0-87·13. 26 NRC 58 (1987);
D0-87-15. 26 NRC 235 (1987)
44 C.F.R. 350.3(c)
liren systems. rcspmsibility for detcrmlning adequacy of; ALAB·B79. 26 NRC 416 (1987)

or

or

or

or

or

or

or

or
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STATUTES

Anti-Apartheid Act, 3(6)(B), 22 U_S.C. 5001(6)(B)
treatment of Namibia u part of South Mrica; QJ-S7-9, 26 NRC 121 (1981)
Anti-Apartheid Act, 3m
uranium imports bmcd by; CU-SH, 26 NRC 116 n.6 (1987)
Anti-Apartheid Act, 309(1), 22 U.S.c. 5059(1)
uranium forms blrred by; QJ-87-9. 26 NRC 113-14 (1987); CU-87-11. 26 NRC 249-50 (1987)
imports of uranium ore and uranium oxide from Nanu'bia; CU-S7-9, 26 NRC 121 (1981)
interpretation of; QJ-S7-9, 26 NRC 112, 115, 120 (1981)
Anti-Apartheid Act, 319, 320
South Mrican imports barred by; Ql-S7-9, 26 NRC 114 (1981)
Atomic Energy Act, 161c, 42 U.S.c. 2201(c)
Commission authority to issue a SUbpoenl; CU-87-S, 26 NRC 9 (1987)
Atomic Energy Act, 161n, 42 U.S.c. 2201(n)
luthority of Executive Di=tor for Operatioos to issue a subpoena; Ql-S7-S, 26 NRC 9 (1981)
Atomic Energy Act, 189, 42 U.S.c. 2239
commencement of jurisdiction of 1 presiding officer; lBP-S7-22, 26 NRC 42 n.l (1981)
Atomic Energy Act, 1891(1), 42 u.s.c. 2239(1)(1)
hearing rlghls on low-power license; ALAB-87S, 26 NRC 256 (1987)
Energy Reorganization Act, 201, 42 U.S.c. S841
mljority determination by the Commission, luthority for; CU-S7-11, 26 NRC 250 n.* (1981)
Energy Reorganization Act, 206
reporting of ..fcty-signilicant itcml by GE on BWR-6 Marl!:
design; DD-87-16, 26 NRC 317 (1981)
Energy Reorganization Act, 209(b), 42 U.S.c. 5849
authority of Executive Di=tor for Operatioos to issue a subpoena; CU-87-8, 26 NRC 9 (1981)
National Environmental Policy Act, 42 U.S.C. 4321
class 9 accident consideration in environmental impact ltltementa, need for; ALAB-S69, 26 NRC TI
(1981); ALAB-8S0, 26 NRC 455 (1981)
psychological stress, litisability in NRC proceedings; ALAB-872, 26 NRC 132 n.15 (1987)
levere Iccident coosideratioos in license amendment proceedingS; ALAB-876, 26 NRC 282 (1981)
Nltional Environmental Policy Act, 102(2)(C), 42 U.s.c. 4332(2)(C)
environmental impact ltltements, federal actions requiring; ALAB-880, 26 NRC 457 (1981)
National Environmental Policy Act, 102(2)(£), 42 U.S.C. 4332(2)(E)
consideration of a1tcmatives to spent fuel pool expansion, need for; ALAB-880, 26 lIt'RC 458 n.1 0
(1981)

m
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OTHERS

Fed. R. Civ. P. 26(b)('3)
information necessary for determining whether attorney wade product applies; Cll·87·8, 26 NRC 11
(1987)
scope or protection offered by wade product doctrine; Cll·87·8, 26 NRC 10 (1987)
132 Coog. Rec. 113873·74 (daily cd. IWlc 18, 1986) (remarks or Rep. Richardson); 132
Cong. Rec. 1I6778 (daily cd. SepL 12, 1986) (remarks of Rep. Wolpe); 132 Cong. Rec. 8660 (daily
ed. SepL 29, 1986) (remarks of Rep. Richardson); H.R. Rep. No. 638, PL 2, 99th Cong., 2d Scss. 6
(1986); S. Rep. No. 370, 99th Cong., 2d Scss. 14 (1986)
uranium imports bancd by Anti·Aparth~d Act; Cll·87·9, 26 NRC 116 (1987)
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ADNORMAL TRANSIENT OPERATING GUIDELINES
for B&W.designed plants, NRC Staff ufety evaluation of; D0-87·18, 26 NRC 330 (1987)
ACCIDENTS
design·basis, choice of; D0-87~14, 26 NRC 87 (1987)
TMI·2, cause of; D0-87·18, 26 NRC 330 (1987)
See also Ctemobyl Accident

ACCIDENTS, CLASS,9
admissibility of c:attention on; UJP·87·24, 26 NRC 159 (1987)
definition of; CU.87·12, 26 NRC 383 (1987)

ACCIDENTS, LOSS·OF-COOLANT
acceptance criteria for capability of emergency core cooling system in response to; AIAB.878, 26 NRC
407 (1987)

ACCIDENTS, SEVERE
capability of Pilgrim contlinmcnt to withstand; D0-87·14, 26 NRC 87 (1987)
consideration of; AIAB·869, 26 NRC 13 (1987)
consideration in envirmmentaI. impact Itatanents; AIAB·875, 26 NRC 251 (1987); AIAB·877, 26 NRC
287 (1987)
consideration in spent fuel pool expansion proceedings; AIAB·876, 26 NRC 277 (1987); AIAB·880, 26
NRC 449 (1987)
special circumstances exception to consideration of; AIAB·876, 26 NRC 277 (1987)

ACTIVE COMPONENTS
definition of; AIAB·869, 26 NRC 13 (1987)

ADJUDICATORY BOARDS
scope of sua sponte leView authority; AIAB·869, 26 NRC 13 (1987)
AGREEMENT
See Leuets of Agrecmc:nt; Settlement Agreements
ALTERNATIVES
to spent fud pool expansion, need for consideration of; AIAB·880, 26 NRC 449 (1987)
AMENDMENr
See Operating License Amendment Applications; Operating License Amendment Proceedings

AMERICAN RED CROSS
role at sheltered facilities; DO-87·13, 26 NRC 53 (1987)
ANTI·APARIlIEID Acr
'
applicability to imports of South African uranium ore and uranium oxide; CU·87·11, 26 NRC 249
(1987)

APPEAL BOARDS
authority to strike down • Commission regulation; AIAB·875, 26 NRC 251 (1987)
discretion c:atcerning need and desirability of reviewing ccher contentions once one admissible
contention is found; ALAB·869, 26 NRC 13 (1987)
APPEALS

dismissal on mootness grounds; ALAB·874, 26 NRC 156 (1987)
of denial of senior operator', license; LBP·87·23, 26 NRC 81 (1987); UJP·87·28, 26 NRC 297 (1987)
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of denial of lenior reactor operator license, oral ptesentltiat authorized for; LBP·87·31, 26 NRC 436
(1987)
treatment of issues offered for Ihe first time on; ALAB·872, 26 NRC 127 (1987)
treatment of unbriefed issues at; ALAB·872, 26 NRC 127 (1987)

APPEALS, INTERLOCUTORY
by applican!s, of intervention or c:orncntiat admissiat rulings; ALAB·876, 26 NRC Z77 (1987)
exception 10 Nle proIubiting; ALAB·869, 26 NRC 13 (1987)
of rejection of lalO-liled c:orncntiat; ALAB·873, 26 NRC 154 (1987)

APPllCANTS
burden of proof on, in NRC proceedings; DD-87·20, 26 NRC 513 (1987)
AUDITS
management, independent, need for at Ccmanche Peak; DD-87·17, 26 NRC 323 (1987)

AUXlllARY FEEDWATER SYSTEMS
in B&W.dcsign plants, reliability of; DD-87·18, 26 NRC 330 (1987)
BABCOCK & WlLCOX
reactors, ..felY of; DD-87·18, 26 NRC 330 (1987)

BRIEFS, APPEIl.ATE
of; ALAB·872, 26 NRC 127 (1987)
lacking record and transcript references, treatment of; ALAB·880, 26 NRC 449 (1987)
unsupported claims of error in, treatment of; ALAB·880, 26 NRC 449 (1987)
content

BURDEN OF GOING R>RWARD
in proceeding challenging denial of ....mor operator license; LBP·87·23, 26 NRC 81 (1987)
CABLES

ROS8 coaxial. environmental qua1iJication of; ALAB·875, 26 NRC 251 (1987)
See a1ao Elcctrica1 Cables
CASKS
See Shipping Caw
CEKl1F1CATION
of questiat emceming subja:t matter jurisdiction; ALAB·881, 26 NRC 46S (1987)
question appropriate for; ALAB·876, 26 NRC Z77 (1987)
See a1ao Directed CertiJication
CHERNOBYL ACCIDENT
applicability 10 NRC·licensed facilities; DD-87·14, 26 NRC 87 (1987); DD-87·21, 26 NRC 520 (1987);
DPRM·87-4, 26 NRC 3(j] (1987)

CIVIL PENALTIES
for employee diacrlmination, aett1emcnt agreement on; AU·S7·6, 26 NRC 445 (1987)
licensing board authority 10 impoae; CU·87·7, 26 NRC 1 (1987)
COllATERAL ESTOPPEL
application of in NRC proceedings; ALAB·869, 26 NRC 13 (1987)
COMPETENCE
See Management Ccmpetence
CONSTRUcnON
deficiencies at Comanche Peak, reinspection of; DD-87·17, 26 NRC 323 (1987)
CONTAINMENTS
c:ompari.aon of U.S. and Soviet; DD-87·21, 26 NRC 520 (1987)
design philosophy and licensing requirements; DD-87·14, 26 NRC 87 (1987)
inerting, NRC position on; DD-&7·14, 26 NRC 87 (1987)
Mnk I, ability 10 respond 10 design·basis accidents; DD-87·14, 26 NRC 87 (1987)
auppression pool in GE BWR·6 Mnk m reactor, dashing potential cIurlng leismic events; DD-87·16,
26 NRC 315 (1987)
CONTAMINATION
groundwater, Ihrough grooted wells; ALAB·872, 26 NRC 127 (1987)
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CONI'EN110NS
asserting need fer IDS because of claims of increased rWt from beyond·design·basis accident scenarios,
liIigability of; ALAB·869, 26 NRC 13 (1987)
basis and specificity rcquircmcnts far admission of; ALAB·872, 26 NRC 127 (1987); ALAB·8n, 26
NRC 287 (1987); ALAB·880, 26 NRC 449 (1987)
conditional admissioo of; ALAB·S69, 26 NRC 13 (1987); ALAB·872, 26 NRC 127 (1987)
emergency planning, JeVerUl of lUling admining; CLI·87·12, 26 NRC 383 (1987)
environmental, appropriate foalS of; ALAB·869, 26 NRC 13 (1987)
formulatioo and admission of, prior \0 issuance of Idevant Staff documents; ALAB·869, 26 NRC 13
(1987)
on beyond-dcsign·basis accidents, admissibility of; LBP·87·24, 26 NRC 159 (1987)
on generic issues, nexus requirement far admissibility of; LBP·87·24, 26 NRC 159 (1987)
plOof required at admission ruge; ALAB·880, 26 NRC 449 (1987)
purpose of buis and specificity requirements for; ALAB·869, 26 NRC 13 (1987)
lcope of licensing board review \0 determine admissibility of; ALAB·869, 26 NRC 13 (1987)

CONI'EN110NS, LATE·HLED
interlocutory Ippeala of denial. of; ALAB·873, 26 NRC 154 (1987)
on adequacy of siren lyatem, denial. of mruoo \0 reopen the record on; ALAB·879, 26 NRC 410
(1987)

CONTROL SYSTEMS
See Integrated Control Syatem

COOLANf
See Loss of Coolant

COOllNG WATER SYSTEMS
degradation of heat tnnsfer e.wpability because of acx:umu1ation of aquatic organisms or debris;
ALAB·875, 26 NRC lSI (1987)
See also Emergency Core Cooling Syatcms

CORROSION
See Intergranular Stress Couosion Cracking

COUNCIL ON ENVIRONMENTAL QUAUTY
regulations, applie.wbility \0 NRC;ALAB·876, 26 NRC 277 (1987); ALAB·880, 26 NRC 449 (1987)
CROSS·EXAMINATION
.
in informal proceedings; LBp·87·3I, 26 NRC 436 (1987)
DECISIONS
licensing board, unreviewed, precedential effect of; ALAB·869, 26 NRC 13 (1987)
DECONTAMINATION
of exposed emergency wodters, adequacy of means for; DD-87·15, 26 NRC 233 (1987)
DEfICIENCIES
constructioo and documcntatioo It· Cananche Peak, reinspectioo of; DD-87·17, 26 NRC 323 (1987)
emergency planning, need far enforcement action for; DD-87·15, 26 NRC 233 (1987)
employee reporting program at Fermi plant; DD-87·19, 26 NRC 5en (1987)
in emergency plans; DD-87·13, 26 NRC 53 (1987)

DEflNITIONS
of active and passive components; ALAB·869, 26 NRC 13 (1987)
of class 9 ac:cldcnts; CLI·87·12, 26 NRC 383 (1987)
of environmental assessment; ALAB·S69, 26 NRC 13 (1987)
of pIUective actioo guides; CLI·87·12, 26 NRC 383 (1987)
of lingle failure; ALAB·869, 26 NRC 13 (1987)

DESIGN
contsinment; DD-87·14, 26 NRC 87 (1987)
verifie.wtion program, independent, at Comanche Peak, need for, DD-87·17, 26 NRC 323 (1987)
See also Seismic Design
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DIRECI'ED CERllFICATION
deadline for filing petitions for; ALAB·S70, 26 NRC 71 (19117)
of licauing board interlocutory order, standard far grant of; ALAB·S70, 26 NRC 71 (1987)

DISCOVERY
in informal proceedings; LBP·S7-28, 26 NRC '197 (l9117)
ICSpOnSibilities of multiple ownetS of a nuclear project to lec to canplClerlCII of ICSpOnSes
LBP·S7-27, 26 NRC 228 (19117)
DISCOVERY RUUNGS
clis=tionary interlocutory review of; ALAB-870, 26 NRC 71 (l9117)

to;

DISCRIMINATION
employee. for reporting deficiencies at Fermi plant; DO-S7-19, 26 NRC 507 (1987)
employee. leIIlemeot agreement on civil penalty for; AU-87-6, 26 NRC 445 (1987)

DOCUMENrATION
deficiencies at Comanche Peak, rcinspection of; DO-S7-17, 26 NRC 323 (19117)

EARI1IQUAKES
Charleston, impact on leismic design of Vogtle plant; ALAB·S72, 26 NRC 127 (1987)
susceptibility of GE BWR-6 Mule
reactorl to; DO-S7-16, 26 NRC 315 (19117)
velocity and displacement of spent fuel pool racks during; LBP·S7-2S, 26 NRC 168 (1987)

m

EFFECTIVENESS
Sec Immediate Effectiveness Review

ELECrRIC CABLES
polymer degradation in insulation; ALAB·S72, 26 fo..'RC 127 (19117)
lurveilJance and main\clance program for; ALAB-872, 26 NRC 127 (1987)

EMERGENCY BROADCAST MESSAGES
transmission and aUlhentication of; LBP.87.32, 26 NRC 479 (19S7)
EMERGENCY CORE COOLING SYSTEMS
acceptance aiteria for capability of, in ICSpOnSe to loss-of-coolant accident; ALAB·S78, 26 NRC 407
(1987)

EMERGENCY EXERCISES

.

initial, lcope of; LBP-87-32, 26 NRC 479 (1987)
of utility.sponsored plan; LBP·S7-32, 26 NRC 479 (19117)

EMERGENCY INR>RMATION
adequacy of, for Indian Point facility; DO-S7-13, 26 NRC 53 (19117)
broc:lnues, public role in production and dissemination of; ALAB·S71, 26 NRC 78 (1987)
EMERGENCY PLANNING
-adequate procective measures" concept, intetpretation of; CU-87-12, 26 NRC 383 (19117)
comparison of U.s. and Soviet; DO-S7-21, 26 NRC 520 (1987)
deficiencies, dfect on operating liCCllSe issuance; LBP·S7-26, 26 NRC 201 (1987)
deficiencies, need for cnl'orcement action for; DO-S7-15, 26 NRC 233 (19117)
fire proteetion mc:asw= in; DPRM·S7-4, 26 NRC 367 (1987)
EMERGENCY PLANNING ZONES
lhape and size variations; CU·S7-12, 26 fo..'RC 383 (1987)
EMERGENCY PLANS
content on radiation dose livings and evacuation time estimates; CU·S7-12, 26 NRC 383 (19117)
deficiencies in; DO-87-13, 26 NRC S3 (1987)
hearing rights on, prior to low-power operations; CU·S7-13, 26 NRC 400 (1987)
notification rcquiremmtl; ALAB·S79, 26 NRC 410 (1987)
.chool, adequacy of testing of; LBP-87-32, 26 NRC 479 (1987)
utility plan IS a JIIbniIutc far lack of Jtate and local government participation, Jtanduds for; CU-87-13,
26 NRC 400 (19117); LBP-87-26, 26 NRC 201 (19117)
utility·sponsored for ingestion palhway, adequacy of; LBP·S7-30, 26 NRC 425 (19117)
written commitmenls from sc:hool districts in, need for; DO-87-15, 26 NRC 233 (19117)
Sec also Emergency Response Plans
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EMERGENCY PREPAREDNESS
congregate care facilities, adequacy of; DD-87-1S, 26 NRC 233 (1987)
dc:cmtamination and treatment of exposed emergency wo,xC!S; DD-87-1S, 26 NRC 233 (1987)
offsitc, FEMA responsibility for. DD-87-13, 26 NRC S3 (1987)
atandanl for law.power 1icense issuance; ALAB-87S, 26 NRC 251 (1987)
training for .moots; DD-87-13, 26 NRC S3 (1987)
EMERGENCY RESPONSE PLANS
adequacy of, for Pilgrim Station; DD-87-14, 26 NRC 87 (1987)
EMERGENCY WORKERS
dc:cmtamination and treatment of; DD-87-IS, 26 NRC 233 (1987)
effect of early .dtool cIismissal on notification and mobilization of; DD-87-13, 26 NRC S3 (1987)
ENVIRONMENTAL ASSESSMENT
content and ICOpC of; ALAB-877, 26 NRC 287 (1987)
definition of; ALAB-869, 26 NRC 13 (1987)
licensing board responsibility to await issuance of, before deciding on its adequacy: ALAB-869, 26
NRC 13 (1987)
NRC determination upon canplction of; ALAB-877, 26 NRC 287 (1987)
purpose of: ALAB-880, 26 NRC 449 (1987)
ENVIRONMENTAL IMPACT STATEMENT
basis for requiring; ALAB-869, 26 NRC 13 (1987)
for ipcnl fuel pool expansion, need for; ALAB-869, 26 NRC 13 (1987): ALAB-880, 26 NRC 449
(1987)
preclusion of, when Commission makes "no aignificanl huanls" clctcrmination; ALAB-869, 26 NRC 13
(1987)
pteparation for all nuclear power plants, RqUircmcnt for; ALAB-87S, 26 NRC 251 (1987)
.cvcrc accident consideration in; ALAB-87S, 26 NRC 251 (1987): ALAB-880, 26 NRC 449 (1987)
ENVIRONMENTAL QUAIlFlCATION
of RGS8 coaxial canputer cable, adequacy of melhod for; ALAB-87S, 26 NRC 251 (1987)
ENVIRONMENTAL REPORT
.
need for, for license amendment application; ALAB-869, 26 NRC 13 (1987)
ENVIRONMENTAL REVIEW
.abotage considerations in; ALAB-87S, 26 NRC 251 (1987)
EVACUATION TIME ESTIMATES·
content of emergency plans on; CU-87-12, 26 NRC 383 (1987)
for hospitals in ~ need for inclusion in emergency plans; Cll-87-12, 26 NRC 383 (1987)
EXAMINATIONS
.enior reactor operator, allegations of deficiencies in: LBP.87-3I, 26 NRC 436 (1987)
EXCEP110NS
'
to Me prohibiting interlocutory appeal; ALAB-869, 26 NRC 13 (1987)
EXECU1lVE DIRECTOR FOR OPERATIONS
authority to issue subpoenas; CU-87-8, 26 NRC 6 (1987)
EXTENSIONS OF TIME
responsibilities of parties to mjuest; Cll-87-9, 26 NRC 109 (1987)
FAULTS
Mi1lcu.. capability of; ALAB-872, 26 NRC 127 (1987)
FEDERAL EMERGENCY MANAGEMENT AGENCY
responsibility for offsite preparedness; DD-87-13, 26 NRC S3 (1987)

FEEDWATER
Sec Auxiliary Feedwater System

FEEDWATER TRANSIENl'S

in B&W-designed plants; DD-87~18, 26 NRC 330 (1987)
loss-of·all·fccdwater at Davis·Besse facility: DD-87-18, 26 NRC 330 (1987)
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FINANCIAL QUAUFICAll0NS
of proposed new flcility owners, litiglbility of; lBP-S7·22, 26 NRC 41 (1987)
FlNDINGS OF FAcr
penalty for flnun: to file; ru·87·7, 26 NRC 1 (1987)
FIRE PRO'TECIlON

emCllency p1anning measures for; DPRM-87-4, 26 NRC 367 (1987)
FIRES

gnphite, ctedibility in NRC·licensed reacton; DPRM-87-4, 26 NRC 367 (1987)
Zirea10y cladding. in high-dmsity lpent fuel pool, litiglbility of; ALAB·880, 26 NRC 449 (1987)
FREEDOM OF INFORMATION Acr REQUESTS
jurlsdicti<n of praiding officers in informal pmoeedings to n:view procecIurea followed or resu1ta
reached by dher NRC offi_ m; lBP·87·28, 26 NRC
(1987)

m

FUEL TRANSFER SYSTEM
of GE BWR-6 Marlt m plant, pdential (or employee ncliation exposure from; DD-87·16, 26 NRC 315
(1987)
GENERAL DESIGN CRlTERIA
1egalltltus of; ALAB·869, 26 NRC 13 (1987); ALAB-880, 26 NRC 449 (1987)

GENERIC ISSUES
nexus requirement (or admissibility of contentions on; LBP·87·24, 26 NRC 159 (1987)

GRAPlllTE FIRES
credibility in NRC·licensed reacton; DPRM-87-4, 26 NRC 301 (1987)

GROUNDWATER
contamination through grtKlted wells; ALAB·872, 26 NRC 127 (1987)
HARASSMENT
of quality asS\lru1ce inspectcm; ru·87·1, 26 NRC 1 (1987)
lIEARlNO PROCEDURES
for &pent fuel pool proceedings; ALAB-876, 26 NRC 277 (1987)
IIEARlNO RIGID'S
OIl 2.206 petitions; DD-87·14, 26 NRC 87 (1987)
on emCllency plans prior to issuance of low-power 1kense; ru·87·13, 26 NRC 400 (1987)

lIEARlNGS
mltters under NEPA that mly be nised in; ALAB-869, 26 NRC 13 (1987)
HEAT REMOVAL
See Residual lleat Removal System
HOSPITALS
evacuation time estimates, need for including in emergency plans; ru-87-12, 26 NRC 383 (1987)

IMMEDIATE EFFECTIVENESS REVIEW
acope of; ru-S7-7, 26 NRC 1 (1987)

IMPOKI' liCENSES
South Afrlcan-origin uranium; ru-87-9, 26 NRC 109 (1987); ru-87-10, 26 NRC 123 (1987)
rubatanti.al tnnsformatim doctrine; CU-87·9, 26 NRC 109 (1987)

IMPOKI'ANI'TO SAFETY
contrasted with aafety-telated in c:mtext of quality assunnce programs; ALAB-87S, 26 NRC 251 (1987)
IMPOKI'S
of uranium on: and wanium oxide. effect of Canprehcnsive Anti·Aparlheid Act on; ru-87-9, 26 NRC
109 (1987); ru-87-10, 26 NRC 123 (1987); ru·87·11, 26 NRC 249 (1987)

INSTRUMENTATION, NONNUCLEAR
in B&W-designed planta, advene effects of; DD-87-18, 26 NRC 330 (1987)

INTEGRATED CONTROL SYSTEM
at B&W-designed planta, reliability analysis; DD-87-18, 26 NRC 330 (1987)
loss of de power It Rancho Seea; DD-87-18, 26 NRC 330 (1987)
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INTERCiRANULAR STRESS CORROSION CRAClCING
of COte intcmals. camol rodJ. and atainIeu lteel piping at OR BWR-6 Mule m plant, potential for;
DD-87-16. 26 NRC 31S (1987)
INTERVENORS
limit on issues litigable by; ALAB-876, 26 NRC
(1987)
INTERVENIlON
appellate review of nilings on; ALAB-869. 26 NRC 13 (1987)
1URISDICTION
of presiding officer in proceeding challenging NRC denial of aenior operator license; LBP-87-23. 26
NRC 81 (1987)
.
of presiding officctll in informal
to review procedureo fo~ or rcsuha reached by other
NRC offic:ea on roIA requesu: LBP-87-2S. 26 NRC 297 (1987)
aver contention questioning financial. qualifications of proposed new ownen of nuclear power plant;
LBP-87-22, 26 NRC 41 (1987)
retroactive expansion of: ALAB-881. 26 NRC 46S (1987)
aubject mailer. cextification of question to the Commiasion concerning: ALAB-881. 26 NRC 46S (1987)
LE1TERS OF AGREEMENT
willi bull canpanies for ancrgency evacuation, need for; DD-87-13. 26 NRC S3 (1987)

m

Proc:-nn8S.

UCENSING BOARDS

authority to impose civil pcnahics: CU-87-7. 26 NRC 1 (1987)
n:sponsibilily to let forth ill findings on lua aponte review in a aepante older. ALAB-869. 26 NRC 13
(1987)
lCOpe of review at contention adrlussion ltage; ALAB-869. 26 NRC 13 (1987)
llMITED APPEARANCE STATEMENTS
in informal proceedings: LBP-87-31. 26 NRC 436 (1987)
LOSS OF COOLANr
in apcnt fuel pool. consequenc:ea of: LBP-87-24. 26 NRC IS9 (1987)
MANAGEMENT COMPETENCE
.
adequacy of. to cpcrate Pilgrim facility; DD-87-14. 26 NRC 117 (1987)
MOOTNESS
dismissal of appeal on ground. of: ALAB-874. 26 NRC IS6 (1987)
ManONS
expedited consideration of. callie far: LBP-87-29. 26 NRC 302 (1987)
NAMIBIA

import of unnium Ole and unnium oxide from: CU-87-9. 26 NRC 109 (1987)
NATIONAL ENVIRONMENTAL POUCY ACf
basis for requiring an EIS; ALAB-869. 26 NRC 13 (1987)
definition of awironmcn!al Useumcnl; ALAB-869. 26 NRC 13 (1987)
enviJonmcnta1 UlClllDc:nt, content of; ALAB-877. 26 NRC 287 (1987)
enviroruncnta1 UlClllDc:nt, NRC determination upon conpletion of: ALAB-877. 26 NRC 287 (1987)
cnvUonmcntal impact ltatancnt for apcnt fuel pool expansion. need for; ALAB-869. 26 NRC 13 (1987)
mallerl that may be raiacd in NRC hearings: ALAB-869. 26 NRC 13 (1987)
preclusion of EIS when Commission makes "no significant hazards" determination; ALAB-869. 26 NRC
13 (1987)
Ieven: accident considerations for apcnt fuel pool expansion. need for; ALAB-880. 26 NRC 449 (1987)
Ieven: accident considerations in cnvirmmcnta1 impact ltatcmcnu; ALAB-869. 26 NRC 13 (1987);
ALAB-877. 26 NRC 287 (1987)
lpecial circurnslanc:ea exception to consideration of ICVc:c accidcnu: ALAB-876. 26 NRC m (1987)
NO SIGNIFICANf HAZARDS DETERMINATION
preclusion of EIS by; ALAB-869. 26 NRC 13 (1987)
NOTIFICATION
ancrgency. requimncnts for; ALAB-879. 26 NRC 410 (1987)
of ancrgency wo.ten. dTect of early acbool dismissal on; DD-87-13. 26 NRC S3 (1987)
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NRC PROCEEDINGS

CEQ regulations. effect in; ALAB-880. 26 NRC 449 (1987)
informal, c!iscovcry in; LBP-87-28. 26 NRC Z97 (1987)
informal, on! prcscnutiau in; LBP-87-31. 26 NRC 436 (1987)
NRC STAFF
burden in proceeding challenging denial. of .enior operator license; LBP-87-23. 26 NRC 81 (1987)
discretion 10 consider environmcn!al impacts of severe accidents; ALAB-880. 26 NRC 449 (1987)
responsibility to infonn boards and parties when its review is nO( complClC; ALAB-869. 26 NRC 13
(1987)
"fety review of "acdiblc" and "incredible" accidcn!a. ICope of; DPRM-87-4. 26 NRC 367 (1987)
NUCLEAR REGULATORY COMMISSION
Ccuncil on Enviromncn!al Quality regulations. applicability to; ALAB-876. 26 NRC Z17 (1987)
bea1Ih and ..rety rcsporw."bilities; CU-87-7. 26 NRC 1 (1987)
OPERATING UCENSE AMENDMENT APPIlCATION
need for erMronmcn!al report for, ALAB-869. 26 NRC 13 (1987)
OPERATING UCENSE AMENDMENT PROCEEDINGS
applicability of NEPA Policy Statement to; ALAB-869. 26 NRC 13 (1987); ALAB-876. 26 NRC Z17
(1987); ALAB-880. 26 NRC 449 (1987)
apent fuel pool expansion, bearing procedurcs for, ALAB-876. 26 NRC Z17 (1987)
OPERATING UCENSES. LOW-POWER
emergency preparedness .tanduds for issuance of; ALAB-875. 26 NRC 251 (1987)
bearing rights on emergency plans prior 10 issuance of; CU-87-13. 26 NRC 400 (1987)
OPERATOR TRAINING
baning of GPUN employee u aupervisor of; ALAB-881. 26 NRC 465 (1987)
comparlson of u.s. and Soviet; DD-87-21. 26 NRC 520 (1987)
PARASTATAL ORGANIZATIONS
!>or on uranium imports fran; CU-87-9. 26 NRC 109 (1987); CU-87-10. 26 NRC 123 (1987)
PASSIVE COMPONENTS
definition of; ALAB-869. 26 NRC 13 (1987)
PENALTIES
See Civil Penalties
PLUfONIUM

in lUIbincs of (lE BWR-6 MnIt
POUCY STATEMENTS

m plant, 1eve1a of;

DD-87-16. 26 NRC 315 (1987)

on severe accidcn!a. applicability 10 license amendment proceedings; ALAB-869. 26 NRC 13 (1987);

ALAB-875. 26 NRC 251 (1987); ALAB-876. 26 NRC Z17 (1987); ALAB-880. 26 NRC 449 (1987)
POLYMER DEGRADATION
in electric cable insulation; ALAB-872, 26 NRC 127 (1987)
POWER
dc. for integrated control ayltcm at Rancho Seco, loss of; DD-87-18. 26 NRC 330 (1987)
PRECEDENTIAL EFFECT
of umeviewcd licenaing board decisions; ALAB-869. 26 NRC 13 (1987)
PRESIDING OmCER
authority 10 determine that. party other than applicant bu the burden of proof; LBP-87-23. 26 NRC
81 (1987)
in infonna! proceedings. jurisdiction 10 review procedurcs followed or results reached by other NRC
offices on RJIA Il:qucsts; LBP-87-28. 26 NRC 297 (1987)
jurisdiction of. in proceeding challenging NRC denial. of .enior operator license; LBP-87-23. 26 NRC
81 (1987)
PRESSURIZERS
in B&W-designed plants. effects of lOIS of main feedWiter and CJtceasi~ feedWIter; DD-87-18. 26 NRC
330 (1987)
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PRIVILEGE

assertion of, by a subpoenaed witness prior to tmimony; 01-87-8, 26 NRC 6 (1987)
PROBABnJsnC RISK ASSESSMENI'
type of acc:idcnls IIl1died in; DD-87-14, 26 NRC 87 (1987)
PROOF, BURDEN O F ,
in challenging denial of lCnior operator'l license; lBP-87-Z3, 26 NRC 81 (1987)
on controvCl1ed issucs, in NRC licensing proc:ee<Iinp; DD-87-20, 26 NRC S13 (1987)
PROTECTIVE ACTION GUIDES
definition of; 0l-87-12, 26 NRC 383 (1987)
PROTECTIVE MEASURES
for hospitals, content of emergency plans on; 0l-87-12, 26 NRC 383 (1987)
PROTECTIVE ORDERS
lCOpe of c:ovcnge of; ALAB-870, 26 NRC 71 (1987)
PSYCHOLOGICAL STRESS
litigability of, in NRC proc:ee<Iinp; ALAB-872, 26 NRC 127 (1987)
QUALIFICATIONS
See Environmental Qualification; F11W1c:ial Qualifications
QUALITY ASSURANCE
COI1StNctim, at Vogtle plant, adequacy of; ALAB-872, 26 NRC 127 (1987)
QUALITY ASSURANCE INSPECrORS
harassment of; 01-87-7, 26 NRC 1 (1987)
QUALITY ASSURANCE PROGRAMS
important to wcty VI. . .fcty·rehtCd in context of; ALAB-87S, 26 NRC 251 (1987)
RADIATION
effects on core internals of BWR-6 MalIc m zeactor, DD-87-16, 26 NRC 31S (1987)
RADIATION DOSE
Jlvings, content of emergency plans on; 01.87-12, 26 NRC 383 (1987)
RADIATION EXPOSURE
of plant worlccn at OE BWR-6 Made ro, potential for; DD-87.16, 26 NRC 31S (1987)
RADIOACTIVE RELEASES
,
cumulative cffects of; ALAB-872, 26 NRC 127 (1987)
REACTOR OPERATOR liCENSE
appeal of denial of; lBp-87-Z3, 26 NRC 81 (1987)
.cope of information requcsted for licensing; lBp-87-23, 26 NRC 81 (1987)
REACTORS
B&W-dcsigncd, wcty of; DD-87-18, 26 NRC 330 (1987)
OE BWR-6 MalIc ro, design concerns; DD-87-16, 26 NRC 31S (1987)
RBMK 1000, dcaign featurcl leading to accident; DD-87-21, 26 NRC S20 (1987)
RECONSIDERATION
of denial of applicant'a rcqucat for aummuy diapoaition of legal aulhority issues, denial of motion for:
lBP-87·29, 26 NRC 302 (1987)
of previously decided UIUCS, Ute of 2.206 petitions; DD-87·2O, 26 NRC S13 (1987)
RED CROSS
See American Red Cross
REFERRAL OF RULINGS
lUndard for: lBP-87-29, 26 NRC 302 (1987)
REGULATIONS
I
appeal board aulhority to ruike down; ALAB-87S, 26 NRC 251 (1987)
CEQ, cffect in NRC proc:ee<IingS; ALAB-880, 26 NRC 449 (1987)
challenges, Ihowing n«cssary for; ALAB-87S, 26 NRC 251 (1987)
definitim of lingle failure; ALAB-869, 26 NRC 13 (1987)
definitiOl1l of active and passive componcnls; ALAB·&69, 26 NRC 13 (1987)
forum for challenging; DD-87·12, 26 NRC 45 (1987)
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melhodl of comp1ianoo with; ALAB-869. 26 NRC 13 (1987)
waiver of. lUndud for; ALAB-875. 26 NRC 251 (1987)
See also Rules of Practice
REGULATORY GUIDES
1eaul!alllS of; ALAB-869. 26 NRC 13 (1987); ALAB-875. 26 NRC 251 (1987); ALAB-880. 26 NRC
449 (1987)
REOPENING A RECORD
burden at movant; ALAB·879. 26 NRC 410 (1987)
NRC ~siona1 testimony on huusment u basis for; DOo87-20. 26 NRC 513 (1987)
Ihowing necessuy for; ALAB.879. 26 NRC 410 (1987)
teat for; ALAB-872, 26 NRC 127 (1987)
to admit late-filed cmlCdicns at adequacy of siren ayst.cm. denial. of motion for; ALAB-879. 26 NRC
410 (1987)

REPRESENTATION
by minority owneD by majority owners' auorncya; LBP-87-27. 26 NRC 228 (1987)
RES ruDICATA
application of in NRC proc:eedings; ALAB-869. 26 NRC 13 (1987)
RESIDUAL HEAT REMOVAL SYSTEM
use of fer Ipcnt fuel pool cooling; ALAB-869. 26 NRC 13 (1987)
REVERSAL OF RULING
admitting emergency plannina cmtentions; OJ-87-12, 26 NRC 383 (1987)
REVIEW
See Environmental Review; 1mmediate Effectiveness Review; Safety Review
REVIEW. APPElLATE
cIi.scretionuy interlocutory. of licensing board IIIlings. atandud fer grant of; ALAB-869. 26 NRC 13
(1987); ALAB-876. 26 NRC 277 (1987); LBP-87-29. 26 NRC 302 (1987)
lcope of; ALAB-880. 26 NRC 449 (1987)
lUI aponte. acopc of; AIAB-880. 26 NRC 449 (1987)
REVIEW. INTERLOCUl'ORY
cliJcn:tionuy. cL diJCCM:I)' JUlinp; ALAB-870. 26 NRC 71 (1987)
1icen:Ii:na board c.trOf u cause for: LBP.87-29. 26 NRC 302 (1987)

REVIEW. SUA SPONTE
appellate practice where no appeata have been filed; ALAB-871. 26 NRC 78 (1987)
1icen:Ii:nS board _pmsibiIity to let fonh its findinp in a IepUIle cmler; AIAB-869. 26 NRC 13
(1987)
lcope of; ALAB-880. 26 NRC 449 (1987)
RISK
.
to achookhildrert in vicinity of IndW! Point facility; DOo87-13. 26 NRC 53 (1987)
seC also Probabilistic Risk AuaIlDCllt
RULES OF PRACTICE
admission of c:ontentions. specificity ~ent for; ALAB-877. 26 NRC 287 (1987)
appeal board cliJcn:tion CCllceming need and desirability of reviewing other cmtentions mce one
admiJsib1e cmtention is found; ALAB-869. 26 NRC 13 (1987)
appellate review of inIervention IIIlings. c!iscretionuy authority for; ALAB-876. 26 NRC 277 (1987);
ALAB-869. 26 NRC 13 (1987)
application of doctrinca of repose; ALAB-869. 26 NRC 13 (1987)
uaertion of privil"Bo by a subpoenaed witn_ prier to teltimony; OJ-87-8. 26 NRC 6 (1987)
attorncy representation of minority owners; LBP-87-27. 26 NRC 228 (1987)
basis and apecilicity requirements for contentions; ALAB-872, 26 NRC 127 (1987); ALAB-880. 26 NRC
449 (1987)
burden cL proof in challengins denis1 of senior operator's license; LBP-87-23. 26 NRC 81 (1987)
burden at mOYUll fer lUmmuy disposition; ALAB-872, 26 NRC 127 (1987)
certification of issues to tho Commission; ALAB-876. 26 NRC 277 (1987)
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c:ballengca \0 Commissien regulations; DD-I7-12, 26 NRC 45 (1987)
conditional adminien of cancmions; ALAB-869, 26 NRC 13 (1987)
content of appellate brief.; ALAB-872, 26 NRC 127 (1987)
deadlinc for filing petitions for dircctccI ccni.lieation; ALAB-870, 26 NRC 71 (1987)
cIiIcoYely in informal procccdin,,; lBP-87-28, 26 NRC 297 (1987)
dismiaal of appeal m mootncs. grounds; ALAB-874, 26 NRC 156 (1987)
effect of OIA resolution of cbugca relative \0 IkenIc application m adlcdule of a licensing proceeding;
lBP-17-23, 26 NRC II (1987)
exception \0 II1lc prohibiting inlcrlocutory appeals; ALAB-869, 26 NRC 13 (1987)
extensions of time; CIl-87-9, 26 NRC 109 (l987)
hearing proc:cdures for 1pC21t fuel pool proceedings; ALAB-876, 26 NRC 'Z17 (1987)
in1crlocutory appeal of rejection of late-filed cattentions; ALAB-873, 26 NRC 154 (l987)
in1crlocutory appeals by applicanu; ALAB-876, 26 NRC 'Z17 (l987)
jurisdic:tim of presiding officer in infonnal proceedings, \0 review procedures foUowed or rcrults
_ched by other NRC offices m rolA requests; lBP-87-28, 26 NRC 297 (1987)
jurisdic:tim of presiding officer in proceeding challenging NRC denial of senior cpcrstor license;
lBP-87-23, 26 NRC 81 (1987)
limilation on litigable issues by scope of cmtcmion; ALAB-876, 26 NRC 'Z17 (1987)
pt=cdcmial effect of unrevicwcd licensing board decisions; ALAB-869, 26 NRC 13 (1987)
prooC required at COI1leII!ion admissim IISge; ALAB-880, 26 NRC 449 (1987)
purpose of buil and spcci1icity rcqWremenlS for cmtemlm; ALAB-869, 26 NRC 13 (1987)
reoptning a record, showing ncccslU)' for; ALAB-879, 26 NRC 410 (1987)
responsibilities of multiple OWDCIS of a nuclear project \0 ICC \0 canpletcncss of responses \0 discovery
requests; lBP-87-27, 26 NRC 228 (1987)
responsibilities of NRC Staff; ALAB-869, 26 NRC 13 (1987)
.howing nCCClsary for chaUcngce \0 Canmilsion regulations; ALAB-87S, 26 NRC 251 (1987)
.pcc:ilicity required of 2.206 petitions; DO-87-lO, 26 NRC 513 (1987)
.tandud fot grant of dircctccI ccni.lieation oC 1icenIing board intedoalIory order, ALAB-870, 26 NRC
71 (1987)
.tandud fot initiIting 2..206 proceedingS; DD-87-lO, 26 NRC 513 (1987)
Ilay applications, length oC; ALAB-875, 26 NRC 251 (1987)
.lIy criteria, tnOIt impoxtant; ALAB-877, 26 NRC 287 (1987)
lISy of agency action, criteria for;. ALAB-rn, 26 NRC 287 (1987)
telt fot reopening a rcconl; ALAB-872, 26 NRC 127 (1987)
trcatmC21t of unbrieted issues m appeal; ALAB-872, 26 NRC 127 (1987)
usc of 2.206 proccdurcI fot rcc:auidention of previously decided iuucs; D0-87-lO, 26 NRC 513
(1987)
waiver of or exception from IIIlca or regulations, atsndud for; ALAB-87S, 26 NRC 251 (1987)
SAFETY ANALYSES
of B&W plants, conscrvatisms in; DO-87-IS, 26 NRC 330 (1987)
SAFETY REVIEW
by NRC Staff, of Mcredlble" and "incrediblc" accidenlS, .cope of; DPRM-87-4, 26 NRC 367 (1987)
SAFETY-RELATED
COIIIrIStcd wiIh impotUnt \0 ..rcty in COIIleXt of quality usunncc programs; ALAB-87S, 26 NRC 251
(1987)
SCHEDUUNO
1icenIing proc:ccding. effect of OIA resolution of ch.tgce relative to 1iccnsc application en; lBP-87-23.
26 NRC 81 (1987)
SECURITY PERSONNEL
physical qualilicatilm for; DPRM-87-3. 26 NRC 243 (1987)
SEISMIC DESIGN
implCt of Chu1cston cuthqualte; ALAB-872. 26 NRC 127 (1987)
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SENIOR REACTOR OPERATOR
n:qucst for documents from NRC Staff. related 10 denial of licmsc for; IJJP-87-28. 26 NRC 297 (1987)
SENIOR REACTOR OPERATOR IJCENSE
appeal of denial of; IJJP-87-28. 26 NRC 297 (1987); IJJP-87-31. 26 NRC 436 (1987)
SETll.EMENT AGREEMENTS
on civil penalty for employee cliscriminatioo chl!ltC; AU-87-6. 26 NRC 445 (1987)
SIIELTERING
guidelines for Ichool buildings; DD-87-13. 26 NRC 53 (1987)
SlnPPING CASKS
puncture test analysis of; DD-87-12, 26 NRC 45 (1987)
SHOW-CAUSE PROCEEDINGS
basis and specificity Jequircmcnts for initiation of; DD-87-12, 26 NRC 45 (1987)
ltandard for instinnion of; DD-87-16. 26 NRC 315 (1987)
SINGLE-FAILURE CRITERION
applicability 10 lpent fuel pools; ALAB-869. 26 NRC 13 (1987)
dcfinitioo of; ALAB-869. 26 NRC 13 (1987)

SIREN SYSTEMS
challenges 10 !ejection of lItO-filed cartentions 00; ALAB-875. 26 NRC 251 (1987)
technical cliscussiooa 00 testing, lound pressure: level criteria. background loond pn:ssure level
mcuuremcnts. and octave band; ALAB-879. 26 NRC 410 (1987)
SOUTH AFRICA
import of uranium 0Je and uranium oxide from; CIJ-87-9. 26 NRC 109 (1987)
uranium 0Je and uranium oxide exports. U.S. bar 00 imports of; CIJ-87-11. 26 NRC 249 (1987)
SPENT RIEL POOL
rcncking with high-<lensity nck, need for severe accident coosidcration for; ALAB-877. 26 NRC 287
(1987)
SPENT RIEL POOL COOLING
use of residual heat removal Iyllcm for; ALAB-869. 26 NRC 13 (1987)
SPENT RIEL POOL EXPANSION
considcratioo of alternatives 10. need for; ALAB-880. 26 NRC 449 (1987)
environmental impact IIStcmcnt, need for; ALAB-880. 26 NRC 449 (1987)
hearing procedwes for; ALAB-876. 26 NRC m (1987)
NEPA policy ltatement applicability 10; ALAB-880. 26 NRC 449 (1987)
levere accident coosidcratiooa for; ALAB-876. 26 NRC m (1987); ALAB-880. 26 NRC 449 (1987)
SPENT RIEL POOL PROCEEDING
need for E1S in; ALAB-869. 26 NRC 13 (1987)
SPENT RIEL POOLS
applicability of ainglc-faihue critcrlon to; ALAB-869. 26 NRC 13 (1987)
consequences of loss of coolant in; LBP-87-24. 26 NRC 159 (1987)
freestanding racks in; LBP-87-25. 26 NRC 168 (1987)
high-dcnsity reracking of; IJJP-87-24. 26 NRC 159 (1987)
lliding, tilting and impact of ncb in; LBP-87-2S. 26 NRC 168 (1987)

STANDARD REVIEW PLAN
lcgalllSllIS of; ALAB-869. 26 NRC 13 (1987); ALAB-880. 26 NRC 449 (1987)

STAY
application length, limit on; ALAB-875. 26 NRC 251 (1987)
criteria for gnnt of; ALAB-877. 26 NRC 287 (1987)
most important criteria; ALAB-877. 26 NRC 287 (1987)
of decision buring imports of uranium 0Je and uranium oxide, denial of; CIJ-87-11. 26 NRC 249
(1987)

STEAM GENERATOR TIJBES
integrity; ALAB-875. 26 NRC 251 (1987)
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STEAM GENERATORS
onct>-lhrough, Wely conccms usociated wiIh B&:W design; DD-87-18, 26 NRC 330 (1987)

SUA SPONrB ISSUES
.cope of licensing board RYicw of; AUJJ-869, 26 NRC 13 (1987)
SUBPOENAS
denial. of motim 10 quash; CU-87-8, 26 NRC 6 (1987)
NRC aulhority 10 issue; CU-87-8, 26 NRC 6 (1987)

SUMMARY DISPOsmON
burden on movant far; AUJJ-872. 26 NRC 127 (1987)
burden on propcx!ent and opponents of'; LBP-87-26, 26 NRC 201 (1987)
faihne 10 respond wiIh evidentiuy material 10 a motion for; AUJJ-872. 26 NRC 127 (1987)
of legal authority issues, denial of motion for reconsidc:ntion of decision m; LBP-87-29, 26 NRC 302
(1987)
of legal authority issues, denial of; LBP-87-26, 26 NRC 201 (1987)
.howing necessary for replies 10 answers to; LBP-87-26, 26 NRC 201 (1987)
nandard for grant of; LBP-87-30, 26 NRC 425 (1987)

SUPPRESSION POOL

GE BWR-6 Marlt m, sloshing potential during seismic events; DD-87-16, 26 NRC 315 (1987)
TESTIMONY
.wam, in informal proceedings; LBP-87-31, 26 NRC 436 (1987)

TESTING
~ for senior opentor 1iec:nse; UlP-87-23, 26 NRC 81 (1987)
TRAINING
emergency preparedness. for .chools; DD-87-13, 26 NRC 53 (1987)
See also Operator Tnining
TRANSIENTS
See Abnormal Transient Operating Guidelines; Feedwater Transients

URANIUM
effect of CMlptdlensive Anti-Apartheid Act m importation of; CU-87-9, 26 NRC 109 (1987);
CU-87-10, 26 NRC 123 (1987)

URANIUM llEXAFUIORIDE .
importation of; CU-87-9, 26 NRC 109 (1987)
URANIUM ORE
bar on importa of; CU-87-11, 26 NRC 2A9 (1987)

URANIUM OXIDE
bar on importa of; CU-87-11, 26 NRC 2A9 (1987)

VALVES
motor-operatcd, common mode faihnes during transients clue 10 improper .witch .ettings; DD-87-18, 26
NRC 330 (1987)
Ieliability of Limilotque motor opcntoJs for; AUJJ-872, 26 NRC 127 (1987)

VIOLATIONS
.everity 1eveIs of'; AUJJ-872. 26 NRC 127 (1987)
WAIVER
of rules or regulations, standard for; AUJJ-875, 26 NRC 251 (1987)

WIGNER ENERGY
in gnpilic canponentl of reactorS, mcuuremcnt of; DPRM-87-4, 26 NRC 367 (1987)
ZIRCALOY CLADDING
.pattsncous ignition of, in hiah-dcnsity spent Cud pool, litigability of; AUJJ-880, 26 NRC 449 (1987)
ZONES
See Emergency Plmning Zatcs
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BRAIDWOOD NUCLEAR POWER STATION, Units 1 and 2; Docket Nos. 50-456-0L. 50-457.QL
OPERATING UCENSE; JlmO 30, 1987; ORDER; CU·87·7, 26 NRC 1 (1987)
OPERATING UCENSE; July 6,1987; MEMORANDUM AND ORDER (Denying Intervenors'
Mooon for Reconsideration and Denying Intervenors' Remed Motion 10 Reopen the Record);
lBP·87·22. 26 NRC 41 (1987)
OPERATING UCENSE; August 28, 1987; DECISION; ALAB·871, 26 NRC 78 (1987)
OPERATING UCENSE; September 25, 1987; MEMORANDUM AND ORDER; ALAB·874, 26 NRC
156 (1987)
COMANCHE PEAK STEAM ELECTRIC STATION, Units 1 and. 2; Docket Nos. 50-445, 50-446
OPERATING UCENSE; August 27, 1987; MEMORANDUM AND ORDER; ALAB·870, 26 NRC 71
(1987)
REQUEST FOR ACTION; October 16, 1987; DIREcrOR'S DECSION UNDER 10 C.F.R. 12.206;
DI).87·17, 26 NRC 323 (1987)
COMANCHE PEAK STEAM ELECTRIC STATION, Units 1 and 2; Docket Nos. 50-445.QL-2.
50-446.QL.2. 50-445·CPA
OPERATING UCENSE AND CONSTRUCTION PERMIT AMENDMENf; September 24,1987;
MEMORANDUM AND ORDER (Brazos' Mooon for a Declantory Order); lBP·87·27, 26 NRC
228 (1987)
DIABLO CANYON NUCLEAR POWER PLANf, Units 1 and 2; Docket Nos. 5()'275·OIA 5()'323·0LA
OPERATING UCENSB AMENDMENr; September 2. 1987; MEMORANDUM AND ORDER
(Ruling on Motion 10 Admit Contention); lBP·87·24, 26 NRC 159 (1987)
OPERATING UCENSE AMENDMENf; September 11, 1987; INTI1AL DECSION; lBP·87·25, 26
NRC 168 (1987)
.
OPERATING UCENSE AMENDMENf; September 18,1987; MEMORANDUM AND ORDER;
ALAB·873, 26 NRC 154 (1987)
OPERATING UCENSE AMENDMENf; October 8, 1987; MEMORANDUM AND ORDER;
ALAB·877, 26 NRC 287 (1987)
OPERATING UCENSE AMENDMENf; December 21,1987; DECSION; ALAB·880, 26 NRC 449
(1987)
I
ENRICO FERMI ATOMIC POWER PLANf, Unit 2; Docket No. 5()'341
REQUEST FOR ACTION; December 8,1987; DIRECTOR'S DECSION UNDER 10 C.F.R. 12.206;
D1).87·19, 26 NRC 507 (1987)
INDIAN POINT, Units 2 and 3; Docket Nos. 5()'247, 5()'286
REQUEST FOR ACTION; luly 20, 1987; DIREcrOR'S DECSION UNDER 10 C.F.R. 12.206;
D1).87·13, 26 NRC 53 (1987)
PERRY NUCLEAR POWER PLANf, Units 1 and 2; Docket Nos. 50-440, 50-441
REQUEST FOR ACTION; September 14, 1987; DIREcrOR'S DECISION UNDER 10
C.F.R. 12.206; DI).87·15, 26 NRC 233 (1987)
REQUEST FOR ACTION; October 7,1987; DIRECTOR'S DECSION UNDER 10 c.P.R. 12.206;
DI).87·16, 26 NRC 315 (1987)
PILGRIM NUCLEAR GENERATING STATION; Docket No. 5()'293
REQUEST FOR ACTION; August 21, 1987; INTERIM DIRECTOR'S DECISION UNDER 10
C.F.R. 12.206; DI).87·14, 26. NRC 87 (1987)

1-41

FACILITY INDEX

SEABROOK STATION, UnilS 1 and 2; Docket Nos. SG443'()IA, S0444-0L-l
OPERATING UCENSE; Oc:tobcr I, 1987; DECSION; ALAB.g7S, 26 NRC 251 (1987)
OPERATING UCENSE; November 20,1987; DECISION; ALAB·879, 26 NRC 410 (1987)
OPERATING UCENSE; November 25, 1987; MEMORANDUM AND ORDER (llfting the Order
Staying the Di=tor of Nuclear RcaClOr Regulation from Authorizing Low·Power Opcntiens Due
10 the Lack of an Emergency Plan for Musachuscw); CU·87·13, 26 NRC 400 (1987)
SHOREHAM NUCLEAR POWER STATION, Unit I; Docket No. S0-322·0L-3
OPERATING UCENSE; September 17, 1987; MEMORANDUM AND ORDER (Ruling on
Applicant" Motions of Much 20, 1987, for Summary Disposition of the Legal Authority
Issues and of May 22, 1987, fot Leave 10 File • Reply and Interpreting Ruling' Made by the
Commission in CU·86-13 Involving the Remand of the Rca1i.an Issuc and Its Effect on the Legal
Authority Qucstioo); lBP·87·26, 26 NRC 201 (1987)
OPERATING UCENSE; October 29,1987; MEMORANDUM AND ORDER (Ruling en Applicant's
Motion of Oc:tobcr S, 1987, fot Rec:ansiclcratioo and Other Relief); lBP·87·29, 26 NRC 302
(1987)
OPERATING UCENSE; November S, 1987; MEMORANDUM AND ORDER; CU·87·12, 26 NRC
383 (1987)
OPERATING UCENSE; November 6, 1987; MEMORANDUM AND ORDER (Ruling on Applicant"
Motion fot Summuy Disposition of Centanion 92); lBP·87·30, 26 NRC 425 (1987)
SHOREHAM NUCLEAR POWER STATION, Unit I; Docket No. S0-322'()L-S
OPERATING UCENSE; Dccanber 7, 19S7; PAR11AL INmAL DECISION; lBP·87·32, 26 NRC
479 (1987)
soum TEXAS PROJECT, Units 1 and 2; Docket Nos. S().498·0r.. S().499-0L
OPERATING UCENSE; 1uly IS, 1987; MEMORANDUM AND ORDER; CU·87.S, 26 NRC 6
(1987)
REQUEST FOR ACTION; Dcccmbcr 13, 1987; DIRECTOR'S DECISION UNDER 10
c.F.R. § 2.206; DD-87.20, 26 NRC S13 (1987)
THREE MILE ISLAND NUCLEAR STATION, Unit 1: Docket No. 50-289-Cl1
SPECIAL PROCEEDING; December 31, 1987: MEMORANDUM AND ORDER: ALAB·881, 26
NRC 46S (1987)
THREE MILE ISLAND NUCLEAR STATION, Unit 2; Docket No. 50-320
CIVIL PENALTY: November 12, 1987: MEMORANDUM AND ORDER (Approving Settlement
Agreement and Terminating Procccding); AU·87-6, 26 NRC 44S (1987)
TURKEY POINr NUCLEAR GENERATING PLANT, Units 3 and 4; Docket NOlI. SO-250-0LA·l,
SO-251'()LA·l (Vcssc1 Flux Rcductien)
OPERATING UCENSE AMENDMENT: November 4, 1987: MEMORANDUM AND ORDER;
ALAB·878, 26 NRC 4Cf1 (1987)
VERMONT YANKEE NUCLEAR POWER STATION: Docket No. S0-271'()LA
OPERATING UCENSE AMENDMENT; My 21,1987; DECISION; ALAB.869, 26 NRC 13 (1987)
OPERATING UCENSE AMENDMENT; October 2, 1987; MEMORANDUM AND ORDER;
ALAB·876, 26 NRC 271 (1987)
VOO11.E ELECTRIC GENERATING PLANT, Units 1 and 2; Docket Nos. S().424.()r.. S().425'()L
OPERATING UCENSE; September IS, 1987; DECISION; ALAB·872, 26 NRC 127 (1987)
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