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PREFACE
This is the twenty-seventh volume of issuances (1 - 665) of the Nuclear
Regulatory Commission and its Atomic Safety and Licensing Appeal
Boards, Atomic Safety and Licensing Boards, and Administrative Law
Judges. It covers the period from January I, 1988 to June 30, 1988.
Atomic Safety and Licensing Boards are authorized by Section 191 of the
Atomic Energy Act of 1954. These Boards, comprised of three members
conduct adjudicatory hearings on applications to construct and operate
nuclear power plants and related facilities and issue initial decisions which,
subject to internal review and appellate procedures, become the final
Commission action with respect to those applications. Boards are drawn
from the Atomic Safety and Licensing Board Panel, comprised of lawyers,
nuclear physicists and engineers, environmentalists, chemists, and
economists. The Atomic Energy Commission first established Licensing
Boards in 1962 and the Panel in 1967.
Beginning in 1969, the Atomic Energy Commission authorized Atomic
Safety and Licensing Appeal Boards to exercise the authority and perform
the review functions which would otherwise have been exercised and
performed by the Commission in facility licensing proceedings. In 1972, that
Commission created an Appeal Panel, from which are drawn the Appeal
Boards assigned to each licensing proceeding. The functions performed by
both Appeal Boards and Licensing Boards were transferred to the Nuclear
Regulatory Commission by the Energy Reorganization Act of 1974. Appeal
Boards represent the final level in the administrative adjudicatory process to
which parties may appeal. Parties, however, are permitted to seek discretio'nary Commission review of certain board rulings. The Commission also
may decide to review, on its own motion, various decisions or actions of
Appeal Boards.
The Commission also has Administrative Law Judges appointed pursuant to the Administrative Procedure Act, who preside over proceedings as
directed by the Commission.
The hardbound edition of the Nuclear Regulatory Commission Issuances
is a final compilation of the monthly issuances. It includes all of the legal
precedents for the agency within a six-month period. Any opinions, decisions, denials, memoranda and orders of the Commission inadvertently
omitted from the monthly softbounds and any corrections submitted by the
NRC legal staff to the printed softbound issuances are contained in the
hardbound edition. Cross references in the text and indexes are to the NRC I
page numbers which are the same as the page numbers in this publication.
Issuances are referred to as follows: Commission--CLI, Atomic Safety
and Licensing Appeal Boards--ALAB, Atomic Safety and Licensing
Boards--LBP, Administrative Law Judges--ALJ, Directors' Decisions--DD,
and Denial of Petitions for Rulemaking--DPRM.
The summaries and headnotes preceding the opinions reported herein are
not to be deemed a part of those opinions or to have any independent legal
significance.
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ALAB·B82

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION
ATOMIC SAFETY AND LICENSING APPEAL BOARD
Administrative Judges:
Alan S. Rosenthal, Chairman
Howard A. Wilber

Docket Nos. S0-443·0L-1
S0-444-0L-1
(Onslte Emergency Planning
and Safety Issues)

In the Matter of

PUBLIC SERVICE COMPANY OF
NEW HAMPSHIRE, sf sl.
(Seabrook Station, Units. 1
and 2)

January 8, 1988

The Appeal Board in this operating license proceeding determines that the
evidentiary basis of a Licensing Board's favorable finding of the environmental
qualification of a type of coaxial cable used for data transmission in Seabrook's
computer system is inadequate to support that finding and remands the issue to
that Board for additional proceedings.

APPEARANCES
Diane Curran, Dean R. Tousley, and Ellyn R. Weiss, Washington, D.C., for
the intervenor New England Coalition on Nuclear Pollution.
Thomas G. Dignan, Jr., George H. Lewald, and Kathryn A. Selleck,
Boston, Massachusetts, for the applicants Public Service Company of
New Hampshire, et af.
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Gregory Alan Berry for the Nuclear Regulatory Commission staff.

MEMORANDUM AND ORDER
In ALAB-875 1 we confronted, inter aUa, a challenge by the intervenor
New England Coalition on Nuclear Pollution (Coalition) to the Licensing
Board's disposition in its March 25, 1987 partial initial decision1 of one of
the issues the Coalition raised in the onsite emergency planning and safety
issues phase of this operating license proceeding involving the Seabrook nuclear
facility. Specifically, the Coalition disputed the Board's finding that the RG58
coaxial cable, used for data transmission in the facility's computer system,
had been demonstrated to be "environmentally qualified" - i.e., capable of
continuing to perform its intended function for such period as might be necessary
after a severe (e.g., loss-of-coolant) accident 3
Our review of the matter did not disclose a sufficient evidentiary foundation
for that finding. Accordingly, ALAB-875 returned the issue to the Licensing
Board with instructions either (1) to identify the portion of the existing record
that provided such a foundation; or (2) to reopen the record for a further
exploration of the environmental qualification of RG58 cable.4
In an October 16, 1987 memorandum (unpublished), the Licensing Board
pointed to what it deemed to be adequate evidentiary support for the challenged
finding. Given the cited evidence, the Board informed us that it had determined
that there was no need to reopen the record.
The Coalition, the applicants, and the NRC staff each took advantage of
our invitation to comment on the substance of the Licensing Board's memorandum. On the basis of those comments and our own independent evaluation
of the Board's analysis, we conclude that the matter must be remanded once
again. fur reasons that will appear, we do not believe that the evidence cited
by the Licensing Board provides sufficient support for its finding that the RG58
coaxial cable is environmentally qualified. Although the applicants have brought
our attention to certain other evidence that they assert does supply a satisfactory
basis for the finding, we believe that the Licensing Board should evaluate that
claim in the first instance.
1. As noted in ALAB-875, unlike two other types of coaxial cable (identified
as RG 11 and RG59) similarly supplied by the International Telephone and
126 NRC 251 (1987).
2Su LBP-87-10. 25 NRC 1113 The ICqUirement that the ROSS cable meet this standard is rooted in General Design Criterim 4 in Appendix
A to 10 C-F.R Put SO and 10 c.F.R. SO.49(b).
4 Su 26 NRC at 269-71.
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Telegraph Corpomtion (ITf), the ROSS cable was not itself tested for the
purpose of determining whether it is environmentally qualified. Rather, it
appeared from the applicants' equipment qualification file (EQF) pertaining to
that vendor's cables that the ROSS cable was deemed qualified solely on the basis
of the tests performed on the ROS9 cable.' These two cables are indisputably
similar in materials and construction. Nonetheless, because of what seemed to
be significant differences in the dimensions of their conductors and insulation, it
was not clear to us that the ROS9 cable test results could serve as the foundation
for the environmental qualification of the ROSS cable. The Licensing Board was
therefore asked to refer us to disclosures in the existing record that established
"that the differences in the two cables are unimportant for present purposes" or,
failing that, to reopen the record to explore further the acceptability of using the
ROS9 cable test results to qualify the ROSS cable.1S
In its October 16 responsive memorandum, the Licensing Board cited two
segments of the EQF (not alluded to in the partial initial decision) as justifying
the conclusion that the ROS9 cable test results could be used to establish the
environmental qualification of the ROSS cable. First, the Board pointed to the
fact, revealed in Reference 1 of the EQF, that there are different operating
requirements for the insulation resistance {lR) of the two cables. The requirement
for the ROS9 cable, which has an insulation thickness of 0.061 inch, is 10,000
megohms per 1000 feet of cable. For its part, the ROSS cable, with an insulation
thickness of 0.040 inch, has an IR opemting requirement per 1000 feet of onetenth of that amount (i.e., 1000 megohms). These data led the Board to conclude
that "the predicted performance of the smaller ROSS cable under conditions of
environmental qualification testing would be proportional to the lower required
operating resistance of its insulation.'"
Second, the Licensing Board noted that the ROS9 cable had been subjected
to a high-potential test during which it was required to withstand an alternating
current (ac) voltage of SO volts per mil (0.001 inch) of insulation thickness. Inasmuch as this specific environmental qualification requirement thus takes into
account the thickness of the insulation (Le., the greater the thickness, the higher
the voltage that must be withstood, and vice versa), the Licensing Board reasoned that a high-potential test of the ROSS cable would have yielded results
similar to the acceptable results obtained in the testing of the ROS9 cable.s
'This EQF, identified

IS Electrical Equipment Qualification File No. 113-19-01, was introduced into evidence
the Coalition', IhlUbit 4. One of the purposes of EQFI is to record the manner in which particular equipment
is determined to be environmentally qualified.
IS ALAB-87S, 26 NRC at 711.
'Memorandum to the Appeal Board (October 16, 1987) at 3.
SId. at 34. Insofar IS the difference in the dimensions of the conductors is concerned, the Board observed
that it "could lind no requirements in the environmental qualification acceptance criteria, or in the environmental
qualification teItI themselves, that depended upon the diameter or cross-sectional area of the conductors." Id. at
IS

2-3.
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2. We agree with the Coalition and the staff that there is evidence in the
record that casts considerable doubt on the validity of a principal underpinning
of the Licensing Board's thesis - namely, that the performance of the ROSS
cable could be predicted on the basis of the satisfactory test results obtained
with regard to the ROS9 cable. As seen, that thesis rests in large measure on
the premise that, at least in the case of ITI coaxial cable, there is a fixed
relationship between the thickness of the cable insulation and the specified
operating insulation resistance. But that premise is torpedoed by the data in
the EQF pertaining to RO 11 coaxial cable.
That cable (which, according to the Licensing Board, possesses the same
insulation material and construction details as the ROS9 cable9) has an insulation
thickness of 0.122 inch. IO Because that is twice the thickness of the ROS9 cable
insulation, under the Licensing Board's hypothesis one would have to assume
that the specified operating insulation resistance for the RO 11 cable would
appreciably exceed the 10,000 megohm value assigned to the ROS9 cable. The
actuality is, however, that the same value is specified for both cables.11 In short,
the presumed relationship between insulation thickness and operating insulation
resistance simply has not been established.12
Thrning to the second prong of the Licensing Board's analysis in its October
16 memorandum, no party appears to dispute that a high-potential test of the
ROSS cable would likely have produced results similar to the acceptable results
obtained in the testing of the ROS9 cable. But, standing alone, that fact does
not serve to justify the Board's ultimate conclusion that the ROSS cable can
be considered environmentally qualified on the strength of the tests performed
on the ROS9 cable. In order to reach that conclusion, one would first have to
determine that, of the tests utilized in probing the environmental qualification
of electrical equipment, only the high-potential test has relevance in the case of
the ROSS cable.
The applicants assert that the function of the ROSS cable is not the mitigation
of the consequences of an accident. Rather, they insist, the EQF establishes that,
should an accident occur, that cable need maintain its integrity only to the extent
necessary to avoid compromising the fulfillment of the safety function of other
components,13 It follows, we are told, that the high-potential test is all that need
be satisfied to demonstrate the environmental qualification of the cable.
9 Su LBp·87;lO, 2S NRC at 210-11.
10 SII Coalition ExIu'bit 4, Rcf'erence I, Appmdix A.
111d. at Reference I, aections 2.6.1.1.b, 2.6.1.2B.b, and 2.6.1.2C.b.
12 fur their put. the applicanu taltmd that operating huulation ~istancc values Ihould not be considered u
acceptance criteria far accidmt talditions. If this is 10, it would appear that in no event could the relationship
between the 10,000 and 1000 megohm values assigned to the ROS9 and ROSS eablea, reapcc:tively, be uacd to
demonstrate environmmtal qualilication.
13 In this regard, the applicanu cite Coalition ExIu"bit 4, Reference I, Appmdix A, at AI: Reference 7 at 2;
Reference 6.
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This well may be so. Insofar as we can ascertain, however, such a line of
argument was never presented to the Licensing Board. Moreover, there is nothing
in eitller its partial initial decision or its October 16 memorandum to suggest
that the Board considered and placed reliance upon the proposition that the
ROSS cable has a very limited post-accident function, which, in turn, drastically
reduces the scope of the environmental qualification requirements it must satisfy.
As a general matter, claims that have an asserted evidentiary foundation
should be first examined by the trial tribunal. In the circumstances, then, we
believe it appropriate to leave it to the Licensing Board to pass initial judgment
upon the applicants' new claim. If the Board finds the claim meritorious, it
should issue another memorandum setting forth its reasons. On the other hand,
if the claim is rejected, our disapproval of the analysis of the operating insulation
resistance matter contained in the October 16 memorandum will necessitate a
reopening of the record to pursue further the question whether the ROS9 cable
test results can serve as the foundation for the environmental qualification of the
ROSS cable.
The issue concerning the environmental qualification of ROSS cable is

remanded to the Licensing Board for additional proceedings consistent with
this opinion.14
It is so ORDERED.
FOR TIIE APPEAL BOARD
C. Jean Shoemaker
Secretary to the
Appeal Board

14 Should it prove necessuy. the licensing Board is to decide whether low-power operation of the Scabrook
facility must await the completim of this tanand.
In iu canmcnU m the licensing Board', October 16 memomulum, the Coalitim att=pted to rilie the
question whether the IcsU applied to the RGS9 cable were sufficient even to qualify that cable. Su New England
Coalition on Nuclear PoUutim', Supplcmenul Mcmonndum Regarding Environmc:ntal Qualification of RGSS
Coaxial Cable (November 4. 1987) at 6. That question was not presented on the Coalition's appeal fran the
partial initial clccision and we therefore do not consider it.
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LBP-88-1

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION
ATOMIC SAFETY AND LICENSING BOARD
Before Administrative Judges:
James P. Gleason, Chairman
Dr. Jerry R. Kline
I Mr. Frederick J. Shon

In the Matter of

Docket No. 50-322-0L-6
(ASLBP No. 87-553-04-SP)
(Emergency Planning)

LONG ISLAND UGHTING
COMPANY
(Shoreham Nuclear Power Station,
I
Unit 1)

January 7, 1988

In this Memorandum and Order, the Licensing Board rules that Applicant's
"Motion for Authorization to Increase Power to 25%" is properly filed and may
be considered by the Board without any exemption from the Commission's
regulations; but that due process may require a hearing on any unresolved
contentions found to be relevant to the motion.

OPERATING LICENSES: AUTHORIZATION FOR LOW·POWER
OPERATION; EMERGENCY PLANNING
Where only emergency planning contentions remain to be adjudicated, if an
applicant submits a request under 10 C.P.R. § 50.57(c) for operation in excess
of 5% power, and asserts that the unresolved contentions can be resolved for
the requested power level by virtue of the "not significant for the plant in
question" provision of 10 C.F.R. § 50.47(c)(l), the request must be given serious
consideration by the Licensing Board.

7

OPERATING LICENSES: AUTHORIZATION FOR LOW·POWER
OPERATION; EMERGENCY PLANNING
The plain wording of 10 C.F.R. § 50.57(c) requires the Board to consider
whether pending contentions are relevant to the Applicant's request for autho·
rization to increase power; to allow any party with contentions an opportunity
to show that those contentions are so relevant; and to make findings on the
application of the criteria in 10 C.F.R. § 50.57(a) to the matters in controversy.
OPERATING LICENSES: AUTHORIZATION FOR LOW·POWER
OPERATION; EMERGENCY PLANNING
Where neither common defense and security, nor the plant's conformity with
the application is in issue, a positive finding under subsection (a)(3) of 10
C.F.R. § 50.57 would be tantamount to a positive finding for all subsections of
that section, and the Board must proceed on the assumption that a restricted
power license can issue only if its issuance, the operation of the facility, and the
activities authorized wiII all give reasonable assurance of protection of public
health and safety and compliance with the regulations.
OPERATING LICENSES: AUTHORIZATION FOR LOW·POWER
OPERATION; EMERGENCY PLANNING
Although the Commission has not spoken directly on this matter and there
appears to be no precedential case law controlling, the Commission's emergency
planning regulations are promulgated as a matter of policy, and relief from their
requirements cannot generaIly be obtained based on probabilistic risk assessments that show low risk to public health and safety from reactor operations at
restricted power levels.
OPERATING LICENSES: AUTHORIZATION FOR LOW·POWER
OPERATION; EMERGENCY PLANNING
It is weU established that relief from the Commission's safety regulations
cannot be founded upon economic considerations. Thus, it would not be fruitful
to pursue a restricted power license based on the possible economic impact
of power shortages, because even if true beyond question, relief could not be
granted for that reason alone.
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MEMORANDUM AND ORDER
(In Re:

LILCO'S Request (or Authorization to Operate
at 25% of Full Power)
INTRODUCTION

Before us is the Applicant's "Motion for Authorization to Increase Power
to 25%" of July 14, 1987 (Motion), together with an ensuing agglomerate
of answers, replies, responses, and counter responses.1 It was at the outset
by no means clear, either from the Motion or from the original Request for
Authorization, exactly what path of reasoning through the legal maze the
Applicant intended us to wend toward the relief it sought. Because of this we
issued our Memorandum to the Parties of October 8, 1987 (unpublished). We
pointed out therein that the Applicant had originally characterized its request
as being under 10 C.F.R. § 50.47(c)(I), that the Commission had directed that
the request, if refiled with this Board, be filed under 10 C.F.R. § 50.57(c), but
that, in refiling, Applicant had merely stated that the request was under the
required section but had, in effect, neither changed the previous reasoning nor
demonstrated the chain of logic that linked it to the required section of the
regulations.
In Lll..CO's Brief and Lll..CO's Reply the Applicant has largely ameliorated
the flaw, establishing a train of reasoning that we can at least follow, although
we cannot, as explained below, fully support it.
As we understand Lll..CO's theory of the case, the logic is as follows: The
request for 25% power is made under the provision of 10 C.F.R. § 50.57(c)
1 These Include: llLCO', "MOOro for Designatiro of Licensing Board and Sening Expedited Schedule 10 Rule
on llLCO', 25% Power Request" of July 14, 1987 (Designatioo Motiro); ''Suffolk County, State of New York,
and Town of SouthampCro Statement Concerning llLCO', July 14, 1987, Motiro 10 Increase Power 10 25%"
of July Xl, 1987 (Governments' Opposition 10 Designatiro); uSuffolk County, State of New York, and Town of
SouthamplOn Response In Opposition 10 llLCO Motion for Designation of Licensing Board .nd Setting Expedited
Schedule 10 Rule oollLCO', 25% Power RequCII" of July 27, 1987 (Oppositioo 10 Designation); ~C Staff
Rcspoose to llLCO Motioo for Authorization 10 Increase Power 10 25%" of July 29, 1987 (Staff Rcspmse 10
Motioo); "IlLCO', Brief on 25% Power Questions" of November 6, 1987 (IlLCO', Brief); UViews of Suffolk
County, the State of New Yom, and the Town of South.mpton In Response 10 the Licensing Board', October 6,
1987 Memorandum ConcernIng IlLCO', ReqUCl! 10 Operate at 25% Powet" of November 6. 1987 (Governments'
Views); "NRC Staff Respoose 10 Board Memorandum Requeatlng Partics' Views 00 Questions Raised by llLCO
25% Power Authorization Motion" of November 6, 1987 (Staff', Views); UlJLC()', Reply Brief on 25% Power
Questions" of November 16, 1987 (IlLCO', Reply); ~eply of Suffolk County, the State of New Yorlc, and the
Town of Southampton 10 ULCO', Brief on 25% Power Questions" of November 16, 1987 (Governments' Reply);
and ~C Staff Reply 10 Other Put)' Views on Board Questions Cooccrnlng ULCO Motioo for Authorization 10
Operate .t 25% Powet" of December IS, 1987. All these filings rcfcrcncc or are founded upoo ULCO', "RequCII
for Authorization 10 Increne Power 10 25% and Motion for Expedited Commi...ion Consideration" filed before the
Commission 00 Apri114, 1987 (Request for Authorization); Governments' ~cspoose In OppositioolO llLCO',
Motims for Expedited Commission Considcrstioo" of April Xl, 1987 (Governments' Opposition 10 Commission'
Expedited Coosidcrstiro); Staff', ~C Staff Response to llLCO Motion for Expedited Considcrstiro of
Requcst 10 Authorize Operation at 25% of Full Powet" of April 29, 1987 (Staff Suppon of Expeditiro); and
the Commission', ensuing Memorandum and Order, CU·874, 25 NRC 882 (1987).
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which would allow "operations short of full power operations" upon favorable
findings concerning the matters under 10 C.F.R. § 50.57(a). Lll..CO believes
that only one numbered section of 50.57(a), § (a)(3), involves any dispute, and
believes further that the showing that has been made under § 50.47(c)(I) by its
Request for Authorization fully satisfies the two-pronged test of § 50.57(a)(3)
by demonstrating that the 25% power operation "can be conducted without
endangering the health and safety of the public" and "will be conducted in
compliance with the regulations." Lll..CO's Brief at 5, 6.
The Governments view LILCO's implication that it has demonstrated compliance with § 50.47(c)(I) as ''patently false." Governments' Reply at 4. The
Governments point out that before a license can be issued under § 50.57(c) there
must be an initial decision on the matters identified in § SO.57(a). Further, the
Governments argue that §§ 50.S7(a)(2), (3), and (6) must all be satisfied, not
simply § 50.57(a)(3) alone. They point out further that LILCO has not acknowledged the important provision of § SO.S7(c) that the parties have the right to
be heard on relevant contentions before the required initial decision is issued.
Governments' Reply at 6.
Staff cites § 50.57(c):
Action on [a motion to operate at low power] shall be taken by the presiding officer with
due regard to the righu of the parties to the proceeding, including the right of any party to
be heard to the extent that his contentions are relevant to the activity to be authorized. Prior
to taking any action on such a motion which any party opposes, the presiding officer shall
make findings on the matters specified in parsgrsph <a> of this section as to which there is
a controversy, in the form of an initial decision with respect to the contested activity sought
to be authorized. • • •

The Staff then notes that "[t]his language indicates that the Board should (I)
consider whether pending contentions in the proceeding are relevant to the
request for authorization of the activity (here 25% power operation); (2) allow
any party with contentions the opportunity to show that those contentions are so
relevant; and (3) make findings on the application of the § 50.57(a) criteria to
the activity sought to be licensed with respect to those criteria [sic; contentions]
placed into controversy by an opposing party." Staff's Views at 6.
We are thus confronted at the outset with the following questions:
1. Can the Applicant rely upon § 50.S7(c) to obtain authorization for
operation at less than full power by using § 50.47(c)(I) to meet the
requirements of § 50.57(a)?
2. Which of the requirements of § 50.57(a) must be met in this manner?
3. Which, if any, of the contentions currently in litigation are "relevant
to the activity to be authorized"?
.
4. Through which of the three permitting conditions of § 50.47(c)(I)
("not significant for the plant in question," "adequate interim com-
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pensating actions," or "other compelling reasons") can § S0.57(c) be
seen to function where the movant attempts to rely on the sequence
in question I, above?
ANALYSIS OF QUESTION 1
In examining the way in which § S0.47(c)(I) can be used to satisfy the
requirements of § SO.S7(c), it is instructive to consider the history of the
section under which LILCO is presently operating the plant at S% power,
§ S0.47(d). That section is of comparatively recent origin (47 Fed. Reg. 30,232
(July 13, 1982» and postdates both § SO.S7(c) and § S0.47(c)(I). Two cases,
Pacific Gas and Electric Co. (Diablo Canyon Nuclear Power Plant, Units 1
and 2), LBP-81-21, 14 NRC 107 (1981), and Southern California Edison
Co. (San Onofre Nuclear Genemting Station, Units 2 and 3), LBP-82-3, IS
NRC 61 (1982), arose before the Commission adopted §S0.47(d), and in each
the applicant sought permission to opemte at low power for testing purposes
while still unable to fully comply with the Commission's emergency planning
requirements. Diablo Canyon. 14 NRC at 120 et seq.; San Onofre. IS NRC at
191 et seq.
'
In each case the applicant argued, as Lll.CO does here, that opemtion
at a restricted power level (there 5%, here 25%) so reduced such factors
as fission product inventory, residual heat, urgency to respond to off-normal
conditions, and the possible consequences of an accident that the deficiencies
of the emergency plans were not significant for the plant in question. 14 NRC
at 123-39; 15 NRC at 191-97. After hearing argument the boards in those cases
found that, for the proposed opemtions, the deficiencies in the plans were indeed
not significant 14 NRC at 139; IS NRC at 197.
Both of these decisions were undisturbed on review. Indeed, when the
Commission issued the rule change that created § 50.47(d), permitting operation
up to S% without full compliance with the emergency planning regulations. it
noted these decisions favorably, saying:
The level of risk associated with low.power operation has been estimated by the staff in
several recent operating license cases: Diablo Canyon ••. San Onofre ••. and LaSalle
••.• In each case the Safety Evaluation Report concluded that low.power risk is several
orders of magnitude less than full·power risk. These findings support the general conclusion
in the text that a number of factors associated with low.power operation imply greatly
reduced risk compare[d) with full power.

47 Fed. Reg. 30,232, 30,233 n.1.
We see a compelling analogy between the situation obtaining before the rule
change with respect to all low-power opemtion and that obtaining at present with
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respect to operation above 5%. Where only emergency planning contentions
remain to be adjudicated, if an applicant submits a request under § 50.57(c) for
operation in excess of 5% power, and asserts that the unresolved contentions can
be resolved for that power level by virtue of the "not significant for the plant in
question" provision of § 50.47(c)(I), we must at least give the request serious
consideration. It is at least possible that the applicant may be able to comply
with the regulations and obtain a low-power license through this route. Thus we
conclude that LILCQ's motion is properly filed and that no exe"mption from the
regulations is needed as urged by the Governments.
We caution, however, that the road may be a difficult one. In particular,
we note that the Commission sanctioned 5% operation in part because Staff
analyses had indicated that the risks involved were "several orders of magnitude
less than full power risk." It may well be that the risk at 25% is not so
greatly diminished. We note also that the Statement of Considerations that the
Commission offered at the time of the rule change specifically noted that while
the rule change exempted the applicant from NRC and FEMA review of many
of the requirements of § 50.47(b), the NRC would nonetheless be expected to
review for compliance with subsections 50.47(b)(3), (5), (6), (8), (9), (12),
and (15). 47 Fed. Reg. at 30,233. The exact significance of the Commission's
establishing this requirement we have not evaluated in the light of § 50.47(c)(I)'s
stated relief from all the requirements of § 50.47(b).
Furthermore, we agree with the Staff that the plain wording of § 50.57(c)
requires that we "(I) consider whether pending contentions in the proceeding are
relevant to the request. • • ; (2) allow any party with contentions the opportunity
to show that those contentions are so relevant; and (3) make findings on the
application of the § 50.57(a) criteria to the activity sought to be licensed" with
respect to the matters in controversy.
The interaction between §§ 50.57(c) and 50.47(c)(I) is, in the case at bar,
also complex. It would appear to the Board, for example, that the "relevance"
test for contentions expressed in § 50.57(c) is much less rigorous than the "not
significant" test of § 50.47(c){l). Further, LILCQ's claim that 25% of power
operation lowers the risk sufficiently so that any emergency planning deficiencies
are insignificant or compensated (LILCQ's Reply at 10) is a claim that inherently
compares two incommensurables. How far some given risk must drop and in
what way it must drop in order that some particular precaution may become
unnecessary is not a matter instantly perceived.
Thus our answer to question I is: The applicant is entitled to pursue this
course, but the circumstances of a particular case may well require a hearing.
and we are bound to consider at the outset whether due process requires such a
hearing and upon which of the unresolved contentions it should be based.
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ANALYSIS OF QUESTION 2
Here the controversy is simple, direct, and, in the Board's view, of little consequence. The Governments believe that the motion under § 50.57(c) must consider subsections SO.57(a)(2), (3), and (6). Governments' Reply at 5-6. Lll.CO
believes it need only satisfy the requirements for § SO.57(a)(3). LILCO's Reply
at 3-5. Staff apparently takes no position.
The three subsections involved in the dispute set forth findings that would be
required in order to issue a license (whether for full power or for limited power
under § 50.57(c)). They read as follows:
§ 50.57(a) Pursuant to § 50.56, an operating license may be issued by the Commission, up
to the full tenn authorized by § 50.51, upon finding that:

•••

(2) The facility will operate in confonnity with the application as amended, the
provisioos of the Act, and the rules and regulatioos of the Commission; and
(3) There is reasonable assurance (i) that the activities authorized by the operating
license can be conducted without endangering the health and safety of the public, and (ii)
that such activities will be conducted in compliance with the regulations in this chapter; and

•••

(6) The issuance of the license will not be inimical to the commoo defense and security
or to the health and safety of the public.

LILCO's position, white not succinctly expressed, is apparently that, since
only subsection (a)(3) requires "reasonable assurance" and that "reasonable
assurance" finding was made with respect to the extant 5% power license, all
other § 50.57(a) findings, for whatever power level, have already been resolved
favorably to LILCO. LILCO's Reply at 6. We find the logic difficult to follow,
but we see no need to grapple with it
In the Board's view, for this case, where common defense and security
are not at issue nor is the plant's conformity with the application, a positive
finding under § 50.57(a)(3) would, in fact, be tantamount to a positive finding
for all three of the subsections at issue. Certainly a negative finding would be
dispositive. We shall proceed on the assumption that a license can issue only if
its issuance, the operation of the facility, and the activities authorized will all
give reasonable assurance of the protection of hCaIth and safety and compliance
with the regulations.
ANALYSIS OF QUESTION 3
The question of which contentions currently in litigation are relevant in a
substantive way to the activity to be authorized is a question that stands at the
core of any litigation concerning the request for 25% power. Furthermore, it is
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a question of great complexity, involving as it does the interplay of emergency
preparedness with the variable scope of potential accidents when that scope is
considered as a function of power level. There are no quick or obvious answers,
and, in our view, the answer to this question may itself be achieved only through
the analytic crucible of litigation.
The matter of the validity of the technical analysis supporting LILCO'S
motion is a narrow one and constitutes only a small part of the total litigation. Its
complexity together with the existing burdens on this Board, however, calls, we
believe, for the attention that could only be given by separating out that portion
of the case for separate consideration. Four possibilities present themselves:
We can request the appointment of a separate board, the appointment of a
Special Master, the appointment of an Alternate Board Member, or a Technical
Interrogator. In any case the new forum would consider the discrete question of
whether any of the contentions currently before this Board, including both the
so-called legal authority contentions and the contentions before us on remand,
are substantively relevant to the proposed operation at 25% of full power. These
bodies would be empowered to examine the relevance of such contentions
based on LILCO'S technical risk assessment and on any evidence produced
by other parties.l The chief difference in their powers would be that a Board so
appointed could decide, upon finding that none of the contentions had substantive
relevance to 25% operation, that an initial decision could be issued and the
request could be granted. If the contentions were evaluated in opposition to a
favorable finding under § 50.57(3), the request would be denied. In either case,
the decision of the separate board would be appealable. The authority of the
Special Master, Alternate Board Member, or Technical Interrogator would be
limited to the advisory and assistant role established by 10 C.F.R. § 2.722. The
matter of dealing with those contentions at 25% of power would be left
to the present Board. We defer deciding what further procedures may be
required at that point. It appears certain to us now that the examination
of this question cannot be accomplished without some opportunity for the
Governments to review both LILCO's original request and the Staff's analysis
thereof. In the interest of expedition we therefore direct that the Staff resume
its review of the proposal. Further, in order to focus the inquiry, we believe
that the Governments must be given further opportunity to state with basis and
specificity the ways in which any of their present contentions are relevant to the
proposed operation. These statements, of course, would necessarily await the

or

ULCO'. intent is that it would attempt to prevail on a mowing of immateriality of the
unresolved contentions under § SO.47(c)(I) based on its technical risk assessment and the uncontested elements
of emergency planning now in place. Therefore. the inquiry of the aeparate forum would focus on the risk
assessment and not on final resolution of the remaining contentions in the case. If IlLCO establishes that the plant
is sufficiently safe when restricted to a maximum of 25% power ao that the remaining contentions are immaterial.
to public health and safety, the contentions would be substantively irrelevant for the purposes of § SO.s7(c).

2 Our wtdcrstanding
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publication of the Staff Safety Evaluation and a reasonable period for review
by the Governments' experts. The precise schedule for review, submission of
statements, and comment by the parties on such statements would be set by the
proposed new Board, Special Master, Alternate Board Member or Technical
Interrogator with due regard to the equities involved.
We therefore seek the parties' comments on the relative advantages and
disadvantages of requesting that the Chief Administrative Judge appoint an
auxiliary board, or in consultation with him, a Special Master with the parties'
consent, or an Alternate Board Member, or Technical Interrogator without it 10
C.F.R. § 2.722(a)(2)(3). The parties have of course given us their views on
this matter previously, but this was before we decided that Lll.CO's motion is
properly filed and that it is entitled to timely consideration of its motion under
existing regulations without first seeking an exemption. With today's decision
it is no longer open to the parties to argue that Lll.CO is not entitled to proceed
on the course it has chosen, that no consideration at all be given its request,
or that its request be deferred indefinitely. We can and do additionally consider
LILCO's economic concerns in deciding that as a procedural matter LILCO is
entitled to explore all possibilities afforded by NRC regulations for obtaining an
operating license for Shoreham within a meaningful time frame. Therefore, it is
no longer open to the parties to argue that no proceeding be undertaken or that
it be long deferred on grounds of excessive burden or lack of resources. Further
proceedings by one of the above alternatives, unless LILCO withdraws its
request, are inevitable. Parties' views on the best alternatives for going forward
may be changed by these developments, and their recommendation on the narrow
issue we pose is warranted.
ANALYSIS OF QUESTION 4

As is clear from the discussion above, in the cases that we regard as
precedential concerning the matter of operation at powers less than full power,
§ 50.47 (c) (1) was deemed to operate through its "not significant for the plant
in question" provision both by the boards that decided the issue and by the
Commission. We believe that it should so function here.
We have given consideration to LILCO's position that the other provisions
of § 50.47(c)(1) may also afford the requested relief. The position of both Staff
and Governments is that the notion of "adequate interim compensating action"
was meant to cover the situation where provisions in the emergency plans
of one organization compensated for deficiencies in the preparedness of other
organizations but was not meant to apply to whatever safety benefits that might
result from operation of the reactor at restricted power levels. We are persuaded
by the briefings of the parties and our own review of the regulations that
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emergency planning regulations are promulgated as a matter of policy and that
relief from the requirements of these regulations cannot generally be obtained
based on probabilistic risk assessments that show low risk to public health and
safety from restricted reactor operations. The Commission has of course devoted
considerable effort to ensuring that reactor operations even at 100% power have
low risk to the public but still it requires emergency preparedness.
The Commission has not spoken directly on this matter and there appears
to be no precedential case law controlling. Additionally, LILCO argues that
restricted power levels are but one element among several that together would
permit its motion to be granted under the adequate interim compensating action
provision § 50.47(c)(I). This route therefore remains at least potentially open to
obtain the relief sought if LILCO wants to pursue it although the burden may
be a difficult one.
We also considered whether "other compelling reasons" could include impending power shortages on Long Island as a basis for relief as espoused by
LILCO. Power shortages may cost money; they may inconvenience people or
threaten jobs or loss of industrial capacity. LILCO has not alleged and we find
no reason for believing that there are reasons, for granting the request under
this provision, related to the public health and safety, at least at any level of significance likely to result from the near-term unavailability of Shoreham. Thus,
LILCO's reliance on this provision of § 50.47(c)(I) appears to be based principally on an economic argumenL It is well established that relief from the
Commission's safety regulations cannot be founded upon economic considerations. The Commission has clearly designated emergency planning as a matter
required for protection of public health. Thus, we do not believe that it would
be fruitful to pursue a restricted power license for Shoreham based on the possibility of power shortages on Long Island, because even if true beyond question,
relief could not be granted for that reason alone. If safety-related reasons exist
for granting a license to operate at 25% power, they will have to succeed on
their own merit under the regulations without assistance from economic considerations.
CONCLUSION
LILCO has the right to pursue operation at 25% of full power by invoking
§ 50.57(c) and using § 50.47(c)(I) in the lauer's "not significant for the plant
in question" provision to satisfy the requirements of § 50.57(a)(3) as required
under § 50.57(c). The Governments, however, have the right to be heard to the
extent that their contentions are relevant to such operation.
In order to ensure all parties' rights in this proceeding, we direct that the Staff
resume its review of LILCO's proposal, and we direct that all parties comment
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upon the relative desirability of appointing a Special Master, another board, an
Alternate Board Member, or Technical Interrogator to direct the inquiry into
whether there are extant contentions in this case that are substantively relevant
to the proposed operation at 25% of power. If a Special Master is appointed,
such Special Master would be empowered only to recommend to this Board
whether there is such relevance to the contentions presently before us. If a
board is appointed, such board would be empowered to grant LILCO's request
upon a finding that no such contentions existed or, if relevance is found, to
deny LILCO's motion. If the motion is denied, this Board will seek the views
of the parties as to whether it would be preferable to proceed with resolution
of emergency planning contentions for 25% power or for 100% power in the
posture of the case as it then exists. If an Alternate Board Member is appointed,
that alternate will submit a report to the Board, which wiII be advisory only,
and if a Technical Interrogator, that person will assist the Board in evaluating
evidence and preparing a suitable and complete record. This Board will retain
jurisdiction over resolution of existing emergency planning contentions at all
times.
ORDERED:
1. LILCO is entitled to proceed with its request for 25% power operation
under 10 C.F.R. § 50.57(c).
2. Intervenors are entitled to be heard on the relevance of their contentions
to LILCO's request
3. The Staff is directed to proceed with a review of LILCO's 25% power
request.
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4. The parties are directed to recommend to the Board by January 22,1988,
on the appointment of a separate board, a Special Master, an Alternate Board
Member, or a Technical Interrogator to consider LILCO's 25% power request.
THE ATOMIC SAFETY AND
LICENSING BOARD

James P. Gleason, Chairman
ADMINISTRATIVE JUDGE
Jerry R. Kline
ADMINISTRATIVE JUDGE
Frederick J. Shon
ADMINISTRATIVE JUDGE
Dated at Bethesda. Maryland,
this 7th day of January 1988.
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UNITED STATES OF AMERICA
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Richard F. Cole

In the Matter of

Docket No. 31).13435
(ASLBP No. 88-559-01-SC)

FINLAY TESTING LABORATORIES,
INC.

January 27, 1988

In this Memorandum and Order, the Licensing Board denies an NRC Staff
motion to stay this show-cause proceeding pending completion of a Department
of Justice investigation of Licensee's activities, and establishes a schedule for
further proceedings.

ENFORCEMENT ACI10N:

STAY OF PROCEEDINGS

Where a stay of the type requested would devastate Licensee's business
and deny Licensee its due· process rights, the Staff bears a heavy burden to
demonstrate a clear case of hardship or inequity in being required to proceed
promptly with its action.

ENFORCEMENT ACI10N:

STAY OF PROCEEDINGS

Analysis of the facts of this case, using the four-pronged balancing test of
Barker v. Wingo, 407 U.S. 514 (1972), mandates the conclusion that a stay
is unwarranted where (1) no time limit for the stay is even suggested; (2) no
privilege is asserted by the Staff to support its contention that discovery requested
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by the Licensee in this case would hinder the parallel criminal investigation; (3)
the Licensee has persistently asserted its rights to a prompt hearing; and (4)
the Licensee would suffer extreme prejudice from the delay both in its business
operations and in its ability to effectively prepare a defense to the enforcement
action.

MEMORANDUM AND ORDER ON PREHEARING
CONFERENCE OF JANUARY 13, 1988
The Licensing Board conducted a prehearing conference pursuant to noticel in
Honolulu, Hawaii, on January 13, 1988. The parties, Finlay Testing Laboratories,
Inc. (Licensee), and the Staff of the Nuclear Regulatory Commission (NRC
Staff), both attended and participated.
Matters considered included (1) Licensee's multiple motions dated December
14, 1987, relating to the scheduling of hearings and discovery; (2) NRC Staff
Motion for Stay of Proceeding, dated December 17, 1987; (3) identification of
the key issues in the proceeding; and (4) establishment of a schedule for further
actions in this proceeding.
I.

STAFF MOTION FOR STAY OF PROCEEDING

On September 21, 1987, the Deputy Executive Director for Regional Operations issued against Licensee an Order Suspending Licensing (Effective Immediately) (published at 52 Fed. Reg. 36,479 (Sept. 29, 1987». The order recited
that on August 31, 1987, the NRC Staff commenced an investigation into the
Licensee's activities, based upon allegations received by the Staff. Relying
upon the results of an initial investigation by the NRC's Office of Investigations
("01',), the Staff determined that on the two occasions that were the subject of
the allegations the Licensee had transported licensed material in violation of
U.S. Department of Transportation ("DOT'') and NRC regulations. The order
also noted the failure on both of these occasions to use required shipping papers and labels. See 10 C.F.R. § 71.5. While noting that the 01 investigation was
continuing, the Staff concluded on the basis of information from the initial investigation that the violations appeared to be deliberate, raising significant doubts
as to whether the Licensee is able or willing to comply with the Commission's
requirements to protect the public health and safety. Therefore, the Deputy Executive Director for Regional Operations, pursuant to 10 C.F.R. §§2.201(c) and

153 Fed. Reg. 89 (1988).
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2.202(f), suspended on an. immediately effective basis all activities authorized
under the license.
The order further noted that. pursuant to 10 C.F.R. § 2.202{b), the Licensee
might file an answer showing cause why the license should not have been
suspended and might also request a hearing on the order. If a hearing were
requested by the Licensee (or any other person adversely affected 2 ), the
Commission would issue an order designating the time and place for any
hearing. The issue to be considered at any such hearing would be whether the
suspension order should be sustained.3
On October 5, 1987, the Licensee filed an "Answer; Request for Rescission
or Relaxation of Order; Request for Hearing." Therein, the Licensee admitted
that the improper shipments to and from the island of Hawaii in February 1987
occurred, as recited in the order. Answer at 17. The Licensee also admitted
that the DOT's labeling requirements were not met with respect to the August
18, 1987 shipment to Johnston Island, as recited in the order, but denied that
it violated DOT regulations by shipping the radiographic device on a military
flight that also carried passengers.1d. at 17-18. The Licensee denied that Gordon
Finlay, president and owner of the Licensee, had any knowledge of (1) the
repackaging of the radiographic device involved in the Johnston Island shipment
and the failure to have properly labeled the resulting package (Answer at 10) and
(2) the improper Shipment of a radiographic device to the island of Hawaii.ld. at
13.
As noted in the order (at 3), the OI investigation was continuing at the
date of the order's issuance. That investigation is still continuing, but as of
early December 1987, had progressed to the point where the Staff and 01
considered referral of the matter to the Department of Justice (Department)
to be appropriate. Discussions by OI and the Staff were undertaken with the
Department. resulting in the Department commencing on December 8, 1987, a
criminal investigation of the activities of the Licensee. In a conference calIon
the following day (December 9, 1987), the Staff advised Judge Lazo and counsel
for the Licensee that the Department had commenced a criminal investigation
of the Licensee's activities and that the Department was requesting the Staff to
seek a stay of this proceeding in order to avoid irreparable harm to the criminal
investigation. It was agreed during that conference call that the Stafr would file
by December 16, 1987, a motion for a stay of this proceeding.
Although the Staff intends to seek a stay for a period sufficient to permit
the Department to complete its criminal investigation, since the Department has
only recently begun its investigation it is not now in a position to estimate the
~No ocher penon requested a hcuing at the crdcr.
3The order further IlIted that an answer or request for hearing would not Illy the immediate dfc:ctiYmell. of the
order. Order at S.
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length of time needed to complete the investigation. However, the Department
believes that it will be in a position to make such an estimate by about the
middle of January 1988. Accordingly, the Staff is currently requesting a stay
of this proceeding until mid-February 1988 to permit the Staff to file a motion
for an extension of the stay (which the Staff would file by January 29, 1988),
to provide the Licensee an opportunity to respond to that motion, and to allow
time for the Licensing Board to rule on that motion.
On December 28, 1987, Licensee filed its opposition to NRC Staff Motion
for a Stay of Proceeding. In its opposition, Licensee requests not only that the
Staff's motion be denied, but also that the Order Suspending License (Effective
Immediately), entered September 21, 1987, be immediately vacated due to
Staff's dilatory and bad-faith conduct.
Licensee argues that Staff must make out a clear case of hardship or inequity
in being required to go forward with this matter if there is even a fair possibility
that the stay will damage Licensee. A stay of the type requested would devastate
Licensee's business and deny Licensee its due process rights. See Landis
v. North American Co., 299 U.S. 248, 254-55 (1936).
Staff acknowledges the heavy burden placed upon it, yet asserts an entitlement
to the stay based principally upon the slip opinion attached to its motion,
Advanced Medical Systems, Inc., AU-87-4, 25 NRC 865 (1987) (AMS).
The facts of this matter could not be more dramatically different that those
in AMS. And, in AMS. only a 3-month stay was granted by the Presiding
Officer. AMS, 25 NRC 872-73. While the balancing test applied in that case
is generally applicable before courts deciding this issue, it is clearly evident
that each balancing factor weighs in favor of Licensee, and against granting the
Staff's motion.
Despite the explanation by the Staff, it is clear that the request is for an openended stay of all matters in this proceeding. A status report in mid-February
1988 can hardly be considered the end of the stay request. Staff "intends to seek
a stay for a period sufficient to permit the Department [of Justice] to complete its
criminal investigation ••• [and Justice] is not now in a position to estimate the
length of time needed to complete the investigation." Staff Motion at 4. Such an
open-ended stay request was denied in AMS under enormously less egregious
circumstances for the Licensee.
In AMS, "[b]efore the proceeding progressed very far, the NRC Stafr administratively relaxed the terms of the order." AMS. 25 NRC at 865. AMS was
authorized to, and did, resume the suspended activities under certain conditions
imposed by the Staff.
This one fact in AMS, above all else, militated against the Presiding Officer's
outright denial of the stay request made by the Staff there. As the Staff argued
in AMS (at 866):
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The Staff believes that since AMS may now perform iu normal business under the conditions
of the relaxed suspension order. a stay would not be unduly burdensome on AMS [emphasis
added].

On the contrary, in this proceeding Licensee is unable to conduct anything
like its normal business. The suspension order has neither been relaxed nor
rescinded, wholly or partly, despite detailed settlement proposals by Licensee to
the Staff urging relaxation or rescission of the order.
Staff admits that Licensee has consistently requested a hearing and expeditious processing of this maUer. The combined motions filed by Licensee with the
Presiding Officer, dated December 14, 1987, detail the efforts to which Licensee
has gone in seeking some forward movement in this matter. It is not without
moment that Licensee requested a hearing, a motions hearing, discovery, and a
prehearing conference before learning of the December 8 Staff referral to the
Department There is no indication that Licensee intends to abuse the discovery
process.
Analysis of the facts in this matter, under the four-prong balancing test
established in Barker v. Wingo, 407 U.S. 514 (1972), also mandates the
conclusion that a stay is unwarranted.
(1)

Length of Delay

Staff seeks an open-ended stay. No one can avoid that unmistakable conclusion, and no one has predicted when, or if, the Department of Justice investigation will be concluded. No time limit for the stay is even suggested. As is well
known, it is not unusual for criminal investigations to take months, even years.
(2)

Reasons (or Delay

I
I

The Staff's justification for the delay is principally that discovery of witness
statements upon which the suspension order was based would reveal to potential
targets of the criminal investigation significant information relevant to the
criminal investigations. Staff's Motion at 8. The statements were obtained by
NRC Office of Investigations, not the Department; and were ostensibly obtained
for this, not a criminal, proceeding.
However, no protection has been requested under 10 C.F.R. § 2.790(a)(7),
even though the Staff is clearly aware of that protective provision. Staff's
Motion at 4 n.7. More importantly, except for telling us that criminal discovery
procedures arc more restricted than civil discovery procedures, the Staff offers no
justification for withholding the discovery requested by Licensee. Significantly,
no privilege of any type is asserted by the Staff on the discovery issue.
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This same basic argument was raised by the ms in Campbell v. Eastland.
307 F.2d 478 (5th Cir. 1962). cert. denied. 371 u.s. 955 (1963). However.
Campbell was also drastically different in circumstance from this matter.
In Campbell. the plaintiff filed a civil action for a tax refund knowing that he
was about to be indicted for tax fraud (307 F.2d at 481-89). In that case, not only
the timing, but the tactics of the action's filing itself, and subsequent requests
for discovery, led the Fifth Circuit to find that Campbell's motion under Rule
34 for discovery, if not the suit itself, was purely for the purpose of obtaining
the otherwise unobtainable criminal investigative reports. 1d. at 490.
This matter is nothing like Campbell. Investigative reports of the Department
have not been requested. The Department admits that it is conducting its own
investigation into essentially the same factual allegations. Olingy Affidavit, ~, 36. It will prepare its own reports. Additionally, Licensee did not commence this
matter; the Staff did. And, Licensee did not request discovery with knowledge
that a criminal referral had been or would be made. Cf. Campbell. supra. 307
F.2d at 481-82. Even in Campbell. the Fifth Circuit indicated that the discovery
Licensee seeks should have been available under the circumstances (see id. at
489).
The repons prepared u part of a criminal investigation would necessarily contain
information of importance to the criminal prosecution that could have no necessary relation
to the refund claim but could not be physically separated in the files. Limited discovery and
other refMdits wert muiJabie which would not be vulMrable to improper inspection. TIua,
the plawif[s were clearly entitled to discovery of any do~nt.J obtainedfrom the plaintiffs'
filu. By inte"ogatorits under Rule 33, the plawijft could leD17l the NJme.J and addresses
of persons hailing knuwledge of relellDnt facI.J. By depositions under Rule 26, they could
ascertain reltllDnt lacls blown to the Dgent.J [emphasis added].

In Campbell. a very broad request for "any and all" confidential criminal
investigative reports was made by Campbell. No such request has been made
here. In essence. the Fifth Circuit agreed that production of all of the items
of discovery Licensee is requesting in this matter was proper, even though
Campbell was acting in bad faith there.
The Staff seeks to bolster its reasons for delay by offering in camera. ex
parte proof, by hearsay affidavit, to bolster the Department trial attorney's
conclusory affidaviL However. such an ex parte presentation is in contravention
of the NRC's own policy statement and a clear violation of the Licensee's
constitutional rights of due process and confrontation of witnesses. Any order
entered based upon such ex parte proceedings would be constitutionally and
procedurally void.
Licensee argues that the now obvious underlying reason for delay is the
Staff's deliberate and consistent pattern of dilatory tactics since early September
to avoid having this matter determined. This is the very strongest case for
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denial of the Staff's motion. SEC v. Dresser Industries. Inc .• 628 F.2d 1375
(D.C. Cir. 1980).

(3)

Licensee's Assertion. or Its Rigbts

There is no issue here. The Staff admits that "the Licensee has persistently
asserted its right to a prompt hearing." Staff Motion at 9. Presumably, the Staff
will also admit that Licensee has persistently requested action on its settlement
proposals, its requests for settlement conferences, its requests for prehearing
conference, and its requests· for documents and other discovery, all of which are
described in Licensee's December 14, 1987 motions and attachments.
Licensee states that it is losing over $36,000.00 in average monthly revenues,
and has lost through cancellation of contracts and continuing related expenses
over $400,000 in revenues. to date. Additionally, the very nature of this proceeding, and Staff's national press release about it, has harmed the business
and reputation of Licensee. Most importantly, Licensee is being prevented from
any opportunity to vindicate itself through proper procedural channels in this
mauer. Finlay Affidavit.
(4)

Prejudice to the Licensee

The Licensing Board has already heard much about the financial and personal
pressures under which the Licensee is operating. The affidavit of Gordon Finlay
attests to the financial and personal devastations that the unresolved suspension
order has caused.
Perhaps more importantly, the open-ended delay attendant to the stay request
will hamper if not effectively destroy the Licensee's opportunity to present a
defense to the suspension order. Wiblesses are already dispersed throughout
the Continental United States and much of the South Pacific Ocean, and
other important evidence such as Military Airlift Command (MAC) documents
and witnesses will in due course be moved, stored, transferred, reassigned,
discharged, lost, or destroyed. Most of the Staff's witnesses no longer work with
the Licensee. Some of them left on bad terms. The identities of these witnesses
are and have been largely known to the Licensee, having been disclosed by the
OI and oUters during Ute investigation.
Unless Ute Licensee is allowed to examine, and to cross-examine, Utese and
oUter Staff witnesses on Ute statements Utey have given, Ute statements already
obtained by the Staff may be Ute only recallable versions of the facts when and
if a hearing occurs.
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The Staff has already conducted an extensive investigation of Licensee,
including its books and records, and obtained sworn statements from numerous
witnesses. Essentially, the Staff already has the evidence it needs to proceed in
this matter. On the other hand, Licensee is at a serious disadvantage because the
Staff has refused to disclose any of the investigative information, or the nature
of the documentation, upon which it intends to rely. This is not a situation where
the Staff may, by this delay, be impaired in its ability to sustain the suspension
order. It is, however, a matter with dangerous potential of fatally impairing
Licensee's ability to mount its defense.
In this matter, dramatically unlike the AMS matter, Licensee is not allowed
to conduct any activities under its NRC license.

ll. STAFF OFFER TO MAKE AN
IN CAMERA, EX PARTE PRESENTATION
In its Motion for Stay of Proceedings the Staff noted that the attached
Department of Justice declaration does not contain all of the details that might
be offered in suppon of the motion. In this regard, Counsel for the Staff stated
that the Staff, 01, and the Depanment are not willing to state on the public
record or to the Licensee, even under protective order, additional matters that
the Licensing Board may consider necessary to rule upon the motion. However,
it was stated that the Staff, 01, and the Department were prepared to make an
in camera, ex parte presentation to the Licensing Board under the provisions
of the Commission's Statement of Policy; Investigations, Inspections, and
Adjudicatory Proceedings. 49 Fed. Reg. 36,032 (Sept. 13, 1984) if the Licensing
Board believed that additional details are necessary in order to rule on the Staff's
motion for stay.
After considering the NRC Staff Motion for Stay of Proceeding, the Licensee's opposition to NRC Staff Motion for Stay of Proceedings, their attachments and the accompanying affidavits of Judith E. Olingy, Esq. (Department
of Justice Attorney), and Gordon Finlay, the Board determined that the Staff
had failed to establish that the proceeding should be stayed so as to permit the
Department of Justice to complete a parallel criminal investigation. In denying
the motion, the Board declined to hear an in camera, ex parte presentation as
offered by the Stiff.
In its ruling, the Licensing Board noted that an ex parte communication, such
as offered by the Staff, would serve no useful purpose at this time. It could not
be part of the adjudicatory record upon which we could base a decision to grant
or deny Staff's motion for a stay of the proceeding. Nor, in our view, would the
additional details hinted at by the Staff tilt the balancing of the equities which
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weighs so heavily in favor of Licensee and against granting the Staff's motion
to prevent this proceeding from going to hearing without further delay.

m.

STAFF POSmON REGARDING SETTLEMENT

Staff delayed holding settlement discussions from September 21 until November 9. When settlement discussions were finally held at Licensee's insistence,
Licensee expected that a meaningful settlement proposal would be promptly
and positively considered. Licensee has stated that it spent substantial time and
money in preparing its proposal dated November 18, 1987. Staff then delayed responding to the settlement proposal and ultimately refused to discuss settlement
at aU.4 Staff dallied in responding to the Presiding Officer's requests regarding
discovery and hearing timing. When finally faced with a requirement to provide
justification for its order, Staff referred this matter to the Department of Justice
on the same issues, and the same basic information, that it had in August, over
a month before the order was entered.
Such conduct not only prejudices the Licensee but demonstrates the very
reason that the regulations mandate a prompt hearing when ex parte suspension
orders are issued. 10 C.P.R. § 2.202(c).

IV.

SCHEDULE

During a prehearing conference by telephone conducted on January 20, 1988,
Counsel for Licensee and NRC Staff proposed to the Licensing Board a schedule
that they had agreed upon for discovery and hearing in this proceeding. That
schedule that has been approved by the Licensing Board is set forth below.
January 13, 1988

Discovery period begins.

January 22, 1988

Last day for filing discovery requests by NRC Staff.

January 29, 1988

Last day for filing Staff's responses or objections to Licensee's discovery requests.

February 5, 1988

Last day for filing Licensee's responses or objections to
Staff's discovery requests.

February 26, 1988 Last day for filing prefiled written direct testimony by both
parties - in hands of Board.
March 9, 1988

Hearing begins.

4 s~~ Leuer dated December 15.1987. from Lawrence I. Otandler 10 Bmy D. Edwards. and Tr. 35 and 56.
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v.

LICENSEE'S MULTIPLE MOTIONS
DATED DECEMBER 14, 1987

On December 14, 1987, Licensee filed a (1) Motion for Order Setting
Hearing; (2) Motion for Prehearing Conference; (3) Motion for Settlement
Conference; and (4) Motion for Order Shortening Time for Response to Requests
for Production of Documents and Other Discovery.
Licensee's motion for order setting hearing is granted by the actions of the
Licensing Board taken in this Order and the Notice of Hearing entered this
day. The prehearing conference requested by Licensee was held on January 13,
1988. Licensee's motion for settlement conference is denied. Licensee's motion
for order shortening time for response to discovery requests is granted to the
extent ordered by the Licensing Board in this Order.

V.

ORDER

For all the foregOing reasons and upon consideration of the entire record in
this matter, it is, this 27th day of January 1988, ORDERED:
1. That NRC Staff Motion for Stay of Proceeding, dated December 17,
1987, is denied; and
2. Licensee's Motion for Order setting hearing is granted.
THE ATOMIC SAFETY AND
LICENSING BOARD
Robert M. Lazo, Chairman
ADMINJS1RATIVE JUDGE
Glenn O. Bright
ADMINJS1RATIVE JUDGE
Richard F. Cole
ADMINJS1RATIVE JUDGE
Dated at Bethesda, Maryland,
this 27th day of January 1988.
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION
ATOMIC SAFETY AND LICENSING BOARD
Before AdmInIstrative Judge:

Peter B. Bloch, Presiding Officer

Docket No. 55-60402
(ASLBP No. 87-552-03-SP)

In the Matter of

DAVID W. HELD
(SenIor Reactor Operator LIcense
for Beaver Valley Power Station,
UnIt 1)

January 11, 1988

This case, involving an application for the issuance of a senior reactor
operator's license, was dismissed as moot after it became apparent that the
Applicant, who is already licensed to operate Beaver Valley Nuclear Power
Station, Unit 2, would not use a license for Unit 1 even if it were issued to him.

RULES OF PRACTICE:

MOOTNESS

A proceeding to determine whether or not a senior reactor operator's license
should be issued, is moot if the license in question would not be used. Although
the Applicant sought a determination concerning whether or not he had passed
a test, it is not the business of the hearing officer to determine issues subsidiary
to the ultimate issue of whether or not to issue a license. Even though private
decisions might affect Applicant's career because he has not been issued a
license, this impact on private decisions does not prevent the proceeding from
being moot.
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RULES OF PRACTICE:

CONTINUING JURISDICTION

The hearing officer, although dismissing the case as moot, considered the
possibility that events could transpire that would cause the case to have an impact
on future federal licensing decisions, and it retained jurisdiction to entertain a
motion to reactivate the case if that contingent event did transpire.

DECISION
This case involves an appeal by David W. Held from the denial of a senior
reactor operator's (SRO) license for Unit 1 of the Beaver Valley Nuclear Power
Station. I have determined that the case is moot, in that Mr. Held is licensed as
an SRO for Beaver Valley Unit 2 and cannot utilize more than one license at
the present time. Tr. 16-18, 22-23. The truth of the inability to use more than
one license is corroborated by the letter of Duquesne Power and Light Company
withdrawing its previous certification that it required Mr. Held's services for
operating Unit 1. Letter from J.D. Sieber, Duquesne Light Co., to U.S. Nuclear
Regulatory Commission, November 12, 1987.
The reason the case is moot is that this is a proceeding contesting the denial of
a license and I am authorized to consider an appeal from a denial of a license. My
jurisdiction is to determine whether or not a license should be issued, not to
decide whether or not a particular examination has been passed.1
We note that Mr. Held applied for his SRO license for Unit 1 in 1986. He
demonstrated his physical health, passed the written examinations for Unit 1, and
presented a statement from Duquesne Light Company, the operator of the unit,
that he was needed as an operator of that unit. Were it not for the determination
of the Staff of the Nuclear Regulatory Commission that Mr. Held had not passed
the simulator portion of his examination, he would have been issued a license.1
10 C.F.R. § 55.11 (prior to May 26, 1987).
Mr. Held's principal remaining concern, and the reason he has continued to
press his appeal, is that the issuance of a license to operate Unit 1 could be
useful to him in his career to demonstrate that he has filled the requirements
for jobs that require a knowledge of both Beaver Valley units. Tr. 14-15. In
1 I have considered whClhet it would be Ipprcprlate 10 hold I hc:uinglO determine whClhet I license mould have
been issued It the time Mr. Held WI' first graded CX1 his limulltor examinltion. Although I consider thia 10 be I
pocsible inlcpretation of the regulations. I hive decided that it is not necessary 10 incur the expcnae of I hc:uing
under ci=stanc:es when: then: is very liulc likelihood thlt the _ted lical5C would CYcr be used.
1 Mr. Held a1so claims that he would have been paid $4000 Idditional during the put 16 month. hid be been
licensed. Filing of 1anuary 4. 1988. It 2. HOWCYcr. it is my job 10 decide whClher or not 10 lic:ense Mr. Held. not
10 administer the penonnellystc:m of Duquesne Light, which is free 10 determine for itself, in the absence of any
final NRC determinltim, whClhet Mr. Held had completed the necessary worlt to be considered IS qualified IS
other ~Icn ofUnlt 1.
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this instance, that possibility is troubling because Mr. Held's alleged difficulties
on the simulator examination do not appear to be specific to Unit 1 and are,
therefore, the kind of alleged deficiencies that an employer could consider to
have been resolved through Mr. Held passing the SRO examination for Unit 2
and gaining operating experience with that unit.
A consequence of the decision I am now issuing is that there is no final
decision by the Nuclear Regulatory Commission concerning whether Mr. Held
passed his simulator examination or should have been issued a license at
the time he took that examination. Hence, Mr. Held is in a special kind of
limbo in which the outcome of his license application has never been fully
determined. Duquesne Light Company could, therefore, consider itself free to
determine whether he has demonstrated the kind of knowledge of Unit 1 that
would fit him for Beaver Valley duties for which the utility wishes him to be
knowledgeable of Unit 1 (but for which there is no legal requirement that he be
licensed to operate Unit 1).
In reaching this decision, based on mootness, I am aware that there is
a possible circumstance in which the mootness of this case would be selfreversing. That is, it is possible that at some future time, Duquesne Light could
obtain an agreement to dual-license personnel for both of its units and it might
not feel free to include Mr. Held within the dual-licensed group.' Should this
event occur within the next 2 years, then Mr. Held should immediately notify
me and the case will be automatically reactivated because it would then be ripe
for adjudication.
In closing, I would like to express my appreciation both to Mr. Held and to the
Staff of the Commission for the excellence of their presentations. In particular,
as a nonlawyer, Mr. Held has distinguished himself for clarity of writing and
verbal expression, diligence, and cooperativeness.

ORDER
Upon consideration of the filings of the parties and the entire record in this
maUer, it is, this 11th day of January 1988, ORDERED:
That the case is dismissed as moot, subject to the condition that Mr. Held
may move to reopen the case within 2 years should a circumstance arise in
which the issuance of senior operator license for Beaver Valley Nuclear Power
Station, Unit 1, is necessary for Mr. Held to obtain a dual license for Units 1
and 2.

3 Letter of Duquesne Light to U.S. Nuclear Regulatory Canmissim. Novcmbcr 28. 1987. attached to Mr. Held',
filing of Ianuary 4. 1988.
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This Decision shall become final agency action in 30 days unless a petition
for reconsideration is filed in a timely fashion. If such a motion is filed, this
decision (as amended) shall become final agency action 30 days after issuance
of the decision on the motion for reconsideration.
Peter B. Bloch
ADMINIS1RATIVE JUDGE
Bethesda, Maryland
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION
OFFICE OF NUCLEAR MATERIAL SAFETY AND SAFEGUARDS
Hugh L. Thompson, Jr., Director

In the Matter of

Docket No. 70·135

BABCOCK & WILCOX
(Apollo Facility)

January 5, 1988

The Director of the Office of Nuclear Material Safety and Safeguards denies a
petition filed by Cindee Virostek requesting action with regard to the Babcock &
Wilcox Apollo facility. The Petitioner requested that the license for the facility
be "suspended until corrective actions have been fully implemented," after which
the license be "terminated and revoked. and the facilities and grounds be released
for unrestricted use." The Petitioner asserted that the Licensee had not fulfiIled
a license condition requiring decontamination at the end of the plant life, that
the facility has had a significant adverse affect upon Apollo Township and the
surrounding environment, 'and that material is missing and unaccounted for.

RULES OF PRACTICE:

SHOW-CAUSE PROCEEDING

Where a petitioner has not provided the factual basis for her request with
the specificity required by 10 C.F.R. § 2.206, action need not be taken on her
request.

DIRECTOR'S DECISION UNDER 10 C.F.R. § 2.206
INTRODUCTION
On February 24, 1987. Cindee Virostek (petitioner) filed petitions pursuant
to 10 C.F.R. § 2.206 requesting that the Director of the Office of Nuclear Reactor
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Regulation, the Director of the Office of Inspection and Enforcement, and the
Director of the Office of Nuclear Material Safety and Safeguards take action
with regard to the Babcock & Wilcox (B&W) Apollo facility. The Petitioner
requested that the license for the facility be "suspended until corrective actions
have been fully implemented," after which the license be "terminated and
revoked, and the facilities and grounds be released for unrestricted use."
The Petitioner asserts as a basis for this request that the Licensee has not
fulfilled License Condition No. 37 of License No. SNM-145, which provides
that at the end of plant life, the Licensee shall decontaminate the facility and
grounds so that they can be released for unrestricted use. The Petitioner also
asserts as bases for the request that the ApoIlo facility has had a significant
adverse affect upon Apollo Township and the surrounding environment, and
that material is missing and unaccounted for. By letter dated April 10, 1987,
the Licensee was asked if it wished to submit information concerning the issues
raised in the Petitions. The Licensee provided such information on May 20,
1987.
The Petitions have been appropriately referred to me for a decision. For the
reasons given below, I have concluded that the Petitioner's request should be
denied.
DISCUSSION
Background
The Apollo facility was established as a commercial ,venture by Nuclear Materials and Equipment Corporation in 1957 to develop and manufacture nuclear
fuel containing uranium and to provide decontamination laundry services. In
1967, the license authorizing these activities was transferred to a subsidiary
of Atlantic Richfield Company, which continued these activities until 1971,
when this subsidiary was purchased and the license was acquired by Babcock
& Wilcox.1
In 1980, Babcock & Wilcox (B&W) decided to discontinue uranium fuel
processing at the Apollo facility and embarked on a program to remove process
equipment and to decontaminate the buildings in which uranium fuel processing
had been conducted. Uranium processing equipment was removed and Shipped
for disposal, thus removing the major fraction of the uranium contamination
associated with fuel processing operations. B&W's license was amended on
April 18, 1984, to delete authority to conduct fuel processing operations and to
delete the expiration date.

I The commert:iallaundry business wu discontinued by Babcock & Wilcox in 1981.
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The license was subsequently modified by the NRC and set to expire on
March 31, 1987, and on February 25, 1987, B&W submitted an application for
license renewal. Because the application was submitted more than 30 days prior
to expiration of the existing license, the existing license will not expire until final
action has been taken on the application for renewal.2 In its renewal application,
B&W proposes to use the Apollo facility to supplement and duplicate some of
the nuclear service operations that are presently conducted at its nearby Parks
Township facility.
The Petitioner raises several issues as a basis for her request for relief. For
the most part, however, the Petitioner has not provided the factual basis for her
request with the specificity required by § 2.206 and, for this reason, action need
not be taken on the request See, e.g., Philadelphia Electric Co. (Limerick
Generating Station, Units 1 and 2), DD-85-11, 22 NRC 149, 154 (1985).
Nonetheless, the issues raised in the petitions have been evaluated to the extent
possible. As discussed below, I have determined that there is no basis to take
the action requested.
Unfulfilled License Condition
The Petitioner asserts that since the Licensee has terminated fuel processing
operations, this corresponds to the end of plant life as defined in 10 C.F.R. Part
70, and the plant, therefore, should be decontaminated so that the facility
and grounds can be released for unrestricted use in accordance with License
Condition No. 37.
Sections 30.36 and 70.38 of 10 C.F.R. provide that each licensee shall request
termination of its license when it decides to terminate all activities involving
materials authorized under the license, shall terminate use of such material,
and shall remove radioactive contamination to the extent practicable. License
Condition No. 37 provides that B&W shall decontaminate the Apollo facility
at the end of plant life so that the facility and grounds can be released for
unrestricted use. The intent of these regulations and license condition is to
prevent abandonment of: the facility without decontamination prior to license
termination.
As described above, in February 1987, B&W requested authority to conduct
nuclear service operations at the Apollo facility. Thus, it is clear that B&W has
decided not to terminate all licensed activities at the facility.3 The term "end of
2 Section 70.33(b) or 10 C.F.R. provides thlt in any case in which I licensee. not less than 30 daya prior to
expiration oC its existing license, hIS filed an Ipplication Cor renewal oC a license, its existing license shall not
expire until the application Cor renewal has been determined by the CcmmiJsion.
3 The Petitioner asserts that the Ucensee ..as notified in writing by the NRC Staff to submit a schedule Cor
dccontaminsting the Apollo pJmt by January 1. 1984. but Cailed to IUbmit IUd! a ac:hedu1e. Althou&h this
a"won ia true. the tcquest wa. made under the aasumption by the Staff thlt, because the Ucensee had cealed
(Corcti_d)
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plant life," as used in License Condition No. 37, is meant to refer to the cessation
of all licensed activities. Consequently, there is no merit to the Petitioner's
assertion that the Licensee should be required to complete decontamination of
the facility at this time.

Significant Adverse Errect
The Petitioner asserts that the Apollo facility has had a significant adverse
effect upon Apollo Township and the surrounding environment and that the
facility is an immediate and serious threat to the health and safety of the
Licensee's employees and the public, to the environment, and to the common
defense and security. The Petitioner further asserts that all Licensees at this
facility have had a history of chronic noncompliance, that there have been cases
involving a deliberate failure to comply with regulatory requirements, cases
when noncompliance caused a serious accident and incident, and cases where
the nature and number of noncompliances demonstrated that management has
not conducted its activities with adequate concern for public health and safety.
A review of the compliance history at the Apollo facility shows that,
while compliance problems were incurred by former licensees prior to B&W's
acquisition of the license, and by B&W early in its history, B&W's record
of compliance has since improved. Since the beginning of 1982, the NRC
has identified only five instances of noncompliance, none of which had the
potential to affect public health and safety or resulted in escalated enforcement
action:' Moreover, the Petitioner has provided no information on any particular
conditions or events that allegedly now pose a threat to the public health and
safety, to the environment, or to the common defense and security such as would
warrant the requested action. See Limerick, supra, 22 NRC at 154.

Material Unaccounted For
The Petitioner raises numerous issues regarding material that she alleges
is missing and unaccounted for. The Petitioner first alleges that there is the
possibility that a diversion has occurred because material that was found to be
missing and unaccounted for in the 1950s, 1960s, and 1970s was never properly
investigated. During this time period, prior to the time when the license was

fuel processing at the facility, no future activities wen: 10 be cenducted at the plant. B&W inronned the Staff by
lener, dated December 12, 1983,lhatlhis assumption was emmeous, and thus it did not need 10 submit a ,chedule
for plant decontamination.
.
4The moo significant situatien of nencanpliance since B&W assumed operations at Apollo involved material
centrol and accounting problems identified from 197410 1m. These problems were resolved through improvements in B&W', meuun:ments program.
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acquired by B&W, the Atomic Energy Commission (AEC) determined during an
inspection that there had been material unaccounted for (inventory difference).
The AEC attempted to reconcile the excessive inventory difference, and then a
request was made to the Federal Bureau of Investigation for investigation into
the possibility of a diversion. The results of the investigation were inconclusive.
On April 25, 1977, the NRC issued an unclassified digest of a classified NRC
Task Force Report on "Accumulated Material Unaccounted For (MUF) High Enriched Uranium - Babcock & Wilcox Company - Nuclear Materials
Division - Pennsylvania fucilities" covering the period of April 1, 1974, to
August 8, 1976. The Task Force concluded that B&W had upgraded its physical
security system and had taken actions toward substantive program improvements
in material control and accounting. In accordance with applicable requirements,
since 1977, while B&W was in the production mode, the frequency of physical
inventories was every 2 months for high-enriched uranium and every 6 months
for low-enriched uranium. There have since been no inventory differences or
any deficiencies relating to the control and accountability of nuclear materials
that have not been resolved to the satisfaction of the NRC.
The Petitioner next asserts that B&W's Apollo facility was classified as a
"mixed facility," and, as such, received special nuclear material both under a
license and under license-exempt contract conditions. As such, the Petitioner
asserts that there is a need to verify and validate the "contractor's explanation of
inventory differences." The NRC is not aware that there was any special nuclear
material at the Apollo facility that was not licensed, including material that was
received under AEC contracL To the Staff's knowledge, all special nuclear
material, regardless of ownership or contractual relationship, was inventoried and
resulting inventory differences were investigated. Therefore, the investigations
conducted of the inventory differences did address all special nuclear material.
As indicated above, since 1977, there have been no inventory differences or
deficiencies relating to the control and accountability of nuclear materials that
have not been resolved to the satisfaction of the NRC.5

5The Petitioner also asserts that there is • need for verification of the EnCll}' Rcscardt and Development
Administration', (ERDA',) contractual mlpoosibilities under ERDA Contnct Agreement Number lA·l009.
Agn:ement lA·l 009 was • 1975 draft agn:ement between the NRC and ERDA which was never executcc!. lnsIead,
the agencies exchanged cmresponderu:c in 1976 ltating their agn:ement that they would independently exezeise
their ufeguuds and security responsibilities It mixed flciIities. The ERDA field offices RSpOIlSible for conlnctl
audited the conlnct books and lCCIIrity of classified material The Petitioner provides no basis for her assertion that
ERDA's (now, the DcpUlment of EnCll}' (DOE» contnc:wal RSpOIlSibilitics should be verified. The Petitioner
also asserts that there is a need for verification of the inventory difference cootrollimits established by plant design
and if they were adjusted due to upgrading of plant design. The Petitioner asserts that this need is due to the
fact that. "S·fold errol' was found in 1977. The Stall' ha, been unable to determine to what emr Petitioner is
merring. With regud to the Petitioner', conccm that inventoty difference cootrollimits were Idjusted, the Stall'
notes that in August 1976 the inventory difference contIOllimits were reconfigured to provide tighter regulatory
I'CIInints on inventory differences. It is not clear if that is the action me:rrcd to by the Petitioner. As the Petitioner
hu provided no specific infonnation with regan! to these concerns, further action is not wamntcd. Su Um.tricJ:,
IUpra, 22 NRC .t IS4.
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The Petitioner claims that it is in the public's best interest to have inventory
differences that were separately identified and accounted for as being in process
tanks, walls, floors, or work areas, and burials, verified. At the end of the phase
of high-enriched uranium processing at the Apollo facility, the Licensee nondestructively assessed the quantities of material identified as inventory remaining in
the building structure and assigned values for material holdup and shipments to
licensed disposal sites. The NRC independently verified those quantities. Final
assignment of values for material holdup in the building structure has not been
completed; however, since the material is in a form not readily extractable, and
the results of plant effluent and environmental measurements are within NRC
standards, the material poses no significant threat to public health and safety.
Samples of material being sent for disposal at licensed burial sites were also independently measured at that time. The material sent to burial included process
equipment, tanks, and cleanup residues. Thus, the Petitioner's request to have
such inventory differences verified has been satisfied, and no further relief need
be granted.
The Petitioner claims that since much of the material was government-owned
and handled under government contracts, the Commission should require all
government-owned material to be returned to the government It should be
noted that there are no longer any government contracts in effect for work at the
Apollo facility, that all such contracts have been closed out, that there are no
outstanding shipper/receiver differences, and that there are no active cenificates
of possession under any such government contracts.
Finally, the Petitioner states that the Commission should require verification
of undeclared losses of material contained in waste material that went to onsite
controlled burial. The Staff is unaware of any onsite burial of waste material at
the Apollo facility; therefore, there are no known "undeclared losses of material"
buried on site at the Apollo facility to be verified.
In sum, none of the Petitioner's allegations concerning B&W's control and
accounting of nuclear materials at the Apollo facility since B&W took control of
the facility provide any basis for the action that the Petitioner requests. Further,
since 1977 there have been no inventory differences or deficiencies relating to
the control and accountability of nuclear materials which have not been resolved
to the satisfaction of the NRC.6

liThe Petitioner claims that it 'NOIIId be in the beat interest of the gavcmment and the public to dcconunission
and deactivate in accordance with the "provisions of the intcngcncy agreemenlS~ for PIst projects which
Petitioner states were to be pe:fonncd by DOE. In thia connection. the Petitioner alludes to a Memorandum
of Understanding between ERDA and the Commission which she alleges was to be reviewed and mndilied I I
necessary to comply with a February :lA. 1978 Memonndum of Understanding. The Staff is unaware of any auch
intcngency agreemcnta. of any February:lA. 1978 Memorandum of Understanding. or of any other Memorandum
of Understanding between ERDA and the Commission.
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CONCLUSION
fur the reasons stated in this Decision, the Petitioner's request that I institute
a proceeding to suspend and subsequently revoke the license for B&W's Apollo
facility and that the facility and grounds be released for unrestricted use is
denied.
.
A copy of this Decision will be filed with the Secretary of the Commission
for the Commission's review in accordance with 10 C.P.R. § 2.206(c).
FOR THE NUCLEAR
REGULATORY COMMISSION
Hugh L. Thompson, Jr., Director
Office of Nuclear Material Safety
and Safeguards
Dated at Silver Spring, Maryland,
this 5th day of January 1988.
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

COMMISSIONERS:

L8ndo W. Zech, Jr., Chairman
Thomas M. Roberts
Frederick M. Bernthal
Kenneth M. Carr
Kenneth C. Rogers

In the Matter of

Docket No. 50-289-CH

GENERAL PUBUC UTILITIES
NUCLEAR CORPORATION

(Three Mile Island Nuclear
Station, Unit 1)

February 19, 1988

In response to a question certified to it by the Appeal Board, the Commission
directs the Board to consider information relating to Mr. Charles Husted's job
performance at General Public Utilities Nuclear (GPUN) in recent years. The
Appeal Board had asked the Commission whether Mr. Husted's recent job
performance could be taken into account in determining whether restrictions
imposed on Mr. Husted as a condition of the restart of TMJ-l should be lifted.

MEMORANDUM AND ORDER
On December 31, 1987, the Appeal Board issued ALAB-881 (26 NRC 465)
certifying a question to the Commission concerning its jurisdiction. Specifically,
the Appeal Board sought guidance on the question of whether the Commission
wishes to expand retroactively the subject matter of the proceeding to include
the issue of Mr. Charles Husted's job performance at General Public Utilities
Nuclear (uGPUN").
The Commission has decided to permit the evidence of Mr. Husted's job
performance at GPUN to be considered by the Board. Specifically, the Com·
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mission finds that such evidence is relevant to the question of whether the restart
condition should be vacated by the Board. In determining whether the condition continues to be warranted, it is reasonable to take into account mitigating
factors such as satisfactory job performance. In reaching our decision we need
not determine whether the Appeal Board correctly decided that subject matter
jurisdiction did not extend to consideration of Mr. Husted's job performance.
Consideration of this issue will not necessitate the taking of new evidence.
Evidence of Mr. Husted's recent job performance at GPUN is already in
the record and was considered by the Administrative Law Judge. Permitting
consideration of this issue, therefore, will not necessitate reopening of the record.
Accordingly, the Commission directs the Appeal Board to consider the issue
of Mr. Charles Husted's job performance at GPUN in rendering its decision in
this matter.
It is so ORDERED.
For the Commission·
JOHN C. HOYLE
Assistant Secretary of the
Commission
Dated at Washington, D.C.,
this 19th day of February 1988.

·Canmissionm Bcrnthal and Rogers were not presmt for the affirmation of this order; if they had been present
they would have approved iL
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION
ATOMIC SAFETY AND LICENSING APPEAL BOARD
Administrative Judges:
Alan S. Rosenthal, Chairman
Howard A. Wilber

Docket Nos. So-443-0L-1
S0-444-0L-1
(Onslle Emergency Planning
and Safety Issues)

In the Matter of

PUBLIC SERVICE COMPANY OF
NEW HAMPSHIRE, st at.
(Seabrook Station, Units 1
and 2)

February 3, 1988

The Appeal Board grants two motions of an intervenor to reopen the record
and to admit two additional contentions in the onsite emergency planning
and safety issues phase of this operating license proceeding. and remands the
contentions to the Licensing Board for appropriate consideration and disposition.
RULES OF PRACTICE:

REOPENING OF RECORD

A motion to reopen a closed evidentiary record must be timely. address
a significant safety or environmental issue. and demonstrate that a materially
different result would be or would have been likely had the newly proffered
evidence been considered initiaIIy. 10 C.F.R. 2.734(a).
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RULES OF PRACTICE:

CONTENTIONS (UNTIMELY FILING)

The factors that Commission adjudicatory tribunals are to balance in determining whether to accept a late-filed contention are:
(i) Good cause, if any, for failure to file on time.
(ii) The availability of other means whereby the petitioner'S interest will be protected.

(iii) The extent to which the petitioner's participation may reasonably be expected to
assist in developing a sound record.
(iv) The extent to which the petitioner'S interest will be represented by existing parties.
(v) The extent to which the petitioner's participation will broaden the issues or delay
the proceeding.

10 C.F.R. 2.714(a)(I). See Duke Power Co. (Catawba Nuclear Station, Units 1
and 2), CLI-83-19, 17 NRC 1041 (1983).
RULES OF PRACTICE:

CONTENTIONS (UNTIMELY FILING)

To be admissible in a licensing proceeding, a late-filed contention must,
in addition to meeting other requirements, satisfy the specificity and basis
requirements imposed by the Rules of Practice. See 10 C.P.R. 2.714(b).
EMERGENCY PLANS:
ISSUANCE)

LOW-POWER LICENSE (STANDARD FOR

Under the Commission's emergency planning regulations, low power operation of a nuclear power plant is precluded in the absence of an emergency
response plan that includes, inter alia, satisfactory provisions for public notification within the plume exposure pathway Emergency Planning Zone.

APPEARANCES
Stephen A. Jonas, Boston, Massachusetts, for intervenor James M. Shannon,
Attorney General of Massachusetts.
Thomas G. Dignan, Jr., George H. Lewald, Kathryn A. Selleck, Deborah
S. Steenland, and Martha Siegel, Boston, Massachusetts, for the
applicants Public Service Company of New Hampshire, et al.
Gregory Alan Berry for the Nuclear Regulatory Commission staff.
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MEMORANDUM AND ORDER
Before us are two motions of the Attorney General of Massachusetts to reopen
the evidentiary record in the onsite emergency planning and safety issues phase
of this operating license proceeding involving the Seabrook nuclear facility. 1 The
first of these motions, filed last November, asserted that the City of Newburyport,
Massachusetts, had "dismantled and removed" all of the emergency notification
sirens, poles and related equipment located within the city that were to be
employed in connection with any response to a radiological emergency at
Seabrook.2 Given this development, the Attorney General wishes to introduce
a new contention, in essence challenging the applicants' compliance with the
Commission's emergency planning regulations on the ground that "no means
have been established to provide early notification and clear instruction" to
Newburyport residents in the event of a radiological emergency.' The second
motion, filed last month, points to still later developments that, the Attorney
General maintains, support his submission of a further contention to the effect
that the same is now true with respect to the residents of the remainder of
the Massachusetts portiorl of the Seabrook plume exposure pathway emergency
planning zone (EPZ)."
The applicants and the NRC staff assert that the motions are not meritorious. In addition, the applicants maintain that the Attorney General should be
precluded from obtaining the requested relief on an application of the doctrines
of estoppel and/or waiver.
For the reasons that follow, we conclude that (1) the applicants' estoppeVwaiver claim is insubstantial; and (2) both motions satisfy the governing
standards for reopening a closed record for the purpose of permitting the introduction of additional contentions. Accordingly, we are granting the motions and
remanding the Attorney General's new contentions to the Licensing Board for
appropriate consideration and disposition.
We further conclude that compliance with the emergency response planning
regulations in question is a precondition to low-power operation. Therefore, no
IThcftlCOl'd in that phase closed ~ October 3. 1986 (fr. 1026). On Mm:b 25.1987. theUcemin& Baud issued
an then pcndina u.uc. in the Ipplicanta' rlwr and authorlzed the
ilsuance of a low-power 1ica1ae permitting Seabroo1t operation up to live perceul of nted power. LBP·87-10.
NRC 177. The offsiu emeraency planning phase eX the ~ =naina bet"", a clifferallly oomIituted
Ucemin& Board.
2Conten1ian of Auomey Genen1 lames M. Shannon and Motion to Admit Lato-Filccl Cmtanion and Reopen
the Record (N0V'aDber 13. 1987) at 1. Newburyport is within the ten-mila Seabrodt plume Ollpocute pathwlY
ClDcrJency plmning zane. At that time, "" had aher isaues bet"", \lS mating to ClDcrJency notification Iirms
for the Seabroo1t flcili1y.
'1d. at 9.
" &. Cmtanion of AlIomcy Gcnenl lames M. Shmnon en Notification System for Musachuseus and Motion
to Admit Lato-Filccl Cmtanionllld Reopen the Record (JIIlIlUY 7.1988) [h=inaftc:r. "Second Motion"] at 1·2.
a puti.al initial dec:isial in which it n:solvcd

:zs
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authorization of such operation may be forthcoming while the remand is pending
- i.e., in advance of ultimate Licensing Board resolution of the early public
notification matter.
1. As we noted at the outset of a recent decision in this proceeding,
radiological emergency response planning must include, inter alia. "means
'to provide early notification and clear instruction to the populace within the
[EPZ].' "S In the case of Seabrook, this requirement was to be met in large
measure through sirens installed on poles located in the various New Hampshire
and Massachusetts communities within the facility's EPZ.
During the course of the litigation below of the onsite emergency planning
issues, none of the parties was given reason to believe that emergency notification sirens installed in Massachusetts communities would not remain available
to fulfill their intended purpose.1i Apparently, the first formal indication in the
proceeding that at least some of those devices might become unavailable was
the Attorney General's motion to reopen the record based upon Newburyport's
removal of the city-owned emergency notification sirens within its borders.
In responding to that motion, the applicants maintained that the loss of the
Newburyport sirens lacked safety significance. We were told, with supporting
affidavits, that notification to approximately 60 percent of the area of the city
would be provided by existing sirens in neighboring Massachusetts communities. Coverage for the balance of the city would be supplied by an airborne
alerting system utilizing a helicopter carrying acoustical packages able to deliver both siren signals and voice messages. In addition, a route alerting system
using sirens mounted on vehicles would supply the required notification should
the helicopter be unavailable or grounded by weather.7
In a further filing authorized by us, the Attorney General challenged the
capability of the proposed airborne system to meet NRC and Federal Emergency
Management Agency requirements. 8 More significant, however, it now appears
that the applicants no longer have at their disposal any of the fixed-position

SALAB.879. 26 NRC 410.412 (1987) (t{uotbtt 10 c.P.R. SO.47(b)(S». ThaI dccidon allirmed the rejccticn
by the licensing Boan! of lItO-filed conIa!Iicns IUbmittccl by the Auaney Gcnc:ral and another Intcrvator thaI
IOIIght to challenge the IdequlCY of c:auin emergency notification IimII inatalled in two ccmmunitica within the
Seabrook EPZ. Aa explained in our November 25. 1987 Older (unpublisbcd). ALAB·879 doca not c:ontro1 the
disposition rL the conIa!Iicns now bcf"ore Ill. which have I quite diff=nt fClUlldation.
6This rlct is rL oomc li&nificance. Aa obocrved in ALAB.879. 26 NRC 11412 n.4. ew:n though the.irau are
dcaigned to provide ofTaite public notification of I radiological emcrJenCY. the Commission dcema the unngcrnm1l
for lOch notification to be within the ambit of onaite emcrJenCY planning. S" Statement of Conaideration
Iccanpanying 10 c.P.R. SO.47(d). 47 Ped. Reg. 30,232. 30,234 (1982). ~. u no party disputea. the onaite
emc:ramcy P1annin& phue rL the proceeding ..... the Ippropriate forum ror the COI1Iidcration rL any wues
~I to compliance with the relevant Commiuion rc&Wauon on this aubject.
7S.. Applicanta' Oppooition to Million of Attorney General for the CcmmonwealJh of Ma...c1rusens to Reopen
tho Roc:ord and Admit Lato-Filed Cmtcdion (December 18. 1987) It 4-5.
.
I S.. Supplemental Momonnclum d AItomey General Jamca M. Shanncn in Support of Moticn to Admit LateFiled Contention and Reopen tho Record (Dcccmbc:r 31. 1987) It 2-3.
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sirens that had been installed in Massachusetts to provide early notification of
a Seabrook emergency.
Last April, the Board of Selectmen of the Town of West Newbury, Massachusetts, directed the removal of five utility poles in that community on which
emergency notification sirens had been installed by the applicants. The basis of
the Board's action was that it had proceeded without statutory authority when
in 1984 it had issued a permit to erect the poles. The lead applicant, Public
Service Company of New Hampshire (Public Service), thereupon brought suit
in a federal court seeking. inter alia. both a declaratory judgment that it was
entitled under state law to maintain the poles in situ and appropriate injunctive
relief. From the denial of a preliminary injunction, Public Service appealed to
the United States Court of Appeals for the First Circuit On December 16, 1987,
that court affirmed, upholding the district court's determination that Public Service had nut made a sufficient showing of a likelihood that it would prevail on
the merits of its suit and would suffer irreparable harm in the absence of injunctive relief pendente lite.') In this connection, the court specifically determined,
inter alia. that Public Service had failed to establish that, in all probability, the
issuance of the pole permit was within the reach of the selectmen's statutory
authority.l0
In the wake of the First Circuit's decision, the New Hampshire Yankee
Division of Public Service sent essentially identical letters on December 29
to the Boards of Selectmen in Salisbury, Newbury, Amesbury, Merrimac, and
West Newbury, Massachusetts. Each letter referred to the fact that Public
Service "currently owns and maintains a public alert notification system" in that
town. The letter then went on to state that, "[a]s a result of recent court actions
on siren pole removal, [public Service] is taking steps to provide alternative
methods of notification to Massachusetts residents living within 10 miles of
Seabrook Station." Accordingly, in the case of each municipality, Public Service
proposed to give the sirens and poles to the town for use in connection with
emergencies not related to Seabrook. In the circumstances, the letter continued.
"[w]e will not be including the Massachusetts siren system in any documentation
to the Nuclear Regulatory Commission or the Federal Emergency Management
Agency involving the licensing of Seabrook Station."n
The First Circuit's action and Public Service's response to it form the basis
of the Attorney General's second reopening motion. The Attorney General also
alludes in that motion to the fact that the special use permit issued to Public
Service by the Commonwealth of Massachusetts for the installation of a public

'Public S6rvic6 Co. of NrN Hampsllir6 \'. TOWIl o!Wut N_bury,
IOId., .lip op. at 7-11.
11 Sccmd Motim, Exhibit 4.
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No. 87-1395 (lit Cit. Dec. 16, 1987).

notification siren on the Salisbury Beach State Reservation has expired, with the
consequence that that siren has been removed.u
2. Undergirding the applicants' estoppeVwaiver theory is the premise that
the Commonwealth of Massachusetts, its agencies and its political subdivisions,
aided by the Attorney General, "have systematically set out to destroy the
in-place fully adequate early notification system."13 Moving ahead from this
premise, the applicants ask us to decide whether, ''when a party to an NRC
proceeding purposefully disables a nuclear power plant system, • • • that party
[should] then be afforded further discretionary hearing rights (to which it has
no absolute entitlement) because its own acts against the facility have created a
regulatory deficiency."14 To point us in the direction of a negative answer to this
question, the applicants offer this bit of rhetoric: "What the Commonwealth, its
agencies, and political subdivisions have done to Seabrook is indistinguishable
from the action of a private individual who somehow gains access to a nuclear
power plant and deliberately renders a safety system inoperative."15 And, as if
that were not enough, the applicants add the claim that the Commonwealth had
"disable[d)" the early notification system "in violation of its own State laws"
(specifically, the Massachusetts Civil Defense ACt).16
We can readily appreciate the frustration of the applicants engendered by
the recent tum of events respecting their early notification system. But that
frustration cannot serve to justify entirely unfounded charges that, among other
things, would cast a sovereign state and its agencies and political subdivisions
in a role equivalent to that played by one who enters a nuclear plant illicitly and
then engages in a most serious form of federal criminal misconduct. That the
applicants' charges are utterly without warrant is manifesL
In leveling those charges, the applicants simply ignore the fact that the West
Newbury siren poles were ordered removed on a determination that the issuance
of the permit for their installation was ultra vires - i.e., beyond the statutory
authority of the Board of Selectmen of that municipality. And, as we have seen,
the Court of Appeals for the First Circuit explicitly decided that the attack of
Public Service (the lead applicant) upon that determination fell wide of the mark.
Inasmuch as the judicial result was promptly followed by their abandonment
of aU fixed-position sirens in Massachusetts, one may reasonably infer that

US66 id., Exhibitl2 and 3.
.
Am'Ne1: to "Contention of AlIomcy Gcncnl. James M Shannon on Notification System for
Musac:husctu Ind Motion to Admit Lato-F11ed Contention and Reopen !he Record" (January 25, 1988) [hc:rcinaftcr,
MApplican%l' January 25 Answer") 114.

13 Applican%l'

14ft! II 5-6.
15 f t! 116.
16/bid. Ac:cardina to the 1pp1icanIl, !hal Act "places an affirmltive duty
pmductive em"'lcncy planning foc Seabrook.."
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upon The Commonwea1!h to enpge in

the applicants themselves recognized that the same legal conclusion would be
required with regard to the sirens installed on poles in the other communities.
The short of the matter thus is that the loss of the sirens (or, as applicants
would have it, the destruction of their "fully adequate early notification system")
did not stem from some urilawful or untoward act on the part of the Commonwealth or its agencies or political subdivisions. Rather, it came about as a result
of belated obedience to the law of that jurisdictionP That being so, it is of no
moment here whether, and if so to what extent, the Commonwealth or its agents
may have been involved in any decision by a municipality to require the removal
of siren poles within its borders. Be that as it may, the factual ingredients of an
estoppel claim are patently absent.lI
3. We now turn to the merits of the Attorney General's motions. The
standard for reopening a closed evidentiary record is set forth with particularity
in the Commission's Rules of Practice. A motion seeking that relief must be
timely, address a significant safety or environmental issue, and "demonstrate that
a materially different result would be or would have been likely had the newly
proffered evidence been considered initially."19
So too, the Rules of Practice prescribe the factors that Commission adjudicatory tribunals are to balance in determining whether to accept a late-filed
contention. They are:
.
(i)
(ii)
(iii)

Good cause, if any, for failure to file on time.
The availability of other means whereby the petitioner'. interest will be protected.

The extent to which the petitioner'. participation may reasonably be expected to

assist in developing a sound record.
(iv) The extent to which the petitioner'. interest will be represented by existing parties.
(v)

The extent to which the petitioner', participation will broaden the islUes or delay
the proceeciing.2O

a. We entertain not the slightest doubt that both motions satisfy the reopening criteria. To begin with, each is clearly timely. The motion based upon the
fate of the Newburyport sirens was filed with the Licensing Board on September
17 Although there is no need to pursuc the question, it ICICIDlI likely that, under Musachuscns Jaw (and u a
general maner), thc recipient of a permit islued by a gcwemmc:ntal body usumcs the risk of ultra "ins action
that, unfortunately for the applicants, materialized here.
11 Accordingly, we need not and do not explme whether, and if 10 in what c:ircumat.ancea, the doc:trinea of estoppel
and waiver may be applied against a atatc and ita of6CC1S. Nor is it neceasuy to lnquiJe into whether those doctrinea
can appropriately be applied to bar a llatc from raising islllCS concerned with the health and aafcty r:L ita eitizc:ns.
19 10 c.F.R. 2.734(a).
20 10 C.F.R. 2.714(aXl). Although the acction is cut in tcnna or unIimcly petilions for leave to intervatc and/or
rcquCltl ror a hearing. it is Ic:aled that thc apeciJied ractors arc &lao to be applied to c:ontentions in the posture of
those now before us. 566 Dub Puowr Co. (Catawba Nuclear Station, Units 1 and 2), CU·83·19, 17 NRC 1041
(1983).
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21, 1987, a few days before (according to the appended affidavit of the mayor
of the city) the last of those sirens was to be removed.21 Within little more than
two weeks of the Board's October 26 denial of it for want of jurisdiction, the
motion was renewed before us. And the second motion was filed 22 days after
the First Circuit ruled in the West Newbwy matter and less than ten days following Public Service's dispatch of its letters announcing an intention to abandon
any reliance upon fixed-position sirens in Massachusetts. Especially given the
intervening holidays, this represented sufficient sensitivity to the requirement
that the motion be timely filed.
Extended discussion should not be necessary with regard to the obvious safety
significance that· attends upon compliance with the Commission's regulation
designed to provide the members of the public located inside the EPZ with "early
notification and clear instructions" in the event of a radiological emergency.22
And, assuredly, the Attorney General has met his burden of demonstrating that a
materially different result would have been likely had the evidence undergirding
the reopening motions been considered initially. As will be seen later and as the
staff itself recognizes,23 suitable measures for early public notification are not
merely an essential ingredient of emergency planning but, as well, an absolute
precondition to the authorization of low-power operation. Consequently, had the
Licensing Board been informed that the sirens relied upon by the applicants to
provide early notification in Massachusetts were no longer available to fulfill
that function, the March 25, 1987 partial initial decision2.4 would not - indeed
could not - have authorized such operation.25
21 AlIhougb the decision to ftmOYe the Iirats 1liiY have been made at an earlier time, we see no reaaon why the
AttOCfJl:Y General had to act in advance of act\lll mnova1. Indeed, wuil effect wu given to the dcQsion, any
~ motion might weIJ. have been mbject to dimUssal u pn:matun:.
22n.e Itdf'. insistence that the Auomcy Oenenl'. mctiOlll do not ptesent • IignifiCllll wei)' issue is hued
upon ill bclicfth.t then: is no pom"bility that the "abacnce of. public notification.yatcm [will place] the affcttcd
popu1ation .t rislc in the event of an .ccidental nmOlctive rclcuc .t the Seabrook Station." NRC Staff Response
to Cmtcntion
Attorney Gencn11ames M. Shannon on Notification Syatcm far Mullc:huscua and Motion to
Admit Late-Filed Contention and Reopen the Rccard (Januuy 28, 1988) .t 7. In uscrtcd aupport of this bdicf,
the .taff .ttached to ita response the affidavit of Frank 1. Congcl, the Director of the NRC'. Division of Radiation
Protection and J!melicncy Preparedness. Mr. Conge! UJUrCI UI that Seabrook will not be allowed to operate .t
any lc:vel of nted power unlesa the Itaff is pcrmadcd that the applicantl are in compliance with all Commission
regulatiOlll, including the early notification provisiOlll of 10 C.F.R. SO.47(bXS).
We find the Congel affidavit quite beside the poinL It does not establish anything more than that the .taff is
confident that, in the diacharge of its regulatory responsibilities, it both can and will make cauin that an adequate
early notification Iyatcm is in place before low·power operation is commenced. Even if juatiJicd (and the Attorney
Oenenl may have another view on that acorc), that confidcnc:c hu no bearing upon whclher the loa of the
fixed-position Iirats gives rise to ••igni!iCllll wei)' issue. Indeed, if the ataff'. Ihcais were curled to its logical
end, one would have to conclude that even the dc:velopment of scriOUl cracks in the reactor containment would
Dot pose • lignificant Wely issue because, obviously, the ataff would not allow the facility to operate unlesa and
wuil it was lltiafied that the cracking problem had been resolved. .

m

23 Su infra pp. S3-S4 and wpra note 222.4 Sec wpTa note 1.
25 To be mrc, the licensing Board could

not have tUen into .CCOUDt the lOll of the fixed·position siren, in
Muaachusc:us unlesa it had before it • contention that made an issue of the rcsultsnt laclt or compliance with
Commission regulatiOlll. It may justifiably be usumcd, however,that such • cmtcntion would have been promptly
(Co1lli_d)

so

b. A balancing of the five factors that control the disposition at the threshold
of late-filed (but otherwise admissible) contentions also strongly favors the grant
of the relief sought by the Attorney General's motions. For even the most cursory
analysis discloses that at least four of those factors assist the Attorney General's
cause.
Starting with the first factor, the contentions obviously could not have been
filed at a time when the applicants still retained the use of fixed-position sirens
throughout the Massachusetts portion of the EPZ. It is equally plain that the
Attorney General neither has other means at his disposal to protect his interest in
assuring compliance with the Commission's regulations concerned with public
notification (the second factor) nor can count on that interest being represented
by other parties to the proceeding (the fourth factor). Given his retention of the
services of an acknowledged acoustics expert, there appears to be no reason to
question that the Attorney General would assist materially in the development
of a sound record respecting the adequacy of any substitute public notification
arrangements that the applicants might propose (the third factor). That leaves just
the fifth factor. To be sure, the new contentions will introduce additional issues
and may possibly delay the completion of the proceeding. But that consideration
cannot serve to outweigh the other four factors and, thus, to deny the Attorney
General an opponunity to litigate the effect of the recent events upon the
sufficiency of crucial elements of the applicants' emergency plans.u
c. Finally, the applicants maintain that, if not prepared to adopt their
estoppel argument, we should withhold action on the Attorney General's motions
to await (1) the submission (expected later this month) of the applicants'
alternative plans for providing notification to Massachusetts residents in the event
of an emergency at Seabrook; and (2) the filing of any intervenor contentions
addressed to those plans.n We reject the suggestion as serving no useful purpose.
forthcoming lad the Ion of the sirens occutred while the =ore! wu ItiIJ. open. Apart from the fact that the
Auomey General moved with cmsidenble dispatch once the sirens became unavailable, the record discloses that.
at an early Nge of the procccding. scvenl of the intcrvenon manifcstccl an inlerest in the aspects of emergency
planning !dated to public notification. Suo •., .• LBp·82-76. 16 NRC 1029. 1045-46. 1074-75. 1088. 1091 (1982);
LBP-82-106. 16 NRC 1649. 1662 (1982). (lbat intereSt c:ou1d not. of counc, havc generated a viable contention
10 long .. the sircns remained in place and capable of providing the requisite notification and inslnlction.)
UThc extent of any real delay in the CM:raU licensing procccding is even debatable. The Licensing Board assigned
to the offsite c:mcrgency planning phase of the proc:ccding (,tu IUprD note 1) hts yet to close !he =ore! on !he issues
concerning the plans for the New Hampshire portion of the EPZ. Mon:ovcr. the hearing on the offrite c:mcrgcncy
plans for the Msssachusctts portion is unlikcly to cmunencc for at least several additional months. Thus. it is
far from clear thst delay in the ultimate disposition of the operating license application will occur. AI previously
noted. and IS discussed at gtCItcr length bdow. the admission of the contentions will. howcvc:r. lavc an impact
~ the ability of the applicants to obtain a low-power operating license for Seabrook at thia ~
Su Applicants' Janull)' 2S Answer at 11-12 In a Janull)' 20 motion for an extension of the time within which
to file thst answer. !he applicants lad indicated that they anticipated the completion of the IUbstitutc plans by
February 22Far III part, in ita response to the Auomcy General's lim reopening motion. the iliff had simi1ady called
upon us to defer action to await the submisaion of alternative plana for notifying Newburyport Jelidcnts of a
Seabrook emergency (that motion. to repeat. dealt solc1y with the mnava1 of the Newbu:yport .Ums). S.. NRC
(CollliJuud)
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The loss of the fixed-position sirens in every Massachusetts community within
the EPZ has given rise of itself to a significant safety issue with regard to
whether, at the time of the commencement of facility operation, there will be
arrangements in place adequate to ensure that Massachusetts residents will obtain
the requisite early notification of a Seabrook emergency. Even if the record is not
reopened now to reflect that loss, such a step will have to be taken to allow the
receipt of the applicants' substitute public notification plans for Massachusetts.221
Once that has been accomplished, the issue of compliance with the governing
Commission regulation may or may not disappear as a matter for litigation. If
no intervenor interposes an acceptable challenge to the substitute plans, the
issue will, of course, drop out of the proceeding.29 Otherwise, it will continue in
existence pending a determination whether those plans satisfy the Commission's
public notification requirements.
In short, there is no sensible reason not to reopen the record now on the
strength of the develop~ents that undergird the Attorney General's contentions
and to return the public notification matter to the Licensing Board for further
proceedings. And the appropriate course of future events is equally clear. Upon
the receipt for inclusion in the record of the applicants' public notification
alternative to the now-removed sirens, the Licensing Board must provide the
Attorney General (and the other parties) with a reasonable period in which to
submit additional contentions challenging the adequacy of proposed substitute
arrangements.3D For the reasons already assigned with respect to the contentions
set forth in the Attorney General's motions at hand, if filed within the Licensing

Staff Respaue to Cmtenti.on of Auomey Genenllamc::a M. Shannon and Motion to Admit Late-Filed Cmtenti.on
and Reopen the Record (1annoy 14, 1988) at 7·8. Notina that we had tcnutivdy disapproved the propou1 in oor
unpublished 1annoy 20 order datyin& the app!icanls' motion or that date for an extension of time, the ataff doc::a
not teUsert it in the I'Clpaue to the .econd reopcnin& motion.
221 The Rulc::a of Practice requite that, -[i]n any proceedin& involvin& an application; the ataff inIroduce into
evidence "any ..Cety evlluation prepamI by the ataff." 10 c.F.R. 2.743(a). We may UI\IIDe th.t, in compliance
wilh th.t directive, the ataff pllced in the record Supplement No.4 to ill Safety Evaluation Report Cor the Selbrook
facility (NURE0-0896, Mly 1986). At pase 13·11 of that Report. the ataff addI'CI_"!he meanI to provide early
notification and dear inltruction to the populace wilhin the plume C:XpollUO Emc:rgc:ncy Plannina Zone (EPZ)."
The reader iI informed that:
A toW of 133 new dectronic Jirms will be inltalled in the plume eltpollUO EPZ to perform Ihe initial
alerting function. These will be canplematted by IeYaI mechanical Jirms recently inIta1led in the City
of Newburypclrt, MUllc:husetti.
ThiI rcptaentation indiIpuubly no longer holdl true. It wou1d IOem cqua11y beyond cavil th.t the Attorney
Gc:nera1 iI mtiIled to have the record co=ed to relIect the ament reality: i.e.. that fixed-pOlition Jirms 1M
no longer in the picture in Mluachuletll and. aec:cmlin&ly, the app!icanls have Cound it nOCCllIIr)' to deviIe ocher
meanl Cor lltidying the early notification provisiOlll of 10 C.F.R. SO.47(b)(S).
29 In that cimunstance, the ataff would .till have to pua judamM on the adequacy of the pllna. As aeon, IIIpf'G
note 22. it iI fully prepamI to clischuge that l'CIpOIlIibility.
30 It m.y be that, if dislltialied wilh those unnaementl, the Attorney Genera1 need only amend the contattiOlll we
admit today .0 U to claim (wilh an ac:campsnyin& 'lItement oC buil) that "inadequate" (nther than "no") mean.
have beat c::atablished to provide the requilite -early notification and clear inltruction" to MUllc:husetti reaidentl
wilhin the EPZ. We need not decide thll matter hen: but, nther. leave it for Licataina Board consideration if
nOCCllIlr)'.
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Board-prescn1>ed period any such additional contentions most likely will survive
a balancing of all five lateness factors. Thus, so long as they also satisfy the
specificity and basis requirements imposed by the Rules of Practice,!1 there is a
high probability that the Board will be obliged to admit them for litigation.
4. What remains for determination is whether the reopening of the record
and the admission to the proceeding of the Attorney General's contentions stand
in the way of an authorization of low-power Seabrook operation.31 In some
circumstances, resolution of that question might have necessitated an assessment
of the likelihood that an emergency arising during such operation would call
for protective measures in the Massachusetts portion of the EPZ. As it happens,
however, the Commission has relieved us of any need to embark upon that
inquiry.
We have previously observed that the Statement of Consideration that accompanied the 1982 adoption of certain amendments to the Commission's emergency
planning regulations placed the previously decreed public notification requirement within the ambit of onsite emergency planning.33 In this regard, one of the
issues raised in the comments submitted in response to the notice of proposed
rulemaking was stated in these terms:
Issue 6: The public \cnowledge that no offsite protection cxista could cause chaos in the
event of an incident during fuel loading or low power lesting.

In relevant part, the Commission's response was that:
Prior to issuing an optrating IiCtnst alllhorizing low-powtr ttsting and fuel loading, the
NRC will review the following offsile elementa of the applicant'. emergency plan:

•••

(b) Section SO.47(bXS). Procedures have been established for notificalion, by the
licensee, of State and local response organizations and for notification of emergency
personnel by aU organizations; the contcnl of initial and followup rnessages to response
organizations and the public has been established; and means to provide tarly notification and
cltar instruction to 1M populact wiJhin 1M plume txpOSlITt pallnvay Emergtncy Planning
Zont have bttn tslilblishtd.34

In a word. then, the Commission explicitly assured the public that no lowpower operation would take place in the absence of a review of certain offsite

31 ~c 10 c.F.R. 2.714(b).

31 Although low.power opentim WIJI alllhorizcd in the licensing Board'i Much 25, 1987 panial initial dec:ision
(ICC IIIf"tJ nole I), for a variety of relSons thlt nc:cd not be cIuonic1ed here no license for IUc1t operation has IS
.ed.
I1Ipf'II note 6.
34 47 Fed. Res. at 30,234 (emphasis lupplied). Although Seobrook posses_ a fuell..ding license. it was issued
long before the applicants 1011 the availability of the fixed-position sirens in Mas..cbusctts.

Ifs:U
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elements of emergency planning, including the public notification element3!l
And the Commission made equally plain that there would continue to be a
full opportunity for public participation in that review, Another of the issues
addressed in the Statement of Consideration was:
Issue S: Unlike lome of the more tcdmical issues, emergency planning is a subject upon
which the average citizen is Jcnowlcdgeable and can make a valuable oontribution to the
licensing proceedings. This is an impottant opportunity for public participatioo. Eliminating
this coosidcratioo from licensing decisions in effect removes this vital experimental evidence
from public scrutiny.

To which the Commission responded:
The proposed rule docs not eliminate any important substantive aspect of emergency planning
(rom the operating license hearings. WMtMr a1l applicant satisjiu tM requiremen.ts of
5O.47(a) and SO.47(b) is still a1l issue ,hal may be raised and litigated ill those Marings. In
cases where such issues are raised, applicants' and State and local jurisdictions' emergency
plans should be available for examinatioo in the hearing process prior to the issuance of an
operating liccnsc. 36

We are duty-bound, of course, to accord total respect to such unambiguous
declarations on the part of the Commission with regard to the meaning and
effect of its regulations. The short of the matter thus is that our own views
on whether low-power operation might occasion a need to trigger offsite public
notification mechanisms are of no present moment The Commission has spoken
directly on the subject As a consequence of its mandate, Seabrook low-power
operation is precluded unless and until the applicants have submitted substitute
public notification plans for the Massachusetts communities within the EPZ that
meet with staff approval and, if challenged in an appropriate and timely manner
by a party to the proceeding, those plans are then found by the Licensing Board,
as well, to satisfy the governing Commission regulation,"

3!l As is apparmt fmn Mr. Cmgel'a affida"vit (mpra note 22), the ltIfI'is prepared to give effect to that usurance
in this instance.
36 47 Fed. Reg. at 30,233 (emphasis supplied). In this emnection, the applicants' !Wmce upon Louisi<wJ
Pow«, aNI
Co. (Waterfotd Steam Electric Station, Unit 3), ALAB-732. 17 NRC 1076, 1104-05 (1983),
is misplaced. That dcc:isim does not affect at all the cntitlc:mcnt of an intc:rvenor to c:hallengc either the adequacy
or the nm-availability of plans for an early notification aystem. As ,.., wen: earefuI. to note, the Ucensing Board
had found that the plans in that regard w_ MlIlfficiently detailed and cat=" to provide "reasonable IISuranoes
that they can and will be implemented in the event of an emergency." This being 10, we catcluded that the
installation and testing of the siren aystem crold "properly be overseen by the Staff," adding that there wu "no
reasat m this rccotd to assume that the .ystem will not function I I proposed." No such usurnption can be made
here, especially where there is no system at all.
"Sell 10 C.F.R. SO.57(c), which provides that, in acting upon an applicant's motim for low-power operation,
the Ucensing Board is to catSider whether my of the admitted contentions Mare relevant to the activity to be
authorlzcd." S.I also 10 c.F.R. SO.47(d), 10 the effect that a prcc:atdition to a license authorizing low-power
operation is a finding "that the lUte of amte emergency preparedness providca reasonable UlIllInce thlt adequate
(Co1lli_d)

u,,,,
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The Attorney General's November 13, 1987 and January 7, 1988 motions to
reopen the record and to admit additional contentions are granted and the cause
is remanded to the Licensing Board for further proceedings consistent with this
opinion. The authorization of low-power operation contained in the Licensing
Board's March 25, 1987 partial initial decision, LBP-87-10, 25 NRC 177,216,
is not to become effective pending the outcome of the remand.
It is so ORDERED.
FOR TIIE APPEAL BOARD
C. Jean Shoemaker
Secretary to the
Appeal Board

protective meaSUJeS can and will be taken in \he event of a ndiological emc:rgcncy." Once again. offsite public
notification meaSUJeS are deemed to cane within \he fcope of onsite emergency prepuedneu.
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Docket Nos. 50-443-0L
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(Offslte Emergency Planning)

In the Matter of

PUBLIC SERVICE COMPANY OF
NEW HAMPSHIRE, st st.
(Seabrook Station, UnIts 1
and 2)
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The Appeal Board denies the motion of the Attorney General of Massachusetts for directed certification of a Licensing Board ruling denying admission of certain testimony proffered by that intervenor. The motion for interlocutory review was filed seven weeks after the trial board's ruling and was
rejected for not being filed promptly.
RULES OF PRACTICE:

DIRECTED CERTIFICATION

Like a referral by a licensing board pursuant to 10 C.F.R. § 2.730(f), a motion
requesting the invocation of an appeal board's discretionary directed certification
authority must also be filed promptly after the interlocutory ruling at issue is
handed down.

S6

APPEARANCES
John Traficonte, Boston, Massachusetts, for intervenor James M. Shannon,
Attorney General of Massachusetts.

Thomas G. Dignan, Jr., George H. LewaJd, Kathryn A. Selleck, and
Deborah .S. SteenJand, Boston, Massachusetts, for the applicants Public
Service Company of New Hampshire, et al.
Sherwin E. Turk for the Nuclear Regulatory Commission staff.

MEMORANDUM AND ORDER
Since early last October, the Licensing Board has been conducting evidentiary
hearings on the emergency response plans developed for the New Hampshire
portion of the plume exposure pathway emergency planning zone for the
Seabrook nuclear faCility. In the course of those hearings, the Board issued
oral rulings on November 16 and 18, declining (in response to the applicants'
motion) to admit into evidence certain prepared testinlOny proffered by the
intervenor Attorney General of Massachusetts. l In addition, on November 18,
the Board denied the Attorney General's motion to refer the rulings to us under
10 C.F.R. 2.730(f).2
I
Seven weeks later, on January 7, 1988, the Attorney General filed a motion
with us seeking interlocutory review of the rulings by way of directed certification.' The applicants and the NRC staff oppose the requested relief on a variety
of grounds. We deny the motion on a single ground: it manifestly comes too
late."
As we had recent occasion to observe:
Although the Rules of Practice do not specify any time limit for motions requesting the
exercise of our discretionary authority under 10 C.F.R. U.718(i) to direct certification
of an interlocutory ruling, we have indicated that parties should act with dispatch in
seeking lOch relief. That auggestion is in accord with !he analogous refenal provision of
10 C.F.R. § 2.730(f) specifying that refenals of interloallory rulings by the licensing boards

1 S" Tr. 5594-616; 5959·61.
2Su Tr. 6004-07.
'Su 10 c.F.R. 2.718(i); Public &rvicc Co. of New Hampsltire (Seabrook Station, Unit& 1 and 2), AlAB·Z71 , 1
NRC 478, 482-83 (1975).
.. Given Ihia determination, we neither need nor do intimate any view respecting either (1) whether the .t.mdards
for ~ c:ertiJication have been utiafied (su Public S.rviu Co. of IIIdiaNJ (Marble Hill Nuclear Generating
Station, UnilIIl and 2), ALAB-4Q5, 5 NRC 1190, 1192 (1977); or (2) whelhc:r the challenged licensing Board
rulings are correct on the menU.
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must be made "pl'OO1p1ly." Even though the Commission's regulations generally prohibit
interlomlOry appeals, each exceptim 10 that proscriptim. such as that for referrals, requires
that the interlocutory appeals be taken expeditiously in order 10 prevent undue delay and 10
avoid diverting attention from the progress of the licensing hearing. Thus, like a referral, a
petitim requesting the invocation of our discretionary directed certificatim authority must
also be filed Pl'OO1ptly after the interlocutory ruling at issue is handed down. To bold otherwise
would sanction the possibility of needles. delay in licensing proceedings in contraventim of
the Commission's poticy "that the process mave[] aImg at an expeditious pace, consistent
with the demands of faimess." It also would create the unnecessary incongruity in the Rules
of Practice of requiring licensing boards 10 act immediately in requesting our review of
interlomlOry rulings while not imposing a similar requirement on the parties themse1ves:~

The Attorney General's filing does not explain why directed certification was not
sought much more expeditiously. Nor is a possible justification for the sevenweek delay readily apparent The Attorney General has committed sufficient
resources to this proceeding to have allowed a considembly earlier endeavor to
obtain our intercession.6 Moreover, in mid-November, all of the participants had
substantial cause to believe that the hearings might well be concluded before
the end of January.' In the circumstances, whatever else might be said of the
motion, it scarcely could be regarded as "prompt"
Motion for directed certification denied. I
It is so ORDERED.

FOR THE APPEAL BOARD
C, Jean Shoemaker
Secretary to the
Appeal Board

'TnAf Utililiu Et.ctric Co. (Comanche Peak Sleam E1ecuic Station, Units 1 and 2), ALAB-870, 26 NRC 71.
76 (1987) (Cootnotes omitted). The cited CommiJaion ~l!~ .Is round In the S/QufMlIl 0/ Policy Oil Collducr 0/
Uc.1I.fiII, ProC••t£A,I. CU-81-8. 13 NRC 4S2. 4S3 (1981).
6In actuality, the clirec:ted c:atilication mo!ion would have nquinod !datively lillle additional expcndilU!e or re1OUn:aI. fur,ln 1ar&e me.uwe. the l!JUI1Ienta presented in the motion were also contained in the Anomey General',
filina below In oppOlition to the applicants' mOlion to exclude the prepared testimony In question. Compau At·

torney Gcnc:ra1 James M

Shannon', Motion Cor Directed Certification or the November 16 and 18, 1981 Atomic
Concemina the Admiuibility of CenaIn Evidence (January 7, 1988) with
AttartJl:Y GeneraI lames M Shannon'. RespaISC to the Applicants' Objection In the Nature or a Motion [II UmiM
to the AdmiJsion into Evidcnco or the Testimony or Sholly, Boyea, Thcxnpson and Leaning (October IS, 1987).
'It ia our undentanding that the MCd roc the additional evidentiary _lions to be held later In the year did not
aurrace untillOlDetime In I mJUY.
I Should he be dissatisfied with the result reached by the Licensing Board In ita initial decision, the Anomey
Genc:ra1 will be Cree to appeal the decUion under 10 c.F.R. 2.762 and to ralCW on that appeal his challenge to
the evidentiary NlIng, In question.
saCet)' and UceO.ing Board Rulings
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KERR·McGEE CHEMICAL'
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(Kress Creek Decontamination)

February 10. 1988

Concluding that there was no legal basis for the show cause order that initiated
this proceeding, the Appeal Board affirms the Licensing Board's dismissal of
that order.

ATOMIC ENERGY ACT: COMMISSION AUTHORITY (SPECIAL
NUCLEAR, SOURCE AND BYPRODUCT MATERIALS)
Under section 161b of the Atomic Energy Act of 1954 (AEA), as amended, 42
U.S.C. § 220 1(b), the Commission is authorized to "establish by rule, regulation,
or order, such standards and instructions to govern the possession and use
of special nuclear material, source material, and byproduct material as the
Commission may deem necessary or desirable to promote the common defense
and security or to protect health or to minimize danger to life or property."

UMTRCA:

APPLICATION

The Uranium Mill Tailings Radiation Control Act of 1978, Pub. L. No. 95604, 92 Stat. 3021 (UMTRCA or ''Tailings Act'') (codified in scattered sections
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of 42 U.S.C.), and certain Environmental Protection Agency (EPA) standards
promulgated thereunder and codified at 40 C.P.R. Part 192, cannot be applied
retroactively to require cleanup of contamination that occurred before 1978.

ENFORCEMENT ACflON:

LEGAL BASIS

If the application and enforcement of a law or regulation is legally prohibited
in a certain situation, it cannot be applied or enforced against a party anyway as
a matter of discretion - absent, of course, the consent of the party that would
be subject to such order.

UMTRCA:

APPLICATION

There is nothing to indicate that the Commission is authorized or intends to
enforce or apply EPA's Part 192 standards pursuant to any statute other than the
Tailings Act.

ATOMIC ENERGY ACT:

RADIATION PROTECTION STANDARDS

The regulations trnditionally applied by the NRC under section 161b of
the AEA are the agency's 10 C.P.R. Part 20 Standards for Protection Against
Radiation.

UMTRCA:

COMMISSION AUTHORITY (MILL TAILINGS)

Insofar as the regulation of tailings is concerned, the NRC's authority under
the AEA and Part 20 has always been regarded as limited. UMTRCA was
enacted to fill this regulatory gap. See Petition of Sunflower Coalition, CLI-8234, 16 NRC 1502, 1504 (1982); id., CLI-81-13, 13 NRC 847, 850-51 (1981);
H.R. Rep. No. 1480, 95th Cong., 2d Sess., pt. I, at 11-13, reprinted in 1978
U.S. Code Cong. & Admin. News 7433, 7433-35.

EVIDENCE:

SPONSORSIDP BY EXPERT

Technical documents offered into evidence require sponsorship by knowledgeable expert witnesses who can be examined on the factual assertions and
technical opinions expressed in such documents. See Duke Power Co. (William
B. McGuire Nuclear Station, Units 1 and 2), ALAB-669, 15 NRC 453, 477
(1982).
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RULES OF PRACTICE:· OFFICIAL NOTICE
Under the Commission's Rules of Practice, a licensing board "may take
official notice of any fact of which a court of the United States may take
judicial notice or of any technical or scientific fact within the knowledge of the
Commission as an expert body." The rule also contemplates that each officially
noticed fact will be identified in the record with sufficient particularity. 10
C.F.R. § 2.743(i)(I).

RULES OF PRACTICE:

OFFICIAL NOTICE

The entirety of a voluminous technical document prepared by another agency
does not fall within the scope of the Commission's official notice rule.

RULES OF PRACTICE:

OFFICIAL NOTICE

Official notice of a document is especially inappropriate where there is an
ongoing dispute between the parties over what the document says.
I

RULES OF PRACTICE:

OFFICIAL NOTICE

Reliance on official notice assumes the ready availability of the noticed
material to all participants in the adjudicatory process - including those who
conduct appellate review.

RULES OF PRACTICE:
RECORD)

APPELLATE REVIEW (SUPPORTING

If any party expects an Appeal Board to review material that assertedly
supports its arguments on appeal but is not physically in the record or readily
available from familiar sources (e.g., the Federal Register, NRC-generated
documents, law reviews), that party is obliged to provide the Board with copies
of it. Cf. PhJladelphia Electric Co. (Limerick Generating Station, Units 1 and
2), ALAB-804, 21 NRC 587, 592 n.6 '(1985) (adjudicatory boards should not
have to complete a party's research for it). See also ill., ALAB-845, 24 NRC
220, 249 n.30 (1986), and id., ALAB-836, 23 NRC 479, 485-86 n.3 (l986)
(appellate review hampered by party's failure to include important document in
record and board's failure to take care in preservation of record).
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RULES OF PRACTICE:

OFFICIAL NOTICE

When a party relies on officially noticed material, it should so indicate. See
10 C.P.R. § 2.762(d) (appellate briefs must indicate precise portions of the record
relied upon); Philadelphia Electric Co. (Limerick Generating Station, Units 1
and 2), ALAB-819, 22 NRC 681, 702 n.n (1985), aff'd in part and review
otherwise declined. CLI-86-S, 23 NRC 125 (1986) (parties' briefs must contain
explicit references to all relevant parts of the record).

RULES OF PRACTICE:

AMICUS CURIAE (BRIEFS)

The customary content of an amicus curiae brief is legal argument, not new
evidence.

RULES OF PRACTICE:

REOPENING OF RECORD

Any party to an NRC adjudication that seeks to add new evidence to a
closed record must satisfy the Commission's criteria for reopening. including
the submission of the new evidence in affidavit form. See 10 C.P.R. § 2.734(a),
(b).

ADJUDICATORY PROCEEDINGS:

SCOPE

The scope of an adjudicatory proceeding is limited to matters embraced in
the notice of hearing. General Public Utilities Nuclear Corp. (1bree Mile Island
Nuclear Station, Unit No. I), ALAB-881, 26 NRC 46S, 476 (1987); Portland
General Electric Co. (Th>jan Nuclear PianO, ALAB-S34, 9 NRC 287, 289 n.6
(1979).

APPEARANCES
Stephen H. Lewis for the Nuclear Regulatory Commission staff.
Peter J. Nickles, Richard A. Meserve, and David P. King, Washington, D.C.,
for licensee Kerr-McGee Chemical Corporation.
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DECISION
The NRC staff appeals the Licensing Board's decision in this show cause pr0ceeding involving radioactive contamination near licensee Kerr-McGee Chemical Corporation's Rare Earths Facility in West Chicago, Illinois. In its decision,
the Licensing Board rejected the staff's view that the Environmental Protection
Agency's (EPA) so-called "radioactivity-in-soU" standards (which the NRC is
authorized to enforce) should apply here.1 The Board determined instead that
certain NRC regulations govern the matter at hand. It concluded. however, that.
based on the record here, the radiological dose limitations in those NRC standards have not been exceeded. The Board accordingly dismissed the show cause
order, which would have required licensee to plan and implement a cleanup of
the contaminated area. See LBP-86-18, 23 NRC 799 (1986). Licensee opposes
the staff's appeal from the Board's initial decision. fur the reasons explained
below, we affirm the Board's dismissal of the show cause order.

I.
As noted in the 1984 show cause order that initiated this proceeding, KerrMcGee holds an NRC license to possess thorium at its Rare Earths Facility in
West Chicago.z The order charged that. over the years, wastes from the plant had
been indirectly discharged into nearby Kress Creek.' Beginning in lCJ'77, several
surveys detected radioactive contamination - namely, thorium and daughter
products of thorium decay - in Kress Creek and the West Branch of the
DuPage River, into which the Creek flows (hereinafter collectively referred to
as "the Creek" or "Kress Creek"). After setting forth the quantitative results
of the most comprehensive of those radiological surveys, the order stated that
the contamination levels found along the Creek exceed EPA standards codified
in 40 C.P.R. Part 192 and established pursuant to the Uranium Mill Tailings
Radiation Control Act of 1978, Pub. L. No. 95-604, 92 Stat. 3021 (UM'IRCA
or ''Tailings Act") (codified in scattered sections of 42 U.S.C.). The order
also stated that EPA considers these standards applicable for cleanup of offsite

1 During the hearing. these ltanclards. found in 40 CP.R. Part 192, wcre rd'eued to as \he "ndium·in-soil"
ltanduda. The IIaff now advises us that "ndioaetivity·in-soil" is the more appropriate phrueology. NRC Staff
Brief (Auguat 11. 1986) at 2 n.2.
ZThis facility. which began operating in 1932 and was ac:quUed by Kerr-McGee in 1967, produced thorium
nitrate for use in incandescent light mantles. It also produced "rue eanhs" fot a varicry of industrial uses and
thorium under government c:ontnet. These operations produced waste materials containing thorium and thorium
daughter products. Operations under \he license ceased in 1973. and a proceeding to deeanmission \he facility is
~ding before a licensing board. Su LBP·86-18. 23 NRC at 814-15.
l Kresl C!eck is not within \he boondaries of \he West QUeago Rare Earths Facility. Horn, et at, foL Tr. 349.
at 6.
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vicinity properties (such as Kress Creek). and that the NRC is authorized to
enforce these standards under section 275d of the Atomic Energy Act of 1954
(AEA). as amended. 42 U.S.C. § 2022(d). Citing various sections of the AEA
and the NRC's regulations in 10 C.F.R. Parts 2 and 40." the order then directed
Kerr-McGee to show cause· why it should not be required to prepare and execute
a plan for the cleanup of the radiological contamination in Kress Creek. 49
Fed. Reg. 9288-89 (1984).
Kerr-McGee invoked its right to a hearing on the charges in the order. From
the outset, there was confusion about what statutes and regulatory standards
should be applied. whether the NRC had jurisdiction. and who had what
evidentiary burdens. The Licensing Board issued a series of orders in an effort
to clarify the positions of the parties on such matters. See. e.g .• Memorandum
and Order of December 28. 1984 (unpublished); Second Prehearing Conference
Memorandum and Order of February 7, 1985 (unpublished), reconsideration
denied. Memorandum and Order of March 22, 1985 (unpublished). As will
be seen. of pertinence to the staff's appeal is its concession. early on, that
the Tailings Act and EPA's regulations thereunder cannot be retroactively
applied and thus are not legally binding in this proceeding. The staff therefore
redefined the legal theory of its case in terms of the Atomic Energy Act.
Specifically, the staff argued that section 161b of the AEA. 42 U.S.C. § 2201 (b),
provides the necessary statutory authority for the show cause order,s and
that the EPA radioactivity-in-soil standards may be used as guidance in the
Commission's enforcement of its responsibilities under the Atomic Energy Act.
See Memorandum and Order of February 7, 1985, at 5, 6-7, 8; Memorandum
and Order of March 22. 1985, at 3, 4-5; LBP-86-18. 23 NRC at 804; n. 7071, 95. The staff presented its case accordingly, relying solely on the Atomic
Energy Act and the EPA Tailings Act standards.1I
The Licensing Board reached four principal conclusions in its consideration
of the case. First, it determined that the NRC has jurisdiction under the AEA,
independent of the Tailings Act, to require licensee to clean up the contamination
in the Creek, if such remedial plan is found to be necessary for the protection
of the public health and safety. The Board essentially found such jurisdiction in

"Ken'-McGee', 1iceme to possess thorium is held pursuant to the regulations in 10 C.F.R. Part 40. 10 C.F.R. Part
2 contIinI the Commission', Rules of Practice.
SUnder ,ection 161b, the Commission is authorized to
estIblish by rule, regulation. or order, such ItInduds and imtnlctiOOl to govern the possession IN! use of
ipCCial nuclelr material, ,oun:e material. and byproduct material .. the Commiuion may deem necellary
or desinble to prancu the common dcfeme and ICCUrity or to protect health or to minimize danger to
life or propeny[.)
II Initially, there were two ether parties to the procccding. One, an owner of property along the Creek, later
withdrew. The other - the Dlinois Department of Nuclcu Safety - chose not to porticiplle further in the
procccding after two of its Iix issues were dismissed ... aanction for ill failure to comply with discovery ordClS.
LBP-86-18,23 NRC at 802-03.

64

section 161b of the AEA (see supra note S) and in the Commission's Standards
for Protection Against Radiation, 10 C.F.R. Part 20. Citing 10 C.F.R. § 20.2,
the Board pointed out that the latter standards are expressly applicable to 10
C.F.R. Part 40 licensees like Kerr-McGee. LBP-86-18, 23 NRC at 805-06,823.
Second, the Board decided that EPA's Tailings Act standards do not provide
appropriate guidance for the protection of the public health and safety from the
contamination in Kress Creek. To support its position that EPA intended these
standards to be applied to the cleanup of offsite vicinity properties like the Creek,
the staff relied heavily on EPA's Final Environmental Impact Statement (PElS)
for 40 C.F.R. Part 192. After reviewing the staff's testimony and the referenced
portions of the FEIS, however, the Board concluded that the primary focus of
EPA's radioactivity-in-soil standards was radon emanating from tailings piles'
and the need to limit the corresponding inhalation exposure of people in houses
to radon-222 and its daughters. By contrast, the situation at Kress Creek does
not involve a tailings pile, and the principal risk pathway is direct gamma-ray
exposure, rather than inhalation.' Thus, the Board concluded that the EPA Part
192 standards could not properly serve as guidance for the cleanup of Kress
Creek. LBP-86-18, 23 NRC at 806-10, 817, 818, 821-22, 823.
Third, while acknowledging that the staff chose not to advocate the application of the NRC's Part 20 radiation protection standards to the situation at hand,
and that it would therefore be precluded from ordering any remedial action based
thereon, the Licensing Board nonetheless concluded that those standards not only
are applicable, but also are more appropriate here than the EPA radioactivity-insoil standards. The Board cited 10 C.F.R. § 20.105(a), in which the Commission
establishes a 0.5 rem per year limit on all exposures to an individual in an unrestricted area (except from natural background radiation and medical uses). The
Board also noted that a proposed amendment to Part 20 (section 2O.303(a), as
proposed at 51 Fed. Reg. 1092, 1133 (1986» would establish a "reference level"
of 0.1 rem per year. That is, if a licensee can show that its activities will result
in a dose to any individual no greater than 0.1 rem per year, it will be deemed
to be in compliance with the overall 0.5 rem limitation in section 20.105(a).
The Board then decided that the 0.1 rem proposed reference level could serve
as appropriate guidance for the Kress Creek situation. LBP-86-18, 23 NRC at
809-11, 823.

'Section 101(8) of UMI'RCA ~ea "Iailings" u "!he mnaining portion of I metal-bearing ore after some
or all of aud! meW. aud! u unnium. hu bem extracted." Pub. 1.. No. 95-604, 92 SiaL 3023 (codified at 42

U.s.c. f 7911

(8».

'1be Baud alJO DOted !hat !he Inhabtion exposun: risk at the Crcclt is from daughlelll of ndium-228 (the thorium
1Crles), whereu !he EPA ltInduds are con=ned with !he inhalation or ndon-222, I ndium-226 daughter (the
unnium aeriea). Given equal concentrationa In the aail or ndium-228 and ndium-226, the ovenllinhalation risk
from the fonner to n:sidents In I house built on that aoi1 is about 90-fold lmIller than the latter, due to differences
in their half-lives and decay achcmea. LBP-86-18, 23 NRC It 808-09, 821.
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Fourth and finally, after applying the 0.1 rem limitation to the contamination
at Kress Creek and using an occupancy rate' more conservative than Kerr-McGee
used in its analysis, the Board concluded that the record does not demonstrate
that this limit is exceeded. Id. at 812-13, 821-23. The Board noted, however,
the existence in residential areas of a few "hot spots" of "relatively high gamma
[radiation] exposure rates" (i.e., apparently greater than 50 microrem per hour).
Id. at 813, 820-21. See also Letter from Richard A. Meserve to John H Frye, m,
et al. (May 6, 1986) (enclosing maps discussed in testimony of Auxier, et al.,
fol. Tr. 591, Appendix B). Under 10 C.P.R. § 20. 1(c), it pointed out, licensees are
obliged to "make every reasonable effort to maintain radiation exposures. • • as
low as is reasonably achievable." (This is known as the ALARA standard.) The
Board suggested that this standard applies here as well and opined that the hot
spots "might be cleaned up with a minimum of expense and disruption." LBP86-18, 23 NRC at 813. But because the staff chose not to pursue this avenue,
the Board declined to speculate further on whether remediable action would in
fact be warranted under Part 20. Ibid. Accordingly, the Board dismissed the
staff's 1984 show cause order. Id. at 823.
In its appeal from the Licensing Board's decision, the NRC staff raises two
issues. First, it argues that the Board abused its discretion in concluding that
the EPA radioactivity-in-soil standards are not appropriate for application to the
situation presented by the contamination in Kress Creek. The staff quarrels with
the Board's discussion of EPA's FEIS for the Part 192 standards. It claims
that this FEIS considered direct gamma radiation exposure, as well as radon222 inhalation, and that it reflects EPA's concern with not just tailings piles,
but also with offsite thorium contamination. The staff further asserts that EPA
believes its radioactivity-in-soil standard is preferable to an exposure standard
(like that in the NRC's Part 20 regulations) because it can be more uniformly
applied and does not require occupancy estimates.
The staff's second issue on appeal concerns the Licensing Board's discussion
of the Commission's Part 20 standards. The staff's argument is hard to follow,
but seems to boil down to the following two points. First, the Licensing Board
erred in relying on a regulation that is still only in proposed form - i.e.,
proposed section 20.303 (a), which embodies the 0.1 rem per year reference
level. Second, other proposed amendments to Part 20 imply that remedial
action pursuant to an ALARA standard would be necessary, in any event, if that
reference level were exceeded; the EPA radioactivity-in-soil criteria apparently
embody an ALARA standard and thus should be applied here.
Kerr-McGee disputes each of the staff's criticisms of the Board's decision.
With respect to the staff's complaint that the Board abused its discretion in not

9 The time period thal people might reasonably be expeeled to be in a panic:uIar locale.
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applying EPA's standards, Kerr-McGee asserts that those arguments conflict
with the staff's own testimony and proposed findings of fact. Licensee also
contends that the staff has distorted the Board's analysis of EPA's FEIS and
intent underlying the radioactivity-in-soil standards. In defense of the result
reached below, Kerr-McGee argues further that, apart from the fact that the EPA
standards cannot be legally applied retroactively, they also cannot, by their terms,
compel cleanup of thorium contamination on offsite property like the Creek.
And even if they did apply, Kerr-McGee maintains that the environmental harm
and costs associated with cleanup would outweigh the assertedly insignificant
risk from the contamination, so as to preclude ordering cleanup. As for the
staff's criticism of the Board's Part 20 discussion, licensee first notes that that
portion of the decision is dictum. Kerr-McGee also argues that, because the
staff steadfastly relied solely on the EPA standards throughout this proceeding,
it has waived its right to press any arguments on appeal concerning Part 20.
Licensee further contends that the staff's apparent preference for application of
an ALARA standard would actually offer a lower, and thus less conservative,
level of health protection.

n.
A. The NRC staff's first and principal argument - that the Licensing Board
abused its discretion in declining to find the EPA radioactivity-in-soil standards
provide appropriate guidance for the cleanup of the contamination at Kress
Creek - is readily disposed of. In fact, the Licensing Board had no discretion
to abuse.
The staff acknowledged early in this proceeding that the 1978 Tailings Act
and the EPA Part 192 regulations promulgated thereunder cannot be applied
retroactively to require cleanup of any contamination deposited into the Creek
before 1978. Moreover, there is no dispute that the contamination here at issue
occurred before 1978.10 ,Thus, the staff conceded that the Tailings Act and the
related EPA standards are not enforceable in this proceeding. Tr. 70-71, 95.
See Kerr-McGee Chemical Corporation's Memorandum and Response to the
[Licensing] Board's Questions (January 17, 1985) at 9-10; Memorandum and
Order of March 22, 1985, at 3, 4; NRC Staff Brief, supra note I, at 5-6.11
Consequently, the staff urged the Licensing Board to use the EPA standards, in

10 1be ,how cause mer itself' note. that operaticns at the racility ceucd in 1973 and that the contamination .....
detected no later than 1
49 Fed. Reg. 9288. ~. "Iso Tr. 95; Memorandum and Order of February 7. 1985.
at 6; Ham. et at. rol. Tr. 349. at 14-18.
111be partieI have not brieCcd bc:f'ono \II this issue or whether UMrRCA and EPA'. Pan 192 atandarda an:
retroactively enCon:eable here. The lUff', c:onceaion, however, obviates auch discussion and analysia at this

m.
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its discretion, as a "guidepost" for the enforcement of the NRC's responsibilities
under section 161b of the Atomic Energy Act 'It. 70-71. This, however, is but
an improper attempt to do indirectly that which is barred directly. And, as
should be obvious, if the application and enforcement of a law or regulation is
legally prohibited in a certain situation, it cannot be applied or enforced against
a party anyway as a matter of discretion - absent, of course, the consent of the
party that would be subject to such order.l1
Further, there is nothing to indicate that the Commission is authorized or
intends to enforce or apply EPA's Part,192 standards pursuant to any statute
other than the Tailings Act 13 Section 161b of the Atomic Energy Act, as the
Licensing Board held, may well supply the necessary statutory jurisdictional
toehold for an order requiring a licensee to take action to remedy a situation
like the Kress Creek contamination. That does not mean, however, that, absent
express Commission direction, the EPA Part 192 standards can be imported
to provide the substantive basis for such a remedial order, either as a matter
of law or in the guise of discretion. In other words, these standards, explicitly
promulgated pursuant to different statutory authority and otherwise legally barred
from application here, cannot be "legitimized" by the staff's mere invocation of
section 161b of the AEA. On the other hand, the regulations traditionally applied
by the NRC under section 161b are the agency's Part 20 radiation protection
standards.14 But the staff expressly eschewed litigating this case under Part 20:
the show cause order makes no mention of any Part 20 standard and, despite
the Licensing Board's suggestion, the staff declined to pursue this course at the
hearing. LBP-86-18, 23 NRC at 810.
In sum, EPA's radioactivity-in-soil standards may not be applied in this
proceeding, even as a matter of discretion. The only colorable legal basis for

l1ThiJ c:ontruts wilh the lilUltim where alUlUIe imposes certain responsibilities 00 .... Og6111:1 (e.g.• the National
ErMronmental Policy Act'l (NEPA) n:quimnent that Igencies prepare I dcuiled envirmmental impect Ilitement
(EIS) for mljor federal Ictions ligniJicantly affecting the envirmment). and the 1gency hll lome discretion to
expand the acope 0( ill OWlS responsibilities (e.g., by discussing mltters in an EIS for which NEPA ftlqUircs no
c:auideratim).
13 fur example, the mow cause order cites aection 275d of the Atomic Energy Act, 42 U.S.c. § 2022(d), IS
providing IUthority for the NRC'I implemenlltim and enforcement of the EPA ItIndards. 49 Fed. Reg. 9288.
Section 275d, however, WII Idded to the ABA by Ic:ctim 206(1) 0( UMrRCA, Pub. 1.. No. 95-604. 92 Slit. 303941.
14 Insofar IS the regulation of tailings is cmcemed, however, the NRC'. luthority under the ABA and Part
20 has always been regarded I I limited. UMrRCA was enlcted to /ill this regulltory gap. Su P61iMII 01
SUllJIo-r COaliMII, CU-82-34, 16 NRC 1502, 1504 (1982); id., CU-SI·13, 13 NRC 847, 1S()'51 (1981);
H.R. Rep. No. 1480, 95th Cong., 2d SCSI., pt. I, It 11·13, r6prillkd i1I1978 U.S. Code Cmg. & Admin. Nc:wa
7433,7433-35.
In particular, .cctim 201 of UMrRCA Idded tilling_ to the liat 0( materiala within the acope 0( the Atanic
Energy Act. "[T]1le tailings or wastes produced by the extractim or concentrltim of uranium or thorium from
any ore processed primarily for ill Iource materia! c:ontent" &no now known IS "aection 11e(2) byproduct material"
under the ABA. Pub. 1.. No. 95-604, f 201,92 Slit. 3033 (codified It 42 U.S.c. f 2014(e)(2». In ALAB-867, 2S
NRC 900, ~09 (1987), we determined, on the basis of the record developed below and contruy to the iliff'.
position before us, that the CUltlminllim in Kress Creek is aection 11e(2) b)'plOduct mlterial.
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the show cause order here at issue can be found in 10 C.P.R. Part 20, but the
staff, as the proponent of that order, refused to prosecute its case on that theory.
Hence, the show cause order must be dismissed.
Even if the EPA standards could be permissively applied to Kress Creek. the
formal record of this adjudicatory proceeding is so deficient that it provides us
no warrant for directing the Licensing Board to do so. The primary basis of
the staff's argument on appeal is the fault it finds in that Board's discussion of
the PElS for EPA's Part 192 regulations, on which document the staff relied
heavily. The staff complains that the Board did not accord proper weight to
certain parts of the PElS and misunderstood others. Based on our reading of
the Board's decision, the appellate briefs of both the staff and Kerr-McGee,
and Respondent's (Kerr-McGee's) Exhibit No.6 (a three-page excerpt from
the PElS, marked for identification but apparently not admitted into evidence),
it appears that the Board fairly represented and construed the portions of the
PElS on which the parties relied. We cannot verify this, however, because the
EPA PElS is not, in fact, included in the record.
Despite the staff's substantial reliance on the EPA PElS in the presentation
of its case, the staff saw no "need to make it a part of the record" and therefore
did not offer it into evidence. Tr.427.1.5 After ascertaining that all the parties
and Licensing Board members had copies of the PElS and eliciting no objection,
the Board took official notice of the document Ibid. Unfortunately, there are
fundamental problems with the manner in which this "evidence" was treated.
Under the Commission's Rules of Practice, a licensing board "may take
official notice of any fact of which a court of the United States may take
judicial notice or of any technical or scientific fact within the knowledge of the
Commission as an expert body." The rule also contemplates that each officially
noticed fact will be identified in the record with sufficient particularity. 10
C.F.R. § 2.743(i){l). The entirety of a voluminous technical document prepared
by another agency, like the EPA PElS, thus does not fall within the scope
of the Commission's official notice rule. Further, official notice is especially
inappropriate where, as here, there is an ongoing dispute between the parties
over what the document says.
But more important from a practical standpoint, reliance on official notice
assumes the ready availability of the noticed material to all participants in
the adjudicatory process .;- including those who conduct appellate review.
Inasmuch as the PElS is not physically included in the record of this proceeding
and the staff failed to provide us with even one copy of it, we do not have this

IS Had the Itaff tendered the FEIS. it wtdd hne h.d to produce •• well an EPA expert _pamble ror the
preparation the document. who could be examined on the
a..ertion. and ledmical opiniona expraaed in
the FEIS. Su Dw P~r Co. (William B. McGuire Nuclear Station. Units 1 and 2). ALAB-669. 15 NRC 453.
471 (1982). The Itaff, in raet, produced no EPA witnesses at the hearing. &. also it(ra pp. 70, 72, &:. note 21.
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document111 If the staff, or any other party, expects us to review material that
assert.edly supports its arguments on appeal but is not physically in the record
or readily available from familiar sources (e.g., the Federal Register, NRCgenerated documents, law reviews), that party is obliged to provide us with
copies of it Cf, Philadelphia Electric Co. (Limerick Generating Station, Units
1 and 2), ALAB-804, 21 NRC 587, 592 n.6 (1985) (adjudicatory boards should
not have to complete a party's research for it). See also id., ALAB-845, 24 NRC
220, 249 n.30 (1986), and id., ALAB-836, 23 NRC 479, 485-86 n.3 (1986)
(appellate review hampered by party's failure to include important document in
record and board's failure to take care in preservation of record)P Because we
obviously cannot review material neither provided to us nor properly included
in the record, the staff must now bear the burden of its own shortcomings in
this regard.
The staff's problems with the record
not limited to the omission of the
FEIS. Accompanying its brief on appeal was the staff's Motion to Accept EPA
Letter (August II, 1986), tendering an August 8, 1986, letter from an EPA
official to the Director of the NRC's Office of Nuclear Material Safety and
Safeguards (the office that issued the show cause order in this proceeding).
The staff believes that the letter would aid our understanding of the EPA
radioactivity-in-soil standards, and asks that we accept it "in the nature of a
brief amicus curiae." NRC Staff Motion at 1. It also claims that acceptance
of it would not prejudice other parties. Ibid. Kerr-McGee opposes the motion,
calling it "a patent attempt to supplement a gaping hole in the record." KerrMeGee's Memorandum in Opposition (August 19, 1986) at 2.
Our determination that the EPA standards may not legally be applied here
renders the staff motion irrelevant; accordingly, we deny it But assuming that
the contents of the EPA letter were germane to the outcome, we agree with KerrMcGee's assessment of the staff's motion. As noted earlier (supra note 15), the
staff presented no EPA witness to testify in support of the staff's interpretation of
EPA's Part 192 standards and corresponding FEIS. The staff now belatedly and
improperly tries to cure this infirmity in its case by "smuggl[ing] the letter into
the record in the guise of an amicus brief." Kerr-MeGee's Memorandum at 4.

are
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16 &6 Letter from NRC Itaff CQUlSel Lillian M. Cuoco 10 lCJbn H Frye,
et at (February S, 1985), transmiuing
the ms to the LicatSing Board but not 10 anyme e1se on the IetYicc lilt, including us and the Commirsion',
Sccrewy, the official custodian of the record under 10 C.F.R. 112.701, 2.702 ("cc 'II/rut enclocurca: Service
Liltj. The Licensing Board no longerhu its copy, and the CommiIIion', Sccrewy hu only the thm: pages of
the FElS that were nwked foc idc:ntifiCition u Respondent" Ex1u1>it No. 6 at the hearing.
17 It ahould also go without uying that, when • party relies on officially nociced material, it ,hould 10 indicate.
Su 10 C.F.R. 12.762(d) (appellate brief. must indicate prcciae portions of the record relied upon); PlU1atU1p/Ii4
Euctric Co. (Limerick Generating Slation, Unila 1 and 2), ALAB-819, 22 NRC 681, 702 n.27 (1985), aff'tl ill part
GM nvUw otMrwiu .ucUIVd, CU-86-S, 23 NRC 125 (1986) (partics' brier. must contain explicit merenceo
10 all relevant parts cL the record). N~ only does the staff', brief fail 10 advise us that the Licensing Board
took official notice c:l the EPA FElS (a fact omitted from Kerr-McGee', brief and the initial dcc:i&on u well), it
includes lI\IIIlerDUI merences 10 "the FElS" without nat fully identifying iL S66, 6.,., NRC Staff Brief at 7-9.
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The staff's suggestion that we treat its filing as an amicus curiae brief is nothing
short of an embarrassmenL For one thing, we have never heard of an amicus
brief being submitted by anyone other than the amicus itself (in this case, EPA).
More significant, the EPA letter is not legal argument (the customary content of
an amicus brief), but rather new evidence of EPA's intent concerning the scope
of its radioactivity-in-soil standards. See, e.g., NRC Staff Motion, EPA Letter
at 3. As the staff knows, or should know, any party to an NRC adjudication that
seeks to add new evidence to a closed record must satisfy the Commission's
criteria for reopening, including the submission of the new evidence in affidavit
form. See 10 C.F.R. § 2.734(a), (b).IS The staff's motion and attached letter do
not even pay lip service to these well established requirements.
B. The staff's arguments in connection with the Licensing Board's discussion of the NRC's Part 20 standards also fail. To begin with, as the Board
itself recognized, it had no authority to require any remedial action under Part
20 because the staff had not advocated such at any time during the course of
the proceeding. LBP-86-18, 23 NRC at 810.19 Thus, as Kerr-McGee correctly
points out, that part of the initial decision is dictum. Nonetheless, the Board
discussion represents a commendable effort on its part to satisfy itself that the
contamination in Kress Creek does not present a serious threat to the public
health and safety.20 In this circumstance, we fail to understand how the staff is
aggrieved by an opinion that attempted to achieve the ultimate, ostensible goal
of the staff order that initiated this proceeding in the first place - protection
of the public from the potentially adverse effects of the contamination in the
Creek.
Perhaps the answer lies in the staff's implicit assumption that the NRC's Part
20 standards and EPA's radioactivity-in-soil standards are mutually exclusive
or present an "either/or" choice. But we are aware of no basis for such an
assumption. That is, even if we were to agree with the staff that the Board
improperly applied Part 20 in this proceeding, that would not automatically
mean that the staff's view concerning the EPA standards would prevail. Indeed,
it is possible - but we need not decide - that neither standard applies.
In any event, the staff's arguments - to the extent we understand them - are
somewhat disingenuous. The staff criticizes the Licensing Board for looking to
a proposed regulation for guidance (proposed 10 C.F.R. § 2O.303(a», when the
18 The lint of Ihcse crite:rla is a Ihowing Ihat !he motim is timely - i.e., lhat Ihcno is good cause why Ihe new
evidence WD not lubmitted earlier, during !he hearing. 10 c.F.R. 12.734(.)(1). S•• Utfra note 21.
19 The order authorizing Ihe Uccming Boud to conduct !his proceeding idc:nliJied !he issues u IhoIc let fanh in
Ihe Iliff'••how caUIC order. S•• Ccmmission Order of lunc 28, 1984 (unpublished). S•• also C.Mral Public
Ulilili" Nucuar Corp. (1brce Mile Island Nuclear Station, Unit No. 1), ALAB·881, 26 NRC 465, 476 (1987),
and PortlaNl C.Mral El«tric Co. (Trojan Nuclear Plant), ALAB·S34, 9 NRC 287, 289 n.6 (1979) (1l:q'C of
~ limited to m.tteD embraced in notice of hearing).
BccaUIC Ihe Boud'. Part 20 discussion is dictum, our c:ommentI of course Ihould not be taken al implying cur
affinnance of !he Boud '. findin81 and cmclusims in !his regard.
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staff's entire case was premised on the equally nonbinding EPA radioactivityin-soil standards. Further, on appeal the staff itself relies on other proposed
amendments to Part 20 in a final (unsuccessful) attempt to convince us that the
EPA standards should apply here. See NRC Staff Brief at 14.
c. Lastly, we are compelled to note our view that the public interest has
not been well served in this proceeding. At least seven years elapsed between
the discovery of the contamination in Kress Creek and the issuance of the 1984
show cause order. Contrary to the 1980 advice of its counsel, the NRC staff
predicated the show cause order on a law that could not be enforced in the
circumstances of this case - a fact the staff subsequently conceded at the second
prehearing conference some five years later. See Respondent's Exhibit No. IS,
Memorandum from Howard K. Shapar to William J. Dircks (March 31, 1980)
at 4-6; supra p. 67. See also Respondent's Exhibit No. 16, Memorandum from
Leo B. Higginbotham to Guy H. Cunningham (September IS, 1980). Despite
opportunities afforded by the Licensing Board to pursue the matter on more
legally viable ground under 10 C.F.R. Part 20, the staff chose not to assert
this even as an alternative theory. Although it relied almost exclusively on
EPA standards and documents, the staff presented no EPA witnesses during the
several days of hearing and failed to exercise adequate care in the development
of the formal record. See supra pp. 69-71.21 The proceeding has also had a
tortuous history on appeal due to confusion surrounding the characterization of
the contaminant material in Kress Creek, and the related issue of whether an
agreement with the State of Dlinois transferred jurisdiction over this proceeding,
as asserted by the staff. See ALAB-867, supra note 14,25 NRC 900. But worst
of all, hot spots of contamination apparently remain, with no immediate prospect
of cleanup. See supra p. 66. Thus, on the one hand. licensee Kerr-McGee has
been subjected to years of regulatory uncertainty and pointless litigation that
consumed substantial public and private resources alike, while, on the other hand,
the contamination problem that led to this proceeding still goes unremedied.21
The Licensing Board's dismissal in LBP-86-18, 23 NRC 799, of the show
cause order that initiated this proceeding is affirmed.

21 An In!emal NRC doc:ummt admitted inIo evidence in this proceedina reIIccu the NRC ltaff'. curiou. "reluctance
10 rely upon EPA u wilneases," and its CYaI moo: IIWprising view IhIt the very EPA ltandard. upon which
it reliCi are "unduly Itringmt Cor the thmum chain." Respondmt'l Exlu'bit No. 11, Memonndum fran Guy
It Cunningham.
10hn O. Davia (Auguat 22, 1985). EnclOllll"C at I.
21 The puticipation or the Stlte d Dlinoia in this proceeding wu limiluiy ineffective. S •• IIIpTG note 6.

m.1O
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The NRC Staff Motion to Accept EPA Letter is denied.
It is so ORDERED.
FOR THE APPEAL BOARD

c. Jean Shoemaker
Secretary to the
Appeal Board
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Administrative Judges:
Alan S. Rosenthal, Chairman
Howard A. Wilber

Docket Nos. 50-443-0L-1
50-444-0L-1
(Onslte Emergency Planning
and Safety Issues)

In the Matter of

PUBLIC SERVICE COMPANY OF
NEW HAMPSHIRE, st sl.
(Seabrook Station, Units 1
and 2)

February 22, 1988

The Appeal Board denies as untimely an intervenor's motion to reopen the
record and admit a new contention in the onsite emergency planning and safety
phase of this operating license proceeding.

RULES OF PRACTICE:

REOPENING OF RECORD

A motion to reopen a record in an operating license proceeding must
meet three established criteria. The motion must either be timely or raise
an exceptionally grave issue that should be considered even though untimely
presented; it must address a significant safety or environmental issue; and it
must demonstrate that a materially different result would be or would have
been likely had the newly proffered evidence been considered initially. 10
C.F.R. 2.734(a)(1).
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RULES OF PRACTICE:

REOPENING OF RECORD

The burden is on the· party seeking the reopening of an evidentiary record
to demonstrate in its moving papers that the criteria for granting such relief are

mel Cleveland Electric lIIuminating Co. (perry Nuclear Power Plant, Units 1
and 2), CLI-86-7, 23 NRC 233 (1986).
RULES OF PRACTICE:

SHOW CAUSE PROCEEDING

10 C.F.R. 2.206 authorizes the filing of a petition with the Director of NRC's
Office of Nuclear Reactor Regulation seeking the institution of a show cause
proceeding for the modification, suspension, or revocation of a license or such
other action as may be proper. Such petitions may be filed at any time and
are the appropriate means for bringing to the Commission's attention a party's
safety concerns that, for one reason or another, cannot be raised in a licensing
proceeding.

APPEARANCES
Dean R. Tousley, Washington, D.C., for the intervenor New England Coalition
on Nuclear Pollution.
Thomas G. Dignan, Jr., Kathryn A. Selleck, and Deborah S. Steenland,
Boston, Massachusetts, for the applicants Public Service Company of
New Hampshire, et al.
Gregory Alan Berry and Edwin J. Reis for the Nuclear Regulatory Commission staff.

MEMORANDUM AND ORDER
,

On February 2, 1988, intervenor New England Coalition on Nuclear Pollution (Coalition) filed a motion to reopen the record in the onsite emergency
planning and safety issues phase of this operating license proceeding involving the Seabrook nuclear facility. The motion further seeks the admission of a
new contention challenging the environmental qualification of the RG59 coaxial
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cable that was supplied by the vendor International Telephone and Telegrnph
Corporation (I1T) for use in the radiation monitoring system.1
We agree with the applicants and the NRC staff that the Coalition has not
met the first of the three established criteria for the reopening of a record
to consider additional evidence. More specifically, the Commission's Rules of
Practice require the Coalition to demonstrate, inler alia. that its motion either is
timely or raises an "exceptionally grnve" issue that should be considered even
though untimely presented.2 It is manifest that the motion is not only extremely
tardy but also falls far short of providing the necessary showing on the safety
significance of the issue the Coalition seeks now to inject into the proceeding.
l.a. At a hearing before the Licensing Board and under the aegis of its
Contention I.B.2, the Coalition litigated the environmental qualification of a
different type of coaxial cable furnished by lIT. That cable, identified as ROS8,
is used for data transmission in the facility's computer systems. No tests were
performed on it to determine whether it was environmentally qualified. Rather,
accordirig to information contained in the applicants' equipment qualification
file (EQF) pertaining to certain lIT cables (which was placed into evidence
by the Coalition on September 30, 1986),' the affirmative conclusion on that
question was reached solely on the basis of tests performed on the ROS9 cable.
The Coalition did not dispute that the ROS9 test results established the
environmental qualification of that cable. It did, however, maintain that those
results could not properly be employed to qualify the untested ROS8 cable as
well. The Licensing Board rejected that argument in its March 25, 1987 partial
initial decision authorizing the issuance of a low-power license for the Seabrook
facility.4 On an appeal from that decision, the Coalition renewed its claim.
In ALAB-87S, issued on October I, we considered the matter.' Early in the
discussion, we stressed that the Coalition did "not dispute that the • • • ROS9
coaxial cable [was] properly demonstrated to be environmentally qualified" but
was complaining merely that such a demonstration was lacking with regard to
the ROS8 cable.1i We then went on to find a lack of any apparent basis for the
Licensing Board's conclusion that the environmental qualification of the ROS8
cable was "adequately documented" in the applicants' EQF file (i.e., that the

1 By virtue of Gcncnl Dcai&n Criterim 4 in Appaldix A to 10 C.F.R. Part SO, compmenlS IUd! u Ihe RGS9
cable UIIIIt be capable c:L cmtinuin& to perform Iheir inlalded func:tia:t for IUCh period u zni&ht be necessary
after, e.g., a loll-of"-c:ooI.ant accident - that II, !hey UIIIIt be Mcnvironmentally qualified."
254• 10 C.F.R. 2.734(.)(1).
, 54. Tr. 472-73. Tbb EQF, identified u Elcctrica1 Equipnent Qualification File No. 113·19'{)1, wu introduced
into evidence u!he Coalition', Exhihit4. One oflhe pupoaeI ofEQF. II to record !he mlJ1l1cr in which particular
•
II determined to be cnviranmentally qualified.
25 NRC liT, 210-11.
'26 NRC 251, 270-71.
lil4. at %70.

~.10,
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ROS9 cable test results could serve as the foundation for such qualification).' As
a consequence, we remanded the issue to the Licensing Board with instructions
either to point to such a foundation in the existing record or to reopen the record
for further exploration of the ROSS cable issue.'
In an October 16, 1987 memorandum (unpublished), the LicenSing Board
set forth what it deemed to be the requisite record support for the challenged
finding that the ROSS cable was environmentally qualified. On our invitation,
the Coalition (as well as the applicants and the NRC staff) submitted written
comments on the substance of the memorandum. In the course of its comments,
the Coalition attempted to raise the question whether the tests applied to
the ROS9 cable were sufficient even to qualify thai cable.' We rejected the
attempt Although deciding in ALAB-SS2 that the issue of the environmental
qualification of the ROSS cable had to be remanded once again to the Licensing
Board, we had this to say with regard to the newly surfaced ROS9 question:
"That question was not presented on the Coalition's appeal from the partial
initial decision and we therefore do not consider it."10
b. The short of the matter, therefore, is that for the entire period that its
Contention I.B.2 was in litigation below, as well as during the course of the
briefing and argument of its appeal from the Licensing Board's action on that
contention, the Coalition accepted (implicitly if not explicitly) the environmental
qualification of the ROS9 cable. It was not until last November - in a document
that was supposed to be confined to the ROSS cable question that had been
presented below and renewed on appeal - that the Coalition endeavored to
shift directions on the acceptability of the ROS9 cable. And another three months
elapsed before the Coalition· undertook to give effect to that shift through the
vehicle of the motion to reopen the record that is now at hand.
At least some of the delay in presenting the issue might have been excusable
had there been some recent development that brought into question for the first
time the environmental qualification of the ROS9 cable. But. as the Coalition
recognizes, no such justification is available to it. To the contrary, as will be seen
shortly, the Coalition's proposition that the ROS9 cable is not environmentally
qualified rests entirely on disclosures in the applicants' EQF - which the
Coalition itself introduced into evidence well over a year ago. Confronting
this fact. the Coalition tells us that it did not become aware of the portion
of the EQF assertedly establishing the inadequacy of the ROS9 cable "until

'14. at 711.
'Ibid.
II ~I New England Coalilien en Nuclear PoUutien', Supplemenlal Mt:morandum Reprdina Environmental
~catien of ROSS Coaxial Cable (Novanber 4. 1987) at 6.
1 71 NRC I, S n.14 (1988).
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recently, when we were immersed in the issue of R05S qualification."l1 Leaving
aside whether the Coalition had an obligation to familiarize itself with the
content of the EQF before putting it into evidence as a Coalition exhibit, it
appears that that intervenor became "immersed" in the R05S cable issue no
later than the time of the briefing of its appeal from the partial initial decision,
last spring. Consequently, we remain unpersuaded that there is a satisfactory
explanation for the lateness of the hour.
2. As the Commission stressed in its Perry decision two years ago, the
burden is on the party seeking the reopening of an evidentiary record to
demonstrate in its moving papers that the criteria for granting such relief have
been meL12 In that case, the reopening motion was timely and the question was
whether it raised a significant safety issue.13 Here, to repeat, because the motion
is untimely, the Coalition's burden is considerably greater: it must establish
that the issue it would now add to the proceeding is not merely "significant" but
"exceptionally grave."
But the fact is that the Coalition's motion does not establish the existence of
any safety issue insofar as the R059 cable is concerned. All that we are told in
either the motion itself or the supporting affidavit is that (1) the applicants' EQF
indicates that the insulation resistance requirement for RG59 cable is 10,000
megohms per 1000 feet; and (2) "[t]he insulation resistance measurements of
samples of R059 cable during environmental qualification testing fell as low as
300 megohms 1.7 hours into the steam/chemical spray, high humidity exposure
tests, and remained below the required level for up to 14.5 daYS."14 While
that may be so, these questions remain: does the differential have any safety
significance and, if so, precisely what is it? On that score, the motion and
supporting affidavit are singularly unilluminating. More particularly, we are
not favored with the foundation for the Coalition's apparent assumptions that
(1) the 10,000 megohm value was intended to reflect an acceptance criterion
for performance of the R059 cable under accident conditions; and (2) that
cable will accordingly be unable to perform its intended function in an accident
environmenL Yet the validity of neither of those assumptions is so obvious as
to be susceptible of official notice. To the contrary, both have been challenged
in affidavits supplied in connection with the opposition of the applicants and
the staff to the reopening motion. The applicants' affiant avers that the 10,000
megohm value was nothing more than a procurement specification having no

11 NECNP Motion 10 Reopen Rccotd and Admit New ContaIIim (Febnwy 2. 1988) [hereinafter "Coalition
Motimj at3.
lZ Clnelalld EuctTic RlIIIf'IiNJtUII Co. (Perry Nuclear Power PLant. Units I and 2). CU-86-7. 23 NRC 233 (1986).
13 Sec Uifrap. 79.10 C.F.R. 2.734(a)(I) requires that. even iftimcly filed. al'C(){lcningmotion addn:ss alignilicant
ufc:l)' cr environmental issue and demonstrate that a materially difI'=t result would be or would have been likely
had !he DCwly proffered evidence been caWdered initially.
14Coalition Motion at 4. S.c
id.. Affidavit of Robert D. Pollud at 1-2.
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relationship to the performance of the cable under accident conditions.15 He
goes on to assert that the RGS9 cable test results reported in the EQF and relied
upon by the Coalition demonstrate that that cable will withstand an accident
environmenL16 For their part, the staff's affiants reach essentially the same
conclusion.17
In these circumstances, the teachings of the Commission in Perry are not
simply apposite but controlling. The motion to reopen in that case rested
upon a recent earthquake in the vicinity of the Perry plant that assertedly
exceeded certain facility seismic design parameters. Although not challenging
the characterization of the earthquake, the applicants and the staff maintained
that the event lacked safety significance. Upon considering the papers before
us, we decided that. before passing upon the reopening motion, a brief hearing
should be conducted for the purpose of exploring further the various claims
on the issue of safety significance. The Commission decided otherwise. Based
upon the determination that the movant had not shown affirmatively in its
motion papers that the earthquake had safety significance because it exceeded
the facility's seismic design, the Commission vacated our order calling for the
exploratory hearing and denied the motion to reopen. A different ultimate result
could scarcely be reached here given the fact that. despite being obligated to
establish affirmatively the existence of an "exceptionally grave" safety issue, the
Coalition's motion papers failed to demonstrate the presence of an issue of any
safety significance.

15 s.. Applicantl' Oppositim to Medm m NECNP to Reopen \he Record and Admit uto-FJled Contention
(Febnwy 12, 1988), Affidavit mRichard Beracron at 2-3.

16 ,4. at 3-4.
17 s.. NRC Staff', RCIpOrIIC to NECNP Medm to Reopen Record and Admit New CmtenUon

(FebnlUY 17,
1988),loint Affidavit rI. AmriIpal S, Oill and Harold Walker at 6-11. The affidavit abo indicatca !hat !he 10,000
meaobm wlue II not rooted in any rcaulatory requirement. ltl. at 1()'11.
It II noteworIhy !hat \he Coalitim was on prior notice that at least !he applicanta would challenge any endeavor
to UIC !he 10,000 megohm inlUl.atim resiatance value .. an acceptance c:riterlm Cor accident conditima. s..
ALAB·882, Z1 NRC ,t 4 0.12. In that circumstance, it II espccWly awpriains !hat \he Coalitim made no attempt
in ita medon and 'upporting affidavit to 8csh out ita cmtruy view that that value must be taken .. bearing upon
!he ability rI. RGS9 cable to pczform ita intended Cunctim in an accident environment.
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The Coalition's motion to reopen the record on the environmental qualification of the RGS9 cable is denied,ls
It is so ORDERED,
FOR TIlE APPEAL BOARD

C. Jean Shoemaker
Secretary to the
Appeal Board

or

18 Allhous/l we hive concluded Ihat the Coalition ha. failed to clemonstnle the ..rety significance its conc:ems
about Ihe RGS9 «ble, our cIcnW of its motion to reopen Ihe adjudi«tory procccding is wilhout prejudice to
Ihe filing
a petition wilh Ihe Director of Ihe NRC', Office of Nuclcu Reactor Regulation pumant to 10
C.F.R. 2.206. That lCCtion aulhorizcllhe filing or a petition ,eeking the institution or a ,how ClUIC proceeding for
Ihe modification, lUSpCIlSion, or I'CVOCItion d a liCCIIIC or Mauch other action u may be proper." Section 2.206
petitions may be filed at any time and arc Ihe appropriale means for bringing to the Commillion '. attention a
party', ..rety concerns Ihat, for OIIe rcIlO11 or anoIhcr, c:annot be niIcd in a liccruing proceeding.

or
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In the Matter of

Docket No. 50·289-CH

GENERAL PUBUC UTiUTIES
NUCLEAR CORPORAnON
(Three Mile Island Nuclear
Station, Unit No.1)

February 23, 1988

After certifying a question to the Commission in ALAB·881, 26 NRC 46S
(1987), the Appeal Board, as presaged in that earlier memorandum, reverses the
Administrative Law Judge's order in ALJ·87-3, 2S NRC 345 (1987), that continued in effect a license condition precluding a specified utility employee from
having supervisory responsibilities for the training of nonlicensed personnel.
APPEARANCES
Michael W. Maupin, Richmond, Virginia, for Charles Husted.
Deborah B. Bauser, Washington, D.C., for intervenor General Public Utilities
Nuclear.
Louise Bradrord, Harrisburg, Pennsylvania. for intervenor Three Mile Island
Alert.
Janice E. Moore for the Nuclear Regulatory Commission staff.
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DECISION
In ALAB-881, 26 NRC 465 (1987), we were faced with the appeal of Charles
Husted from an Administrative Law Judge's ruling that left intact a license
condition originally imposed on General Public Utilities Nuclear (GPUN) that
barred the utility from employing Mr. Husted as supervisor of non-licensed
operator training.1 The appeal was supported by GPUN and the NRC staff
and it was opposed by intervenor, Three Mile Island Alert. The history of
the proceeding, the triaI judge's findings, and our discussion of the issues are
detailed in ALAB-881 and need not be repeated here. Suffice it to note that
we there determined that certain record evidence concerning Mr. Husted's job
performance at GPUN was pivotal to the outcome of the appeal. We further
found, however, that a jurisdictional deficiency in the proceeding precluded us
from considering that evidence. In short, we concluded that without the evidence
in question we must affirm the triaI judge's decision but. if we could consider
the evidence of Mr. Husted's job performance, we would reverse. In these
circumstances, we certified to the Commission the question whether it wished
to expand retroactively the subject matter of the proceeding to encompass the
issue of Mr. Husted's job performance.
In a February 19, 1988 memorandum and order, the Commission responded
to our certified question by directing us to consider the subject evidence.1
Accordingly, as presaged in ALAB-881, we now reverse the Administrative Law
Judge's order in ALJ-87-3 to the effect that the "condition regarding Charles
Husted imposed in ALAB-772, 19 NRC at 1224, requiring that he have no
supervisory responsibilities insofar as the training of nonlicensed personnel
is concerned, shall not be vacated."3 Further, we vacate the trial judge's
conclusion that "[t]here is no basis to come to a different finding in regard
to Mr. Husted serving in those licensed capacities in which the Licensee and
the Commonwealth of Pennsylvania stipulated that he should not serve....

1S" AU-B7-3. 2S NRC 34S (1987).
1CU-BB-l. TI NRC 41.
32S NRC at 3BS.
4,4.
,.. the Commiaim indicated in the hcuing notice, Ihe Igency is powerless to undo the Itipulation bet~
OPUN IIId the Commmwea11h DC Pennsylvania. Thus. Mr. Husted muat leek rdid din:ctly from 1h00e pllliea if he
wishea reinstatement to the positima oC licemed operator. instructor or licemed cperalorl or training instructor. S"
SO Fed. Reg. 37,099 (1985).
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It is so ORDERED.
FOR THE APPEAL BOARD

c. Jean Shoemaker
Secretary to the
Appeal Board
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION
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Before Administrative Judges:
John H Frye, III, Chairman
. Dr. Oscar H. Paris
Frederick J. Shon

In the Matter of

Docket No. 5D-322-0L-5
(ASLBP No. 86-534.Q1-0L)
(EP exercise)

LONG ISLAND UGHTING
COMPANY
(Shoreham Nuclear Power Station,
Unit 1)
.

February 1, 1988

Licensing Board concludes that fundamental flaws were demonstrated in the
offsite emergency plan for the Shoreham Nuclear Power Station by the February
13. 1986 Exercise of that plan. Communications flaws were demonstrated
within the Emergency Operations Center in the handling of information on
traffic impediments; among field workers in that the plan does not permit
such lateral communications (the Chairman dissented from this conclusion);
at the Emergency News Center in the inability to provide timely information
on protective action recommendations and traffic impediments; and in the EBS
messages in that they contained some conflicting and confusing information. A
flaw was demonstrated in that large numbers of Traffic Control Posts were not
timely staffed until well after traffic congestion would have occurred. Training
Program flaws were demonstrated in communications. functions of Traffic
Guides and Bus Drivers. and prompt response of field personnel.
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EMERGENCY PLANS:

DEFINITION OF FUNDAMENTAL FLAW

A fundamental flaw is a pervasive problem in an emergency plan or its
implementation which. if uncorrected. would substantially affect the health and
safety of the public. It describes a condition in which there is a lack of reasonable
assurance that the public can be protected in an emergency. The condition
described by a fundamental flaw is substantially the same as that described by
the Federal Emergency Management Agency's definition of a deficiency in an
emergency plan.
EMERGENCY PLANS:

BACKUP ROUTE ALEIITING

Appendix 3, 1B, of NUREG-0654 does not require that backup route alerting
be completed within 45 minutes.

APPEARANCES
Donald P. Irwin, Kathy E.B. McCleskey, Lee B. Zeugin, and Jessine
A. Monaghan, Hunton & Williams, Richmond, Virginia, for the Long
Island Lighting Company.
Martin Bradley Ashare, Hauppauge, New York; Herbert H. Brown, Lawrence Coe Lanpher, Karla J. Letsche, Michael S. Miller, P. Matthew
Sutko, Susan M. Casey, and Geoffrey R. Kors, Kirkpatrick &
Lockhart, Washington, D.C., for Suffolk County, New York.
Fabian G. Palomino and Richard J. Zahnleuter, Albany, New York, for
Mario M. Cuomo, Governor of the State of New York.
Stephen B. Latham, Twomey, Latham, and Shea, Riverhead. New York, for
the Town of Southampton.
George E. Johnson, Oreste R. Pirro, and Charles A. Barth, Bethesda,
Maryland, for the Nuclear Regulatory Commission Staff.
William R. Cumming, Washington, D.C.• for the Federal Emergency Management Agency.
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INITIAL DECISION
(Emergency Plan Exercise)

I.
A.

INTRODUCTION

Procedural History

This Decision addresses the question whether the February 13, 1986 Exercise
of the offsite emergency plan for the Shoreham Nuclear Power Station revealed
any fundamental flaws in that Plan. Earlier, we issued a Partial Initial Decision,
LBP-87-32, 26 NRC 479 (1987), in which we concluded that the February 13
Exercise did not comply with the requirements of 10 C.F.R. Part 50, Appendix
E, , IV.F.1.1 The history of this proceeding is recited in that decision and need
not be repeated here.
In this Decision, we determine the extent to which the Exercise demonstrated
fundamental flaws. As a preliminary matter, we decide the question of the standard to be employed in making this determination. We also address Intervenors'
l'IlWl DccUion decided Contentions EX·IS and EX·I6. BecalllO In!e:rvcnon took the position that a decision
was not ncccauy. it also addreued but did not decide Contention EX·2I.
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legal arguments concerning whether the results of the Exercise may be used to
support licensing of the plant for commercial operations.
The parties to this proceeding are the Applicant, Long Island Lighting
Company (Lll..CO); the Intervenors, Suffolk County, New York State, and the
Town of Southampton (the last did not participate in the hearing); and the
NRC Staff. We noted in LBP-87-32 that this proceeding marks the first time
that a power reactor operating license applicant has, because of state and local
opposition, taken on the responsibility for offsite emergency planning. Lll..CO
has established a separate organization to carry out these functions which is
known as the Local Emergency Response Organization (LERO). LERO is staffed
by Lll..CO employees and contractors.
In this Initial Decision, .we conclude that this recor<f2 reveals certain fundamental flaws which, while they remain uncorrected, bar the issuance of a
full-power, full-term operating license for the Shoreham Nuclear Power Station. Although we found flaws related to the prompt dispatch of Traffic Guides
and training, the great bulk of these flaws relate to communications. Breakdowns
in communications occurred within LERO as well as between LERO/Lll..CO on
the one hand and the public and media on the other. Errors occurred not only
with respect to procedures, but also with respect to the substance of the information transmitted. Confusing and conflicting information was furnished to
the public, and erroneous information to the media. It is clear that much needs
to be accomplished if these problems are to be overcome.
All of the proposed findings of fact and conclusions of law submitted by
the parties have been considered in formulating this Decision. Those not
incorporated directly or inferentially in this Decision are rejected as unsupported
in fact or law or as unnecessary to the rendering of this Decision.
While FEMA did not render an overall finding regarding the February 13,
1986 Exercise, we must nevertheless accord presumptive validity to FEMA's
factual findings contained in its Post-Exercise Assessment and testimony. This
presumption is rebuttable and disappears in the face of a challenge. See 10
C.F.R. § 50.47(a)(2); Metropolitan Edison Co. (Three Mile Island Nuclear
Station, Unit I), ALAB-698, 16 NRC 1290, 1298 (1982), aJJ'g LBP-81-59,
14 NRC 1211, 1460-66 (1981); Carolina Power & Light Co. (Shearon Harris
Nuclear Power Plant), LBP-86-11, 23 NRC 294, 365 (1986). In this connection,
we wish to comment on the testimony presented by the FEMA witnesses,
Thomas E. Baldwin, Joseph H. Keller, and Roger Kowieski. We found these
witnesses to be highly competent in the field of emergency preparedness. They
2 This m:ard was established in hearings IItlt began on Much 10, 1987,and ccntinued aver the COUfteof 4mmths,
umillune 18, 1987, wha! lite =rd wu clO1ed. Thirty-four witncI_ t.eotified. The tnnIc:rlpt numbered 8694
pqea and preIiled wrincn testimony Idded 3218 pqea. One hundmI and forty-nine exhibit. 'Were offered. The text
of lite contmIima, I list of witnesses, and • list of lite uhibils offered is canained in Ihc Appendix to ULCO'.
propoaed findings.
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had extensive knowledge of the plan and the exercise results, and their testimony
was forthright and impartial. We found their testimony to be most valuable in
the preparation of this Decision.

B.

Intervenors' Legal Argument Based on the Absence or a FEMA
Finding

In Contention EX-19, Intervenors malee two arguments: first, that under
NRC's regulations, it is necessary for NRC to base its finding as to reasonable
assurance on FEMA's finding, so that the absence of a FEMA finding precludes
an NRC finding; and second, that had it not been for FEMA's advance
determination that it could not issue a finding in light of the absence of state and
local government participation in the Exercise, it would have issued a negative
finding. Intervenors' Proposed Findings at 18-29.
In its September II, 1987 brief on this contention, Staff urges that Intervenors' first argument coincides with the Board's view of the issue raised as
expressed in the October 3, 1986 Prehearing Conference Order. Staff goes on
to argue that Intervenors' position should be rejected. We agree with Staff that
Contention EX-19 was admitted to consider whether FEMA's inability to malee
a favorable finding would preclude a finding by NRC. Because we have found
fundamental flaws in the Plan which preclude a positive reasonable assurance
finding so long as they exist, Intervenors' first argument is moot insofar as this
Initial Decision is concerned. Consequently we do not decide it. We note that
Intervenors' second argument is essentially correcL FEMA's witnesses testified
that were a finding to be made, it would be negative. Tr. 8645-46, 8650-52. However, our finding that fundamental flaws exist also moots that argumenL

C.

Definition or "Fundamental Flaw"

In CLI-86-11, 23 NRC 577 (1986), the Commission directed that this phase
of the Shoreham litigation be confined to contentions that satisfy the requirements of 10 C.F.R. § 2.714 and which, if substantiated, would demonstrate a
fundamental flaw in LILCO's emergency plan. The Commission based its direction on the proposition that:
[u]nder [iu] regulatioos and practice, Staff review of exercise resulu is consistent with
the predictive nature of emergency planning, and is restricted to determining if the exercise

90

revealed any deficiencies which preclude a finding of reasonable assurance that protective
measures can and will be taken, i.e., fundamental flaws in the plan.

[d. at 581.3
Intervenors urge that we follow this definition of fundamental flaw, noting
that it is close to that which they urged at the close of the hearing.4 Intervenors'
Proposed Findings at 7-8. Moreover, as Intervenors point out, the Commission's
definition closely parallels FEMA's definition of deficiencies: "demonstrated
and observed inadequacies that would cause a finding that offsite emergency
preparedness was not adequate to provide reasonable assurance that appropriate
protective measures can be taken to protect the health and safety of the public
ott
living in the vicinity
LILCO takes the position that:
0

0

0

A fundamental flaw is a pervasive, systemic, conceptual flaw in a plan that, because it
substantially affects public health and safety, would prevent issuance of a license if left
IDltended. A fundamental flaw is not readily correctable by equipment or training or simple,
straightforward plan changes, but requires more basic changes to a plan because it is a
fundamental defect in the wayan emergency plan is conceived.

LILCO's Proposed Findings at 8.
LILCO urges that we apply. a· three-part test in determining whether a
fundamental flaw has been established:
First, ••• the alleged flaw must be "fundamental" The hean of an rrnergency plan is
the protection of the public health and safety. Therefore, the threshold test is this: If the
exercise had been a real rrnergency, would the alleged "flaw" have substantially affected the
health and safety of the public?
Second, the problrrn must be systemic or pervasive, rather than merely one or more
isolated and essentially independent problrrns. Intervenors must have shown that an essential
component of the Plan is flawed conceptually; "minor or ad hoc problems occurring on the
exercise day" are not fundamental flaws in an emergency plan. Carolina PO"rIIer and UghJ
Co. (Shearon Harris Nuclear Power Plant), LBP·85-49, 22 NRC 899 (1985); LBP·86-11, 23
NRC 294 (1986). Problrrns "which only reflect the actual state of emergency preparedness
at a particular day in question" are not fundamental flaws. Union of COlICtriud Scielllist~
v. NRC, 735 F.2d 1437 (D.C. Cir. 1984), cert. denied, 469 U.s. 1132 (1985).

3 Prior 10 this Cmunission decision, • licensing Board had applied the fundamentallla", IlIndard to the admission
of corucntiOl1.l. Carow P~r & Ugh: Co. (Shcum Hanis Nuclear Power Plant), LBP·8S-49, 22 NRC 899,
908·13 (1985); afJ'd, ALAB·843, 24 NRC 200, 21S n.71 (1986).
4"The intervenms defined this term u '
"exercise rcrulta, CYmta. • • and/or omissions which aingularly or with other RIIulta, CYmta or omissiona,
preclude a finding of rcasmable usunnce that .dequate protective meaSIU'CS can and will be taken on
the basia of the LERO Plan. "Thus, they Jdlcct problema in the PIan and/or ita implementation that would
preclude. reasonable assurance finding."
Tr. 8919-20.
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Third, the alleged problem must not be readily correctable by means of additional training,
the purchase of new equipment, or lome other reliable and verifiable method. Rather it
il a problem that il susceptible of correction only through substantial. potentially farreaching revision of the wriuen emergency plan. Even 10, there is no obvirus reason why a
fundamental flaw shruld be thought of as being irremediable; a. with any other Ihortooming,
whether it has been corrected turns m the faC1S of the remedial action taken.

1d. at 8-9.
In the last element of its test, Lll..CO appears to make a distinction between
ordinary fundamental flaws and bad fundamental flaws. This distinction is
based on Lll..CO's perception that a FEMA deficiency descn'bes "a present
condition that is 'not adequate' to provide reasonable assurance, but that does
not necessarily require a far-reaching change to a plan to remedy," while a
fundamental flaw precludes a finding of reasonable assurance and thus requires
basic plan changes. 1d. at 10.
While there is indeed a difference between the NRC definition of a fundamental flaw and the FEMA definition of a deficiency, we believe that Lll.CO
misperceives that difference. The former definition speaks of a condition that
''precludes" a finding of reasonable assurance, while the latter speaks of a condition that "Would cause" a finding that there is not reasonable assurance. Thus,
while the NRC definition contemplates a situation in which a finding cannot
be made, the FEMA definition contemplates a situation that requires a negative
finding. Consequently, it appears that the situation described by a FEMA deficiency is more serious than that described by an NRC fundamental flaw. We
see no basis for Lll..CO's position.
Be that as it may, we can find no basis on which to draw any meaningful
distinction between a fundamental flaw and a deficiency. Both definitions
describe conditions in which there is a lack of reasonable assurance that the
public can be protected. That is a situation that the Commission is chartered
to prevent. A hearing that is designed to discover any such conditions is
fully consistent with the predictive nature of emergency planning. It is of no
consequence whether the condition is correctable only through substantial and
far-reaching changes to the plan. These considerations only affect the amount
of effort required to eliminate the condition.
We agree with the first element of LILCO's test. Indeed, it does little more
than restate the definition ofa fundamental flaw found in CLI-86-11, supra. We
also agree with the second element to the extent that it stands for the proposition
that the failure demonstrated by the exercise must be pervasive as opposed to
a minor or ad hoc problem. In this connection, we find Staff's discussion at
pages S to 7 of its proposed findings instructive. There, Staff points out that
the demonstration in an exercise of a pervasive failure to carry out a portion of
the emergency plan might preclude a finding of reasonable assurance, whereas
an isolated failure would not. This view appears to coincide with FEMA's
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definition of a deficiency in that the latter speaks of "demonstrated and observed
inadequacies" that would cause a negative finding. Thus, while it might be
argued that an isolated failure of communications in an exercise demonstrates a
failure to comply with the planning standard set out in 10 C.P.R. § 50.47(b)(6),
it would not give rise to the finding of a fundamental flaw. But where, as we
have found here, that failure is not isolated but pervades LERO's performance
in the Exercise, a fundamental flaw is demonstrated.'

n..
A.

THE CONTENTIONS

Public Notification

Contention EX-34 alleges that the Exercise revealed a fundamental flaw in
the Lll..CO Plan in that LERO was incapable of providing prompt notification to
the public in the event of siren failure, as required by 10 C.P.R. § 50.47(b)(S), 10
C.P.R. Part 50, Appendix E, fIV.D, and NUREG-0654, ,TI.E and Appendix 3
thereto. Intervenors maintain that these provisions require that a backup system
be in place which is capable of notifying the residents of a failed siren area
within 45 minutes.
Under the Lll.CO Plan, Route Alert Drivers are relied upon to notify the
hearing impaired and to provide backup to the Lll..CO siren system. OPIP 3.3.4;
Lll..CO EX-34 Testimony, ff. Tr. 1327, at 6; Tr. 1361-62 (Daverio). Upon
learning of any siren malfunction from among anyone or more of LILCO's
eighty-nine fixed sirens, these Route Alert Drivers are dispatched to drive
through the areas surrounding the failed sirens broadcasting a message to the
public through 10udspeaIcers. See Plan at 3.3-4; OPIP 3.3.4; Suffolk EX-34
Testimony, ff. Tr. 1495, at 5.
During the Exercise, FEMA observed LERO's response to message indicating
a failed siren in each of the three Staging Areas. The results were as follows: C5

Staging Area

Time (Minutes)

Port Jefferson
Patchogue
Riverhead

70
78

9QC5

'In their dclinition of funclamenW lIaw put forwud at the close of the hearing. Intcrvenon took the position
that a lingle fai1ure might amount to a funclamenW flaw. Su note 4. nq>rG. That may be 10. Howcw:r.the lingle
failmes prcsc:ntcd In this m:ord dearly do not rile to that lcvd. Consequently. we need not adclrea that position.
C5 Approximately onc-half of the assigned area was covered In this period.
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FEMA concluded that these times were excessive and assigned an ARFI.7 FEMA
Exh. 5 at 141-42.
LILCO moved to strilce Suffolk's testimony on this contention on the ground
that the testimony was barred by res judicata.' Lll.CO based its position on
the proposition that the question whether backup notification was required to
be completed in 45 minutes had been decided in this proceeding in LBP85-12. the Partial Initial Decision on Emergency Planning (pm). Specifically.
LILCO relied on language in the pm. 21 NRC at 758-59. that looked with
favor on the conclusion reached in Kansas Gas & Electric Co. (Wolf Creek
Generating Station. Unit 1). LBP-84-26. 20 NRC 53. 67 (1984). that there was
no requirement for backup notification procedures. The pm concluded that if
there was no requirement, then there could be no time limiL We denied LILCO's
motion because the contention that had been decided in the pm asserted that
backup notification must be accomplished in 15 minutes. The holding of the pm
was that NUREG-0654 contained no such requirement. The statement relied on
by LILCO is dicta. See n. 1002. 478-500.
Now we must decide whether Intervenors are correct that there is a requirement that backup notification take place within 45 minutes. Intervenors take the
position that LILCO was required to demonstrate that its route-alerting personnel
had the capability of providing notification. within 45 minutes after the simulated failure of LILCO's siren system. to any segments of the EPZ population
that would not have been initially notified of an emergency at Shoreham. See
NUREG-0654. 1II.E and Appendix 3 thereto. They state that the language of
NUREG-0654 is clear and unambiguous: it requires that, within 45 minutes
of initial siren notification, any segments of the EPZ population who may not
have received notification must be alerted to the emergency. See NUREG-0654.
Appendix 3. 1B.2.c; see also Tr. 1505 (Michel).
The provision of NUREG-0654 in question states:
B. Criteria for Acceptance
1. Within the plume exposure EPZ. the system shall provide an alerting lignal and
notification by coounercial broadcast (e.g •• EBS) plus special systems such as
NOAA radio. A system which expects the recipient to tum on a radio receiver
without being alerted by an aooustic alerting signal or some other manner is not
acceptable.

7 This is an kea Reaxnmended for Improvcmcnt, which FEMA defines u a problem area which does not affect
the public health and ..rely. Although co=ction of an ARFI is not required. it would enhance an o'llanization',
levd of ernetgaIcy~. FEMA Exh. 1 al 8.
8 ULCQ', Motion to Strike Direct Testimony ••• on Behalf of Suffolk County Reauding Contention EX.34,
March S, 1987.
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2. The minimum acceptable design objectivel for coverage by the I)'ItCm are:

a) Capability for providing both an alert lignal and an informatiooal or instructiooal message 10 the population 00 an area wide basis throoghout the 10 mile
EPZ, within 15 minutes.
b) The initial notificatioo system will assure direct coverage of essentially 100%
of the population within S miles of the lite.
e) Specialarrangcmentl will be made 10 usure 100% coverage within 4S minutes
of the populatioo who may not have received the initial notification within
the entire plume exposure EPZ.
• • • The lack of alpCCifie design objective for a lpCCificd percent of the population
between 5 and 10 miles which must receive the prompt signal within 15 minutes
it to allow fleXIbility in I)'ItCm design. Designer! .hould do .coping studies at
different percent coverages 10 allow determinatioo of whether an effective increase
in capability per unit of cost can be achieved while still meeting the objective of
item 2.1. above.

Intervenors maintain that, up until the time of the Shoreham Exercise, it had
been FEMA Region D's pOsition that, based upon the above language, backup
route alerting was required to be performed within 45 minutes. 'Jr. 800506, 8713 (Kowiesld). Because none of the Route Alert Drivers observed "by
FEMA completed his route-alerting task within the 45-minute period. FEMA
found that Objective Field 5 was only partially met, and initially identified the
performance observed as an AReA.' See FEMA Exh. 1 at 57, 64, and 74;
'Jr. 8000 (Baldwin). See also Suffolk EX-34 Testimony, re. 'Jr. 1495, at 7.
Intervenors maintain that, subsequent to the Exercise, FEMA Region D was
instructed by FEMA's Washington Headquarters that the failure of LILCO's
Route Alert Drivers to complete their assigned routes within 45 minutes could
not be identified as an ARCA; rather, only an ARFI was permitted. See Suffolk
Exh. 104; FEMA Exh. 5 at 142-43; Suffolk EX-34 Testimony, ff. 'Jr. 1495, at
7: LILCO EX-34 Testimony, re. 'Jr. 1327, at 8-9. Intervenors believe that this
"instruction" was made specifically with respect to FEMA's evaluation of the
Shoreham Exercise and despite the fact that in other exercises in New York State,
backup route alerting in excess of 45 minutes had been identified as a serious
problem. They cite Suffolk Exh. 105 at 5; Suffolk Exh. 65 at 62-63,67 (backup
route alerting for Indian Point should be completed within 45 minutes of initial
siren notification). They also cite 'Jr. 1520-21 (Roberts); 'Jr. 8010 (Kowieski);
Th. 8013, 8604-05 (Keller); Suffolk EX-34 Testimony, ff. Th. 1495, at 7-8. They
maintain that, but for the "instruction" from Headquarters, Region n would

'FEMA -ian- ARCAJ, or Axeu Requiring Comctiw Action, to "cIemonJlnted and observed inadequacies of
performance," which., although they require com:c:tion, do not, by themselves, advene1y impact public health and
aaf'ety. FEMA Exh. 1 at B.
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not have taken a contrary position in the final Post-Exercise Assessment, citing
Th. 8019 (KowiesId).
Staff takes the position that
No preclusion of a reasonable assurance finding could be based on the amount of time taken
during an exercise to cmtplete backup route alerting. See FEMA Em. 1 at 8; FEMA Exh. 5
at 142-43; Tr. 8004-05 (Baldwin, Kowieski). Such backup alerting, while required to be in
place, is essentially discretionary as to the time in which it need be completed. See iii. A
fundamental flaw in the plan, therefore, cannot be based on excessive route alert driver time.

Staff Proposed Findings at '01.
LILCO argues that licensing boards have consistently held that NRC regulations and guidelines do not require any backup notification system. It relies on
the PID, 21 NRC at 759 ("If no such [backup] procedures are needed, a/ordori,
no standard time limit need be mel"), and Wolf Creek, supra. It urges that,
because NRC regulations and NUREG guidelines do not require any backup to
the prompt notification system,lO the IS-minute and 45-minute time limits for
public notification, set out in 10 C.F.R. § 50.47, 10 C.F.R. Part 50, Appendix E,
and NUREG-0654/FEMA REP-I, do not apply to the discretionary backup route
alerting provided under the LILCO PIan. It cites: LILCO EX-34 Testimony,
ff. Th. 1327. at 4-6; Th. 8004-05, 8008 (KowiesId); Th. 8004 (Baldwin). It urges
that the FEMA "instruction" to Region II. and the subsequent guidance embodied in FEMA Guidance Memorandum AN-I (GM AN-I), are fully consistent
with this position.
We do not agree with Intervenors that NUREG-0654 requires that backup
alerting be accomplished within 45 minutes. Rather, we believe a more reasonable interpretation to be that initial notification of residents in certain hard-toreach areas of the EPZ which are more than 5 miles from the plant must be
accomplished within 45 minutes. This is the position adopted in GM AN-I.
Requiring the same speed for backup route alerting would not make regulatory sense. Under the interpretation urged by Intervenors, a licensee would be
required to provide a discretionary backup notification system that essentially
meets the criteria of the mandatory primary system that has failed. Th. 1413-14
(Daverio).
GM AN-I "elaborate[s] upon the accepted FEMA interpretation and application of alert and notification system design objectives" in NUREG-0654 and
discusses backup route alerting. FEMA Exh. 4. Attach. 1-1. 1-5. It is consistent
with this interpretation. It states that there is ''00 hard and fast time requirement
for completing the backup route alerting process." [d. at 1-5.
10 In this respect, llLCO position is cmtnry to Iblt of Staff. The Jailer lUtes Ibat NRC requires Ibat proviJion
for badtup alerting be made. Bcc:ause Ibe ULCO Plan provides for backup alerting, we need not decide whclher
a requirement cxiIt.I.
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We find that there is no requirement that backup route alerting be completed
within 4S minutes; consequently we decide Contention EX-34 in LILCO's favor.
B.

Evacuation of tbe EPZ

1.

Removal 0/ Roadway Impediments

Contention EX-41 alleges that the Exercise revealed a fundamental flaw in
the LILCO PIan in that LERO failed to demonstrate an ability to remove impediments, in the form of traffic accidents, from roadways until long after evacuation
had begun. It alleges, further, that the Exercise demonstrated that the LERO
players were incapable of responding to and removing such impediments. The
contention also alleges that the addition of a traffic engineer in the EOC will
not eliminate the problems revealed by the Exercise. Finally, Suffolk contends
that FEMA introduced an insufficient number of accidents into the February 13
Exercise.
In order to understand these allegations, it is necessary to have an appreciation
of the scheme of operations laid out in the Plan. Under the Plan, the Evacuation
Coordinator, who reports. to the Manager of Local Response, directs actions
in the areas of traffic control, transportation, and evacuation from the EOC in
Brentwood. The Evacuation Coordinator is responsible for seeing that sufficient
resources exist to carry out this responsibility. OPIP 2.1.1, 3.6.3.
The Traffic Control Coordinator, also located at the EOC, reports to the Evacuation Coordinator. The Traffic Control Coordinator's responsibilities include
establishing and maintaining Traffic Control Posts, coordinating the road logistics aspects of a public evacuation, overseeing evacuation routes, and overseeing
traffic flow considerations. Specifically, the Traffic Control Coordinator must
ensure that sufficient manpower and material exist to perform these functions
rapidly. In order to implement these activities, the Traffic Control Coordinator
supervises and directs the Traffic Control Point Coordinator, the Road Logistics
Coordinator, and the Evacuation Route Coordinator. The Traffic Control Coordinator is required to make status reports to the Evacuation Coordinator. See
LILCO Plan at 2.1-4; OPIP 2.1.1, 3.6.3.
The Traffic Control Point Coordinator is stationed at the EOC and is responsible for coordinating the field activities of Traffic Guides, whose function
is to facilitate the flow of evacuating traffic through intersections. He is also
responsible for distributing directions to, and receiving information from, the
Traffic Guides. This includes receipt of information about road blockages and
unexpected traffic flow. The Traffic Control Point Coordinator is to make status
reports regarding these data to the Traffic Control Coordinator. See OPIP 2.1.1,
3.6.3, Attach. 1 (at 2 of 2).
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The LILCO Plan relies on so-called "Road Crews" to remove accidents and
stalled vehicles from evacuation routes, furnish fuel to vehicles that have run
out, and, in one instance, to convert a section of roadway to one-way flow. ll The
Road Logistics Coordinator is responsible for coordinating the field activities
of Road Crews by receiving information from and issuing directions to Road
Crews. The Road Logistics Coordinator determines which Road Crew posts
to activate based upon which EPZ zones have been ordered to evacuate, and
determines the Road Crews to be deployed. The Road Logistics Coordinator
reports to the Traffic Control Coordinator and is required to keep the latter
apprised of conditions through status reports. See OPIP 2.1.1, 3.6.3.
The Evacuation Route Coordinator also reports to the Traffic Control Coordinator. The Evacuation Route Coordinator, also stationed at the EOC, is responsible for coordinating the field activities of the Evacuation Route Spotters. The
latter travel the evacuation routes, make periodic reports of their condition, and
make immediate reports of any problems. The Evacuation Route Coordinator is
required to relay information on evacuation traffic flow problems to the Road
Logistics Coordinator and the Traffic Control Point Coordinator, as well as keep
the 1i'affic Control Coordinator apprised of such problems through status reports. In turn, the Traffic Control Coordinator is to report such problems to the
Evacuation Coordinator. The Evacuation Route Coordinator is also responsible
for keeping the Transportation Support Coordinator, who is responsible for bus
operations, advised of problems. See FEMA Exh. 1 at 36; OPIP 2.1.1, 3.6.3,
Attach. 3, § 3.

l.a. Road Crew Performance
Subcontention EX-41A correctly alleges that during the Exercise, and according to the LILCO Plan, Road Crews were not notified of the emergency or
required to report until after the Site Area Emergency had been declared. See
OPIP 3.3.2, 3.3.3, 3.6.3. It alleges that although the Site Area Emergency was
declared at 8:19, most Road Crews did not arrive at the staging areas until after
10:00 a.m., and goes on to allege specific numbers of Road Crew members
responding at specific times. It alleges that, when the evacuation was ordered,
only about 65% of LERO's Road Crews had been mobilized, in spite of the fact
that the Exercise had been preannounced. Finally, Subcontention EX-41A alleges that pursuant to LILCO's Plan, Road Crews were not dispatched from the
Staging Area until after the evacuation had been ordered and dispatch was not
completed at Riverhead until about 11:00, was not completed at Port Jefferson
11 Although it wu not raiJIcd directly by the c:mtanion, Intcrvcnom' testimony touched on the Wt function,
cmvcrting a roadway to one-WlY flow. This testimony is covered in connection with Contczttion EX-40E, ,.hich
deals with the traffic c:on!rol activiti ... of Traffic Guid....
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until about 12:40, and was not completed at Patchogue until about 11:28. Thus,
LERO personnel essential to the implementation of the evacuation according to
the LILCO Plan were not fully mobilized until after the evacuation was under
way.
The LILCO Plan provides for the dispatch of a maximum of twelve Road
Crews assigned to remove roadway obstructions, to be stationed at different
locations throughout the EPZ. During the February 13 Exercise all twelve Road
Crews were dispatched. Revision 6 of the Plan (in effect on February 13, 1986)
provided that the Traffic Control Coordinator was initially to instruct the Road
Logistics Coordinator to implement Road Crew operation. After an order to
evacuate, the Road Logistics Coordinator was to determine, in light of the
evacuation recommendation, which Road Crew posts should be staffed and
then notify the Lead Traffic Guides in the three staging areas of the staffing
decision. The Lead Traffic Guides then were to brief and dispatch the appropriate
Road Crews. Upon arriving at their vehicles, Road Crews were required to check
in on their radios with the Evacuation Support Communicator at the EOC and
then to maintain periodic contact with the Communicator following their arrival
at their posts. LILCO Testimony of Messrs. Lieberman, Weismantle, and Wilm
on Contention EX-41 (Lll.CO EX-41 Testimony), ff. Tr. 272, at 5-6; see OPIP
3.6.3.
Pursuant to the Plan, LERO Road Crew members were notified of the Site
Area Emergency at the' plant shortly after it was declared at approximately
8:19. More than 40 minutes later, at 9:00, only one Road Crew member
had reported to the Riverhead Staging Area and none had reported to Port
Jefferson or Patchogue. Under the LILCO PIan, Riverhead is supposed to have
ten Road Crew members, and Port Jefferson and Patchogue are supposed to have
fourteen each. Direct Testimony of Assistant Chief Inspector Richard C. Roberts,
Inspector Richard Dormer, Inspector Philip McGuire, and Deputy Inspector
Edwin J. Michel on Behalf of Suffolk County Regarding Contention EX-41
- Mobilization and Dispatch of Road Crews and Removal of Impediments
from the Roadways During the February 13, 1986 Shoreham Exercise (Suffolk
EX-41 Testimony), ff. Tr. 1134, at 19. By 9:40, an hour and 20 minutes after
notification to report, only five had reported to Riverhead, none had reported to
Port Jefferson, and only four had reported to Patchogue. Thus, when a General
Emergency was declared at 9:39, less than 25% of the Road Crew personnel
needed to implement Lll.CO's Plan had been mobilized.ld. at 20; LILCO EX-41
Testimony at 22. By 10:20, approximately 2 hours after a Site Area Emergency
was declared, there were thirteen Road Crew members at Riverhead, nine at
Port Jefferson, and thirteen at Patchogue.11 ld. Suffolk's witnesses believe that
111bele is no exp1anation in Ihe rec:onI U 10 why Ihere were Ihirtccn Road Clew memben at Ihe Rivahead
Stlging Aru It 10:20 when Rivahead is IUppoaed to have only ten Road Cn:w membaa.
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in a real emergency, mobilization times would be even longer, because LERO
personnel lcnew in advance that the Exercise would be carried out on February
13 and therefore should have been prepared in advance to report for emergency
duty the day of the Exercise. Suffolk EX-41 Testimony at 21.
Lll.CO's witnesses argue that it is necessary for only some Road Crews, not
all Road Crews, to be dispatched shortly after the order to evacuate because
they predict that there will be only four minor accidents during the evacuation.
Lll.CO EX-41 Testimony at 23. Lll.CO's witnesses Weismantle and Lieberman,
. however, aclcnowledged that there was a possibility that early in the evacuation,
before the buildup of heavy and slow traffic, severe accidents might occur
because evacuating vehicles could travel at high speeds. Tr. 982. At 10:24,
when the order to evacuate was given, there were nine two-man Road Crews
ready to be dispatched into the EPZ. Four Road Crews left the staging area
for field locations at 11:00; four more left at 11:28; and two more left at
11:58. Lll.CO EX-41 Testimony at 23. During the time from 10:24 until the
Road Crews were finally dispatched. presumably they were obtaining equipment
and being briefed. After arriving at the staging area, Road Crew personnel had
to obtain emergency kits, obtain and put on dosimetry equipment. complete
the Emergency Worker Dose Form. attend a briefing given by the Lead Traffic
Guide, receive instructions from the Lead Traffic Guide regarding deployment
locations, be assigned Lll.CO vehicles as those vehicles arrived, be instructed
as to field procedures by the Lead Traffic Guide. and when instructed by the
Lead Traffic Guide, depart for designated field locations. Road Crew personnel
assigned to specialized functions, such as dispensing fuel or one-way traffic
responsibilities, had other preparation responsibilities as well. Suffolk EX-41
Testimony at 22.
Suffolk's witnesses testified that unless LERO's Road Crews are in place
at the outset of the evacuation, roadway impediments that occur at the outset
would likely result in significant delays or even complete blockage of evacuation
traffic. They believe that once an impediment is in place for any period of
time, evacuees would take "self-help" measures in an endeavor to get around
the impediment. such as driving OQ the road shoulder or using other traffic
lanes. Consequently it would be difficult and perhaps even impossible for Road
Crews to get to the scene. Moreover, if Road Crews succeeded in reaching the
scene of an impediment that has been in place for some time, traffic patterns
around the impediment would already have been set by the actions of evacuees
before the Road Crews arrived; the heavy traffic could make the maneuvering
required to remove the impediment impossible. [d. at 27-28.
FEMA stated in its direct testimony that no problems were identified by
FEMA regarding the ability of LERO to mobilize staff and dispatch Road Crews
from the staging areas. FEMA Exh. 5 at 16. The NRC Staff, in its proposed
findings, likewise stated that it found no basis upon which to agree with the
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Intervenors' allegation that the mobilization of Road Crews was untimely, thus
demonstrating a fundamental flaw in the Lll.CO Plan. Staff Proposed Finding
158 at 57. Staff agrees with Lll.CO that not every Road Crew is needed at
the moment an evacuation order is issued. Staff Proposed Finding 157. Since
some were promptly dispatched, Staff believes that these crews could handle
the expected frequency of early accidents with the later-ready crews responding
to those occurring later in time.ld.
Dispatch of the Road Crews to their field locations did not begin until
36 minutes after the evacuation order was issued. We believe that this initial
dispatch should have been accomplished more quickly, particularly in light of the
testimony that, in the early stages of an evacuation, any accidents that occurred
might be severe. Th. 982. However, we do not find that it was so untimely
as to demonstrate a fundamental flaw. Moreover, we agree with Lll.CO and
Staff that the four crews dispatched initially could handle any early accidents
and other problems, leaving the following crews free to respond to subsequent
problems. Consequently, we find for Lll.CO on Contention EX-41A.
I

l.h. Response to Roadway Impediments
Subcontention EX-41B focuses principally on the response at the Emergency
Operations Center (EOC) to two roadway impediments injected into the Exercise
by means of so-called "free-play" messages.1' The first of these informed the
players at the EOC of an evacuation route blocked by an accident involving a
gravel truck, and the second informed them of a second evacuation route blocked
by an accident involving a fuel truck. The contention alleges that, although
FEMA's free-play messages were given to the Evacuation Route Coordinator
at about 10:40 for the gravel truck impediment and at about 11:00 for the fuel
truck impediment, the LERO Evacuation Coordinator was not informed of either
impediment until told by a FEMA Controller at about 12:13. As late as 12:40
the 'Ii'ansportation Support Coordinator had not been informed that the gravel
truck was potentially blocking a bus evacuation route, and as of 13:48 the Road
Logistics Coordinator had not been informed that there might be a need for
equipment at the fuel truck site.
In addition, Contention EX-41B alleges that the Evacuation Route Coordinator failed to provide the Evacuation Support Communicator for Route Spotter/Road Crews with all essential information about the impediments, including
the fact that the gravel truck impediment involved three cars as well as the
truck, that the fuel truck aCcident presented a fire hazard because the truck was
leaking fuel, and that the overturned fuel truck was blocking both shoulders of
13 '"Freo-pJay'" messages ate messages that inject problems into the Exercise that ate not known in advance by the
Exercise pJayen. Thua they provide realism to the Exercise. Tr. 8197·98. 8489 (Kowicch1.
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the road. 1be contention alleges that as a result of the foregoing delays and
oversights, the Road Crew dispatched to the fuel truck did not arrive at the
scene until approximately 14:10, over 3 hours after FEMA informed LERO of
the impediment, and only one tow truck was dispatched to move the four vehicles involved in the gravel truck impediment. We deal with these two problems
individually.
GRAVEL TRUCK IMPEDIMENT

The chronology of events associated with the gravel truck .impediment is as
follows:
10:40 hours The following written free-play message was handed by
FEMA to the Evacuation Route Coordinator:
A loaded gravel truck with a broken driveshaft, which is upright, but turned sideways in the road is blocking the north
and south-bound lanes and both shoulders of YaphankMiddle Island Road, approximately fifty (SO) yards north of
the caution light at the "Y" intersection of Yaphank-Middle
Island Road (in the vicinity of TCP #124). This is a mul, tiple vehicle accident also involving three passenger cars
that are blocking both the north and southbound shoulders
of the road. There are no injuries to any individuals.
The LERO responder to the site of this impediment should
locate the FEMA evaluator who will be wearing a red
armband.
10:45 hours The Evacuation Route Coordinator sent the following written message to the EOC Communicator:
Have Route Spotter 1004 verify a gravel truck is blocking
the north and south bound lanes of Yaphank-Middle Island
Road, approximately SO yards north of the caution at the
"Y" intersection of Yaphank-Middle Island Road, Main
Street and Mill Road.
10:56 hours EOC Communicator reported that Route Spotter had not
found FEMA evaluator at gravel truck site.
11:04 hours

FEMA Controller at EOC gave EOC Communicator a note
describing precise location of FEMA evaluator.
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11:40 hours Route Spotter #1004 met FEMA evaluator at gravel truck
site.
11:50 hours

Route Spotter reported to EOC that gravel truck was east
of the "Y" intersection.

12:00 hours Road Crew departs to respond to gravel truck impediment.
12: 13 hours Evacuation Coordinator informed of impediments by
FEMA Controller.
12:20 hours

Traffic Control Point Coordinator, after consulting with
Evacuation Coordinator, advised Patchogue Staging Area
to reroute traffic around gravel truck impediment

12:40 hours

Road Crew reported they were unable to find FEMA evaluator and were returning to field location.

12:45 hours

After being dispatched again, Road Crew found FEMA
evaluator on Main Street

13:30 hours

Road Crew reported that gravel truck had been cleared from
roadway and traffic flow past site had resumed.

13:45 hours EBS message advising public about gravel truck impediment was approved by Director of Local Response.
(Citations to the record for the foregoing times and events are given in the text
below.)
The free-play message about the gravel truck impediment was introduced at
the LERO EOC by the FEMA Exercise Controller, who gave it to the LERO
Evacuation Route Coordinator. Suffolk EX-41 Testimony at 33; FEMA Exh. 1
at 30. According to LILCO's Plan, the Evacuation Route Coordinator should
have immediately transmitted the message to the Road Logistics Coordinator
and the Traffic Control Point Coordinator as well as to his supervisor, the
Traffic Control Coordinator. See OPIP 2.1.1. He failed to do so, however,
choosing instead to try to verify the reported impediments before informing his
LERO associates. LILCO EX-41 Testimony at 19-20; Suffolk EX-41 Testimony
at 34; Tr. 966-67. Nor was the Evacuation Coordinator informed about the
impediments as required by the LILCO Plan, until advised by a FEMA Controller
after about 12:13. FEMA Exh. 1 at 36; see OPIP 3.6.3. The late notification
of the Evacuation Coordinator resulted in delays in LERO's response to the
impediments. FEMA Exh. 1 at 36. Moreover, Contention EX-41B is correct
in asserting that the Transportation Support Coordinator had not, as of 12:40,
been informed that an evacuation bus route was blocked by the gravel truck
impediment [d.
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The LERO message form sent by the Evacuation Route Coordinator to the
Evacuation Support Communicator for Route Spotters/Road Crews at 10:45.
reporting the gravel truck impediment, failed to include the information that
the gravel truck impediment included three cars as well as the truck. Nor did
the message include the instruction that the LERO responder should locate the
FEMA evaluator at the impediment site. Suffolk EX-41 Testimony at 37-38. The
message merely stated as follows:
Have Route Spotter 1004 verify a gravel truck is blodting the north and south bound lanes
of Yaphank-Middle Island Road, approximately 50 yards north of the caution [light] at the
"Y" intenection of Yaphank-Middle Island Road, Main Street and Mill Road.

Lll..CO EX-41 Testimony at 8. Subsequently the EOC Communicator reported
back that the Route Spotter had found no one at the gravel truck location and
therefore had returned to his route at 10:56. Because of this report that the Route
Spotter failed to find the FEMA evaluator at the gravel truck site. the FEMA
Controller in the EOC gave the EOC Communicator a note at 11:04 indicating
that the FEMA evaluator was located 50 yards east of Yaphank-Middle Island
Road at Everett Drive and Main Street [d. at 9. Route Spotter #1004 was again
dispatched to meet the FEMA evaluator. which he succeeded in doing about
11:40. FEMA Exh. 1 at 36.
A Road Crew was dispatched and departed from its field post at 12:00 to
respond to the gravel truck impediment LILCO EX-41 Testimony at 9. The Road
Crew was not informed that the impediment was a multiple-vehicle accident,
however. and only one tow truck was dispatched. FEMA concluded that this
equipment would have been inadequate for removal of the loaded gravel truck
plus three automobiles; in addition. no scraper truck was dispatched to remove
spilled gravel. nor was a determination made as to whether any gravel had been
spilled. FEMA Em. 1 at 37. 65. Suffolk's witnesses agree with FEMA that the
equipment dispatched to clear the gravel truck impediment was inadequate to tow
anything larger than passenger vehicles and small commercial vehicles. Suffolk
EX-41 Testimony at 38.
After the FEMA Controller brought the gravel truck impediment to his
attention at 12: 13. the Evacuation Coordinator consulted with several of his
subordinates and was told by them that the accident was reported to be east of the
"Y" intersection. He concluded that it would not affect evacuation flow because
it was on a route that carried little or no evacuation traffic. When he advised
the FEMA Controllers of this decision they informed him that the impediment
was north of the intersection. The Evacuation Coordinator then consulted with
the 1iaffic Control Point Coordinator. who dispatched a message at 12:20 to
the Patchogue Staging Area advising that southbound traffic on Middle Island
Road must be rerouted westbound on Bartlett Road. Lll..CO EX-41 Testimony
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at 10. Thus LERO did not act to route traffic around the gravel truck impediment
until well over an hour after the free-play message was injected by FEMA, and
then only after prompting by FEMA. FEMA Exh. 1 at 65.
FUEL TRUCK IMPEDIMENT

The chronology of events associated with the fuel truck impediment is as
follows:
11:04 hours

The following free-play message was handed by FEMA to
LERO's Evacuation Route Coordinator:
On Route 25A, approximately 75 yards east of the intersection with Miller Place-Yaphank Road, (in the vicinity of
traffic control post #41), a fuel tank-truck has jackknifed
and turned over on its side blocking both eastbound and
westbound traffic lanes, as well as both shoulders of the
road. In the course of the accident, the fuel tank was ruptured and leaking fuel. There is a possibility that the fuel
could ignite causing a fire. There is no fire at present and
there are no injuries to any individuals.
The LERO responder to the site of this impediment should
locate the FEMA Evaluator who will be wearing a colored
arm band.

11:06 hours

Evacuation Route Coordinator gave the following message
to the the EOC Communicator:
Have Route Spotter #1005 proceed to 25A, 75 yards east of
the intersection with Miller Place-Yaphank Road. Fuel truck
turned over on side, blocking both east and west bound
lanes.

11:15 hours

Unable to contact Route Spotter #1005 by radio, Evacuation
Route Coordinator asked Port Jefferson whether Route
Spotter #1005 had been dispatched to his route and was
adviSed that he had not been dispatched.

11:30 hours

FEMA Evaluator arrived at site of fuel truck accident.

11:40 hours Transportation Support Coordinator in EOC informed Port
Jefferson Bus Dispatcher about the fuel truck impediment.
11:49 hours

Port Jefferson Staging Area advised EOC Communicator
that all Route Spouers had been dispatched.
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12:02 hours

Route Spotter #1005 instructed by EOC Communicator to
proceed to scene of fuel truck impediment

12:05 hours

Port Jefferson Bus Dispatcher informed Transportation Support Coordinator that a visual check of fuel truck site indicated no problem.

12:13 hours

Evacuation Coordinator was informed of the fuel truck
impediment by FEMA Controller.

12:23 hours

Route Spotter #1005, who had met with the FEMA evaluator, was released by the evaluator.

12:32 hours

Attempts to get Miller Place Fire Department to respond to
fuel truck accident were initiated.

12:37 hours

Port Jefferson Lead Traffic Guide instructed to dispatch
dosimetry equipment to support Miller Place Fire Department.

12:47 hours

Traffic Control Point Coordinator, having conferred with
the Evacuation Coordinator, directed Lead Traffic Guide
at Port Jefferson to begin rerouting traffic around the fuel
truck impediment

12:50 hours

Route Alert Driver with dosimetry dispatched.

12:57 hours

Traffic Control Point Coordinator was informed that traffic
was being rerouted.

13:10 hours

Traffic Guide at TCP #40, where traffic was being rerouted,
advised Lead Traffic Guide at Port Jefferson that another
Traffic Guide and additional traffic cones were needed.

13:32 hours

Additional guide and equipment dispatched from Port Jefferson Staging Area.

13:48 hours

Road Logistics Coordinator advised of need to send equipment to site of fuel truck accident

13:50 hours

Road Crew dispatched to scene of fuel truck accident.

14:00 hours

Traffic Control Coordinator instructed Logistics Support
Coordinator to contact owner of fuel truck.

14:00 hours

FEMA Evaluator left site of fuel truck accident to proceed
to other assignments.

14:10 hours

Road Crew arrived at site of fuel truck accident.
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14:15 hours

Logistics Support Coordinator reported that fuel truck
owner had arranged to offload wrecked tanker.

14:45 hours

Evacuation Support Communicator informed Road Logistics Coordinator that fuel truck accident had been cleared
and road was open.

(Citations to the record for the foregoing time and events are given in the text
below.)
As was the case with the gravel truck impediment, after the Evacuation Route
Coordinator was handed the free-play message about the fuel truck impediment,
he attempted to have the impediment verified before ordering a response to it.
Thus at 11:06 he instructed the EOC Communicator to:
Have Route Spotter #1005 proceed to 2SA, 75 yards east of the intersection with Miller
Place.Yaphank Road. RIel uuclc turned over on side, bloclcing both east and west bOlmd
lanes.

This message, like the one concerning the gravel truck, did not include
pertinent information. It failed to mention the facts that fuel was leaking from
the overturned truck, that there was the possibility of fire, and that the truck was
blocking both shoulders of the road. Also, it failed to include the instruction
for the LERO responder to locate the FEMA evaluator. FEMA Exh. 1 at 30;
Lll..CO EX-41 Testimony at 19·20.
The EOC Communicator was unsuccessful in his attempts to contact Route
Spotter #1005 by radio. Therefore at 11:15 he inquired of the Port Jefferson
Staging Area whether Route Spotter #1005 had been dispatched to his route. Port
Jefferson responded that he had not been dispatched. Ln...cO EX-41 Testimony
at 14.
At 11:40 the Transportation Support Coordinator in the EOC informed the
Port Jefferson Bus Dispatcher about the reported fuel truck impediment. Subsequently, at 12:05 the Port Jefferson Bus Dispatcher informed the Transportation
Support Coordinator that a visual check of the fuel truck problem on Route 25A
had indicated no problem to traffic control or evacuation completion.14 Lll..CO
EX-41 Testimony at 14. At 11:49 the Port Jefferson Staging Area advised the
EOC Communicator that all Route Spotters had been dispatched, and at 12:02
Route Spotter #1005 was instructed by the EOC Communicator to proceed to
the scene of the fuel truck impediment. The Route Spotter found and met with
the FEMA evaluator, who released him at 12:23. [d. at 15.

14 FEMA aiticizcd \his 12:05 mes ..ge from Ihe Bus Displtcher because it "was partially illegtble and was not
written on • ltandud LERO mesuge form." FEMA Exh. 1 It 30.
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The Evacuation Coordinator, who learned about the fuel truck accident when
finally told about both road impediments by a FEMA Controller at 12:13, did
not begin discussing the fuel truck impediment with his associates until after
the rerouting scheme for the gravel truck had been determined and actions
had been taken to implement that decision. Eventually, at 12:47, the Traffic
Control Point Coordinator directed the Lead Traffic Guide at Port Jefferson
to have the Traffic Guide at TCP #40 stop all west-bound traffic on Route
25A and reroute it around the fuel truck accident via North Country Road and
Echo Avenue. At 12:57 the Traffic Control Point Coordinator was informed that
traffic was being rerouted. [d. At 13:10, however, the Traffic Guide at TCP #40
radioed the Lead Traffic Guide at Port Jefferson and advised that an additional
Traffic Guide and six additional traffic cones were needed to effectuate the
rerouting. The additional guide and the necessary equipment were dispatched
from Port Jefferson at 13:32. [d. at 16.
At about 12:32, auempts were initiated to get the Miller Place Fire Department to respond to the fuel truck accident; at 12:37 the Pon Jefferson Lead
Traffic Guide was instructed to dispatch dosimetry equipment to assist the fire
department; and at 12:50 a Route Alert Driver with this equipment departed. Id.,
Attach. C.9, C.I0. The Road Logistics Coordinator was advised of a need to
send equipment to the site of the fuel truck accident at about 13:50, when a
Road Crew was finally dispatched to the fuel truck accident. It arrived at the
scene at approximately 14:10. By this time, the FEMA evaluator, who had been
waiting at the site since 11:30, had left (at 14:00) when it became necessary for
him to proceed to other assignments. FEMA Exh. 1 at 36-37,58.
At 14:00 the Traffic Control Coordinator instructed the Logistics Support
Coordinator to contact Hess Oil Company to advise them that one of their trucks
had overturned and was leaking, and to request that they send another truck to
the scene for offloading. At 14:15 the Logistics Support Coordinator reported
that Hess had arranged with a local contractor to transfer the load, and at 14:45
the Evacuation Support Communicator informed the Road Logistics Coordinator
that a Road Crew had reported that the fuel spill had been cleared, that the truck
was off the roadway, and that the road was clear. LILCO EX-41 Testimony at
18.
DISCUSSION

There is little if any dispute regarding the facts recited above. The parties
differ markedly on the interpretation to be placed on them. Lll.CO witnesses
argued that LERO largely demonstrated its ability to respond to roadway
impediments. LILCO EX-41 Testimony at 19. They pointed out that during
the Exercise (1) the Evacuation Route Coordinator immediately auempted to
verify both accidents; (2) following verification of the gravel truck impediment,
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a tow truck was promptly dispatched; (3) after verification of the fuel truck
impediment, steps were taken to eliminate the fire hazard and to offload the
vehicle; (4) once the Evacuation Coordinator became involved, decisions were
promptly made on rerouting schemes; (5) rerouting schemes were rapidly and
effectively implemented in the field and then removed once the impediments
were cleared; (6) an EBS message on the impediments was prepared and
broadcast (simulated); and (7) the Transportation Support Group recognized the
potential impact of the impediments on bus operations and promptly informed
the appropriate field personnel of the possible problems. [d.
LILCO witnesses acknowledged the existence of delays in LERO's response
and attributed them to two causes: first, the Evacuation Route Coordinator's
failure to perform as effectively as he should have and second, the manner in
which FEMA introduced the impediment messages into the Exercise. [d. at
19-22. The witnesses admitted that the Evacuation Route Coordinator's failure
to inform his co-workers and superiors in the EOC of the roadway impediments
delayed LERO's response. [d. at 20; Tr. 966-67 (Wilm). They testified that his
omission of information in transmitting the original free-play messages to field
personnel resulted in delays and confusion because field personnel were unaware
of the need to meet with the FEMA evaluators. LILCO EX-41 Testimony at
20. This led to incorrect reports either that no impediment existed or that the
impediment had been cleared. [d.
In presenting their case, Intervenors claimed that LILCO's response to the
two impediments was wholly inadequate. According to the Suffolk: County's
testimony, for example, LILCO: took too long to respond to the impediments;
failed to demonstrate that it could effectively communicate crucial information
about the impediments within the LERO organization; failed to allocate sufficient manpower and equipment or material to deal with the impediments; and
failed to reroute traffic properly around the impediments. See Suffolk: EX-41
Testimony at 33-37, 43-48. In ~e County's view, these problems, as revealed
during the Exercise, demonstrated that LILCO's organizational structure, Plan
design, and response personnel are unable to protect the public health and safety.
FEMA assigned a Deficiency, an ARCA, and an ARFI on account of
LILCO's performance. In its propo~ed findings, Staff concluded that LILCO's
performance demonstrated a fundamental flaw in implementation of the Plan.
Although the various elements of LERO's response called into question by
this contention are closely related, for purposes of discussion we have divided
them into three parts: Communications, Actions to Clear the Impediments, and
Traffic Rerouting.
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COMMUNICATIONS

FEMA concluded that the lack of timeliness in LERO's response to the two
evacuation impediments was the result of a failure in lateral and downward
communication in the EOC. Tr. 8259. As a result of this and other communication problems at the EOC, FEMA identified a Deficiency in its Post-Exercise
Assessment, FEMA Exh. 1:
DEFICIENCY
Description: Delays in responding to the two (2) evacuation impediment free-play messages
insetted at the LERO EOC were caused by the failure to inform the Evacuation Coordinator
in a timely manner. In addition there was a lack of internal communication in response
to these impediment problems. Peninent information was not included on the 1045 and
1106 LERO Message Forms fran the Evacuation Route Coordinator to the Evacuation
Support Communicator for Route Spoucrs/Road Crews regarding the simulated impediment
involving the gravel truck and fuel truck problems. As a result of this lack of information,
the impediment problems were not analyzed in a timely fashion and incomplete equipment
was dispatched to handle the gravel truck impediment in the field. NUREG-06S4, n. I.IO.k.

Recommendation: Internal communications procedures should be reviewed and revised as
necessary to ensure that information on impediments is promplly passed both up the chain of
command to the Evacuation Coordinator and downward and laterally to all lead coordinators
under the Evacuation Coordinator and their staffs. Additional training is needed to ensure that
the procedures, whether new or current, are properly implemented. All coordinators at the
EOC, and those who initiate messages, must be trained to include all peninent information on
, the LERO message forms and to analyze the ,equipment requirements to clear impediments.

FEMA Exh. 1 at 39.
In addition, FEMA identified one ARCA that resulted from LERO's responses
to the impediments. We view the ARCA as also raising communications
problems. It states:
AREA REQUIRING CORRECTIVE ACTION
Description: There was a delay of about forty-five (45) minutes between the LERO EOCs
[sic] first auempt to have Route Spotter 111005 verify the fuel truck impediment and the
dispatch of that spoucr from the Port Iefferson Staging Area. This delayed timely verification
of the impediment- NUREG-0654, n, E.2.

Recommendation: Personnel need to be trained in the development of alternative approaches when delays are reasonably anticipated in the field verification of impediments
to evacuation. Development of alternatives should include consultation between, at a minimum, the Evacuation Coordinator and the Evacuation Route Coordinator.

[d. at 41. Finally, FEMA also identified one ARFI that similarly raises communications issues. It states:
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AREA RECOMMENDED FOR IMPROVEMENT

Description: The 1205 message concerning the "visual check" of the fuel truck impediment
from the Bus Dispatcher at the Patchogue Staging Area to the Transporutioo Support
Coordinator was partially illegible and was not written on a standard LERO message form.

Recommendation: LERO should consider whether operations could be improved by additional training stressing the mandatory use of standard message forms and the importance
of legibility.

[d. at 42.
The NRC Staff, in its proposed findings, agreed with FEMA that LERO's
responses to the fuel truck impediment, and to a lesser extent the gravel truck
impediment, were generally ineffective and failed to demonstrate that LERO
could deal with impediments to evacuation on roadways. It also agreed with
FEMA that the deficiencies in regard to the removal of impediments were the
result of a failure of communication and training. Staff's view is that these
problems do not show the Plan to be flawed, but rather they demonstrate that if
LERO members do not follow required procedures and promptly and accurately
communicate evacuation problems, as called for by the Plan, the Plan will not
work. Staff Proposed Finding 229 at 83. Nevertheless, Staff concluded that
"the Exercise revealed. • • deficiencies which preclude a finding of reasonable
assurance that protective measures can and will be taken, i.e., fundamental flaws
in the Plan" in regard to the removal of roadway impediments. See CLI-86-11,
23 NRC at 581. Before a finding of reasonable assurance is made that the Plan
"can and will be implemented" a FEMA remedial drill or exercise is necessary,
after further training, to demonstrate that the LERO personnel have the skill and
ability to implement the Plan. Staff Proposed Finding 231 at 83-84.
In their proposed findings, Intervenors have raised, in somewhat more detail,
the same communications problems identified by FEMA.15 See Intervenors'
Proposed Findings at 183~90, 198-205.
LILCO recognized that there were problems revealed in LERO's communications. Its position is perhaps best summed up by the following findings that
it asks us to make:
'237. Clearly, the Evacuatioo Route Coordinator's failure to communicate immediately
information about the two impediments to his co-worken and his luperion in the EOC
represented poor judgment and significantly delayed LERO's response to the two impediments. To a lesser degree, his failure to communicate all information to field worlcen also
delayed the response, particularly to the extent field worken were confused about the need
to find a FEMA evaluator.

15 Additionally. !hey have nised !he maner of !he time1iness of !he simulated EBS messages c:m=ning !hesc
impediments. Su Intervenors' Proposed Findings 262, It Ilq., at 187, It Ilq. We deal wi!h !his subject in
cmnecticn wi!h Contcnticns EX·38 and EX.39, ill/ra.
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238. In addition, we agree with LILCO that the manner in which FEMA input the free
play messages, and the way they graded them in the field, affeC1ed LERO'. response. LlLCO
correctly notes that had accidents of the severity hypothesized actually ocrurred, reports of
their existence would have flowed to the EOC from numerous sources and would have
highlighted the need for immediate aC1ion. FEMA should reevaluate its procedures for
injeC1ing impediment messages into exercises to try to make the process more realistic.

LILCO's PrOposed Findings at 88.
LILCO attacks the Staff's position on the basis that the examples relied on
by the Staff to reach its conclusion do not, on the grounds of timeliness, support
that conclusion. LILCO supports its attack with the following, all of which
relates to the fuel truck impediment
First, the delay in the dispatch of a Route Spotter to verify the accident
would not in fact have delayed verification if the accident had been real,
or if FEMA had employed some means to identify the accident in the
field, because then LERO workers would have observed the accident (or
its simulation) and reported it;
Second, after being informed of the two impediments, the Evacuation
Coordinator acted promptly to reroute traffic and summon the fire
department;
Third, the Traffic Guides were prompt in assessing the need for
additional equipment and assistance in rerouting traffic, and the Staging
Area was prompt in its response to that need; and
Fourth, the timing of LERO's actions in sending a Road Crew and
in contacting the owner of the truck to have it offloaded may not
be criticized because no message was inserted by FEMA to indicate
when the fire hazard was brought under control so as to permit these
activities. See LILCO's Reply Findings at 29.
Finally, LILCO asserts that the Staff never explains how these allegedly
untimely actions would adversely affect the public health and safety. LILCO
notes that Staff has accepted the position that, in a real emergency, the existence
of the impediments would come to light much earlier. Consequently, LILCO
believes that Staff must also accept LILCO's position that, in that situation,
prompt action would be taken as it was in the Exercise once the Evacuation
Coordinator was informed of the impediments. [d. at 30.
Intervenors' proposed findings, LILCO asserts, are defective in that they do
not fairly present what in fact occurred at the Exercise and consequently create
the impression that many more problems were uncovered than was the case.
We can in large part accept LILCO's arguments as factually accurate. We
recognize that artifacts of the Exercise influenced the timeliness of LERO's
response to these impediments and that to a certain extent, the lack of a
timely response is attributable to FEMA's handling of the Exercise scenario.
Nonetheless we cannot accept LILCO's conclusion.
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Accepting LILCO's arguments summarized above, the fact remains that
LERO's communications were inadequate in the following respects:
First, the Evacuation Route Coordinator did not inform his superior
or his co-workers of the two traffic impediments on receipt of the freeplay messages. While we recognize that the Plan gives the Coordinator
the discretion to verify the impediments if he believes that necessary, as
he did during the Exercise, nonetheless we can see no justification for
his withholding of information pending verification. Where, as here, the
messages postulate the complete blockage of evacuation routes by major
accidents involving heavy trucks, one of which posed a risk of fire, the
Coordinator should at a minimum have informed his superior and his
co-workers of the information contained in the messages and the action
he was taking.
Second, the information contained in the messages that the Coordinator had transmitted to the Route Spotters was incomplete in that it
did not give details concerning the two accidents. While LILCO may
well be correct that this information was readily obtainable by the Route
Spotters on observation of the accidents, nonetheless its inclusion would
have served as a prompt to ensure that the information contained in the
free-play messages was verified and, more importantly, relayed to those
who would need it in mounting a response. It is a fact that LERO responded to the gravel truck accident with inadequate equipment. While,
in a real situation, the Route Spotter might well have observed and relayed information that would have prompted a response with adequate
equipment, inclusion of the details contained in the free-play messages
would have ensured that critical information was noted and passed on.
Third, the inquiry directed to the Staging Area as to whether Route
Spotter #1005 had been dispatched should have included the information
contained in the fuel truck free-play message and a request that that
Spotter be dispatched quickly to the scene of the accident This would
have prevented a delay in verification.
These inadequacies demonstrate a fundamental flaw. Further, the fundamental
flaw involved is, Staff notwithstanding, a flaw in the Plan itself, revealed in the
implementation but not simply engendered by it. We note that communications
problems persisted in subsequent drills. Suffolk County introduced evidence to
the effect that in a June 1986 training drill, which was evaluated by a LILCO
contractor, ImpeU Corp., the two impediments used were identical to those used
in the Exercise. Suffolk EX-41 Testimony at 65. ImpeU criticized LERO's
response to the impediments as follows:
The Transportation Support COOrdinator should have done a better job of keeping control and
managing his group during the road impediment scenarios. No one individual was assigned
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to be in charge of handling these impediments. Because practically all groups in the EOC
need to be made aware of such a problem it is imponant that one individual be responsible
for coordinating this effort.
The RHC [Radiation Health Coordinator] was not made aware of the impediment to
evacuation until 2: I S PM; I hour and 30 minutes after the event had occurred.
The nBS message telling of the road impediment was issued at I :29 PM, almost 4S minutes
after the event had occurred. In addition this imponant piece of information was included
with the entire EBS message and might have been missed by the general p.1blic. A special
EBS message should have been issued.
The message for the second road impediment was called into the EOC and was properly
logged on the message form, however when the information was related to the field,
the wrong road was mentioned; Route 25-A vs Route 25. The word came bade from
the Controller, simulating a route spotter, that there was no impediment at the location
indicated. As that time it was assumed that the impediment was either a false alarm or had
been cleared, and no follow up action was taken. It was not until the Controller in the EOC
prompted the playen three times to review the original message that any action was taken.

[d. at 65-66.
Suffo]k's witnesses point out that during the June drill LERO personnel
confused Route 25 and Route 25A, which led to an incorrect response and delays
in responding to simulated roadway impediments; this situation was similar to
the confusion over the location of the gravel truck and the resultant delays that
occurred during the February drill. [d. at 67-68. Suffolk's witnesses attribute
the communication problems in the EOC to LERO's "cumbersome, complex,
and vertical decisionmaking and communication hierarchy. • ••tt [d. at 67.
Indeed, FEMA found that, in order to correct a discovered Deficiency:
Internal communications procedures should be reviewed and revised as necessary to ensure
that information on impediments is promptly passed both up the chain of command to
the Evacuation Coordinator and downward and laterally to all lead coordinators under the
Evacuation Coordinator and their staffs.

FEMA Exh. 1 at 120.
We are fully aware that the OL-3 Board gave its blessing to the communications scheme incorporated in the LILCO Plan. But that blessing was scarcely an
enthusiastic one, recognizing as it did the difficulty the scheme would encounter
if faced with impromptu problems. The OL-3 Board said:
We found in our resolution of Contention 6S that traffic guides are only required to facilitate traffic Howat their assigned intersections and to guide traffic in preferred directions. • • • They have no specific assignment to alleviate traffic jams or to engage in ad hoc
problem solving •••• ULCO's planning shows a realistic grasp of the fact since its communications system is not intended to aid in a routine problem-solving ·function.••• We
conclude, however, that a timely evacuation of the EPZ could be accomplished even if
there were no communication whatever among traffic guides. That being the case, we find
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that ULCO's administrative communications system is a useful provision for emergency
response, even though there can be little doubt that the broadly venatile system the police
advocate is in the final analysis a superior one.

21 NRC 644, 736-37.
Thus that Board gave the Plan its qualified approval, an approval based on
inherent assumptions that traffic guides need only carry out preplanned actions,
that ''problem-solving'' would not be required, and that ad hoc responses were
not called for. Clearly, the Exercise, with its accompanying free-play messages,
indicated that a response to an emergency-within-an-emergency was in fact a
natural requirement for an adequate plan. In short, the OL-3 Board's approval
was based on an assumption that the Exercise proved untenable. And, as that
Board clearly implied, if one accepts the "free-play" conditions of the exercise
(and in deference to FEMA's standard practice we do) the communication
system in LILCO's plan is fundamentally flawed in that it inherently hampers
response to unexpected events.
.
We agree with FEMA that the communications system should be reviewed
and revised, and that additional lateral lines of communication should be
considered, and we recommend that the extent to which lateral communication
may be incorporated should be examined in the light of a need to respond to
unexpected and untoward occurrences during a radiological emergency.
ACflONS TO ClEAR THE IMPEDIMENTS

FEMA assigned an ARCA to the Patchogue Staging Area with respect to its
response to the gravel truck impediment FEMA did not observe the response
to the fuel truck impediment. FEMA Exh. 5 at 75. The ARCA states:
Description: Appropriate personnel and equipment were not dispatched to clear the multiple
vehicle accident simulated as an impediment to evacuation. • • •

Recommendation: The appropriate personnel at the Patchogue Staging Area should be
trained to request more information from the LERO EOC when impedimenu to evaruation
are indicated.

FEMA Exh. 1 at 67.
Staff did not specifically address this point.
Intervenors essentially agree with FEMA that LERO did not dispatch adequate
equipment to the gravel truck accident (see ~ 19 at IS, supra), and that some
attention should have been paid by LERO to the possibility that gravel had been
spilled on the roadway (Intervenors' Proposed Finding 275 at 193). Suffolk's
witnesses testified that the Road Crew's response to the fuel truck accident
was inadequate because only one 10,OOO-pound tow truck was dispatched to
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the scene. This vehicle would have been too small to remove an overturned
tanker truck from the roadway. Suffolk EX-41 Testimony at 48. LILCO believes
that the equipment dispatched to the gravel truck was adequate in that it could
have opened one lane to traffic and called for assistance, and that the spilled
gravel was an afterthought in that the free-play message did not mention that
possibility. LILCO EX-41 Testimony at 26-27; Tr. 1019-20 (Wilm). LILCO
notes that the Road Crew dispatched to the fuel truck was to stand by to render
assistance if necessary, not to remove the truck from the roadway. Tr. 1024-25
(Wilm).
Given its mission, we agree with LILCO that the equipment sent to the fuel
truck impediment was adequate. The equipment sent to the gravel truck was
not adequate to completely clear the roadway. While that Road Crew could
call for assistance as LILCO points out, it would have been beuer to have
sent the proper equipment initially. We do not regard this failure, by itself,
as a fundamental flaw. Moreover, we find that it resulted from inadequate
communications discussed above.
Intervenors also assert that the responses to the two impediments were
untimely. See Intervenors' Proposed Findings 270-273, 297-300, at 191-92, 20709. LILCO disagrees with this assessment See LILCO's Reply Findings, Vol. II,
at 58-59, 64-66. We do not believe that LERO may properly be charged with
a delayed response to the gravel truck impediment beyond that occasioned by
its lapses in communications. The chronology reveals that, once the accident
was verified, LERO's response was timely. The delays in responding to the
fuel truck impediment are less easily explained. LILCO believes that they were
necessary in view of the nature of the accident, and, in any event, were not
of any consequence to the public health and safety in light of the rerouting of
traffic. Assuming Intervenors are correct that LERO should have acted more
promptly to complete the removal of this impediment, we do not find that this
failure rises to the level of a fundamental flaw.
TRAFFIC REROUflNG

FEMA reached no conclusion with regard to the efficacy of LERO's traffic
rerouting around the two impediments. Staff, in its Proposed Finding 230 at
83, found both LERO's rerouting schemes and those alternative schemes put
forward by Intervenors to be reasonable and workable.
Intervenors spent a great amount of time exploring this topic at the hearing.
Suffolk's witnesses testified that LERO's rerouting around the gravel truck
impediment was improper first, because better schemes were available, and
second, because the delay in implementing rerouting would likely have made
rerouting ineffective because of the traffic congestion that would already have
occurred at the impediment site. Suffolk EX-41 Testimony at 50-51. They
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described, with the aid of aerial photographs and a map, a simple one-block
detour around the impediment via Waters Street and Everett Road, which would
have returned the traffic to Main Street and the route it was traveling; this would
have enabled the evacuating vehicles to reach the Long Island Expressway or
the Sunrise Highway to exit the EPZ. [d. at 52-53.
LILCO's witness, Mr. Lieberman, a traffic engineer, testified that, while Suffolk's scheme was "viable," LERO's rerouting scheme was preferable because
the Suffolk scheme would reroute traffic within sight of the accident, whereas
the LERO scheme would divert traffic before the accident came into view. He
stated that rubber-necking can reduce traffic flow rate by as much as one-half,
saying, further, ''Every policeman I've talked with is aware of the hazards associated with the rubber-necking phenomenon." Tr. 1089-91. Suffolk's witnesses,
Inspector Dormer and Deputy Inspector Michel of the Suffolk County Police
Department, testified that traffic would be moving so slowly as it approached the
impediment and as it turned left to enter the detour route, that rubber-neckers
would have ample time to satisfy their curiosity, and rubber-necking would not
significantly affect the flow rate of traffic. Tr. 1210-13. Witness Lieberman also
stated that the simpler detour would have required more manpower than was
there at the time the impediment took place. Tr. 1111. He acknowledged, however, that the Simpler detour could have been implemented with two Traffic
Guides. Tr. 1112. Traffic Control Post (TCP) #124, situated at the intersection
of Main Street and Yaphank-Middle Island Road, is required to be staffed by
two Traffic Guides. Suffolk EX-41 Testimony at 31 n.15. Thus, had it been
staffed in a timely manner two Traffic Guides would have been available within
sight of the accident when it occurred. During the Exercise, however, TCP #124
was not staffed until 11 :30, 50 minutes after LERO learned of the gravel truck
impediment Suffolk EX-40 Testimony, ff. Tr. 2180, at 26.
In addition, the rerouting scheme around the fuel truck impediment via North
Country Road and Echo Road was not the most effective alternative, according
to Suffolk's witnesses, because these roads serve an extremely congested area
of the EPZ; consequently no more traffic than is absolutely necessary should
be put onto North Country Road west of its intersection with Route 25A. A
better rerouting scheme, according to Suffolk's witnesses, would have been
to detour traffic on Route 25A south on Radio Avenue to Whiskey Road,
then west on Whiskey Road to Canal Road, and Canal Road back to Route
25A. Suffolk EX-41 Testimony at 56-58. LILCO's Mr. Lieberman also regards
this scheme as "viable," but preferred LERO's scheme because it was shorter,
involved fewer turns and a higher class of roadway, was more generally
familiar, and would have returned traffic to its original route. Tr. 2274-86,
2317 (Lieberman). Moreover, Mr. Lieberman testified that rerouting schemes are
generally not unique, that highway networks generally offer multiple possibilities
for diverting traffic. Tr. 2273-74 (Lieberman).
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We agree with Mr. Lieberman that rerouting schemes are generally not
unique, and that both LERO's and Suffolk's solutions are workable. It is
interesting that in the case of the gravel truck, Suffolk's scheme seemed to
be the beuer of the two, while in the case of the fuel truck, LERO's seemed
superior. No fundamental flaw was demonstrated in this regard.
TRAFFIC ENGINEER

Subcontention EX-41E alleges that Lll.CO's proposal to add a Traffic Engineer to the LERO personnel at the EOC will not eliminate the problems in the
Plan that were demonstrated by the exercise. The Traffic Engineer is supposed
to assist in evaluating road impediments and developing alternative routing. The
Subcontention alleges that such assistance would have no impact on the basic
problems with the Plan and the incapacities of LERO personnel described in
Contention EX-41.
Lll.CO's witness Lieberman, who testified that he had served as the LERO
Traffic Engineer in drills following the exercise, stated that he believed the
addition of a traffic engineer to the EOC staff has improved the Lll.CO Plan by
bringing new insights into the decision making process. Because of the Traffic
Engineer's understanding of traffic flows and potential sources of congestion
during an evacuation and his familiarity with computer projections of traffic
flow, witness Lieberman believes that the Traffic Engineer should help LERO
respond more quickly and with more confidence to any roadway impediment or
other traffic problems. Lll.CO EX-41 Testimony at 29-30.
Suffolk's witnesses, on llIe ollier hand, testified llIat the only way to identify,
respond to, and solve traffic problems is to have trained and experienced field
personnel who are able and authorized to quickly evaluate a traffic problem,
consult with other field personnel to determine other problems and ramifications
to be considered, and then reach and quickly implement a decision. Under
Lll.CO's Plan, field personnel for the most part do not confer with each
other. Traffic Guides, for example, cannot inform each other of problems that
require joint response. Lll.CO's Plan calls for most decisions to be made at the
EOC by coordinating personnel ~ho are neither trained nor adequately informed
in subjects necessary to respond to traffic problems. Suffolk EX-41 Testimony
at 77-78. Lll.CO's witness WeismantIe testified that the reason Lll.CO wanted
rerouting decisions to be made at the EOC was to ensure that the decisions are
coordinated and made by people who have the overall information about traffic
posts and evacuation patterns, rather than being made by people in the field.

Tr.ll02.
The NRC Staff, in its proposed findings, indicated that it did not consider the
addition of a Traffic Engineer to the EOC to be relevant to the problems that
arose during the Exercise. While it believes that the Traffic Engineer should be
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able to assist in evaluating road impediments and developing alternate routing
schemes, these areas were not the principal source of problems on the day
of the Exercise; rather, needed and useful information was not flowing to the
persons who required it, with the result being an inadequate field response. Staff
Proposed Finding 232 at 84.
During a drill held on October I, 1986, the Traffic Engineer was present in
the EOC. In its evaluation of LERO's performance, the Impell Corp. report on
the drill made the following statement about the EOC performance:
[o]ne of the major areas of concern during this drill continues to be the communications
between the EOC and the Staging Areas. Long delays in getting information to the Staging
Areas were experienced throughout the drills. Much more emphasis needs to be placed
on communications both in accuracy and timeliness. • • • It appean that the common
denominator in communicatioo delays is the EOC and emphasis must be placed in training
that facility.

[d. at 78. Clearly the problem that was demonstrated to be a fundamental flaw
in the LILCO Plan by the February 13, 1986 drill continued to plague LERO's
performance as late as the October I, 1986 drill. With regard to the performance
of the Traffic Engineer during the post-Exercise drills, Impell said the following
in its report on the June 1986 training drill:
The position of the Traffic Engineer was utilized for the fint time. Their exact responsibilities
was [sic] not very clear in their own minds. They became too involved in traffic engineering
details, i.e., extent of the crown on the road and its effect on traffic How, rather than quickly
advising the Evacuation group of alternative evacuation routes and their effect on evacuation
time estimates.

[d. at 79-80. The Impell report on a drill held on September 17, 1986, during
which a Traffic Engineer was again present in the EOC, stated as follows with
regard to the response to impediments:
Improvement could be made in generating the information and arriving at new evacuation
time estimates.
A somewhat similar criticism was directed at the Traffic Engineer in Impell's report on
the October I, 1986 drill: The Traffic Engineer, however, had to be prompted to develop
revised evacuation time estimates based upon the rerouted traffic.

[d. at 80. The foregoing evaluations of post-Exercise drills, in the opinion of
Suffolk's witnesses, provide no basis to conclude that the addition of a Traffic
Engineer has done anything to solve the problems in removing impediments
and rerouting traffic as demonstrated by the February 13 Exercise. [d. In their
view, there is no reason to believe that the presence of a Traffic Engineer in the
EOC, not in the field and therefore dependent upon field workers and staging

119

area personnel to provide him with information necessary for making informed
rerouting decisions, will improve performance of LERO personnel. [d. at
79. The Traffic Engineer in the EOC represents an additional position and
another communication layer in LERO's complex, vertical communications and
decisionmaking hierarchy, and it does nothing to address the communications
problems within the EOC and between the EOC and the field. [d. at 76, 78.
Conclusion on Contention EX-4IE. FEMA found the poor communication
within the EOC and between the EOC and the field during the February
13, 1986 Exercise to be a deficiency. It recommended that LlLCO revise its
internal communication procedures and train coordinators and others to more
effectively transmit messages. Three drills and more than 6 months later, the
Impell Corp. found that the October 1, 1986 drill demonstrated that LERO
needed to place much more emphasis on training EOC personnel in accurate
and timely communications. Clearly, whatever steps LlLCO took during the 6
months following the Exercise to fix the problems noted by FEMA, including
the addition of a Traffic Engineer to the EOC, the fixes did not succeed in curing
the fundamental flaw in the Plan, viz., the deficient communication structure and
procedures.
It may be difficult for LlLCO to cure this fundamental flaw because of the
training and experience of the personnel used to implement the Plan. As emergency workers, LlLCO personnel are amateurs; this fact may be the root cause
of the communication problems. While both FEMA and Impell call for more and
better training in the area of communication, it is questionable whether utility
personnel can ever achieve the level of performance that professional emergency
workers, such as the police, display. Nor can Traffic Guides and Route Spotters, communicating with Staging Areas which in tum must communicate with
the EOC for decisions, deal with evacuation traffic problems as efficiently and
effectively as police who evaluate problems on-the-spot, solicit assistance by
lateral communication, and make and implement decisions. Moreover, Traffic
Guides and Route Spotters who must be mobilized and briefed before being
dispatched to the field will probably never be able to respond as quickly to an
emergency as police who are already on duty in the field. Consequently, the
LERO approach is generally and fundamentally unsatisfactory, and it may be
inherently so.

l.c. Exercise Realism
Contention EX-22I was not admitted separately but was dealt with under
Contention EX-41. It challenged FEMA's injection of only two road impediments into the Exercise, on the grounds that LlLCO itself has estimated that
there would be four accident/breakdowns during an evacuation of the EPZ.
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Suffolk County, on the other hand, claims that the reported accidents from
the Sixth Precinct of the Police Department, which includes most of the
EPZ, indicate that there were over twenty-two reported accidents per day
during the period February 6-20, 1986, with more than four, on average,
requiring one or more tow trucks and approximately two and a half requiring
an ambulance. Suffolk EX-41 Testimony at 70-71. Suffolk's witnesses believe
that given LERO's problems with handling only two impediments, there is no
way that LERO could effectively deal with even more impediments during a
real Shoreham accident. Id. at 72.
LILCO argues that while the Sixth Precinct is roughly the size of the EPZ,
the population of the Sixth Precinct is about 1.5 times that of the Shoreham
EPZ. Thus, to make the Sixth Precinct statistics applicable to the EPZ, Suffolk's
accident statistics should be divided by 1.5. Dividing 22 accidents per day by
1.5 gives 14.3 accidents per day predicted for the EPZ, or 0.61 accident per
hour.16 From this prediction, 3.05 accidents would be expected during a 5hour evacuation. Of these, only 0.61 would be predicted to require tow truck
assistance, based on the Sixth Precinct statistics. LILCO EX-41 Testimony at
30-31. LILCO's witness Lieberman calculated another prediction, based on data
for the date of the Exercise from Precinct Six police tour two, the 8-hour
police shift running from 8:00 to 16:00 hours. Tr. 1051, 1054-55. The total
of eleven accidents was divided by 8 hours and gave 1.375 per hour, which
was then divided by 1.5 to normalize it to the population within the EPZ. The
result, multiplied by 5 hours, yielded a prediction of 4.58 accidents during the
evacuation. Less than one would require a tow truck. Tr. 1055.
Witness Lieberman acknowledged that a better prediction might be obtained
if normalization of Precinct Six statistics to the EPZ was based on number
of vehicle miles traveled rather than population, but that information was not
available to him. Tr. 1059. He also acknowledged that there is considerable
uncertainty associated with his predictions, but expressed his belief that with
twelve Road Crews in the EPZ, eight or ten accidents during an evacuation
could be adequately handled. Tr. 1061. Furthermore, because many accidents
and more severe accidents tend to occur during periods or in locations of low
traffic volumes, witness Lieberman argued that normal accident rates probably
overstate the number of accidents that would occur during an evacuation, when
traffic would be heavy and moving slowly. LILCO EX-41 Testimony at 31;
Te.1061.

16 Dividing !he number of accidents in !he Six!h Pn:cinct by 1.5 because !he population of !he: Six!h Pn:cinct is
1.5 times \hal oC!he EPZ seems 10 us 10 be inconsislcnl wi!h witness Lieberman', o!her testimony !hll!he: traffic
ralllity nte in areas of high population density is lower !han in low-population-density areas. Sec ULCO EX-41
Testimony a131; Tr. 1061.
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Conclusion on Contention EX-221. The Board gives more weight to the
uncertainty associated with predictions of number of accidents to be expected
during an evacuation than to the predictions themselves. We agree that once
evacuation traffic has reached heavy volume and is moving slowly, any accidents
would probably not be very severe. On the other hand, early in the evacuation,
we would expect frightened evacuees to drive at high rates of speed and perhaps
be willing to take risks they might not normally take. Therefore, severe accidents
might well occur early in the evacuation, creating impediments that would cause
delays for the heavy traffic to follow. In any event, there is no basis on which
to conclude that FEMA injected an insufficient number of impediments into the
Exercise.
2.

Staffing Of Traffic Control Posts

LERO's Traffic Guides, according to the LILCO Plan, are to guide evacuees and encourage them to adhere to the evacuation routes prescribed by the
Plan. They are to accomplish this by using traffic control strategies and techniques such as blocked lanes, barricades, and the channelization of selected portions of the evacuation network. Direct Testimony of Assistant Chief Inspector
Richard C. Roberts, Inspector Richard Dormer, Inspector Philip McGuire, and
Deputy Inspector Edwin 1. Michel on Behalf of Suffolk County Regarding Contention EX-40 - Mobilization, Dispatch, and Staffing of Traffic Control Posts
During the February 13, 1986 Shoreham Exercise (Suffolk EX-40 Testimony),
ff. Tr. 2180, at 16; see Plan, Appendix A, at IV-5 through IV-72e and V-2;
OPIP 3.6.3. They are also expected to expedite traffic flow out of the EPZ by
controlling and routing traffic flow through intersections, using hand and arm
movements. Suffolk EX-40 Testimony at 16; see OPIP 2.1.1. They help facilitate the traffic strategy outlined in the Plan and are available to perform other
needed duties that fall outside the preplanned traffic strategy, such as reporting
road impediments. Tr. 1563. The evacuation time estimate for controlled (i.e.,
guided by Traffic Guides) evacuation is based on the assumption that "[r]equired
personnel to control traffic are mobilized and in place at outset of evacuation
process or soon thereafter." Plan, Appendix A, at V-2.
Contention EX-40 alleges that the Exercise demonstrated a fundamental
flaw in the LILCO Plan because the Plan fails to provide traffic guidance
for evacuees until long after they are likely to be on the roads attempting
to evacuate. It alleges that the evacuation time estimates are based on the
assumption that the Traffic Guides are at their Traffic Control Posts (TCPs)
guiding motorists and implementing traffic control strategies during the entire
evacuation process. The contention also alleges that beginning with the simulated
10:24 EBS message recommending evacuation, all EBS messages broadcast
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every 15 minutes thereafter stated that the Traffic Guides were in place to guide
evacuees. ld. at 12.
Contention EX-40A focuses on the time it took the guides to report to their
staging areas after callup. It points out that during the Exercise, pursuant to the
Plan, the Tmffic Guides were not notified to report to the staging areas until
after the declaration of a Site Area Emergency at 08: 19.1d.: see OPIP 3.3.3 and
3.6.3. It then alleges the numbers of Traffic Guides who had reported to the three
staging areas at 09:00 and 09:40, when a Geneml Emergency was declared.
Contention EX-40B points out that during the Exercise, pursuant to the
Plan, Traffic Guides were not dispatched from the staging areas until after the
evacuation recommendation had been made to the public by simulated EBS
message. It alleges that it took substantial amounts of time for Traffic Guides
to reach and staff their posts.
Contention EX-40B also alleges that the Exercise demonstrated that the
LILCO Plan fails to provide evacuation assistance and guidance until long after
evacuees would be on the roads, even if no one attempted to evacuate prior to
the announcement at 10:24. It asserts that LILCO lacks the capability to provide
such assistance because the Plan as written provides that no Traffic Guides,
except for those assigned to posts wiUtin 2 miles of the plant (see discussion
of Subcontention EX-40E), are to be dispatched until after there has been an
evacuation recommendation. ld. at 13-14.
Contention EX-4OC alleges that EBS messages, beginning with the 10:24
evacuation recommendation, contained statements indicating that Traffic Guides
were available to assist evacuees long before the Guides were, in fact, at their
posts. It was litigated with Contentions EX-38 and EX-39 and is considered and
decided in our discussion of those contentions.
Contention EX-40D was not admitted for litigation. Contention EX-40E
alleges that the dispatch of Traffic Guides to TCPs within 2 miles of Ute plant
(2-mile zone) upon the issuance of an evacuation order, even if dispatch were
accomplished more expeditiously than it was during the Exercise, would not
correct the defect in the LILCO Plan. Because of the notification and reporting
provisions for Traffic Guides, and the fact that an evacuation order can swiftly
follow a Site Area Emergency declaration, this attempted "fix" to the defect in
the Plan is ineffective. Consequently, the LILCO Plan is, according to Suffolk,
fundamentally flawed in that it fails to comply wiUt 10 C.F.R. § 50.47(b)(10)
and NUREG-06S4, ,IIJ. Suffolk EX-40 Testimony at 40.
FEMA's Findings

FEMA found that the objective to demonstrate that TCPs can be established
and staffed by Traffic Guides in a timely manner (Field 6) was met at the
Patchogue Staging Area and partly met at the Port Jefferson and Riverhead
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Staging Areas. Riverhead was the only Staging Area at which FEMA found
TCP staffing to be tardy. FEMA Exh. 5 at 9.
FEMA observed eight TCPs in the Riverhead Staging Area's jurisdiction and
found that the time between deployment of Traffic Guides and their arrival at
TCPs was excessive, taking between 50 and 70 minutes. FEMA Exh. 1 at 74.
Following the 10:24 EBS message recommending the initial evacuation, Traffic
Guides were given their assignments between 10:53 and 11:01. They did not
arrive at their TCP assignments until between 11:50 and 12:10. FEMA noted
that travel times from the staging area to the TCPs were up to 20 minutes, and,
on average, each Guide spent 30 minutes receiving briefings and field kits. [d.
Consequently FEMA judged the procedure for deployment of Traffic Guides to
be a deficiency, which it stated as follows in the FEMA Report:
DEFICIENCY

Description: The time between deployment of Traffic Guides from the staging area and
their arrival at TCPs was excessive. taking between fifty (SO) and seventy (10) minutes;
approximately thiny (30) minutes was spent in line at the staging area receiving field kits
and procedures (NUREG-06S4. n. J.IO.j).

Recommendation: A more expeditious means of dispatching the Traffic Guides from the
staging area to the field should be developed.

FEMA Exh. 1 at 75.

ULeo's Arguments
Lll.CO regards the major dispute among the parties to center on the standard
to be applied in determining whether the TCPs were timely staffed. LILCO's
Proposed Findings at 98. LILCO does not regard the time it took to implement
the various steps in the mobilization process to be important so long as the
TCPs were timely staffed. LILCO EX-40 Testimony at 4. LILCO's witnesses
put forward two standards against which mobilization should be judged: first,
3 hours (based on the finding contained in the PIO that mobilization of
all field workers, including Traffic Guides, could be substantially completed
in this time (LBP-85-12, 21 NRC at 723», and second, 1 hour (based on
LILCO's assumption that the onset of congestion of the roadways will occur
1 hour following an evacuation recommendation to the public (see id. at
720». However, the witnesses also testified that not all TCPs need to be staffed
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at this point. Rather, only I the so-called critical TCPs must be operationa1. 17
LILCO EX-40 Testimony at 6-8.
LILCO argues that both the 3-hour and the I-hour tests should be employed. The first test should be applied with flexibility. LILCO believes that
the second test measures whether Traffic Guide mobilization occurred quickly
enough to effect a controlled evacuation. Therefore it should be applied only to
the critical TCPs. LILCO's Proposed Findings at 101. LILCO then addresses
the mobilization times observed in the exercise.18
In the Patchogue Staging Area, eighteen of twenty-eight TCPs, including
all critical ones, were staffed by 11:25, about 1 hour after evacuation was
first recommended, and about 3 hours after callup. By 11:30, 1 hour and 6
minutes after the evacuation recommendation was first broadcast, twenty-six
of the twenty-eight TCPs were staffed. [d. at 13. The last Patchogue TCP was
staffed at 11:40, 1 hour and 15 minutes after the first evacuation recommendation
was broadcast. LILCO believes that the Exercise results show that the Patchogue
Traffic Guides can be mobilized in time to ensure a controlled evacuation. [d. at
14.
The Port Jefferson Traffic Guides began arriving at their TCPs at 11:25, 61
minutes after the evacuation recommendation was broadcast. By 12:00, twentyseven of seventy-two Port Jefferson Traffic Guides had arrived at their TCPs,
and by 13:00, sixty had arrived. The last Port Jefferson Guide arrived at his TCP
at 13:26.
LILCO argues that it is the staffing times of critical TCPs that are relevant to
whether mobilization and dispatch at Port Jefferson was timely. [d. Seventeen
critical TCPs are listed in LILCO's testimony, of which twelve were staffed by
11:45. LILCO believes that this would be only 20 minutes after the anticipated
onset of traffic congestion. The last critical TCP was staffed at 12:13, almost 2
hours after the evacuation recommendation was broadcast
LILCO believes that at Port Jefferson the delays in staffing TCPs would have
lengthened evacuation time by an insignificant amount, less than 19 minutes.
Although these mobilization times do not satisfy the tests advocated by LILCO,
nonetheless it believes that the Port Jefferson Traffic Guides were mobilized in
a timely manner. [d. at 15.
I
I

17 A "critical" TCP is me whose opcratim is intended to: (1) be capacity~cing for the highway -WI is.
inaeasc Ihc maximum number of vehicles WI the highway can lervice - and thereby reduce evacuatim time;
(2) ICr'VC a heavy volume of traffic and. in additim. serve traffic evacuating fran within 2 miles of Ihc p!ant; and
(3) in a few instances. ICr'VC morc than one evacuatim PIth in order to ensure WI the capacity of each path is
fully utilized. ULCO EX-40 Testimony al 10. ULCO classifies 47 of the total of 128 TCPs IS criticaL ttl. al

IG-l1.

18 The mobiliutim times ltated by llLCO arc ac:cuntc. However. il should be borne in mind thallhc difference
of a few minutca can mean a substantial difference in the number of Traffic Guides mobilized. Thus while llLCO
accurately ltatca WI as of 11:25. eighteen of lwenty-eighl TCPs assigned to Pstchogue were ltaffed. Intervenors
can, with equal accuracy. state WI as of 11:24. 1 hour after the evacuation recommendation, ooIy ten were
staffed. We do not regard the difference of 1 minute to be lignificant.
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In addition. Mr. WeismantIe testified that on the day of the Exercise. the
Traffic Guides at Port Jefferson parked in a lot that was about a 100tOolS-minute
walk from the building. In an actual emergency they would park much closer to
the building. He concludes that this difference should reduce mobilization time
at Port Jefferson by as much as 20 to 30 minutes. ld. at 16.
LILCO's witnesses testified that they had lost the documents recording the
times at which Riverhead Traffic Guides staffed their TCPs. The only times
they could report were staffing times recorded by a LILCO observer for seven
of the eight TCPs observed by FEMA; the observer did not actually observe
the arrival of the Traffic Guides but recorded times that were reported to him
verbally by the Guides. ld. at 16 and Attach. D. These arrival times do not
altogether agree with those contained in the FEMA Report. LILCO's times
ranged from 11:15 to 12:10.ld. at 18. FEMA's times. on the other hand. which
were recorded by FEMA observers at the eight TCPs in the Riverhead Staging
Area. ranged from 11:50 to 12:10. FEMA Exh. 1 at 74. LILCO argues that the
staffing of all TCPs by 12:10 would not have resulted in a significant lengthening
of evacuation times. Therefore they argue that., for the same reasons advanced
for Port Jefferson. the Riverhead Traffic Guides were mobilized in a timely
fashion. LILCO EX-40 Testimony at 18. LILCO acknowledges. however. that
the Traffic Guide for TCP 26 had not arrived by 12:50. but states that this TCP
is not critical to meeting the controlled evacuation time estimates.ld. at 19.
LILCO also argues that when FEMA's observed equipment issuance and
travel times are added to the dispatch times from Riverhead. it is evident that the
mobilization was timely. LILCO notes that the Traffic Guides who responded
following the first evacuation recommendation were given their assignments
between 10:52 and 11:08. ld. at 17. Attach. E3; Suffolk EX-40 Testimony at
22; see Tr. 1658 (WeismantIe). FEMA noted that equipment issuance took on
average 30 minutes 19 and that travel time took up to 20 minutes. FEMA Exh. 1
at 74. Thus LILCO argues that mobilization from Port Jefferson would have
been in time to meet substantially the controlled evacuation time estimates.
For the above reasons. LILCO believes that the Exercise results refute the
FEMA finding of a deficiency in the Riverhead deployment process. LILCO
EX-40 Testimony at 19.
In its Proposed Findings (at 109-10). LILCO takes the position that, having
demonstrated that no fundamental flaw exists with respect to the mobilization
of Traffic Guides. it is unnecessary to address Contention EX-40E.

191..ILCO notes thlt blckups It the equipment traUer resulted becluse that traUer bad only me door. It testified
thlt this problem bas been eliminlted by the Idditim of. second door. ULCO EX-40 Tc:stirnmy It 2()'2t.
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Suffolk's Arguments
Intervenors agree that. in the PID, the Licensing Board concluded that
mobilization of all field workers should be substantially completed in 3 hours
and 1Taffic Guides should be in place approximately 1 hour after an evacuation
recommendation. Intervenors' Proposed Findings at 283-84. Intervenors disagree
with LILCO that its failure to meet these standards is insignificant They assert
that LILCO's position is contrary to both the PID and the Plan, and they rely on
FEMA's testimony to the effect that 1Taffic Guides are to be in place at the time
contemplated by the Plan, 1 hour following an evacuation recommendation.ld. at
288; 'fr. 8590-92, 8136, 8569. Moreover, they regard LILCO's identification of
certain TCPs as critical to be a post hoc attempt to avoid the consequences of
its performance at the Exercise. Intervenors' Proposed Findings at 288-89. Even
if one accepts LILCO's position, Intervenors point out that LERO failed to
staff the critical TCPs in a timely manner. ld. at 289-90. Further, Intervenors
take issue with LILCO's position that this failure would not have significantly
affected total evacuation time. ld. at 291-93.
Although Intervenors do not contend that it is a Plan requirement that the
1Taffic Guides be in place prior to an evacuation recommendation (Intervenors'
Proposed Findings at 280), Suffolk's witnesses disagree with the assumption that
no one would have attempted to evacuate prior to the evacuation recommendation
at 10:24.20 Suffolk EX-40 Testimony at 30; 'fr. 2196-97. Based on their
experience as police officers, they believe that traffic throughout the EPZ would
become congested rather quickly, even prior to the time evacuees begin to
evacuate, both because of preevacuation trips necessary to prepare for evacuation
and because of early evacuation. In their view, this congestion would delay
Traffic Guides in getting to their posts even more than they were delayed on the
day of the Exercise, when there was no unusual traffic confronting the Guides
and the date of the Exercise had been announced in advance. Suffolk EX-40
Testimony at 31; Tr. 2255-56.
In addition, the LILCO Plan calls for LERO Traffic Guides to use techniques
such as blocked lanes, continuous flow treatments, and traffic channelization
treatments in order to increase capacity on roadways and at intersections where
traffic demand is high.21 Channelization treatments involve controlling a traffic
stream by adding a lane through use of roadway shoulders, closing existing
20 Indeed. given Ihe circumstances during Ihe Exercise. a shadow evacuation might well havc ocxurred. The
licensing Board in Ihe PIO found Ihat if confused or conHicting information was disseminated at Ihe time of
an accident. a large excess evacuation on Long Island could mal.erializc. PIO. 21 NRC at 670. We find, in
our considention of Contentions EX-38 and EX-39, that confusing and conHicting information was, in fact.
disseminated during Ihe Exercise.
21 A 2-mile section of roadway including portions of Lower Rodcy Point Road and NorIh Country Road is to
be converted to one-way westbound lIow by a ROld Crew. Suffolk EX41 Testimony at 29. Our conclusion wilh
respect to Ihe timeliness of Ihe dispotch of Ihe Tnffic Guides also applies to Ihis Road Crew.
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lanes, and/or adding lanes as turn pockets. These treatments are achieved by
placing signs, barriers, cones, and vehicles on the roadway. Suffolk EX-40
Testimony at 32-33; Tr. 1583-84. Suffolk's police witnesses believe that trying
to implement this strategy after an evacuation had begun would be difficult if not
impossible. Suffolk EX-40 Testimony at 36. Not only is it virtually impossible
to set up traffic cones and barriers in the middle of traffic congestion, it is
very dangerous to attempt to do so. Tr. 2250-51.22 Moreover, to establish and
maintain traffic flow, especially through intersections, requires special training
and experience which Suffolk's witnesses believe LERO's Traffic Guides do not
have. [d. at 35. If Traffic Guides do not arrive until traffic is already congested,
it may be impossible for them to implement their traffic control strategies; as
the police put it, "if you don't get in there early and get a handle on things
before traffic begins to congest, you simply lose it." Tr. 2251, 2268-69.
Intervenors argue that the Exercise demonstrated that the tardy staffing of
TCPs has other important impacts on LERO's performance. They point out
that the gravel truck impediment, which was introduced into the Exercise at
10:40, was located 50 yards north ofTCP 124. Suffolk EX-40 Testimony at 2426. However, that TCP was not staffed until 11:30. LILCO EX-40 Testimony,
Attach. B. Thus that TCP would not have becn of assistance until 40 minutes
following the accident. Moreover, the TCPs relied on to reroute traffic once that
action was taken, TCPs 35, 53, and 54, were not staffed until 11:00, 11:30, and
11:15, respectively. [d.; LILCO EX-41 Testimony at 10. Thus rerouting could
not have been implemented promptly following this accident.
Intervenors make the same arguments with respect to the fuel truck impediment, which was introduced at 11:04. This accident was located 75 yards east
of TCP 41, which was not staffed until 11:45. TCP 40, which LERO utilized
to reroute traffic, was not staffed until 12:14. TCP 57, which was also utilized
in the rerouting, was not staffed until 12:00. Suffolk EX-40 Testimony at 28;
LILCO EX-40 Testimony, Attach. C.
Intervenors do not regard the so-called "fix" of the FEMA deficiency, which
is the subject of Contention EX-40E, to be effective. The "fix" requires that
Traffic Guides who are assigned to posts within the 2-mile zone be equipped
and briefed separate from and in advance of other Traffic Guides, so that they
can be dispatched upon the issuance of an evacuation order. LILCO testified
that FEMA has concluded that this modification is adequate. LILCO EX-40
Testimony at 20. Intervenors point out that FEMA's approval is contingent
upon satisfactory performance at another exercise. Tr. 8116-17 (Kowieski,
22 An example of lite danga' associated willt auempts 10 set up tnffic controlatntegies after evacuating tnffic hIS
become congested can be envisioned in lite Itntegy for lite interchange of lite Lmg Island Expressway (l1E) and
lite William Hoyd Patkway. The Plan calls for Traffic Guides 10 bloclc lite outside lane of lite LIE upstream of lite
interchange. 10 expedite lite merge of tnffic coming on to lite LIE from lite William Hoyd Patkway. Tr. 1584·85.

2227.
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Keller). They believe that dispatching the Guides after the evacuation order has
been broadcast would not enable the Guides to be in place to render assistance
to evacuees or implement traffic control strategies until after evacuation had
begun. Suffolk EX-40 Testimony at 40-41.
Moreover, they also contend that LILCO's "fix" ignores many important
intersections in the EPZ beyond the 2-mile zone which, because of their
significance to the evacuation scheme, would need to be manned early in the
evacuation process if not before evacuation began. They listed several, including
the following:
un &. William Floyd Parkway;
Route 2SA &. Miller Place-Yaphank Road;
UE Exit 66 w/botmd ramp &. Patchogue-Yaphank Road;
North Country Road &. ML Sinai-Coram Road;
North Country Road &. Main Street; and
Route 347 &. Old Town Road.

[d. at 41-42. The witnesses state that evacuation traffic through these and
other intersections would need to be kept moving during an emergency at
Shoreham; otherwise LILCO's evacuation time estimates would be significantly
lengthened. The LILCO Plan depends on the LERO Traffic Guides to implement
the Plan's traffic control strategies; they can carry out such strategies only if
they are mobilized and dispatched early enough to arrive at and set up their
posts prior to or at the time of the evacuation order. As written, the Plan does
not have the capability to accomplish this. [d. at 42.
Nonetheless, Intervenors contend that, for purposes of Contention EX-40,
the Traffic Guides should have been in place shortly after the evacuation
recommendation was issued. Because they believe LERO's performance was
untimely under any party's view, they do not regard the issue of when the
evacuation process would have begun to be important. Intervenors' Proposed
Findings at 280-81.

Staff's Position
Staff believes that we are bound by the PIO with respect to the time when
TCPs should be staffed. It regards this time to be set at 1 hour following
an evacuation recommendation, citing LBP-85-12, 21 NRC at 720-24. Staff's
Proposed Findings at 50. Thus, Staff believes that only the Patchogue TCPs were
staffed in a timely manner. It views the staffing of both ordinary and critical
TCPs assigned to Port Jefferson and Riverhead to have been tardy. [d. at 48-49.
Staff rejects LILCO's argument that this tardy staffing should be ignored
because it has an insignificant effect on total evacuation time. Staff points out
that under the Plan as approved in the prior litigation, LILCO must be capable
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of effectuating a controlled evacuation. Thus the significance of the effect on
total evacuation time is irrelevant ld.
Because the question of the adequacy of LILCO's fix of the problems
identified must be evaluated by FEMA in another exercise, Staff does not believe
that we should decide Contention EX-40E. ld. at 49-50.

LlLCO' s Response
LILCO takes issue with the Staff's position that the significance of any
delay in total evacuation time is not to be considered in judging whether a
fundamental flaw exists. It points out that in the PID, the Board concluded
that some evacuation time estimates were based on optimal conditions and
that those estimates were not highly sensitive to moderate deviations from this
assumption. LILCO argues that the significance of any delays must be considered
and that, when considered, it dictates not only that no fundamental flaw exists,
but that FEMA was in error in assigning a deficiency. LILCO's Reply Findings,
Vol. I, at 39.
LILCO criticizes Intervenors' position for the same reasons, arguing that the
effect that its tardiness might have on the public health and safety must be
considered. LILCO denies that its designation of critical TCPs is a post hoc
rationalization, pointing out that it presented testimony in the prior proceeding
that a schedule for staffing TCPs in order of their importance had been
devised. ld. at 42. LILCO regards the remainder of Intervenors' arguments to
raise matters that were decided in the PID.ld. at 43. LILCO correctly points out
that, while we denied its motion to strike Suffolk's testimony on these matters,
we ruled that the testimony was admitted only as "necessary background to
understand Suffolk's position." Tr. 1003-04 (Judge Frye).

Discussion
For purposes of this Decision, all parties agree that the Traffic Guides are to
be substantially in place at the onset of traffic congestion, which is assumed to
occur 1 hour following an evacuation recommendation. We accept this as the
standard against which LERO's performance is to be judged.
Applying this standard, we conclude that the mobilization of Traffic Guides
from Patchogue was timely, but that mobilization from Port Jefferson and
Riverhead was not. In the case of Patchogue, 64% of the Guides were at their
posts in about 1 hour, and 93% in about 1 hour and five minutes. However, at
Port Jefferson, only 38% were mobilized in 1 hour and 35 minutes, and only
83% in 2 hours and 35 minutes. At Riverhead, although the records were lost,
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FEMA placed the activation of TCPs between 1 hour and 25 minutes and 1 hour
and 45 minutes. Accordingly, it assigned a deficiency.
LILCO attempts to rationalize this performance by arguing first, that the
so-called critical TCPs were timely staffed, and second, where they were not,
the delay would not have a significant impact on total evacuation time and
consequently on the public health and safety. We cannot accept this position. We
do not believe that, in drafting the PIO, the Board premised its conclusions on
the proposition that a controlled evacuation could be effected by the timely
staffing of only a portion of the TCPs. Nor can we accept LILCO's invitation to
consider whether the delay would have had a significant effect on public health
and safety. Staff has correctly characterized that position as follows:
IlLCO's Proposed Findings (at 105-(6) seem to argue that it does not matter if Traffic
Guides did not arrive at TCPs in a timely manner as the differences in time between
a "controlled" and an "uncontrolled" evacuation are not very substantial. However, this
litigation examined the exercise of a plan which provided for a "controlled," and not an
"uncontrolled" evacuation. The licensing Board in its PID ruled that the traffic control
procedures in the ULCO Plan are required by 10 C.F.R. 50.47(a)(1) and (b)(10). 21 NRC
at 917. The Appeal Board in ALAB.818, 22 NRC 651, 676-17 (1985), faced ULCO's
arguments that the need for such traffic control procedures was "immaterial" in the case
of Shoreham. It indicated that provisions for the evacuation of the public, including traffic
control, in the event of a radiological emergency are a necessary part of an emergency
plan. The Commission, in CU-86-13, stated that while there is no specific mention of traffic
control procedures in NRC's regulations, traffic controls may nevertheless be necessary for
the protection of the health and safety of the public. 24 NRC at 32. It stated that the question
of whether these measures are necessary is principally a question of fact and remanded the
question for further hearing in connection with proceedings on "realism." Id. The proceeding
here was not conducted under that Commission order to see if provisions of the plan were
"immaterial," but rather under CU-86-11 wherein the focus was on whether the exercise of
the ULCO Plan revealed any deficiencies which preclude a finding of reasonable assurance
that protective measures can and will be taken. Indeed, the question of whether a "controlled"
evacuation is nceded is not before this licensing Board whose sole charge is to examine the
emergency planning exercise, but is before the licensing Board considering other Shoreham
issues.

Staff's PrOposed Findings at 49 n.11.
Clearly, large numbers of TCPs were not staffed until well after traffic
congestion would have occurred. Consequently, a controlled evacuation would
probably not have been achieved. We agree with FEMA that a defiCiency should
be assessed, and conclude that LERO's performance demonstrates a fundamental
flaw.Z3
Z3 During the course of hearing this contention, we requested lhat ULCO calculate Ihe change in total popuhtion
dose Ihat would have been experienced IS • result of Ihe tardy mobilization of Ihe Traffic Guides. Tr. 2017-18.
2022-28. ULCO IIIpplied its calculations at May 4. On Iune 8. Intcm:nors opposed our consideration of ULCO',
(C01llifUUd)
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We noted above that LILCO correctly pointed out that much of Suffolk's
testimony on the difficulties that would have been encountered as a result of
the tardy mobilization of Traffic Guides was admitted as background only. That
testimony is not a necessary underpinning for our conclusion. However, it was
offered by Suffolk County Police Officers with considerable experience. We
agree with the conclusion that they are "experts in the practical problems of
the streets •••" (pIO, LBP-S5-12, 21 NRC at S07), and therefore regard their
testimony that it would be difficult, perhaps impossible, and dangerous to attempt
to set up traffic cones and barricades in heavy traffic as very convincing. This
testimony lends considerable credence to the conclusion that, given LERO's
performance, a controlled evacuation probably would not have been achieved.
Intervenors have not asked us to decide when Traffic Guides must be
dispatched from the Staging Areas in order to reach the TCPs in a timely
manner. Moreover, we recognize that there could be an accident that progressed
so rapidly that complete mobilization of Traffic Guides was not possible and
that this fact does not dictate that the Plan be disapproved. PIO, LBP-85-12,
21 NRC at 723-24. Nonetheless, we note that LILCO's "fix" of the Plan made
in response to the FEMA deficiency moves in the direction of a more prompt
dispatch.
Pursuant to the "fix," all Traffic Guides posted within the 2-mile zone plus
any beyond 2 miles that are considered necessary to the evacuation of the 2-mile
zone will be equipped and briefed before an evacuation is ordered. They are to be
dispatched immediately on issuance of an evacuation recommendation. Tr. 5S1S20. If future exercises do not reveal a significantly improved performance on
LERO's part as a result of this change, it may well be that the Plan must
be changed further. At that point, consideration should be given to requiring
mobilization and dispatch of Traffic Guides in advance of the decision to
evacuate, at a time in the development of an accident when it appears likely
that an evacuation may be imminenL
However, for purposes of this Decision, we conclude only that the mobilization of Traffic Guides at the Exercise demonstrated a fundamental flaw. We
leave it to the emergency planners to devise a means to eliminate this flaw.

calculations absent an opportunity for diJlcovery and cross-examination. Intervenors also assert that many of the
assumptions anployed in ma1cing the c:a1culations arc luspect.
The calculations raise a complex issue which, as noted above, wu ranandcd by the Conunission in CLI-85-13,
24 NRC at 31-32, and is pending before another board. Consequently, it would have been inappropriate for \IS to
have considered them in this proeccding.
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C.

Reception Center and Monitoring

1.

Reception Center

The Allegations
Contention EX-22A alleges that a finding of reasonable assurance may not
be made because, on the day of the Exercise, LILCO and FEMA assumed that
the Nassau Veterans Memorial Coliseum was available as a reception center
for evacuees lacking special needs. In fact, that facility is not available. The
contention alleges that Nassau County has expressly refused to permit the use
of Nassau County facilities as part of, or to implement, the LILCO Plan. Because
their underlying premise is legally and factually incorrect, FEMA's conclusions
that objectives EOC 16 and Field 9, 17, 19, and 21 were met or partly met are
without basis and are invalid.24 Direct Testimony of David Harris and Martin
Mayer on Behalf of Suffolk County Concerning Contentions EX-47, EX-22A,
and EX-49 (Suffolk EX-47, EX-22A, and EX-49 Testimony), ff. Tr. 2992, at
36-37.
The objectives referenced in the contention are:
EOC 16. Demonstrate the organizational ability to manage an orderly evacuation of all or
part of the 100mile EPZ including the water portion.
Field 9. Demonstrate a sample of resources necessary to implement an orderly evacuation
of all or part of the lO·mile EPZ.
Field 17. Demonstrate the ability to mobilize, staff and activate the Reception Center in a
timely manner.
Field 19. Demonstrate through rosters the ability to maintain staffing at the Reception
Center on a 24·hour basis.
Field 21. Demonstrate the adequacy of procedures for registration, radiological monitoring,
and decontamination of evacuees and vehicles including adequate provision for handling
contaminated waste at the Reception Center.

[d. at 38.

24 The October 3, 1986 Prehearing Conference Order CII 27) provided thllthe lubstance of Contention EX-46 was
to be dealt with under Contention EX·22A. s~~ also December II, 1986 Manonndum and Order II 8. Contention
EX46 IUeges thll the Exercise danmslnted thaI the lvailabilily of the Nassau Coliseum CI) was the essential
premise of the ULCO Plan as exercised. and (b) was an cssenti.tl premise of the LERO pllyers in luanpting to
implanenlthe Plln during the Exercise. II Ilso IUeges thaI since ULCO did nOI danonslnlc during the Exercise
that il could implanenl critical aspects of its Plan if the Coliseum wen: not IVlilable, the Exercise danonslnted
that Ul.CO did not canply with 10 C.F.R. §S0.47(b)(8) and (b)(10). Ind NUREG-06S4. §§IlA.3, 1.9, 10, Ind
12; hence the cmtcntion alleges thaI I reasonable assurance finding is precluded.
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Intervenors' Position
Suffolk's witnesses attested that they were unable to address whether the basic
premise underlying FEMA's conclusions was legally correct2.5 With respect to
objectives EOC 16 and Field 9, however, they believe that it cannot be said that
an "orderly evacuation" can be accomplished if there is no facility available to
be the end point of the evacuation, In the absence of a facility where services
would be performed to protect the health of evacuees, such as monitoring them
for radioactive contamination, Suffolk's witnesses believe there is no basis for a
conclusion that an orderly evacuation would or could be implemented. [d, at
39. Finally, the witnesses noted that objectives Field 17, 19, and 21 each
expressly refer to a "Reception Center," They argue that conclusions based
upon a nonexistent facility are not valid. [d, at 40.
In their proposed findings (at 336-37) Intervenors assert that the FEMA
witnesses agreed that certain of their conclusions were no longer valid and
that the LILCO witnesses similarly conceded that FEMA had evaluated certain
functions that would not remain the same because of the unavailability of the
Coliseum.
ULCO' s Position
LILCO's witnesses testified that at the time of the February 13, 1986 Exercise,
the Nassau Veterans Memorial Coliseum was identified as the Reception Center
for evacuees in the LILCO Plan. Therefore it was included in the scenario and
activities in the Exercise. LlLCO's Testimony on Contentions EX-22A and EX49 (Monitoring at Nassau Coliseum) (LILCO EX-22A and EX-49 Testimony),
at 3-4. They argue that the Exercise tested organizational functions, not merely
resources, so that the exchange of one resource in a plan does not invalidate the
results of the Exercise. Provisions for setting up a monitoring system, training
people to monitor evacuees, transporting evacuees who need transportation
to a place where they can be monitored and, if necessary, decontaminated,
documenting the monitoring and decontamination effort, planning ahead so a
place is provided for these activities, and notifying the public were all items that
were tested in the February 13 Exercise.ld. at 4. The subsequent withdrawal by
Nassau County of the Coliseum for use in LILCO's Plan necessitated changes
in the Plan to make arrangements for other facilities to be used, Those changes,
however, are being litigated before the OL-3 Board and are outside the scope
of this proceeding. Id.

2.5 Suffolk', witnesses were both medical doclOlS. Dr. narris is the Commissioner of HCIlth Services for Suffolk
County, New York.
Services.

Dr. Mayer is Deputy Dim:tor of Public Health in the Suffolk County Depll1ment of Health
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FEMA's Testimony
FEMA testified that the Nassau County Coliseum was available for use
as a reception Center the day of the Exercise, and the fact that it became
unavailable 4 months after the Exercise has nothing to do with the results of the
Exercise. Moreover, FEMA believes that an orderly evacuation does not depend
on the specific location of a reception center, because any reception center must
be beyond the 10-mile EPZ, and evacuees would already have evacuated the risk
zone before they arrived at the reception center. FEMA Exh. 5 at 21-22. FEMA
also notes that the issue of the new reception center is being litigated before the
OL-3 Board.ld. at 22.

Staff's Position
The NRC Staff, in its proposed findings, stated that the testimony of Suffolk's
witnesses failed to address the issue admiUed and was "little more a than the
witnesses' ipsi [sic] dixit that without a facility for use as a Reception Center,
that function cannot be accomplished." Staff went on to point out that the
FEMA Report found that the Reception Center at the Nassau Coliseum was fully
mobilized by 10:15, that the capabilities for 24-hour staffing were demonstrated,
and that procedures for monitoring evacuees were generally good. Staff Proposed
Findings 391 and 392 at 139-40; see FEMA Exh. 1 at xvii, xix, and 7981. Moreover, Suffolk failed to present any evidence that would show the
Coliseum as a Reception Center to be any different from any other large facility
that could be used as a Reception Center. Staff Proposed Finding 390 at 139.

Conclusion
We agree with FEMA, the Staff, and LILCO. The fact that 4 months after
the February 13 Exercise the Nassau Coliseum was made unavailable for use in
LILCO's Plan does not invalidate the findings ofFEMA during the Exercise. The
Nassau Coliseum was the designated Reception Center on the day of the
Exercise, and there is no evidence to suggest that LERO's performance there
would be any different from LERO's performance at another facility. As Staff
points out, there is no evidence that there is anything unique about the Nassau
Coliseum as a Reception Center. We conclude, therefore, that Contentions EX22A and EX-46 are without merit.
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2.

General Population Monitoring

The Allegations
Contention EX49 alleges that during the Exercise, LERO demonstrated
that it has insufficient staffing and equipment to perform the necessary registration, monitoring, and decontamination of evacuees to comply with 10
C.F.R. § 50.47(b)(1), (b)(8), and (b)(10). The contention is divided into three
subparts, each of which will be considered separately. Suffolk EX-47, EX-22A,
and EX-49 Testimony at 40.
Contention EX49A, which subsumes Contention EX-31, notes that the
LILCO Plan requires LERO's personnel assigned to radiological monitoring
to monitor one evacuee every 90 seconds. It alleges that during the Exercise,
monitoring frequently took up to 5 minutes per evacuee. At that monitoring
rate, Suffolk contends that the seventy-eight monitors assigned to the Reception
Center could monitor only 11,232 evacuees in 12 hours. NUREG-0654 § IIJ.12
requires that evacuees be registered and monitored within 12 hours. Suffolk EX47, EX-22A, and EX49 Testimony at 40. The contention notes that LERO's
simulated EBS messages advised all evacuees from zones A, B, F, G, K, and Q,
more than 100,000 individuals, to report to the Nassau Coliseum for radiological
monitoring. Such a number of anticipated evacuees could not be monitored
within 12 hours. Id. at 4041.
Contention EX49B alleges that features of the "alternate" monitoring plan
specified in OPIP 4.2.3, § 5.11, which involve telephoning the Institute of Nuclear Power Operations (INPO), other power plants, and other entities to obtain additional monitoring personnel, were not implemented during the Exercise.ld. at 41. Thus there was no demonstration of the capability of those entities either to provide the personnel or equipment needed or to provide them
in a timely manner. Id.: see FEMA Exh. 1 at 81. Intervenors conclude that
the Exercise provides no basis to find that the alternate monitoring plan can
be implemented or, if it can be, that it would result in an ability to perform
the necessary monitoring of the number of evacuees expected to report to the
Reception Center. Suffolk EX47, EX-22A, and EX49 Testimony at 41.
Contention EX-49C deals with voluntary evacuees who might go to the
Reception Center to seek radiological monitoring. It was litigated and considered
with Contentions EX-22F and EX-44.

Intervenors' Position
Suffolk's witnesses testified that the two FEMA evaluators assigned to
observe the radiological monitoring at the Reception Center both noted that
the LERO monitors spend 4-5 or 4-6 minutes per person, which is considerably
longer than the 90 seconds called for in the procedures. Id. at 45. They believe
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that the 90-second monitoring rate is essential if there is to be any reasonable
ability to process evacuees through the center in a timely manner. They attest
that if one assumes that only 32,000 evacuees arrived at the Reception Center for
radiological monitoring, it would take the seventy-eight LERO monitors 10.25
hours to monitor them at the rate of one every 90 seconds, provided no one took a
break.26ld. at 46. Suffolk's witnesses argue that if some evacuees take more than
90 seconds to monitor and if the monitors take reasonable breaks, LERO would
not meet the 12-hour monitoring requirement contained in NUREG-0654. ld.
Further, they quote a FEMA admission stating that, based on its evaluation of
LERO's performance during the Exercise, FEMA inferred that LERO did not
have sufficient personnel to handle evacuees in excess of 32,OOO.ld. at 46-47.
Suffolk's witnesses further argue that with tens of thousands of people lined
up waiting long periods of time to be monitored, contamination could easily
be spread, for example by children who may not know they should not touch
persons or things prior to being monitored, or who may be unable to refrain
from doing so. In addition, the witnesses state, people will need to eat and
use restrooms and other facilities, which could also result in the spread of
contamination. ld. at 47. Rlrthermore, they argue that anxiety levels will be
high when the evacuees reach the Reception Center because they may have
been exposed to radiation during their evacuation. Suffolk believes their anxiety
levels will rise even more, potentially to the point of panic, if they are forced
to wait long periods of time before they are monitored. ld. at 47-48.
Suffolk stated that during discovery depositions LILCO witnesses asserted
that during a real accident, LERO monitors would perform their jobs faster
than they did during the Exercise. ld. at 48. Suffolk's witnesses suggest that if
the pressure of a real accident caused LERO monitors to work faster, there
would be reason to be concerned about the accuracy and adequacy of the
monitoring. They believe that, if anything, the knowledge that people were
potentially really contaminated should make the monitors be more careful rather
than cause them to speed up. They point out that individual citizens, having no
monitoring equipment of their own, would have no way of knowing if they are
contaminated except through the LERO monitors. ld. at 49.
Suffolk's witnesses testified that the allegation of Contention EX-49B that
the alternate monitoring plan for evacuees was not implemented or demonstrated
during the Exercise was based on a statement in the FEMA Report that the
alternate evacuee monitoring plan was not evaluated at the Exercise. Suffolk
EX-47, EX-22A, and EX-49 Testimony; see FEMA Exh. 1 at 81. They state,
26 We checked this

calculltion and found it to be colICCt. Because Suffolk suted that LERO·, EBS message
advising people to report to the Reception Center actually add=sed 100.000 evacuees. we calculated how long
it would take Icventy.eight moniton to monitor that many people at the ntc of 90 seconds per person. It would
take them slightly over 32 houn. provided they took no brca\cs. Obviously. to monitor that msny people in 12
houn. LERO needs fu marc than acventy·eight moniton.
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however, that apparently there were telephone calls during the Exercise to
INPO and simulated calls to other organizations to request additional monitoring
personnel, but none of these organizations participated in the Exercise or
actually provided personnel. Suffolk EX-47, EX-22A, and EX-49 Testimony
at SO. Consequently, Suffolk argues that the Exercise provides no basis for
concluding that additional personnel would be available or could get to the
LILCO Reception Center in a timely manner. [d. at SO-51.
Suffolk's witnesses conclude by arguing that LERO failed to demonstrate
during the Exercise that it could monitor, register, and decontaminate the
large numbers of individuals that must be expected at a reception center.
Consequently, Suffolk believes that the Exercise provides no basis for concluding
that Exercise objective Field 21 was met or even partially met. Moreover, since
on several occasions LERO monitors were not able to perform their monitoring
function in the time prescribed by their procedures, Suffolk thinks that there is
no basis to conclude that LERO could do so in an actual emergency. [d. at 51.

ULCO's Position
LILCO's witnesses testified that occasions when monitoring took up to 4 or 5
minutes occurred only a few times when federal evaluators were the individuals
being monitored. LILCO EX-22A and EX-49 Testimony at 8-9; Tr. 2777-78.
Consequently, they believe that 32,000 evacuees could be monitored within 12
hours. [d. at 9. They testified that the whole-body frisking technique used by
the monitors can be accurately accomplished in an average of 90 seconds or
less per person. /d.; Tr. 2774-75. Moreover, they state that the FEMA Report
makes it obvious that the vast majority of the monitoring at the Reception Center
was completed in 90 seconds or less per person during the Exercise. LILCO's
witnesses believe that the fact that there were relatively few evacuees (simulated)
to be monitored, as a result of which the monitors were under no pressure to
perform their jobs expeditiously, caused the monitors to scan more slowly than
was necessary. LILCO EX-22A and EX-49 Testimony at 9.
LILCO believes that a modified monitoring technique provided in OPIP 4.2.3,
§5.1l (Rev. 6), would have enabled 100,000 people to be monitored on the
day of the Exercise. The modified monitOring technique calls for monitors
to monitor the hands and thyroid of the driver of each car coming to the
Reception Center and to take a swipe sample of the car hood and wheelwell.
The result of these observations determine whether additional monitoring is
indicated. This modified monitoring was initiated during the Exercise when
it was learned that approximately 100,000 evacuees had been directed to the
Reception Center. LILCO's witnesses believe that the 100,000 evacuees could
have been monitored the day of the Exercise by utilizing the modified monitoring
technique. [d. at 10; Tr. 2787-2801 (Watts).

138

With regard to Contention EX-49B, LILCO's witnesses testified that INPO
provides for mutual aid by participating utilities in a radiological emergency. It
maintains a 24-hour emergency number for requests for assistance. Because
INPO's agreement is with LILCO and not LERO, the initial requests for
assistance by LERO are relayed through the LILCO EOF. Subsequently, LERO
and INPO communicate directly. LILCO EX-22A and EX-49 Testimony at 11.
On the day of the Exercise, The Manager of Local Response requested at
approximately 12:00 that. the EOF contact INPO and make arrangements for
additional monitoring resources. At approximately 12:30, INPO called the LERO
EOC and was informed by the Manager of Local Response of the potential need
for assistance. At 13:00 the Manager called INPO and was told that eightyeight people from five utilities would be available in about 6 hours. At 13:40
the Manager called INPO again and requested 200 more people. At 14:45,
INPO called and told LERO that the additional people would be available in
approximately 12 hours.27 [d. at 11-12. When asked whether this information was
valid, witness Weismantle replied in the affirmative. He stated that during the
January 30, 1986 practice exercise LERO requested assistance from INPO, and
INPO actually contacted senior management personnel at numerous utilities to
obtain details on the numbers of personnel actually available and their expected
arrival times. INPO used those data on February 13 because it felt it would be
inappropriate to call the utilities again after only 2 weeks. [d. at 12.
FEMA's Findings

FEMA found that the facilities at the Reception Center were capable of
handling 32,000 evacuees within the required 12-hour time limit. FEMA Exh. 1
at 80; FEMA Exh. 5 at 29; Tr. 7723-24. FEMA's witnesses acknowledged
that the overly long monitoring sessions occurred when the individual being
monitored was a FEMA evaluator. FEMA Exh. 5 at 29; Tr. 7729. Nevertheless,
FEMA asSigned an ARCA to the fact that on several occasions radiological
monitoring took 4 to 5 minutes per individual, and recommended that all
monitoring personnel assigned to the Reception Center be trained to monitor
individuals within 90 seconds as prescribed in the LERO procedures. FEMA
Exh. 1 at 81. On cross-examination, the witnesses pointed out that LILCO's
modified procedure for monitoring evacuees in excess of 32,000 was acceptable
as an ad hoc solution, and that it was not evaluated at the Exercise. Tr. 7721-23
(Keller).

XI At least lane of these phone calls were observed by the FEMA evaluaton. The FEMA witnesses. however.
testified thll they had no way of knowing whether the calls were really being made to INPO and other utilities or
whether they were just simulated calls. Tr. 7734-39.
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FEMA also noted that the decontamination facility at the Reception Center
was set up according to the Plan and that the operational activities generally
ran well. On one occasion, however, the FEMA evaluators observed that an
evacuee with a contaminated hand (simulated) was told to don plastic booties,
which could have resulted in their contamination. Then he was told to put on
anticontamination gloves after he had put his booties on using his contaminated
hand. FEMA noted that the booties were not necessary, because his feet were not
contaminated. This faulty decontamination procedure was rated an ARFI, and
FEMA recommended that the decontamination staff be given additional training
on evacuee decontamination procedures. [d.

Staff Position
In its proposed findings the Staff agreed with FEMA's recommendation that
additional training be given the decontamination personnel. It did not, however,
see this problem as rising to the level of a fundamental flaw in LILCO's Plan.

Conclusion
We agree with FEMA and the NRC Staff on the monitoring time and decontamination issues. Since from the evidence before us we can identify only three
instances of monitors spending 4 to 5 minutes monitoring an individual, and all
three of those were FEMA evaluators, we do not find that the monitoring time
problem rises to the level of a fundamental flaw. Nor were the faulty decontamination procedures used with one evacuee of sufficient severity to reflect a
fundamental flaw in the Plan. We join FEMA and the Staff in recommending
additional training for the monitoring and decontamination personnel, however,
so that the minor flaws that occurred during the Exercise will not be repeated in
the future. We conclude that the Exercise demonstrated that LERO can monitor
up to 32,000 people within a 12-hour period as it is required to do. See the
concluding PIO, LBP-85-31, 22 NRC 410,422-23 (1985).
A more difficult issue emerged from the testimony on LERO's ability to
monitor in excess of 32,000 evacuees. The concluding PIO obligates LILCO to
plan for monitoring all evacuees who seek it. [d. at 430-31. The question of the
number of evacuees that LILCO should provide for is currently pending before
the OL-3 Board. During the Exercise, the population of the zones advised to
seek monitoring totalled about 100,000. LILCO's testimony that its modified
monitoring plan could have accommodated this number in a 12-hour period
stands uncontradicted. However, during the Exercise, LERO sought assistance
in performing the monitoring task through the Institute for Nuclear Power
Operations (lNPO). LILCO's witnesses testified that at 13:00 hours LERO was
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advised by INPO that an additional eighty-eight radiological monitors would be
there in 6 hours. i.e.• at 19:00 hours. After requesting an additional 200 to assist
in monitoring the expected 100.000 evacuees. INPO advised LERO at 14:45
that it would take 12 hours for them to arrive. i.e.• they would arrive at 02:45
the next morning. Clearly. if these additional monitoring personnel were needed
for large numbers of evacuees, it would be difficult or impossible for LERO to
comply with NUREG-0654 §nJ.I2. which states:
12. Each organization shall describe the means for registering and monitoring of evaruees
at relocation centen in host areas. The penonne1 and equipment available should be capable
of monitoring within about a 12 hour period all resident and transients in the plume exposure
EPZ arriving at relocation centeno

In their proposed findings on this issue (at 350-52). Intervenors take the
position that we must reject LILCO's position that it adequately demonstrated
the ability to implement its alternative monitoring system because FEMA
did not evaluate LERO's performance in this regard. We believe that this
position misperceives our charter. which is to determine whether the Exercise
demonstrated fundamental flaws. not whether LILCO adequately demonstrated
each element of its Plan called into play by the Exercise. While. on this record,
we cannot conclude that the ability to monitor in excess of 32.000 evacuees
in 12 hours was adequately demonstrated. neither can we conclude that the
demonstration that took place revealed a fundamental flaw in this regard. Clearly.
the additional monitors from INPO at best would have arrived late in the
monitoring process and. by themselves, probably would not have been in time
to enable LERO to monitor 100,000 evacuees in 12 hours.u However. LILCO's
uncontradicted testimony is that its alternative monitoring system could have
accommodated the 100,000 in 12 hours. We suspect that that system, if help
from the INPO personnel were available, might have come close to achieving
that goal.

3.

Registration, MoniJoring, and Decontamination/or Special-Facility
ElrlCUeeS

The crux of Contention EX-47 is that the Exercise provides no basis for evaluating the adequacy or implementability of LILCO's proposals for registration,
radiological monitoring. or decontamination of the evacuees from special facil-

28 The timeliness of the arrival of these monitors depends to lome degRle at when the 12-hour period begins to run. The EBS message rceommending that this number of evacuees ,celt monitoring was approved
at 13:4S. Tr. 254244 (Weismantle); Attach. B to ULCO', Testimony on Contentions EX-38 and EX-39.
fr. Tr. 3300. U the period begins at that time or sometime after. these monitors would have had a IUbstantial
impact before the 12 hours expired.
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ities who would be transported to special reception centers during a Shoreham
accident. It is premised on the NUREG-0654 requirement of an ability to register and monitor evacuees at reception centers within approximately 12 hours,
as well as other cited regulations requiring an ability to implement an evacuation of mobility-impaired EPZ residents. It is undisputed that, during the Exercise, LERO personnel did not separately demonstrate the registration, monitoring, or decontamination of special-facility evacuees. LILCO EX-47 Testimony,
ff. Tr. 2879, at 2; Tr.7740 (KowiesJd); Suffolk EX-47 Testimony, ff. Tr. 2992, at
8. Furthermore, there was no dispute that Revision 6 of the LILCO Plan, which
was exercised, contains no detailed procedures concerning how evacuees sent
to special reception centers would be registered, monitored, or decontaminated.
Contention EX-47 also alleges in Subparts A-E, that a LILCO proposal in
Revision 7 of its Plan, generated after the Exercise to address the lack of planning
for special-facility residents, was inadequate, unworkable, potentially dangerous,
and failed to take into account the practical realities involved in dealing with and
caring for individuals with special needs. This proposal has been superseded. See
LILCO Brief at 126. Consequently, we do not rule on Contention EX-47A-E.
Intervenors' position is that the Exercise revealed the existence of a fundamental flaw in the LILCO Plan - the failure of the Plan to include implementable provisions for registering, monitoring, and decontaminating specialfacility evacuees - because this capability was not demonstrated during the
Exercise. Thus Intervenors contend that the Exercise results preclude a finding
of reasonable assurance that LILCO could or would adequately evacuate, or
register, monitor, and decontaminate special-facility residents in the event of
a Shoreham emergency. See generally Harris and Mayer, ff. Tr. 2992, at 8-9,
21-22.
LILCO points out that Intervenors have not raised any issue under this
contention which is related in any way to the Exercise. LILCO Reply Findings,
Vol. 1, at 48-49.
FEMA's witnesses testified that objective Field 21 specifically limited its
evaluation to the Reception Center which, at the time of the Exercise, was
the Nassau Coliseum. FEMA Exh. 5 at 26. FEMA found that the objective
of demonstrating procedures for the registration, radiological monitoring, and
decontamination of evacuees and vehicles, including adequate provisions for
handling contaminated wastes, was partly met at the Reception Center (Field
21). FEMA Exh. 1 at 80.29 FEMA's witnesses further testified that the exercise
objectives did not include any demonstrations of registration, monitoring, and
decontamination of evacuees from special facilities who would have been
transported to reception centers other than the Nassau Coliseum. FEMA Exh. 5
29 We discuss FEMA', findings on Field 21 in our consideration of Contentions EX·22A and EX-49A and EX49B. That discussion need not be repeated here.
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at 26. Objective Field 13 pertains to the demonstration of resources necessary to
effect an orderly evacuation of the institutionalized mobility-impaired individuals
within the EPZ. FEMA's evaluation of that objective was addressed in response
to Contention EX-21D. [d.
In its proposed findings, the NRC Staff agrees with FEMA that the February
13, 1986 Exercise objectives did not include a demonstration of registration,
monitoring, and decontamination of evacuees from special facilities. Staff Proposed Finding 379 at 134; see Tr. 8532 (Keller, FEMA witness). Staff argues
that since these functions were not exercised, it must follow that the Exercise
did not demonstrate a fundamental flaw in the Plan with regard to these functions. Staff Proposed Finding 380 at 135. Moreover, Staff argues that neither
objective Field 13 nor 21· required a demonstration of registering, monitoring,
and decontamination of mobility-impaired individuals at the Reception Center. [d. In addition, Staff points out that the PIO adequately treats LILCO's
failure to designate reception centers for special-facility evacuees.30 Staff Proposed Finding 381 at 135.
Conclusion on Contention EX-47. We agree with the NRC Staff and FEMA.
The registration, monitoring, and decontamination of special population evacuees was not one of the objectives in the February 13, 1986 Exercise. Nor do
we find tharFEMA's failUre to require these functions as objectives of the Exercise indicates that FEMA's review procedures are defective. We also agree
that Intervenors' perception of the scope of objectives Field 13 and 21 was
incorrect; those objectives do not apply to special population evacuees. Moreover, Intervenors are incorrect in their position that the failure to demonstrate
the capability to register, monitor, and decontaminate special-facility evacuees
precludes a finding of reasonable assurance. That position would be correct only
if such a demonstration had been called for by the Exercise objectives. We conclude, therefore, that Contention EX-47 is without merit.
D.

Protective Action Decisionmaking

Contention EX-36 alleges that LERO personnel made protective action
recommendations that were inappropriate and failed to consider alternative
protective measures that could have resulted in more dose savings; consequently
LILCO failed to satisfy Exercise objectives EOC 8 and 12. Specifically, the
contention alleges that EBS messages broadcast every 15 minutes between 12:06
and 15:48 contained the recommendation that persons in the downwind zones
(A-M, Q, and R) leave their homes and evacuate. It alleges, further, that
30 In the PID. the 01,3 Boud ruled: ""II will be necessary for LILCO to identify reception ""leIS for special
facilities that could be evacuatc4 in an cmCQI=y at Shoreham and to support this identification with lCllCIS of
agreement prior to operation of Shoreham at full power." 21 NRC at 840.
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documents generated in the EOC fail to show that LERO personnel in the EOC
ever considered whether the recommendation to evacuate continued to be the
most appropriate protective action throughout this entire period of time. The
contention alleges that while these messages were being broadcast, the EOF
was projecting a wind shift to occur about 15:00, which would carry the plume
away from the original downwind zones. In light of that projection, it may have
been more appropriate for people who had not left their houses by 14:00 or
15:00 to remain sheltered until after the wind shift occurred. They could then
evacuate with less exposure and smaller doses. Finally, the contention alleges
that the failure to consider such an alternative was significant because the LERO
players knew that as of 14:40 there were still 20,550 people who had not yet
evacuated. Direct Testimony of Gregory C. Minor on Behalf of Suffolk County
Concerning Contention EX-36 (Suffolk EX-36 Testimony), ff. Tr. 2612, at 4-5.
Exercise objectives EOC 8 and 12 state:
EOC 8: Demonstrate that the appropriate official is in charge and in control of an overall
coordinated response including decisions on protective action recommendations.
EOC 12: Demonstrate the ability to receive and inteIpret radiation dosage projection
information. and to determine appropriate protective measures. based on PAGs31 and
information received from the Brookhaven Area Office (BHO).

FEMA Exh. 1 at 9-10.
Suffolk's witness testified that specific factors that should be considered prior
to the recommendation of protective actions are set forth in OPIP 3.6.1, as
follows:
The dose saving effectiveness of protective actions can be influenced by many variable
factors such as expected duration of the releases. involved population. weather conditions.
projected evacuation times. and plant conditions. Whenever possible. the factors shall all be
considered prior to the recommendation of protective actions.

Suffolk Exh. 1 at 7-8, ciling OPIP 3.6.1, § 3.1. In addition, OPIP 3.6.1 describes
actions to be taken by the Nuclear Engineer using data concerning plant
status, meteorological conditions, survey data, dose projections, release data,
and evacuation time estimates to determine protective action recommendations
for review by the Radiation Health Coordinator. [d. at 8, and Attachs. 2, 3,
and 4; LILCO's Testimony on Contention EX-36 (Wind Shift) (LILCO EX-36
Testimony), ff. Tr. 2364, at 5-6.
The information available to EOC personnel during the Exercise included:
data on plant conditions, including projected release rates and measurements;

31 PAGs is the abbreviation for EPA Protective Action Guides.
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dose projections and proteCtive action recommendations from the EOF; current
and projected meteorological data, including wind direction; and smear and air
samples from field surveys. [d. at 9-10; Tr. 2480-83.
At 10:10 on the day of the Exercise, LERO's Director of Local Response
made the initial evacuation decisions for zones A-M, Q, and R after consulting
with the Nuclear Engineer, the Radiation Health Coordinator, the Manager of
Local Response, and the person simulating the County Representative in the
EOC. He was advised by the Nuclear Engineer that if the situation at the plant
continued there could be a core failure and dramatic release of radioactive
material. Applying the guidance set forth in Attachs. 5 and 6 of OPIP 3.6.1,
the Director of Local Response, Radiation Health Coordinator, and Manager
of Local Response conferred and agreed that the appropriate protective action
was the evacuation of zones A-M, Q, and R. LILCO EX-36 Testimony at 6-7;
Tr.2414-18.

[ntervenor's Position
Suffolk's witness, Mr. Minor, testified that at the time the evacuation
recommendation was made, the Radiation Health Coordinator had not performed
computer calculations using release data to determine appropriate protective
action recommendations, although the EOC did perform a calculation using
hypothetical release data shortly afterwards and another later using data from
the Exercise scenario. Suffolk EX-36 Testimony at 10. When the evacuation
recommendation was made at 10:24, the wind was blowing from the ENE toward
the WSW at 5 miles per hour, and it was projected to shift about 18:00 to blow
from the WNW toward ESE. [d. at 11. At 11:46 the Director of Local Response,
on the recommendation of the Radiation Health Coordinator, decided to extend
the evacuation recommendation to include zones N, 0, P, and S, because of
the expected wind shift and the long duration of the anticipated release. [d. at
11-12.
The meteorological data changed with respect to the timing of the projected
wind shift As of 10:29 the wind shift was expected about 16:00. As of
11:09 the shift was predicted between 15:00 and 18:00. Finally, at 11:52 it
was projected that the wind shift could occur as early at 15:00. Release data
and dose projections also changed during the accident The initial evacuation
recommendation was based on plant condition and a single reading from
the plant's reactor building standby ventilation system. Subsequently, field
survey data from air and smear sampling as well as additional dose projections
became available. [d. at 13. According to witness Minor, the Radiation Health
Coordinator recorded the results of a smear reading taken at 14:00,7 miles WSW
of the plant; the reading was 2700 cpm/cm2. [d. at 17. At 12:45, he recorded an
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air dose of 3130 mR/hr located 0.5 mile downwind of the plant, and at 12:10
another air dose reading of 180 mR/hr 2 miles WSW of the plant. [d. at 18.
People in the original downwind zones were subject to both a ground dose
and a cloud dose once the plume arrived over these zones and before the wind
shift. Witness Minor testified that in a car they would receive no shielding from
the cloud dose and only a small reduction in ground dose. In the average house,
on the other hand, they would have received a 30% reduction in cloud dose and
an 80% reduction in ground dose. After the wind shift, these individuals would
continue to receive a ground dose but a smaIIer potential cloud dose. [d. at
17. Witness Minor acknowledged, however, that the appropriate dose pathway
for consideration in assessing the protective actions was the child thyroid
inhalation dose, and that the 0.7 reduction for cloud dose and 0.2 reduction for
ground dose do not necessariiy apply to the child thyroid dose pathway. Tr. 261516.
Witness Minor stated that "EBS messages repeated every 15 minutes from
10:23 through the end of the Exercise recommended that people in the original
downwind zone should evacuate if they had not already done so." He alleges
that these messages went out without any apparent calculation based on updated
data or other confirmation that evacuation was still the response that would
likely result in maximum dose savings. Suffolk EX-36 Testimony at 18. When
LERO personnel learned that 20,000 people in the original downwind zones had
not left their homes as of 14:40, with a projected wind shift away from those
zones anticipated about 15:00, Suffolk's witness believes that LERO should
have reassessed the relative dose savings from sheltering versus evacuation.32
[d. at 18-19. He does not attest that LERO should have necessarily rescinded
the original evacuation recommendation, but rather that LERO should have
performed updated calculations of relative dose savings from sheltering versus
evacuation. [d. at 19. He admits that the decision to continue with evacuation
may have been correct, but he contends LERO never performed an analysis
that would justify its decision. [d. at 20; Intervenors' Proposed Finding 455 at
314-15.
In addition, witness Minor believes that rather than relying throughout
an accident on precalculated evacuation times for the dose calculation, the
Radiation Health Coordinator should analyze the real data on traffic. For
example, when the roadway impediments became known to LERO, the Radiation

32 In Ihe Intervenors' proposed findings, ULCO', witness Watts. LERO', Radiatim Heallh Coordinator during
Ihe Exercise, is alleged to have acknowledged lhat Ihe effect of shelter on ovcnll dooe savings "c:mtinucs for at
least six hoors." InteJVcnors' Finding 463 at 321. Dose reduction ligures, wilh which witncss Watts agreed during
cross-examination, are quoted for ,ucccssivc hours from 1 to 6. These dose reduction ligures, however, do not
reflect a dooe savings Ihat "c:mtinucs" for 6 hours; in fact, Ihe dose reductim during Ihe 6-hoor period is based
on • 50% dose saving during Ihe lim hour and none Ihereafter, IS witness Watts attcmp!Cd to make clear during
his cross·cxaminatim. Tr. 2489·90.
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Health Coordinator should have been consulted. Suffolk EX-36 Testimony at 21.
Additionally, LERO was continuing to recommend evacuation of the original
downwind zones at 15:45 when evacuees could have been delayed in traffic by
impediments; it may have been more dose-saving to keep them in their homes
for a few more hours and then ask them to leave when the plume was no longer
in the vicinity. [d. at 22.
ULCO' s Posilion

LERO's Radiation Health Coordinator testified that it is not correct that he did
not perform updated calculations throughout the Exercise. He attested that they
ran computerized dose projections at the EOC throughout the Exercise. LlLCO
EX-36 Testimony at 7; Tr. 2425-40. Moreover, a wind shift projected for
sometime between 15:00 and 18:00 was not a sufficiently compelling reason to
change the protective action from evacuation to sheltering, because other factors
unequivocally indicated that continued evacuation was appropriate. LlLCO EX36 Testimony at 8.
The other factors that had to be considered were, first, the fact that LERO
knew it was faced with a probable long-term release. The release was projected
to continue for approximately 9 hours. Tr. 2445. Second, plant release rates
and offsite dose rates resulting from the exercise scenario reached much higher
levels than those assumed earlier in formulating the original decision to evacuate. Tr. 2508-09; Intervenors' Proposed Finding 296 at 114. Third, sheltering
would not have been an effective protective action for people who had not left
their homes by 14:00 or 15:00, because by then their homes had already been
immersed in the plume for at least an hour, and there was substantial contamination in the downwind portions of zones A-M, Q, and R. LlLCO EX-36
Testimony at 8; Tr. 2419-20; Tr. 2445, 2447.
The degree of protection offered by sheltering depends upon the source of
the radiation. fur a thyroid dose received by inhalation, the protection afforded
by sheltering in a house decreases as outside air infiltrates into the house. LERO
considered the critical dose pathway to be the child thyroid dose. After a house
has been in a plume for over an hour, the inside air can become almost as
radioactive as the outside air. Moreover, sheltering was never advised and,
consequently, ventilation controls probably had not been implemented in many
of the occupied houses, which would render them an ineffective shelter even
more quickly.33 By 14:40 the houses in the downwind area had been immersed
33 Ventilation control in houses was not recanrnended during the Exm:ise because sheltering was never recommended. A ventilation control recommendation is part of the EBS message only when sheltering is the protective
action recommendation (PAR). Tr. 2494. This Board believes tha' house ventilation control should be recOOlmended in EBS messages whenever there has been a release of ndioactive material to the atmosphere. regardless
of whether the principal PAR is evaruation or sheltering.
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in the plume for at least an hour and there was substantial contamination in the
area; hence homes no longer afforded effective protection from inhalation of
radioactive iodine. LILCO EX-36 Testimony at 10; 'fr. 2488-94; 2511-12. If
the remaining population had sheltered and waited until after the wind shift to
evacuate, the dose actually received would have been greater than that received
with evacuation. LILCO EX-36 Testimony at 10-11; 'fr. 2505-07, 2519.
After the initial recommendation, the Radiation Health Coordinator performed periodic calculations based on information being received at the EOC
which showed that plant releases and resulting dose projections would be much
higher than first projected. LILCO EX-36 Testimony at 4, 7, Attachs. D, E,
and F; 'fr. 2446, 2451-52, 2508 (Watts). As a result, the Coordinator concluded
that there was no reason to perform additional calculations to see if sheltering rather than evacuation should be recommended. Tr. 2508-09 (Watts). The
EOC protective action decisionmaking team continued to receive and exchange
information on weather conditions (including wind shift projection) and road
conditions during the day. 'fr. 2566, 2594 (Weismantle); 'fr. 2604 (Kessler);
'fr. 2568-71 (Watts). The projected wind shift led, in fact, to the recommendation to evacuate additional zones at 11:46 a.m. 'fr. 2567 (Kessler). Monitoring
of the situation continued in order to confirm the validity of earlier evacuation
decisions. 'fr. 2576 (Watts).
In addition to the foregoing considerations, LILCO's witnesses testified that
if LERO had changed its protective action recommendation from evacuation
to sheltering when large numbers of people were already evacuating, it would
have created public confusion. Both evacuees and persons sheltering would have
heard that others in their geographical area were being advised to engage in a
different protective action. Consequently some evacuees may have sought shelter
and some people advised to shelter may have begun to evacuate. Still others may
have waffled, starting one protective action and then changing their minds and
beginning the other. In the judgment of LILCO's witness Mileti, the purpose
of emergency planning is to minimize the potential for confusion in emergency
response. LILCO EX-36 Testimony at 12-13; Tr. 2529-33; Intervenors' Proposed
Finding 295 at 114.
LILCO's witnesses believe that evacuation was clearly the appropriate protective action, given the probability of a long-term release. LILCO EX-36 Testimonyat 15-16; Intervenors' Proposed Finding 296 at 114. Indeed, FEMA in
its postaccident assessment found that appropriate protective action recommendations were made by EOC personnel. LILCO EX-36 Testimony at 15-16; see
FEMA Exh. 1 at 30-31.
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FEMA's Testimony
FEMA testified that LERO personnel made appropriate protective action
recommendations, both with respect to the original evacuation recommendation
issued at 10:24, and the second evacuation recommendation issued at 12:00 in
anticipation of the wind shift. FEMA Exh. 5 at 24-25. The NRC Staff agrees that
LERO's Radiation Health Coordinator used good judgment in making protective
action recommendation decisions and made proper recommendations based on
the consideration of appropriate factors. Staff Proposed Findings 251-260 at
91-95.

Conclusion
The Board finds the evidence presented by LlLCO's witnesses to be persuasive on Contention EX-36. We agree with Intervenors' that "the consideration
of the relative dose savings from alternative protective actions is the fundamental premise and basis of LlLCO's protective action recommendation procedure .••.tt Suffolk EX-36 Testimony at 21-22. We find that LERO engaged in
that process in a fundamentally sound manner.
According to the findings in the PIO, sheltering would provide a 50%
thyroid dose reduction for the first hour and much less after that time. See
PIO, 21 NRC at 772-74. LERO personnel in the EOC did consider updated
information and based their recommendations on adequate evaluations of this
information. Specifically, they considered the fact that the actual releases
were several times greater than those they had assumed when the evacuation
recommendation was made initially; in light of this fact LERO decided that
it was appropriate to get the people out. and we agree. Moreover, by 14:40,
when LERO learned of the people remaining in the downwind zones, their
homes had already been immersed in the plume for an hour or morc and hence
sheltering afforded little protection from inhalation of radioactive iodine. In
addition, we agree that a recommendation to shelter at 14:40 when much of the
population in the original downwind area was already responding to the earlier
recommendation to evacuate would have caused confusion. We find Contention
EX-36 to be without merit.

E.

Public Information

1.

Overview

These contentions are closely related and were heard together. In Contention
EX-38, Intervenors argue that the Exercise demonstrated that LERO was unable
to provide timely, accurate, consistent., and nonconfusing information to the
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news media at the ENC, thus failing to implement § 3.8.B and OPIP 3.8.1
of the LILCO Plan. Contention EX-39 alleges that the Exercise revealed that
LILCO is incapable of dealing with rumors or responding to inquiries from
the public during an emergency as required by 10 C.P.R. § 50.47(b)(7) and
NUREG-0654 § II.G. Intervenors believe that the Exercise demonstrated that
there are fundamental flaws in the Plan as it relates to LERO's public information
functions.
The Emergency News Center (ENC) Exercise objectives that Intervenors
assert were not satisfied are:
1. Demonstrate the ability to mobilize staff and activate LERO flDlctions at the ENe in a
timely manner;
3.

Demonstrate the ability to brief the media in a clear, accurate, and timely manner;

4. Demonstrate the ability to share information with other agencies at the ENe prior to its
release;

S. Demonstrate the ability to establish and operate rumor control in a coordinated manner,
and
6. Demonstrate that the ENe has adequate space, equipment, and supplies to support
emergency operations.

The LILCO and Suffolk witnesses hold different views concerning the media's role during an emergency. While LILCO witnesses cite the importance
of providing accurate information to the media, they believe that the top priority in an emergency public information network is the Emergency Broadcast
System (EBS), which uses EBS network radio broadcasts to disseminate emergency information directly to the public. LILCO EX-38 and EX-39 Testimony,
ff. Tr. 3207, at 8. LILCO attempts to focus the public's attention on the EBS
messages because they contain the information that is essential to the public,
such as the status of the emergency, the potential risk associated with emergency events, and protective action recommendations. [d. at 8-9; Tr. 3236,
3261 (Mileti). LILCO witnesses assert that the primacy of the EBS network in
the overall emergency public information scheme is underscored by the NRC
requirement that EBS messages go out in 15 minutes (LILCO EX-38 and EX39 Testimony at 9; Tr. 3234 (Daverio», and by the lack of any comparable
requirements for press conferences or news releases.
In LILCO's view, other means of communicating emergency information
to the public are of secondary importance when compared with EBS messages. LILCO EX-38 and EX-39 Testimony at 12. Thus, although the LILCO
Plan provides detailed procedures for operating a news center, conducting joint
LILCOILERO press conferences, and disseminating both LERO and LILCO
news releases, the LILCO witnesses consider these functions a less important
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means of communicating emergency information to the at-risk public. ld. They
view the media mainly as a vehicle to follow up and elaborate on EBS messages. ld. at 13. LILCO witnesses testified that the media's primary function
during an emergency is to cover the event, not to provide information to enhance the public's health and safety. Tr. 3357 (Pauerson).
Intervenors assign much more importance to the media's role in an emergency
situation. Suffolk witnesses testified that it is the media's responsibility "to
provide the public with timely. precise and easily understood information on the
basis of which members of the public can make rational individual decisions
on the best course of action to insure their personal health and safety." Suffolk
EX-38 and EX-39 Testimony, ff. Tr. 3786. at 38. Intervenors assen that LILCO
has put too much emphasiS on the EBS system (fr. 4087, 4089-90 (Rowan».
and that "the media is now and would be in a crisis the primary conduit to
the public." Suffolk EX-38 and EX-39 Testimony at 88. In short, Intervenor
witnesses argue that LILCO "does not understand the media, does not really
want to deal with the media, and does not comprehend how good media relations
would be essential in a real crisis." ld. at 79.
FEMA in general agrees with LILCO that the EBS system is the "primary
means of giving necessary emergency information to the public." FEMA Exh. 5
at 32. Staff, citing 10 C.F.R. § 50.47(b)(5) and Appendix E, , IV, agrees with
LILCO that the regulations designate the EBS system as the primary means for
notifying the public. Staff Proposed Findings at 97,99.
We find that both LILCO's and Intervenors' arguments have some merit.
Clearly, LILCO is correct that the EBS system is the primary means for
conveying information to the public and LILCO is correct in placing its principal
reliance on it However. Intervenors are correct to the extent that they assen that
the media have a larger function than simply to repon the event. EBS messages
are. of necessity, limited to furnishing the public with. essential information
needed to properly respond to an emergency. Consequently. there is little room
in the EBS format for much background information or elaboration thaLwould
place that essential information in context. The media will step into this void. If
they are provided with clear. accurate. and timely information. they will be able
to supplement the EBS system and help to ensure an orderly public response. On
the other hand. if such information is not provided, the media will at best be a
neutral influence and at worst detrimental to an orderly response. Consequently.
10 C.P.R. § 50.47(b)(7) requires that the principal points of contact for the media
and procedures for the coordinated dissemination of information to the public
be established. We have considered these contentions in this light.
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2.

Activation of the Emergency News Center

Contention EX-38A correctly notes that the ENC was declared operational
at 08:25, and that there was no contact with the media by LERO personnel
at the ENC until after that time. 'fr. 3443. The first press briefing was held
at 08:40. Thus, the ENC provided no information at all to the media until almost 3 hours after the alert was declared, and long after the 6:52 EBS message
announcing the Alert condition and school closings had been broadcast Intervenors maintain that, in a real emergency, such a delay would result in substantial confusion, speculation, rumor generation, lack of confidence in LILCO's
ability to deal with the emergency, and refusal to believe information, advice,
or instructions subsequently disseminated by LILCO personnel. Suffolk EX-38
and EX-39 Testimony at 40, el seq.
Although it concedes that a serious radiological emergency at Shoreham
would spur great media interest (LILCO Proposed Findings at 136; Intervenors'
Proposed Findings at 382-83), LILCO maintains that the ENC was activated in a
timely manner. It notes the lack of regulatory guidance on this issue. LILCO also
maintains that there is no substance to the argument that the delay in opening
the ENC would have had adverse consequences. LILCO notes there are other
sources of information available. In that period, LILCO issued two press releases
(which, in a real emergency, would have been carried by AP and UPI) and an
EBS message was simulated. Further, it is well known to the media that the
LILCO Corporate Communications Department makes a professional available
to answer telephone inquiries on an around-the-clock basis. LILCO EX-38 and
EX-39 Testimony at 16-18; 'fr. 3441.
Intervenors do not agree that the information that was available would have
been adequate. Suffolk EX-38 and EX-39 Testimony at 49-60. They postulate
an immediate and intense interest on the part of the media following the
first word of a problem at the plant. This would, in the Suffolk witnesses'
view, mean that many reporters would be clamoring for information prior to
the activation of the ENC. Because this thirst for information could not be
satisfied at the ENC, these reporters would seek other, less reliable sources
of information. Thus not only would the media be forced to rely on and
consequently report inaccurate information, they would quickly grow to mistrust
LERO as a reliable source. [d. at 44-46, 50, 61-62.
FEMA concluded that objective ENC I, mobilization of staff and activation of
the ENC, was demonstrated and that "[o]verall activation of the ENC was done
well." FEMA Exh. 1 at 52. FEMA noted that mobilization of the ENC began at
the Alert stage (which is consistent with the practice at other nuclear plants in
FEMA Region II), that ENC personnel began arriving about 06:41 (22 minutes
later), and that mobilization was completed in about 2 hours. FEMA considers
this a reasonable amount of time and consequently believes the activation was

152

timely. FEMA testified that a press briefing held within 15 minutes of activation
of the ENe is adequate. FEMA Exh. 5 at 33; Tr. 7756-66. Staff believes that
the information that was available was adequate. It points out that the public
received timely information via the EBS network. so that activation of the ENe
at 08:25 does not constitute a flaw. Staff Proposed Findings at 102.
We agree with FEMA's conclusions. Obviously, a function such as the ENe
cannot spring into operation instantaneously, and nothing in the record indicates
that activation was tardy. The flaw in the Suffolk witnesses' testimony is their
assumption that at the initiating event of an accident, a large and intensely
interested press corps would instantly materialize. We do not find this assumption
credible. First, we believe that the interest of the media would develop over a
period of time as the accident unfolded. Second, it is obvious that, just as it takes
some time to mobilize the ENe staff, it will also take some time to mobilize the
press at the ENe. Moreover, Staff's point that the public would have received
timely information from the EBS system is well taken.
LILCO correctly points out that other sources of information were available
during this time. While, from the media's point of view, these sources were less
than ideal, we find that they were adequate considering their timing prior to the
recommendation of any protective actions (other than the closing of schools for
the day) and prior to any release to the environment Suffolk witnesses paint
a dire picture of the reaction of the media. While we agree that activation of
the ENe at 08:25 would create some problems for the media, we find that
Suffolk witnesses have greatly overstated those problems. No fundamental flaw
is demonstrated on this account.

3.

Distribution of LERO News Releases and EBS Messages

3.a. Timeliness
Contention EX-38B concerns LERO News Release No.1, which announced
the Alert declared at 06:17 and the fact that there had been no release of
radiation to the environment This release was not provided to the press by the
ENe until sometime after 08:25. LILCO EX-38 and EX-39 Testimony at 19;
Tr. 3445. Although a Site Area Emergency had been declared at 08:19 and the
ENe was informed of that declaration between 08:21 and 08:25 (LILCO EX-38
and EX-39 Testimony at 19-20; Tr. 3445-46), apparently no mention was made
to the media of the Site Area Emergency, the fact that a minor release of radiation
had occurred, or of the recommendation to place dairy animals on stored feed
until the first press briefing· at 08:40 (LILCO EX-38 and EX-39 Testimony at
20-21). Thus, the first LERO press release contained dated information at the
time it was released to the media at the ENe.
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Contention EX-38C concerns LERO News Release No.2 covering the Site
Area Emergency, radiation release, and dairy animal recommendation. These
were announced in EBS Message No.2 broadcast at 08:38. LERO News Release
No.2, which included the information in that EBS message, was not available
to the media at the ENC until sometime after 09: 15. Tr. 3466. The media were
orally informed of the content of EBS 2 at the first press briefing which began
at 08:40.
Contention EX-38G concerns LERO News Releases 3 through 7. It alleges
that these were distributed much too late, and were inaccurate and in conflict
with other data in the public domain by the time they were provided to the
media. Although the ENC received LERO Press Release No.3 at 10:15, it was
not posted at the ENC for the press until 11:10. LERO Release No.4 was
received by the ENC at 10:45, but was not posted until 11:56. LERO Release
No.5 covered the 10:24 evacuation recommendation for zones A-M, Q, and
R. It was approved by the LERO Director at 11:02, but did not even arrive at
the ENC until 11:36, and was not made available to the press until sometime
later. LERO Release No.6, approved by the Director at 12:25, was not posted
at the ENC until 14:10; LERO Release No.7, approved at 13:11, was received
by the ENC at 13:47, but not posted for the press until 15:07.34
Contention EX-39A raises a related point There, Intervenors allege that during the Exercise, the LILCO District Offices and Call Boards, which are part
of the Rumor Control organization, consistently had incorrect or superseded information concerning the emergency and the protective action recommendations,
resulting in the provision of inaccurate and incomplete information to members
of the public. Intervenors also allege that this information was incomplete and
inconsistent with that being released by other LILCO personnel at other locations (for example, in EBS messages or press releases). The specific factual
allegations of the contention, about which there is no dispute (see Intervenors'
Proposed Finding 601; LILCO Proposed Finding 389, et seq.), are as follows.
(i) The logs kept by all the ULCO Call Board operators, including, for example, those kept
by the Port Jefferson, Patchogue, and Brentwood Customer Call Board operators, indieate
that the information available to them until approximately 11:00 stated that a Site Area
Emergency existed, even though a General Emergency had been declared at 9:39.
(ii) The logs kept by the Call Board operators indieate that the operators did not receive
word that people in zones A·M, Q, and R had been advised to evaaJate until approximately
12:35, even though that advisory had first been issued to the public at 10:24.

34 The times of arrivaland posting at Ihe ENe for press releases S, 6. and 7 are not revealed by Ihe record. However,
Ihere does not appear to be any dispute regarding Ihe times alleged. s~~ ULCO EX-38 and EX-39 Testimony at
28-30.
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(iii) The logs kept by the Call Board operators indicate that the operators did not receive
word that LERO had recommended evacuation of the entire EPZ until approximately 2:00,
even though that advisory had first been made at approximately 12:00 noon.
(iv) The logs kept by the Call Board operators indicate that the operators did not receive word
of the declaration of an Unusual Event until approximately 8:15, although that declaration
was in fact made at 5:40; similarly, the Call Board operators did not receive word that an
Alen had been declared until approximately 8:30, although the declaration was made at 6:17
and an EBS message was simulated at 6:52.
(v) The Call Board logs indiCate that most Call Board operators did not receive word
that schools were supposed to be implementing early dismissals until approximately 8:50,
although an EBS message regarding early school closings was simulated at 6:52.

Contention EX-38D correctly notes that insufficient copying capabilities at the
ENC contributed to delays in the distribution of information. Copier breakdowns
delayed the posting of EBS messages, and the posting and distribution of press
releases to both the media and Rumor Control. LILCO EX-38 and EX-39
Testimony at 23-24. FEMA assessed a deficiency as a result of the delays in
providing EBS messages to the media and up-to-date information to Rumor
Control. FEMA Exh. 1 at 53. It noted that there is no time requirement for the
distribution of news releases. FEMA Exh. 5 at 36.
Contention EX-38Q alleges that neither LILCO's proposal to expedite the
dissemination of information by substituting summary information for press
releases and transmitting it by computer to the ENC, nor its proposal to
add an extra LERO spokesperson at the ENC, would resolve the deficiencies
revealed during the Exercise. Nor would replacement of copying machines. This
subcontention misstates the improvements in the information distribution system
put in place by LILCO. First, summary sheets are not intended to replace news
releases, which will continue to be available and will contain information almost
identical to that in the EBS messages. Rather, the summary sheets will contain
the basic protective action information found in the EBS messages and will be
available almost immediately after each EBS broadcast. They are a substitute
for the marked-up EBS messages. Second, there is no plan to add a LERO
spokesperson at the ENC. Rather, that position has been made official. During
the Exercise, the spokesperson was referred to as a member of the Public
Information Staff. LILCO EX-38 and EX-39 Testimony at 49-50; Intervenors'
Proposed Findings at 401 n.367.
In their testimony, the Suffolk witnesses begin by saying that the news
releases are little more than a regurgitation of the EBS messages. This, in their
view, means first, that the news releases are useless because they provide no
information not already available, and second, that by the time they were made
available the contained information was outdated, inaccurate, and inconsistent
with subsequent information. As a result, the witnesses believe that the news
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releases were counterproductive. Suffolk EX-38 and EX-39 Testimony at 6667. The witnesses go on to note, however, that the media at the ENC would
either hear or be told of the EBS messages as they were broadcast. This would
prompt the media to demand the text of each message in order to relay it
immediately and accurately. The failure of the ENC to provide such information
would create inaccuracies in the reporting and distrust of the ENC as a source
of information. /d. at 69-71.
The Suffolk witnesses' criticism appears addressed to two points: first, the
failure of the press releases to provide a timely source of information in addition
to that contained in the EBS messages, and second, the failure to provide the text
of the EBS messages themselves on a timely basis. In their proposed findings
(at 396-4(0), Intervenors argue that it is necessary to provide accurate, timely,
and consistent information to the media. that LILCO failed to do so through
the use of news conferences and EBS messages, and that therefore we must
find that the delayed issuance of press releases, the only remaining way of
communicating with the media, constitutes a fundamental flaw. LILCO takes the
position, and FEMA agrees, that the news releases are of secondary importance
and are compiled mainly for historical purposes rather than to provide a timely
source of information. LILCO EX-38 and EX-39 Testimony at 8-9, 13, 2023, 28-30; FEMA Exh. 5 at 35. LILCO agrees with the County that the news
releases provide essentially the same information as that contained in the EBS
messages. /d. at 13.3~
Essentially, LILCO attributes the problems in the distribution of EBS messages and press releases to copier breakdowns.36 LILCO EX-38 and EX-39 Testimony at 59-60. To avoid a recurrence of this sort of problem, LILCO now
proposes to electronically transmit summary sheets containing key emergency
information to the Call Boards and District Offices simultaneously with the
broadcast of EBS messages. News releases will also be electronically transmit~ In view oflhe fact lhat !he news ze1eases in questim are lit1le more Ihan a restatement of ralher!han alUpplement
to Ihe EBS measagea and were late. we agree wilh Ihe County', wilneases lhat !hey are largely uselcss IS a current
IOII%'Ce of infonnatim. We also agree Ihat Ihe text of !he EBS measagea mould be fumiJhed to Ihe media on a
timely baaia. However. Intervenors' argument in Iheir proposed findings Ihat Ihe failure of Ihe primary means of
infonning Ihe media requires Ihat a fundamentalllaw be found wilh respect to Ihe news ze1essea is itself lIawed
in Ihat it seclr.s to put Ihe news releases in Ihe place of !he EBS messagea IS Ihe primary means. IT Ihe primary
means failed, it (not Ihe backup) would be found fundamentally lIawed.
36 LILCO regards EX·39A(iv) and (v), which concern events Ihat occumd prior to 08:25, IS requiring Ihe Call
Boards to be able to furnim up-to-date infonnatim even before lhey are activated. It notes lhat under approved
onsite procedurea, Call Boards and District Offices are required to be activated when Ihe ENC is. Thus, Ihere
was no requirement Ihat !hey be able to answer inquiriea before Ihe ENC was activated at 08:2S. ULCO EX·38
and EX·39 Teatimony at 58-59. InlelVenon believe lhat Ihis position is incmsistent wilh LILCO', testimony lhat
Ihe Call Board, and District Offices are cattinuously available to Ihe public to answer inquiriea regardless of any
emergency. Tr. 3632. Regardless of whelhcr LILCO', position is entirely cmsistent, we may not fault Exercise
perfonnancc lhat IUbstantially canports wilh approved procedurea. Here, whelher or not Ihe Call Boards and
District Offices are in operation at Ihe earliest Itages of Ihe emergency, Ihey may not be held accountable for
providing informatim before Ihe Plan contemplates. Of course, Ihey mUll be prepared to answer inquiries when
Ihe public is advised to call1hem, whenever lhat may be.
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ted. [d. FEMA has withheld its review of Lll.CO's corrections pending the
latter's evaluation of the copier problem, and, once approved, must evaluate
it at another exercise. FEMA Exh. 3, Attach. 1 at 6-7, and Table 3.4 at 1-2;
Tr. 7851-53 (Keller). Although Staff recognizes that the failure to provide current information to the Call Boards is a problem, it views Lll.CO's corrective
actions as adequate. Hence it finds no fundamental flaw. Staff Proposed Findings
at 120. Similarly, it does not view the failure to timely distribute press releases
to the media as a fundamental flaw because other sources of information would
be available and because Lll.CO has taken steps to correct this problem. [d. at
105.
In support of the allegations that Lll.CO's corrective actions will not work,
Suffolk witnesses testified that, although the ENC was aware at 12:22 that
evacuation of the entire EPZ had been recommended, this information was not
passed on to the media until the next briefing at 12:47. Moreover, they argue
that insufficient copying capability should have been compensated for by more
frequent briefings, and that Lll.CO does not understand how to deal with the
media and does not wish to do so. Suffolk EX-38 and EX-39 Testimony at
77-78. In their proposed findings (at 400-04), Intervenors also argue that the
copier problems recurred at a drill held after the Exercise, that there has been
no change in the way news releases are distributed, and that the summary sheets
contain substantiaIIy less information than the EBS messages themselves.
We agree with Intervenors that the failure to keep the Call Boards and
District Offices advised with respect to the current state of emergency response
recommendations issued by LERO constitutes a fundamental flaw. The examples
cited in Contention EX-39A(ii)-(iii) reveal that the CaIl Boards were provided
protective action recommendations about 2 hours late. Consistent with our view
that the media have an important role to play in ensuring an orderly public
response to an emergency, we agree with FEMA's assessment of a deficiency
with regard to the failure to promptly provide the EBS messages to the media,
and regard that failure as an integral part of the above-mentioned fundamental
flaw.31 However, we do not agree that we should pass on the efficacy of Lll.CO's
corrections. We noted above that FEMA has withheld its review of Lll.CO's
corrections pending the latter's evaluation of the lack of copying capability
for distribution of EBS messages to the media and, once it has approved the
corrections, must evaluate them at another exercise. If we were to rule on the
contention that these corrections are not efficacious, our ruling would either
improperly bind FEMA to a particular result in advance of its review or would
have to be viewed as having no effect. Therefore, it would be inappropriate

31 We lind that the circumstances I\ll'rounding the dirtributioo of news releases are not fundamentally lIawed or a
contributing factor to the fundamentalllaw we have found.
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for us to determine whether LILCO's corrections will remedy this fundamental
flaw.

3.b.

Clarity

Contention EX-38F alleges that copies of EBS messages provided to the
media contained extraneous information that should have been deleted, and
thus were unclear, confusing, and inconsistent with radio broadcasts. It relies
on FEMA Exh. 1 at 53, 54. There, FEMA stated that "some hard copies of
EBS messages that were provided to the press contained extraneous information
(clearly marked for deletion) that should have been omitted to avoid possible
confusion." [d. at 53. FEMA identified this as an ARCA. In its testimony, FEMA
reiterated that the extraneous information was marked for deletion and that its
concern was that possible confusion could result, although none did. FEMA
Exh. 5 at 38. LILCO asserts that the EBS messages posted during the Exercise
were not confusing and that, in any event, corrective action has been taken in
that summary sheets highlighting pertinent protective action information have
been substituted for the marked-up EBS messages. LILCO EX-38 and EX-39
Testimony at 26-28. Staff believes that LILCO has solved this problem. Staff
Proposed Findings at 107. Suffolk witnesses believe that this situation could
raise questions regarding LILCO's competence in the minds of the reporters at
the ENC. Suffolk EX-38 and EX-39 Testimony at 75-76.
We agree with Suffolk and FEMA that the EBS messages need to be cleaned
up before distribution. These messages are the primary means for communicating
with the public; hence it is important that the copies made available to the
media are clear in order to prevent the reporting of inaccurate or inconsistent
information. The copies used during the Exercise are replete with handwritten
insertions and deletions which made them confusing. However, because no
confusion was shown to have resulted from the EBS messages given the media
during the Exercise, we do not conclude that this problem by itself rises to the
level of a fundamental flaw. Nor do we view it as a contributing factor to the
fundamental flaw discussed above.
4.
4.a.

Communications with the Media
Timeliness

Contention EX-38H states that the LERO Director recommended evacuation
of the entire EPZ at 11:46 and that that recommendation was broadcast in
a 12:00 noon EBS message. However, the ENC did not inform the media
of the Director's decision, or the content of the 12:00 EBS message, which
was supposedly repeated every 15 minutes thereafter, until 12:47. Suffolk
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witnesses believe that this was a calculated decision that illustrates a systemic
problem.ld. at 77-78,84-87. LILCO concedes that it would have been better to
have informed the media on learning of the recommendation (LILCO Proposed
Findings at 141), but notes that the media would have been informed by the EBS
broadcast (LILCO EX-38 and EX-39 Testimony at 31) and that it is the LERO
spokesperson's responsibility to determine when to make herself available to
the press based on consultations with other public information officers and the
demands of the press (Tr. 3511). Staff does not believe that LERO's delay
would have poisoned its relations with the media. Staff Proposed Findings at
108-09. FEMA agrees that the media would have been informed by the EBS
broadcast and notes that it assessed a deficiency based on LERO's inability to
promptly furnish copies of EBS messages. FEMA Exh. 5 at 40.
Clearly, in an actual emergency, the media would have learned of the evacuation recommendation and demanded information from the LERO spokesperson. Nonetheless, we believe that the spokesperson should have immediately
informed the media of the recommendation. Waiting until asked does not inspire confidence and may give rise to the inference that information is being
withheld. However, we conclude that this failure by itself does not rise to the
level of a fundamental flaw.

4.b.

Candor

Contention EX-38I concerns the fact that although LERO workers were
instructed to simulate ingesting KI tablets at 9:45, LERO ENC personnel did not
inform the media of that fact. Intervenors characterize this as the concealment of
pertinent information about the health-threatening effects of the accident which,
if found out, would result in further reductions in LILCO's credibility.38
LILCO and FEMA, on the other hand, take the position that, in light of
New York's policy not to make KI available to the general population (a policy
that LERO will follow), there was no reason to inform the public through the
media. The information would be of no value to the public, although the ENC
was prepared during the Exercise to answer questions had any arisen. LILCO
EX-38 and EX-39 Testimony at 32-34; FEMA Exh. 5 at 41; Tr. 7838-42,
8564. Staff concurs. Staff Proposed Findings at 110. This position is clearly
correct

38 The IUbcmtention originally alleged thaI the media were informed and asked n0110 report the story, although
in their direct testimony the County', witnesses hive accepted ULCO'I version which is given above. Suffolk
EX·38 Ind EX·39 Testimony II 71·75; Intervenors' Proposed FIndings 11409.
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4.c. Accuracy9
RESPONSES TO QUESTIONS ON EVACUATION

Contention EX-38J alleges that, during press conferences, the LERO spokesperson was unable to respond satisfactorily or accurately to questions about
evacuation, specifically traffic conditions, conditions or evacuation activity on
the water portion of the EPZ, protective actions for the correctional facility in
the EPZ, manpower at bridges and tunnels on evacuation routes, or the activities
of the Nassau County Police. In addition, this subcontention alleges that LERO
Public Information personnel were unable to contact Marketing Evaluations,
Inc., in a timely manner and therefore had no information concerning siren
activation failure.40
Suffolk's testimony touches on these allegations at 97, et seq., while LILCO
discusses them at 35-43. Staff does not believe that this contention is well
taken. Staff Proposed Findings at 110-12. FEMA states that it has no basis on
which to form an opinion as to the accuracy of these allegations. FEMA Exh. 5
at 42.
We have reviewed the transcript of the press briefings and conclude that
LILCO's characterization of the situation is accurate. With the exception of
the fuel and gravel truck incidents, discussed below, the LERO spokesperson
appears to have furnished accurate information. The fact that that information
was not adequate to respond to the media's needs clearly results from the fact
that the spokesperson was reporting simulated events and thus did not have
detailed information.
RESPONSE TO QUESTIONS ON TRAFFIC IMPEDIMENTS

Contention EX-38L alleges that the log kept by ENC personnel recorded that
at 12:01, the gravel truck impediment was being removed. In fact, as of that time,
no equipment had yet arrived at the site of the gravel truck impediment, and when
it eventually did arrive, it was inadequate to remove the impediment Thus, it
is alleged, ENC personnel had inaccurate information which, if released, would
have misled the public into believing the intersection was clear when in fact it
was not. At the hearing, the LILCO witness acknowledged that at the 12:47 news
conference, the gravel truck impediment was erroneously reported by the LERO
spokesperson to have been cleared.41 Staff does not regard this to be significant
because the erroneous information would not have significantly affected the

39 All of Ihe allegations dealt wilh under \his topic cooccrn LERO', performance in press conferences.

40 Because Ihe sUens were not sounded. Marlcet Evaluations did not participate in Ihe Exercise. and Intervenors
have not addressed this particular allegation in Iheir proposed findings.
41 This matter is also nised by Cootention EX-38N.
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public. Staff Proposed Findings at 112. It is unclear precisely what information
had been received at the ENC with respect to this impediment 1'1'. 3538-45.
Contention EX-38M notes that at the 1:48 press conference, the LERO
spokesperson was not able to respond to detailed questions about the fuel truck
impediment, although that impediment had arisen almost 3 hours earlier. Suffolk
EX-38 and EX-39 Testimony at 97. LILCO takes the position that in noting that
the fuel truck was blOCking the roadway and that traffic was being rerouted, it
provided all the information necessary, and that it was unnecessary to inform
the media of the condition of the truck and whether fuel was leaking. LILCO
EX-38 and EX-39 Testimony at 44-45. Staff concurs. Staff Proposed Findings
at 113. FEMA takes no position. FEMA Exh. 5 at 44. We agree with Intervenors
that the LERO spokesperson should have been able to respond to detailed
questions on these traffic impediments to the extent that those details were
contained in the free-play messages.
AllEGED MISSTATEMENTS·

Contention EX-38N asserts that at press conferences,' LERO personnel frequently misstated facts and provided inaccurate information. Suffolk witnesses
testified that, although the ENe had learned of the recommendation regarding
milk-producing animals between 08:21 and 08:25, at the 08:40 press briefing
the LERO spokesperson incorrectly stated that the only protective action recommendation concerned the schools. Suffolk EX-38 and EX-39 Testimony at
81-82. Also, it was incorrectly announced at the first briefing that the Site Area
Emergency had been declared at 8:23. The correct time was 8:19. Similarly, at
the 11:38 briefing, LERO incorrectly announced that the winter population of
the EPZ is higher than the summer population.
Dr. Brill, a scientist from Brookhaven National Laboratory, was present and
commented on the health effects of the simulated release. In so doing, he made
an error in assuming that the "weathering factor" was threefold when the factor
stated in the Plan is 0.7. This led him to state a dose of 60 millirem/hour
instead of 126. Also, he contradicted LERO's evacuation recommendation by
stating that although he lived in the affected zone, in all likelihood he would
not evacuate. [d. at 91-93.
We agree with LILCO and Staff that the misstatements concerning the time
of the Site Area Emergency and the population of the EPZ are trivial. LILCO
EX-38 and EX-39 Testimony at 45-46; Staff Proposed Findings at 113. The
misstatement concerning the protective action recommendation is more serious
and was not addressed by LILCO in its direct testimony. Clearly, the LERO
spokesperson should have been able to relay complete and accurate information
with regard to this matter. Equally clearly, either LILCO or LERO should
have corrected Dr. Brill's calculation based on his assumption of an incorrect

161

"weathering factor," and should have taken precautions to ensure that he would
not contradict the protective action recommendations made by LER0.42 These
failures, together with the inability to provide accurate responses to questions
on the traffic impediments, do rise to the level of a fundamental flaw.

s.

Rumor Control

The main function of Rumor Control is to spot potential rumors (usually indicated by two or more questions on the same topic) and dispel them with corrective announcements at the ENC, although Rumor Control personnel answer
every inquiry received. LILCO EX-38 and EX-39 Testimony at 51-56. LILCO's
Rumor Control network is headquartered in the ENC, with personnel in each of
LILCO's eleven District Offices and four Customer Service Call Boards. Rumor Control is an onsite function run exclusively by LILCO personnel. [d. at
52. LILCO instructs members of the public to call any of the District Offices
or Call Boards with their questions during an emergency; if the Rumor Control personnel at those offices cannot answer the questions they forward them
up an established chain of command to the ENC, and, if necessary. the EOC
(for LERO·related matters) or onsite facilities (for LILCO matters) for answers.
[d. at 52-56.

5.a. Promptness of Responses
Contention EX-39B alleges that during the Exercise, LILCO Rumor Control
personnel were unable to provide prompt responses to simulated telephone
inquiries from members of the public to LILCO Call Boards and District
Offices. The contention provides the following examples. LILCO does not
dispute the times stated.
(i) A Nmor message inquiring whether the appliances in the caller's home were radioactive
was given to the Patchogue Call Board operator at 13:45; a response was not relayed to the
caller tmtil 14:24.
(ii) A Nmor message inquiring what to do about a daughter not yet home from Shoreham·
Wading River High School was given to the Patchogue Call Board operator at 10:00; a
response was not relayed to the caller tmtil 10:52.

42 Staff points out (Proposed Fmdings It 114·1S) thlt the ULCO witnesses ..setted that Dr. Brill', .Utmtent
concerning CVlctation was inunediately c=ted by the News Manager and that the purpose of the news center
is not to prevent contradictol)l stalmtents, but to provide I forum in which to deal with thmt. Tr. 3S72·74
(McClffrey, Robinson). However, the transcript of the news conference does not confirm the first assertion. Ttl.
While we concur with the second Issertion that the news center is not to engage in censorship, the provision
of inconsistent infonnltion by LERO, ULCO, or its consultants in In emergency situation is detrimental to the
public health and ..fely.
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(iii) A rumor message inquiririg whether the caller, from Bellport, should evacuate was given
to the Patchogue Call Board operator at 12:05; a response was not relayed to the caller until
13:00.

(iv) A rumor message inquiring about how extensive evacuation will be, and what to do
about trucks going into the Shoreham area, was given to the Hicksville Call Board operator
at 07:51; a response was not relayed to the caller until 08:20.
(v) A rumor message inquiring whether the cooling towers on the Shoreham plant had blown
up was given to the Riverhead Call Board operator at 13:30; a response was not relayed to
the caller until 13:53.
(vi) A rumor message inquiring if lobsters caught off the Shoreham jelty that morning were
safe to eat was received by the Riverhead District Office at II :30; a response was not relayed
to the originating party until 12:28.
(vii) A rumor message from 'a caller whose husband works at the plant and was not home
yet, inquiring whether he had been hurt, was given to the Brentwood Call Board operator at
12:43; a response was not relayed to the caller until 13:30.
(viii) A rumor message inquiring whether the plant had been taken over by Arab terrorists
was received at 09:54; a response was not relayed to the caller until 10:31.
(ix) A rumor message inquiring what 10 do with a horse was given 10 the Pori Iefferson Call
Board operator at 10:14; a response was not relayed to the caller until 10:41.
(x) A rumor message inquiring how to get off Shelter Island because the ferry had been
cancelled was given to the Hampton Call Board operator at 14:51; a response was not relayed
10 the caller until 15:24.
(xi) A rumor message from a caller who lived in Medford, but worked in Melville, inquiring
whal he should do was given to the Huntington Call Board operator al 14:32; a response
was not relayed 10 the caller until 15:05.
(xii) A rumor message inquiring if he could eat the food in his refrigerator was given to the
Babylon Call Board operator at 11 :59; a response was not relayed to the caller until 12:29.
(xiii) A rumor message from a dairy farmer asking what to do if he is asked to evacuate
was received at 09:38; a response was not relayed 10 the caller until 10:12.

The above are thirteen examples out of a total of thirty-five inquiries made
to Call Boards, District Offices, and Rumor Control at the ENC. LILCO EX-38
and EX-39 Testimony at 63. The responses in these examples took from 23 to
58 minutes, and averaged 39 minutes.
Suffolk witnesses attributed the delays to the rigidity and inefficiency inherent
in LILCO's "cumbersome system" for responding to public inquiries. Suffolk
EX-38 and EX-39 Testimony at 128. Callers would not wait for responses
during a real emergency, Suffolk witnesses testified; they would ignore LILCO's
instructions and act on their preexisting fears instead. Moreover, these delays
WOUld, in these witnesses' opinion. foster the development of rumors and damage
LILCO's credibility. rd. at 128-30, 138. LILCO witnesses, however, testified
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that Rumor Control's responses were timely, emphasizing accuracy over speed,
and that the timeliness of response depends on the nature of the information
sought in the question. LILCO EX-38 and EX-39 Testimony at 61. FEMA
witnesses agreed that accuracy of response is more important than immediacy
of response. FEMA Exh. 5 at 51. We find no fundamental flaw with respect to
this mauer.43

5.b. Adequacy of Responses
ALLEGED LACK OF GOOD JUDGMENT

Contention EX-39C alleges that Rumor Control personnel were unable to
provide accurate, satisfactory, or reasonable advice or information to simulated
public inquiries; instead, they frequently provided inaccurate or superseded
information or demonstrated poor judgment in responding. The contention
provides seven examples.M We address those examples covered in Intervenors'
proposed findings, dealing first with the purported examples of poor judgment.
(ii) In response to an inquiry at 11:30 (Rumor Control Question No. 11) whether lobsters
caught that morning on the Shoreham jetty were safe to eat or iouch. the Riverhead Call
Board operator responded (at 12:28) that there was no reason to believe. and no data to
indicate. that anything was wrong with the lobsters. As of 12:28. however. there had already
been a major release of radiation, and the entire EPZ had been advised to evaruate. In light
of these faeu, it was inappropriate to advise the simulated caller to eat the lobsters, without
even inquiring as to when that morning they had been caught, and where the caller was
located. .

LILCO maintains that this response was corrcct given the facts that the
simulated release was airborne and that the lobsters were taken early in the
morning. LILCO EX-38 and EX-39 Testimony at 67. Intervenors do not quarrel
with the accuracy of the answer given, rather they point out that it did not go
far enough. The call was placed from Rocky Point, within the area in which
evacuation had been ordered. Thus Intervenors maintain that the caller should
have also been advised to evacuate but was not. Tr. 3657-58, 3667; Attachments
Rand S to LILCO EX-38 and EX-39 Testimony. We agree with Intervenors that
this failure illustrates poor judgment.

43 We 'gree with Staff', observation thaI Rumor Control pcnoMeI should have basic Wormation on ndiltion.
the plant, the EPZ, and the protective action recanmendations readily al hand. Staff Proposed FUldings al121. Set
our conclusion on Contention EX-39C.
M In their proposed findings, Intervenors have specificaUy abandoned EX-39C(vii) (Proposed FUldings al 44{)
n.411), and have nol addressed three others (EX-39C(i), (iii), and (iv». AdditionaUy, they have added three
examples: EX·39B(i), (iii), and (xu).
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(v) A rumor message simulated at 11:45 was purportedly from Dan Rather, who wanted
"to take a 1V crew into the Shoreham plant," and inquired how to get there. In response,
the Rumor Control responder stated "We don't advise going to the planL There is a Site
Area Emergency. You will be in the way." The responder then gave directions to the
planL At 9:39, however, a General Emergency had been declared and as of 11:45, LILCO
was recommending that almost all of the EPZ be evacuated. (At 11 :46, the decision was made
to evacuate the entire 10·mile EPZ) The suggestion that going to the plant was inadvisable
but nonetheless possible was incorrect, and such suggestion, combined with the giving of
road directions to the plant, indicated extremely poor judgmenL

The controversy over this contention is more complex. The facts are not
disputed. LILCO maintains that the response was proper because:
I. LERO could not prevent anyone from entering the EPZ and going to the plant,
although ULCO could prevent entry to the plant; and
2. The operator's advice was proper in the circumstances even though a General, rather
than a Site Area Emergency was in effect.

LILCO EX-38 and EX-39 Testimony at 68.
Intervenors maintain that the response was deficient because Rather should
have been advised that:
1. A General Emergency was in effect and evacuation of the area surrounding the plant
had been advised;
2. LILCO would prevent his entry to the plant site; and
3. He should go to the ENC for more information. Tr. 3701.04.

We find that good judgment would have dictated that the information specified
by Intervenors be supplied in addition to that supplied.
The allegations of Contentions EX-39B(i) and (iii) were also cited by Intervenors as an example of inadequate responses by Rumor Control. The first of
these concerns the answer to an inquiry whether the caller's appliances, located
in Patchogue, were radioactive, and the second concerns the answer to a question whether a caller, living in Bellport, should evacuate. Both inquiries were
referred up to the EOC prior to being answered. LILCO EX-38 and EX-39 Testimony, Attachs. Rand S. Intervenors maintain that both inquiries should have
been handled on a lower level and more promptly by reference to a map of the
EPZ. See Tr. 3645-51.
The allegations of Contention EX-39B(xii) concern the answer to an inquiry
whether a caller, living in Coram, could eat the food in his refrigerator. That
answer was affirmative, and included the advice that if the caller was within the
EPZ, he should evacuate. LILCO EX-38 and EX-39 Testimony, Attachs. R and
S. Intervenors maintain that the caller should have been told whether he needed
to evacuate.
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Again, we agree that good judgment would have produced the kind of
response that Intervenors say should have been made. However, the lack of
that judgment illustrated by all of these instances does not rise to the level of a
fundamental flaw in the Plan.
S.C.

Alleged Inaccurate Information

The contention cites the following as examples of inaccurate or superseded
information:
(iii) In response to a rumor message from The New York Times. simulated at 8:45, and
inquiring "what's going on" at the Shoreham plant, the Rumor Control responder related
that at 5:40 an Unusual Event had been declared, and at 6:17 an Alert had been declared. By
8:45, however, a Site Area Emergency had been declared, schools had been closed and
simulated EBS messages had advised that dairy animals be put on stored feed. Thus, the
information provided by ULCO's Rumor Control personnel was inaccurate, misleading, and
inconsistent with information being disseminated by other ULCO personnel

(vi) In response to a rumor message simulated at 1:17 inquiring "what areas are to be
evacuated," the Rumor Control responder at 1:21 related that zones A·M, Q and R should
evacuate. By 12:00, however, a simulated EBS message had advised that the entire 10-mile
EPZ was to evacuate. Thus, the information provided by ULCO's RlDnor Control personnel
was inaccurate, misleading, and inconsistent with information being disseminated by other
ULCO personnel.

LILCO concedes the facts stated in these two examples and attributes the delay
to the copier problem. LILCO Proposed Findings at 154. These matters were
considered earlier with respect to Contention EX-39A.
Except to the extent noted in connection with Contention EX-38, we find that
the allegations of Contention EX-39 do not demonstrate a fundamental flaw.

6.

Miscellaneous

Contention EX-38E reflects FEMA's comment that there were insufficient
and inadequate maps and displays in the media briefing room at the ENC;
FEMA identified this as an ARCA. FEMA Exh. 1 at 52, 54. LILCO asserts that
this shortcoming has bccn corrected. LILCO EX-38 and EX-39 Testimony at
25-26. Suffolk did not address this point in its direct testimony. and Intervenors
have accepted LILCO's representation that the mauer has been corrected. See
Intervenors' Proposed Findings at 423.
Contention EX-380 notes that although LILCO Press Releases 4 and 5 were
received by the ENC at 8:45 and 9:05. respectively. they were not given to
the Media Monitoring personnel at the ENC until 9:31. Intervenors address this
point at 421-22 of their proposed findings. LILCO notes that it is acceptable
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to delay transmitting news releases to the media monitors because the news
reports that they monitor for accuracy are necessarily delayed accounts of past
events. Thus their function is not impaired if the delivery of the news releases
is delayed. LILCO EX-38 and EX-39 Testimony at 47-48. The facts alleged in
this contention do not rise to the level of a fundamental flaw.

7.

Summary oj Fundamental Flaws -

Contentions EX·38 and EX-39

We find that the following matters, discussed above, constitute fundamental
flaws:
First, the inability of LERO to furnish timely information on the
protective action recommendations in the form of copies of the EBS
messages to the media at the ENC and to Rumor Control. Although the
contentions do not squarely raise the question of the tardiness of the
EBS messages given the media, we believe that this issue was aired in
terms of the failure to provide copies of Press Releases and agree with
FEMA's conclusion that a deficiency should be assessed. Moreover, to
ignore the delays in providing EBS messages to the media while finding
a fundamental flaw in the delay in providing the same messages to
Rumor Control would exalt form over substance to the detriment of the
public health and safety. Contention EX-39A clearly raises the timeliness
of the information furnished the Call Boards and District Offices,
and Contention EX-39C(iii) and (vi) provide examples of inaccurate
information being given out as a result.
Second, the provision of inaccurate information at press conferences. Specifically, the failure to:
(1) respond fully to questions concerning the fuel truck impediment (Contention EX-38M);
(2) respond accurately to questions concerning the status of the
gravel truck impediment;
(3) respond accurately concerning protective action recommendations (Contentions EX-38L and EX-38N);
(4) correct Dr. Brill's assumption concerning the "weathering
factor" and his consequent miscalculation of the population dose; and
(5) correct Dr. Brill's contradictory advice concerning protective
actions (Contention EX-38N).
Together, these failings constitute a fundamental flaw.
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8.

Shadow Phenomenon

In the remaining contentions considered with EX-38 and EX-39. Intervenors
assert that there would be a substantial shadow evacuation that would further
hinder LILCO's ability to carry out its Plan. These contentions are: EX-44.
EX-49C. EX-22F. and EX-40C.45
Only the first sentence of Contention EX-44 was admitted and it was consolidated with Contentions EX-38 and EX-39. It alleges that, because accurate.
clear. consistent. and nonconflicting information was not provided during the
Exercise. a substantial evacuation shadow would have developed. Contention
EX-49C asserts that, for the same reasons set forth in Contention EX-44. a
substantial monitoring shadow would also develop.
Contention EX-22F was not separately admitted, but its allegations were
set down for consideration with Contentions EX-38 and EX-39. It alleges that
the assumption employed during the Exercise - that the public would follow
LERO's protective action recommendations and no evacuation shadow would
occur - was false and that consequently FEMA's conclusions on Exercise
objectives EOC 12. 16; SA 9; and Fields 6. 9. 10. 11. 13. 14. 21. and 22 are
invalid. As a result, the contention asserts that no finding of reasonable assurance
can be made and that accordingly. the Plan is fundamentally flawed.
Finally. Contention EX-4OC alleges that LILCO's fifth and succeeding EBS
messages falsely stated that Traffic Guides were in place to assist the public in
evacuating, when in fact they were not Intervenors take the position that while
this allegation does not in itself rise to the level of a fundamental flaw, it does
support their public information allegations. Intervenors' Proposed Findings at
482. In its testimony (FEMA Exh. 5 at 70), FEMA suggested that the EBS
messages be reworded to state that Traffic Guides are being dispatched to
assist with the evacuation. LILCO regards the messages used at the Exercise
as carrying some potential for misleading the public and suggests that we direct
that they be reworded as suggested by FEMA. LILCO Proposed Findings at
158. We adopt LILCO's suggestion and do not further consider this contention.
In the planning phase of this litigation, the Licensing Board heard extensive
testimony on the shadow phenomenon, including sociological data on human
behavior in emergencies and several public opinion polls taken on Long Island
by Intervenors and offered in support of their assertion that people would
evacuate even when it was not recommended that they do so. The Licensing
Board concluded that

45 FEMA takes the positioo that Contentions EX·22F and EX-44 sUIC planning issues and thus. apparently, should
not have been admitted. It believes that Contention EX-49C is being addre..ed by the OL-3 Board.

168

a rational public will behave predominantly in accordance with public information that is
disseminated at the time an emergency happens.

PID, LBP-85-12, 21 NRC at 670. It also concluded that public opinion polls
have no literal predictive validity because the residenu of Suffolk and Nassau Counties do
not now have that additional information [that would become available at the time of an
accidentl that respondenu would need to determine their actions in an emergency.

[d. at 667. However, these conclusions were not unquaJified:
The Board's ultimate finding on this contention strongly depends on there being clear
nonconflicting notice and instructions to the public at the time of an accident. If for any
reason confused or conflicting information was disseminated at the time of an accident, the
Board DCcepU that a large excess evacuation on Long Island could materialize.

[d. at 670. See generally id. at 655-71. in its concluding Partial Initial Decision,
LBP-85-31, 22 NRC 410, 429, the Board reiterated these conclusions.
The parties are in agreement that EBS messages should include specific,
clear, and understandable information about the risk involved in a radiological
accident. They agree that messages should describe the risk agent (radiation);
explain where it is located and where it will be in the future; tell people
its potential effect on their heaJth and safety, what they should do to protect
themselves, and how much time they have to do it. See Intervenors' Proposed
Finding 631 at 455, citing LILCO EX-38 and EX-39 Testimony at 8-9, 11;
Tr. 3242-44, 3264 (Mileti); Suffolk EX-38 and EX-39 Testimony at 190-91.
The Suffolk witnesses testified that the Exercise EBS messages were seriously
flawed on this score. They asserted that the messages were vague; that they did
not attempt to explain the health effects of what had occurred or what was
projected to occur during the emergency; that they failed to tell the public
what was happening, or. why particular LILCO recommendations should be
followed; and that the information about radiation releases and doses was
expressed in terms either so ambiguous, or so technicaJ, as to be essentiaJly
unintelligible. Suffolk EX-38 and EX-39 Testimony at 188-218.
LILCO's EBS messages speak for themselves. They appear in Attachment B
to LILCO's prefiled testimony, ff. Tr. 3300. Intervenors maintain that LILCO
conceded that the EBS messages contain little explicit information on the
radiation risk, including where the radiation is, where it is going to be, or its
potential health impact, citing generally Tr. 3237-80. It is true that the EBS
messages do not contain statements such as "The radiation is in Zone X" or "A
dose of X amount may cause cancer." However, a perusaJ of the cited testimony
reveaJs that LILCO maintains that such information is implicit in the messages.
Thus, for example, according to LILCO, the public would have concluded where
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the radiation was going to be from the statements in the EBS messages about
which zones needed to evacuate. See Tr. 3263-68 (Mileti). Intervenors ask us to
find this method of communication inadequate and inappropriate. We decline to
do so. We conclude that the EBS messages convey the necessary information
effectively, and we would be extremely reluctant to reach a conclusion that could
have the effect of making these messages more complex.
Intervenors ask us to find that the Exercise EBS messages are deficient in
failing to provide clear reasons for the recommended protective actions. They
assert that the lessons learned from TMI suggest that to get the public to respond
to a recommendation, particularly when it runs counter to their natural instincts
or firmly held beliefs or fears, the public must be given reasons for taking the
actions recommended. Suffolk EX-38 and EX-39 Testimony at 214-15. Thus,
they regard this alleged flaw in Ln..CO's EBS messages as particularly significant
with respect to the early messages that told the public there was no need to
evacuate. [d. at 208. Intervenors assert that their data demonstrate that such
advice would conflict with the natural inclination of the majority of Long Island
residents - to evacuate upon first learning of a Shoreham accident. [d. at 15960, Attach. 14, at 10-11, 20.
We agrce that more information could be provided the public regarding the
nature of the risk requiring protective action. However, we believe that this
maller was adequately addressed in the PlO, where the Board considered the
adequacy of the radiological information furnished to the public in Ln..CO's
public information brochure and concluded that the brochure did not provide
any real guidance on the effects of radiation at the levels that might be expected
in an accident It therefore directed that these effects be quantified to the extent
of indicating "that a few hundreds of rem could cause acute illness or death and
that a few tens of rem could increase the risk of cancer and genetic effects." It
deemed this important because of the quantitative mention of projected doses in
the EBS messages before it. The Board obviously was concerned that there be a
source of information readily available to the public which would provide some
explanation of the doses given in the EBS messages. However, the Board refused
to order "anything near the detail that Suffolk County's witnesses provide. . • ."
LBP-85-12, 21 NRC at 769-70.
Intervenors could not question LILCO's compliance with this direction.46
Because the EBS messages do provide for dose information, we believe that
compliance with this direction should provide the information that Intervenors
believe is necessary.
Intervenors highlighted several inconsistencies in the EBS messages that
would detract from their effectiveness and decrease the likelihood that LERO's
protective action recommendations would be followed.
46Thc Public Information Brochure was not evaluated in lhe Exercise. S" UlP-87-32. 26 NRC It 491 n.13.
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EBS No.2 stated that ~'[a] very minor release has occurred •••" and then,
in the same message, stated that a release was "not imminent" LILCO admitted
that this could have becn confusing and that it was not "trivial." LILCO EX-38
and EX-39 Testimony at 14-15; Tr. 3212-13, 3365-66 (Mileti). Dr. Mileti argued,
however, that in his opinion, the confusion arising from EBS No.2 would have
only made the public "more vigilant" and more likely to keep tuned to LILCO's
EBS system. LILCO EX-38 and EX-39 Testimony at 15; Tr. 3376-77 (Mileti).
Intervenors disagree. First, they note that the only basis Dr. Mileti gave for
this conclusion was his assertion that "early on in an emergency like this, people
initially when they get emergency information try to seek out more information
••.." Tr. 3376 (Mileti). Intervenors believe that even if people were to seek to
have their confusion removed, there is no reason to believe they would choose to
do so by continuing to listen to a source that generated the confusion in the first
place. Moreover, any subsequent "vigilance" to LILCO's EBS network during
the Exercise would only have been rewarded by hearing the same message
broadcast every 15 minutes until EBS No.3 was aired about 56 minutes later.
See Suffolk EX-38 and EX-39 Testimony, Attach. 10.
LILCO also conceded that there was a problem with EBS No.7. The
message stated that the expected thyroid dose was 40% of the EPA evacuation
guidelines "at 10 miles downwind of Shoreham"; it went on to advise, however,
that "If you are outside' the 10-mile emergency planning zone, there is no
reason to lake action." EBS No.7. LILCO acknowledged that this message
contained conflicting information. Tr. 3391-92 (Mileti). Dr. Mileti said that
more explanation of why a 40% risk at the EPZ border required no action, when
the entire EPZ was being advised to evacuate, could have resulted in "better
understanding" on the part of people on the EPZ border. He also acknowledged
that EBS No.7 was inconsistent with LERO News Release No.7, which stated
that people outside the EPZ need not lake any action because the released
radiation was not expected to reach beyond the 10-mile EPZ. LILCO EX-38
and EX-39 Testimony at'15; Tr. 3382-83, 3889-90, 3393 (Mileti).
EBS No.2 was also recognized to be internally inconsistent and confusing. It
tells the public they need lake no action beyond figuring out what zone
they reside in, but at the same time recommends sheltering milk-producing
animals. This information clearly raises a question whether, if animals need
shelter for protection, humans are in some danger. Suffolk EX-38 and EX-39
Testimony at 206-207; see EBS No.2; Tr. 3245-46, 3256-59.
The Suffolk witnesses testified about additional problems with the Exercise
EBS messages. See generally Suffolk EX-38 and EX-39 Testimony at 191222. Their testimony was essentially uncontroverted. We find the following
problems to be Significant.
First, some of those messages give dose projections while the LILCO news
releases and Mr. McCaffrey in the news conferences spoke in terms of dose
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rate projections. See LILCO EX-38 and EX-39 Testimony, Attachs. E and P;
Tr. 3695, 3699 (McCaffrey). There is a difference between the two, and that
difference needs to be explained to the press.
Second, the messages described the releases in terms such as "small,"
"minor," "major," and "significanL" Some quantification of these terms needs
to be provided, perhaps in the public information brochure, and they must be
consistently applied. See Intervenors' Proposed Findings at 192.
Third, the messages state the emergency classification that has been declared
and that it is one of four classifications. Some explanation needs to be given of
where the current classification stands in the hierarchy. [d. at 198.
While there is much information that is well presented in the EBS messages,
we agree with Intervenors that the above inconsistencies detract from the
effectiveness of the EBS messages and are likely to confuse the public. We view
this matter as an integral part of the fundamental flaw found under Contentions
EX-38 and EX-39.
Contention EX-49C alleges that there is no basis to assume that only those
persons expressly advised by LERO to report to the reception center for
monitoring because of potential exposure during evacuation activities would
actually seek such monitoring. It alleges that, upon hearing that residents of so
many zones had potentially been exposed, and in light of the large voluntary
evacuation likely to occur for the reasons set forth in Contention EX-44,
substantially more people than the number expressly advised to report would be
likely to seek such monitoring.
Intervenors maintain that considerably more people would seek monitoring
for many reasons. For example, the County's witnesses testified that large
numbers would be likely to discount the zone concept altogether; individuals'
fear of radiation, combined with a lack of understanding of its effects, would
make them seek monitoring; some people might focus on only the parts of
the EBS messages stating that "the public" will be monitored for radioactive
contamination, or that "they may have been exposed"; and people who were
not residents of the named zones might seek monitoring because they might not
know which zones they had gone through, or traveled near, during their trips
out of the EPZ. Suffolk EX-38 and EX-39 Testimony at 279-81.
We decline to decide this contention. The issue of the number of persons
whom LERO should be prepared to monitor is currently pending before the
OL-3 Board. Hence it would be inappropriate for us to consider this issue.
The October 3, 1986 Prehearing Conference Order ruled on Contention EX22F as follows:
The substance of basis F will be dealt with under Contention EX·38 or EX·39, and need not
be admitted here.
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[d. at 14. Later in that same Order, Contention EX-44 was discussed at length.
The factual question raised by this contention is whether or not an evacuation shadow
phenomenon will arise in an evacuation as a result of an inability of LILCO to provide
clear nonconllicting information to the public. This contention is therefore of a contingent
nature.Iu resolution is dependent on the outcome of litigation on the information contentions
numbered EX-38 and EX-39. An acceptable basis for the contention is traceable to our initial
decision where the Board found:
The Board's finding on this contention strongly depends on there being clear nonconllicting notice and instructions to the public at the time of an accident. If for any
reason confused or conllicting information was disseminated at the time of an accident
the Board accepts that a large excess evacuation on Long Island could materialize. 21
NRC 644, 670 (1985).
Other than a citation to our initial decision, Intervenors provide nothing more in their
discussion of Contention EX-44 that would provide an acceptable basis for admission of
matters that have been previously litigated. We need not look again at consequences of
shadow evacuation because this was previously litigated and decided and because Intervenors
have shown no basis for believing they could learn anything new on this subject from an
exercise that did not include a public evacuation.
We find no basis for assertions of Intervenors that we must require LILCO to test iu
preparedness for a large shadow evacuation or to plan for an ad hoc expansion of the
EPZ. ••• If Intervenors prevail on Contention EX-38 and EX-39 and the evidence is
sufficient to conclude that a large shadow evacuation will occur, Intervenors will be free
to claim that this constitutes a fundamental flaw in the plan because the evacuation could
not be controlled. We see no value in taking the matter further than that••••

[d. at 25-26.
In their proposed findings (at 448), Intervenors argue that the ruling quoted
above is the law of the case and that, under it, they needed only to demonstrate
that LERO disseminated unclear, confusing, or inconsistent information "in
order to prevail on their contention that the Exercise assumption of no voluntary
evacuation was false, rendering the Exercise results invalid."
We agree with the Intervenors that the quoted ruling is the law of the case.
However, we do not entirely agree with the remainder of their statement. We
have found that confusing and conflicting information was promulgated during
the Exercise. That finding brings the PID's conclusion that an excess evacuation
could occur into play. In such an event, a controlled evacuation, which is
required by the Plan, probably could not be achieved:" Thus, we conclude that
a fundamental flaw was demonstrated.48
47 Su our discussioo of !he requirement Ihst a controlled evacuation be achieved in camcction wi!h Cootention
EX40 at 130-32.
48 Aside fran !he ttquimncnt !hat a cootrolled evacuatioo be achieved, we have coocluded !hat !he weaknesses
danonatrated in !he public infonnation program danonslDte a fundamental flaw in LERO', capability to
(Colllj~d)
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The existence of this fundamental flaw does not justify the conclusion that the
Exercise results are invalid. Indeed, the Prehearing Conference Order relied on
by Intervenors expressly held that there was no basis to require LILCO to test its
preparedness for a large shadow evacuation or to plan for an ad hoc expansion
of the EPZ. To the extent that these contentions argue that the Exercise results
must be thrown out because LERO's ability to deal with a large shadow was
not tested, they are denied.
In light of the conclusions we have reached above, we find it unnecessary to
consider the survey and focus group data offered by Intervenors in support of
these contentions.

F.

Training

1.

Overview

Contention EX-50 consists of nine subparts (A-I) which allege, based on
references to the FEMA Report and to other contentions, that the Exercise
revealed a fundamental flaw in the LILCO Plan in that LERO personnel
are unable to carry out the Plan effectively or accurately because they have
been inadequately trained. The Contention alleges that the bulk of LERO
personnel had undergone training annually for 3 years prior to the February
13, 1986 Exercise. It alleges, further, that the large number of training problems
revealed during the Exercise demonstrates LILCO's lack of compliance with 10
C.F.R. § 50.47(b)(14) and (15).49
The Shoreham OL-3 Licensing Board found, in the PIO, that "the LILCO
Plan training program meets the regulatory standards," but went on to state that
"[t]his conclusion is made subject to confirmation by a finding, to be made by
FEMA after a graded exercise, that the Plan can be satisfactorily implemented
with the training program submitted and that LILCO possesses an adequate
number of LERO workers." LBP-85-12, 21 NRC 644 (1985), 756. Thus, the
issue of the adequacy of LILCO's training program was left open and subject to
test in the Exercise. FEMA identified a significant number of training problems
and inadequacies in its Report on the Exercise, and it did not make a finding
that the Plan can be satisfactorily implemented with the training program in use
at the time of the Exercise. Tr. 8296-98.

communicate emergency information and protective action recommendations to the public. Moreover. these
weaknesses appear to be a part of a pervasive problem in LERO', canmunications gencnlly.
49 Contentions EX-42 and EX-4S and the factual allegations in Contentions EX.23, EX·27, and EX·28 were
consolidated with Contention EX·SO and will therefore be considered here.
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2.

The Purpose of Training

Suffolk's witnesses, all of whom were either university professors or police
experienced in police training, presented testimony on the purpose of training
emergency workers. A successful emergency response organization must be
comprised of individuals who work individually and together in an efficient and
effective manner in confronting both the routine and nonroutine demands that
arise during a response to an emergency. Training is the process by which an
organization and its constituent members learn to work individually and together
so that the organization can perform in an integrated manner. Suffolk Exh. 95
at 25-26. Training for organizations responding to a nuclear emergency must
go beyond the training required for some other organizations. Any organization
must train to perform routine tasks, and some tasks under the LILCO Plan,
such as driving a bus or reading a dosimeter, would fall into the routine
category. For an emergency, however, training must also prepare personnel to
perform nonroutine, unexpected tasks. In fact, Suffolk's witnesses believe that it
must become "routine" for LERO personnel to perform as necessary in dealing
with nonroutine events. [d. at 26-27; Tr. 6390-91.
Training to achieve this goal is especially necessary for LERO, because its
personnel do not routinely perform the emergency functions to which they are
assigned under the LILCO Plan. It has been found that organizations whose
daily operations can be switched to the emergency at hand perform better
than organizations that must change their predisaster functions to perform in a
disaster. NUREG/CR-3524 (Suffolk Exh. 57) at A-2; Tr. 6421-25. For example,
if police are required to direct traffic during a nuclear emergency, they are
applying skills that they routinely use in their work; it is reasonable to assume
that they can do the same thing successfully in a nuclear emergency. LERO
Traffic Guides, on the other hand, are not skilled at directing traffic, although
it is assumed that they can do so during an emergency at Shoreham. The only
way to give them such skill is through adequate training. Tr. 653940, 6774-78.
Effective emergency response training involves the use of several training
techniques. The first can be called "basic training," which uses instruction and
other rote methods to teach people how to respond to predictable, repetitive
events. The next training level involves "learning by doing" and includes training
through drills and exercises, training gained through experience, and training
gained by interacting with others and by responding to particular events. Suffolk
Exh. 95 at 28-29. Learning by doing should focus on unusual events and
teaching persons to perform tasks that require communication, coordination,
and cooperation. Communication should include information exchange among
personnel and dealing with the media. The final training hurdle is teaching
persons to deal with unanticipated and unrehearsed events, including teaching
them how to use good, independent judgment. This type of training occurs in
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exercises or drills, where complex exceptions to the routine are simulated (as in
free-play messages) or occur naturally. [d. at 30-32.

3.

ULCO's Training Program

LILCO's training program for offsite emergency response personnel involves
classroom presentations, drills/tabletop sessions, and exercises. The classroom
instruction provides basic training, utilizing video presentations, workbook
materials, and instructor discussions and demonstrations. It covers radiation
protection and basic dosimetry for everyone, and then job-specific training for
LERO personnel. [d. at 22-23; see also Plan at 5.1-3 through 5.1-5 and Figure
5.1.1. LILCO employees annually participate in drills and tabletop sessions. The
purpose of drills/tabletop sessions may vary, depending on the level of training
of the trainees or the difficulty of a given task. Early in LILCO's training, LILCO
observers critique trainees as they go through the drilVtabletop session, to correct
inappropriate performance or to reinforce appropriate performance. Suffolk
Exh. 95 at 23-24; see Plan at 5.1-2, 5.2-1 through 5.2-6. The final phase of
LILCO's training program involves specific preparation for a FEMA-graded
exercise, in which a full-scale dress rehearsal is conducted. During the 2 months
prior to the February 13, 1986 Exercise, LILCO held at least three full-scale
dress rehearsals. Suffolk Exh. 95 at 25, 37; Tr. 5477-84, 8292.

4.

Standards lor Evaluation

The standards that should be used by the Board in evaluating LILCO's
training program were addressed by LILCO, the Intervenors, and by the NRC
Staff in its proposed findings. LILCO took the position that the Board should
determine whether the alleged problems with training establish a systemic
problem or pattern of defects with the LERO training program, rather than
a group of isolated, independent problems. LILCO Testimony on Contention
EX-50 (LILCO EX-SO Testimony), ff. Tr. 4368, at 12-13. LILCO argues that
organizational performance is the standard by which its training program should
be evaluated. [d. at 11.
LILCO's witnesses acknowledged, however, that to draw conclusions about
the ability of an organization to accomplish its tasks, functions and goals, it is
necessary to look at individual behavior. Tr. 4979-80; 4693-94. Moreover, they
also acknowledge that errors in the performance by individual members of an organization can be the result of an inadequate training program. Tr. 4983. Indeed,
LILCO's witness Dr. Mileti, who was an author of NUREG/CR-3524 (which
deals with organizational effectiveness), stated that individual performance and
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actions must be used to measure organizational behavior and effectiveness because:
The only real unit that exisu are [sic] individuals. I mean you can't really observe an
organization if you take the individuals out of iL There is nothing lefL

1i".4978-79.
The Intervenors took the position that the FEMA Report identified a large
number of training inadequacies. Tr. 6542-43. They acknowledged that a much
larger number of LERO workers were mobilized than were observed by FEMA,
but of the small number observed, more had problems than they would have
expected. 1i". 6544-45. Considering the large amount of training provided for
the LERO workers prior to the Exercise, Suffolk's witnesses believe that the
large number of problems observed by FEMA reflects the fact that the training
program was inadequate. Suffolk Exh. 95 at 37-38. Intervenors also argue that
the drills conducted since the February 13, 1986 Exercise have revealed that
the serious inadequacies that became apparent during the February 13 Exercise
continue to exist. [d. at 44-46.
FEMA's witnesses testified that in those instances where participants demonstrated inadequate actions,' the effectiveness of the training program must be
enhanced to assure that the LERO personnel will be able to carry out their
assigned roles. FEMA Exh. 5 at 73.
The Staff emphasized the necessity of looking to the provisions of the
regulations that deal with training, principally 10 C.F.R. § 50.47(b)(15), and
the criteria used by the NRC and FEMA in evaluating compliance with that
standard, NUREG-0654, Rev. 1. In addition, Appendix E to Part 50 establishes
required elements of training, notably those related to the participation in training
and drills and the testing of this implementation of procedures, equipment,
communications, and notification through an exercise. Staff Proposed Finding
406 at 146-47. Staff also agreed with LILCO that to indicate a breakdown in
the training program that would preclude the finding of reasonable assurance
that adequate protective measures could be taken in the event of a radiological
emergency at SNPS, the training problems would have to be pervasive or
systemic in nature. Staff Proposed Finding 414 at 150.
There is merit to some of the arguments from all the parties about the
standards we should use to evaluate the success of LILCO's training program.
The position we are taking with respect to the standards by which LILCO's
training program shall be judged is somewhere between the positions taken by
the parties, and of course we agree with the Staff that we must consider the
regulations. We agree with LILCO that it is appropriate for us to look for a
systemic problem or pattern of defects, and we believe this can be done only
by noting the performance of individuals. We agree with Suffolk that we must
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analyze the results of the Exercise and additionally determine whether problems
found during the Exercise have recurred during post-Exercise drills. With these
standards in mind, we turn now to testimony on the subcontentions.
S.

Subcontention EX-SOA

Subcontention EX-50A alleges that the LILCO training program has not
adequately trained LERO personnel to respond properly to unanticipated and
unrehearsed situations. An unanticipated situation is one that is not expected to
occur and which therefore takes one by surprise. Since it is unexpected, it is a
situation for which specific training is not given. An unrehearsed situation is an
occurrence for which a response has not been practiced; it mayor may not be
also unanticipated. Thus, during the Exercise the overturned fuel truck probably
presented both an unanticipated traffic impediment, because presumably it was
unexpected, as well as an unrehearsed situation, because a response to an
overturned fuel truck had not been practiced prior to the Exercise. Suffolk
Exh. 95 at 55-56.
LERO's response to the two evacuation impediment free-play messages is
considered in detail by us under Contention EX-41, where we found that the
vertical communications chain called for by the Plan constituted a fundamental
flaw. We also noted there that LERO personnel were not adequately trained in
emergency dccisionmaking and communication. FEMA, which found a Deficiency in LERO's response to the road impediments, recommended additional
training, in the following words:
Additional training is needed to ensure that the procedures, whether new or current, are
properly implemented. All coordinators at the EOC, and those who initiate messages, must
be trained to include all pertinent information on the LERO message forms and to analyze
the equipment requirements to clear impediments.

FEMA Exh. 1 at 39. FEMA identified a significant number of training problems
and inadequacies in the FEMA Report. Tr. 8297.
LILCO's witnesses testified that they considered just about everything that
happened during the Exercise to have an element of surprise. They stated that
LERO players did not know the time events would be declared, the progression
of the accident, the free-play messages that would be injected, or the area to
be evacuated. LILCO EX-50 Testimony at 34. With regard to the responses to
the impediment free-play messages, they argue that during an actual emergency
there would be no delays in response, because the impediments would be visible
to LERO workers and others and hence reported promptly. They believe that
much of the delay in responding to them during the Exercise resulted from artifacts of the scenario that hindered detection or verification of the impediments.
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[d. at 37. They also argue that their Traffic Engineer, Mr. Lieberman, believes
that any accidents during the evacuation would probably be minor and would
not block major roadways. Consequently their training focused on less severe
accidents than were presented in the Exercise. [d. at 38. Finally, LILCO's witnesses argue that some of the examples of misinformation dispensed by LERO
during the Exercise, which are cited in Contention EX-50A, are so isolated and
trivial that they cannot be considered to demonstrate a flaw in the LERO training
program. [d. at 40.
Suffolk's witnesses, on the other hand, intexpreted the delays in response to
the impediments, the incomplete messages about them, the improper rerouting
schemes used, and the inadequate road-clearing equipment dispatched to remove
the impediments all to demonstrate inadequate training ofLERO personnel. They
believe that the response by LERO to the road impediments demonstrates that
LILCO's training program has been ineffective in training personnel to respond
to unanticipated and unrehearsed situations. Suffolk Exh. 95 at 61-65. They listed
a number of actions that they said were not carried out but would have been had
the training been effective: followup to ensure that instructions were being
carried out; redundant communications along parallel channels to ensure that
communications got through; getting people to the scene to verify the logic of
rerouting schemes; and verification that proper equipment had been sent [d. at
65-66. Finally, Suffolk's witnesses testified that as experienced trainers they
had learned that when mistakes are made they usually reflect how well the
individuals who made the mistakes were trained. They recognize that different
people possess differing levels of competence, so that it cannot be assumed
automatically that an entire training program is inadequate because of a few
mistakes by a few individuals. However, because so may basic mistakes were
made by so many different people during the Exercise, the witnesses believe that
the most reasonable conclusion is that the training program was flawed. [d. at
68.
In addition to finding a Deficiency in LERO's response to the impediment
free-play messages, FEMA also found an Area Requiring Corrective Action
(ARCA) in connection with the response to the impediments. The ARCA
resulted from the delayed dispatch from Port Jefferson of the Route SpoUer
assigned to verify the fuel truck impediment FEMA recommended additional
training in response to this· ARCA just as it did in response to the Deficiency,
in the following words:
Personnel need to be trained in the development oC alternative approaches when delays are
reasonably anticipated in the field verification oC impediments to cvaruation. Development oC
alternatives should include consultatioo between, at a minimum, the Evaruation Coordinator
and the Evacuatioo Route Coordinator.
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FEMA Em. 1 at 41. FEMA found the impediment response as evidence that at
the time of the Exercise LILCO's training program was inadequate. Tr. 8298.
Finally. the NRC Staff. in its proposed findings. concluded that the evidence
on LERO's response to the road impediments during the Exercise supports
the allegation in EX-SOA that LERO personnel are not sufficiently trained to
effectively deal with unanticipated events that have the potential to disrupt the
taking of protective actions. Staff Proposed Finding 429 at 160.
Conclusion on Subcontention EX-50A. We conclude that the training of
LERO personnel in responding to unanticipated and unrehearsed events. in communicating information about such events. in analyzing the kind of equipment
needed to respond to serious roadway accidents. and in the development of alternative actions when actions called for by the Plan do not or will not work
effectively. has been inadequate. We have already found that the communication
problem constitutes a fundamental flaw in the Plan; this flaw resulted in part
from the long chain of communication and in part from inadequate training. We
believe that LILCO must significantly expand and improve its training program
in communications before there can be reasonable assurance that adequate protective measures can and will be taken in the event of a Shoreham emergency
(see Conclusion on Subcontention EX-SOC).
6.

Subconlenlion EX-SOB

Subcontention EX-SOB alleges that the Exercise demonstrated that LILCO's
training program has been ineffective in teaching LERO personnel to follow and
implement the LILCO Plan and procedures. and in imparting basic knowledge
and information essential to implementing the procedures. As a basis for
these allegations. the contention cites several other contentions and the FEMA
Report. Suffolk Exh. 9S at 99.
Suffolk's witnesses testified that an ability to follow and understand the
Plan and procedures is "absolutely critical" if LERO personnel are to be able
to then improvise in response to unanticipated and unrehearsed situations. If
routine tasks cannot be done by rote. then performing them will take all the
time and intellectual energy that LERO personnel have. leaving none to deal
with nonroutine problems of a real emergency. [d. at 101-02; Tr. 6400-01. The
witnesses listed the following examples from the Exercise that they believe
demonstrate the ineffectiveness of the training program to teach LERO personnel
the basic knowledge needed to follow and implement the Plan and procedures:
The diIfirulties experienced by ULCQ's Bus Driven in locating residences and going to
wrong locations (e.g., FEMA Repon at xv, xvi. 65 and 66);
Erroneous announcements of peninent information by penonne1 (e.g., FEMA Repon at 33,
68 and 69);
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Mr. Brill, the BNL scientist assisting ULCO at the ENC, provided answers inconsistent with
the EBS Messages (Videotapes of Press Briefings held at ENC during the Exercise);
Inadequate use and readings of dosimetry equipment and failure to know excess exposure
levels, excess exposure authorization procedure, KI ingestion procedures (e.g., FEMA Report
at 59, 68.70, 76 and 77);
Excessive route alerting times (e.g., FEMA Report at xiv, xv, and xvii);
Delayed dispatching of personnel (e.g .• FEMA Report at xvi, xviii, 37, 41, 57.58, 62, 66-67,
74·75);
Use of wrong security procedures (e.g .• FEMA Report at xv, 61 and 63);
Incorrectly completing message forms (e.g., FEMA Report at xvii, 42,71.73);
Excessive time in monitoring personnel (e.g., FEMA Report at xvii, 80.81);
Confusion in contacting the FAA (e.g .• FEMA Report at 29, 39);
Pertinent information not included
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message forms (e.g .• FEMA Report 30,37.39.65);

Untimely internal communications of information (e.g .• FEMA Report at 36.37. 39);
Rlilures to provide press information in timely maMer (e.g .• FEMA Report at 52·53);
Extraneous information included in EBS messages (e.g., FEMA Report at 53);
Dissemination of outdated information by rumor control personnel (e.g., FEMA Report at
53);
Traffic Guides not knowing locatioo of reception center or where public was to be directed
for monitoring and decootamination (e.g .• FEMA Report at 64);
Personnel not reporting to assigned locatioo or where directed to go (e.g., FEMA Report at
64-65);
Rlilures to update status boards (e.g., FEMA Report at 72, 73);
Personnel directed to wrong places by their superiors (e.g., FEMA Report at 65, (1).

[d. at 102·04.
In addition, Suffolk's witnesses cited a number of instances during LERO's
responses to the impediments that, they believe, represent failures to follow or
implement the Plan and procedures. For example, the Evacuation Coordinator is
supposed to direct LERO's actions in the areas of traffic control, transportation,
and evacuation. During the Exercise, however, he was never informed by LERO
personnel about the impediments, even though such communication is required
by OPIP 3.6.3. [d. at 105; see FEMA Report at 36. This and other allegedly
similar failures to follow the Plan or implement its procedures led to substantial
delays by LILCO in responding to the impediments. Suffolk Exh. 95 at 105.
Moreover, LERO personnel in the EOC failed to include on LERO message
forms essential information communicated to them in the free·play impediment
messages, nor did they otherwise communicate such critical information to
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LERO personnel expected to respond to the impediments, as required by OPIP
3.6.3 and 4.1.2. For example, the Evacuation Route Coordinator's message to
the Evacuation Support Communicator for Route Spotter/Road Crews about the
gravel truck impediment failed to mention that three cars as well as the truck
were involved. Similarly, the message to the Communicator about the fuel truck
impediment failed to mention that fuel was leaking from the truck, that there
was danger of a fire, and that both shoulders of the road were blocked. LILCO's
Plan requires that such essential information be communicated. Suffolk Exh. 95
at 105-07; see FEMA Report at 30,37,39.
Another example of LILCO's failure to teach personnel to follow the Plan
and procedures, according to Suffolk's witnesses, was the failure of LERO
personnel to use LERO message forms to communicate essential information
correctly or to use LERO message forms at all. FEMA noted this problem during
the Exercise, and listed it as an ARFI. FEMA Exh. 1 at 3D, 42, 71-72. FEMA
recommended additional training that stresses the mandatory use of standard
message forms and the importance of legibility. Id. at 42, 39. This problem
recurred during the June 6, 1986 drill and also during the September 10, 1986
drill, when messages often were "'Titten on scraps of paper. Suffolk Exh. 96,
Attach. 7 at 3; Attach. 8 at 3. During the September drills, messages written on
paper were often later transcribed to LERO message forms, which caused delays
in delivering the messages and caused transcription errors. Id. Some messages
were not written at all, but were delivered verbally to the communicator for
transmittal. Id. at 11. Again during the December 2, 1986 drill an estimated
20% of the message writers used scraps of paper rather than the standard LERO

message forms. Suffolk Exh. 96, Attach. 9 at 3. Intervenors argue that the fact
that this problem occurred not only during the Exercise but also during most of
the subsequent drills supports the conclusion that the LILCO training program is
incapable of teaching LERO personnel the LILCO Plan and procedures. Suffolk
County, State of New York, and Town of Southampton Proposed Findings of
Fact and Conclusions of Law on the February 13, 1986 Shoreham Exercise
(Intervenors' Proposed Findings), Vol. II, at 564. Suffolk's witnesses attributed
this continuing problem in performance to an underlying major problem in
LILCO's training methodology. Tr. 6506.
As an example of the failure of the LILCO training program to impart the
basic knowledge necessary for Plan implementation was the fact that only one
Traffic Guide out of fourteen from the Patchogue Staging Area interviewed by
FEMA knew the location of the Nassau Coliseum Reception Center, and one
Traffic Guide believed that the public was to be directed to LILCO's Emergency
Worker Decontamination Facility (EWDF). Suffolk Exh. 95 at 117; see FEMA
Exh. 1 at 64. FEMA found this to be an ARCA and recommended improved
training as the appropriate corrective action.ld. at 67. Suffolk's witnesses argue
that this lack of basic knowledge on the part of Traffic Guides indicates that
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the LILCO training program has failed to impart the baSic knowledge to LERO
personnel that they need to implement the LILCO Plan. Suffolk Exh. 95 at 118.
The NRC Staff agreed that this lack of knowledge was "clear evidence of a
failure to provide adequate training." Staff Proposed Finding 467 at 175.
Suffolk's witnesses allege thal the performance of LERO personnel during
drills held since the February 1986 Exercise reinforces the conclusion that
LILCO's training program has been unsuccessful in teaching personnel to
follow the LILCO Plan and implement its procedures. Suffolk Exh. 95 at
118. For example, during the Exercise some personnel failed to demonstrate
an understanding of procedures regarding allowable exposure levels, a problem
that basic training should be able to correct easily. [d.; see FEMA Report at
68, 76. During the June 6 and again during the September 10 drills, a number
of Traffic Guides were still unclear as to the maximum allowable doses and the
procedures governing the use of KI. Suffolk Exh. 95 at 119; Suffolk Exh. 96,
Attach. 7 at 6; Attach. 8 at 4-5, 6. Yet again, during the October 1 drill, Traffic
Guides were unclear as to ithe maximum allowable doses. Suffolk Exh. 95 at
120; Suffolk Exh. 96, Attach. 8 at 11. Suffolk's witnesses argue that learning the
maximum allowable doses is a relatively easy task that is relevant to the workers'
own health and safety, and if these procedures have not been learned, other
material not as crucial to personal safety surely has not been learned. Suffolk
Exh. 95 at 120.
There were numerous other problems during drills that Suffolk's witnesses
believe reflect inadequate training. During the September 10 drill there was poor
coordination between the Director of Local Response and Coordinator of Public
Information over the coordination of siren activation and the broadcast of EBS
messages (id. at 121); the Radiation Health Coordinator ordered the ingestion
of KI without performing the required calculations needed to justify this action
(id.); the personnel who reported to establish the EWDF were unfamiliar with
their jobs, failed to use a checklist as required by the Plan, and took no action
until prompted by the Controller (id. at 121-22); personnel at the staging areas
were unfamiliar with their duties and had to be prompted and trained during the
drill by the Controllers (id. at 122-23).
Drills conducted on December 2 and 10 involved Shift I, which had last
participated in the February 13 Exercise (Suffolk Exh. 96, Attach. 9 at 1); the
December 2 drill was intended to allow the participants to use the first drill
as a learning process to become familiar with the latest procedures, and the
December 10 drill was intended to reinforce the knowledge gained the preceding
week (id.); in both drills, as was the case during the February 13 Exercise, some
Traffic Guides did not arrive at their posts until more than an hour after the
EBS broadcast recommending evacuation (Suffolk Exh. 95 at 123 n.54; Suffolk
Exh. 96, Attach. 9 at 19-21, 24, 27-28; Suffolk Exh. 95 at 124, Attach. 9 at 32,
35, 39-40); once again, as was the case in the February 13 Exercise, pertinent
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information concerning a simulated impediment on the Long Island Expressway
was not properly communicated during the December 10 drill, resulting in
confusion and delays in responding to the impediment (Suffolk Exh. 95 at 124;
Suffolk Exh. 96, Attach. 9 at 4).
Suffolk's witnesses conclude that the many mistakes made and many examples that exist of failures by LERO personnel to follow and implement the Plan
demonstrate that the problems revealed during the Exercise are the rule and not
the exception. The drills demonstrated that despite the training, LERO personnel still have not been successfuUy trained to carry out the functions they are
assigned under the LILCO Plan. Consequently, they believe that LERO personnel would be unable to implement the actions called for by the Plan to protect
the public health and safety in the event of an emergency at the SNP. Suffolk
Exh. 96 at 125.
LILCO's witnesses testified that in view of the fact that over 1000 LERO
personnel participated in the Exercise over an ll-hour period the incidents
cited by the Intervenors are sporadic and not representative of a pervasive
failure in training. In addition, they state that many of the instances cited are
either not relevant to the training issue or are without merit because they are
factually baseless. LILCO EX-50 Testimony at 41; Tr. 5523-25. With respect
to the other contentions listed in Subcontention EX-SOB as providing bases,
LILCO's witnesses state that of the contentions cited, Contentions EX-36, EX38, EX-39, EX-45, and EX-49 contain allegations that have nothing to do with
training. LILCO EX-50 Testimony at 41. Contention EX-49 alleges that the
radiolOgical monitoring procedure frequently took longer than the prescribed
90 seconds, which indicates that the training program did not effectively
train the monitoring personnel to follow procedures. LILCO's witnesses state,
however, that monitoring occasionally, not frequently, took longer than 90
seconds, and this occurred when FEMA evaluators were being monitored. [d. at
42. Apparently it was true that the only times when monitoring was observed
to take more than about 90 seconds was when FEMA evaluators were being
mGnitored. Tr. 7982-85. Nevertheless, FEMA found that taking 4 to 5 minutes to
monitor some individuals was an ARCA. FEMA Exh. 1 at 81; Tr. 7985. Finally,
LILCO's witnesses maintain that, of the contentions cited in Subcontention EXSOB, Contentions EX-37D, EX-38N, and EX-45E and PSA-ARCA-3 raise issues
that are insignificant or minor. As an example they cite PSA-ARCA-3, which
states that LERO personnel used second-floor telephones at the staging area,
contrary to OPIP 4.7.1. LILCO claims that this incident was a practical solution
to the need for telephones even though it meant LERO personnel did not follow
procedures to the letter. LILCO EX-50 Testimony at 43.
FEMA did not explicitly address Subcontention EX-SOB; indeed, FEMA
chose not to address any of the subcontentions EX-50A through H, on the
grounds that they accurately reflected the contents of the FEMA Report by
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citing various Deficiencies of ARCA's directly from the Report FEMA stated
in general, however, that most of the Exercise inadequacies that were identified
as either Deficiencies or ARCAs were attributable to breakdowns in the Lll.CO
training program. FEMA Exh. 5 at 73.
The NRC Staff, in its proposed findings, noted that enough workers made
errors to indicate a pattern related to deficiencies in training. Staff suggested that
until the ability to maintain emergency response skills has been demonstrated, it
retained serious doubts about the adequacy of the Lll.CO training program. Staff
Proposed Finding 468 at 176.
Conclusion of Subcontention EX-50B. While we recognize that the absolute
number of instances a LERO player was observed to fail to follow the Lll.CO
Plan and procedures may be small relative to the total number of Lll.CO
personnel that participated in the Exercise, this comparison is not the appropriate
one. The appropriate comparison is the number of failures in the total sample
of observed participants. Viewed from this perspective, the proportion of LERO
workers observed failing to follow the Plan or procedures was disturbingly
great.so These failures occurred frequently enough to suggest that there is, indeed,
a pervasive problem in training LERO workers to follow the Plan. We conclude,
therefore, that the allegation made in Subcontention EX-SOB is valid; Lll.CO's
training program has not adequately trained LERO personnel to follow the
Lll.CO Plan and procedures.
7.

Sub contention EX-SOC

Contention EX-SOC (along with Contention EX-23 and the bases for EX-45)
alleges that Lll.CO's training program has failed to teach LERO personnel to
communicate necessary and sufficient data and information, to inquire and obtain
such information, or to recognize the nccd to do so. Contention EX-SOC cites
a number of other contentions and FEMA findings that are alleged to describe
Exercise events that support this contention. Suffolk Exh. 9S at 125-26.
Suffolk's witnesses identified a number of examples of breakdowns in communications during the Exercise which they attribute to a failure in Lll.CO's
training program. The first and "most glaring example" is that of the communication difficulties that occurred during LERO's handling of the free-play
impediments.ld. at 127. This has been discussed in detail in our consideration
of Contention EX-41 and need not be described again here. Suffice it to say that
FEMA found those communication problems to be a Deficiency, and we found
SOTo illustrate the point, FEMA observed eight bus drivers for the gencnl population, of which three either got
lost or missed part of their route. Tr. 8547-48. Thus approximately 37% of the sample of eight failed to cmy
out their function properly. U the eight observed by FEMA were a truly rq>rcscntativc .ample of the total of 333
gencnl-popuhtion bus driven who were mobilized during the Exercise. then me might expect 37% of 333 bus
driven. or approximately 125. to fail to carty rut their function properly. Tr. 8548.
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them to constitute a fundamental flaw in the Plan. As we have noted above,
similar communication problems occurred during the response to a simulated
impediment during the June 6 and December 10, 1986 drills.
Suffolk's witnesses cited some other Exercise events that they believe illustrate breakdowns in communications between LERO personnel. One involved
LERO's response to the free-play message requesting LERO to provide a bus
and driver to assist in transporting forty children from the Ridge Elementary
School. The request was communicated to the Special Population Bus Dispatcher
within about 10 minutes, but Suffolk alleges that the staging area personnel did
not respond quickly or appropriately in processing the communication. ld. at
128. Suffolk's witnesses believe that LILCO's training program has failed to
instruct LERO personnel on the need to communicate information in a timely
manner and to follow up on communications to make sure that tasks are completed. ld. at 128-29.
Additional examples of communication breakdown cited by Suffolk include
the following:
LERO was unsuccessful in auempting to communicate with the FAA in order to
get air traffic diverted from the EPZ [id. at 130; Set FEMA Report at 29);
The Long Island Railroad (URR) was not contacted during the Exercise in order
to divert trains from the EPZ [id.);
The downwind distance of a sample taken by a DOE RAP field monitoring team for
one of the thyroid dose projections was incorrectly reported as 7000 meters rather
than 700 meters. The error was corrected in about five minutes, but it meant that
the initial calculation of thyroid dose was 9000 mRemJhr at 4.3 miles downwind
instead of 9000 mRemJhr at about 0.5 miles downwind [Suffolk Exh. 95 at 130;
FEMA Exh. 'I at 33);
Several extrapolated doses at various distances were reported on the dose assessment status board as actual measurements rather than as projected doses, an error
which went uncorrected for two and one-half hours [Suffolk Exh. 9S at 130-31;
FEMA Exh. I at 33);
Several times the Director of Local Response was not in the command room and
not available to take calls over the RECS telephone or the dedicated telephone. His
secretary, who took the calls in the Director's absence, told the callers that the
Director would call back. Because both telephones are used to communicate
vital emergency information, FEMA found this situation to be an ARFI and
recommended that persons answering the telephone when the Director was busy
elsewhere be trained to take the message in writing and then deliver it to the
Director immediately upon completion of the transmission [Suffolk Exh. 95 at
131; FEMA Exh. 1 at 31, 42).51

51 Suffolk', witnesses included IWO other examples involving SUlus boards thaI were mentioned in the FEMA
Report, bUI our reading of the Report indicalCS thal those were more in the nature of equipment problems. Su
(Collliroued)
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Suffolk's witnesses also list the following examples of what they believe
to be the failure of Lll.CO's training program to effectively train personnel to
communicate necessary and sufficient data and information, as evidenced by the
inability of LERO personnel at the staging areas to accurately, appropriately, or
in a timely manner obtain. record, or transmit, or act upon emergency data:
At the Riverhead Suging Area, LERO Personnel did not properly record or identify
event SUtus information on the Emergency Event Sutus furms or on the SUtus
board (Suffolk Exh. 95 at 132; FEMA Exh. 1 at 72];
The Bus Dispatcher at the Patchogue Staging Area repeatedly announced incomplete and misleading information to bus drivers about the dose levels at which they
should call in (Suffolk Exh. 95 at 132; FEMA Exh. 1 at 68];
The bus Transfer Point Coordinator at Brookhaven National Laboratory Transfer
Point directed one bus driver to proceed to the EWDF despite an earlier message
transmitted by the Bus Dispatcher to all Transfer Point Coordinators requesting
that all drivers arriving before 16:00 be directed to the Reception Center (Suffolk
Exh. 95 at 133; FEMA Exh. I at 65];
At 9:19 the LERO Manager was informed that no County resources would be
available to assist in the Exercise, with confirmations coming at 10:15, 10:26, and
10:36. Despite this fact, the Evacuation Coordinator recorded in his log at 9:20 that
the SCPD had offered its assistance on traffic control, and between 10:02 and 10:15
the Traffic Control Coordinator informed the suging areas that they should expect
a large number of SCPD officers to report for briefing. This misinformation was
transmitted to Lead Traffic Guides, Dosimetry Recordkeepers, and various other
staging area personnel. The erroneous information was finally corrected sometime
between 10:26 and 10:50 (Suffolk Exh. 95 at 133-34].
I

Suffolk's witnesses testified that communication problems have occurred
repeatedly during post-Exercise drills. fur example, during the June 6 drill
LERO personnel relayed inaccurate information about the location of a traffic
impediment, as occurred in the Exercise, again resulting in delays in responding
to that impedimenL [d. at, 139-40; Suffolk Exh. 96, Attach. 7 at 5. In our
discussion of Contention EX-50B, we have already noted that a similar situation
occurred during the December 10 drill. There were also delays in issuing EBS
messages in the June 6 drill. fur example, the EBS message announcing the
Alert was not broadcast until 48 minutes after the Alert was declared, which
resulted in the early dismissal of schools being delayed, and the EBS message
informing evacuees of the road impediment was not broadcast until 45 minutes
after the simulated accident had occurred. Further, it took LERO 25 minutes to

Suffolk Exh. 95 11130, 131;

Ind

FEMA Exh. 1 1129·30. Therefore we Ire not considering those lWO examples

here.
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issue the EBS message for the General Emergency after the decision to initiate
protective action. Suffolk Exh. 95 at 140; Suffolk Exh. 96, Attach. 7 at 2, 4-5.
During the September 10 drill, the EBS messages for the traffic impediments
were slow in being generated, and the messages were ambiguous and not concise.
Suffolk Exh. 95 at 141; Suffolk Exh. 96, Attach. 8 at 2. Further, there was
approximately a 112-hour delay by the Road Crew Communicator in getting the
message transmitted to respond to one of the road impediments. Suffolk Exh. 95
at 141-42; Suffolk Exh. 96, Attach. 8 at 3. Moreover, the dose assessment
staff at the EOC and the dose assessment staff at the EOF had problems
communicating. According to the Impell Report, "the lines of communication
for technical data was [sic] almost nonexistent" Suffolk Exh. 96, Attach. 8 at
3; Suffolk Exh. 95 at 141-42. At the Riverhead Staging Area it took 20 minutes
for a message from the EOC to go from the Administrative Support Staff to
the Lead Traffic Guide, as a result of which the dispatch of Route Spouers was
delayed. Id. at 142; Suffolk Exh. 96, Attach. 8 at 5. A Road Crew from the
Port Jefferson Staging Area dispatched to respond to a traffic impediment never
arrived at the impediment site. Id.
During the September 17 drill, information flow from a Staging Area to the
EOC needed improvement. Messages were often left on the communicator's desk
for 10 to 15 minutes before they were transmitted to the proper individual at
the EOC. Suffolk Exh. 9S at 143; Suffolk Exh. 96, Attach. 8 at 6-7. In addition,
the message from the EOC indicating that an alert had been declared was sent
at 10:38, after the alert was declared at 10:14. Suffolk Exh. 8 at 143; Suffolk
Exh. 96, Attach. 8 at 7. Another communications problem was the fact that
telephones of key coordinators would go unanswered when they were at staff
meetings. Suffolk Exh. 9S at 143. Finally, LERO personnel often failed to use
message forms; as we have already noted, many messages were wriUen on plain
paper and later transcribed onto message forms, which resulted in delays and
the transmission of erroneous information because of transcription errors. Id.
Communication problems recurred during the October 1 drill. The distribution
of RECS messages from the Patchogue Staging Area to the EOC staff was
very slow. Suffolk Exh. 95 at 144; Suffolk Exh. 96, Attach. 8 at 11. A
message from the EOC to the Staging Area concerning failed sirens was sent at
9:48. Apparently because of inefficient message handling at Patchogue, however,
the Route Alert Drivers were not dispatched umill0:2S. The message to dispatch
traffic guides at the Port Jefferson Staging Area was not transmitted until 13
minutes after the decision to recommend evacuation was known to the EOC
personnel.ld. Moreover, three separate dispatch messages arrived in the Staging
Area within a few minutes of each other, causing confusion and further delaying
the dispatch of the Traffic Guides. Suffolk Exh. 9S at 144; Suffolk Exh. 96,
Attach. 8 at 11-12. The message to dispatch the bus drivers did not reach the
Riverhead Staging Area until 13:30, despite the fact that a release of radiation
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had occurred at 12:35, and 'even then only after the Riverhead Bus Dispatcher
had requested it from the EOC. And the Staging Area was not told of the 12:35
release until 13:40; thus the bus drivers were dispatched into the plume without
knowledge of it. Suffolk Exh. 95 at 144; Suffolk Exh. 96, Attach. 8 at 12.
The Impell Report on the September and October drills came to the following
conclusions with regard to communications:
One of the major areas of concern during this drill series continues to be the communications
between the EOC and the Staging Areas. Long delays in getting information to the Staging
Areas were experienced throughout the drills. Much more emphasis needs to be placed on
communications. both in aCalracy and timeliness.
Delays in the response by the Staging Areas can be traced bac1c to delays in transmitting
information or instructions by the EOC. The information flow from the EOC to the ENe
also proved to be [the] major deficiency in one particular drill. It appean that the common
denominator in communications delays is the EOC. and emphasis must be placed in training
that facility.

• ••

Another area of communications that has been a problem in the past, and is still a problem
with certain shifu. is the communications link between the EOC and the EOF in the area
of dose assessment The exchange of information from the EOF to the EOC needs to be
improved. This will continue to be examined in future drills where the EOF and EOC are
both participating.

Suffolk Exh. 96, Attach. 8 at 13-14.
Problems with communications also occurred during the drills on December
2 and 10. During the December 2 drill, as we noted in our discussion of
Contention EX-50B, approximately 20% of the players wrote messages on scraps
of paper rather than on standard LERO message forms. Suffolk Exh. 95 at 145;
SufColk Exh. 96, Attach. 9 at 3. Also, the EOe issued status reports containing
conflicting information. Suffolk Exh. 95 at 145; Suffolk Exh. 96, Attach. 9
at 4. Further, EOe personnel receiving calls Cor/about LERO workers did not
return the confirmations of delivery of the messages to Family Tracking pursuant
to procedures but were instead returning them to the original caller. Procedures
call for the EOe to deliver the messages to Family Tracking; Family Tracking
will then make the confirmatory call after the message has been delivered to the
LERO worker. Suffolk Exh. 95 at 145; Suffolk Exh. 96 at lUI

31 Some Traffic Guides were more !han an hour getting 10 !heir Tel's. a fact !hat Suffolk'. witnesses attribute
10 untimely canmunications. It is not clear fran !he record, however. lhat !he delayed aniva\s of Traffic Guides
during !he December 2 drill resulted fran communication dc1ays. Suffolk Em 96 at 20. In additioo. Suffolk'.
witnesses discuss Ihrcc Traffic Guides who were unable 10 canmunicate wi!h !heir Staging Alet •• 'The record is
not clear, however, u to Ihc cause of this inability to canmunicatc. FmaUy, one TCP could not be reached wi!h a
rerouting message by d!her!he EOC, Port lcffC!!oo Staging Area, or an adjacent TCP. The Traffic Guide at lhat
TCP reported later lhat he had attempted 10 radio !he Staging AletIO verify his rc-routing responsibilities but could
not get through because !he fn:qucncy was busy. ld. These communication failures arc ccrtain1y communications
problems, but it is not clear !hat they resulted from inadequate training.

189

The December 10 drill scenario included four road impediments, and communications problems arose in LERO's response to two out of the four. The
most serious problem involved a pretended brush fire on the Long Island Expressway (LIE); information in the internal communications about the brush fire
changed as the message was transmitted through the LERO organization. The
initial message stated that the brush fire was causing a complete blockage of
the east- and westbound lanes of the LIE and also the north- and southbound
lanes of Patchogue-Mt Sinai Road. The Lead Controller at the EOC decided to
initiate the message at the ENC rather than EOC as the message dictates. When
the information was transmitted at 09:30 from the ENC to the LERO EOC, the
information on which roads were blocked was omitted. After being prompted
by the Public Information Controller, the Public Information Group in the ENC
recontacted the EOC at 09:42 with the complete information. Then at 10:25 the
Patchogue Traffic Controller, simulating a Route Spotter, reported that only the
westbound lanes of the LIE were blocked. Suffolk Exh. 95 at 146-47; Suffolk
Exh. 96, Attach. 9 at 4. The other impediment about which LERO had problems communicating was a simulated duck truck accident The message was
introduced to the ENC at 12:00, and again the ENC transmitted erroneous information; this time it incorrectly stated that the EOC was already aware of
the impediment. After being prompted by the Public Information Controller,
the ENC gave the message to the Evacuation Coordinator at 12:23. At 12:52
he called for a Road Crew to remove the impediment The Road Crew did not
arrive at the scene until 13:53, and the duck truck was moved from the road at
14:00. In this drill the evacuation recommendation was issued about 12:54. Since
the impediment occurred prior to the evacuation recommendation, LERO did not
respond promptly because it initially considered the duck truck to be a Suffolk
County problem.53 Suffolk Exh. 96, Attach. 9 at 10; Tr.5793-97.
Suffolk's witnesses concluded that the recurrence of communications problems and the repeated instances of communication failures, in spite of dress
rehearsals, drills, and tabletops over a period of 3 years, demonstrates that
LILCO's training program has been ineffective in training personnel to communicate properly. Moreover, the repeated instances of communications failures
show a failure to instill necessary communications discipline, which also indicates a flawed training program. They conclude that the Exercise demonstrated

53 The December drill tq>Ort gives a generally more favorable impression of LERO', pexfonnance lhan the reports
on the JWlCo September. and OcIOber drills. The earlier tq>Orts were all prepared by the Impell Corporation, under
emmet with ULCO. The December drill report. on the other hand, was prepared by an in-house consultant for
LILCO, working full-time for and under the supervision of LILCO. Tr. 5739-41. When asked why ULCO had
changed contractors, ULCO'. witness Daverio answered that it was his undentanding lhat LILCO'. Emergency
Preparedness Division wanted to have "more input and control in fonnulating the tq>Ort." Tr. 5740. Suffolk',
witness Cosgrove testified lhat many negative comments lhat were in the observer tq>Orts from the December drill
never got into the December drill tq>Ort. Tr. 6739.
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fundamental flaws in LILCO's training program, and that nothing since the Exercise leads to any different conclusion. Suffolk Exh. 95 at 148. .
Suffolk's witnesses argue that timely, accurate, and commonsense communications provide the backbone of a successful response to an emergency situation. Such communications are important not only in terms of the abilities of
emergency response personnel to perform their tasks, but also in terms of the
media and the public having confidence in those responses. Successful communications depend upon detailed training and extensive learning by doing. Suffolk Exh. 95 at 136. The police witnesses attested that for police personnel,
effective communication is perhaps the most difficult task to be learned, requiring repeated learning-by-doing experiences before an adequate proficiency is
reached.54 1d. at 136-37.
LILCO's wiblesses argue that the contentions cited as having bases that
support Subcontention EX-SOC are actually irrelevant to whether the Exercise
revealed a flaw in the training program that renders LERO personnel incapable
of communicating effectively. With regard to Contention EX-45, which was
consolidated with Contention EX-50, LILCO's witnesses argue that not one
of the eight subparts of the contention supports the allegation that the training
program failed to train LERO personnel to communicate effectively. LILCO EX50 Testimony at 45. Subcontention EX-45A alleges that the delay in responding
to traffic impediments resulted from communication failures. LILCO ascribes the
delay to: (1) the fact that the Evacuation Route Coordinator failed to transmit
all of the information contained in the free-play messages to staging area and
field personnel, and he failed to inform co-workers and superiors in the EOC
of the impediments; and (2) the manner in which FEMA introduced the freeplay messages. [d. at 45-46. LILCO's witnesses argue that LERO responded
appropriately to the traffic impediments and therefore the responses do not reflect
adversely on the communication training program. [d. at 46.
LILCO's witnesses acknowledged that there was a problem in communication, but they argued that it should not be blamed entirely on deficient training. LILCO argued further that the Evacuation Route Coordinator's actions were
not really inconsistent with his procedures, but resulted from the fact that he
failed to appreciate the severity of the accident and what the consequences were,
and also initially he took the message to be a rumor. They acknowledged, how54 As experienced trainers. the police witnesses were able 10 describe how police recruits are uught 10 communicate
suc:c:essfully. One technique that has been used effcctively in training recruits in proper c:ommunication skills
involves having the instructor tell one recruit a aIOry involving numbers. dates. etc. This recruit then tclls the
aIOry 10 a lecond recruit, who tclls it 10 a third recruit, and 10 on. The entire process is vidcouped. The results
the first time recruits go through this process are distortion of critical information due to inattention 10 deuil
and failure 10 Iistcn carefully. The recruits learn the consequences of these mistakes. The needed communication
skills are emphasized through frequent. almost daily. role-playing. drills. and written excrc:isc:s. Through training
of this type. the rcc:ruit learns both the proper methods of canmunicating and the consequences of improper
canmunication. Suffollt ExIt. 9S at 137 n.5S.
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ever, that he should have communicated information about even the suspected
impediments to his superiors and co-workers. Moreover, LILCO attributes the
delays in communications about the impediments to artifacts of the scenario and
FEMA's unrealistic simulation; they argue that in the real world information
about the accidents would have been communicated back to the EOC by LERO
workers in the field who saw the accidents, which would have resulted in a
more timely response. Lll.CO EX-50 Testimony at 36-38; Tr. 966-68, 973-74,
5497-98,5549-52; also see Lll.CO's Proposed Findings at 164.
With regard to the free-play message requesting dispatch of a bus to pick up
students at the Ridge Elementary School, LILCO's witnesses testified that the
bus driver was dispatched at 11:23, 33 minutes (rather than 40 minutes) after the
Special Populations Bus Dispatcher received the request. Lll.CO believes that
this was not an inordinate delay considering that the Dispatcher was concurrently
handling the dispatch of approximately forty-four other vehicles. The driver,
after picking up his bus, arrived at the school at 12:14. He then traveled to the
Nassau Coliseum Reception Center where he arrived at 13:51. Lll.CO EX-50
Testimony at 46-47. The Public School Coordinator at the EOC called the school
Superintendent (simulated) at 11:28 and requested that the Superintendent call
him when the bus arrived. After waiting for the call from the Superintendent until
13:23, the Public School Coordinator again called the Superintendent (simulated)
who confirmed that the bus had already arrived and had left for the Reception
Center. The Public School Coordinator called the Reception Center at 16:11
requesting confirmation. LILCO's witnesses argue that it is not surprising that
the Reception Center personnel called the Public School Coordinator at 16:23
to tell him that they could not confirm the arrival of the bus, because the bus
had come and gone 3 hours earlier.ld. at 47. LILCO's witness does not believe
that the failure of the Reception Center personnel to advise the EOC of the
arrival of the bus was a communications breakdown because the Reception
Center personnel were unaware that the bus had arrived. Tr. 5564-65. There was
nothing to distinguish that particular bus from the other buses that arrived at the
Reception Center. LILCO EX-50 Testimony at 47-48.
With regard to the alleged failure of LERO to notify the FAA and the LIRR,
LILCO's witnesses testified that the Evacuation Coordinator did contact the
FAA, but the number listed in the procedure was "not the best number to calJ."
Procedures existing at the time of the Exercise did not call for notification of the
LIRR. Since the Exercise, procedures for notifying the FAA have been modified
and procedures for notifying the LIRR have been included in the Plan. ld. at 48;
Tr. 5571-74. FEMA found that the confusion regarding the method for notifying
the FAA and the absence of procedures for notifying the LIRR were ARCAs
and stated that procedures should be reviewed and revised and the LERO staff
trained accordingly. Tr. 5574; FEMA Exh. 1 at 29, 39. Thus, LILCO's witnesses
do not consider this situation to result from a training problem. Tr. 5574.
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With regard to the Director sometimes not being available to answer the
RECS telephone, LILCO's witness Daverio testified that FEMA was wrong because the RECS phone isn't in the command room. Te. 5575. FEMA mentioned
both the RECS phone and the dedicated telephone, however, and the dedicated
phone is in the command room. Te. 5576; FEMA Exh. 1 at 42. The witness does
not believe any urgent calls came in on the dedicated line while the Director was
absent Te. 5576. Moreover, Lll.CO believes that had an urgent call come in,
the caller would have stated that the call was urgent. LILCO EX-50 Testimony
at 176. LERO has not changed any procedures to respond to this problem, even
though as we noted, supra, FEMA judged it to be an ARFI. Te. 5577; FEMA
Exh.l at 42.
Finally, LILCO attributed the misinformation about assistance from the
Suffolk County police to FEMA. LILCO's witnesses testified that ·FEMA
personnel simulating Suffolk County personnel gave inconsistent input to the
LERO EOC. LILCO EX-50 Testimony at 50-51. LILCO's witness Behr testified
that he was in the command cell and observed the confusion, which he stated
was caused by the simulators and also possibly by a "lack of consistency" by
the FEMA Controller who, he opined, really did not know what their position
was going to be on the issue. Te. 5587. Because of confusion coming from the
county executive simulator and the Suffolk County Police simulator, at one point
the Lead Controller in the command cell stopped operations in the command
cell to make sure it was clear to everybody what FEMA's position was on the
use of Suffolk County Police for LERO emergency response activities during
the Exercise. Te. 5588. At that point it was communicated to the EOC that the
information about police assistance had been wrong and that the police would
be used only for crime control. Tr. 5589-90.
LILCO's witnesses also testified on the post-Exercise drills. The drills
are analyzed to evaluate the effectiveness of the LERO organization and to
determine whether changes in procedure or training need to be made. They
also serve as training experiences for the LERO personnel. Te. 5733-34. The
witnesses testified that in general they did not dispute the statements in the drill
reports, although they might find individual comments that they felt were overly
critical. Te. 5745.
LILCO's witnesses do not take issue with Impell's conclusion from the
September and October drills that emphasis must be placed on training the EOC
to communicate in a more timely manner. Tr. 5770, 5772. During the October
drill, information flow from the EOC in accident status reports was not timely.
as a result of which field personnel were working with information and data that
was up to 30 minutes old. Tr. 5767-69. The witnesses also agreed that LERO
took too long to issue EBS messages during some of the drills, notably the June
6 drill, although they noted that the shift that participated in the June 6 drill did
a better job issuing EBS messages during the October 1 drill. Te. 5750-51. The
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time required to dispatch 1hlffic Guides has been too long because the Traffic
Control Point Coordinator must refer to the OPIP and, based on the protective
action recommendation, make a list of the zones to be evacuated; he then gives
the list to the Evacuation Support Communicator who transmits the information
to the staging area. An additional delay may result from messages backing up
at the communicator's desk. To try to solve this problem, LERO intends to
have the administrative support staff transmit information directly to the staging
areas rather than turning them over to the communicator when a backup occurs.
This practice may sometimes cause a problem, however, such as occurred in the
October 1 drill when three messages reached a staging area at the same time.
Tr. 5763-64, 5780-83.
LILCO's witnesses were unable to explain why the Road Crew dispatched
from Port Jefferson to an impediment during the September 10 drill never arrived
at the impediment site. When asked whether they could identify the people who
were on the missing Road Crew, the witnesses answered that they thought they
could do that but apparently no one had done so. Tr. 5786-87. Similarly, the
witnesses were unable to explain why, during the December 2 drill, a Traffic
Guide took 75 minutes from dispatch at Patchogue to reach his TCP. Tr. 5810,
5813. They testified that this was another problem that LERO intended to attack
in the coming months. [d.
FEMA's witnesses attested that they agreed with the facts presented in Contention EX-45, but in many instances they disagreed with the conclusions or
analyses presented in the contention. Tr. 8251. They believe that the FEMA
Report accurately reflects the seriousness of the problems it identified, whereas
the contention in many cases goes beyond thaL [d. The root of the Deficiency
that FEMA identified as causing LERO's delayed response to the impediment
free-play messages during the Exercise was the performance in the EOC. FEMA
Exh. 5 at 75; Tr. 8252. The poor performance involved a failure in communicating information about the impediments to the Evacuation Coordinator in a timely
manner and a lack of internal communication in that pertinent information was
not included in messages from the Evacuation Route Coordinator to the Evacuation Support Communicator for Route Spotters/Road Crews. Thus the root of
the deficiency was failed communications in the EOC. FEMA's recommendation
for correcting the Deficiency included additional and improved training. FEMA
Exh. 1 at 39.
Several of the ARCA's identified by FEMA likewise involved communication, and, in two of those, additional or different training was recommended
by FEMA as all or part of the corrective action. The confusion regarding the
notification of the FAA was identified as an ARCA, and FEMA recommended
that the EOC staff be trained so that the FAA can be notified in a timely manner. [d. The failure to notify the LIRR was also identified as an ARCA, and
part of the recommendation to correct it was training the EOC staff in revised
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procedures so that the LIRR can be notified in a timely manner. [d. at 39-40.
Another ARCA that resulted at least partially from a failure in internal communication was that given because of the delay in the dispatch of Route Spotter
#looS to verify the fuel truck impediment. FEMA's recommended corrective
action involved training personnel in the development of alternative approaches
when delays are anticipated, with consultation between at least the Evacuation
Coordinator and the Evacuation Route Coordinator. [d. at 41.
The NRC Staff, in its proposed findings, found that the evidence adduced
with regard to LERO's response to the evacuation impediments supports Suffolk's Subcontention EX-SOC. Staff Proposed Finding 470 at 176-77. The other
situations described by Suffolk as being examples of inadequate training in communication, however, do not, in Staff's view, support Sub contention EX-SOC.
But in its consideration of EX-SOC, Staff did not address the communication
failures that have recurred during the post-Exercise driUs.
Conclusion on Subcontention EX-50C. LERO EOC and/or ENC personnel
failed to communicate accurate and complete information about roadway impediments not only during the February 13, 1986 Exercise, but also during the
June 6, 1986 drill and again during the December 10, 1986 drill. This recurrence
of a problem that produced a Deficiency in FEMA's assessment of the Exercise
strongly suggests that LILCO's training in the area of communications, at least,
is woefully inadequate in that it has failed to teach LERO personnel how to
improve their performance.
Other less serious, but nonetheless bothersome, communication defects likewise persisted during post-Exercise drills. For example, internal communication
between the EOC and one or more staging areas was often slow and occasionally
erroneous or incomplete during the June 6, September 10 and 17, October I,
and December 2 and 10 drills, as well as during the February 13 Exercise. Communication between the EOC and the EOF in the area of dose assessment was
poor during the September and October drills. Some important EBS messages
were slow to be generated during at least the June 6 and September 10 drills,
as well as during the Exercise.
LILCO argued that the communication problems during the Exercise, to the
extent that they were attributable at all to LERO, resulted from poor judgment
on the part of their Evacuation Route Coordinator. LERO shift I, which participated in the February 13 Exercise, participated in only the December 2 and
10 drills. Shift 2 participated in the June 6 and October 1 drills and shift 3
participated in the September 10 and 17 drills. The fact that shift 1 demonstrated the same kind of communication problems in December 1986 that they
demonstrated in February 1986 indicates that either the training program taught
them little about effective communications between February and December,
or that the EOC personnel on shift 1 are incapable of learning. The fact that
the same kind of communication problems occurred in other drills, on the other
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hand, suggests that the level of training in other shifts is comparable to that
in shift 1. The conclusion that must be drawn is that the training program as
conducted before and since the Exercise has failed to teach LERO personnel
how to communicate emergency information effectively.
Because the consequences of poor communication during the Exercise resulted in a finding of a Deficiency by FEMA and a Fundamental Flaw by us, and
because we agree with Suffolk's witnesses that timely and accurate communications provide the backbone of a successful emergency response, we conclude
that LILCO's training program is fundamentally flawed in the area of communications. We recommend that LILCO institute a training program in emergency
communications modeled after that described in note 54, supra.

8.

Subcontention EX-SOD

Subcontention EX-SOD alleges that the Exercise demonstrated that LILCO's
training program has not successfully or effectively trained LERO personnel
to follow directions given by superiors during an emergency. Suffolk Em. 96
at 148; LILCO EX-50 Testimony at 51. As bases for the allegation, the
subcontention cites several other contentions and a number of the findings in
the FEMA Report. Suffolk Exh. 96 at 148; LILCO EX-40 Testimony at 51.
Suffolk's witnesses testified that they were not in a position to agree or disagree with the contention because of insufficient data. They cited two examples
of LERO workers failing to follow directions: (1) bus drivers who failed to
read their dosimeters every 15 minutes in spite of directions to do so, and (2)
a Thmsfer Point Coordinator who directed a bus to go to the EWDF in spite
of instructions to direct buses to the Reception Center. On the basis of the data
available to them, the witnesses testified that they could not provide additional
bases to support this subcontention. They stated, however, that their lack of
support for the subcontention should not be construed as constituting an agreement that LILCO's training program has been successful in this regard. Suffolk
Exh. 96 at 149-50.
LILCO's witnesses, citing as an example FEMA's favorable evaluation of
the performance of the Port Jefferson Staging Area Coordinator, argue that
good performance by supervisors must mean that those they are supervising are
following their directions. See FEMA Exh. 1 at 56. They also argue that the
fact that LERO succeeded in deploying approximately 1000 workers indicates
that LERO personnel are correctly responding to directions. LILCO EX-50
Testimony at 51-52. The few instances of failure of LERO workers to follow
directions cited by the Intervenors are, in the opinion of LILCO, isolated, minor
incidents that do not demonstrate a flaw in the LILCO training program. [d. at
53-54.
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Staff likewise does not believe that enough incidents have been cited by
Intervenors to support this subcontention. Staff Proposed Finding 476 at 17879.
Conclusion on Subcontention EX-SOD. The parties are in agreement that
there is insufficient evidence to support the allegation that LILCO's training
program failed to teach LERO workers to follow the directions of their superiors. We agree; therefore we find Subcontention EX-50D to be without merit.
9.

Subconlention EX-SOE

Subcontention EX-50E alleges that LILCO's training program has not successfully or effectively trained LERO personnel to exercise independent or good
judgment, or to use common sense, in dealing with situations encountered during
an emergency or in implementing the LILCO Plan and procedures. The subcontention cites several other contentions and the FEMA Report as providing bases
and support for EX-50E. Suffolk Exh. 95 at 150.
Suffolk's witnesses stated that examples of failure of LERO workers to
exercise independent or good judgment or common sense can be found in
LILCO's inability to handle unanticipated or unrehearsed situations as discussed
in EX-50A, as well as in EX-38/39. In addition, they cite a number of other
situations that they believe demonstrate a failure by LERO workers to use
independent or good judgment or common sense. For example, they consider
the failure of LERO personnel to obtain additional information about the gravel
truck impediment, which resulted in LERO's dispatching a single tow truck
that was incapable of clearing a loaded gravel truck from the roadway, to
demonstrate poor judgment on the part of LERO players. Similarly for the fuel
truck, LERO again failed to dispatch a truck that could have handled the job,
again demonstrating poor judgment by the LERO personnel. [d. at 152; see
FEMA Exh. 1 at 37, 65. Suffolk's witnesses cited still other examples of the
exercise of poor judgment by LERO workers, as follows:
The decision by the Evacuation Coordinator to choose a traffic rerouting strategy
without consulting persons familiar with the roadways in the area of the impediments, which resulted in a decision to employ an illogical rerouting strategy. [Suffolk Exh. 95 at 153.]
A field monitoring team stopped to report dose assessment data while still within
the plume. [Id.]
A simulated evacuee who had been found to have contaminated hands while being
monitored at the Reception Center was advised to put on rubber booties before he
was advised to put on anticontamination gloves. [Id.]

In response to an inquiry from a penon who had trucks going to Suffolk about
how extensive the evacuation would be, a LERO Call Board operator advised that
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the only protective action was closing of schools, and that evacuation had not been
recommended. Suffolk contends that it would have been better judgment to have as
few people and vehicles as possible in the EPZ and suggests that it would have been
more appropriate had the operator exercised such judgment independently. [Td. at
154.J

In response to an inquiry whether lobsters caught that morning on the Shoreham
jetty were safe to eat, a Call Board operator re5ponded at 12:28 that there were no
data to indicate that anything would be wrong with the lobsters. Suffolk contends
that a re5ponse advising caution would have shown better judgment, and that
giving a response without even asking what time the lobsters had been caught
demonstrated a further lack of judgment and common sense. [Td. at 155.J
In response to a simulated call from Dan Rather, who wanted to take a 1V crew to
the SNPS, the LERO responder advised against going to the plant because "You
will be in the way" and then gave directions to the planL Suffolk contends thaI the
fact that the responder advised against going to the plant yet told Rather how to
get there demonstrates poor judgment and lack of common sense. [Td. at 155-56.J

LERO', failure to contact the LlRR in order to tell the railroad to divert its trains
from Ihe EPZ resulted from a failure by LERO personnel to use independent
judgmenL [Td. at 156.J
The Emergency News Manager delayed opening the ENe from 8:08 to 8:25
because one apparently nonessential staff member had not arrived. He showed
poor judgment in delaying Ihe operation of Ihe ENe until roll call had been
completed. [Td.J
Although the EBS message ordering evacuation of Ihe entire EPZ was broadcast
(simulated) at 12:00 and the ULCO spoke~person in Ihe ENe received Ihis
information at 12:22, she wailed until the 12:47 press briefing to release this
information to the press. Suffolk contends Ihat there was no reason for Ihis delay,
which reflected both poor judgment and defective training. [/d. at 156-57.J
Anolher error in judgment was displayed in Ihe ENe when Dr. Brill from Brookhaven National Laboratory, whom ULCO had available in the ENe, told reporters
that he would not follow LERO's evacuation recommendation. [Td. at 157.1
Suffolk contends that ULCO showed poor judgment in not checking Ihe compatibility of the electrical system in the ENe with the copying equipment to be used
there in advance of the graded exercise. Moreover, given the failure of Ihe copying
machines, LERO personnel in the ENe showed poor judgment by not attempting
to compensate for the useless copying machines by relaying information from the
EOC to reporters orally. [Td. at 157 -58.J
Finally, the public information starf at the EOC displayed poor judgment in preparing EBS messages by filling in Ihe "sample" fill·in-Ihe-blank EBS message contained in the ULCO Plan, which resulted in unintelligible or confusing messages. Common sense and good judgment dictated the rewriting of the messages
10 tailor them to specific situations. [Td. al 158-59.J

Suffolk's witnesses attested that their review of LILCO's training program
indicated that the training program was so procedure-specific that LERO workers
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are taught, if anything, not to use independent judgment Suffolk's witnesses
believe emergency personnel must be taught to think on their own, because to
be able to handle unexpected occurrences, emergency response personnel must
be able to "think on their feet" [d. at 159-60.
LILCO's witnesses testified that LERO's training program is not intended "to
train a group of free thinkers; LERO personnel, particularly in non-management
roles in LERO, are to implement the Plan, not develop ad hoc responses in the
field." LILCO EX-50 Testimony at 55. Further, they believe that many of the
examples of use of poor judgment or lack of common sense cited by Suffolk
from other contentions or in remarks by FEMA were not, in fact, examples of
such. Rather, the LILCO witnesses believe that LERO's response to the traffic
impediments demonstrated, in several instances, the use of good judgment in
response to unanticipated events; they noted as examples the Traffic Guide who
called for traffic cones and another Traffic Guide at his TCP; the telephone calls
to Hess Oil Company and the Miller Place Fire Department; and the dispatch
of a Route Alert Driver to monitor the. radiation exposure of fire department
personnel. [d. at 56.
LILCO's public information consultant Dr. Mileti testified that he believed
people could be trained to use better and more informed judgment and probably
independent judgment. He did not think you could teach people common sense,
however; either they have it or they don't, in his view. Tr. 5169-70. He agreed
that flexibility was important in an emergency response organization, because
in an emergency, circumstances arise when workers need "to exercise good
judgment and not go by the letter of the book." Tr.5170-71.
FEMA witnesses Keller and Baldwin agreed that the failure of LERO
personnel to contact the LIRR showed a lack of independent judgment, although
they acknowledged that the Plan did not call for notification of the railroad.
Tr. 8273-74. Witness Baldwin added that it would have been good judgment for
LERO to notify the railroad, even though such notification was not called for
in the Plan. Tr. 8274. It is FEMA's position that this inadequacy, as with most
of the Exercise inadequacies that it identified, is attributable to a breakdown in
the LILCO training program. FEMA Exh. 5 at 73.
The NRC Staff accepted FEMA's findings on Contention EX-50E and stated
that LERO failed to show redundancy and diversity in its response to the road
impediments. Staff Proposed Finding 444 at 167.
Conclusion on Subcontention EX-50E. We conclude that the weight of the
evidence supports Suffolk's contention that LERO workers are not adequately
trained to use independent and good judgment in response to unanticipated
events. LlLCO itself admits that its training program is intended to teach LERO
workers to implement the. Plan and not to make ad hoc decisions during an
emergency. We are convinced, however, that situations would arise during a
radiological emergency at SNPS that could be dealt with effectively only if
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the emergency workers are able to make good, independent judgments and ad
hoc decisions. Professional emergency workers, such as the police, are certainly
required to make independent, ad hoc decisions. LILCO should expect the same
for its emergency workers. LILCO's training program should be modified to
teach LERO personnel that they can and should exercise independent judgment
and common sense when faced with unanticipated events that require a prompt,
effective response.
10.

Subconlenlion EX-SOF

Subcontention EX-50F alleges that the Exercise demonstrated that LILCO's
training program has not successfully or effectively trained LERO personnel
to deal with the media, or to otherwise provide timely, accurate, consistent,
and nonconflicting information to the public through the media during an
emergency. Several contentions and comments by FEMA are cited as supporting
Subcontention EX-50F. Suffolk Exh. 95 at 166. Suffolk's witnesses stated that
they would cite only several examples of exercise events that support the
subcontention; other examples, they said, are considered under Subcontention
EX-38/39. [d. at 167.
The first example presented by Suffolk dealt with the time of activation
of the ENC. Although the first EBS message was broadcast at 6:52, it was
not until 8:25, an hour and a half later, that the ENC became operational.
Suffolk's witnesses believe that the media would have begun pressing LILCO
for information shortly after the 6:52 EBS broadcast, and that the delay would
probably have resulted in confusion, speculation, rumor generation, and a lack
of confidence in LERO's ability to deal with the emergency. [d. They argue that
LERO's hour and a half delay in setting up the ENC reflects a lack of adequate
training and a "substantial lack of good judgment" [d. at 168.
Suffolk's second example was LERO News Release No.1, announcing an
Alert Condition and stating that there had been no release of radiation; this
announcement was made at 8:21. At 8:19, however, the ENC had been informed
that a Site Area Emergency had been declared, that a minor release of radioactive
material had occurred, and that LILCO recommended that dairy animals be
placed on stored feed. Suffolk's witnesses think that the short time between
the ENC's notification of the Site Area Emergency and the issuance of News
Release No.1 makes it somewhat explainable that News Release No. 1 reported
the earlier condition. [d. That they consider inexcusable, however, is the fact
that no prompt correction was released; the Site Area Emergency and radiation
release was not made known to the press until the issuance of News Release
No.2, which still had not been released to the press as of 9:15. LERO News
Release No.3 was received at the ENC at 10:15, but it was not posted for
the press until 11:10. News Release No.4 was received at 10:45, but was not
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posted until 11:56. News Release No.5, which covered the 10:24 evacuation
recommendation for zones A-M, Q, and R, was approved by the Director at
11 :02 but did not arrive at the ENC until 11 :36, and was made available to
the press some time later.ld. at 169. News Release No.6 was approved by the
Director at 12:25 but was not posted until 2:10, and Release No.7 was approved
by the Director at 1:11, received by the ENC at 1:47, but was not posted until
3:07. Finally, although the decision to evacuate the entire EPZ was reached by
the Director at 11:46 and announced in an EBS message at 12:00, the ENC did
not inform the media of the decision or the content of the EBS message until
12:47. ld. at 170.
Suffolk's witnesses argue that these examples demonstrate that LERO personnel were unable to provide timely, accumte, consistent, and nonconflicting
information to the public through the media. They believe that during an emergency the ability to provide timely and accumte information to the media is
essential to ensure that the public is kept informed concerning the status of
the emergency and the protective actions being recommended. The witnesses
suggest, further, that fear of nuclear hazards could cause the public to react
irrationally if it is not kept informed and up-to-date regarding the status of the
emergency.ld. at 170-71.
The police witnesses testified that they frequently confront situations in which
immediate media contact is likely, and therefore they have train'ed respondents
to deal with the media on a rapid basis. From experience with natural disasters,
hostage-taking situations, and technological disasters such as chemical spills, the
police witnesses attested that the media immediately seek out officials who are
in charge and demand information from them about what has happened and what
to expect in the future. If the officials are not prepared to respond immediately,
the media publicize the lack ofprepamtion and seek other, potentially unreliable,
sources of information.ld. at 172.
Suffolk's witnesses testified that from their review of the documents, LERO
personnel had no understanding of how important it was to have the ENC in
opemtion at the earliest possible time or consider a meaningful alternative means
of communicating with the media prior to ENC activation. They believe that this
lack of understanding by LERO personnel demonstrates that LILCO's training
has been inadequate. Adequate training would have stressed to LERO personnel
the need to take charge of information flow to the news media almost from the
minute the first EBS message was broadcast. ld. at 173. Suffolk believes that
the Exercise revealed that LERO personnel had not been trained to realize or
understand the importance of appearing to be a credible source, or how one
goes about presenting that image to the media. ld. at 174.
Suffolk's witness Colwell testified that he had personally held numerous
local, statewide, and national news conferences, and that he had appeared "live"
on national news networks, where he was interviewed concerning events such
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as aircraft hijackings, kidnappings, shooting incidents, fugitive apprehensions,
bombings, and major legal cases such as ABSCAM. He stated that if a
spokesperson for a news-disseminating organization is to be effective, the
spokesperson must instill a sense of confidence that full disclosure is being
made. Once the media believe that the most current and accurate information
is not available at the news center, they will leave to pursue other lines of
inquiry and other sources. ld. at 181-82. In addition, witness Colwell pointed
out that the ability to deal effectively with the media could be gained only
through experience or through extremely realistic role-playing exercises, and
that in these simulated situations the role player should be put under pressure
because he will be under intense pressure from the media in a real emergency.
He stated that the media in this country are known for, and pride themselves on,
asking the hard questions and refusing to be put off by vague or ill-informed
answers. [d. at 182-83.
Finally, witness Colwell attested that while he was unaware of the specific
training that the LILCO spokesperson had received for her job, nevertheless
her performance during the Exercise indicated that the training had been
inadequate. He testified that the ENC continually lagged behind the EBS station
in releasing information, at least in part because the spokesperson would await
the next scheduled press briefing to release information rather than issue a news
release immediately. Witness Colwell attested that he had viewed the ENC
videotapes made during the Exercise, and that the spokesperson frequently
appeared flustered by the questions she was asked. [d. at 183. In witness
Colwell's opinion, the spokesperson's performance made it clear that. although
she was the LERO spokesperson, she exhibited little understanding of the
operational details of LERO, little access to higher levels in the organization
and the information flowing from them, and little skill in establishing rapport
with the media and effectively fielding their questions. ld. at 184-85.
LILCO's witnesses believe that the Exercise demonstrated that LERO personnel were capable of providing the public with timely, accurate information about
the emergency. They attribute delays in transmitting information to the media
to the breakdown of the copying machines at the ENC rather than to the training of LERO personnel, and they further state that there are now five copying
machines available to the ENC. LILCO EX-50 Testimony at 57; Tr. 5652. The
witnesses contend that the public was given accurate information directly and
in a timely manner through the EBS messages, and the media received essential
information through periodic news conferences held at the ENC by LERO and
LILCO personnel.ld. at 57-58.
As we noted in our consideration of Subcontention EX-38, prior to activation
of the ENC, information could have been provided to the press by the Corporate
Communications Department (CCD). which maintains a telephone line that is
covered 24 hours a day. 7 days a week. See id. at 49-60; Tr. 3435-41. The
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role of the CCD in an emergency is described in EPIP 4-3. See Suffolk
Exh. 47. In addition, in discussing EX-38, we noted that FEMA had concluded
that activation of the ENC was done well. We agreed with FEMA, and we also
concluded that other sources of information would have been available to the
media prior to activation of the ENC.
With regard to the lapse of time between issuance of the EBS messages and
the news releases, we noted in our consideration of EX-38 that the first LERO
News Release contained dated information at the time it was released, although
FEMA did not consider this to be a serious problem. We also mentioned the fact
that FEMA noted that there is no time requirement for the distribution of news
releases.s, FEMA's position is that news releases are of secondary importance
because EBS messages are the primary means by which essential emergency
information and instructions are communicated to the public. See FEMA Exh. 5,
at 35.
Both Suffolk and FEMA criticized LERO for providing the press with hard
copies of EBS messages which contained extraneous information marked for
deletion. They thought that confusion might result. In our consideration of EX38 we agreed with Suffolk and FEMA that the EBS messages should be cleaned
up before being distributed to the press. The fact that they were not, during the
Exercise, probably reflects an inadequacy in the training program.
It took the ENC 47 minutes following the first broadcast of the EBS message
containing the evacuation recommendation to get that information to the press
in a news release. Suffolk and FEMA agree that the media would have been
informed of the evacuation recommendation via the EBS messages. We observed
in our discussion of EX-38 that upon thus learning about the evacuation, the
media would have demanded more information from the ENC. But the media's
confidence in the ENC would have been eroded, and it might even appear that the
ENC was withholding information. LILCO's spokesperson should have made
it a point to get the evacuation recommendation out to the press as promptly
as possible. Her failure to do so probably reflects another inadequacy in the
training program.
In its proposed findings the NRC Staff concluded that while the ENC lagged
behind the EBS messages in giving out information, the media had the same
access to EBS messages as the public and therefore it seems unlikely that
confusion would have resulted from the lag. Staff Proposed Finding 483 at
180. Further, Staff believes that the detailed information that the spokesperson

"FEMA·. witnesScs were uncertain whether Ihe media were given the content of EBS mcsllges vabally monty
after Ihcy were received by Ihe ENe. The evaluator It Ihe ENC ltated EBS mcsslgcs were received by phone at
Ihe ENC in I timely fuhion. but \here was a delay in getting hard copy posted in the press area. Tr. 7823·24. Our
reading of the Exercise Evalultion Critique Form prepared by Ihe ENC Evaluator lU88ests Ihlt EBS mcsslges
were not promptly read to Ihe press. The Evaluator commented Ihat Ihe time "1lg means Ihlt reporters do not
have III accurate picture of the protective actions." Suffolk Em. 101.
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could not provide correctly was not essential information, and therefore there
is no evidence that there was a failure to properly train the spokesperson. Staff
Proposed Finding 474 at 180-81.
In our consideration of EX-38 we agreed with Suffolk that LILCO's spokesperson should have been able to respond to detailed questions about the
fuel truck impediment, to the extent that details were contained in the freeplay message. FEMA took no position on this issue. We also found in our
consideration of EX-38 that the LILCO spokesperson should have been able
to relay accurate information about the gravel truck impediment; instead, she
incorrectly reported that it had been cleared approximately 45 minutes before
it was, in fact, cleared. The fact that the spokesperson was unable to respond
adequately to questions about either roadway impediment probably results from
inadequate training.
Conclusions on Subconlention EX-50F. The delays and inaccuracies in
communicating information about exercise events to the media is undoubtedly
another reflection of the inadequate training LERO personnel have received in
communication skills. If and when LILCO follows the advice we offered, supra,
regarding note 54, the ability and skill of the LILCOILERO spokespersons in
communicating with the media should improve.
11.

Subcontention EX-SOG

Subcontention EX-SOG alleges thai LILCO has failed to provide training to
persons and organizations who are not employed by LILCO but who are relied
upon for implementation of the LILCO Plan. Suffolk Exh. 95 at 186; LILCO
EX-50 Testimony at 59-60. Contentions EX-27 and EX-28 plus several EOCARCAS are cited as support for EX-SOG.
Suffolk's witnesses cited the FEMA Report that assigned several ARCAs because bus drivers used for school evacuation had not been trained in dosimetry.
because neither ambulette drivers nor the bus drivers had been trained in KI
policy and the use of KI, and because neither ambulette drivers nor bus drivers
used for school evacuation had been trained regarding who can authorize exposure in excess of the general public Protective Action Guides (pAGs). Suffolk
Exh. 95 at 188-89; see FEMA Exh. 1 at 45-46.
Another example cited by Suffolk was the performance of Dr. Brill, LERO's
scientist from Brookhaven National Laboratory, who appeared at the ENC
press briefings and who (1) gave out technically incorrect information, and (2)
contradicted the LERO evacuation recommendation when asked by the press
what he would do given that recommendation. Suffolk Exh. 95 at 189. Suffolk
alleges that LERO members in the ENC when Dr. Brill made the latter statement
failed to correct it immediately. Suffolk argues that Dr. Brill's performance
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demonstrates that LILCO has failed to provide adequate training for non-LILCO
employees who are relied upon to help implement the Plan. [d. at 190.
LILCO's witnesses testified that the ambulance and ambulette drivers had received training prior to the Exercise in radiological protective procedures. They
attested, further, that their investigation of the problem noted by FEMA during
the Exercise had determined that it resulted from attrition among drivers who
had been trained. To combat this attrition problem, training of ambulance and
ambulette drivers has been conducted monthly since the Exercise. LILCO EX-50
Testimony at 60; Tr. 5685-88. LILCO's witnesses also stated that while some
school bus drivers had been trained before the Exercise, training of all school bus
drivers had not been accomplished because only the Shoreham-Wading River
School District was going to participate in the Exercise. They testified, further,
that procedures were being developed to facilitate the participation of all school
bus drivers in the radiological training sessions, but as of May 12, 1987, plans
had been formalized with the Shoreham-Wading River School District only.
LILCO EX-50 Testimony at 61; Tr. 5682-84.
FEMA's findings with regard to the allegations of Subcontention EX-5OG
were that dosimetry and training had not been provided to the school bus drivers,
which was identified as an ARCA. FEMA found that some of the ambulette
drivers were not aware of when to take their KI, which was identified as an
ARCA. FEMA also found that school bus drivers had not been trained in KI
policy, nor was the supply of KI for bus drivers sufficient; this, too, was
identified as an ARCA. FEMA Exh. 1 at 45, 76. Finally, FEMA found that
neither all ambulette drivers nor any of the school bus drivers had been trained
regarding who can authorize exposure in excess of the general public PAGs;
each of these inadequacies was identified as an ARCA. [d. at 46.
Staff does not consider the failure to provide dosimetry training to personnel
belonging to organizations not participating in planning to be an inadequacy in
the LILCO training program, although Staff acknowledges that it nevertheless
could be a problem. Staff.Proposed Finding 462 at 174-75.
Conclusions on Subcontention EX-50G. We agree with Suffolk that the
training problems identified by FEMA resulted from an inadequate training
program prior to the Exercise. Whether the post-Exercise training of ambulette
drivers and the proposed training of school bus drivers will solve the problems
remains to be seen. In its review of Revision 7 and 8 of LILCO's Plan
(the February 13, 1986 Exercise was based on Revision 6) FEMA's Regional
Assistance Committee (RAC) found that LILCO had adequately addressed the
ambulette driver problem, but it found LILCO's response to training the bus
drivers to be inadequate. Tr. 5688; see FEMA Exh. 3 at 16. Whether the
problems cited in Subcontention EX-50G have been adequately solved must
be demonstrated in another graded exercise.
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12.

Subcontenlion EX-SOH

Subcontention EX-SOH alleges that LERO personnel are not adequately
trained in the area of dosimetry, radiation exposure control, KI use, understanding of radiation terminology, and related areas. Consequently LERO personnel
cannot assist members of the public and non-LILCO personnel who are relied upon to help implement the Plan during an emergency as SNP, and who
would expect LERO personnel to be able to respond accurately and effectively
concerning these subjects. Suffolk cites Contentions EX-42 and EX-4S and several ARCAs identified by FEMA as providing support for Subcontention EXSOH. Suffolk Exh. 95 at 186-87.
Other examples cited by Suffolk in support of EX-SOH were the following:
A LERO Route Alert Driver who thought he would receive KI authorization in an
EBS message. [/d. at 192; see FEMA Report at xvi. 69-70.]
Traffic Guides at two TCPs who did not know dose authorization limits. [Suffolk
Em. 9S at 193; see FEMA Report at 70.]
Traffic Guides at two TCPs who did not fully understand the chain of command for
excess exposure authorization. plus some Traffic Guides who indicated that they
might question the authority of the Lead Traffic Guide to issue the authorization
for excess exposure. [Suffolk Exh. 9S at 193.]
Two of the eight Traffic Guides observed by FEMA who did not fully understand the difference between low-range and mid.range direct reading dosimeters
(ORDs). [Id.; see FEMA Report at 76.]
The Patchogue Bus Dispatcher who misinformed bus drivers when instructing them
via bull horn on how to read their dosimeters. [Suffolk Em. 9S at 193; see FEMA
Report at 68, 69.]

Suffolk's witnesses argued that these few examples are significant because
of the small number of LERO workers observed by FEMA. They believe that
the existence of so many training deficiencies in the small number of workers
evaluated by FEMA suggests that such problems are widespread. Suffolk Exh. 95
at 193-94.
LILCO's witnesses contend, on the other hand, that Suffolk has cited only
minor examples of individual failures, and argue that instances of field workers
not reading the dosimetry or ingesting their KI would not impair protection
of the public health and safety. They do not believe that these breaches in
personal radiological procedures by LERO personnel individually or collectively
demonstrate a flaw in the LILCO training program. LILCO EX-50 Testimony at
62. Nevertheless, because LILCO is concerned about the safety of its personnel,
it has made several modifications in its personnel dosimetry and exposure
control training to emphasize to trainees the importance of reading dosimetry,
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of knowing when to take KI, and of knowing who and by what means excess
radiation exposure is authorized: [d.
LILCO's witnesses argue also that dosimetry and related areas are generally a
problem at FEMA exercises because people find it difficult to remember detailed
information that they rarely use. LERO's post-Exercise approach to correcting
this problem has been to issue Identification Badges to all LERO workers to be
worn on the outer garments for easy identification. On the back of the badges,
personal radiological protection procedures are listed for quick reference in the
field. [d. Thus, eliminating the need to memorize dose limits plus increasing
the emphasis in training on personal radiological procedures will, LILCO's
witnesses believe, be an effective solution to the problem. [d. at 62-63.
LILCO's witnesses also do not believe that Contention EX-42, one of two
contentions cited by Suffolk as supporting Subcontention EX-SOH, in fact
supports EX-SOH. LILCO points out that only subpart D of EX-42 is relevant. It
notes that three Traffic Guides did not understand the procedures for excess
exposure. [d. at 63; Tr. 5705. Since FEMA questioned thirty-three Traffic
Guides about dosimetry, these three isolated instances do not demonstrate a
programmatic flaw in LERO training, according the LILCO. LILCO EX-50
Testimony at 63.
Similarly, LILCO believes that the other contention cited by Suffolk, Contention EX-45, has a single relevant subpart, subpart H, dealing with personal
radiological procedures. It alleges that the Bus Dispatcher at Patchogue made
inaccurate announcements to bus drivers about dosimetry. LILCO argues that
it is untrue that he made inaccurate statements; rather he failed to be complete
and precise. Moreover, they state that the Dispatcher was only quickly refreshing
the drivers' memories just before their departure about comprehensive dosimetry instructions they had received only minutes earlier. But even if Suffolk's
allegations were true, LILCO does not believe that Contention EX-45G, either
alone or in combination with other "sporadic instances" demonstrates a flaw in
LERO's training in dosimetry, KI use, or procedures for excess dose authorization. [d. at 63-64.
Although FEMA found that most of the emergency workers it evaluated
demonstrated knowledge of use of dosimetry and actions required in response
to certain radiation-level readings, it nevertheless did not view the Patchogue
Bus Dispatcher's instructions to drivers as lightly as LILCO would have us view
them. It assigned an ARCA because of his performance. FEMA Exh. 1 at 6869. It also assigned an ARCA because one evacuation route Bus Driver read
DRDs only twice, when instructed to do so by the Transfer Point Coordinator,
while another read .his DRDs only when it was convenient. [d. FEMA also
assigned ARCAs because Traffic Guides at two TCPs did not know dose
authorization limits, because a Route Alert Driver believed that he would receive
KI authorization in an EBS message, and because Traffic Guides at two TCPs did
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not fully understand that the Lead Traffic Guide had the authority to authorize
excess exposure by radio and some Traffic Guides indicated that they might
question this authority. [d. at 70. FEMA also assigned ARCAs because two
of eight Traffic Guides observed at Riverhead did not fully understand the
difference between low- and mid-range DRDs. [d. at 77. An ARCA was also
assigned at Riverhead because one Bus Driver simulated ingestion of his KI
prematurely, before he was assigned an evacuation route. [d. fur all of these
ARCAs, FEMA's recommendation called for additional training. [d. at 6970, 77. Under cross-examination, FEMA's witnesses stated that the problems
with knowledge of dosimetry and use of KI observed during the Exercise were
similar in nature to those identified at other sites in New Jersey and New York
State.56 'fr. 8535. In response to Lll.CO's claim that problems with dosimetry
are a general problem in FEMA exercises, which FEMA's testimony would
seem to suggest, Suffolk stated that a review of aU other Region II exercises
demonstrated that there were more dosimetry-related problems at Shoreham than
at virtually any other exercise. Suffolk Proposed Finding 792 at 570; see Suffolk
Exhs. 62-80.
The NRC Staff would have us find that the lack of knowledge concerning
personal radiation protection was pervasive, but these problems do not directly
affect the health and safety of the public. Staff suggests, further, that the problem
appears to be readily correctable through the use of the ID badge information
aids and more training. Staff also agrees with LILCO's witnesses Lindell and
Mileti, who, when asked why they thought LERO workers would look at the
back of the badges when they forgot to even look at their personal dosimeters,
stated that in a real emergency LERO workers would look at their badges and
dosimeters because of concern for their own safety. 'fr. 5200-02.
Conclusions on Sub contention EX-SOH. The fact that FEMA believes that
all of the ARCAs it identified with respect to radiation dosimetry, KI use,
and procedures for excess dose authorization can be corrected by more and/or
better training leads us ineluctably to the conclusion that LILCO's training prior
to the Exercise was somewhat inadequate. The fact that most of the LERO
workers demonstrated satisfactory knowledge about these matters indicates
that the training program was not totally flawed, but obviously it needed to
be improved. Whether the measures that Lll.CO has instituted to respond to
FEMA's criticisms are adequate remains to be demonstrated by another graded
exercise. We agree with the Staff, however, that the lack of adequate knowledge
about personal radiation protection by LERO workers should not directly affect

56 FEMA's witnesses distinguished the problems with knowledge of dosimetzy and KI from the problems with
the rosd impediments. however. because counties in the SUIc of New Yode gencn1ly handle impediments very

well. Tr. 8535·36.
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the public health and safety. Therefore the training problem relating to personal
radiation protection is not a fundamental flaw in the LILCO Plan.
13.

Subcontention EX-SOl

Subcontention EX-SOl alleges that LILCO's post-Exercise modifications to
its training program intended to correct the problems identified in the FEMA
Report will not be successful in correcting the problems revealed by the
Exercise. Suffolk Exh. 95 at 196; LILCO EX-50 Testimony at 64. Suffolk's
witnesses testified that they were familiar with SNRC-1269, which lists the
modifications LILCO has made to the training program in response to FEMA's
findings, and with a few minor changes to the training program in addition to
those listed in SNRC-1269. Suffolk Exh. 95 at 197.
Suffolk believes that the minor changes in the training program proposed and
implemented since the Exercise will not solve the "many problems in LILCO's
program" because the training program is conceptually no different than it
was when first implemented 3 years ago. [d. at 198. Suffolk's witnesses cited
several examples of changes that they think will be ineffective. For example,
they state that LILCO now proposes to tell trainees during classroom lectures
and tabletop drills to be "aware" of the particular jobs and the functions they
need to perform. Suffolk's witnesses view this as merely repeating what the
LERO workers have already been told during 3 years of prior training. Another
example of a minor change is the creation by LILCO of "action diagrams"
which Suffolk's witnesses characterize as nothing more than charts depicting job
tasks of LERO personnel that are highlighted in different colors. They suggest
that LILCO's training materials must already have contained information which
depicted job tasks. [d. at 199. Changes such as these, in the opinion of Suffolk's
witnesses, do nothing more than tell LERO personnel what to do, which LILCO
has been doing for 3 years of prior training. They do not teach personnel how to
accomplish their jobs or institute learning by doing, which Suffolk thinks is what
is needed. Suffolk thinks that LILCO's training methodology is no different than
it has been for the past 3 years, and consequently there is no basis to conclude
that the training program will be any more successful in the future. [d. at 199-

200.
Suffolk supported its view by citing several post-Exercise drills in which
dosimetry-related problems occurred. Suffolk Proposed Finding 793 at 571.
During the June 6, 1986 drill several Traffic Guides were still not clear on
the procedure regarding reaching certain exposure levels. [d. at 572 n.538; see
Suffolk Exh. 96, Attach. 7 at 6. During the September 10, 1986 drill, of nine
Traffic Guides questioned, most were unaware of the maximum allowable dose
and the procedures governing the use of KI. Suffolk Proposed Finding 793 at
572 n.538; see Suffolk Exh. 96, Attach. 8 at 4-5. In addition, two Road Crews
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were unaware of the procedures for use of dosimetry and maximum exposure
allowances. Suffolk Exh. 96, Attach. 8 at 6. During the September 17, 1986
drill the distribution of dosimetry was not well controlled, and many LERO
workers arrived at the dosimetry briefings near the end of the session and were
not afford~d the benefit of a complete briefing. Id. at 8. During the October
I, 1986 drill again there were LERO personnel who were unclear as to dose
authorization. Suffolk Proposed Finding 793 at 572 n.538; see Suffolk Exh. 91a
at 7. Finally, during the December 10, 1986 drill it was observed that one
member of a two-man Road Crew failed to use his dosimeter. Suffolk Exh. 93c
at 5.
LILCO pointed out in its reply to the proposed findings of the Intervenors
and Staff that the LERO badges with the dosimetry information on the back
were not provided until the December 1986 drills. LILCO Reply Findings at
181. Further, during the December 10 drill a Field Controller observing two
TCPs noted that the LERO workers simulated reading their dosimetry every
15 minutes and that they were aware of the information on the back of their
badges. Id.,· see Suffolk Exh. 93a at 6. Moreover, during both the December
2 and 10 drills, Field Controllers observing various locations (Transfer Points
and TCPs) reported that LERO workers were reading their dosimeters every 15
minutes and were aware of their usage and limits. Suffolk Exh. 96, Attach. 9 at
40.
The NRC Staff, in its proposed findings, noted that LILCO had treated
the problems observed during Exercise in responding to road impediments as
deficiencies in training for road impediments, rather than as deficiencies in
responding generically to unexpected events. Staff Proposed Finding 487 at
181-82. While the Staff agrees with Suffolk that repeated drills on slightly
different road impediment scenarios introduce little in the way of surprise, this
kind of repetition was in fact a form of "learning-by-doing" training that has
been emphasized by Suffolk's witnesses. Staff Proposed Finding 477 at 181;
see Suffolk Exh. 95 at 80-89, 93; Tr. 6768-72. Staff believes that this repetition
has shown some positive results. It notes that, following the problems in the
June 1986 drills, response to the road impediments improved substantially in
the September/October 1986 drills. Staff Proposed Finding 489 at 182; see
Suffolk Exh. 96, Attachs. 7, 8. Staff also noted that while LILCO pointed to
good responses to impediments during the December 1986 drills, there was a
delay in response to one of the four impediments and communication problems
on another. Staff Proposed Finding 489 at 182; see LILCO EX-50 Testimony
at 71; Suffolk Exh. 96, Attach. 9 at 4. Staff notes that LILCO's observation of
Traffic Guide performance during the June, September, and October drills was
favorable. Staff Proposed Finding 490 at 182; see Suffolk Exh. 96, Attachs. 7,
8. In the December drills, dispatch of Traffic Guides, Bus Drivers, and other
field workers appeared to be timely. Suffolk Exh. 96, Attach. 9 at 18-26. Finally,
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remedial "road rallies" of bus drivers continued through the December drills, but
they were not evaluated.ld. at 42; see LILCO EX-50 Testimony at 72-73. Staff
believes that these apparent improvements lend credence to the correctability of
the deficiencies in knowledge exhibited during the Exercise and in the ability to
handle road impediments. Staff also believes that the post-Exercise drill evidence
tends to show greater emphasis on "learning by doing." Nevertheless, because
the drills were observed by neither FEMA nor Suffolk County, but only' by
LILCO contractors, Staff does not think decisive weight can be accorded the
evidence from the post-Exercise drills. Staff Proposed Finding 491 at 183.
Staff points out, however, that even LILCO acknowledges that training problems found in the Exercise have persisted. For example, according to LILCO's
witness Behr, dispatch problems at staging areas continue to be an area of concern. Staff Proposed Finding 493 at 183; see Tr. 5786-87. More significantly,
LILCO acknowledged that response and communication problems continued in
the June, September, and October drills. Staff Proposed Finding 493 at 183; see
'fr. 5758-59, 5769, 5784 (Behr), 5772-73 (Daverio). Staff notes that while the
December drill "may have shown improvement," communications problems still
occurred in dealing with the brush fire and truck impediments. Staff Proposed
\ Finding 493 at 184.
Staff concludes by observing that over 1000 LERO personnel were mobilized
for the Exercise, and this was only one of three shifts. Staff Proposed Finding
494 at 184; see LILCO EX-50 Testimony at 10. Although LILCO's training
program conducts quarterly drills, because of the size of LERO, individuals receive training only annually: Staff Proposed Finding 494 at 184; see 'fr. 5725. In
addition to the burden of training so many, it is more difficult to train LERO
personnel to be emergency response workers for a nuclear accident than it is to
train persons who regularly perform emergency response work. Staff Proposed
Finding 494 at 184; see 'fr. 4465 (Behr), 'fr. 5137 (Mileti). Staff observes, further, that unlike police or fire department personnel, who interact as respondents
to emergencies on a regular basis, the LERO organization is intermittent in nature, drilling for emergency response only periodically. Staff Proposed Finding
495 at 184-85; see Suffolk Exh. 95 at 206; 'fr. 6425 (perrow). Staff believes
that there is some evidence that LILCO's post-Exercise training efforts have
paid dividends. Nevertheless, the FEMA Deficiency findings, and evidence of
continuing problems in effective communication and in dealing with the large
span of control at the staging areas, particularly in nonroutine situations, have
raised substantial doubt in the minds of the Staff about whether LILCO's training program has been intense enough to overcome the burdens placed upon
LERO. Staff Proposed Finding 495 at 185. Because of substantial doubt that
LERO personnel have sufficient training to communicate and respond effectively to a major unanticipated problem, plus substantial questions about the
timely dispatch of LERO Traffic Guides, Bus Drivers, and other emergency
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workers and their prompt performance of their tasks, Staff finds that there is not
at this time reasonable assurance that adequate protective measures can and will
be taken in the event of an emergency at SNPS. Staff Proposed Finding 496 at
185-86.
Conclusion on Subconlenlion EX-SOl. We agree with the NRC Staff. The
evidence before us in this proceeding, while suggesting that there may have
been some improvement in LERO's performance since the February 13, 1986
Exercise, generates substantial doubt that LERO personnel have been adequately
trained in the areas of communication, responding to unanticipated events,
and timely dispatch of and prompt performance of duties by emergency field
workers, especially Traffic Guides and Bus Drivers. Although these problems
can probably be corrected, we are not convinced that they have indeed been
corrected. LILCO's training program, therefore, is fundamentally flawed in
teaching emergency communication and the timely dispatch and response of
field personnel.

14.

Overall Conclusion on Contention EX-50

Deficiencies in the following areas, which are significant to the ability of
LERO to implement the LILCO Plan, were found during the Exercise and were
not demonstrated to have been compensated for or corrected:
(1) training for, and execution of internal communications within the
LERO command structure and between that structure and field personnel in response to unexpected events;
(2) basic knowledge of Traffic Guides and Bus Drivers of their assigned
functions; and
(3) training for timely and prompt response of Traffic Guides, Bus
Drivers, Route Spotters, and Road Crews in the performance of their
emergency tasks.
These deficiencies in Lll..CO's training program preclude a finding of reasonable
assurance that adequate protective measures can and will be taken in the event of
a radiological emergency at SNPS and therefore constitute a fundamental flaw
in the Plan. A finding of reasonable assurance must await further demonstration
in a FEMA-graded exercise of those portions of the Plan where deficiencies
were found that corrective measures have been adequate.

m.

CONCLUSION

For the reasons indicated above, we have concluded that fundamental flaws
were demonstrated by the February 13, 1986 Exercise of the offsite emergency
plan for the Shoreham Nuclear Power Station. We summarize those flaws below.
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1. Flaws relating to communications were demonstrated:
a. Within the EOC in that the Evacuation Route Coordinator did not
inform his superiors or co-workers of the traffic impediments on receipt of the free-play messages, did not include complete information
on the impediments in the messages relayed to the route spotters, and
did not request the prompt dispatch of one route spotter to verify one
impediment;
b. Among field workers in that the plan does not permit such lateral
communications;
c. At the ENC in that LERO was unable to furnish timely information on
protective action recommendations in the form of EBS messages to
the media and to rumor control, and was unable to accurately respond
to questions concerning the traffic impediments and protective action
recommendations at news conferences; and
d. In the EBS messages in that they contained some conflicting information concerning protective action recommendations and were,
in some respects, confusing in their discussion of doses, releases, and
emergency classifications.
2. A flaw was demonstrated in that large numbers of Traffic Control Posts
were not staffed until well after traffic congestion would have occurred.
3. Flaws in the training program were demonstrated in the areas of communications, functions of Traffic Guides and Bus Drivers, and prompt response
of field personnel.
In its proposed conclusions of law, Staff urges that:
A finding of reasonable assurance mun await funher demonstration in a FEMA-graded
exercise or drill of those ponions of the Plan where deficiencies were fOlDld. in order to
show the adequacy of correcti~e measures.

Staff's Proposed Findings at 187. Staff believes that we should retain
jurisdiction until such corrective measures are completed, although it has not
elaborated on this position or addressed the Commission's mandate to us
contained in CLI-86-11, 23 NRC 577 (1986). The other parties have not
addressed this question at all. Before reaching a decision on this limited issue,
we wish to l1ave the views of all the parties. Consequently, we retain jurisdiction
in order to decide whether the Commission's mandate requires that we pass on
LILCO's efforts to correct the flaws we have found, and direct that the parties,
including Staff, furnish us with their views within 15 days following service of
this Initial Decision.
In accord with 10 C.F.R. § 2.760(a), this Initial Decision will constitute the
final action of the Nuclear Regulatory Commission thirty (30) days after its date
unless an appeal is taken. In accord with 10 C.F.R. § 2.762(a), any party may
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take an appeal by filing a notice of appeal within ten (10) days after service of
this Initial Decision.
THE ATOMIC SAFETY AND
LICENSING BOARD
Frederick J. Shon
ADMINISTRATIVE JUDGE
Oscar H. Paris
ADMINISTRATIVE JUDGE
Bethesda. Maryland
February I, 1988

Separate Opinion of Judge Frye:
While I am in agreement with the bulk of the conclusions reached in this
Initial Decision, I find it necessary to note my separate views with regard to the
following points.
COMMUNICATIONS
I must respectfully dissent from one of the conclusions reached with regard to
Contention EX-4IB. This conclusion concerns the communications breakdown
experienced by LERO in its response to the two traffic impediments inserted
into the exercise by free-play messages. While I concur that such a breakdown
did occur and that it amounts to a fundamental flaw, I believe that one of the
conclusions reached with respect to that fundamental flaw is not supported by
the record. Specifically, I find no support in the record for the conclusion that
the exercise demonstrated that the communications structure set up by the plan
is itself flawed.
In reaching this conclusion, my colleagues correctly note that the communications system approved in the PIO is an administrative one that permits communication vertically only, rather than laterally among field workers. I agree that
the endorsement of this system in the PIO was less than enthusiastic. However,
I part company with my colleagues with respect to their conclusion that the
exercise demonstrated that lateral communications among field workers are necessary in order to adequately respond to an "emergency-within-an-emergency."
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The Exercise demonstrated that both lateral and vertical communications
within the EOC were flawed. The communications breakdowns all occurred
within the EOC. Once the problems that resulted from those breakdowns were
overcome, LERO's response to the impediments was adequate. There simply
is no indication in this record that the plan requirement that field workers
communicate only with their superiors, rather than with each other, in any way
hampered the response to the impediments. Indeed, FEMA's deficiency assigned
to this matter is carefully limited to communications within the EOC.
While I can readily agree that the plan's vertical communications system is
less desirable than a system that permits both lateral and vertical communications, I cannot conclude that the exercise demonstrated that the plan is fundamentally flawed because of its failure to provide for the latter.
Similarly, I must also dissent from my colleagues' conclusion on Contention
EX-4IE. In doing so, I note that all parties to this proceeding appear to agree
that the addition of a Traffic Engineer at the EOC has nothing whatever to
do with the communications problems revealed by the exercise. Moreover,
this appears to be so even under the view of those problems adopted by my
colleagues. Consequently, Contention EX-4lE does not present a dispute that
warrants a conclusion. .

TRAINING
In their discussion of Contention EX-50, my colleagues correctly note that
the issue of the adequacy of LILCO's training program was a question left
open by the prior LicenSing Board. In the PID, the LicenSing Board tentatively
concluded that LILCO's training program met the regulatory standards, but that
conclusion was expressly:
I

made subject to confirmation by a finding, to be made by FEMA after a graded exercise,
that the Plan can be satisfactorily implemented with the training program submitted and that
ULCO possesses an adequate number of trained LERO workers.

PID, 21 NRC at 756. No such finding was made by FEMA. n. 8296-97
(Kowieski); FEMA Exh. 1; Suffolk Exh. 95 at 35 n.16. Intervenors maintain that
we must decide whether LILCO's Plan can be satisfactorily implemented with
the training program that part of that Plan. Intervenors' Proposed Findings
at 494-95. LILCO and Staff believe that this position amounts to a relitigation
of planning issues resolved in the PID. LILCO Reply Findings, Vol. II, at 153
(Reply to Intervenors' Proposed Finding 678); Staff Proposed Findings at 147.
In my opinion, this proceeding is not concerned with whether the LILCO
training program meets each aspect of the regulatory standard. That issue was
addressed in the PID, where that program was found to be adequate subject to

is
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confirmation by FEMA. The condition imposed in the PIO that FEMA verify
that the plan can be satisfactorily implemented with the existing training program
remains in full force and effect; FEMA's failure to make such a finding does
not dictate that we take that responsibility on ourselves.
Rather, in this proceeding, the inquiry is whether there are systemic or
pervasive problems in performance, amenable to correction by training, that
raise legitimate doubt as to whether there is reasonable assurance that in the
event of an emergency, LERO could implement adequate protective measures
to protect the public. Existence of such doubt would indicate that the training
program was fundamentally flawed.
In their discussion of Contention EX-50, my colleagues appear to have accepted Intervenors' position and reviewed the training program for adequacy. In
addition, they have concluded that the exercise demonstrated that LILCO's training program is fundamentally flawed. Their ultimate conclusion is stated as follows:
Overall Conclusion on Contention SO. Deficiencies in the following areas, which are
significant to the ability of LERO to implement the ULCO Plan, were found during the
Exercise and were not demonstrated to have been compensated for or corrected:
(I) training for, and execution of internal communications within the LERO command
structure and between that structure and field personnel in response to unexpected
events;
(2) basic 1cnowledge of Traffic Guides and Bus Drivers of their assigned functions; and

(3) training for timely and prompt response of Traffic Guides, Bus Drivers, Route
SpoUers, and Road Crews in the performance of their emergency rasks.
These deficiencies in ULCO's training program preclude a finding of reasonable assurance that adequate protective measures can and will be taken in the event of a radiological
emergency at SNPS and therefore constitute a fundamental flaw in the Plan. A finding of
reasonable assurance must await further demonstration in a FEMA-graded exercise of those
portions of the Plan where deficiencies were found that corrective measures have been adequate.

While I do not concur in all of the conclusions reached with respect to
Subcontentions EX-50A through I, I do concur with the ultimate conclusion
stated above. I view this conclusion as the definitive statement of the ways in
which the training program is fundamentally flawed. and offer the following
additional views in its SUpport.~7
In my view, the failures that are not encompassed by the above statement
are not significant enough to demonstrate fundamental flaws in the training

~ My colleagues COncur with these additionatsupporting views.
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program. Indeed, many of them have been reviewed in connection with the
performance contentions and found not to constitute fundamental flaws.
In their approach to Contention EX-50, Intervenors have viewed virtually
every failure that occurred during the Exercise as iIIustrating the need for
improved training. They have addressed these failures under the subcontentions,
each of which alleges that the training program is flawed in a particular
manner. There is, as a result, a considerable amount of redundancy in that
particular failures are cited as supporting more than one subcontention. The
failures which, in my opinion, rise to the level of indicating a flaw in the training
program are summarized by my colleagues' statement quoted above. I do not
believe it significant that Intervenors may have cited these failures as support
for more than one subcontention.
LILCO's communications problems were highlighted by the exercise. Indeed,
all of the fundamental performance flaws revealed by the exercise save one
were directly related to communications problems ..58 Accurate communication is
essential to an effective emergency response. Clearly LILCO has much to do to
remedy its communications problems. Whether it can do so will depend upon
whether its training program can be significantly improved.
LILCO believes that the flaws found with respect to the basic knowledge
of Traffic Guides and Bus Drivers and the promptness of the former as well
as Road Crews and Route Spouers in the performance of their tasks are based
on matters not explored on the record. It views the flaw related to the delayed
dispatch of Traffic Guides, Bus Drivers, Road Crews, and Route Spotters to
be based on an inappropriate aggregation of mobilization and response tasks,
which, when properly viewed, do not reveal a pattern of failures. It believes that
the delays in mobilizing Traffic Guides and Bus Drivers were ad hoc and not a
part of a pattern. LILCO Reply Findings, Vol. 1, at 63-65.
LILCO may be correct that the promptness of Route Spotters was not extensively discussed in the record. The delay in staffing Traffic Control Points
by the Traffic Guides resulted in our finding a fundamental flaw. We considered Road Crew performance under Contention EX-41A and found their response tardy, although we did not conclude that a fundamental flaw was demonstrated. There is evidence in the record concerning the promptness of Bus
Drivers. See FEMA Exh. 1 at 62·63. In these circumstances, LILCO's objection
is not well taken. While it may be true that these matters were not discussed
under the rubric of a particular subcontention to which LILCO believes they
relate, they were discussed. It would be inappropriate to ignore them on the
ground that they were mislabeled.

.58 The fundamental lIaw not related 10 communications concerned !he ataffing of Traffic Cmtrol Pools raised by

Contention EX-40B.
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While the evidence with regard to the Road Crews, Bus Drivers, and Route
Spotters considered separately is not. in my opinion, sufficient to fault the
training program for any particular category of emergency worker, the evidence
must be considered as a part of a whole. To consider evidence with regard
to each emergency worker category in isolation would create an artificial
distinction. There is ample evidence that emergency field workers did not
respond promptly to support the finding of a fundamental flaw; improvements in
the training program in this regard should not be limited to particular categories
of workers.
Similarly in my opinion, LILCO's arguments regarding the inappropriate
mixing of mobilization and response tasks also would create an artificial
distinction. LILCO may well be correct that such distinctions need to be made
in considering specific improvements to the training program. However, they
are not appropriate in considering whether that program is flawed. The record
demonstrates that the training program needs to be improved; distinctions
between mobilization and response tasks can be considered in addressing the
details of the improvements.
LILCO concedes that problems were revealed with respect to the Bus
Drivers' knowledge of their jobs but argues that these failures do not fall into a
pattern and, in any event, because of the plan's redundant and diverse response
mechanisms, do not impact the public health and safety. LILCO Reply Findings,
Vol. 1, at 66. While redundancy and diversity are useful concepts to mitigate the
consequences of such failures, they do not excuse faulty training. A substantial
number of the drivers observed failed to adequately perform their tasks; a flaw
in their training was demonstrated.
Although it concedes that the Traffic Guides were largely unable to direct
evacuees to the Nassau Coliseum, LILCO does not think it appropriate to charge
the Traffic Guides with this responsibility. It states that the Guides' procedures
have never covered the provision of information to evacuees and that these
procedures have never been criticized on this score. LILCO points out that. at
most. the Guides are a backup to the EBS system in this respect. [d. at 66.
LILCO may well be correct that Traffic Guides are not considered a source
of information for the evacuating public under the plan. Nonetheless, Staff
observes that their inability to provide such basic information as the location
of the Nassau Coliseum indicates a failure in their training. See Staff Proposed
Findings at 175. This observation appears to me to be beyond question.

218

Subject to the above exceptions, I fully endorse this Initial Decision.
John H Frye, III, Chairman
ADMINIS1RATIVE JUDGE
Bethesda, Maryland
February 1, 1988
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND UCENSING BOARD PANEL
Before Administrative Judge:
Charles Bechhoefer

Docket No. 30-12688-MLA
(ASLBP No. 87-556-02-MLA-R)

In the Matter of

RADIOLOGY ULTRASOUND NUCLEAR
CONSULTANTS, P.A.
(Strontium-gO Applicator)

February 2, 1988

In response to a remand from the Commission to consider whether certain
new information warranted reopening the record in an informal byproduct
materials license proceeding, the Presiding Officer rules that, technically, the
record should be reopened to admit new information submitted by the Applicant
and responsive information submitted by the Staff, but that the new information
is not sufficient to warrant a change in the result reached by the Presiding Officer
in his earlier Decision (LBP-87-4, 25 NRC 79 (1987». The Presiding Officer
also rules that the Applicant failed to provide adequate justification for holding
an oral presentation. The Presiding Officer reaffirms his earlier affirmation of the
Staff's denial of a proposed license to authorize use of a strontium-90 applicator
by a physician for the treatment of malignant skin lesions.
RULES OF PRACTICE:

REOPENING OF PROCEEDINGS

In an informal proceeding, it is appropriate to refer to the standards set forth
in 10 C.P.R. § 2.734 to determine whether a record should be reopened.
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RULES OF PRACTICE:· INFORMAL HEARINGS
A hearing based solely upon written submissions is the preferred method for
developing the record in an informal proceeding. An oral presentation may be
used when necessary or desirable for a full development of the record.
MATERIALS LICENSE UNDER PART 35:

STANDARDS

Under the Commission's February 9, 1979 Statement of General Policy, a
proposed therapeutic use of strontium-90 must be demonstrated to be "safe and
.effective."

MEMORANDUM AND ORDER
(Reaffirming Decision)
This proceeding involves an application by Radiology Ultrasound Nuclear
Consultants, P.A. (RUNC or Applicant) for a license amendment to its existing
byproduct materials license to permit it to use a strontium-90 (Sr9D) plaque
applicator for the treatment of malignant skin lesions. Pending before me is a
motion to reopen the record, filed subsequent to the issuance of my February 9,
1987 Decision, LBP-87-4, 25 NRC 79, which affirmed the NRC Staff's license
denial.
For reasons set forth below, I find that there is not enough new substantive
information before me to warrant a change in my prior Decision. I am reopening
the record for technical reasons, to admit the additional information submitted by
both RUNC and the NRC Staff. Based on the enhanced record, I am modifying
my previous Decision to make some nonsubstantive changes and, as so modified,
am reaffirming my earlier Decision.
I.

PROCEDURAL DEVELOPMENTS

The procedural background of this proceeding is set forth in my previous
Decision, 25 NRC at 81-83, and need not be repeated. Suffice it to say that,
in issuing my February 9, 1987 Decision, I noted that RUNC had failed
to respond to questions that I had previously posed to it and that those
answers were necessary for me to reach an informed decision on RUNC's
application. Thereafter, on February 24, 1987, RUNC belatedly responded to my
questions. Because I had lost jurisdiction to consider those answers, I forwarded
the information to the Commission, which still retained jurisdiction. See my
Memorandum to the NRC Docketing and Service Branch, dated March 3, 1987.
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By Order dated September II, 1987, the Commission construed the responses
to my questions as a motion to reopen the record and remanded the proceeding to
me to consider whether the record should be reopened. The Commission Order
cited the standards in 10 C.F.R. § 2.734 as those to be utilized by me in making
that determination. In my Memorandum and Order (Information Relative to
Motion to Reopen Record), dated September 29, 1987 (unpublished), I treated
RUNC's responses to my questions as a motion to reopen the record. 1 and I
invited the Staff's response. I also posed several questions to the Staff.
The Staff filed its response on October 20, 1987. That response, which was
supported by the affidavit of Dr. John E. Glenn, Chief, Nuclear Materials Safety
Section B, Region I, U.S. Nuclear Regulatory Commission,l recommended
against reopening the record. It also responded to my questions and advanced
a suggestion for a technical change in one footnote of my February 9, 1987
Decision.
By Order dated October 22, 1987, I invited RUNC to file a reply to the Staff's
filing. Additionally, I specified three particular matters in the Staff's response
that RUNC should address. RUNC's reply was to be filed by November 6,
1987. By letter dated October 29, 1987, RUNC sought a I-month extension
of time to file its reply. It also reiterated a request (earlier filed on October 5,
1987) for an oral presentation. By Order dated November 4, 1987 (unpublished),
I granted RUNC's request for an extension of time to reply to the Staff, until
December 7, 1987. I also requested RUNC to amplify its reasons for seeking
an oral presentation and to spell out in detail the substantive information that it
could "develop more effectively at an oral presentation than it could otherwise
present in writing."
By letter dated November 23, 1987, RUNC set forth additional reasons,
largely procedural in nature, why it wished an oral presentation. RUNC did not
identify any substantive information that it would attempt to develop at an oral
presentation. Moreover, RUNC has not filed a reply to the Staff's response notwithstanding its having obtained an extension of time to do so - and also
has not addressed in any of its filings the three particular matters about which
I inquired in my October 22, 1987 Order.

II.

ADDITIONAL REGULATORY REQUIREMENTS

The regulatory requirements set forth in Part II of my earlier Decision, 25
NRC at 83-86, remain applicable to this proceeding. The standards governing

1 Hereinart.er "RUNC Motion."
1 Hereinafter "SuIT AIr. In." The lint two SuIT affidavits (also by Dr. Glcnn) were filed carlier in the proceeding.
S" Decision, LBP·87-4. supra, 2S NRC at 81 n.l.
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motions to reopen the record which I am to apply to this proceeding (by
virtue of the Commission's September 11, 1987 Order) are set forth at 10
C.F.R. § 2.734. The substantive criteria for reopening a record (which are set
forth in that section and which I previously quoted in my September 29, 1987
Memorandum and Order) are as follows:
(1) The motion must be timely, except that an exceptionally grave issue may be
considered in the discretion of the presiding officer even if untimely presented.
(2) The motion must address a significant safety or environmental issue.

(3) The motion must de~onstrate that a materially different result would be or would
have been likely had the newly proffered evidence been considered initially.

Certain other regulatory provisions of § 2.734 relate to the format and certain
other technical aspects of motions to reopen, rather than to the substantive
criteria for reopening. As the Staff observes (October 20, 1987 Response at 3
n.2), because RUNC's submission is not in fact a motion but is being considered
as such by virtue of the Commission Order, the technical requirements relating
to motions are not applicable and need not be addressed.
TIl.

Opinion

A. The first two of the three standards for reopening a record are not difficult
to apply to this proceeding. It is clear, with respect to the first criterion, that
RUNC's motion to reopen the record was not timely submitted. If RUNC
had answered the questions that I posed in a timely fashion, there would have
been no need for me even to consider reopening the record. The delay of more
than 2 months in answering my questions - indeed, until after I had issued
my Decision that denied RUNC's license partially on the basis of a lack of
information from RUNC on aspects of its application as to which I had inquired
in my questions - was patently excessive.
However, as the Staff points OUt,3 by directing that RUNC's responses to
my questions be treated as a motion to reopen the record, the Commission
appears to have taken the position that the timeliness question should not be
controlling. That being so, for the purposes of RUNC's motion, I will consider
the first of the reopening criteria to have been satisfied.
It is also clear that RUNC's motion satisfies the second of the reopening
criteria. The information provided bears on how lesions to be treated are to be
selected and, hence, for the particular lesion, whether the treatment will satisfy
the "safe and effective" licensing standard. The failure of RUNC's application
3 NRC Response 10 Memorandum Ind Order. dated October 20. 1987 (NRC Suff Rcspoosc). It 3 n.2.
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to demonstrate that the proposed use of the Sr90 applicator met that standard
was the primary reason why I affirmed the Staff's license denial.
B. The significant inquiry for determining whether this record should be
reopened is whether a materially different result would have been likely had
the proffered evidence been considered prior to the rendering of my earlier
Decision. On its face, the material submitted by RUNC purports to establish
a method or methods for ascertaining which lesions can be treated effectively,
and hence would be selected for treatment with the Sr90 applicator. If I had
before me information suggesting that lesions for which treatment might be
effective could be readily differentiated from those for which treatment would
not likely be effective, I might well have reached a different result in my earlier
Decision. That being so, the record should be reopened to admit this potentially
significant information. But the responsive information submitted by the Staff
raises substantial questions concerning the efficacy of the methods proposed by
RUNC and hence effectively undercuts the information provided by RUNC. The
record should similarly be reopened to admit the Staff's responsive information.
The questions posed to RUNC in my Order of October 22, 1987, sought to
resolve certain of the matters raised by the Staff. RUNC has not responded to
those questions, despite my having granted it an extension of time to do so (until
December 7, 1987, the date sought by RUNC). (RUNe never sought a further
extension of that filing date.)
For the reasons set forth below, I find that RUNC has not met its obligation to
demonstrate that its proposed usage of the Sr90 applicator is "safe and effective":
1. In my earlier Decision, I determined that the Sr90 therapy proposed by
RUNC would be "safe and effective" for thin lesions of up to 1 or 1.5 mm
in thickness, but not for lesions of a greater thickness. 25 NRC at 92. I also
observed that RUNC had not proposed a satisfactory method of segregating
lesions for which the proposed treatments would be effective - noting that
certain of my questions that RUNC failed to answer were directed toward
ascertaining whether RUNe would rely on an appropriate methodology for
segregating the lesions. [d. at 93. In its response which forms the basis for the
motion to reopen, RUNe sets forth two methods of determining which lesions
are to be treated with Sr90 applicator.
The first method is by a "biopsy specimen of one of the lesions," with review
by a pathologist4 The Staff indicates that this method is reliable but that no
justification had been advanced for assuming the thickness of multiple lesions
based on the measurement of a single lesion.' In my Order of October 22,
1987, I asked RUNC whether it intended to measure each individual lesion by
biopsy. RUNC has provided no response to this inquiry. Given the statement in
4 RUNe Motion It 2 (emphasis IlIppliedl.
5 Staff AIr. m. 116.
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RUNC's motion, as well as the potentially disfiguring appearance which (in my
opinion) might result from multiple biopsies in close proximity to each other, I
will assume (as did the Staff) that RUNC does not intend to perform separate
biopsies on such multiple lesions. The record, as it stands, can support no other
conclusion. Indeed, in my opinion, the multiple biopsies might produce effects
similar to those produced by alternate surgical methods for treating cancerous
lesions and hence could eliminate the most persuasive reason advanced by
RUNC for using the Sr90 applicator to treat multiple skin lesions.
The other method advanced by RUNC for segregating lesions suitable for
treatment with the Sr90 applicator is described as follows:
An experienced radiotherapist can grossly estimate the thickness of a superficial tumor by
plicating the skin and feeling it with the finger. 6
I

RUNC adds, however, that "[l]he estimation of the thickness of the lesion by
palpation with the finger is approximative.'"
The Staff views this method as too inaccurate to serve as an appropriate
method for identifying those lesions that can be appropriately treated with the
Sr90 applicator. It asserts that plicating cannot distinguish potentially significant
variations of 0.5 mm (approximately 0.02 inch) or less between lesions; absent
further explanation, the Staff had an insufficient basis to accept that method of
measuring.8
To explore whether such a basis might exist, I invited RUNC to provide
"additional explanation of how variations in thickness of up to 0.5 mm may
be detected" by plicating.9 As noted earlier, RUNC has not responded to my
inquiry.
Based on the record before me, I cannot accept as effective either of the
two methods proposed by RUNC. The first, although sufficiently accurate
for individual lesions, would appear not to be feasible for use with multiple
lesions. Indeed, RUNC indicates that it intends to measure only "one of the
lesions." And the record indicates that use on a single or even a few lesions
would not be meaningful with respect to the totality of a group of multiple
lesions. The second method is simply not accurate enough to establish the likely
effectiveness of the Sr90 applicator on particular lesions, as required by the
Commission's Policy StatemenLtO
C. In reaching my conclusion that RUNC has not demonstrated an effective
means for segregating those lesions that may be effectively treated with a
6 RUNC Motion at 2.

'It!.
8 Staff AIr.

m. 116.

9 Order (Reply to NRC StafI), dated October 22. 1987 (unpublished).
10 Su my earlier Decision. LBP·874. supra, 2S NRC at 85.
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Sr90 applicator from those that cannot be effectively treated, I have carefully
considered whether the record is developed sufficiently for me to make this
determination. In particular, I have considered whether it would be useful for
me to grant RUNC's request for an oral hearing. I have concluded that an oral
hearing would not be warranted given the reasons set forth by RUNC for seeking
such a hearing.
In my earlier Decision, I pointed out that, under the Commission's October
9, 1986 Order authorizing this proceeding, a hearing based solely upon written
submissions was the preferred method for developing the record in an informal
proceeding of this type. I also observed that I was authorized to entertain "oral
presentations" from the parties but that, in response to my inquiry, RUNC had
made no request for an oral presentation and the Staff had concluded that an oral
presentation would serve "no useful purpose." I found no subject area where
further development of the record was called for and accordingly rendered my
Decision based on the written submissions of the parties. LBP-87-4, supra, 25
NRC at 86.
In its letter of February 24, 1987, which is being treated as a motion to
reopen the record, RUNC asked for a hearing (assuming that I did not find the
information in the letter sufficient for me to award the requested license). No
substantive reasons were advanced for the holding of such a hearing. Thereafter,
by letter dated October 5, 1987, RUNC reiterated its request for an oral hearing,
stating that "[s]uch a complicated matter cannot be resolved by letters with
short deadlines."11 By letter dated October 29, 1987, RUNC again asked for
a hearing. It asserted that it wished to use the hearing to "strongly object" to
the allegedly "derogatory" remarks that one of the Staff's consultants had made
concerning the capability of RUNC's President, Dr. G. Anthony Doener, as a
radiotherapist. RUNC also stated that it had a "legal right" to an oral hearing.
As part of my November 4, 1987 Order, I pointed out that, in an informal
proceeding such as this one, there is no "legal right" to an oral presentation
but, rather, that any such presentation was discretionary, to be utilized "only
where necessary or desirable for a full development of the record." I requested
RUNC to spell out in detail the substantive information that it believed it could
develop more effectively at an oral presentation than it could otherwise present
in writing, and to specify the basis for such belief.
RUNC responded by letter dated November 23, 1987. It cited five reasons
for an oral presentation - namely, the length of time the application has been
on file, the size of the record of the proceeding, the "numerous misconceptions"

11 In my earliest Order in this proceeding. I pointed out tmt extcnsioos of time could be obtained for "good cause."
Mcmonndwn and Order (Requesting Spccific:atioo of Caim.). UJP-86-3S. 24 NRC 557. SSS n.2 (1986). RUNC
requested one extcnsioo of time in this proceeding. and I gnnted it for the full amount of time requested. Order
(Extensioo of Time). dated November 4. 1987 (unpublished).
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appearing in much of the correspondence between RUNC and the Staff, the
"tenor" of the letters that RUNC has received from the Staff, and the asserted
reluctance of the Nuclear Regulatory Commission to reverse its previous decision denying RUNC's license.
None of the reasons advanced by RUNC for an oral presentation, either in
its letter of November 23, 1987, or in its earlier letter of October 29, 1987,
warrants the holding of such an oral presentation. An oral presentation would
serve a useful purpose if it were to enable me to obtain additional information
likely to be helpful to me in rendering my decision in this proceeding. RUNC,
however, has identified no substantive information that it intends to produce
which would assist me in reaching a decision. To deal specifically with the
reasons RUNC has advanced:
1. RUNC on October 29, 1987, indicated that it wished to clear the
record of alleged "derogatory remarks" by one of the Staff consultants
concerning the "capability as a radiotherapist" of Dr. Doener (the only
person who would be authorized to use the Sr90 applicator). Although
information concerning Dr. Doener's qualifications does appear in
this record, I am not basing my decision on any such information. I am
declining to grant RUNC's requested license only because ofRUNC's
failure to establish the effectiveness of the treatment proposed, not on
the basis of lack of qualifications of Dr. Doener. An oral presentation
would thus not be useful for this purpose.
2. RUNC's claims concerning the length of time for processing its application and the size of the record to date may be justified. But those
claims reflect only the necessary attributes of the informal hearing
process authorized by the Commission. Moreover, the complexities and length of this hearing process would not be reduced and
might well be exacerbated if a formal hearing process had been followed. An oral presentation at this stage would not shorten this proceeding. Among other features, I would require prepared written testimony by both parties for any oral presentation or hearing. Cf. 10
C.F.R. §2.743(b); proposed 10 C.F.R. § 2.1233.
3. RUNC's assertion that there are "numerous misconceptions" in the
Staff's letters is no more than a naked assertion. RUNC has not
identified what those misconceptions are or how they might affect
the issues in this proceeding - despite my having asked RUNC to
specify with particularity what evidence it wished to present at an
oral presentation. Given the paucity of detail advanced by RUNC,
its claim about misconceptions cannot serve as a legitimate basis for
proceeding with an oral presentation.
4. Similarly, RUNC's reference to the "tenor" of the Staff's letters
does not contain enough specificity for me to determine whether
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any relevant information currently in the record needs to be supplemented. Without more detail, that claim is insufficient for me to
authorize an oral presentation.
5. Finally, RUNC's unsupported assertion that the NRC is reluctant
to reverse its earlier decision ignores the circumstance that I, as
Presiding Officer, am completely independent of the NRC Staff. If
the record indicated that the Staff committed error in its denial of
RUNC's requested license, I would have no hesitancy in reversing
the Staff's determination. And if the record even suggested that more
information were needed to reach an informed decision on matters
at issue, I would take the necessary steps to supplement the record,
including authorizing an oral presentation if appropriate. As I have
stated earlier, the record does not so indicate.
D. Both RUNC and the NRC Staff suggest a clarification of one aspect of
my earlier Decision. In that portion of the Decision, I was discussing the lack of
published papers on beta radiation therapy in conjunction with my consideration
whether the Sr90 treatments proposed by RUNC were "safe and effective."ll I
observed that the one reference to literature on beta radiation therapy provided
by RUNC (other than promotional literature provided by the distributor of the
Sr90 applicator) was to portions of a 1952 paper on the clinical application of
beta radiation from phosphorus-32 (p32). I noted in particular that the paper
on p32 contained the same cautions about the use of p32 for lesions greater in
depth than 1-1.5 mm as had been raised by the Staff's consultants with respect
to Sr90. I also noted that the results in the paper were based on lesions assumed
to be only 1 mm deep. But I further commented that Sr90 therapy would be less
effective than p32 therapy because the beta energy of p32 was higher than that
of Sr90,n
It is true that the beta energy of p32 is greater than that of Sr90 standing
alone.14 However, as is suggested by both the Staff and RUNC, Sr90 is always
found in eqUilibrium with its decay product, yttrium-90 (Y9D).15 The maximum
beta energy of y90 is 2.27 MeV.16 Moreover, the Sr90 applicator will include
the higher-energy betas from y90, resulting in a maximum beta energy from the
applicator slightly higher than the maximum beta energy from p32, as described

I1LBP_87-4.lupra. 2S NRC It 91-92
13/d. It 92 0.48_
14 As pointed out in my earlier Decision. the beta energy for p31 is 1.72 MeV. whereas thlt for Sr90 is 0.54
MeV.Id.
15 RUNC Motion It 3-4; Staff Aff. m. '5.
16 Staff Afr. ill, '6, citillg Radiolo,icalll,allh lIalldbool:, Public Health Service, u.s. Department of Health,
Educltion and Welflre (1970), Table I, It 268.
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in the referenced article. In sum, treatment with the Sr90 applicator would be
slightly more effective than treatment with p32, as described in the article.17
Nonetheless, the treatment described in the article was carried out at a depth
of 1 mm, and the article cautions against treatment at depths greater than 11.5 mm. These conclusions are consistent with my earlier conclusion that the
Sr90 applicator had not been shown to be effective at depths greater than 1.5
mm. They provide no basis for a change in any of my earlier conclusions
concerning the effectiveness of the Sr90 applicator.18
E. In my Decision, I pointed out that one of the Staff's consultants
(Dr. Edward W. Webster)~ who on his second review recommended against
grant of RUNC's application, had also suggested that, if its use were to be
authorized, the Sr90 applicator should be equipped with a longer handle and a
plastic protective shield. 19 RUNC apparently accepts these recommendations.20
If I were to authorize use of the Sr90 applicator, I would require that its handle
be longer than 4 inches and that the applicator be equipped with a wide plastic
shield, as recommended by Dr. Webster.
These conditions would improve the safety of the Sr90 applicator to the
personnel who would be administering doses of Sr90, but they would do nothing
to improve its effectiveness. Since lack of effectiveness for the uses proposed
is the reason I am denying the requested license, these conditions would not
change the result that I reached in my earlier Decision.
F. RUNC, in its motion, repeatedly emphasizes its view that use of the
Sr90 applicator entails a low risk for patients.21 Whether or not that assessment
might have merit, it is one I cannot accept, for it is contrary to the regulatory
assumptions that underlie the licensing of the Sr90 applicator. As I mentioned
in my earlier Decision, the Commission, through its Policy Statement on the
Medical Uses of Radioisotopes, has explicitly declared that the risk to patients
from the therapeutic use of radioactive drugs (as well as certain diagnostic uses)
"is not loW," and that the, "risk of tissue or organ damage (or even death) is
inherent in the use of therapeutic levels of radioactive drugs.''22 Under the Policy
Statement, the Commission therefore imposes the "safe and effective" criterion
on the internal and external therapeutic use of such drugs, as well as therapeutic
medical devices containing byproduct material (such as Sr9O). I am bound by
these regulatory assumptions in evaluating RUNC's application. In any event,
17 RUNC Motion at 4.
18 Note 48 of my earlier Decisim should be modified by deleting everything following lite initial citation and first
full sentence (as amended. lite footnote would conclude willt MI millimeter deep").
19 LBP.87-4, supra, 25 NRC at 89.
20 RUNC Motion at 4.
21/t! at 2.3.
n LBp.87-4, supra, 25 NRC at 85, 94·95. The regulations applicable to lite licensing of lite human uses of
byproduct material indicate lItat lItey govern boIh lite internal and external administration of byproduct material,
or !he radiation !herefmn. 10 C.F.R. § 35.3(a) (1987).
.
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the dosages proposed to be administered by RUNC to certain patients, as set
forth in my earlier Decision, are significant23
I might add that the regulatory scheme imposed by the Commission for
medical uses such as is here proposed - where there is at least a potential
for significant radiation exposure - is not unreasonable. That is, where such
potential exists, there should be some assurance that the person exposed (the
patient) will receive some benefit from the exposure. Otherwise, a needless
radiation exposure will result The "safe and effective" criterion is designed to
preclude any such needless exposures.
O. In my Decision I endorsed a suggestion by the Staff that. if RUNC
desired to experiment with the Sr90 applicator, it become affiliated with an
institution that is licensed by NRC to conduct original research with Sr90 on
humans. I noted that if RUNC (or Dr. Doener) were to receive approval as
an authorized user at such an institution, it or he could pursue the mode of
radiotherapy requested by RUNC, in accordance with the institution's approved
protocol.24
In its motion, RUNC appears to equate operation under the auspices of an
approved institution with using a linear accelerator to treat lesions.2.S My suggestion, however, does not contemplate any use of a linear accelerator. Rather,
it contemplates that RUNC would use the Sr90 applicator subject to oversight
by an approved institution.
Such oversight is necessary given the experimental nature of the treatment
proposed by RUNC, and in particular the lack of any identified feasible and
practical means of selecting lesions appropriate for treatment with the Sr90
applicator. An approved institution (such as a hospital or an authorized research
institution) would have available continuing professional oversight of use of
the Sr90 applicator (i.e., by pathologists, dermatologists, plastic surgeons, or
other specialists),26 peer review by appropriate Human Use Committees, and
a medical physiCS staff in a research setting - none of which appears to be
available in the office/clinic setting in which RUNC has proposed to use the
Sr90 applicator.
In that connection, I note that I asked the Staff whether it could adequately
monitor RUNC's use of the Sr90 applicator, assuming that RUNC had been able
to identify an appropriate method for selecting lesions to be treated.27 The Staff
responded that it could not adequately monitor the method of patient selection
suggested by RUNC, both because it did not have adequate technical expertise to
23 LBP-87-4, supra,2S NRC at 94-95; cf. RUNC Motim at 2-3.
24 LBP-87-4, lupra, 2S NRC at 95-96.
2.S RUNC Motion at 1.
26 Su Staff AIr. m, 11 7.
27 Memorandum and Order (lnformatim Relative to Motion to Reopen Record), dated September 29, 1987
(Wlpublished), at 3.
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do so and because the inspection frequency for the type of license sought is one
inspection every 3 years. The Staff added that, where medical research is being
conducted, it is the responsibility of the licensee to ''provide the medical experts
who will review the selection and treatment process for adequate safeguards to
protect the interest and welfare of the patient.''28
Such safeguards could be provided by a hospital or other authorized research
institution. RUNC has not demonstrated that it has adequate resources to do
so. For that reason, I renew my suggestion that, if RUNC wishes to pursue its
use of the Sr90 applicator, it seek to do so under the aegis of an authorized
.
research institution.

IV.

CONCLUSION

To summarize, the information provided by RUNC in its motion is sufficient
to warrant reopening the record to include it and the Staff's response. Upon
further analysis, however, the information is inadequate to change the result that
I previously reached. SpecificaIIy, RUNC has failed to prove that its proposed use
of the Sr90 applicator is "safe and effective" for all of the uses proposed. Further,
RUNC has failed to establish an effective and practical means to separate the uses
for which the applicator may be effective from those for which it has not been
demonstrated effective. That being so, I must conclude that RUNC's application
is inconsistent with the Commission's regulatory standards and accordingly must
be denied.

V.

ORDER

For the reasons set forth above, it is, this 2d day of February 1988,
ORDERED:
1. The record is reopened to admit RUNC's motion dated February 24,
1987, and the Staff's response dated October 20, 1987.
2. Based on the supplemented record, note 48 of LBP-87-4, 25 NRC at 92,
is modified as provided herein. In other respects, the result reached in LBP-87-4
is affirmed and RUNe's license amendment application is denied.
3. RUNC's requests for an oral presentation are hereby denied.
4. In accordance with the Commission's Order dated October 9, 1986,
supplemented by its Order dated September 11, 1987, the Decision dated
February 9, 1987 (LBP-87-4) as modified by this Memorandum and Order (LBP88-3), will become final agency action thirty (30) days after the date of issuance

28 Staff AIr.

m. ~ 8.
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hereof, unless the Commission, on its own motion, undertakes a review of the
Decision or this Memorandum and Order. No petition for review by a party will
be entertained by the Commission.
PRESIDING OfFICER
Charles Bechhoefer
ADMINISTRATIVE JUDGE
Dated at Bethesda, Maryland,
this 2d day of February 1988.
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION
ATOMIC SAFETY AND UCENSING BOARD PANEL
Before Administrative Judge:

Peter B. Bloch. Presiding Officer

In the Matter of

Docket No. 55-60402
(ASLBP No. 87-552-03-SP)

DAVIDW. HELD
(Senior Operator License for
Beaver Valley Power Station.

Unit 1)

February 2. 1988

The hearing officer dismissed cross motions to reconsider the decision issued
on January 11, 1988 (LBP-88-IB, 27 NRC 29).

MEMORANDUM AND ORDER
(Motions to Reconsider)
After my Decision ofJanuary 11, 1988 (LBP-88-1B, 27 NRC 29), both David
W. Held (January 24, 1988) and the NRC staff (January 21. 1988) filed motions
for reconsideration. The pUrpose of this Memorandum and Order is to consider
their arguments.
Both the Staff and Mr. Held argue that the presiding officer can neither
enlarge nor contract his jurisdiction, Citing Duke Power Co. (Catawba Nuclear
Station, Units 1 and 2), ALAB-825, 22 NRC 785, 790 (1985), and related
cases. The Staff accepted my decision that the case was moot but argued that it
would be an enlargement of jurisdiction to provide for a 2-year period in which
Mr. Held could file a motion that would reactivate the case. Mr. Held, on the
other hand, argued that I have been charged to decide the merits of this case and
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that deciding that the case is moot is an improper contraction of my jurisdiction
from what the Commission intended.
In my Decision, I declared this case moot but recognized the possibility that
the Decision could affect the ability of Mr. Held to obtain a license in the
future. I recognize, as Mr. Held points out, that my dismissal of this case is not
entirely without effect. Mr. Held's career at Duquesne Power and Light could
be affected by my decision, in that Duquesne Power and Light bases a portion
of its personnel system on whether or not its employees have obtained federal
licenses. However, I am not prepared to consider this consequence sufficient
reason to hold a hearing concerning the granting of a license that will not be
used for the purpose for which it is issued - to permit Mr. Held to be a Senior
Reactor Operator of Unit I.I
On the other hand, I have been informed of an eventuality under which
Mr. Held could be refused afederallicense based on the declaration of mootness
of this case. That eventuality could occur if senior reactor operators are granted
dual licenses, in the future, based on having been granted SRO licenses for both
units in the past. There is sufficient possibility here, based on representations
of Duquesne Power and Light, that, in declaring this case moot, I consider it
necessary to provide for this eventuality.
I have read Mr. Held's arguments carefully, and I acknowledge his point that
I have determined this case to be moot despite its effect on private personnel
choices. (This effect will occur unless Duquesne Power and Light reinterprets
its policy with respect to David Held pursuant to the invitation in my Decision.)
Given my contrasting views about the relationship between mootness and
impacts on private personnel decisions or public licensing, I provided in my
Decision that the case may be reopened within 2 years if the anticipated problem
with public licensing should arise. If I thought it improper for me to "retain
jurisdiction" in that fashion, then I would consider the case not to be moot
and would hear it immediately. However, this specific situation has not been
addressed by past precedent; and I consider my invitation to Mr. Held to reopen
the case to be an appropriate way to effect judicial economy by not hearing this
case now.
I note that there is no reason for me to determine the truth of Staff's assertion
that Mr. Held wiII not be disadvantaged should there be dual licensing of SROs
(see Staff Motion at 6 n.2). Should Staff prove to be correct in its belief, then
Mr. Held will never have the grounds to reopen this proceeding and my invitation

1 Mr. Held IUIcs. in hi. motion, that I:e has not responded to the Sulf's IUbsuntivc arguments because he expected
to do ao at oral argumenL If, indeed, Mr. Held has persuasive arguments that he passed the limulator test IJIId M
has 1101 prltYiously colMllUlicaled lItou argllmlllU 10 Ihe Sraff ;11 prltYiolU slages of litis litigatioll then I would
encounge him to communicate with the Suff. This would serve the purpose of alerting the Suff to possible
deficiencies in its testing procedures and also of permitting the Suff to decide to inform Duquesne Power and
Light if it were to conclude, by itsc1f, thlt • mistake has been made.
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will never have any effect However, if Staff's belief is incorrect, we could
have the embarrassing circumstance of having declared this case moot and then
having Mr. Held denied a license based on my decision. It is this contingency
against which I find it necessary to provide.
In closing, I note Mr. Held's argument that he be permitted 2 years from the
completion of the first refueling of Unit 2 in which to reopen this case; however,
he does not state any reason to let the time run from the first refueling, so this
suggestion is not adopted.2 I also note that Mr. Held is correct that he appeared
to have a ripe case at the time he filed. The mootness occurred at a subsequent
time. While this may seem to be unfair, it is not unusual for cases to become
moot at some time after they are filed.

Order
Upon consideration of the filings of the parties and the entire record in this
matter, it is, this 2d day of February 1988, ORDERED:
That both motions for reconsideration are denied.
Peter B. Bloch
ADMINISlRATIVE JUDGE
Bethesda, Maryland

2He could, of counc, alwaYllile to reopen the case under the ordinary atandards provided for in the JUles.
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD
Before AdmInIstrative Judges:
Robert M. Lazo, Chairman
James H. Carpenter
Peter A. MorrIs

Docket No. 50-133-0LA
(ASLBP No. 86-536-07-LA)
(DecommIssIonIng)

In the Matter of

PACIFIC GAS AND ELECTRIC
COMPANY
(Humboldt Bay Power Plant,
UnIt 3)

February 9, 1988

In this Order, the Licensing Board approves a stipulation providing for the
withdrawal of all admitted contentions, dismisses the proceeding. and authorizes
the issuance of the requested license amendment

LICENSING PROCEEDINGS:

DISMISSAL

When settlement negotiations among the parties result in a stipulation providing for the withdrawal of all admitted contentions, and the Licensing Board
has raised no significant health or safety issues sua sponte, no further hearings
are required. The proceeding becomes uncontested and may be dismissed.
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ORDER
(Dismissing Contentions and Terminating Proceeding)
Pacific Gas and Electric Company (Licensee) is licensed to possess but not
operate Humboldt Bay Power Plant, Unit 3, a 65-MWe boiling water reactor
located' in the city of Eureka, Humboldt County, california. On July 3, 1986,
pursuant to 10 C.F.R. § 2.104, the NRC published in the Federal Register a notice of consideration of the issuance of an amendment to the facility license and
offered the opportunity for hearing on the amendment. 51 Fed. Reg. 24,458. The
amendment is related to decommissioning the facility and specifically would:
(1) delete license conditions related to seismic investigation, analysis, and modification; (2) approve the Licensee's decommissioning plan for 30 years of onsite
storage of residual radioactivity (SAFSTOR); (3) revise the technical specifications to reflect the permanent shutdown and "possess-but-not-operate" status of
the facility and to reflect the SAFSTOR status; and (4) extend License No. DPR7 for an additional 15 years from November 9, 2000, to November 9, 2015, to
be consistent with the 30-year safe storage plan.
Pursuant to that notice, the Redwood Alliance,1 an unincorporated organization; Wesley Chesbro, an elected member of the Humboldt County Board of
Supervisors; Douglas H. Bosco, a U.S. Congressman representing California's
First Congressional District; Barry Keene, a member of the California Legislature representing california's Second Senate District; Daniel E. Hauser, a California State Assemblyman representing the Second Assembly District; Gaye
M. Barr and the League of Women Voters of Humboldt County (Joint Intervenors); petitioned for leave to intervene and requested a hearing. In a Prehearing Conference Order, dated December 3, 1986, the Board granted the requests
for intervention, admitted six contentions, and set forth the schedule for discovery as commencing on December IS, 1986, and concluding 30 days after
issuance of the Staff's Safety Evaluation Report (SER) and Final Environmental
Statement (FES).
On May 1 and May 8, 1987, respectively, the Board was officially furnished
copies of the SER and the FES concerning the decommissioning of Humboldt
Bay Power Plant, Unit 3, by the NRC Staff. With regard to the proposed
amendments, the Staff concluded in its SER that:
(1) there is reasooable assurance that the health and safety of the public will not be endangered
by maintenance of the facility in the proposed manner (SAFSTORJ.-and (2) such activities
will be conducted in compliance with the Commissioo's regulatioos. and the issuance of

1 The Redwood Alliance IOUghl derivative standing based on Ihe interests DC its adequately identified members.
Ralph and Nona Kraus.
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(the] amendment will not be inimical to the common defense and serurity or to the health
and safety of the public.

SER at 12-1.
In its FES (NUREG-1166, April 1987), the Staff concluded inter alia that:
(1) a technical basis exists for decommissioning nuclear plants in a safe, efficient
manner; (2) no significant environmental impacts will result from the storage
of spent fuel in the spent fuel pools; and (3) Humboldt Bay Unit 3 can be
placed in SAFSTOR for a 30-year period with minimum environmental impact
(NUREG-1166 at 5-1).
Meanwhile, in March 1987, representatives of PG&E and the Joint Intervenors had begun settlement discussions to try to resolve the matter short of
litigation. These discussions ultimately led to the execution of a Memorandum
of Understanding, dated June 8, 1987, by PG&E and the Joint Intervenors which
set forth terms for settlement of the litigation. Pursuant to this agreement, PG&E,
Joint Intervenors, and the NRC Staff executed a Stipulation for Withdrawal of
Contentions which incorporated the Memorandum of Understanding and implemented its provisions for withdrawal of Joint Intervenors' contentions.
By motion dated August 7, 1987, Licensee requested that the Board (1) enter
an order providing for dismissal of all contentions, thereby terminating the adjudicatory proceeding, and (2) authorize the Director of Nuclear Reactor Regulation to issue the requested license amendment. Motion to Dismiss Contentions
and Terminate Proceeding at 5-6. As grounds for the motion, Licensee states
that (a) the Staff's environmental and safety review of the amendment found the
request acceptable, and (b) Licensee and Joint Intervenors executed an agreement that provides terms for settlement of the proceeding, which culminated in
the execution of a Stipulation for Withdrawal of the Contentions. [d. at 4-6. The
stipulation is appended to the motion and has been signed by all the parties to
the proceeding.
Because there are no longer any issues in dispute, the Board grants Licensee's
motion.
DISCUSSION
Where the Board has raised no significant safety or environmental issue
sua sponte. the oruy issues to be decided by a licensing board in an amendment proceeding are those issues contested by the parties. Portland General
Electric Co. (Trojan Nuclear Plant), ALAB-796, 21 NRC 4, 5 (1985); see 10
C.F.R. § 2.760a. Accordingly, where admitted contentions are withdrawn, the
matter becomes uncontested since there are no longer any matters that the parties
wish to resolve in the proceeding and there is no need for further hearings. See,
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e.g .• Arizona Public Service Co. (Palo Verde Nuclear Generating Station, Units
2 and 3), LBP-85-26, 22 NRC 118 (1985) (intervention petition and contentions
withdrawn by settlement agreement); Public Service Electric and Gas Co. (Hope
Creek Generating Station), LBP-85-6A, 21 NRC 468 (1985) (board approved
withdrawal of intervenor and its contentions based upon a settlement agreement);
Rochester Electric & Gas Corp. (R.E. Ginna Nuclear Plant, Unit 1). LBP-84-34,
20 NRC 769 (1984) (withdrawal of sole intervenor); Armed Forces Radiobiology Research Institute (Triga-Type Research Reactor), LBP-84-15A, 19 NRC
852 (1984) (withdrawal of intervenor based upon settlement agreement).
In the instant proceeding, the stipulation, which provides for the withdrawal
of all admitted contentions, effectively ends Joint Intervenors' status as a party
and removes all matters in controversy in this adjudicatory proceeding. See
10 C.F.R. § 2.714a(b). Consequently, the Board has approved the stipulation
and herein below enters an order dismissing the adjudicatory proceeding and
authorizing the Staff to issue the requested amendment.
ORDER
fur all the foregoing reasons and upon consideration of the entire record in
this matter, it is, this 9th day of February 1988, ORDERED:
That Licensee's Motion to Dismiss Contentions and Terminate Proceeding is

granted.
Is Further Ordered that the Director of Nuclear Reactor Regulation is authorized to make appropriate findings in accordance with the findings and conclusion contained in its SER and PES and the Commission's regulations approving PG&E's July 30, 1984 license amendment request for its Humboldt
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Bay Power Plant Unit 3 SAFSTOR decommissioning plan. It Is Further Ordered
that this matter be terminated.
THE ATOMIC SAFETY AND
LICENSING BOARD
Robert M. Lazo, Chairman
ADMINISTRATIVE JUDGE
James H. Carpenter
ADMINISTRATIVE JUDGE
Dated at Bethesda, Maryland,
this 9th day of February 1988.
[Judge Peter A. Morris has resigned from the Atomic Safety and Licensing
Board Panel and did not participate in the drafting of this Order.]
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION
ATOMIC SAFETY AND UCENSING BOARD PANEL
Before AdminIstrative Judge:
Charles Bechhoefer

Docket No. 55-60755
(ASLBP No. 87-SS1-02-SP)

In the Matter of

ALFRED J. MORABITO
(SenIor Operator License for
Beaver Valley Power Station,
Unit 1)

February 10,1988

In an informal proceeding being conducted pursuant to proposed regulations
governing informal proceedings, the Pre,siding Officer directs the NRC Staff to
establish a local public document room, although leaving details such as location
and hours of operation to the Staff.
RULES OF PRACTICE:' LOCAL PUBLIC DOCUMENT ROOM
In an informal proceeding subject to proposed 10 C.F.R. §2.1231(a), the NRC
Staff must establish a local public document room, at least where requested by
a party.
RULES OF PRACTICE:

JURISDICTION OF PRESIDING OFFICER

an

A presiding officer in
informal proceeding has authority to direct the NRC
Staff to establish a local public document room but not to require the Staff to
perform that function in a specified manner, such as the details of operation of
such a room (e.g., location or hours of operation).
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MEMORANDUM AND ORDER
(Establishment or Local Public Document Room)
On January 20, 1988, Mr. Alfred J. Morabito filed a motion requesting that
the Presiding Officer direct the NRC Staff to place a copy of the entire hearing
file for this proceeding, together with several other named documents, in the
local public document room (LPDR) for the Beaver Valley facility. By response
dated February 3, 1988, the NRC Staff opposed Mr. Morabito's request. For the
following reasons, Mr. Morabito's request is granted in part.
1. Mr. Morabito cites proposed 10 C.F.R. §2.1231 in support of his
request. He explains that there is much public interest in the proceeding
from local news media and special interest groups and that, prior to the oral
presentation scheduled for February 22, 1988, these groups should have available
to them the background of this proceeding. Finally, he explains why he believes
that the named documents are relevant to this proceeding and should be included
in the record. In addition, he poses several questions to the NRC Staff bearing
on those named documents.
For its part, the Staff points out first that all documents filed in this proceeding
have been placed in the Commission's Public Document Room (PDR) in
Washington, D.C. The Staff states - correctly - that placement of documents
in the PDR or LPDR does not mean that they are in the record of this
proceeding. The Staff observes that the circumstance that Mr. Morabito wishes
to discuss certain subjects at the oral presentation does not provide a valid
reason for placing documents related thereto in the LPDR. The Staff also raises
a question about the relevance of the subjects described by Mr. Morabito to this
proceeding. The Staff concludes that Mr. Morabito's motion for placement of
documents in the Beaver Valley LPDR is baseless and should be denied.
2. Although cited by Mr. Morabito, neither party has discussed the regulatory requirements of proposed 10 C.F.R. § 2.1231(a), which are applicable to
this proceeding (as guidance) by virtue of the Commission's July 1, 1987 Order
instituting this proceeding and my Memorandum and Order of July 15, 1987
(unpublished). In pertinent part, that provision reads:
The hearing file ••• shall be made available for public inspection and copying during
regular business hours at the NRC Public Document Room in Washington, DC, and at any
appropriate local public docwnent room. In the event no appropriate local public document
room exists, the applicant must make the hearing file available for public inspection and
copying during regular business hours at a location in the vicinity of the [subject of the
application].

The Statement of Considerations accompanying the issuance of the proposed
regulations contains little additional guidance, except to emphasize the Staff's
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obligation to provide the hearing file to the LPDR and to note that. where
an applicant provides space for an LPDR, it can do so "in a number of
different ways, including making the file available at a local public library."
52 Fed. Reg. 20,089, 20,090 (May 29, 1987).
This provision, in my opinion, requires that there be an LPDR in any proceeding to which the proposed rules are deemed applicable. This is particularly
so where one party to a proceeding requests an LPDR, and the requirement
would apply irrespective of the validity of the reasons underlying the request. An
LPDR is part and parcel of the Commission's methodology for ensuring that
proceedings of this type are indeed public proceedings. Moreover, it is important that information on proceedings such as this one be made available to those
interested in it locally - a trek to Washington, D.C., is neither requisite nor
appropriate for persons in the locale of the proceeding who wish to learn of its
!
details.
Finally, there is an additional reason for an LPDR which neither party has
addressed but which is extremely important There must be some local access to
the transcript of the oral presentation. See Duquesne Light Co. (Beaver Valley
Power Station, Unit 2), LBP-84-6, 19 NRC 393, 407-08 (1984); Metropolitan
Edison Co. (Three Mile Island Nuclear Station, Unit I), LBP-81-32, 14 NRC
381, 397-98 (1981); Pennsylvania Power & Light Co. (Susquehanna Steam
Electric Station, Units 1 and 2), LBP-79-6, 9 NRC 291,328 (1979). Indeed, the
Licensing Board in the TMI case, in the course of denying requested financial
assistance to intervenors, established a hearing room library of transcripts (in
addition to the LPDR) to enable parties to make complete and accurate references
to transcript pages in proposed findings, other pleadings and arguments. LBP-8132, supra, 14 NRC at 398. For these same reasons, a transcript must be available
to Mr. Morabito to prepare'adequate proposed findings or statement of position
following the oral presentation, and he should not be relegated to the position
where he is forced either to purchase the transcript - a not inconsequential
expense for an applicant such as Mr. Morabito - or travel to Washington,
D.C. That is the whole purpose of an LPDR, and it should be followed in this
case.
3. In view of the foregoing considerations, I am directing the NRC Staff
to establish an LPDR for this proceeding, as soon as it can do so and in any
event prior to the oral presentation. Because the establishment of such an LPDR
is a Staff function, I have no authority to establish the details of the LPDR
- i.e., its location (other than proximity to Mr. Morabito's home or place
of business), or its hours of operation. All I am holding is that. under the
proposed regulations which the Commission has indicated I may follow, an
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LPDR must be established. 1 I also recognize that the already-existing Beaver
Valley LPDR is not, and need not necessarily be, the LPDR for this entirely
discreet proceeding. But it also may be the most appropriate LPDR to be utilized
and, for that reason, I suggest (although I do not order) that the Staff ascertain
its availability for this proceeding.
After the Staff has established an LPDR, it should include therein the hearing
file for this proceeding, together with copies of the six exhibits described in my
Memorandum (Documents to be Presented at Oral Presentation), dated February
4, 1988 (unpublished). It should also ensure that a copy of the transcript of
the oral presentation be placed therein as soon after the oral presentation as
is feasible. The Staff need not include therein any other documents, although
it clearly may do so if it wishes. In particular, the Staff need not include at
this time the two particular documents identified by Mr. Morabito - i.e., a
checkoff sheet for Mr. Morabito's examination and the qualification notebook
for Mr. Morabito's examiners. If Mr. Morabito wishes to incorporate these
documents into the record of this proceeding, he may offer them into evidence
at the oral presentation. Admission into evidence will depend, of course, on
a demonstration that they are relevant and material to matters at issue in this
proceeding.
IT IS SO ORDERED.
PRESIDING OFFICER
Charles Bechhoefer
ADMINISTRATIVE JUDGE
Dated at Bethesda. Maryland,
this 10th day of February 1988.

1 I diffc:rentialt: the establishment of an LPDR - which is required by the ltandanls being used for guidance in
this proceeding - fran a direction to the Staff concerning the details of. matter commitlt:d in the first instance
to the Staff. which would be beyond my authority. S.. Offshore PO'tWr Sysum.r (Floating Nuclear Power Plants).

ALAB-489.8 NRC 194, 199·2{)8 (1978).
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Docket Nos. 50-443-0L-1-R
50-444-0L-1-R
(ASLBP No. B8-55B-01-0LR)
(Onslle Emergency Planning
and Safety Issues)

PUBLIC SERVICE COMPANY
OF NEW HAMPSHIRE,
sl.
(Seabrook Station, Units 1
and 2)

sf

February 17,1988

Pursuant to the directions of the Commission set forth in CLI-87-13, 26 NRC
400 (1987), the Licensing Board renews its authorization to operate Seabrook,
Unit 1, up to 5% of rated power insofar as the two contentions remanded in
ALAB-875, 26 NRC 251 (1987), are concerned. This authorization is renewed
because the two remanded contentions are not relevant to low-power operations
inasmuch as the safety concerns raised therein would not adversely impact upon
the public health and safety if Seabrook, Unit 1, were to be authorized to operate
only up to 5% of rated power. However, the Licensing Board cannot give effect
to this renewed authorization in light of ALAB-883, 27 NRC 43 (1988) and
the Appeal Board's Memorandum of February 10, 1988 (unpublished), and thus
the Licensing Board does not authorize the Director of NRR, upon making the
findings required by 10 C.F.R. § 50.57(a), to issue the low-power license.
The Licensing Board also denies an Intervenor's motion for leave to file a
reply brief.
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ADMINISTRATIVE TRIBUNALS:

AUTHORITY

We are familiar with no legal system - judicial or administrative - that
allows a lower tribunal to disregard the directives of a superior one. Northern
Indiana Public Service Co. (Bailly Generating Station, Nuclear-I), ALAB-303,
2 NRC 858, 870 (1975).
RULES OF PRACTICE:

CONTENTIONS

It is well settled that a party is bound by the literal terms of its own
contention. Carolina Power & Light Co. (Shearon Harris Nuclear Power Plant),
ALAB-852, 24 NRC 532, 545 (1986).
RULES OF PRACTICE:

AMENDED CONTENTIONS

Without leave having been sought from the Licensing Board and granted,
it is impermissible for an intervenor to attempt to amend his contentions or to
advance new bases for them which could have been submitted earlier. Houston
Lighting and Power Co. (AlIens Creek Nuclear Generating Station, Unit I),
ALAB-565, 10 NRC 521, 523 n.ll (1979).

MEMORANDUM AND ORDER
(Renewal or Low-Power Authorization; Denying NECNP's
Motion for Leave to File a Reply)

Memorandum
I.

BACKGROUND

On March 25, 1987, this Board issued a Partial Initial Decision on the
onsite emergency planning and safety issues in this proceeding. 1 Therein,
having resolved all onsite safety and emergency planning issues in controversy,
pursuant to 10 C.F.R. §§ 50.47(d) and 50.57(c), the Licensing Board autltorized
issuance of a license to operate Seabrook Station, Unit I, up to 5% of rated
power. Upon appeals by tlte Intervenors, on October I, 1987. the Appeal
Board issued a Decision affirming in part and reversing and remanding in
part.2 On remand. the Appeal Board stated that tltis Board should admit

1 LBP-87.IO. 2S NRC 177.
2 ALAB-87S. 26 NRC 251.
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for litigation two contentions that had been rejected in 1982 as issues in
controversy. These were New England Coalition on Nuclear Pollution (NECNP)
Contentions I.V (concerned with inservice inspection of steam generator tubes)
and IV (addressed to the accumulation of aquatic organisms and other foreign
matter in cooling systems). The Appeal Board was aware that the Commission's
Order of January 9. 1987 (unpublished) had barred the Director of Nuclear
Reactor Regulation from issuing a low-power license for Seabrook in the event
issuance of such a license was otherwise authorized in order that the Commission
might consider whether, as a matter of law or policy. low-power operations
should proceed absent the submittal of an emergency plan for that portion of
the plume exposure emergency planning zone that lay within the Commonwealth
of Massachusetts. The Appeal Board was also aware that subsequent orders of
the Commission continued the stay until the Applicants submitted a bona fide
utility plan (CLI-87-2. 25 NRC 267 (1987): CLI-87-3. 25 NRC 875 (1987». In
ALAB-875, it stated that it had no way of knOwing whether, and if so when, the
Commission would conclude that the reasons undergirding the stay no longer
obtained. Therefore. assuming that such a conclusion would be reached prior to
the completion of the remand, and further assuming that the Commission might
not provide controlling guidance on the subject. the Appeal Board stated that this
Board should determine expeditiously the appropriateness of a renewal pendente
lite of the low-power authorization contained in our Partial Initial Decision of
March 25, 1987.
In an Order of October 16, 1987 (unpublished), we admitted for litigation the
two NECNP contentions and directed that discovery be completed by December
28, 1987 and that, on or before December 7, 1987. Applicants, the Staff,
and NECNP should notify us whether or not each would file a motion for
summary disposition. The Board advised that, depending upon the contents of
these notifications, it would subsequently set due dates for the filing of motions
for summary disposition and answers or would schedule a hearing.
Having been furnished by the Applicants with their utility emergency plan for
Massachusetts on September 18, 1987, the Commission issued a Memorandum
and Order (CLI-87-13, 26 NRC 400 (1987». Finding that Applicants' utility
emergency plan demonstrated that adequate emergency planning for the Massachusetts portion of the emergency planning zone was within the realm of the
possible, that it included measures to compensate for the absence of state and
local planning, and that it had been submitted in good faith, the Commission
lifted its stay of low-power operations and affirmed that. as directed by the Appeal Board in ALAB-875, "the Licensing Board shall expeditiously determine
whether considering the issues that it is hearing on remand, it is appropriate to
renew at this time its authorization of low power or whether low power operations must await further decisions."
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The Appeal Board's directive having been affirmed by the Commission
which directed us to resolve the issue of reauthorization of low power before
determining the merits of the two remanded contentions or to determine that
low-power operations must await further decisions, we immediately issued an
Order on November 27, 1987 (unpublished). Therein, we ordered that, in order
to assist us in making the expeditious determination directed by the Commission,
responsive briefs by the Applicants and NECNP should be simultaneously filed
upon the reauthorization of low-power issue by no later than January 4, 1988,
and that the Staff should file its brief by no later than January 11, 1988.
In the meantime, on November 20, 1987, NECNP had filed a motion to extend
the Board's October 16 schedule so as to allow NECNP until January 4, 1988,
to inform the Board of its intentions regarding the filing of motions for summary
disposition and until February I, 1988, for the completion of discovery. In the
Order of December 2, 1987 (unpublished), the Board ruled as follows:
In light of the Commission's Memorandum and Order (Lifting the Order Staying the
Director of Nuclear Reactor Regulatioo from Authorizing Low-Power Operations Due to the
Lack of an Emergency Plan for Massachusetts) dated November 25, 1987, and this Board's
Order (Briefing Schedule) dated November 27,1987 (unpublished), we do not have to reach
and decide the arguments advanced in favor of or opposed to the granting of the instant
motioo. These two intervening circumstances require that we, upoo our own motioo, rescind
our Order of October 16, 1981, to the extent that it directs the completion of discovery by
December 28, 1987, and directs that, 00 or before December 7, 1987, the three parties shall
give notification whether or not each will file a motioo for summary disposition. It would be
burdensome and unfair to require that the notificatioo date and the completion of discovery
date be met, since our Order of November 27 directed that all of the panies, other than Staff,
should file briefs by January 4, 1988, addressing the issue of whether or not it is appropriate
for the Board to renew at this time its authorizatioo of low power prior to the completion of
the remand proceeding, and that the Staff should file its brief by January 11, 1988.
In light of our rulings hereafter, the instant motion is denied as having been mooted. Applicants, NECNP, and the Staff shall proceed with discovery upon the two remanded issues
and complete discovery by February 19, 1988. As soon as possible, after reviewing the briefs
filed in compliance with our Order of November 27, 1987, and making the determination
as to whether or not it is appropriate for us to reauthorize low-power operatioos prior to the
completion of the remand proceeding, we will confer with the Applicants, NECNP, and the
Staff to find out whether motions for summary dispositioo will be filed or whether a hearing
should be scheduled.

On January 4, 1988, Applicants filed a Memorandum in Support of Low
Power Operation and NECNP filed a Brief in Opposition to Renewal of
Authorization to Operate at Low Power.3 Having been granted a one-day
extension, on January 12, 1988, the Staff filed its Response to Licensing Board

3 On JIIlUUY II, 1988, for .ome reason, Seacoast Anti· Pollution League filed a one'Plge document indicating
that it joined in NEOW'. Janull)' 4, 1988 lltltement or position IIId arguments.
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Order of November n, 1987. On January 14, 1988, NECNP filed. in effect, a
motion for leave to file a reply to the Applicants' Memorandum of January 4
and to the Staff's Response' of January 12. On January 29, the Staff responded.

II.

DISCUSSION

A.

The Issue of Reauthorization of Low Power

1.

The Applicants' Memorandum of January 4,1988, and the Staff's
Response of January 12

In substance, both the Applicants and the Staff argue with respect to NECNP
IV;" that Applicants have now in place and in compliance with regulations a
surveillance and maintenance program to detect and prevent the accumulation
of mollusks, other aquatic organisms, and debris in the cooling systems, and that
thus low-power operation may be safely reauthorized. With respect to NECNP
I.V,5 Applicants argue that they have a program for inservice inspection (to
be performed after 6 months of effective full power but within 24 months
of initial criticality) and that thus there is nothing associated with low-power
operation that would further complicate any subsequent inspection· or preclude
any augmentation of the current inspection program if deemed necessary by this
Board following any litigation of this contention. Further, Applicants argue for
various reasons that it is highly unlikely that either a tube rupture occasioned
by a foreign object, which had occurred at the Ginna plant, would occur during
low-power operation at the Seabrook Station or that an event like the North
Anna Unit 1 tube rupture incident, occasioned by denting, would occur during
low-power operation at Seabrook. The Staff argues that Applicants' program
for inservice inspection of steam generator tubes meets regulatory requirements,
and like Applicants, urge that it is unlikely that the Ginna and North Anna-type
tube ruptures would occur during low-power operation at Seabrook.
To the extent set forth above, the Applicants' Memorandum and the Staff's
Response and the attached affidavits of their experts are directed to the merits
of the two remanded issues. This was error because the Commission in CLI4NECNP IV reads u follows:

BlockD" o/Coo/tJ1tl Flow 10 Sar,ry·R,lolld Sysllm1 andCompo",,,u by Buildup o/Biolo,ical O,,1VIi.mu
The Applicant must establish a .urveiIlancc and maintenance program for the prevention of the
a=ulatioo of mollusk., other aquatic organisms, and debris in cooling .ystems in order to ..tidy
the requirements of GDC 4, 30, 32, 34, 3S, 36, 38, and 39, which require the maintenance and inspectioo
of reactor cooling .ylleml. The design. C<XlSlnIction. and proposed opention of Seabrook fail to ..tidy
theae rcquircmentl.
5 NECNP LV reads a. follows:

1,,·Sn-vic, 111Splctio" 0/ SlIam G,,,,,,,Io, 'fubu
The Applicants have not demonstrated that they hive met GDC 14, IS, 31 and 32 insofar and to the
extent that those GDC n:quire a program of the in-service inspectioo of IteIm gcnentor tubes.
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87-13 made it clear that the merits of the remanded contentions were not
to be considered. However, the Staff's Response and a supporting affidavit
with respect to NECNP IV and the Applicants' Memorandum and supporting
affidavits with respect to NECNP I.V did proceed to discuss and to show
that these two remanded contentions were not relevant to low-power operations
because the safety concerns raised therein would not adversely impact upon the
public health and safety if Seabrook, Unit 1, were to be authorized to operate
only up to 5% of rated power.
With respect to NECNP IV, the Staff relies upon the affidavit of its expert
(Masnik Affid. at 6-9). Dr. Masnik deposed as follows:
The operation of the Seabrook Station at 5% rated power level would likely result in
decreased biofouling activity and in decreased intake of debris depending on the circulating
water (CW) and service water (SW) flow rates. The rate of biofouling is dependent at
a number of factors. Environmental conditions such as salinity, water temperatures, light,
availability of food, and frequency and degree of submergence can significantly influence the
growth rate of the organisms. Operation at 5% of rated power would not have a significant
effect at salinity, light, availability of food or frequency and degree of submergence but
would influence water temperature in many locations. Since growth rate in this geographic
area is highly dependent on temperature, the operation of the facility at 5% of rated power
would result in much slower growth rates in most of the CW and SW systems than at
100% power for any organisms that might auach despite the program that Applicants are
IDIdertaking to discourage auachmenL Assuming that the system does not initially contain
any life stages of blue mussel,lS assuming a high growth rate for this organism, and assuming
there existed 110 water treatment (i.e., chlorine or backflushing) program, the period of time
from the beginning of low power operations to the time of earliest flow blockage from
biofouling could range, depending upon the time of year, from 1 to 7 months.

Dr. Masnik also deposed to the following:
The amolDlt of debris entering the ocean intake structures is dependent primarily at the
availability of debris in the water column at the level of the intake, and the flow regime in
the vicinity of the intake.' This regime is highly dependent on flow rate. If the flow rate is
reduced due to the low power operation, the amolDlt of debris taken into the ocean intake
structure would be substantially reduced. Since debris buildup is not cmsidered a problem
by the Staff at full power operation, operation at low power and possibly a corresponding
reduction in cooling water flow, would therefore not present a problem.

The Board concludes that the Staff has shown that NECNP IV is not relevant
to low-power operations because the safety concerns raised therein would not
adversely impact upon the public health and safety if Seabrook, Unit 1, were to
be authorized to operate only up to 5% of rated power.

IS The principal biofouling macroorganism in the Seabrook area.
7 A midwatcr intake, located weJJ above the sea floor, is used at Seabrook (Masnik Aflid. at 2).
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With respect to NECNP LV, we have reviewed the pertinent affidavits of
Applicants' experts Peter Littlefield and Kenneth Rubin. Relying in part upon
the affidavit of Mr. Rubin, Mr. Littlefield deposed as follows (Affid. at 2-3):
The thyroid dose from a tube rupture is due to a release of radioiodine. Operation
of the plant during low-power testing would result in substantially decreasing the potential
consequences of design basis accidents as calculated for operation at full power. Several
factors account for this. (1) The reactor core iodine inventory at 0 to 5% power operation is at
least a factor of 20 less than at full power operation. (2) There is less fuel gap iodine fraction
available for release to the coolant due to low fuel burnup and low fuel temperature. (3)
There is a low potential for a fuel cladding failure during early core life, i.e., at the lowpower testing phase. A numerical analysis with conservative assumptions for operation at
5% power results in a very low thyroid dose at the exclusion area boundary of about 1.1
rem. The design limit as specified in 10 C.F.R. 100 is 300 rem.

The Board concludes that, even assuming a tube rupture occurred during lowpower operation at 5% of rated power, the expected thyroid dose that would be
received would be significantly less (1.1 rem) at the exclusion area boundary
than the design limits (300 rem) permitted by regulation, and that thus that
NECNP I.V is not relevant to low-power operations because the safety concerns
raised therein would not adversely impact upon the public health and safety
if Seabrook, Unit I, were to be authorized to operate only up to 5% of rated
power.

2,

NECNP's Brief of January 4, 1988

Most of NECNP's brief challenges the authority of the Commission and its
adjudicatory boards to authorize low-power operations prior to the completion of
full-power operating license proceedings or at least prior to the resolution of the
remanded contentions, and argues that there is no authority in the Commission's
regulations for issuance of a low-power license prior to findings on all issues
relevant to full-power operation. Brief at 4-27. The short answer is that, as a
trial board, we arc bound by the Commission's Order of November 25, 1987,
CLI-87-13, 26 NRC 400.8 We are familiar with no legal system - judicial or
administrative - that allows a lower tribunal to disregard the directives of a
superior one. Northern Indiana Public Service Co. (Bailly Generating Station,
Nuclear-I), ALAB-303, 2 NRC 858,870 (1975). NECNPdid not attempt to have
the Commission reconsider its Order of November 25, 1987, and accordingly it
may not complain about it here. Moreover, as recognized by NECNP at 5 n.7 of
8To repeat, in CU·87-13, the Corrunission lifted its stay of low-power operation, and affinned that, IS cIi=ted
by the Appeal Board in ALAB-87S, ''the Licensing Board .han expeditiously determine whether considering the
issues that it is hearing on remand, it is appropriate to renewal t1Us lime its authorization of low power or whether
low power operations must await further decision" (emphasis added).
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its brief, the Appeal Board, stating that it had no authority under Commission
regulations to entertain a challenge to § 50.47(d), has declined in ALAB-875,
26 NRC at 256, to address NECNP's arguments that the Atomic Energy Act
prohibits issuance of an operating license at any level of power prior to hearing
and resolving contentions as to offsite emergency planning as well as onsite
safety matters. See also ALAB-865, 25 NRC 430, 439 (1987) wherein the
Appeal Board had also ruled that § 50.57(c)9 was not subject to challenge. We
are bound by the rulings of the Appeal Board, which now constitute the law of
the case.
NECNP continues its legal argument in urging that the two contentions
remanded by the Appeal Board in ALAB-875 are critical to plant safety, that
the serious questions raised therein may well block full-power licensure for
Seabrook, and thus they must be resolved prior to low-power operations. Brief
at 28-32. First, NECNP conclusionally advances in support of its argument that,
since both contentions question whether certain General Design Criteria have
been satisfied, no operating license can be issued at any level of power until
these contested safety issues are litigated and resolved. 10 However, it does not
comply with § 50.57(c) in failing to show that these contentions are relevant
to the requested license - i.e., NECNP has failed to show that the safety .
concerns alleged in the two contentions would adversely impact upon public
health and safety if the plant were to be reauthorized to operate only up to 5%
of rated power. Second, in support of its argument, NECNP cites Pacific Gas
and Electric Co. (Diablo Canyon Nuclear Power Plant, Unit I), CLI-83-27, 18

9 Section 50.57(c) provides:

An Ipplicant may, in I case where I hearing is held in conncc:tion wi!h I pending procccding under
\his .action make I motion in writing punuant to \his plragnph (c), far an operating license IU1horizing
low-power testing (operation It not more \han 1 percent of full power for !he pwpOIC of tCiting !he
facility), and further operatiau .hort of full power operation. Action m IUm I motion by \he presiding
officer .hall be taken wi!h due regard to !he righll of \he parties to \he proc:ccdings, including \he right of
any party to be heard to !he extent !hIt his cmtentions are relevant to \he Ictivity to be IU1horized. Prior
to taking any Iction on IUch I motion which Iny party opposes. !he preaiding officer .ball make findings
on !he matters .pccilied in paragnph CI) of \his scc:tion as to which !here is I controversy, in the form
of In initial decision with respect to the contested Ictivity IOIIght to be IU1horizcd. The Director of
Nuclesr Resetar Regulstion will make findings on all other matters .pcciJied in plragnph (I) of \his
section. If no party opposes the motion, the preaiding officer will islUe an order pursuant to § 2.730(e) of
\his chapter, lu!horizing !he Director of Nuclesr Resetar Regulltion to make Ipproprilte findings on \he
matters spccllied in paragnph (I) of \his .action and to issue I license for the requested operation_
10 At page 2 of ill brief, NECNP .Llted that, in ALAB-875, the Appesl Board ordered that NECNP Contention
IV be admitted which cmcerned M~al degrading of the plant'. hest mnoval capability tJ,u /0 build.up
of biological organisms" (emphasis added). Again at page 29 of ill brief, NECNP ISserted that !he contention
related "\0 \he Idequacy of Applicanll' surveillance Ind maintenance prognm for preventing the accumu1ation
of biological organisms and the degndation of the heat transfer capabilities of ..fety .ystems I I I result of .uch
accumu/ation, .trikes to \he very core of plant ..fety" (emphasis added). However, It page 30, it urges that General
Design Criteria 2. 4, 5, 44, 45, and 46 require Applicants to institute monitoring Ind lI1IVCillance programs and
take o!her messures necessary to preclude long-term corrosiDn and organic fouling that would tend to degnde
system pcrfonnancc, and also require that agents IISCd for the control of water chemistry, corrosion and organic
fouling be compatible wi!h .ystem canponenll and piping materials" (emphasis added). As discussed in Part B,
infra, \his Ittempt to amend \his contention was improper.
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NRC 1146 (1983), for the proposition that the Commission held that intervenors
were entitled to a prior adjudicatory hearing on whether to lift the suspension
on and extend the low-power operating license because the hearing record had
been reopened by the Appeal Board relating to serious and substantive safety
concerns with respect to design qUality assurance which would be the subject of
adjudicatory hearings before the Appeal Board. The facts in the Diablo Canyon
case are clearly distinguishable from those in the instant case. Here the Appeal
Board has held only that the two remanded contentions should not have been
rejected at the threshold, and both it and the Commission have directed this
Board to determine whether or not it is appropriate to renew at this time our
authorization of low power.
B.

NECNP's Motion for Leave to File a Reply

NECNP advances several arguments in support of its motion for leave to
reply to the Applicants' and the Staff's briefs filed respectively on January 4
and January 12, 1988. First, NECNP urges that these briefs and supporting
affidavits improperly address the merits of the two remanded issues and that
it should be given an opportunity to respond to the alleged merits or lack of
merit. Motion at 1-2. However, as discussed in Part A, supra, we have ruled that
those portions of the briefs and affidavits addressing the merits were in error,
and we have ignored those portions. We did, however, consider those portions
of the Applicants' and Staff's briefs and affidavits that properly discussed and
showed that the safety concerns alleged in the two remanded contentions would
not adversely impact upon the public health and safety if Seabrook, Unit I, were
to be operated only up to 5% of rated power.
Second, NECNP argues that it would be improper to authorize low-power
operations via summary disposition procedures upon the merits of the two
remanded contentions without giving it an opportunity to reply.lI Section 2.751
summary disposition procedures upon the merits of the remanded contentions
were not invoked by the Commission or by the Board with respect to lowpower operations. No one, for example, could have misunderstood our Order of
December 2, 1987 (unpublished), wherein we stated that

11 In passing. we note that It pages 3. 5, and 9 or its motion. NECNP cites the inopposite case of Houstoll Ughli"g
and Power Co. (Allens Creek Nuclear Generating Station, Unit I), ALAB·565, 10 NRC 521 (1979). TherOn, the
Appeal Board held thlt \he Licensing Board must allow intervenors during the COlIne of \he special prdlearing
caUerence to present arguments lupporting the admissibility of their proposed cmtentions, and that \he ultimate
merits are not to be debated at that lUge of the proceeding. Here. \he two remanded contentims had been admitted
u issues in controveny as of Octeber 16. 1987, and the ultimate merits thereof are not now being considered. At
page 9 of its motion. NECNP Idies upon the similarly inopposite case of Lo"g Island Ughlillg Co. (Shoreham
Nuclear Power Station, Unit 1). LBP·81-48. 14 NRC 71 (1981).
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As soon as possible, after reviewing th~ briefs filed in compliance with our Order of
November 27, 1987, Illd making the determination as to whether or not it is appropriate Cor
us to reauthorize low-power operations prior to the completion of the remand proceeding,
we will confer with the Applicants, NECNP Illd the Staff to find out whether motions Cor
summaI)' disposition will be filed or whether a hearing should be scheduled.

Finally, as an experienced litigator in NRC proceedings, NECNP was well
aware of the provisions of 10 C.F.R. § 50.57(c) and had the opportunity to
show that the two remanded contentions were relevant to the activity to be
authorized - i.e., low-power operations up to 5% of rated power. It failed
to do so. It cannot be heard to excuse its failure by arguing that it had no
meaningful opportunity to refute Applicants' and Staff's allegations that the two
remanded contentions do not raise a safety issue during low-power operations
because it would not have been in a position to do so until the completion
of the discovery period. For example, with respect to Contention IV, it argues
that it "is now conducting inquiries, through written interrogatories, into several
reported instances of actual equipment breakage in critical safety systems, such
as the Primary Component Coolant System, to determine the extent that these
incidents are attributable to corrosion caused by the accumulation of bacterial
debris and sedimentation" (emphasis added). From the date Contention IV was
submitted as a proposed contention until the present time, it was solely addressed
to and was recognized only to be addressed to the blockage of coolant flow
by accumulation of aquatic organisms and other foreign matter in the cooling
systemsP It is well settled that a party is bound by the literal terms of its
own contention. Carolina Power and Light Co. (Shearon Harris Nuclear Power
Plant), ALAB-852, 24 NRC 532, 545 (1986). Without leave having been sought
from the Board and granted, it is impermissible for an intervenor to attempt
to amend his contentions or to advance new bases for them which could have
been submitted earlier. Houston Lighting and Power Co. (AIlens Creek Nuclear
Generating Station, Unit I), ALAB-565, 10 NRC 521, 523 n.11 (1979). Again,
for example, with respect to Contention lV, NECNP argues that, in light of the
fact that the Applicants' and the Staff's briefs argue principally that Seabrook's
program for in-service inspection of steam tubing is not a safety issue because
the particular circumstances causing the tube ruptures at the Ginna and North
Anna plants would not occur at Seabrook, it has filed interrogatories to find
out whether specific requirements for steam generator tube problems present
similar and/or additional problems in the future. This argument is also to no
avail because, as discussed in Part A, supra, we have ruled that those portions
of the Applicants' and the Staff's briefs and affidavits addressing the merits of
this contention were in error, and we proceeded to ignore them.

t2s,. LBP-82-76.16 NRC 1029,1075 (1982); ALAB·875. 26 NRC at 261-63. 275.
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Order
1. NECNP's Motion for Leave to File a Reply Brief (filed on January 14,
1988) is denied.
2. Pursuant to the directions of the Commission set forth in CLI-87-13, 26
NRC 400 (1987), we renew our authorization to operate Seabrook, Unit I, up to
5% of rated power insofar as the two contentions remanded in ALAB-875 are
concerned. We renew our authorization because the two remanded contentions
are not relevant to low-power operations inasmuch as the safety concerns raised
therein would not adversely impact upon the public health and safety if Seabrook,
Unit I, were to be authorized to operate only up to 5% of rated power. However,
we cannot give effect to our renewed authorization in light of ALAB-883, 27
NRC 43 (1988) and the Appeal Board's Memorandum of February 10, 1988
(unpublished), and thus we do not authorize the Director of NRR. upon making
the findings required by 10 C.F.R. § 50.S7(a), to issue the low-power license.
THE ATOMIC SAFETY AND
LICENSING BOARD
Sheldon J. Wolfe, Chairman
ADMINISTRATIVE JUDGE
Jerry Harbour
ADMINISTRATIVE JUDGE
Emmeth A. Luebke
ADMINISTRATIVE JUDGE
Dated at Bethesda, Maryland,
this 17th day of February 1988.
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION
ATOMIC SAFETY AND LICENSING APPEAL BOARD
Administrative Judges:
Christine N. Kohl, Chairman
Alan S. Rosenthal
Dr. W. Reed Johnson

In the Matter of

Docket No. S0-322·0L·6
(Emergency Planning)

LONG ISLAND UGHTING
COMPANY
(Shoreham Nuclear Power Station,
Unit 1)

March 4, 1988

The Appeal Board denies the intervening governments' motion for inter·
locutory review (i.e., directed certification) of the Licensing Board's decision
permitting applicant to pursue its request to operate the Shoreham nuclear power
facility at a 25 percent power level.

RULES OF PRACTICE:

INTERLOCUTORY APPEALS

The Commission's Rules of Practice prohibit "interlocutory appeals." 10
C.F.R. § 2.730(1). The proper vehicle for sccking interlocutory review of a
licensing board decision is a motion or petition for "directed certification"
pursuant to 10 C.F.R. §§ 2.718(i), 2.785(b)(1).
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RULES OF PRACTICE:
CERTIFICATION)

INTERLOCUTORY REVIEW (DIRECTED

The Appeal Board grants requests for interlocutory review infrequently,
and then only upon a showing that the challenged ruling either threatens to
cause immediate and irreparable harm, or "'affects the basic structure of the
proceeding in a pervasive or unusual manner.'.. Houston Lighting & Power
Co. (South Texas Project, Units 1 and 2), ALAB-637, 13 NRC 367,370 (1981)
(citing Public Service Electric and Gas Co. (Salem Station, Unit 1), ALAB-588,
11 NRC 533, 536 (1980».

REGULATIONS:

EXEMPTIONS

Under 10 C.F.R. § 50.12(a), the Commission may grant exemptions from
regulations in 10 C.F.R. Part 50 upon a showing of at least one of six identified
"special circumstances." The exemptions should also be "[a]uthorized by law,
[should] not present an undue risk to the public health and safety, and [should
be] consistent with the common defense and s~urity."

RULES OF PRACTICE:

WAIVER OF RULES OR REGULATIONS

10 C.F.R. § 2.758(b) provides a mechanism for a party to an adjudication to
petition the Commission for the waiver of any specified Commission rule or
regulation. It requires a showing that "special circumstances . . . are such that
application of the rule or regulation. . . would not serve the purpose for which
the rule or regulation was adopted."

RULES OF PRACTICE:
CERTIFICATION)

INTERLOCUTORY REVIEW (DIRECTED

The mere expansion of issues rarely, if ever, affects the basic structure of
a procecding in a pervasive or unusual way so as to warrant appeal board
interlocutory review. See, e.g., ALAB-861, 25 NRC 129, 135 (1987); Cleveland
Electric Illuminating Co. (perry Nuclear Power Plant, Units 1 and 2), ALAB706, 16 NRC 1754, 1757 (1982); Pennsylvania Power & Light Co. (Susquehanna
Steam Electric Station, Units 1 and 2), ALAB-641, 13 NRC 550, 552 (1981).
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RULES OF PRACTICE:
CERTIFICATION)

INTERLOCUTORY REVIEW (DIRECTED
.

A board's use of parallel hearings to consider additional issues does not
provide a basis for a grant of directed certification. Public Service Co. of New
Hampshire (Seabrook Station, Units 1 and 2), ALAB-858, 25 NRC 17, 21
(1987).
RULES OF PRACTICE:
CERTIFICATION)

INTERLOCUTORY REVIEW (DIRECTED

A licensing board order that neither decides the merits of an issue nor denies
the parties' right to be heard thereon does not have a pervasive or unusual effect
on a proceeding so as to warrant interlocutory review. South Texas, 13 NRC at
372.
RULES OF PRACTICE:
CERTIFICATION)

INTERLOCUTORY REVIEW.(DIRECTED

Unique or even erroneous licensing board interpretations and applications of
Commission regulations generally cannot be said to "a1ter[] the very shape
of the ongoing adjudication" so fundamentally as to require appeal board
intercession before judgment on the merits. Cleveland Electric Illuminating
Co. (perry Nuclear Power Plant, Units 1 and 2), ALAB·675, 15 NRC 1105,
1113 (1982). See also id., ALAB-706, 16 NRC at 1756·58.
RULES OF PRACTICE:
CERTIFICATION)

INTERLOCUTORY REVIEW (DIRECTED

Only where a board's interpretation of a regulation is "of patent, immediate,
and large significance to the administration of not merely that specific proceeding
but, as weIl, the numerous other operating license proceedings then under way or
at the threshold of commencement" has an appeal board conducted interlocutory
review. Virginia Electric and Power Co. (North Anna Power Station, Units 1
and 2), ALAB·741, 18 NRC 371, 376-77 (1983). See Duke Power Co. (Catawba
Nuclear Station, Units 1 and 2), ALAB-687, 16 NRC 460, 464·65 (1982),
rev'd in part on other grounds, CLI-83·19, 17 NRC 1041 (1983). See also
Commonwealth Edison Co. (Braidwood Nuclear Power Station, Units 1 and 2),
ALAB·817, 22 NRC 470, 474·75 (1985).
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APPEARANCES
E. Thomas Boyle, Hauppauge, New York, and Herbert H. Brown, Lawrence
Coe Lanpher, and Karla J. Letsche, Washington, D.C., for intervenor
Suffolk County; Fabian G. Palomino and Richard J. Zahnleuter,
Albany, New York, for intervenor State of New York; and Stephen
B. Latham, Riverhead, New York, for intervenor Town of Southampton.
Donald P. Irwin, Lee B. Zeugin, and David S. Harlow, Richmond. Virginia.
for applicant Long Island Lighting Company.
Edwin J. Reis for the Nuclear Regulatory Commission staff.

MEMORANDUM AND ORDER
Intervenors Suffolk County, the State of New York, and the Town of
Southampton (hereinafter, "the Governments'') jOintly move for leave to file an
interlocutory appeal1 from the Licensing Board's January 7, 1988, memorandum
and order in the "OL-6" phase of this operating license proceeding. See LBP88-1, 27 NRC 7. In that decision, the Board gave permission to applicant Long
Island Lighting Company (LILCO) to pursue its request to operate the Shoreham
nuclear power facility at a 25 percent power level under NRC regulations
codified at 10 C.F.R. §§50.57(c) and 50.47(c)(l). The Governments claim that
the Board's order not only is erroneous, but also so fundamentally affects the
structure of this proceeding that interlocutory review is necessary. LILCO and
the NRC staff oppose the motion. As explained below, the Governments'
arguments are not persuasive, and we therefore deny their motion.
A. Construction at Shoreham is complete, but numerous contested issues
concerning offsite emergency planning for the facility remain unresolved. Despite these outstanding issues, Shoreham holds a low-power license pursuant to
10 C.F.R. § 50.47(d), authorizing operation up to five percent of rated power. In
April 1987, LILCO asked the Commission to increase its authorized power level
to 25 percent. The Commission denied the motion but permitted LILCO to "refile its request under [10 C.F.R.] § SO.S7(c) with the Licensing Board when and
if it believes that some useful purpose would be served thereby." CLI-87-4, 25

1 The ComrniJJsion's Rules of Practice prohibit "interlocutory appeals." 10 C.F.R. § 2.730(0. As the Govemmenl$
should be aWlre by now (su. e.g., ALAB-780. 20 NRC 378 (1984». the proper vehicle for seeking interlocutory review of a licensing board decision is a motion or petition for "directed certification" pursuant to
10 C.F.R. §§2.7l8(i). 2.785(b)(1). Notwithstanding the incorrect characterization of their motion, however, the
Governments address the proper legal criteria for a petition for directed certification. Su jnfra pp. 261-62.
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NRC 882, 883 (1987). Ln..CO refiled its request last July, and the Licensing
Board subsequently called for fuller briefing by all the parties of the various issues raised by that motion. See Memorandum of October 6, 1987 (unpublished).
After consideration of the numerous pleadings before it (including the Governments' opposition), the Licensing Board decided that Ln..CO's motion was
properly filed under 10 C.F.R. § 50.57(c). LBP-88-1, 27 NRC at 12, 16. That
regulation permits applicants to move for an operating license authorizing
low-power testing (one percent of full power) and "further operations short
of full power operation," while the hearing on full-power licensing is still
pending. Section 50.57(c)' also gives other parties with contentions "relevant
to the activity to be authorized" the right to be heard, and directs the Board to
make certain findings required by section 50.57(a) - e.g., reasonable assurance
that the activities authorized can be conducted in compliance with the agency's
regulations and without endangering the public health and safety - prior to
ruling on the motion.
The Licensing Board further agreed with Ln..CO that another regulation, 10
C.F.R. § 50.47(c)(I), embodies the appropriate standard against which Ln..CO's
25 percent power request should be measured. LBP-88-1, 27 NRC at 12, IS,
16. That provision states that, when an applicant fails to mect the NRC's
emergency planning standards set out in 10 C.F.R. § 50.47(b), it
will have an opportunity to demonstrate to the satisfaction of the Commission that deficiencies
in the plans are not significant for the plant in question, that adequate interim compensating
actions have been or will be taken promptly, or that there are other compelling reasons to
permit plant operation.

10 C.F.R. § 50.47(c)(I) (1987).2 In so ruling, the Licensing Board also concluded
that "no exemption from the [emergency planning] regulations is needed as urged
by the Governments." LBP-88-1, 27 NRC at 12. The Board thus determined that
it would entertain LILCO's motion for operation at 25 percent power. It noted,
however, the opposing parties' right to be heard and the difficult task that lies
ahead for LILCO if it is to 'succeed ultimately with its motion.ld. at 12, 16. The
Board also solicited the parties' further views on whether a separate licensing
board, special master, alternate board member, or technical interrogator should
be used for the consideration of LILCO's motion. Id. at 14-15, 16-17, 18.
B. As the Governments' motion acknowledges, we grant requests for interlocutory review infrequently, and then only upon a showing that the challenged
ruling either threatens to cause immediate and irreparable harm, or " 'affects the
basic structure of the proceeding in a pervasive or unusual manner.'" lIous-

2The Conunission recently amended this section of the emergency planning regulations. but the particular language
at issue here was not changed. See 52 Fed. Reg. 42,078.42.085.86 (\987).
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ton Lighting & Power Co. (South Texas Project. Units 1 and 2), ALAB-637,
13 NRC 367, 370 (1981) (citing Public Service Electric and Gas Co. (Salem
Station, Unit I), ALAB-588, 11 NRC 533, 536 (1980». The Governments rely
on the latter criterion and suggest essentially two reasons why the Licensing
Board's order has a pervasive or unusual effect on the basic structure of this
proceeding. First, in their view, because LILCO's 25 percent power request is
effectively a challenge to the Commission's emergency planning regulations and
the generic assumptions underlying them, the Board cannot entertain the motion
in the absence of either an "exemption" request under 10 C.F.R. § 50.12(a) or a
"waiver" request under 10 C.F.R. § 2.758(b).3 In other words, the Governments'
complaint is that the Board does not intend to evaluate LILCO's motion in accordance with all the regulatory standards that the Governments believe pertain
here. Second, the Governments contend that the Board's ruling dramatically
changes the issues in this proceeding, by permitting LILCO to attack the underlying assumptions of the emergency planning regulations.4
As a separate argument, the Governments claim that we should intercede and
review the Board's ruling now because it has important generic implications
for many other cases. In this connection, they cite our decision in Duke Power
Co. (Catawba Nuclear Station, Units 1 and 2), ALAB-687, 16 NRC 460,46465 (1982), rev'd in part on other grounds. CLI-83-19, 17 NRC 1041 (1983),
where we reviewed a ruling referred to us by a licensing board that concerned
an interpretation of the Commission's Rules of Practice.
As both LILCO and the staff contend, the Governments misunderstand and
overstate the significance of the Licensing Board's order.' The Licensing Board's
order simply authorizes the filing of LILCO's motion to operate at 25 percent
power - an action clearly permitted under 10 C.F.R. § 50.S7(c). As such, it
adds new issues to the proceeding, not unlike a board's admission of new
contentions. We have long held, however, that the mere expansion of issues
rarely, if ever, affects the basic structure of a proceeding in a pervasive or
unusual way so as to warrant our interlocutory review. See. e.g .• ALAB-861, 25
NRC 129, 135 (1987); Cleveland Electric Illuminating Co. (perry Nuclear Power

3Under 10 C.F.R. §50.12(a). the Connnission may grant exemptions from regulations in 10 C.F.R. Pan 50 upon
a showing of at least one oC six identified "special circumstances." The exemptions should also be "[a]uthorized
by law. [should] not present an undue risk to the public health and saCety. and [should be] consistent with the
common defense and security." 10 C.F.R. §2.758(b) provides a mechanism Cor a'pany to an adjudication to
petition the Commission Cor the waiver of any specified Commission rule or regulation. It "",uires I showing that
"special circumstances ••• arc such that application oC the rule or regulation ••• would not serve the purpose
for which the rule or regulation WlS adopted."
4 ULCO apparently hopes to prove that the risks from operation at 2S percent power arc substantially less than at
full-power operation. Ind that thcrcCorc any deficiencies in the emergency plan for Shoreham arc not significant
for operation It that reduced power level Su LBP-88-1. 'II NRC at 12.
5 Although it is certainly not evidence of record upon which we would or could rely. we note that even one of
the counsel for SuCfollc County has stated (if quoted accurately) that the Board's decision" 'shouldn't have much
significance read into it.· .. Insitk N.R.C.• January 18. 1988. at 12.
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Plant. Units 1 and 2), ALAB-706, 16 NRC 1754, 1757 (1982); Pennsylvania
Power & Light Co. (Susquehanna Steam Electric Station, Units 1 and 2), ALAB641, 13 NRC 550, 552 (1981). The Governments do not convincingly explain
why the addition of the 25 percent power issues here is distinguishable from
these past cases.6 We have also found that a board's use of parallel hearings
to consider such additional issues does not provide a basis for a grant of
directed certification (see supra note 1 & pp. 261-62). Public Service Co. of
New Hampshire (Seabrook Station, Units 1 and 2), ALAB-858, 25 NRC 17,21
(1987).
Further, the Board's order does not decide the merits of the motion, and it
preserves the Governments' right to be heard thereon. See South Texas, 13 NRC
at 372 (no pervasive or unusual effect on proceeding where board's specification
of issues for hearing is not a final ruling and parties remain free to litigate their
issues). To be sure, the Board did determine that 10 C.F.R. § 50,47(c)(I) provides
the appropriate standard against which LILCO's motion will be measured thus rejecting the Governments' argument that LILCO must seek an exemption
under 10 C.F.R. § 50.12(a) as well. But again, as we have repeatedly stressed,
unique or even erroneous licensing board interpretations and applications of
Commission regulations generally cannot be said to "alter[] the very shape of
the ongoing adjudication" so fundamentally as to require our intercession before
judgment on the merits. Cleveland Electric Illuminating Co. (perry Nuclear
Power Plant. Units 1 and 2), ALAB-675, 15 NRC 1105, 1113 (1982). See also
id., ALAB-706, 16 NRC at 1756-58.7 This is particularly true in this case, where
the Licensing Board has expressed reservations about LILCO's ultimate chance
of success on the merits of its 25 percent power motion. See LBP-88-1, 27 NRC
at 12, 16.
Only where a board's interpretation of a regulation is "of patent. immediate,
and large significance to the administration of not merely that specific proceeding
6The suff correctly points out that the Board', detenninatim to entertain ULCO's 25 percent power motion does
not end or affect those other parts of tIili proceeding concerned with whether ULCO', emergency plan conforms
to the NRC', regulations for full-power operation. NRC Staff Response (February 8, 1988) It 7-8.
7 We do not reach the merits of the Governments' objection to the licensing Board's ruling. But the following
excerpt from the Statement of Consideration for the Commission', 1985 Imendment to 10 C.F.R. 150.12(a)not cited by the licensing Board or any of the parties - caru considerable doubt m the Governments' position
that ULCO must seek an exemptim under section 50.12(a) IS well as satisfy the standards of section 50.47(c)(I):
On a related point, the relatimship between the general exemption eriteria in 150.12(a) and other
provisions in Part 50 that cmtain specific exemption eriteria or alternative methods of compliance, the
Commissim would emphasize that 150.12(1) is the exemptim provisim that applies r~M,ally to the
provisions of 10 CFR Part 50. If another regulatim in Part 50 provides for specific exemption relief,
or for alternative methods of compliance, the criteria of the specific regulation are the appropriate
cmsiderations. If the exemption criteria in the specific regulation arc met, the rule has been complied with,
and no exemption under § 50.1 2(a) is necessary. It is only in those cases where the specific exemption or
alternative compliance criteria cannot be satisfied, that the application of the general criteria in 150.12(.)
will be appropriate. If the specific exemption criteria, or the alternative methods of compliance, can be
satisfied, there is no need to also satisfy the eritcria of 150.12(1).
50 Fed. Reg. 50,764, 50,775 (1985) (emphasis in original).
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but. as well, the numerous other operating license proceedings then under
way or at the threshold of commencement" have we conducted interlocutory
review. Virginia Electric and Power Co. (North Anna Power Station, Units 1
and 2), ALAB-741, 18 NRC 371, 376-77 (1983). See Catawba, 16 NRC at 46465. See also Commonwealth Edison Co. (Braidwood Nuclear Power Station,
Units 1 and 2), ALAB-817, 22 NRC 470, 474-75 (1985). The Governments,
however, totally fail to support their claim that the Licensing Board's ruling
at issue here has "significant generic implications" for "many other cases."
Governments' Motion (January 21, 1988) at 11.8
The Governments have therefore failed to show that the Licensing Board's
ruling in LBP-88-1, 27 NRC 7, authorizing the filing of LlLCO's motion for 25
percent power operation, has a pervasive or unusual effect on this adjudication,
so as to warrant interlocutory review. Accordingly, the Governments' Motion
for Leave to File Interlocutory Appeal is denied.
It is so ORDERED.
FOR THE APPEAL BOARD
C. Jean Shoemaker
Secretary to the
Appeal Board

8Indeed, we are aware of ooly me other proceeding (,Seabrook) where the relationship of sectims 50.57(c),
50.47(c)(I). and 50.12(a) could arise. But even then:. applicants do not yet have a low-power (five percent)
license; thus. any request for a higher power level is purely a matter of speculatim at this point. (The ooly
other pending openting license proceeding involves the Comanche l'eaIc facility, but emergency planning is not a
cmtested issue thcre.)
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION
ATOMIC SAFETY AND LICENSING APPEAL BOARD
Administrative Judges:

Alan S. Rosenthal, Chairman
I
Thomas S. Moore
Howard A. Wilber

In the Matter of

Docket Nos. 50-443-0L
50-444-0L
(Offslte Emergency Planning)

PUBLIC SERVICE COMPANY OF
NEW HAMPSHIRE, et
(Seabrook Station, Units 1
and 2)

al.

March 18,1988

The Appeal Board denies a joint request by the Town of Amesbury, the
Town of Hampton, the Seacoast Anti-Pollution League, and the New England
Coalition on Nuclear Pollution for interlocutory review of a Licensing Board
scheduling order.

RULES OF PRACTICE:

DIRECTED CERTIFICATION

It is well-established that the Appeal Board will exercise its discretionary authority pursuant to 10 C.F.R. § 2.718(i) to direct certification of an interlocutory
order of a licensing board "only where the ruling below either (1) threaten[s]
the party adversely affected by it with immediate and serious irreparable impact
which, as a practical matter, [can]not be alleviated by a later appeal or (2) affect[s] the basic structure of the proceeding in a pervasive or unusual manner."
Public Service Co. of Indiana (Marble Hill Nuclear Generating Station, Units 1
and 2), ALAB-405, 5 NRC 1190, 1192 (1977).
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RULES OF PRACTICE:

DIRECTED CERTIFICATION

Where a licensing board scheduling order is involved. agency case law makes
clear that, under either standard for interlocutory review, a showing that the
schedule deprives a party of its right to procedural due process is required. See
ALAB-864, 25 NRC 417, 420-21 (1987).

APPEARANCES
Matthew T. Drock, Portsmouth, New Hampshire, for the intervenors, Town of
Amesbury, Massachusetts; Town of Hampton, New Hampshire; Seacoast
Anti-PoIIution League; and New England Coalition on Nuclear PoIIution.
Frank W. Ostrander, Boston, Massachusetts, for the intervenor, James M.
Shannon, Attorney General of Massachusetts.
Thomas G. Dignan, Jr., George H. Lewald, and Kathryn A. Selleck,
Boston, Massachusetts, for the applicants, Public Service Company of
New Hampshire, el al.
Shenvin E. Turk for the Nuclear Regulatory Commission staff.

MEMORANDUM
On February 25, 1988, the Town of Amesbury, the Town of Hampton, the
Seacoast Anti-PoIIution League and the New England Coalition on Nuclear Pollution (hereinafter "intervenors") jointly filed a motion for directed certification
of a February 17, 1988 scheduling order of the Licensing Board.1 The Board's
order established a schedule designed to bring to a conclusion the litigation
of the offsite emergency planning issues in this operating license proceeding.:2
To borrow its language, the issues before that Board are proceeding on three
separate "tracks": the first, or "Main Track," consists of all issues involving
the New Hampshire Radiological Emergency Response Plan (NHRERP), except sheltering; the second, or "Sheltering Track," includes the sheltering issues

1 Decause or !he time constraints racing !he intervenors under !he licensing Doard's scheduling order. we directed
!hat all responses to !he intervenors' motion be filed expeditiously Ind, on March 9, we issued an order denying
!he motion for directed certification. This memorandum sets forth our reasons ror denying !he motion.
:2 At pn:senl, !he proceeding is divided between two licensing Doards. The o!her Doard is pn:siding over onsite
emergency plaMing and sarety issues.
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involving the NHRERP; and, the third, or "SPMC Track," embraces the issues
arising from the applicants' Seabrook Plan for the Massachusetts communities.
In an earlier order issued on February 3, the Licensing Board had fixed a
number of filing dates and proposed others for all three tracks. Then, in its
February 17 order, the Board changed certain of the dates it had previously set
and proposed. fur the Main Track, the Board advanced the date established for
the applicants' proposed findings of fact from March 9 to March 2 and, in the
SPMC Track, it advanced the previously proposed filing date for the intervenors'
contentions from May 6 to April 1. It is this latter change that is the focus of the
intervenors' motion. The Board also delayed both the proposed hearing starting
date for the Sheltering Track from April 18 to May 2 and the previously set date
for filing testimony from March 28 to April 18.
A. The intervenors seck interlocutory review of the Licensing Board's
scheduling order, claiming that the Board's three-track schedule, combined with
the intervenors' Seabrook-related responsibilities before other boards and in
other forums, is so compressed that, absent relief, they will be denied their due
process right to a fundamentally fair hearing secured by 10 C.F.R. § 2.718 and
the Constitution. They argue that the offsite Board's advancement from May 6
to April 1 for the filing of their contentions on the Massachusetts portion of the
Seabrook Plan is the straw that broke the camel's back, with the consequence
that they are being deprived of the opportunity to raise significant issues in
the SPMC Track of the proceeding. The Attorney General of Massachusetts
supports the intervenors' motion, pointing out that even though he has far more
resources available for the proceeding than the intervenors, the Board's schedule
is such that his office "has bccn hard pressed to meet its obligations.''3
In particular, the intervenors argue that even though they were served with a
version of the plan for the Massachusetts communities on September 22, 1987,
they were engaged in thirty-four days of hearings on the New Hampshire portion
of the plan, scattered throughout the period beginning October 5, 1987, and
concluding February 10, 1988. And, since the end of the hearings, the intervenors
claim they have been preparing proposed findings of fact and conclusions of law
on those issues that, under the Board's schedule for the Main Track, are due
April 6. Additionally, as the Attorney General points out, the Commission did
not determine that the applicants' plan for the Massachusetts communities was a
bona fide one until November 25, 1987, so any earlier review would have been
senseless. According to the intervenors, the applicants also withheld from the
Massachusetts portion of the plan information on the identities of those providing
emergency services and they only receivcct this material on February 24, 1988,
following the Licensing Board's entry of an interim protective order on February
3 Response of Comrnonwcallh of Massachusetts in Support of loint Intervenor Appeal by Motim for Directed
Certification (Man:h 8. 1988) at 2.
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17. In this regard, the intervenors argue that the Licensing Board's filing deadline
for contentions does not give them sufficient time to investigate and to survey a
reasonable sample of the hundreds of alleged service providers in order to ensure
that they can file contentions with adequate bases and specificity. Further, they
assert that since the entry of the scheduling order the applicants, on February
18, 22 and 23, have served "three substantial modifications or additions to the
SPMC, totalling hundreds of pages of plans and materials" that they have not
even had an opportunity to assess.4
In addition to the issues being litigated before the offsite Board, the intervenors note that they have other Seabrook-related demands on their time and
resources that the Board seemingly ignored in setting the schedule for offsite
issues. These other obligations, when combined with the Board's three-track
schedule for offsite issues, are so burdensome that they effectively preclude the
intervenors from developing and filing by April I many important contentions
on the Massachusetts portion of the plan. First, the intervenors assert that, at
our invitation, they had to supplement their petition to waive the Commission's
financial qualification rule, which supplement was filed February 23. They also
have bccn preparing briefs for submission to the United States Court of Appeals for the First Circuit in the challenge to the Commission's amendment of
10 C.F.R. § 50,47(c)(I) that provides new criteria for evaluating utility-prepared
emergency plans in situations where state and local governments decline to participate in emergency planning. Similarly, they have prepared comments on the
Federal Emergency Management Agency's guidance criteria for implementing
the Commission's amendment of section 50.47(c)(I). Finally, they assert that
intervenor New England Coalition on Nuclear Pollution is occupied litigating
other issues before the onsite Seabrook Board and that the other intervenors
have an opportunity to participate before that Board on the reopened issue of
the applicants' amended notification plan.
The applicants and the NRC staff oppose the intervenors' directed certification motion, arguing that the intervenors have made no showing that the Licensing Board's scheduling order deprives them of due process and hence the
standard for interlocutory review has not been met. In short, they claim that
the intervenors overstate and misstate their litigation burdens before the offsite
Board and, in the words of the applicants, "[ilf they squander their time, the
fault lies not in the Board's order, but in the Intervenors' election of tactics.'"
Specifically, the applicants and the staff assert that the principal part of the
Massachusetts portion of the plan has been available since September 1987 so
the intervenors have had many months to draft contentions. Next, they note that
the hearings on the New Hampshire portion of the Seabrook Emergency Plan
4Joint Intervenor Appeal by Motion for Directed Certification (February 25. 1988) It 9.
'Applicants' Response to Joint Intervenor Appeal by Motion for Dira:tcd Certilicltim (March 3, 1988) It 9.
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were held on an intermittent basis from October 1987 to February 1988 and that
the intervenors utilized a "lead intervenor" approach on the issues, so that the
hearings did not require each intervenor's undivided attention throughout that
period. The applicants and the staff also claim that in late December 1987 the
applicants offered the intervenors, subject to a protective order, the information
the applicants originally deleted from the Massachusetts portion of the plan
concerning service providers. The intervenors, however, refused to sign the
protective order, so they should not now be heard to complain about needing
more time to file contentions.
B. It is well established that we will exercise our discretionary authority
pursuant to 10 C.F.R. § 2.718(i) to direct certification of an interlocutory order
of a licensing board "only where the ruling below either (1) threaten[s] the party
adversely affected by it with immediate and serious irreparable impact which,
as a practical matter, [can]not be alleviated by a later appeal or (2) affect[s] the
basic structure of the proceeding in a pervasive or unusual manner."6 Where,
as here, a scheduling order is involved, our cases make clear that, under either
of these alternative standards, a showing that the schedule deprives a party of
its right to procedural due process is required.' Further, as we recently noted in
directing certification and reversing a scheduling order in this same proceeding,
"fundamental fairness is at the root of procedural due process" and, although
"[t]here is •.. no litmus paper test for determining whether, in a particular
case, the fundamental fairness standard is satisfied[,] .•. that assessment must
be made on the basis of the totality of relevant circumstances disclosed by the
record."8
Unlike the situation presented in ALAB-864 where the Licensing Board,
without explanation, established a schedule that provided the intervenors only
eleven days to conduct discovery on twenty-one contentions and only ten days
to prepare prefiled testimony, the Board's scheduling order here, although
once again without explanation, is not so draconian as to raise an issue of
constitutional dimensions. In their motion papers, the intervenors acknowledge
that before the Licensing Board they acceded to the schedule set forth in the
Board's February 3 order. But the only change from that original schedule that
moved up any of the intervenors' filing deadlines was the advancement of the
intervenors' filing date for contentions. Thus, having made that concession, the
intervenors' argument before us is necessarily limited to one that the April

6 Public Service Co. 0/ India"", (Marble IIiIl Nuclear Generating Station. Units 1 and 2). ALAB-405, S NRC
1190, 1192 (1977) (footnotes omitted). Accord Te%Q.l" Utilities Electric Co. (Comanche Peak Steam Electric Station,
Units 1 and 2), ALAn·870, 26 NRC 71, 73 (1987); ALAn·864, 2S IIo'RC 417, 420 (1987); Long Island Ughting
Co. (Shoreham Nuclear Power Station, Unit I), ALAn·861, 2S NRC 129, 134 (1987).
'See ALAn·864, 2S NRC at 42()'21; ALAB·8S8, 2S NRC 17,21 (1987); 1I0llStonUglating & Power Co. (South
Texas Project, Units I and 2), ALAn·637, 13 NRC 367, 37()'71 (1981).
8 ALAB.864, 2S NRC at 421 (foOlnotes omitted).
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1 deadline for contentions on the Massachusetts portion of the plan is so
short, when considered with their other litigation obligations, that they will
be deprived of the opportunity to raise important issues about the plan. Our
review of the relevant circumstances, however, does not support the intervenors'
claim. Accordingly, the intervenors have not shown that the Licensing Board's
scheduling order meets the standard for interlocutory review.
The intervenors' joint motion paints with a very broad brush in depicting
their litigation burdens but they have failed to present us with any quantitative
figures of the actual resources available to each intervenor, as well as estimates
of the actual and proposed use of such resources, in meeting their respective
Seabrook obligations. Indeed, in enumerating these obligations, the intervenors'
motion does not even teIl us whether the various filings are joint filings like this
motion or separate filings by each intervenor. Absent at least some indication
of the number of attorneys, paralegals and technical experts each intervenor is
using and how their time is aIlocated to meet their respective obligations, it is
difficult to conclude that the intervenors are overburdened by a schedule that on
its face is not patenUy unreasonable.
For example, the intervenors concede that the majority of the Massachusetts
portion of the Seabrook Plan has been available since last September 22. Even if
we disregard this date and start the clock with the Commission's determination
on November 25, 1987 that the plan was a bona fide one,9 the intervenors still
have had almost three months prior to the Board's scheduling order to study
and evaluate the plan. Although the hearing on the New Hampshire portion
of the plan also was spread over much of this same period (from October 5
to February 10), the hearing consumed only 34 out of a total of 129 days with
only 6 days of hearings in all of January and February. Further, each intervenor's
participation in the hearing was not so all-consuming that the intervenors now
reasonably can claim they had no time during this period to devote to other tasks,
such as evaluating the Massachusetts portion of the plan or preparing proposed
findings of fact on individual issues in the hearing as the testimony on those
issues was completed. Moreover, the Licensing Board's scheduling order gives
the intervenors a period of over six additional weeks (until April 1) to prepare
contentions for the SPMC Track and eight weeks (until April 6) from the date of
the close of the hcaring to file proposed factual findings on the New Hampshire
portion of the Seabrook Plan. This latter period for filing proposed factual
findings is significantly longer than the usual, and presumptively reasonable,
period of forty days prescribed for such findings in the Commission's Rules of
Practice.lO In these circumstances, we cannot find that the Licensing Board's
April 1 filing deadline for contentions on the Massachusetts portion of the
9 Su CLI-87-13. 26 NRC 400 (1987).
lOSu 10 C.F.R. §27S4.
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Seabrook Plan is unreasonable. Obviously, therefore, the schedule is not so
harsh as to deprive the intervenors of their right to a fair hearing.
The intervenors also argue that two additional circumstances make the
Board's schedule so burdensome that they cannot meet the April 1 deadline
for filing contentions. They assert that on February 18,22 and 23 the applicants
issued substantial modifications to the Massachusetts portion of the plan. Besides the fact that under the current schedule the intervenors still will have over
five wecks to analyze the amendments before contentions are due, we cannot ordinarily base a decision on whether to grant directed certification of a scheduling
order upon subsequent events that were not before the Board when it established
the challenged schedule. Rather, an appropriate request for relief must be presented in the first instance to the Licensing Board. In any event, we note that
even though the applicants' recently filed amendments are voluminous due to the
nature of the amendment process, many of the changes appear to be relatively
minor and nonsubstantive.
Finally, the intervenors argue that they did not receive from the applicants the
portions of the plan containing service-provider information until February 24
after they signed the Licensing Board's interim protective order. According to
the intervenors, the April 1 deadline for contentions simply does not give them
sufficient time to investigate and to survey a reasonable portion of the applicants'
hundreds of service providers in order to ensure their contentions arc adequately
framed. Once again, we· cannot base our decision on the appropriateness
of granting directed certification of the Board's scheduling order on events
occurring after that order.11 Because the number of service providers utilized by
the applicants and the magnitude of the intervenors' investigative task regarding
those providers were not directly before the Licensing Board when it established
the contention deadline, an appropriate request for relief must be presented in
the first instance to the Board. 12

11 We cannot accept the argument of the applicants and the staff that the intervenors have only themscives to bbme
for the dcIay in their receiving the se:vicc>-providcr information because the applicants offered the intervenors that
material last December but the intervenors refused to sign the applicants' protective order. The record does not
contain any correspondence among th" parties setting forth the exact terms oC that offer and the transcript oC the
argument on this point beCore the Ucensing Board raises serious questioos as to the substance of the applicants'
offer. See, e.g., Tr. 9726-V.
12 We note that in the event the licensing Board denies the intervenors relief, the Commission's Rules oC Practice,
10 C.F.R. § 2714, permit late· filed contentions. ThereCore, assuming the intervenors let with III possible resources
and with due diligence in carrying out their investigation, any contentions they are unable to file because oC
insufficient time to investigate might still be pursued by establishing, inler alia, good cause for not tiling the
contentions on time.
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For the foregoing reasons, the intervenors' motion for directed certification
is denied.
FOR THE APPEAL BOARD

c. Jean Shoemaker
Secretary to the
Appeal Board
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In the Matter of

COMMONWEALTH EDISON
COMPANY
(Braidwood Nuclear Power Station,
Units 1 and 2)

March 25,1988

The Appeal Board affirms a Licensing Board decision rejecting intervenors'
claim that incidents of harassment and intimidation of QC inspectors during
the construction of the Braidwood facility precluded the requisite reasonable
assurance finding that the plant has been properly constructed and can be
operated without endangering the public health and safety.
OPERATING LICENSE PROCEEDINGS:
CONSIDERATION

ISSUES FOR

An operating license procecding is not concerned with whether a sanction
should be imposed against a utility because of asserted noncompliance with
a Commission regulation; rather. it is concerned with whether the plant was
properly constructed and can be operated without endangering the public health
.
and safety.
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OPERATING LICENSE PROCEEDINGS:

SUA SPONTE ISSUES

As a general matter, in an operating license proceeding, the Licensing
Board must confine itself to matters put into controversy by the parties. 10
C.F.R. 2.760a. While the Board has the power to raise sua sponte u a serious
safety, environmental, or common defense and security matter" (ibid.), it may
not exercise that power without the issuance of a separate order which makes
the requisite findings and briefly states the Board's reasons for raising the new
issue. Texas Utilities Generating Co. (Comanche Peak Steam Electric Station,
Units 1 and 2), CLI-81-24, 14 NRC 614, 615 (1981).

APPEARANCES
Robert Guild, Chicago, Illinois (with whom Douglass W. Cassel, Jr., and
Robert L. Jones, Jr., Chicago, Illinois, were on the brief) for the
intervenors Bridget Little Rorem, et ai.
Joseph Gallo, Washington, D.C., and Philip P. Steptoe, Chicago, Illinois
(with whom Peter Thornton, Chicago, Illinois, was on the brief) for
the applicant Commonwealth Edison Company.
Gregory Alan Berry for the Nuclear Regulatory Commission staff.

DECISION
Before us on the appeal of intervenors Bridget Little Rorem, et al .• is the
concluding partial initial decision of the Licensing Board in this proceeding
involving the application of the Commonwealth Edison Company (applicant)
fOf\ an operating license for each of the two units at its Braidwood nuclear
power facility in Illinois.1 The decision addresses a contention put forth by those
intervenors concerning alleged harassment and intimidation of quality control
(QC) inspectors in the employ of an applicant contractor performing electrical
work at the faciJity.2
As admitted by the Licensing Board, the intervenors' contention alleged:
I Su LDP-87-14, 25 NRC 461 (1987). In an earlier pani.l initial decision, the Licensing Board resolved in the
applicant'S favor the emergency planning issues nised by the intervenors. See LDP-87-13, 25 NRC 449 (1987).
On sua spoflle review in the absence of an appeal, we affirmed that decision in ALAB-87l. 26 NRC 78 (1987).
2 Although the intervenors' original contention in the quality assunnce area was considcnbly broader, it was
reduced in scope by reason of a Canmission order. See CU-86-8, 23 NRC 241 (1986), and Licensing Board
Memonndum and Order (May 2,1986, unpublished).
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Contrary to Criterion I ••.• of 10 C.F.R. Part SO, Appendix B, and 10 C.F.R. Section
50.7, Commonwealth Edison Company and its electrical contractor, L.K. Comstock Engineeril1g Company [Comstock] have failed to provide sufficient authority and organizational
freedom and independence from cost and schedule as opposed to safety considerations to
permit the effective identification of and correction of quality and safety significant deficiencies. Systematic and widespread harassment, intimidation, retaliation and other discrimination [have] been directed against Comstock QC inspectors and other employees who express
safety and quality concerns by Comstock management. Such misconduct discourages the
identification and correction of deficiencies in safety related componenu and systems at the
Braidwood Station.3

After this preamble, the contention described what the intervenors characterized
as instances of harassment and intimidation. According to the contention,
more than twenty-five Comstock QC inspectors had complained to the NRC
at various times since August 1984 about harassment carried out by certain
Comstock quality assurance supervisory personnel. This harassment was said to
inelude widespread pressure to approve deficient work, to sacrifice quality for
production and cost considemtions, and to violate knowingly established quality
procedures. Any inspector expressing quality or safety concerns, the contention
asserted, was subjected to threats of violence, verbal abuse, termination of
employment, transfer to an undesirable job, or other adverse treatment. Further,
the contention maintained that, despite the termination of the employment of a
Comstock QC supervisor for his mistreatment of a QC inspector, the effects of
his harassment remained and systematic harassment continued to occur.
During the course of almost 100 days of evidentiary hearings on the contention, the Licensing Board received the testimony of over sixty witnesses,
including several of the Comstock QC management personnel and inspectors
involved in the alleged harassment and intimidation. In addition, the applicant
presented testimony on data from two reinspection progmms as rebuttal to the
intervenors' charge that the effectiveness of the QC inspections was impaired
by actual or perceived harassment and intimidation. Unrelated to any claim
embmced by their contention but as part of a geneml attack upon one of the
Comstock QC managers, the intervenors were also allowed to introduce evidence
concerning a method of inspection (referred to as the grid system) performed
by Comstock prior to the period of the asserted harassment and intimidation.
Over a lengthy dissent, the majority of the Licensing Board found there to be
reasonable assurance that the plant was properly constructed.' At the outset,
3 LBP-87-14, 2S NRC at 464 (quoting intervenors' contention),
, Although cast in such broad terms, that finding must be read much more narrowly. Obviously, given the limited
scope of the mltter being litigated, the most that the majority could appropriately find was that reasonable assurance
existed that the Comstock electrical worle: had been properly performed. In the circumstances, it was for the NRC
staff to resolve. outside of the adjudication. any outstanding questions regarding the quality of the remainder of
the construction work. The staff (subject to possible Commission review) aLso had the responsibility of making the
ultimate findings required by 10 C.F.R. 50.57(.) as • precondition to the actual issuance of the operating license
(Colllj~d)
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the majority determined that the structure of Comstock's quality assurance
organization met the requirements of Criterion I of 10 C.F.R. Part 50, Appendix
B, regarding the freedom of quality assurance personnel from cost and schedule
considerations.5 It then discussed the most significant alleged instances of
harassment and intimidation of QC inspectors.6 Although the Board majority
considered some of the actions against the QC inspectors to have "crossed the
line of acceptable behavior, it found no evidence that any of the demonstrated
instances of harassment or production pressure was intended to have an effect
on the quality of the inspections.7 Further, the Board majority considered
credible the testimony of the QC inspectors that, despite the actual or perceived
harassment, they had continued to perform their inspections properly.s
As part of its examination of the question whether the QC inspectors had
succumbed to any harassment or schedule pressure, the Board majority reviewed
the evidence relating to the applicant's two reinspection programs at the facility.9
Those programs consisted of a second inspection of a sample of completed work
by qualifird individuals who had not been involved in the initial inspection.
Although the programs were not instituted for litigation purposes, the applicant
presented an analysis of the data from the reinspections to demonstrate the
consistent level of performance by the Comstock QC inspectors before, during,
and after the period of alleged harassment The Board majority agreed that the
results did so demonstrate. lo It also observed that no significant construction
shortcomings had becn identified in the one reinspection program during the
course of which the safety significance of found deficiencies was assessed. l1
Finally, the Board majority reviewed the adequacy of Comstock's grid system
inspection method and found no cause for concern. 12
Based on the testimony of the QC inspectors and the results of the reinspection programs, the Licensing Board majority concluded that, despite management harassment and schedule pressure, the QC inspectors had continued
to perform their inspection duties in a professional manner.IJ Consequently, to
II

that the licensing Board had authorized. Among other things, the staff had to lind that the facility had been
constructed in confonnity with aU regulatory requirements and that reasonable ISsunncc exists that its operation
will not endanger the public health and ..fety.
S See LDP-87-14, 25 NRC at 468-71.
6 1d.at471-92
7/d. at 502
SId. at 502-03. In this regard, the majority cxpn:sscd its agru:ment with the belief of applicant consultant
Robert V. Laney, that the QC inspectors would scrupulously protect their personal integrity. Ibid. Su Laney,
foL Tr. 17,245, at 24-25.
9 See LDP-87-14, 25 NRC at 492-99.
101d. at 503.
111d. at 499. The other rcinspcction program did not evaluate the safety significance of its results. See DelGeorgc,
fol. Tr. 16,740, at 14.
12 Su LDP-87-14, 25 NRC at 499-500.
13/d. at 502
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repeat. the majority found the requisite reasonable assurance that the Braidwood
facility has been properly constructed and can be operated without endangering
the public health and safety.14 On the strength of that finding, the Board authorized the issuance of licenses to operate both units of the Braidwood Station,
provided that conditions stated in its earlier emergency planning decision (see
supra note 1) arc fulfilled. 1S
The Licensing Board Chairman filed a minority opinion in which he disagreed
with many of the subsidiary findings of the majority. Among other things, the
Chairman concluded that the harassment and production pressure were intended
to affect the quality of the QC effort. 16 In this connection, differing with the
view of his colleagues, the Chairman found that the employment termination of
a high-level inspector had been prompted by the fact that he had raised quality
concernsP In addition, the Chairman considered the applicant's reinspection
programs to have bccn inadequate to support the efficacy of the quality assurance
program or the soundness of the electrical system installation.18
Notwithstanding his belief that improper production pressure was present and
that instances of harassment, intimidation and retaliation had occurred, the Board
Chairman found that the QC inspectors had properly performed their inspections
for the period in question and that there is reasonable assurance that the electrical
system was properly installed by Comstock. Thus, contrary to the intervenors'
claim, the Board Chairmarl concluded that the quality of the construction of
the Braidwood facility was not adversely affected by harassment or intimidation
of QC inspectors. Based on his concern regarding the efficacy of Comstock's
by then abandoned grid system method of weld inspection, however, the Board
Chairman could not find reasonable assurance of the safety of the facility.19
On their appeal, the intervenors maintain that (1) Criterion I of 10 C.F.R. Part
50, Appendix B, was not met because of harassment and intimidation of QC
inspectors; (2) there is no evidence that the QC inspectors performed their tasks
satisfactorily; (3) deficiencies in grid system weld inspections compel reversal
of the decision; and (4) the Licensing Board improperly placed the burden of
proof on the intervenors. The applicant and NRC staff oppose the appeal. For
the reasons that follow, we affirm the Licensing Board's decision.

14ft!. at 503. As previously observed, supra note 4, that finding requires qualification.
IS ft!. at 504.
'
16 f t!. at 538.
17/bit!.
18 f t!. at 538, 555-59, 669.
19 1t!. at 538, 668·69. In ano!her break wi!h !he majority, !he Board Olairman recommended !he imposition of
civil penalties against the applicant and Comstoclc for specific matters related to harassment and intimidation of
QC persoMe1. It!. It 538.
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I.

CRITERION I OF 10 C.F.R. Part 50, APPENDIX B

Appendix B to 10 C.F.R. Part 50 sets forth the quality assurance criteria for
the design, construction, and operation of structures. systems, and components
that prevent or mitigate the consequences of postulated accidents that could
cause undue risk to the health and safety of the public.20 Criterion I provides in
relevant part:
The persons and organizations performing quality assurance functions shall have sufficient
authority and organizational freedom to identify quality problems; to initiate. recommend, or
provide solutions; and to verify implementation of solutions. Such persons and organizations
performing quality assurance functions shall report to a management level such that this
required authority and organizational freedom. including sufficient independence from cost
and schedule when opposed to safety considerations, are provided.•.• Irrespective of the
organizational structure, the individual(s) assigned the responsibility for assuring effective
execution of any portion of the quality assurance program at any location where activities
subject to this appendix are being performed shall have direct access to such levels of
management as may be necessary to perform this function.

As earlier noted, the Licensing Board rejected the intervenors' claim that
these requirements were not met in the case of the QC inspection of Comstock
work. Renewing that claim before us, the intervenors go on to maintain that, a
fortiori, the facility should be denied an operating license.21
Utilities engaged in the construction of nuclear power facilities are, of
course, expected to comply with all of the requirements imposed by Criterion
I and the other portions of Appendix B. And. beyond doubt, the failure
to observe those requirements - just as the violation of other Commission
regulations - may subject the utility to enforcement action on the part of
the NRC staff. But this is not an enforcement proceeding and the issue at
hand is thus not whether a sanction should be imposed against the utility
because of its asserted noncompliance with a Commission regulation. Rather,
we are concerned in this licensing proceeding with whether the Licensing Board
correctly authorized the issuance of operating licenses for the Braidwood facility
and, more specifically, whether there is adequate record support for the Board's
ultimate finding of reasonable assurance that the Comstock electrical work
was properly performed. On that score, a failure to observe some Criterion I
requirements mayor may not call for the conclusion that the requisite assurance
is lacking. That will depend upon such factors as the nature of the violation
and what measures, if any, were taken to compensate for the perceived QC
organizational deficiency.

20 Su 10 C.F.R. Part SO, Appendix D,lntroduction.
21 Su Opening Brief of Intervenors-Appellants Bridget little Rorcm, It al. (July I, 1987) at 6-7; App. Tr. 6-11_
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We need not, however, pursue that matter further. For we are in agreement
with the Licensing Board that, contrary to the intervenors' insistence, Criterion
I was not violated here.
The intervenors' Criterion I claim is essentially rooted in the undisputed fact
that the applicant wished to eliminate the QC inspection backlog pertaining
to the Comstock work. In .this respect, the record discloses that a backlog of
approximately 14,000 inspections existed in mid-1983.12 In November 1983,
the NRC staff expressed concern regarding Comstock's ability to eliminate that
backlog while carrying out its ongoing inspection responsibilities.23 In a written
response to that concern, the applicant indicated that Comstock's inspection
force had been expanded.24
In early 1984, the applicant selected Daniel Shamblin as its new Project
Construction Superintendent at Braidwood.2.5 Shamblin found the continuing
inspection backlog unacceptable.26 In recognition of that fact, Comstock QC
Manager Irving DeWald prepared a plan for the elimination of the backlogP
After considering the plan, Shamblin announced that the elimination of the
backlog must be the first priority of Comstock.28 He also was prepared to suspend
any further Comstock craft work if necessary to accomplish that objective.29
In addition, Shamblin required Comstock management to report to him every
Monday on the backlog elimination effort.3O
As part of that effort, Comstock established a daily inspection status report
for use in determining the progress being made in reducing the backlog.31 In
addition, DeWald met with the Comstock QC inspectors every Friday to discuss
inspection activities. 32 At these meetings, it was reported that DeWald frequently
would exhort the inspectors to perform their tasks expeditiously.33 Comstock also
continued to hire additionat QC inspectors.34 As a result of the efforts of the
applicant and Comstock, the inspection backlog was eliminated in September
1984.35
We find nothing in these undisputed facts that might be taken as supporting
the intervenors' belief that the QC inspectors lacked "sufficient independence"
:USte DeWald, fol. Tr. 1700, It 7.
23 Ste Intervenor Exhibit 3 at 7·8. 7:1-29.
24 Su Intervenor Exhibit 7, Enclosure 2 at 3.
2.5 Stt Shamblin, fol. Tr. 16,274, at 1.
26 rd. at 8-10.
7:T Stt Intervenor Exhibit 12.
28 Su Intervenor Exhibit 8 at 1.
29 Su Shamblin, fol. Tr. 16,274, at 10-14.
30 Stt Intervenor Exhibit 8 at 2.
31 Su DeWald, fol. Tr. 1700, at 20-21; Seese. fol. Tr. 2330. at 7·9.
32 See Tr. 1786 (DeWald).
33 Set Tr. 4240-41 (Snyder); Tr. 5796-98 (Gorman); Tr. 7566-68 (Seeden).
34 Su DeWald. fol. Tr. 1700, at 7-10.
35 Set Shamblin, fol. Tr. 16,274. at 16-17.
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within the meaning of Criterion I. The applicant's desire to reduce the inspection
backlog was not only quite understandable but also might well have had, at least
in part, safety underpinnings.36 Moreover, the steps taken to achieve that end
appear to us to have been perfectly reasonable. Of particular significance, the
record is devoid of anything to suggest that the applicant's management (through
Shamblin) was calling upon the inspectors either to conduct the inspections at
a pace that would not enable a proper review of the items under scrutiny or
to overlook discovered deficiencies. Among other things, there is no probative
evidence that inspection quotas (let alone unreasonable ones) were imposed,
or that any action was taken against a QC inspector because of the failure to
complete a certain number of inspections in a given period.37 Additionally, it is
clear from the testimony of the inspectors that they were free to raise quality
concerns and did so when appropriate. 38
In the circumstances, the intervenors' argument comes down to the proposition that Criterion I contains an absolute prohibition against any endeavor by
the utility to obtain the more timely performance of inspection activities on its
construction project. We reject such an expansive reading of the Criterion.39 As
we see it, so long as there is no indication that it encompassed an explicit or
implicit direction to perform substandard inspections, there is nothing improper
about an effort to shorten the gap betwecn the completion of a segment of the
construction work and the ascertainment of the quality of that segment.

II.

HARASSMENT AND INTIMIDATION

We turn now to the question whether, notwithstanding the absence of
a violation of Criterion I, the record supports the intervenors' claim that

36 f d. at 8-9. See also Intervenor Ellhibit 3 at 7-9. As construction work progresses, it may become more difficult
to conduct certain types of QC inspections (e.g .• of items that are no longer readily accessible to the inspector).
37 See, e.g., Tr. 4248-56 (Snyder); Tr. 4857-66,4883-84 (Rolan); Tr. 4995-98, 5050-S4 (Mustered); Tr. 5107-28,
5207-09,5242-43 (llolley); Tr. 5782-83 (Gorman); Tr. 5918-23 (Peterson); Tr. 6857-73 (Bowman); Tr. 8655-57
(Hunter); Tr. 9238-41 (Martin); Tr. 9665-70 (Penyman); Tr. 9884-85 (Bossong). In support of their argument,
the intervenors refer to a meeting between 24 Comstoc1c QC inspectors and the NRC resident inspectors, where
the QC inspectors are said to have agreed in response to a question that Ccmstoclc emphasized quantity over
quality. See Tr. 17,534-35 (McGregor). But the testimony of the QC inspectors at trial indicated that, although
ltrcSSing the importance of ellpedition, the Comstock management took no concrete action intended to elllit
quantity over quality. See, e.g., Tr. 4267-69, 4469, 4526-27 (Snyder); Tr. 4744-47, 4882-84 (Rolan); Tr. 5115,
5122-23 (llolley); Tr. 5924-29 (Peterson); Tr. 6857-58 (Bowman); Tr. 16,647-49 (l1ii).
38 See, e.g., Tr. 4182,4185-87 (Snyder); Tr. 6795-815 (Bowman); Tr. 9648-50, 9673-81, 9689 (Penyman). This
is not to say thaI all supervisors of the QC inspectors were pleased by the independence shown by the
inspectors. Nevertheless, the inspectors indicated that, while their management may have responded slowly in
some instances, problems were resolved in due course. See, e.g., Tr. 4193, 4520-27 (Snyder); Tr. 4837-42 (Rolan);
Tr. 6818, 6956-57, 6968-69 (Bowman); Tr. 96n, 9751-52 (Perryman); Tr. 12,373-82 (Archambeault).
39 Because the pertinent portion of Criterion I relates to the frccdcm of quality assurance personnel to raise quality
concerns, we agree, however, that a violation of that criterion could occur regardless of the presence or absence
of harassment or intimidation of those personnel.
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intimidation and harassment of Comstock QC inspectors stood in the path of
the result reached below. In addressing this question, we first summarize the
testimony bearing upon the nature of the asserted intimidation and harassment
and then consider the evidence directed to their effect upon the acceptability of
the inspectors' performance.
A. Over a dozen Comstock QC inspectors were called to testify. These
individuals were not of one mind with regard to what constituted harassment
or intimidation in a construction site setting.40 Not surprisingly, then, equally
diverse opinions were expressed with regard to whether harassment or attempts
at intimidation had taken place. Some of the inspectors believed that they had
been harassed and/or subjected to intimidation by Comstock QC management at
various times during the 1983-85 period.4 ! The cited examples included abusive
language by supervisors and the refusal by Comstock management to allow an
inspector to change his work shift 42 Other inspectors, however, disclaimed any
belief that they had been significantly harassed.4J
But while there was disagreement among the inspectors concerning their
subjection to harassing and intimidating conduct on the part of superiors,
no significant divergence of opinion was present in the testimony about the
effect of that conduct upon inspector performance. With a single limited
exception, each inspector to whom the question was posed stated unequivocally
that, notwithstanding any perception of harassment or intimidation directed
against him or fellow workers, he had carried out his responsibilities in a
professional manner.44 These statements were supported by concrete illustrative
examples. Inspector Richard Snyder testified that, over the vehement objection
of a supervisor, he filed a report on the calibration of a welding machine.45
Inspector John Seeders testified that he performed a record review in a careful
manner despite his conviction that he was being pressed to complete the review
quickly.46 And inspector Robert Hunter stated that, when a supervisor came to

S'" •.,.,
S'" •.,.,

40
Tr. 4975 (Musteted); Tr. 7051·53 (Wicks); Tr. 6788, 6819 (Bowman); Tr. 7435-36, 7875 (Sce<lcn);
Tr. 9422-25 (Martin); Tr_ 12,482 (Archambeault).
4!
Tr. 4196-98, 4224-28 (Snyder); Tr. 4660-65 (RoJan); Tr. 5098-99 (Holley); Tr. 5728, 5741-44, 57S456 (Gorman); Tr_ 7418, 7425, 7853-55 (Sce<lers); Tr_ 8635-37, 8669-70 (Hunter); Tr. 9214-15, 9219-20, 9416,
942()'26 (Martin); Tr. 9948 (Bossong); Tr_ 12,369-70 (Archambeault).
42 Su, •. g., Tr. 4196-98 (Snyder); Tr_ 12,369-70 (Archambeault). The most serious incidents or harassment
and intimidation involved confrontations with Comstoclc QC Supervisor Richard Saklak. Because of one ruch
confrontation, Saklak's employment was terminated by Comstoclc. Su DeWald, fol Tr_ 1700, It 26-33.
4J Su, •.g., Tr_ 4972-79 (Mustered); Tr. 678().91, 6796-800, 681()'12, 6818-21, 691()'11 (Bowman); Tr.7039-40,
7OS()'58 (Wicks). Su also Tr. 6255 (Puckett).
44 Su, •. g., Tr. 4256 (Snyder); Tr_ 4739, 4743-44, 488()'81 (Rolan); Tr. 4974, 4991-94 (Mustered); Tr. 511116, 5153-54 (Holley); Tr. 5916-18 (peterson); Tr. 6911 (Bowman); Tr. 7052 (Wicks); Tr. 7756-57 (Sce<lcrs);
Tr. 8668-71. 8702-03 (Hunter); Tr_ 9544-51 (Martin); Tr_ 12,491-92, 12,642-48 (Archambeault).
45 Su Tr_ 4181-87. 4196-97 (Snyder).
46 Su Tr_ 7423-30 (Sce<lers).
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him and requested that an inspection report be closed out. before complying
with the request he would ensure that this action was appropriate.47
The exception to this line of testimony was the observation of inspector
Terry Gorman that he might have unintentionally discharged his duties in a
less careful manner because of strong pressure exerted on him to complete
high priority assignments. 48 At the time in question, however, Gorman was not
engaged in the field inspection of construction work but. instead, was assigned
to the processing of documents in the document vault.49 From all that appears
in the record, the processing errors that were discovered by file clerks (and led
to Gorman's concession of a possible adverse reaction to pressure) were of no
safety significance.
B. The inlervenors acknowledge the testimony of the inspectors on their
job performance. At least by implication, they also concede the absence of any
affirmative evidence to suggest that that testimony was false. Nonethe]ess, we are
told that. because the testimony was self-serving, we should not merely discount
it entirely but, as well, assume the converse: that the perceived harassment and
attempted intimidation had a decided effect upon the quality of the inspection
of completed construction work.so
The intervenors do not explain why we should accept the portion of the testimony of the inspectors that assists their position while, at the same time, reject
as being not worthy of belief the portion that cuts against their attack upon
the result below. We necd not, however, pursue that seeming inconsistency any
further in this instance. That is because there is credible evidence of record that
bears out the inspectors' insistence that they carried out their field inspections
properly, despite the perceived harassment and attempted intimidation. That evidence consists of the results of two reinspection programs that, in combination,
produced a second opinion by different inspectors regarding the construction
work examined by the QC inspectors in question, both before and during the
period that those inspectors allegedly were subjected to harassment and intimidating tactics.
1. The first of the two programs was the Construction Sample Reinspection (CSR), which addressed all construction work completed before June 3D,
1984.s1 Its objectives were to provide assurance that the plant construction met
"applicab]e design requirements" and "to confirm that the overall quality pro-

47 Su Tr. 8873·77 (Hunter).
48 Su Tr. 5752·62 (Gorman).
49 Su Tr. 5746-47 (Gorman).
SO In this connection. the intervenors maintain that the liocnsing Board majority gave excessive weight to the
lcstimony of applicant consultant Robert Laney that the QC inspcc:tors would resist pressure to compromise their
integrity. Although the majority did note its general agrecnent with this witness's views on the subject (su supra
note 8), we do not read that agrecnent as crudal to the Board's ultimate condusion on the matter.
SI SU KIUShal, fol. Tr. 13,068, It 3.
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gram was functioning as expected."52 The CSR was made up of three elements.53

The first was a random selection of the items to be reinspected from the total
number of safety-related items available for rcinspection, with the consequence
that each item had an equal opportunity to be included in the sample.54 According to the uncontroverted testimony of a statistician, the selected sample
was large enough to support a conclusion with 95 percent confidence that, if no
design-significant defects were found in the inspected items, 95 percent of the
total population would be free of such defects.55 The remaining two elements
involved the non-random selection for rcinspection of items that either were a
part of essential plant systems or, for some other reason, were deemed to warrant
special scrutiny.56
The second reinspection program was conducted by Pittsburgh Testing Laboratory (P1L) with an objective of ascertaining how well the QC inspectors had
performed their duties. This program was initiated during the early phases of
construction in 1977 and continued through the construction period. The portion of the PTL data analyzed for this proceeding related to work that had been
reinspected between July 1982 and June 1986.51
For the purposes of this proceeding, the applicant assembled the data obtained from these two reinspection programs in such fashion as to enable a
comparison of the relationship between the results of the inspections and reinspections for both (1) the inspections taking place before the period of asserted
harassment and attempted intimidation; and (2) the inspections occurring during
that period. Specifically, the objective was to ascertain whether there was significantly greater agreement between the inspectors and reinspectors regarding
items accepted by the former prior to the commencement of the purported undue pressure. If so, there might be room for an inference that the inspectors had
succumbed to such pressure. On the other hand, so the applicant's reasoning
continued, if there turned out to be no significant difference between the rates

52 / d. It 4-S.
53/d. II 11.16.
541d. It 14.
55 See Frankel, foL Tr. 17,082, It 10. Discrepancies identified during the CSR prognm were evalulted for design
significlnce by Sargent & Lundy, the Irchitect-engineer for Braidwood. See Kaushal, foL Tr_ 13,068, It 2526. None of the discn:pancies was found to be design significanL See Thorsell. foL Tr. 14,270, II 17; Kostal.
fol. Tr. 14,270, at 21. We need Idd only that the record belies the licensing Board O!lirman's endeavor to put
the objcctivity of Sargent & Lundy into questim. See LBP-87-14, 25 NRC It 662-65. For example, to support
his belief that Sargent & Lundy might have been concerned Ibout being held Iccountable for Iny determined
design-significant defects, the Licensing Board Chairman pointed to I cable that asscrtcdly had been excessively
bent as the result of a cable junctim box that was too small. Id. It 663. But the evidence discloses that the box
was of Idequlte size Ind the cable manufacturer had Illowed use oC the cable as installed in it notwithstanding
the degree of bending. See Tr. 14,488·89, 14,590-91, IS,49O (Thorsell). The remaining claims by the Licensing
Board O!airman regarding the objectivity oC Sargent & Lundy in its analysis of identified discrepancies Ire equally
without meriL
56 See Kaushal, CoL Tr. 13,068, at 14-16.
51 See Rebuttal Testimony of George F. Marcus (August 1986) It 7-12, Idmitted at Tr. IS,568.
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of agreement throughout the entire period, the appropriate inference would be
that there was no pressure-related change in the performance of the inspectors.'s
2. As is undisputed, the data support the thesis that the agreement rate
between the inspections and reinspections did not vary to a material extent
insofar as the inspections conducted before and after 1983 are concerned." In
common with the applicant and the Licensing Board majority, we conclude that
probative weight can be attached to this fact 60 In this connection, we have
considered and rejected the intervenors' objections to any reliance being placed
upon the reinspection data - objections based entirely upon the views expressed
by the Licensing Board Chairman in his dissenting opinion.
To begin with, crucial significance does not attach to the fact that the CSR
program covered only inspections conducted before June 30, 1984. In stressing
that consideration,61 the Licensing Board Chairman overlooked the additional
fact that the PTL reinspection program extended to inspections throughout the
period of construction work. The data acquired from that program that were put
into evidence below related to the initial inspections performed during the entire
period of alleged harassment and attempted intimidation. In this connection, both
programs reinspected work that had bccn initially inspected between July 1982
and June 1984. The data derived from those reinspections indicated that the
two programs provided similar results vis-a-vis the agreement rate between the
initial inspections and the reinspections.til Thus, there is little reason why the
PTL data should be deemed insufficient for the period not embraced by the CSR
program.
The insistence of the Licensing Board Chairman that the PTL data should be
discarded as not derived from a statistically random sample entirely ignores the
testimony of applicant witnesses Martin R. Frankel and Louis O. DelGeorge.63
Dr. Frankel, an acknowledged expert in the analysis of statistical data, indicated
that, although the PTL sample was not statistically random, it nonetheless might
suffice to support an inference that the initial inspectors had not succumbed to
undue pressure.64 This, he added, could be determined only by means of an
engineering evaluation.~ Mr. DelGeorge, an engineer and official of the appli-

~ Sec DcIGeorge, CoL Tr. 16,740, It S·6, 9·13.
'9ft!. It 13. Su also Frankel, CoL Tr. 17,082, It 20-27. No exact dates wen: established during the proceeding
Cor the canmenccment and cessation oC the alleged harassment Ind intimidation. See LBP·87·14, 2S NRC It S39·
40. Nevertheless, it appears that the period generally ranged Crom mid·1983 to late 1985. In any event, collectively,
the reinspection programs covered inspection work performed both beCore and during the Illeged harassment and
intimidation.

60 Sec LDP·87·14, 2S NRC It 493·99, SOl.
61ft!. It 6S4-SS.
til See DelGeorge, CoL Tr. 16,740, at 37·38; Tr. 16,801·02 (DelGcorge).

63 See LDP·87·14, 2S NRC It S59, 665·66.
64 See Frankel, Col. Tr. 17,082,11 2S.
~ See Tr. 17,147-48 (Frankel).
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cant with broad experience in the execution of reinspection programs, provided
just such an evaluation.66 He concluded that, given its size and distribution over
time, the PTL sample was sufficient despite not being statistically random.tiI
Significantly, neither the Licensing Board Chairman nor the intervenors even
refer to this conclusion or the analysis offered in support of it, let alone explain
why we should decline to accept iL68
No greater merit attaches to the Licensing Board Chairman's complaint,
echoed by the intervenors, that the supplied reinspection data did not include
the items that had been rejected by the initial inspcctors.69 As a practical matter,
reinspections normally are not directed to the determination whether a particular
item had been rejected by the initial inspector: for good reason, the focus of
reinspections is on work that has been accepted (either initially or after correction
of determined deficiencies). Moreover, to repeat, the issue here is whether there
was a significant change in the quality of the initial inspectors' performance as
the result of harassment and intimidation. As seen, the data from the reinspection
programs countered the existence of any su·ch change.
In sum, we have been· provided with insufficient cause not to take the
reinspection results as corroborating the testimony of the inspector witnesses
that they had performed their field inspections without regard to any harassment
or attempted intimidation. On this score, it is important to bear in mind that
there was not one scintilla of evidence that tended to establish that harassment
or attempted intimidation had influenced the field inspections.7o

ID.

GRID SYSTEM

Prior to November 1982 Comstock employed an inspection method known
as the grid system. There was no claim below that harassment or intimidation
endeavors influenced the results of inspections using that system. This being
so, it is doubtful that those inspections were within the ambit of the single
contention admitted for litigation. Despite his recognition of this consideration,71
as previously noted the Licensing Board Chairman relied exclusively upon his
66 See DelGeorge, foL Tr. 16,740, at 43-44.
67 Id. at 45-47.
68 The Licensing Doard Otainnan also criticized the PI1. prognlm based upm his refusal to accept the testimony
of applicant witnesses that only a small percentage of welds had been reinspected through paint. S~. LDP-87-14,
2S NRC at 665-66. The intervenors do not press this point on appeal and we lind nothing in the record to cut
doubt upm the credibility of the witnesses.
691d. at 557-59, 660-62.
70In the absence of such evidence, the intervenors' reliance upm U,uo,. Electric Co_ (Callaway Plant, Unit I),
ALAD-740, 18 NRC 343 (1983) is entirely misplaced. Stated otherwise, the record at hand does not indicate, in
the words of Callaway, Na breakdown in quality assunnce procedures of sufficient dimensions to nise legitimate
doubt IS to the overall integrity of the facility and its safety-related ItrUctures and COInpmenlS." Id. at 346.
71 See LDP-87-14, 2S NRC at 553-54.
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belief that the grid system was flawed to support his conclusion that there was
not reasonable assurance that the facility was properly constructed.72 Because
the intervenors endorse the attack upon the grid system, we are constrained to
address the matter notwithstanding our conviction that it was beyond the scope
of the proceeding.7l We find the Licensing Board Chairman's criticism of the
grid system insubstantial.
The grid system method called for the selection of a certain percentage of
classes of items for inspection. In the case of welds and equipment, 100 percent
were inspected. For all other classes, 35 percent received scrutiny (subject to
an expansion of the sample if an unacceptable number of deficiencies were
discovered in the items initially selected for inspection).74
At the end of October 1982, the applicant decided that it was not satisfactory
to inspect only some items. Accordingly, it directed Comstock to commence
forthwith an inspection of all items, including those that had previously eluded
inspection under the 35-percent standard.7s
One vestige of the grid system remained, however, for almost another
year. In conducting the 100-percent inspection of the welds, some inspectors had
followed the practice (permitted by Comstock) of documenting the inspection
results in personal notebooks and then later transferring the information to
official checklists.76 In October 1983, at the applicant's insistence, the practice
was discontinued.77 Thereafter, the inspectors were required to use the checklists
during the inspections.78
Given that ultimately 100 percent of all items were inspected, it is not significant that only 35 percent of certain items were examined at the outset79
This leaves the Licensing Board Chairman's dissatisfaction with the pre-October
1983 practice of recording weld inspection results ab initio in personal notebooks. Although that practice may well have been undesirable, there is nothing

72 See supra p. 277.
73 As

a general mauer. in an operating license proceeding. the licensing Board must confine itself 10 ''ma= put
inlO controversy by the parties." 10 C.F.R. 2.7601. While the Board has the power 10 nise sua spo1lle "a serious
safety, environmental. or common defense and security maner" (ibid.). it may not exercise that power without
the issuance of Ha sepante order which makes the lI'quisite findings and brielly states the [board's] reasons for
nising the [new) issue." Tuas Utilitiu GeMratillg Co. (Comanche Peak Steam Electric Station. Units 1 and 2).
Cll·81·24. 14 NRC 614. 615 (1981). No such order surfaeed with regard 10 the issue of the adequacy of grid
system inspections.
74 See LBP·87.14. 2S NRC 1l499·500; DeWald. foL Tr. 1700. at 7; Intervenor Exhibits 160 and 200.
7S See LBP.87.14. 2S NRC at 564; DeWald, foL Tr. 1700. at 7; Intervenor Exhibit 2OS, Attachment
See also
Tr. 55.
7 See DeWald. foL Tr. 1700. at 24.
77 See Tr. 9570-78 (Martin).

m.

AlP.

78/bid.
79 Apparently relying on an erroneous proposed finding submitted by the staff, the entire licensing Board

incorrectly thooght that just 35 perc:ent of the welds were inspected. See LBP·87·14, 2S NRC at 499·500,564. See
also NRC Staff', Fmdings of Fact and Conclusions of Low on Rorem, etal. Contention 2.C (February 13,1987)
at 7·8.

286

in the record to suggest that it resulted in the failure to document discerned
weld deficiencies.so In this regard, it is noteworthy that the CSR program did
not identify any design-significant weld defects, i.e., deficient welds that might
raise safety concerns.81
For the foregoing reasons, the Licensing Board's concluding partial initial
decision, LBP-87-14, 25 NRC 461, is affirmed. 82
It is so ORDERED.
FOR THE APPEAL BOARD
C. Jean Shoemaker
Secretary to the
Appeal Board

so Under Ihe grid system. upon finding a defective weld Ihe QC inspector would bring it to Ihe attention of Ihe
craft personnel wilh instructions to take necessary corrective action. As a general matter, Ihe weld would not
be incorporated into an official checklist until after Ihe defect had been corrected and, Ihus, Ihe weld could be
listed as acceptable. Depending upon Ihe amount of time required to correct Ihe defect, several days (or perhaps a
week or more) might elapse before a particular weld would turn up on a later checklisL Su Tr. 829(}'91, 8348-56
(Martin).
In light of Ihe foregoing practice, acknowledged by Ihe Licensing Doard OIairman (su LBP-87-14, 25 NRC
at 554, 650), it is scarcely surprising Ihat Ihe checklists make reference only to accepted welds. Nonelheless,
Ihe OIairman takes lhat fact to suggest lhat Ihe inspections did not tum up all weld defects. Proceeding on Ihe
assumption Ihat a proper inspection would have determined Ihat roughly 30 percent of Ihe welds were defective,
he reasons Ihat it would not have been possible to correct all of Ihem before Ihe preparation of Ihe checklist
showing lhat Ihey were acceptable. fd. at 554-55, 651.
There are several flaws in !his line of reasoning. For one lhing, Ihere is no record basis for Ihe Licensing Doard
Chairman's assumption respecting Ihe percentage of welds Ihat should have been found defective on an initial
inspection. Second, Ihe record evidence refutes his tacit assumption Ihat all welds initially found defective made
Iheir way into Ihe same checklist as acceptable. Su Tr. 8352-53 (Martin). Third, Ihe evidence also contradicts
Ihe yet funher tacit assumption Ihat a large number of weld defects could not be corrected wilhin Ihe several day
r.riod elapsing between Ihe inspections and Ihe preparation of Ihe checklists. Su Tr. 8357-63 (Martin).
I The intervenors assert Ihat Ihe CSR program did not measure Ihe effectiveness of QC inspector perl"ormance
under Ihe grid system. This is true but irrelevanL For our purposes, it is enough lhat Ihe absence of any detected
design-significant weld defects meant Ihat Ihere is 95 percent confidence lhat 95 percent of Ihe total weld population
is free of such defects. Su supra p. 283.
82 We have considered all of Ihe intervenors' other claims on appeal and find Ihem equally without meriL Among
those claims is the insistence lhat Ihe Licensing Doard improperly allocated Ihe burden of proof. It may well be
that, once Ihe intervenors had established Ihat QC inspectors believed lhat Ihey had been subjected to harassment
and attempts at intimidation, Ihe applicant had the burden of going forward on the safety significance of Ihat
belief. If so, the applicant sustained Ihat burden through the vehicle of the inspectors' testimony and the evidence
relating to the reinspection programs, which reflected lhat any harassment or attempted intimidation lhat might
have occurred did not materially influence the outcome of field QC inspections. Although given ample opportunity
to do 50, the intervenors did not succeed in rebutting the applicant's showing. Thus, Ihe applicant must be deemed
to have also satisfied its ultimate burden of proof on Ihe question whether Ihe Comstock electrical worle was
properly perl"ormed.
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(EP Exercise)

LONG ISLAND LIGHTING
COMPANY
(Shoreham Nuclear Power Station,
Unit 1)
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Licensing Board concludes that it lacks authority to retain jurisdiction for
purposes of determining whether a subsequcnt exercise demonstrates that certain
fundamental flaws, which it found were revealed by the February 13, 1986
Exercise of the offsite emergency response plan for the Shoreham Station, have
been corrected.

LICENSING BOARDS:

DELEGATED AUTHORITY

Where the Commission delegated authority to the licensing board to conduct
an expedited hearing and issue a decision on the question of whether fundamental flaws were demonstrated by the exercise of an emergency plan, but did
not delegate authority to make a reasonable assurance finding, that board's jurisdiction ends on issuance of its initial decision. It may not retain jurisdiction
to determine whether a subsequent exercise demonstrates that any such flaws
have been corrected.
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MEMORANDUM AND ORDER
(Concerning Retention of Jurisdiction)
In our Initial Decision,l we noted that Staff, in its proposed findings, had
suggested that we should retain jurisdiction in this proceeding to determine
whether, following another FEMA-graded exercise, LILCO had adequately
corrected the flaws found in its emergency plan in the February 13, 1986
Exercise. Because Staff did not elabomte on this suggestion and no other party
addressed it, we called for the views of all parties.2
Those views have now been received.3 Staff no longer suggests that we
retain jurisdiction. After reconsidemtion, Staff points out that were we to retain
jurisdiction, we would have to do so on the basis that certain issues pending
before us were unresolved. Staff now takes the view that we have carried
out the Commission's directive in CLI-86-11, 23 NRC 577, 579 (1986), "to
consider evidence which intervenors might wish to offer to show that there is
a fundamental flaw in the LILCO emergency plan," so that there are no such
issues. Thus in Staff's view, our jurisdiction terminated on issuance of our Initial
Decision, LBP-88-2, 27 NRC 85 (1988).4
LILCO believes that we should retain jurisdiction. In support of this view,
LILCO points out that its motion upon which the Commission acted in deciding
CLI-86-11 viewed the February 13 Exercise as the full-participation exercise
that would support licensing of the Shoreham plant Thus, in LILCO's view,
we should retain jurisdiction to determine, following an exercise, whether the
flaws that we found have been remedied so as to permit a reasonable assurance
finding. In this regard, LILCO appears to view our mandate as similar to that
of a board with jurisdiction over an operating license proceeding where such
a course is clearly appropriate. See Commonwealth Edison Co. (Byron Nuclear
Power Station, Units 1 and 2), ALAB-770, 19 NRC 1163, 1168-70 (1984);
Cincinnati Gas and Electric Co. (William H. Zimmer Nuclear Power Station,
Unit I), LBP-82-48, 15 NRC 1549 (1982), modified and aff'd, ALAB-727, 17
NRC 760 (1983).
Intervenors appear to take the position that, while we probably lack the
authority to retain jurisdiction, it might be a good idea for us to do so. Initially,

lLDP-88-2. Xl NRC 85 (1988).

2/d. at 214.
3 See ULCO's Views on Continuing Board Jurisdiction. dated February 17. 1988; NRC Starr Response to Board
Request. dated February 19, 1988; and Intervenors' Views 00 Whether the Licensing Board Should Retain
Jurisdiction, dated February 23, 1988.
4 surr also points out that LDP-88-2 in effect reverses several of the 01.-3 Board's findings on the adequacy of the
LILCO plan. Thus, a practical problem would be presented by our retention of jurisdictioo over the exercise results
on the "fixes" to these inadequacies because the 01.-3 Board continues lO have jurisdictioo over any necessary
changes to the ULCO plan. In Suff', view, this adds confusioo and complication to an already canplex case.
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they point out that our Partial Initial Decision5 holding that the February 13
Exercise was not a full-participation exercise, the flaws found in LBP-88-2, and
the expiration of the 2-ycar period in which the February 13 Exercise might have
been used to support licensing combine to make it unlikely that there could be
any corrective measures with respect to the February 13 Exercise results over
which we might preside. Intervenors believe that while this situation could be
interpreted in such a way as to present issues raised by the February 13 Exercise,
such an interpretation involves a strained rcading of CLI-86-11. While noting
that there is no guarantee that the members of this Board would be available to
preside over the litigation of the results of a future exercise,6 Intervenors believe
that the stronger argument for our retention of jurisdiction lies in considerations
of "judicial" economy. They correctly point out that, having found flaws revealed
by the February 13 Exercise, it makes sense for us to review the efforts to correct
those flaws.
Licensing boards "are delegates of the Commission and, as such, .•. may exercise authority over only those matters that the Commission commits to them.'"
We agree with Staff that, with the issuance of LBP-88-2, we have discharged
the responsibilities delegated to us by the Commission. The Commission has
not indicated that our authority extends beyond "expedit[ing] the hearing to the
maximum extent consistent with fairness to the parties, and. . • issu[ing] [our]
decision upon the completion of the proceeding";! consequently we have no
authority to review any corrective measures that might be taken.
We note that, in its delegation to us, the Commission has not included the
authority to make a finding of reasonable assurance, but rather has limited
us to considering evidence that fundamental flaws exist9 We presume that
this omission was intentional, and that the Commission intended to leave the
authority to make such a finding exclusively with the board having jurisdiction
over the operating license application in general. Had the Commission given us
such authority, LILCO's position would be well taken.
Moreover, we also agree with Staff that for us to retain jurisdiction in this
procedural situation would only add confusion and complication to an already
excessively complex proceeding. Intervenors have alluded to the possibility that
it may not be possible to further consider the February 13 Exercise as a basis
for licensing. Whether it is possible or not, it may not be desirable. As things
now stand, another exercise must be held. That being the case, it may be
more expeditious to design that exercise as a full-participation exercise that

'LBP-81-32, 26 NRC 419 (1987).
6uu:o also noted \his problem in its response.
7 Duke Power Co. (Catawba Nuclear Station. Units 1 and 2), ALAB-825, 22 NRC 185, 790 (J 985).
BCU-86-IJ,23 NRC at 582.
9 [d. at 579.
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will support licensing in and of itself. At a minimum, such a course would seem
to provide the opportunity to cut off further litigation over the results of the
February 13 Exercise except to the extent that the Commission may wish to
review those results in order to provide guidance. In this situation, we believe
the Commission may wish to provide direction. Our retention of jurisdiction to
determine whether the fundamental flaws that we have found have been shown
by a subsequent exercise to have been corrected only serves to further complicate
this situation without providing any corresponding benefit. If, after reviewing
this situation, the Commission wishes to delegate further authority to this Board
it can, of course, do so.
In light of the foregoing, we have concluded that we lack the authority to
retain jurisdiction to determine whether the fundamental flaws revealed by the
February 13, 1986 Exercise have been corrected.
It is so ORDERED.

THE ATOMIC SAFETY AND
LICENSING BOARD
Frederick J. Shon
ADMINISTRATIVE JUDGE
Oscar H. Paris
ADMINISTRATIVE JUDGE
John H Frye, III, Chairman
ADMINISTRATIVE JUDGE
Bethesda, Maryland
March 9, 1988
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MEMORANDUM AND ORDER
(Protecting Information from Public Disclosure)
I.

BACKGROUND

On September 18, 1987, Applicants filed in this proceeding their Seabrook
Plan for Massachusetts Communities (SPMC). Asserting personal privacy considerations, Applicants deleted or "redacted" certain information concerning the
identity of individuals and'organizations needed to implement the plan.
In its memorandum and order lifting the stay of low-power operations, the
Commission required that the Applicants must provide to the NRC Staff and to
FEMA any of the redacted ,information that the Staff and FEMA deem necessary
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for their review of the plan. The Commission directed further that, prior to
low-power operation, Applicants must indicate their willingness to provide "the
detailed information [deemed necessary by the Staff and FEMA] to the other
parties to the proceeding, if necessary under appropriate protective orders from
the Licensing Board." The Commission expected that the Licensing Board
would fashion orders that would "allow full litigation of contested issues without
unnecessarily violating personal privacy." CLI-87-13, 26 NRC 400, 405 (1987).
On December 30, 1987, Applicants provided to the Staff information requested by the Staff and requested that the information be withheld from public disclosure pursuant to 10 C.F.R. § 2.790 on the grounds that it contained
commercial proprietary information. The Staff granted the request on February
5, 1988. During the evidentiary hearings the Massachusetts Attorney General
(Mass AG) requested the information. The Applicants agreed to provide it, but
only under a protective order withholding the information from the general
public. The Attorney General objected to a protective order as a matter of policy. Tr. 8398-425, 8987-9004. The matter stood at an impasse until February 10,
when the Massachusetts Attorney General, who is the lead intervenor on this issue, agreed to a temporary protective order until the matter could be resolved on
the merits. Tr. 9724-29. On February 17 the Licensing Board issued a temporary
protective order. Active parties have executed affidavits of nondisclosure where
required and we understand that most of the information has been provided in
accordance with the terms of the temporary protective order.
In the meantime, Rockingham County Newspapers requested the information
under the Freedom of Information Act (FOIA) (5 U.S.C. § 552), which request
was denied by the Staff on February 25 on the grounds that the information was
proprietary, apparently under FOIA Exemption 4 as restated under Part 9 of the
NRC regulations. 10 C.F.R. § 9.5(4).
The Massachusetts Attorney General filed his motion and memorandum
opposing the entry of a permanent protective order on February 19, to which
Applicants replied on February 25, with the Stafr responding on March 3.
II.

A.

DISCUSSION

Introduction

The Massachusetts Attorney General opposes a continuation of the protective
order on the general grounds that one is not necded, that the Massachusetts
public has a right to know who will be the responders in an emergency, and
that a protective order will foreclose a full litigation of the plan by current and
potential intervenors.
In response, Applicants argue that an extended protective order is needed
to protect the privacy of the suppliers of services and facilities in the plan
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for Massachusetts communities, and that Applicants would be harmed in their
commercial interests in the plan if the suppliers were publicly identified and
subject to intimidation by persons not under the control of the Licensing Board.
For its part, the NRC Staff emphasizes the Applicants' commercial right to
have the information withheld from public disclosure, and would have the Board
recognize the privacy rights of the suppliers.
In our rulings below, we extend the protective order through discovery to the
beginning of the hearing on the plan for the Massachusetts communities. We
will then reassess the need for protection. We agree with the Applicants and
Staff that there is a significant probability that the suppliers' rights to privacy
might be invaded absent a protective order. The Applicants have made at least
a threshold showing that they have a protectible commercial or proprietary
interest in the withheld information. Their initial request to the Staff for
confidential treatment should not be mooted by compulsory discovery in this
proceeding. Our major focus, however, is on preserving the integrity of this
proceeding. Unrestricted disclosure of the identity of the suppliers prior to the
evidentiary hearing will have the dangerous probability of allowing potential
witnesses to be intimidated. In fact, the very factual foundation of the litigation
could be distorted if uncontrolled disclosure of the relevant information is
authorized.

B.

Authority to Issue Protective Order

The Commission itself recognized that a protective order might be required
to avoid violating personal privacy. CLI-87-13, supra, 26 NRC at 405. The
Commission's general discovery rule authorizes its presiding officers to make
orders required to protect "a party or person from annoyance, embarrassment,
oppression • . . ." 10 C.F.R. § 2.740(c). The exemptions to the FOIA have been
incorporated into the NRC discovery rules. Thus trade secrets and commercial
financial information may be withheld from disclosure after balancing the
interest of the public in disclosure and the interests of the persons urging
nondisclosure. 10 C.P.R. §§ 2.790(a)(4), 2.740(c).
Judicial officers have the inherent authority and responsibility to ensure a
fair hearing to the parties before it. Toward this end the NRC rules and the
Administrative Procedure Act empower presiding officers to regulate the course
of those hearings. 5 U.S.C. § 556(c)(5); 10 C.P.R. § 2.718(e).
Further, the Commission's licensing boards must predicate their decisions
upon a record supported by reliable, probative, and substantial evidence. 10
C.F.R. § 2.760(2)(c). See a/so 5 U.S.C. § 556(d). Our authority to regulate
the course of the proceeding therefore necessarily authorizes us to protect
the foundation of the evidentiary record from deliberate distortion through
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annoyance, intimidation, or embarrassment of potential witnesses or persons
involved in the subject matter of the proceeding, as we explain below.
No party seriously disputes our general authority to impose orders restricting
the disclosure of information. The dispute centers on whether the Intervenors'
Iitigative needs will be compromised, whether a protective order is needed in
this case, and whether any such need outweighs the strong public interest in
conducting the proceeding "as open as possible to fuIl public scrutiny." Kansas
Gas and Electric Co. (Wolf Creek Nuclear Generating Station, Unit 1), ALAB327,3 NRC 408, 417 (1976).
A coroIlary to our finding that the Board is authorized to restrict the
public dissemination of the protected information, in face of the strong public
policy favoring disclosure, is that the restriction should be no greater than
needed to protect the interests entitled to protection. [d. at 418. Seattle Times
Co. v. Rinehart, 467 U.S. 20, 32; 81 L. Ed. 2d 17, 26 (1984), citing Procunier
v. Martinez, 416 U.S. 396,413; 40 L. Ed. 2d 224 (1974) and other cases. We
have followed this principle in considering the need for and the terms for
extending the protective order.
C.

Need for Protective Order

As the Massachusetts Attorney General recognizes, "[t]his is to be sure
an unusual situation." Memorandum at 5. The emergency planning aspects
of the Seabrook application have captured the public's attention as much as
any proceeding. Even the candidates for the office of President of the United
States found it appropriate to address the issue during the recent campaign in
New Hampshire. The Commission itself commented that the Seabrook plant
is surrounded by an "emotionally charged atmosphere" - a fact to which the
Board can attest from its own experiences during the hearings.
The Board has had an opportunity over many weeks to hear from and observe
many who live near the Seabrook Station, including many who live in the
Emergency Planning Zone. Most of those we have heard strongly oppose the
licensing of Seabrook, yet are civil and decorous. The Seabrook opponents by
and large are as dedicated to civil order and to a disciplined society as any
people anywhere.
There is, however, a proportionally small but aggressive minority of Seabrook
opponents, including some members of the Clamshell Alliance, who have
demonstrated by civil disobedience their willingness to frustrate the licensing
process by extra-legal means. They arc not parties to the proceeding and are,
therefore, beyond the control of the Licensing Board. If, as we fear, this
group would seck to influence the licensing process by interfering with the
agreements and expectations between Applicants and the suppliers in the plan
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for Massachusetts, there is little the Board can do except to deny them the
opportunity.
There is another aspect of the emergency planning phase of the proceeding
that sets it off from other administrative proceedings. In this case the Board is
required to make predictive findings, i.e., there is, or there is not, reasonable
assurance that adequate protective measures can and will be taken in the event
of a radiological emergency at Seabrook. 10 C.F.R. § 50.47. This fact gives rise
to a rare opportunity to influence the outcome of the adjudication by changing
the facts upon which the prediction must be made. Our concern therefore is that
some undisciplined opponents to the Seabrook Station will improperly interfere
with the arrangements between Applicants and the suppliers for the purpose of
influencing the hearing. This finding is unprecedented, required by the novel
circumstances of this proceeding. Our reasoning should be well understood.
Stated another way, if the arrangements between the Applicants and the
suppliers were made solely for the purpose of providing emergency services
and facilities in the Massachusetts communities, without regard to the licensing
process, we would have no concern that the arrangements would be tampered
with - nor any authority over the matter. It is only because the arrangements
have a separate and special use in. support of the license application that our
cognizance over them and the need for protection arise.
The Intervenors argue the matter from a slightly different direction. They state
that, if in fact the community influences suppliers to abrogate their arrangements
with Applicants, that is simply a fact of life that must be accounted for when
considering whether adequate protective measures can and will be taken. And,
in any event, the argument goes, sooner or later the information must be
produced. The Board, however, does not accept this concept of a self-fulfilling,
circular chain of events. No one seriously suggests that a rational community
would oppress the potential suppliers of emergency services solely because
they would serve in an actual radiological emergency. The only reason for
pressuring the potential suppliers would be to prevent their arrangements with
the Applicants from being used in the licensing proceeding. If the Board can
interrupt the cycle by an appropriate protective order, it is our responsibility to
do so.

D.

Personal Privacy Considerations

The Massachusetts Attorney General points to the decision in Houston
Lighting and Power Co" (Aliens Creek Nuclear Generating Station, Unit I),
ALAB-535, 9 NRC 377, 400 (1979), for the proposition that privacy protection
to be afforded the suppliers in this proceeding was not granted in the similar
Aliens Creek case. There, the National Lawyers Guild sought to protect the
identity of its intervening members to spare them harassment because of their
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asserted antinuclear views. The Appeal Board, drawing a distinction between the
emotional climate surrounding the civil rights movement (where privacy needed
protection) and the controversy attendant to issues of nuclear power, held that the
identity of the Guild members had not been shown to require protection solely
because of their views. Id. at 399, 400. The case before us is quite different. As
noted above, the Board through its own observations has determined that there
are those who might harass the suppliers if it would suit their purposes, and that
they might perceive a rational incentive for such harassment.
As argued by the Mass AG, there may be some doubt whether the privacy
rights to which the suppliers might be entitled have a foundation in the exemptions to the Freedom of Information Act. The respective provision of the NRC
rules, § 2.790(a)(6), pertains to medical, personnel, and similar files relating to
the individual personal life. But, as noted above, our discovery rules do not end
with § 2.790. The general NRC discovery rule on protective orders, § 2.740(c),
and Federal Rule of Civil Procedure 26(c), upon which the NRC rule was modeled, clearly permit protection from annoyance and oppression independenUy of
FOIA exemptions.
The Attorney General asserts his right to communicate the protected information to the general public. Both the Attorney General and Applicants have
directed the Board's attention to Seattle Times Co., supra, which is, indeed,
instructive on that point. There the Court upheld a Rule 26(c) privacy-type state
protective order designed to prevent harassment of members of a controversial religious organization. The Court found that pretrial discovery limitations
on the dissemination of such information does not offend the First Amendment. Thus the Attorney General, gathering the information about the suppliers
solely through the discovery authority given for this proceeding, is reasonably restrained from disseminating that information. He would not have the information
but for the necds of this litigation and he has no First Amendment rights to information gathered only through that means. Id. at 32.
It should be noted that the protective order does not restrain the dissemination
of identical information obtained through independent means. Id. at 34.
The Board therefore concludes that the suppliers of services and facilities in
the plan for Massachusetts communities have an independent right to have their
arrangements with the Applicants held private. This right of privacy is a separate
and adequate basis in itself to extend the protective order. We also hold that
the Applicants have sufficient privity with the suppliers to assert their privacy
rights for them. As a practical matter the suppliers cannot raise privacy claims
on their own. Only Applicants can do this effectively. United States v. Lasco
Industries.,531 F. Supp. 256, 263 (N.D. Tex. 1981). (Employer may assert right
of employee to privacy in medical records against federal subpoena.)
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E.

Applicants' Commercial Interests

It is obvious that the Applicants have a substantial commercial interest in
the arrangements with the suppliers. Not only has money been expended in
developing the arrangements, as the Staff points out, but the secondary damages
attendant to any disruption of the arrangements through tortious interference
would be very great in terms of delay, extra litigative costs, or perhaps the
outright denial of a commercially valuable license to which Applicants might be
entitled.
The Commission's rules authorize the nondisclosure of "[tJrade secrets and
commercial or financial information obtained from a person and privileged or
confidentia1." 10 C.F.R. § 2.790(a)(4). This protection, as we have noted, has its
genesis in the Freedom of Information Act, Exemption 4. 5 U.S.C. § 552(b)(4).
Traditionally the type of information protected by Exemption 4 has been
confidential commercial or financial information the disclosure of which would
"cause substantial harm to the competitive position of the person from whom the
information was obtained." National Parks and Conservation Ass' n v. Morton,
498 F.2d 765, 769-70 (D.C. Cir. 1974) ("National Parks fl. Although the
Applicants do not allege' a specific competitive injury from the disclosure of
the identity of the suppliers, and there is no direct competitive significance
to the information, any serious economic damage would weaken a utility'S
competitive position vis~a-vis other fuels. Furthermore, the economic trend
is for increased competition among central-station electricity generators. The
Board believes that Applicants have a real competitive interest in the commercial
information. In addition, as the NRC Staff argues, substantial economic harm
to the information's owner may be protected under Exemption 4 even where
no competitive position is at risk. Staff Response at 7, citing generally, 9 to 5
I

Organization for Women Office Workers v. Board of Governors of the Federal
Reserve System, 721 F.2d 1 (1st Cir. 1983). Finally, Exemption 4 is not by its
terms limited to considerations of competitive harm.

F.

Intervenors' Due Process Rights

The Attorney General argues that he will be denied a "full litigation" of the
plan for Massachusetts communities under a protective order because he would
be denied access to hundreds of third-party sources of information about the
suppliers. Memorandum at 14-15. There is no need to dwell on this point. We
are simply not moved by the argument and can find no need for any party to
consult in the community at large in its discovery efforts.
The protective order is very narrow. It permits access to the information by
the attorneys, secretaries, and investigators of the office of Attorney General. It is
similarly flexible with respect to other intervenors. The Intervenors are permitted
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to conduct normal discovery-type interviews with the suppliers. In the case of
business firms, they are permitted to contact the cognizant employees. If any
intervenor, in a particular situation comes to a dead end because it may not
contact, say, a former employee without violating the protective order, it can
first seek an exception from the Applicants, then from the Licensing Board.
The Attorney General also makes a due-process argument on behalf of
unnamed potential intervenors. This argument is even less convincing than the
argument on the AG's own behalf, even assuming that he has standing to raise
the matter. Potential intervenors have no discovery rights. Discovery is available
only to parties to a proceeding. 10 C.F.R. § 2.740(a), (b). Memorandum at 1213.

G.

Other Withheld Information

Also redacted from the plan for the Massachusetts communities was a category of information in Appendix H, said to be the names and phone numbers of
hundreds of members of the New Hampshire Yankee offsite response organization. The Staff did not request this information. Therefore the Applicants have
not provided it to the Intervenors under the temporary protective order. The
Attorney General demands the Appendix H information. He argues that the
Commission, in CLI-87-13, intended for the Intervenors to have the entire plan
for the Massachusetts communities. Applicants, looking at the plain language of
CLI-87-13, note that under that order they need only indicate their willingness
to give to the other parties the detailed information requested by the Staff and
FEMA. Id., 26 NRC at 405.
Neither the Applicants nor the Massachusetts Attorney General has interpreted the Commission's order correctly. The Attorney General has no basis for
his opinion that the Commission intended that the entire plan be provided to the
Intervenors. The language is clear enough on that point. Id.
On the other hand, Applicants misread CLI-87-13 as stating that they are
obliged to provide the Intervenors with only the information requested by
the Staff. That construction would imply that Intervenors' discovery rights are
controlled by the requests of the Staff or perhaps FEMA.
The Commission was simply explaining to the Applicants that, at a minimum
and without undue delay, the Intervenors should have whatever information
the Staff and FEMA use to perform their evaluations. The Commission had
no intention of restructuring the discovery rules in that respect. The standard
for discovery remains as always: "parties may obtain discovery regarding
any matter, not privileged, which is relevant to the subject matter involved in
the proceeding • • • ." 10 C.F.R. § 2.740(b)(1). The information contained in
Appendix H is relevant to the proceeding. The question to be decided is whether
the information is privileged or should otherwise be protected in accordance with
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general discovery principles. This matter was discussed during the telephone
conference call of March 21. Tr. 9831-40. The foregoing interpretation of CLI87-13 was explained to the parties. While counsel for Applicants points out that
none of the Appendix H information would be discoverable until the contentions
are filed, to move the matter along, Applicants are willing to produce the
information forthwith under suitable protection. E.g., Tr. 9838 (Dignan).
Accordingly, the Board directs that the Appendix H information be provided
under the protective order extended today. However, we authorize the Applicants
to redact home phone numbers because they are irrelevant to the issues, private,
and would serve no discovery purpose. We also authorize the Applicants to
redact the emergency phone numbers because there is no apparent discovery
purpose for them and because the potential damage in the inadvertent release of
the emergency numbers would outweigh any benefit from producing them.

II.

ORDER

The protective order approved on February 17, 1987, is extended until the
beginning of the evidentiary hearing on the Seabrook Plan for the Massachusetts
Communities, or until further order of the Board. Prior to the beginning of the
evidentiary hearing, Applicants may petition for further relief. Prefiled testimony
containing protected information shall be withheld from public disclosure in
accordance with the terms of the order. To the extent possible, protected
information shall be separated from other portions of prefiled testimony.
THE ATOMIC SAFETY AND
LICENSING BOARD
Gustave A Linenberger, Jr.
ADMINIS1RATIVE JUDGE
Jerry Harbour
ADMINIS1RATIVE JUDGE
Ivan W. Smith, Chairman
ADMINIS1RATIVE LAW JUDGE
Bethesda, Maryland
March 23, 1988
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

OFFICE OF NUCLEAR REACTOR REGULATION
Thomas E. Murley, Director

Docket No. 50-528

In the Matter of
ARIZONA PUBLIC SERVICE
COMPANY, et al.
(Palo Verde Nuclear Generating
Station, Unit 1)

March 14,1988

The Director of the Office of Nuclear Reactor Regulation denies a petition
filed by Myron L. Scott. on behalf of the Coalition for Responsible Energy
Education, and Jack Kauffman, on behalf of the Valley of the Sun Gray Panthers
(petitioners), requesting that the Arizona Public Service Company, et al. (APS)
be assessed a civil penalty of not less than $100,000 for disabling an engineered
safety system at the Palo Verde Nuclear Generating Station, Unit 1, on January
20, 1987.
TECHNICAL SPECIFICATION INTERPRETATION
Although a disabling incident was caused by Licensees inappropriately applying Technical Specification 3.0.3 for purposes of operational convenience,
no enforcement action was warranted by the NRC based on the minimal safety
significance of the incident and a lack of clear NRC guidance. The Licensees'
future entry into Technical Specification 3.0.3, however, must be better controlled.
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DIRECTOR'S DECISION UNDER 10 C.F.R. § 2.206
INTRODUCTION
By Petition dated April 27, 1987, Mr. Myron L. Scott, on behalf of the
Coalition for Responsible Energy Education, and Mr. Jack Kauffman, on behalf
of the VaIley of the Sun Gray Panthers (petitioners), filed a request pursuant to 10
C.F.R. § 2.206 addressed to the Director, Office of Inspection and Enforcement
of the Nuclear Regulatory Commission (NRC). The Petitioners asked the NRC
to provide relief by issuing an Order to Show Cause why a Notice of Violation
(Severity Level III or higher) should not be issued and a civil penalty of not
less than $100,000 ($50,000 escalated for the repetitive nature of the concerns)
be assessed against the Arizona Public Service Co., et ale (Licensees) based on
a January 20, 1987 event at the Palo Verde Nuclear Generating Station, Unit 1.
The Petition was subsequently referred to the Office of Nuclear Reactor
Regulation for response. By lelter dated June 22, 1987, the Director, Office
of Nuclear Reactor Regulation, advised the Petitioners that the issues raised in
the Petition were under consideration, and that the NRC would respond within
a reasonable time. For the reasons set forth below, I have determined that the
Petition should be denied.
DISCUSSION
This Petition concerns an event that occurred on January 20, 1987, at the
Licensees' Palo Verde Nuclear Generating Station, Unit 1. During the event, a
Control Room Shift Supervisor intentionally overrode an automatic trip function
(which is to actuate on low steam-line pressure) of the main steam isolation
system (MSIS). The MSIS is an engineered safety system.
The Petitioners allege that disabling of this engineered safety system was
unauthorized, and that plant management's response to the event was representative of the failure of Palo Verde personnel and management to fuIly appreciate
the significance of safety-related events and to adopt a thorough, diagnostic approach to such events to prevent their recurrence. l They also point to several
past violations (included as Appendices 2 and 3 to the Petition) as additional
examples of management's failure in these areas. According to the Petitioners,
a high number of Licensee Event Report incidents at Palo Verde Units 1 and 2
and the fact that the Arizona Nuclear Power Project is stiIl in the early years of
I The Petitioners base these allegations on a letter dated March 13, 1987, from the NRC 10 the Uccnsees (included
Appendix 1 to the Petition), which nUed specific issues associated with the event and concerns with the
Uccnsce management's response to the event.
IS
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attitude formation have increased the importance of instilling a thorough and diagnostic approach to event assessment and operator behavior through regulatory
disciplinary action.
The January 20, 1987 disabling event was reported by the Licensees to the
NRC in Licensee Event Report 87-007, dated February 18, 1987. As documented
in that report, the reactor operating personnel did intentionaIIy disable the PaIo
Verde Unit 1 MSIS automatic function when steam-line pressure was about 25
psia. At the time, the reactor was subcriticaI and was being cooled from Mode
4 to Mode 5 with the No.2 steam generator because of a tube leak in the No.1
steam generator.
The NRC Staff examined the circumstances surrounding the event, and reviewed the applicable plant procedures and regulatory requirements, to ascertain
whether a violation of a regulatory requirement had occurred during the event.
The results of the Staff's review, as reported in NRC Inspection Report No. 50528/87-17,2 can be summarized as follows:
(1) The operating crew intentionaIIy disabled the MSIS feature to keep
the main steam isolation valves (MSIVs) open to minimize plant radiological contamination and to avoid potential MSIV damage. Before
disabling the MSIS feature, the operating crew determined that this
action was allowed by plant procedures and TechnicaI Specifications,
as discussed below.
(2) The MSIS feature was disabled in accordance with plant Procedure
36MT-9SB03, "PPS Bistable Input Simulation." This procedure
allows the crew to simulate inputs to the plant protection system (PPS)
bistables. Paragraph 5.3 of the procedure requires the Shift Technical
Advisor (STA) to verify that action taken under the procedure is
allowed by the TechnicaI Specifications.
(3) The STA verified that the unit would be in compliance with the
Limiting Condition for Operation (LCO) in Technical Specification
3.0.3. This LCO required the unit to be placed in a cold shutdown
condition (Mode 5) from a hot shutdown condition (Mode 4) within
24 hours when a system-specific LCO and the LCO's associated action statement are not met. After the crew disabled the MSIS feature,
they put the unit in a cold shutdown condition in approximately 1
hour and 18 minutes.
(4) The implementation of Procedure 36MT-9SB03 was controlled in
accordance with a plant work control procedure under Work Order
00203545.

21nspcction Report No. 50-528/87·17. Iuly 24. 1987. ~ 13.
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On the basis of its review, the Staff concluded that the operating crew complied with the Licensees' procedures. However, the procedures were based on a
misinterpretation of the NRC's intent concerning the use of Technical Specification 3.0.3. The misinterpretation of this particular Technical Specification may
in part be the result of a lack of specific NRC guidance with respect to the use of
Technical Specification 3.0.3 for the specific situation at Palo Verde. Therefore,
we concluded that the Licensees' procedures inappropriately applied Technical
Specification 3.0.3 for the purpose of operational convenience. Based on the
minimal safety significance of this incident3 and the lack of clear NRC guidance, we conclude that enforcement action is unwarranted.
The Licensees' future entry into Technical Specification 3.0.3, however, must
be better controlled. In order to have better control, the Licensees have improved
their plant administrative procedures to utilize Technical Specification 3.0.3
appropriately.4
In addition, as part of a technical specifications improvement program for all
licensees, the Staff has issued Generic Letter 87-09, dated June 4, 1987, which
provides guidance on short-term improvements and includes clarifications in
some areas. This Generic Letter specifically clarifies the intent of LCO 3.0.3 by
stating that it is "not intended to be used as an operational convenience which
permits (routine) VOluntary removal of redundant systems or components from
service in lieu of other alternatives that would not result in redundant systems
or components being inoperable." Rather, as indicated by this generic letter, the
intended purpose of LCO 3.0.3 is to provide time limits for an orderly shutdown
when the individual Limiting Conditions for Operation and/or Action Statements
in other specifications cannot be complied with. Now that this clarification has
been issued, future similar occurrences may be subject to citation in accordance
with the Commission's enforcement policy.
3The Staff evaluate<! the safety implications of the actions talcen by the Licensees during this specific event. Based
on that review, the Staff has concluded that the facility had not been placed in an unsafe condition during this
event for the following reasons:
(I) The Technical Specifications crable 22·1) allow the MSIS trip setpoint to be set 200 psi below
the actual steam·line pressure whenever the plant is in Mode 3 or 4. Therefore, with an actual steam·line
pressure of 25 psia, the trip setpoint could have been set at 0 psia, which would have effectively removed
the trip function of the MSIS.
(2) At the time of the event, the reactor WlS shut down in Mode 4 with aU control rods inserte<! and
the reactor coolant system borated to cold shutdown conditions.
(3) The autanatic MSIS feature on low steam·line pressure is provide<! primarily to terminate or
mitigate a main steam·line break and the resulting cooldown of the primary system. At the time of
the event, the No. 1 steam generator WlS already isolated and the No. 2 Iteam generator pressure was
approximately 25 psia. Because the main steam·line design operating pressure is approximately 1000 psis.
the probability of a lteam·line break at 25 psia was extremely remote.
(4) With the reactor coolant system borated to a cold shutdown condition, the reactivity addition
resulting from an uncontroUe<! cool down could not have resulte<! in a return to criticality.
(5) Water injection capability was available to aUow npid recovery from any reactor coolant system
contraction resulting frem a cooldown.
'Inspection Report No. 50-528/87·10, May 21, 1987, at 15.
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The Petitioners also expressed concern that Licensees' management has generally failed to appreciate safety-significant events, has not adopted a thorough,
root-cause, diagnostic approach to plant events, and has allowed an excessive
number of personnel errors to be committed at the facility. As examples of these
concerns, the Petitioners have included as Appendices to their Petition three
NRC letters concerning instances where management inadequacies may have
existed. In response to these concerns, the Staff has reviewed the Licensees'
cumulative activities and has found that the Licensees' overall management
performance is acceptable. This finding is reflected in the NRC's most recent
Systematic Assessment of Licensee Performance report on Palo Verde, dated
January 15, 1987, which has found the Licensees' overall performance to be
satisfactory. Also, as documented in other recent NRC reports on Palo Verde, the
Staff has found that the Licensees are implementing a root-cause determination
program and have recently made improvements in this program.s The Staff will
continue to closely review the Licensees' performance and will identify areas
of the Licensees' performance where improvements may be warranted.
CONCLUSION
On the basis of the foregoing discussion, the information contained in the
referenced documents, and in consultation with the Office of Enforcement, I
have concluded that enforcement action is unwarranted.
Accordingly, the Petitioners' request for a civil penalty against the Licensees
is denied. A copy of this Decision will be filed with the Secretary of the Commission for the Commission's review in accordance with 10 C.F.R. §2.206(c)
of the Commission's regulations.
FOR THE NUCLEAR
REGULATORY COMMISSION
Thomas E. Murley, Director
Office of Nuclear Reactor
Regulation
Dated at Rockville, Maryland,
this 14th day of March 1988.

Slnspection Report No. 50.528/86-38. January 13. 1987. at 3; Inspection Report No. 50.528/86-37. January 26.
1987. ~ 14; Inspection Report No. 50.528/87·19.1unc 12. 1987. at 2; and Inspection Report No. 50.528/87-17.
July 24. 1987.1114.
'
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

OFFICE OF NUCLEAR REACTOR REGULATION

Thomas E. Murley, Director

Docket No. 50-498

In the Matter of
HOUSTON LIGHTING AND
POWER COMPANY, et al.

March 18, 1988

(South Texas Project, Unit 1)

The Director of the Office of Nuclear Reactor Regulation denies a petition
filed by the Government Accountability Project (GAP) requesting a delay in the
Commission's meeting to consider full·power licensing for South Texas Project
(STP) Unit 1 because of alleged deficiencies in the NRC's review of allegations
received through GAP. GAP requested that the Commission meeting be delayed
until there had been a complete investigation of all allegations regarding STP
and a report disposing of each allegation was released to the public.

RULES OF PRACTICE:

SHOW·CAUSE PROCEEDING

Where a petitioner has not provided the factual basis for its request with
the specificity required by 10 C.F.R. § 2.206, action need not be taken on that
request.

DIRECTOR'S DECISION UNDER 10 C.F.R. § 2.206
INTRODUCTION
On January 26, 1988, the Government Accountability Project (GAP) filed
a petition (petition) pursuant to 10 C.F.R. § 2.206 requesting a delay in the
Commission's meeting to consider full·power licensing for South Texas Project
(STP) Unit 1 because of alleged deficiencies in the NRC's review of allegations
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received through GAP. GAP requested that the Commission meeting be delayed
until there had been a complete investigation of all allegations regarding STP and
a report disposing of each allegation was released to the public. The Petition was
referred to the Staff on January 28, 1988. On February 12, 1988, GAP submitted
a letter supplementing the initial petition and requesting an explanation as to the
conduct of the review. This Decision provides a consolidated response to the
above-mentioned submittals.
The deficiencies alleged by GAP in the Petition are related to the efforts
of the NRC Safety Significance Assessment Team (SSAT) that was constituted
in November 1987 to determine the licensing impact of all allegations that
GAP made available to the NRC on the South Texas Project. In the January 26
submittal, GAP asserts the following as bases for its Petition:
(1) The results of the NRC's limited investigation into allegations were
predetermined in that the NRC had prepared a draft of the findings
before the SSAT had returned from its site inspection.
(2) One of the allegers was not permitted to show the NRC team any of
his allegations relating to Unit 1.
(3) The NRC review was subjected to overwhelming scheduling pressures, resulting in disposition of most of the allegations without interviewing the allegers and in a failure to thoroughly address the sixty
selected allegations that were the focus of the team's review.
(4) None of the allegations of wrongdoing have been investigated by the
NRC.
In the February 12 submittal, GAP asserts the following additional deficiencies as bases for its Petition:
(5) The SSAT did not investigate all the allegations, and therefore
rendered false a statement by the NRC Chairman Lando Zech that
100% of allegations are investigated.
(6) There was no basis for the NRC's assessment on January 12, 1988,
that the allegations were not of immediate safety significance.
(7) Houston Lighting and Power Company improperly interacted with the
SSAT regarding the inspection.
In addition to the above, the Petition requests an explanation of whether NRC
will conduct further investigation of the allegations.
Receipt of the GAP Petition was acknowledged on February 29, 1988. A
notice that the Petition was under consideration was published in the Federal
Register on March 8, 1988 (53 Fed. Reg. 7449).
In considering a request under 10 C.F.R. § 2.206 or, for that matter, any
allegation of substandard workmanship or improper practices involving a nuclear
power reactor, the NRC Staff is mindful of the Commission's overriding
regulatory responsibilities to ensure adequate protection of the public health
and safety in the use of radioactive material and the operation of nuclear power
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facilities. See Power Reactor Development Co. v. Tnt'l Union of Electrical,
Radio, and Machine Workers, 367 U.S. 396, 406 (1961). Consistent with
these responsibilities, a reactor operating license will only be issued by the
Commission if it can be found that there is reasonable assurance that power
operation presents no undue risk to the health and safety of the public. See
10 C.F.R. § 50.57. When assessing the signifieance of allegations, the Staff
makes an initial determination whether an allegation, if true, is relevant to safe
operation of the facility. Allegations deemed not relevant to safe operation of
the facility and allegations determined to be frivolous, or too vague or general
in nature to provide sufficient information for the Staff to investigate, may not
receive further consideration. Nevertheless, in this case, the SSAT, in fact, did
review many allegations that would normally have been considered too vague
or general, in order to confirm that the types of deficiencies alleged either did
not exist or would not undermine safety.
The results of the SSAT's examination of the allegations received through
GAP are contained in NUREG-1306, "NRC Safety Significance Assessment
Team Report on Allegations Related to the South Texas Project, Units 1 and 2,"
March 1988. On the bases of this review, the results of previous inspections, and
evaluations that have been documented previously in safety evaluation reports,
the Staff has determined that the STP Unit 1 was built in conformance with
applicable regulatory requirements and that the systems in the facility would, if
called upon, perform their intended safety function. Thus, for the reasons in this
Decision, we find no basis to support GAP's request and do not recommend
a delay in the Commission's meeting to consider full-power licensing for STP
Unit 1. Accordingly, the Petition is denied.
DISCUSSION
GAP informed the Staff in January 1987 that it had commenced an investigation into allegations concerning the safety of the STP. According to GAP, it had
received safety allegations from approximately thirty-five current and former
employees of the STP.
The Staff has attempted to work with GAP to obtain the substance of these
allegations since January 1987. Correspondence ensued between the Staff and
GAP, with repeated requests by NRC for the allegations-related information.
Eventually the Staff issued a subpoena to GAP to produce those documents. In
October 1987, the U.S. District Court denied enforcement of the subpoena and
urged the parties to work toward getting the safety issues to the Staff. Subsequently, an agreement was reached between the Executive Director for Operations and GAP on the main elements of a process that would provide the NRC
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Staff limited access to information that might be of relevance in the forthcoming
licensing decisions regarding STP.
The SSAT was formed in November 1987. Each allegation was reviewed by
the SSAT and a determination made as to whether further examination of the
allegation was appropriate or necessary or whether no further action was required
because of the duplication· of allegation, lack of requisite specificity, or lack
of safety significance. Those allegations that the SSAT determined to involve
harassment/intimidation or wrongdoing were later referred to the NRC Office of
Investigations (01). After several wecks of preparatory efforts, including direct
telephone contact with allegers, a site inspection was conducted during the week
of January 18, 1988. On the basis of the information from the inspection, the
SSAT evaluated all allegations that appeared to be technically oriented and
that were considered to have potential safety significance. A copy of the report
documenting the results of the review, NUREG-1306, is enclosed herewith
(not published). Since the SSAT's conclusions with respect to its review are
fully explained in NUREG-1306, a detailed examination of each allegation is
not warranted here. The following discussion summarizes some of the issues
addressed in NUREG-1306 and provides a response to the matters raised in the
Petition.
(1)

Allegation That the Result Was Predetermined

The Petition asserts that the results of the NRC's allegedly "limited" investigation into allegations were predetermined, because the NRC inspection team
or other NRC Staff had prepared a draft of the findings before the SSAT had
returned from its site inspeCtion.
As explained in NUREG-1306, the SSAT inspection efforts were fully
consistent with the technical information provided by GAP and the allcgers. The
only limitations on the review came from the lack of specificity from GAP
regarding the allegations. The SSAT made strenuous efforts to overcome this
difficulty by preparing for· the onsite inspection (see Appendix B, NUREG1306) in such a way that the allegations were viewed in a wide perspective. Each
allegation was examined and analyzed for both the main concern and to ascertain
any ancillary issues raised by the allegation, the potential root causes that might
be involved, and wider implications if the allegations were substantiated. As
a result, the onsite inspection effort was focused on physical inspection of
components and specific areas of the plant, as well as related documentation.
By the end of the inspection, a large body of information had been accumulated; the review of the information was still incomplete. Under these circumstances, it was not possible to make findings in many areas before leaving the
site. Therefore, no draft report could have bccn prepared at that time as alleged
by GAP.
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The SSAT did not see any alleged draft reports prepared by nonmembers.
AlLhough individual team members may have drafted handwritten contributions
to actions of the report during the site inspection, typewritten material was not
produced during the site inspection indicating results of the inspection. Such
handwritten drafts can only be considered preliminary documents of individual
participants and not necessarily reflective of the team's ultimate conclusions.
(2)

Allegation Concerning Lack of Access to Unit 1

GAP asserts that one of the allegers was not permitted to show the NRC
team any of his allegations relating to Unit 1.
The alleger referred to in this assertion was interviewed by members of the
SSAT by telephone on January 16, 1988. The SSAT reviewed the information
provided by the alleger in light of the allegations selected by the SSAT for
onsite inspection and of allegations previously inspected at STP. On the basis
of this review, the SSAT concluded that all but one of the alleger's concerns
were bounded by other issues selected for inspection by the SSAT, or by
previous reviews conducted on site of other allegations. The single exception
was the alleger's concern relating to fasteners in electrical switchgear provided
by Westinghouse. The alleger claimed that fasteners from sources other than
Westinghouse were being used to fasten parts in Westinghouse switchgear. As a
result of the onsite inspection, the SSAT found that non-Westinghouse fasteners
had been used but that there was no safety basis or regulatory requirement to
use Westinghouse fasteners, nor was a safety problem caused by use of nonWestinghouse fasteners.
A decision was made to allow the alleger access to Unit 2 instead of to Unit 1
because (I) the two units at STP are practically identical and any safety concerns
raised regarding Unit 1 switchgear could be illustrated by reference to Unit 2
switchgear, and (2) for security reasons, public access to Unit 1 is more difficult
to obtain than to Unit 2, at the current stage of construction. The alleger came
to the STP site on January 18, 1988, and toured the Unit 2 13.8-kV switchgear
in the company of two SSAT members (see Appendix C, NUREG-1306). No
safety-related concerns were identified as a result of the tour with this alleger.
(3)

Allegation That SSAT Review Is Incomplete Due to
Scheduling Pressure

GAP alleges that the NRC review was subjected to overwhelming scheduling
pressures, resulting in disposition of most of the allegations without interviewing
the allegers and in a failure to thoroughly address the sixty selected allegations
that were the focus of the team's review. GAP also alleges that the SSAT
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did not investigate all the allegations and, therefore, rendered false a statement
attributed to NRC Chairman Lando Zech that 100% of allegations relating to
plant equipment are investigated.
The efforts of the SSAT to review all allegations for appropriate disposition
are detailed at length in NUREG-1306. For approximately 2 months preceding
the actual onsite inspection, ~the SSAT had access to the files that contained the
concerns conveyed to GAP by the allegers.
The SSAT review of GAP's files identified approximately 700 allegations
provided by approximately thirty-five individuals. Each allegation was reviewed
and evaluated for appropriate disposition. The SSAT determined that 120 of
the 700 allegations were repetitious, 240 were considered as either harassment/intimidation or as wrongdoing, and 140 more were not safety-related. The
allegations of harassment/intimidation, wrongdoing, or those that were nonsafety-related were found by the SSAT to have no licensing significance. Of the
original 700 allegations, a total of 213 allegations remained as possible candidates for onsite inspection at STP. Examples of these allegations are: Pipe
joints not properly installed; steam generator out of plumb; 20% of valves
installed backwards; heating, ventilation, and air-conditioning (HVAC) ductwork and supports not installed per specifications; fasteners from questionable
U.S. and foreign sources used in plant; Raychem cable splices do not meet safety
standards; faulty weld rod used throughout the plant; coatings on orbital bridge
flaking and chipping; crack in basemat of fuel-handling building; and as-built
items do not agree with as-designed configurations.
The SSAT reviewed all 213 allegations in detail and subsequently placed allegations in categories on the basis of the discipline, equipment, and shared characteristics, (e.g., mechanicaVvalves/installation; electrical/splices/Raychem). From
these categories of allegations, the SSAT identified for onsite inspection those
allegations that were representative of the technical concerns conveyed by the
allegers and enveloped the 213 allegations either specifically or on a generic
basis. Ten such allegations were identified and designated as primary allegations. In addition, sixty-one secondary allegations were selected that conveyed
concerns similar to those of the primary allegation.
At a very early date the SSAT found that the allegations were deficient in
terms of specific details. On this basis, the SSAT developed a program for
inspecting the allegations; that program included provisions to compensate for
the general (as opposed to specific) nature of the allegations. An essential part
of the SSAT program was the development of detailed inspection plans. These
plans (described in NUREG-1306) included all the steps necessary to thoroughly
inspect the installed condition at STP and establish a bounding condition for the
generalized concerns conveyed by the allegations. These plans were developed
well ahead of the actual onsite inspection.
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The SSAT interviewed all the allegers who were made available by GAP relative to the seventy-one allegations selected for onsite inspection by the SSAT.
These interviews were conducted before and during the actual onsite inspection. With only a few exceptions, the allegers did not provide specific details. The
few details that were provided did not require the previously developed inspection plans to be changed. While on site, the SSAT made optimal use of available
time. This was accomplished by emphasizing physical inspections on site and
making provisions to collect supporting data for subsequent review and evaluation off site.
The SSAT was at the STP site from January 18 through January 22, 1988, or
4.5 calendar days. In actuality, the SSAT worked extremely long hours, and put
in the equivalent of 8 work days on site. After performing the onsite inspection,
the SSAT spent significantly more time reviewing and evaluating inspection
results and supporting data. The overall effort of the SSAT is estimated to have
consumed 2910 person-hours. On this basis, I find that the totality of effort
expended to review the allegations was sufficient to thoroughly address the
concerns represented by the allegations. Moreover, the conduct of the SSAT
review was fully consistent with the statement attributed to the NRC Chairman
by the newspaper report included in the Petition in that cach and every allegation
was reviewed and evaluated, and appropriate disposition was made of each
allegation.
In response to the question raised in the Petition regarding further reviews,
there is no intention to conduct any further reviews on the allegations unless
the results of the review of the wrongdoing allegations point to possible safety
problems not previously made known to the NRC.
(4)

Wrongdoing Allegations

GAP charges that none of the allegations of wrongdoing have been investigated by the NRC.
The SSAT was aware of the wrongdoing aspects associated with the allegations, and made a deliberate effort to separate the safety significance aspects
out of them. The safety significance aspects have bccn included within the
allegations assessed for licenSing impact 01 encountered difficulty in its initial attempts to gain access to the allegers' information in the possession of
GAP. However, the wrongdoing aspects are currently being evaluated by 01. 01
has requested that GAP make available for interview the individuals making allegations of wrongdoing regarding STP. GAP has indicated to 01 that it is having
difficulty in locating the allegers involved in the allegations under review by
01. For this reason, OI has been unable to proceed with its investigations.
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(5)

Mr. Rehm's Statement Regarding Immediate Safety Significance

GAP alleges that there was no basis for NRC's assessment on January 12,
1988, that the allegations arc not of immediate safety Significance.
In his January 12, 1988 letter, Mr. T.A. Rehm stated to Ms. Garde that, based
on the SSAT's initial review of GAP's files, "the data reviewed indicates that
the allegations are general in nature and not of immediate safety significance."
As indicated in § 2 of NUREG-1306, during November and December 1987, the
SSAT had completed a review of all the information made available by GAP in
its Washington, D.C. office. However, in the context of the continuing efforts
of the SSAT, Mr. Rehm's statements were of a preliminary nature, awaiting
completion of the SSAT's review. As shown in NUREG-1306, the completed
review showed Mr. Rehm to be correct in his assessment.
(6)

The SSAT Review Was Influenced by the Licensee

GAP also alleges that Houston Lighting and Power Company improperly
interacted with the SSAT regarding the SSAT's review. GAP speculates that
the Licensees limited the SSAT's investigation, and points to a memorandum
issued by the Licensees at the conclusion of the site visit, stating that "no safety
concerns requiring additional attention were noted by the inspectors" as evidence
of improper influence by Licensees.
Section 2.206(a) of 10 C.F.R. requires petitioners to "set forth the facts
that constitute the basis for the request." Absent such a showing, the Director
need take no action on the Petition. See Public Service Co. of New I/ampshire
(Seabrook Station, Unit 2), CLI-84-6, 19 NRC 975, 979 (1984); Public Service
Co. of Indiana (Marble Hill Nuclear Generating Station, Units 1 and 2), DD79-17, 10 NRC 613, 614-15 (1979); Duke Power Co. (Oconee Nuclear Station,
Units 1,2, and 3), 00-79-6, 9 NRC 661, 661-62 (1979): see also Public Service
Co. of Indiana (Marble Hill Nuclear Generating Station, Units 1 and 2), CLI80-10, 11 NRC 438, 443 (1980). In view of the lack of any specific information
or facts to support GAP's speculations, I find that GAP has failed to present
any substantive information calling into question the independent nature of the
SSAT review. In the absence of an adequate factual basis, no action need be
taken regarding GAP's allegation of influence by the Licensees.
CONCLUSION
On the basis of the review by the SSAT, the results of which are contained in
NUREG-1306, and as described in this Decision, I find no basis to support
GAP's request and do not recommend a delay in a Commission meeting

315

to consider full-power licensing of STP Unit 1. Accordingly, GAP's request
is denied. A copy of this Decision will be filed with the Secretary for the
Commission's review in accordance with 10 C.F.R. § 2.206(c).
FOR TIIE NUCLEAR
REGULATORY COMMISSION
Thomas E. Murley, Director
Office of Nuclear Reactor
Regulation
Dated at Rockville, Maryland,
this 18th day of March 1988.

316

Cite as 27 NRC 317 (1988)

00-88-4

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

OFFICE OF NUCLEAR REACTOR REGULATION

Thomas E. Murley, Director

Docket No. 50-312

In the Matter of
SACRAMENTO MUNICIPAL
UTILITY DISTRICT
(Rancho Seco Nuclear Generating
Station)

March 18, 1988

The Direetor of the Office of Nuclear Reactor Regulation denies a petition
filed by Ms. Barbara Moller that requested the Nuclear Regulatory Commission
(NRC) to take action concerning the Rancho Seeo Nuclear Generating Station
(Rancho Seeo). Petitioner requested the NRC Staff to order the Rancho Seeo
Licensee to show cause why the NRC should not prevent the Licensee from
restarting Rancho Seco, or, in the alternative, to order the Licensee to shut
down the plant completely. Petitioner based these requests on an alleged official investigation of allegedly falsified cable tray data and on Rancho Seeo's
assertedly problem-laden history.

RULES OF PRACTICE:

SHOW-CAUSE PROCEEDING

Where a petitioner requests the NRC to require complete or 100% inspection
or sampling in order to satisfy petitioner's concerns, and where the NRC requires
partial inspection or sampling to obtain data that give the NRC reasonable
assurance that petitioner's concern raises no significant public health and safety
issue, the NRC need not take any further action.

RULES OF PRACTICE:

SHOW-CAUSE PROCEEDING

Where a petitioner raises a concern, the licensee takes action to address that
concern, and the NRC Staff publishes its evaluation of the licensee's actions in a
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public document and concludes that the licensee's actions resolve the petitioner's
concern, so that the NRC has reasonable assurance that the licensee can operate
the plant without undue risk to public healLh and safety, the NRC need not take
any further action.

DffiECTOR'S DECISION UNDER 10 C.F.R. §2.206
INTRODUCTION
On February 25, 1987, Ms. Barbara Moller submitted a Petition in accordance
with 10 C.F.R. § 2.206. The Petition was referred to the Director, Office of
Nuclear Reactor Regulation (NRR), for consideration.
The Petition asked the U.S. Nuclear Regulatory Commission (NRC) to order
the Licensee of the Rancho Seco Nuclear Power Plant to show cause why
the plant should not be prevented from restarting until a complete check of
all cables was undertaken or, in the alternative, why the plant should not be
completely shut down. Ms. Moller gave as the bases for the Petition (1) the
"official investigation" concerning falsification of cable tray data and (2) the
"problem-laden" history of the Rancho Seco facility. In the Petition, Ms. Moller
asserted that three forged signatures had becn found at each level in the quality
control hierarchy on at least seven cable installation cards and that this indicated
that proper cross-checking had not been done. Ms. Moller further asserted that
in light of the falsification of cable data, sampling was not an effective method
for checking cable work. Ms. Moller further asserted that 2000 cables had been
added to the plant since 1974, and she expressed concern regarding information
that had indicated to her that a sample of only 215 cables was going to be
checked.
On April I, 1987, the Commission's Office of Governmental and Public
Affairs received a letter from U.S. Senator Alan Cranston requesting that the
Commission Staff respond to the concerns raised in Ms. Moller's Petition. The
Staff responded in a letter from Mr. Victor Stello, Jr., Executive Director for
Operations, dated April 24, 1987. The leller stated that a response to Ms. Moller
would be made following the completion of evaluations being performed by the
Licensee and the Staff and that the NRC would not authorize restart of Rancho
Seco until the cable-routing discrepancies were resolved.
On April 27, 1987, Dr. Thomas E. Murley, Director, NRC Office of Nuclear
Reactor Regulation (NRR), acknowledged receipt of the Petition. He informed
Ms. Moller that the Petition would be treated under 10 C.F.R. § 2.206 of
the Commission's regulations and that appropriate action would be taken in
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a reasonable time. Notice of receipt of the Petition was published in the Federal

Register on May 6, 1987 (52 Fed. Reg. 16,967).
In a letter dated September 13, 1987, Dr. Murley advised Ms. Moller that the
Licensee was currently working to resolve the cable problems and that the NRC
Staff was monitoring this effort and would provide an independent assessment
of the extent of the problems and the adequacy of proposed resolutions. He also
reiterated the NRC Staff's position that Rancho Seco would not be permitted to
restart until the safety concerns associated with the plant cables were resolved.

BACKGROUND
The Rancho Seco Nuclear Generating Station, operated by the Sacramento
Municipal Utility District (SMUD, the Licensee), is a 916-MWe Babcock &
Wilcox (B&W)·designed pressurized-water reactor located in Clay, California,
about 25 miles southeast of Sacramento. The plant received an NRC operating
I
license in 1974.
In the years 1983 through 1985, the Licensee undertook and completed
a significant design/construction effort regarding electrical cable at Rancho
Seco. These efforts involved rerouting of existing cable, and installation of new
cable. This work was done in support of an expanded electrical distribution
system, implementation of requirements imposed on licensees after the accident
at Three Mile Island, implementation of modifications for fire protection (delineated in Appendix R to Part 50 of Title 10 of the Code of Federal Regulations),
and efforts to environmentally qualify safety-related electrical equipment. In this
period, approximately 7800 cables were either installed or rerouted, including
2034 that served safety-related equipment.
Concerns regarding cables began to surface in 1984 when it was alleged that
records documenting electrical cable instaIIation were not properly controIIed,
that some records were missing, and that data entered into the computerized
cable raceway and tracking system (CRTS) might be inaccurate. Subsequent
investigation by the Licensee and review by the NRC Staff have shown these
allegations were true. The NRC Staff's evaluation is documented in NUREG1286, Supplement 1.
.
Following the discovery 'and investigation of the cable-routing discrepancies,
the Licensee developed a plan for cable inspection. In January 1987 the Licensee
integrated this inspection activity and reviews of other cable-related problems
into a single program under a single program manager.
The NRC Staff has monitored and evaluated the Licensee's program for
identifying and correcting' safety-related cable problems. This evaluation is
documented in § 4.8 of the NRC Staff's "Safety Evaluation Report Related to the
Restart of Rancho Seco Nuclear Generating Station, Unit 1 Following the Event
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of December 26, 1985," and Supplement 1 to that report (NUREG·I286 and
NUREG-1286, Supplement 1). The issues raised by Ms. Moller in her Petition
were addressed by the Staff in §§4.8 and 2.3.2 of NUREG-1286 as discussed
below.
DISCUSSION
A.

Falsification of Cable Pull Cards

Investigations of cable discrepancies, including inspections, have been performed by the Licensee. The results showed that in two separate instances safetyrelated electrical cables had not been rerouted even though the cognizant field
engineers and quality control inspectors had signed off on the cable installation
reeords (cable pull cards) indicating the cables had been rerouted. Also, in both
cases the signature of the cable installer was not on. the puII card as it should
have been, according to established plant procedures. In the first case, which
involved fourteen cabIcs serving equipment for remote plant shutdown, the cable
installer's name was printed on the cards. In the second case, which involved
the intermixing of cleven power and control cables with instrumentation cables
in instrumentation cable trays, the field engineer's signature was in the signature
block reserved for the signature of the cable installer. The safety implications
of these cable discrepancies arc discussed below.
To understand the safety implications associated with the cable discrepancies
and to determine the appropriate correetive actions, it was necessary for the
Licensee to understand the nature of the deficiencies in field engineering and
quality control. The licensee has determined the nature and extent of the
cable discrepancies with formal programs for investigation of identified cable
discrepancies and inspection of installed cable. The NRC Staff has review the
Licensee's programs for investigation and inspection and found them acceptable.

The Fourteen Remote-Shutdown Cables
The first instance mentioned above involved fourteen remote-shutdown cables
that were to have been rerouted to satisfy separation criteria for fire proteetion
specified in 10 C.F.R. Part 50, Appendix R. In this instance, the field work
necessary to reroute the cables was simply not done and the cables remained
in an unacceptable configuration. The Licensee's investigation indicates that
the work order (i.e., the cable puII cards) for rerouting the cables was never
transmitted to the installer from the field enginecr. Consequently, the cables
were not pulled back and repuIIed into their new locations. A principal cause
of this failure appears to be that instead of using the established procedure
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for controlling cable pull cards, the field engineer and the Card Control Group
(CCG) clerk were using an informal procedure developed by an engineering aide
in the CCG. It also appears that when the card control discrepancy was detected,
proper followup action was not taken. The NRC Office of Investigations is
currently investigating whether or not wrongdoing was involved in this matter.
The failure of the quality control (QC) inspector to detect the work control
error during his inspection is thought to be the result of the practice of some
electrical QC inspectors to:attempt to inspect cable routing after the work was
completed. This practice is unacceptable because it usually allows inspection
only in the vicinity of the cable terminations, and hence a failure to reroute
a portion of the cables located away from the terminations would not be
detected. As discussed in Appendix A of NRC Inspection Report 50-312/87-21,
inspections of this type did not satisfy the existing procedural requirement to
verify that the installed cable route was in agrecment with the approved design
drawings. In a letter from the NRC, dated July 30, 1987, the Licensee was
notified that the improper QC practice was a Severity Level IV violation of 10
C.F.R. Part 50, Appendix B, Criterion X, which governs inspection of activities
involving quality. The Licensee's corrective actions in response to this violation,
are discussed later in this document.

The

Ele~'en

Intermixed Cables

The second instance involved eleven power and control cables that were to
have been removed from some of their original trays and rerouted so that the
trays could be redesignated and used to house new instrumentation cable. This
work was to have been done as part of a major modification in 1983 that involved
the relocation and installation of a large amount of cable over a relatively short
time period. As in the first instance, the cable pull cards had becn signed off,
indicating the work necessary to complete the rerouting of the eleven cables
was done; but the work had not been done. Thus, when the new instrumentation
cables were pulled into the redesignated cable trays, intermixing of safety-related
power/control and instrumentation cables occurred, which constituted a violation
of design criteria.
The Licensee's investigation also identified procedural violations on the part
of the field engineers and QC inspectors. The procedural violations included
the signing of cable pull cards by the field engineer instead of by the craft
foreman responsible for actually performing the work and the failure of QC
inspectors to properly verify that the installed cable route was in accordance
with specifications. As discussed above, the Licensee was cited with a Severity
Level IV violation of 10 C.F.R. Part 50, Appendix B, Criterion X, for failing
to conduct proper inspection of cable routing. The Licensee's corrective actions
in response to this violation are discussed below.
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Safety Implications and Corrective Actions
Following the completion of the investigation of the fourteen remote-shutdown cable discrepancies and the discovery of the eleven intermixed cables, it
became apparent to both the Licensee and the NRC S tarf that the faulty practices,
procedures, and controls that had allowed cable-routing problems to occur and
go undetected and could very well have affeeted other safety-related cables. In a
July 2, 1987 letter from O.C. Andognini, SMUD, to Frank J. Miraglia. NRC, the
Licensee committed to expanding the ongoing inspection of safety-related and
safe shutdown cable to include all such cables in the population that had been
rerouted since the beginning of commercial operation at the plant. The NRC Staff
agreed that this expansion was necessary because multiple errors in rerouting
had occurred and such errors could not be detected if route certifications were
not properly performed by QC inspectors. Those inspections have since been
completed and no other work control errors were identified. The results of the
inspections arc discussed below under § C.
In response to the cable installation deficiencies described above, the Licensee
has developed new procedures and controls and has made improvements to
existing ones. The changes have been based on the results and recommendations
derived from the Licensec's investigations of cable discrepancies. The changes
that specifically address control of cable work arc as follows:
1.

A new procedure has been developed Ihat establishes instructions for Ihe processing
of cable installation cards. It details Ihe interfaces between Ihe CCG, CRTS
Administrator, and Field Engineering. One important feature of Ihe procedure is
that it requires installation cards to be returned to Ihe CRTS Coordinator after
Ihe work has been completed and held until the Engineering Change Notice is
closed. The procedure currently exists as an attachment to Ihe Nuclear Engineering
Administrative Procedure (NEAP) 4127, Rev. 0, and is being formalized for use
as the Card Control Electrical Engineering Instruction. Formal training on use of
the procedure will be given to personnel who are eilher in Ihe CCG or who handle
cable installation cards in interfacing groups.

2.

Existing cable installation procedures (MP/IS 307) have been revised so Ihat cable
route inspection is specified as a "hold point" in the procedure. QC inspectors are
now required to witness cable pulls so Ihat routing can be properly verified. Electrical QC inspectors have been trained regarding Ihis procedural clarification. Use
of Ihis procedure will ensure that installed cable routes are properly verified.

3.

Cable route revisions and repulls are to be specified on Ihe cable drawings and
forms input to the CRTS. Changes to Ihese documents resulting from route revisions
will be treated as Drawing Change Notices (DeN). New installation documents
will not be generated for repulls. The intent of this change is to ensure that field
instructions for implementing route revisions arc clear.

In addition to the specified changes described above, the Licensee has made
broad changes in the Rancho Seco quality assurance (QA) program. These
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changes were presented to the NRC Staff in a meeting held September 23,
1987. The more significant changes include: reorganization of the QA department with the new Director of Nuclear Quality reporting direetly to the Chief
Executive Officer; increased staffing with people who have multidisciplinary
backgrounds; organizational independence from production organization; and
increases in the scope and frequency of audit activities.
The NRC Staff considers both the specific and broad changes in procedures
and quality control to be acceptable. However, in the course of the normal
inspection program the Staff will continue to closely monitor performance in
quality activities to ensure that the changes are effective.

n.

Inspection of Cable'Routes

The Licensee's corrective action regarding inspection of cable routes has been
(1) a complete (100%) inspection of all safely-related and safe shutdown cables
that have involved route revisions betwecn the start of commercial operation and
the initiation of the inspection program on December 22, 1986 (475 cables),
and (2) a random-sample inspection of cables installed betwecn the start of
commercial operation and the initiation of the inspection program that have never
undergone route revisions (142 of 1559 cables). The 14,000 cables installed
during the original construction of the plant, which have never involved route
revisions, were excluded from the inspection program by the Licensee because
1. There has been no indication of any significant installation error or technical
problem through startup or subsequent operation or surveillance testing.
2. The original architect engineer (Bechtel) h3d in place and used a rigorous quality
control program for the design. installation, and inspection of the original cable
population and followed a uniformly consistent set of rules and procedures.

The NRC technical staff has reviewed the Licensee's documentation for the
procedures and controls for cable design and installation in place during original
construction. The Staff's review is documented in § 4.8.2.2 of Supplement 1 to
NUREG-1286. On the basis of this review, the Staff has concluded that (1) the
Bechtel quality control program and Bechtel's circuit and raceway scheduling
program were sufficient to adequately control the original design and installation
of the original cable population, and (2) reinspection of this cable population is
not necessary.
The Licensee completed the inspections on December 9, 1987. The results
were documented in the Wire and Cable Program report transmitted to the
NRC by letter dated January 22, 1988. The NRC Staff's review of the report
is documented in § 4.8 of Supplement 1 to NUREG-1286. According to the
report, the Licensee found no significant routing errors in the sample inspection
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of the newly installed cables that had never bccn rerouted. A total of nineteen
significant cable discrepancies were identified in the 100% inspection of rerouted
cables, excluding the original seven cable discrepancies that had prompted the
inspection program. All twenty-six identified cable-routing discrepancies have
been corrected in the plant by properly rerouting the cables.

C.

Sampling

In the Staff's view, the objective of a sample inspection of construction
work is to determine with rcasonable assurance that the number and significance
of deficiencies in construction and quality assurance have not degraded safely
margins to an unacceptable level. In the case of misrouted electrical cables at
Rancho Seco, the following criteria were used:
1. Thcre is 95% assurance that at least 95% of the cables are correctly routed (95/95).
2. The defects have no significant potential for a loss of redundancy as a result of a
single failure during a design-basis accident

An NRC Staff statistician has reviewed the sample sizes included in the
revised sampling plan submitted with the Licenscc's letter of July 2. 1987. and
has concluded in §4.8 of NUREG-1286 that when sampling has been done
according to the Licensee's plan, the 95/95 acceptance criterion stated above
has been met. Sample inspections were completed according to the Licensee's
plan on December 9, 1987. Based on the results of these inspections, the NRC
Staff has concluded in §4.8 of Supplement 1 to NUREG-1286 that the 95/95
acceptance criterion stated above has been met.
On the basis of the knowledge of the causes of the routing defects identified at
Rancho Seco, the types of defects identified and the results of inspections, which
ensure that the 95/95 acceptance criterion has been met, the Staff has concluded
that (I) the likelihood of installed safety-related and safe shutdown cables being
in a configuration that violates physical separation criteria is acceptable low; and
(2) the potential for a redundant safety system failure as a result of a possible
major cable defect (violation of physical separation criteria) also is acceptable
low.

D.

"Problem-Laden History" of the Facility

Following issuance of the NRC Staff's Incident Investigation Team's (IT!)
report on the December 26, 1985 overcooling event at Rancho Seco, it became
apparent to both the Staff and the Licensee that the design and programmatic
deficiencies identified during the Staff's investigation were symptomatic of more
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serious problems than those associated with the overcooling event and would
require a corrective action program that embodied more than the narrow focus of
the overcooling event. Accordingly, in the spring of 1986, the Licensee embarked
on a comprehensive Plant Performance and Management Improvement Program
(PP&MIP) that responded to a broader range of issues.
The program was designed by the Licensee to comprehensively identify all
known problems that had occurred, or that could be anticipated to occur in the
future, based on experience at similar facilities. Problems were identified from
several sources: a precursor review of historical documents and recommendations; interviews with a cross-section of the plant staff (180 interviews); a
deterministic failure analysis for the effect of loss of electrical power, instrument air, and control power on plant operations; incorporation of relevant B&W
Owners Group Safety and Performance Improvement Program (SPIP) recommendations; NUREG-1195, the Incident Investigation Team (ITT) report of the
December 26th event; and other miscellaneous information. The resolution of
each problem was prioritized by the Licensee as a restart, near-term, or longterm item.
The problems identified were organized by type or system, reviewed by two
Licensee boards to eliminate redundancy, and assigned priorities for implementation. At the same time, the recommendations were combined with the functional
and test requirements of ca.ch plant system to produce a reference document for
each system.
The NRC Staff has reviewed the PP&MIP as part of the Rancho Seco restart
safety evaluation and found it to be acceptable. The Staff's evaluation of the
program is documented in § 2.3.2 of the NRC Staff's "Safety Evaluation Report
Related to the Restart of Rancho Seco Nuclear Generating Station, Unit 1
Following the Event of December 26, 1985," and Supplement 1 to that report
(NUREG-1286 and NUREG-1286, Supplement I).

E.

Design Control Deficiencies

The Petitioner also referenced "significant design control deficiencies" in
safety-related pipe supplies. Problems that reflect deficiencies in design control
were identified by the NRC Staff during its Augmented System Review and Test
Program (ASRTP) inspection conducted at Rancho Seco in early 1987. These
problems are discussed in Inspection Report 50-312/86-41 and summarized in
§ 3.7.2.2 of NUREG-1286.
To address deficiencies in design control, the Licensee has developed and
implemented its Engineering Action Plan (EAP). The purposes of this plan are
to improve the quality of work involving design reviews and design changes and
to document, in detail, the design bases for key safety systems. The NRC Staff
evaluated the plan and implementation of the plan during a followup ASRTP
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inspection conducted between September 28 and October 9, 1987. As discussed
in its inspection report (50-312/87-29), the Staff has concluded that, overaII, the
quality of design work at Rancho Seco has improved and that remaining weak
spots would be corrected when new supervisors and engineering personnel were
fully trained in the various aspects of the EAP.
CONCLUSION
The Petitioner seeks the institution of a show-cause procecding pursuant to
10 C.F.R. § 2.202 to modify or revoke the operating license for the Rancho Seco
facility. The institution of proceedings pursuant to § 2.202 is appropriate only
where substantial health and safety issues have been raised. See Consolidated
Edison Co. of New York (Indian Point, Units 1, 2, and 3), CLI-75-8, 2 NRC
173, 175 (1975), and Washington Public Power Supply System (wpPSS Nuclear
Project No.2), 00-84-7, 19 NRC 899, 923 (1984). This is the standard that I
have applied to the concerns raised by the Petitioner in this Decision to determine
whether enforcement action is warranted.
For the reasons discussed above, I conclude that no substantial health and
safety issues have been raised by the Petitioner. Accordingly, the Petitioner's request for action pursuant to § 2.206 is denied. As provided in 10 C.F.R. 2.206(c),
a copy of this Decision will be filed with the Secretary of the Commission for
its review.
FOR THE NUCLEAR
REGULATORY COMMISSION
Thomas E. Murley, Director
Office of Nuclear Reactor
Regulation
Dated at Rockville, Maryland,
this 18th day of March 1988.
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The Director of the Office of Nuclear Reactor Regulation denies a petition
filed by the Honorable Tom Bradley, Mayor of Los Angeles, which requested
the Nuclear Regulatory Commission to shut down the Rancho Seco Nuclear
Generating Station (Rancho Seco) permanently. The Petitioner asserted that
Rancho Seco should be shut down permanently because of (1) its asserted
similarity to the Three Mile Island Unit 2 reactor; (2) its alleged 100 unplanned
outages; (3) its alleged poor management, inadequate training, and sloppy
maintenance; and (4) the overcooling event that Rancho Seco experienced in
December 1985.

RULES OF PRACTICE:

SHOW·CAUSE PROCEEDING

Where the NRC Staff has published public documents that contain safety
evaluations of the concerns that a petitioner raises as the basis for a request,
and where those public documents state that those concerns do not constitute
substantial public health and safety issues, the NRC need not act on petitioner's
request.

RULES OF PRACTICE:

SHOW·CAUSE PROCEEDING

Where the NRC Staff has conducted a safety evaluation of a petitioner's
particular concerns involving a particular plant, has concluded that those con·
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cerns fail to provide a basis for any significant public health and safety issue,
has concluded that there is reasonable assurance that the licensee can operate
the plant without undue risk to the public hcalth and safety, and has published
the evaluation and conclusions in a public document, the NRC need not act on
petitioner's request.

DIRECTOR'S DECISION UNDER 10 C.F.R. § 2.206
INTRODUCTION
On August 26, 1986. the Honorable Tom Bradley, Mayor of Los Angeles,
submitted a Petition requesting that the Nuclear Regulatory Commission (NRC
or Commission) conduct public hearings and permanently close the Rancho Seco
Nuclear Generating Station (Rancho Seco). In a letter dated September 26. 1986,
the NRC Director of Inspection and Enforcement, James M. Taylor, responded
to Mayor Bradley and informed him that his Petition would be treated under 10
C.F.R. § 2.206 of the Commission's regulations. By letter dated December 15,
1986, Mr. Taylor provided additional information to Mayor Bradley on the status
of his Petition. Mr. Taylor also stated that a full response to the Petition would
be made after the NRC Staff completed its evaluation of corrective actions taken
by the plant'S operator, the Sacramento Municipal Utility District (SMUD), to
improve the performance of Rancho Seco. Mr. Taylor's letter further advised
that the NRC evaluation of the corrective actions would be completed before
the Commission made any decision on restart.
Mayor Bradley's request for a hearing and subsequent permanent closure of
the Rancho Seco Nuclear Generating Station is based on allegations that: (1)
Rancho Seco is a twin of the Three Mile Island reactor; (2) the plant has had
a troubled operating record; (3) the plant has suffered nearly 100 unplannned
outages including the worst overcooling incident in industry history in 1978 and
two severe overcooling incidents in 1985; and (4) the plant is plagued by poor
management, inadequate training, and sloppy maintenance.
In accordance with the following discussion, I find that the permanent
shutdown of Rancho Seco is not justified. I have decided, therefore, to deny
your request. I do note, however, that the NRC has not permitted SMUD to
operate Rancho Seco for more than 2 years following an overcooling transient
that occurred in December 1985. During that time, a comprehensive evaluation
to identify deficiencies at Rancho Seco was completed and a corrective action
plan to correct the identified deficiencies was initiated. These actions resulted
in significant improvements in plant management, maintenance, training. and in
the overall mechanical condition of Rancho Seco.
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BACKGROUND
On December 26, 1985,' Rancho Seco experienced a loss of dc power within
the integrated control system (lCS) while the plant was operating at 76% power.
Following the loss of ICS dc power, the reactor tripped on high reactor coolant
system (RCS) pressure. The reactor trip was followed by an overcooling transient
that actuated safety features and resulted in excessive RCS cooldown. The
overcooling transient continued until ICS dc power was restored 26 minutes
later. With restoration of ICS dc power, the excessive RCS cooldown was
stopped and the plant was stabilized.
The effects of the December 1985 transient were not, in themselves, significant in terms of decreasing the capacity of the plant to operate safely. However,
the transient was the last in a series of undesirable events that raised the NRC's
level of concern over the I ability of SMUD to operate a nuclear power plant
safely. The difficulties experienced by the Rancho Seco operators in recovering
from the transient focused attention on the poor material condition of the plant
and SMUD's failures to initiate plant improvements that had previously been
required by the NRC.
In compliance with a Confirmatory Action Letter issued by the NRC Region
V Administrator, the Rancho Seeo Nuclear Generating Station has remained shut
down since December 26, 1985. Because of the concerns that the December
1985 events raised, the Confirmatory Action Letter confirmed that, before
returning Rancho Seco to power operations, SMUD would (1) provide a rootcause evaluation of the reactor trip and overcooling event and (2) justify Rancho
Seco's readiness to resume power operations. SMUD has becn responding to
the Confirmatory Action Letter in stages, with step-by-step review and comment
by the NRC Staff.
An Incident Investigation Team (Ill) was dispatched to the site to investigate
the December 1985 transient and related issues. The NRC Staff has completed
its investigation of the December 26, 1985 reactor trip and overcooling event
and has published the results in NUREG-1l95. This publication includes a
description of the event and its significance, and discusses the precursors that
led to the reactor trip and overcooling. The NRC Staff evaluation of the ongoing
restart effort has been published in NUREG-1286 and Supplement 1 to NUREG1286 (Supp. 1). NUREG-1286 and Supplement 1 comprehensively evaluate
SMUD actions to improve overall performance at Rancho Seco and to correct
the deficiencies identified in NUREG-1195.
In response to the lIT Report, SMUD developed the "Action Plan for
Performance Improvement," which addressed the problems identified in the IIT
Report and outlined a broad spectrum of issues to be addressed to improve
the overall operational performance at Rancho Seeo. The NRC Staff rejeeted
the initial version of the 'SMUD Action Plan because it failed to address all
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the problems that nceded attention. Additionally, the NRC Staff independently
initiated a review of the Rancho Seco performance history to identify areas of
marginal performance. This effort included a review of weaknesses identified
during a series of post-shutdown inspections and evaluations. The Staff indicated
it would not accept the SMUD Action Plan until all problem areas identified by
the Staff were included in the performance improvement program.
Failure to make progress on these issues led to essentially a 100% turnover
of plant management and a complete management reorganization at Rancho
Seco. As part of the Action Plan, the new SMUO management eventually
compiled a comprehensive list of the problems which included Staff-identified
deficiencies.
The SMUO Action Plan also included diagnostic programs to evaluate all
areas of plant operations that are essential to successful overall plant performance. The Action Plan required SMUO to incorporate any additional problems identified by diagnostic programs into the list of previously identified deficiencies. The NRC Staff reviewed the completeness of the cumulative problem
list. A corrective action program was established by SMUD to resolve all problems included on the cumulative problem list.
SMUD is now resolving the identified problems. The status of SMUO's
corrective action program, a description of the problems, and a description
of the problem identification process are included in the NRC Staff restart
evaluation, NUREG-1286 and Supplement 1. The Commission will address the
restart of Rancho Seco following the completion of (I) the SMUO performance
improvement program and (2) the NRC Staff evaluation of the readiness of
Rancho Seco to operate.
DISCUSSION
The specific issues enumerated in Mayor Bradley's petition regarding plant
design, alleged troubled operating record, unplanned outages, overcoolings, and
alleged inadequate management, training, and maintenance are thoroughly addressed by NUREG-1286. Resolution of these issues in a manner satisfactory
to the NRC Staff was necessary before the Staff would make a positive restart
recommendation to the Commission. Completion of the proposed corrective
actions in plant hardware, Technical Specifications, procedures, management,
and organization will result in significant performance improvement at Rancho
Seco, which should preclude the types of concerns referenced by the Petition,
including unplanned outages, overcooling, poor management, inadequate training, sloppy maintenance, operating mistakes, equipment failures, and procedural
and inspection violations. The NRC Staff evaluation of the effectiveness of these
improvements which supports restart is documented in NUREG-1286.
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Design Similarity to the TMI Reactor
The Petition expressed concern that the Rancho Seco reactor is a twin of the
Three Mile Island (TMI) reactor.
Even though the 1979 TMI accident was the most serious in the U.S. commercial nuclear power program, the plant'S protective features successfully isolated
the effects of the accident' from the environment, and offsite radiological consequences were minimal (NUREG-0558, "Population Dose and Health Impact of
the Accident at the Three Mile Island Nuclear Station"). Nonetheless, as a result
of the accident a major safety reassessment of the commercial power program
in the United States was initiated (e.g., NUREG-0578, "TMI-2 Lessons Learned
Task Force: Status Report and Short-Term Recommendations"; NUREG-0737,
"Clarification of TMI Action Plan Requirements"). This reassessment led to a
wide range of required modifications throughout the nuclear industry, targeted
at reducing the likelihood of a TMI-type accident (NUREG-0737, supra). The
modifications included features that would improve the performance of the plant
as well as the ability of the plant staff, the local community, and the nation to
respond to nuclear accidents (id.). The "lessons learned" from the TMI accident
were incorporated into the nation's nuclear power program and into Rancho
Seco as appropriate. Thus, the TMI accident served as a stimulus to enhance
the safety of existing nuclear power stations.
The specific plant hardware improvements that were developed following the
review of the accident-related events at TMI were most applicable to reactors
built by the Babcock & Wilcox Company (B&W), the manufacturers of the TMI
reactor. As implied in the Petition, the Rancho Seco reactor was manufactured by
B&W and benefilled substantially from the TMI accident experience. Rancho
Seco also benefitted from the operating experiences of other B&W reactors.
Following an incident that involved the loss of auxiliary feedwater at a B&W
plant (Davis-Besse) on June 9, 1985, and the overcooling incident at Rancho
Seco on December 26, 1985, the NRC requested that the B&W Owners
Group reevaluate the design of the B&W reactor systems to look for inherent
weaknesses that could make the reactors more susceptible to transients and
accidents. The Owners Group evaluations are documented in a report entitled
"Safety and Performance Improvement Program" (BAW-1919). The NRC Staff
assessment of this program is available as a Safety Evaluation Report, NUREG1231. As explained in NUREG-1231, the Owners Group did not identify
any major design flaws; however, it made more than 200 recommendations
for improving operations at B&W plants, and recommendations applicable to
Rancho Seco have been incorporated by SMUD. The NRC Staff evaluation of
BAW-1919, moreover, found no safety concerns that would preclude continued
safe commercial operation of these facilities.

331

There are a total of eight B&W power reactors licensed to operate in
the United States. Except for Rancho Seco, all the licensed B&W reactors,
including TMI Unit 1, arc operating. The operating records of these reactors are
not significantly different from those of other types of reactors in the United
States. As concluded in NUREG-I23I, the B&W-designed reactors can operate
without undue risk to the public health and safety. Accordingly. Rancho Seco's
design similarity to TMI-2 provides no basis to close Rancho Seco permanently.
Management
The Petition describes the Rancho Seco operating history as "troubled" and
characterized by a series of unplanned outages and reactor overcoolings. These
occurrences have been evaluated by both SMUD and the NRC Staff. The root
causes of the problems invariably include management and the onsite plant staff.
A key issue in the Rancho Seco performance improvement program has been
management competence. Since December 1985, the senior plant management
has undergone a 100% turnover, and more than twenty new managers have
joined the SMUD staff. SMUD conducted a nationwide search for managers
and was able to recruit experienced nuclear plant managers to direct future
operations. The NRC Staff reviewed the resumes of these new managers and
interviewed them. On this basis, and subsequent observations of plant recovery
operations, the NRC Staff concluded (NUREG-1286, § 3.8) that the Rancho
Seco management team appears well-qualified to prepare the plant to resume
commercial operation, train the operating staff, and successfully operate the
Rancho Seco Nuclear Power Station.
Maintenance and Training
The Petition included concerns related to inadequate training and sloppy
maintenance. The management changes instituted at Rancho Seeo included
changes in management of the maintenance and training departments.
In both these areas, the new Rancho Seco managers have initiated programs
to correct identified deficiencies. The NRC Staff considers improvements in
these areas vital to successful plant operations and, as a result, has very
closely evaluated the effectiveness of these improvement programs. The Staff's
conclusions arc based on detailed program reviews conducted on site (NUREG1286, and Supp. 1, § 3.4.1). In the case of training, the Staff evaluation included
observation of operators' performance at the B&W simulator in Lynchburg,
Virginia (NUREG-I286, § 3.4.1.2). The Staff will continue close monitoring of
these programs following plant restart. On the basis of its evaluation (NUREG1286, §§ 3.3 and 3.4), the Staff has concluded that Rancho Seco has developed
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effective maintenance and training programs that should be capable of supporting
successful plant operations.
Equipment Reliability
In addition to management issues, the performance improvement program
comprehensively addresses plant hardware problems. Known equipment deficiencies were integrated into the performance improvement program as items to
be resolved before restart. SMUD added new systems to the plant to optimize
future operations and improve the plant response to abnormal conditions. One of
the new systems, the emergency feed water instrumentation and control system,
is a major hardware addition that provides redundant. safety-grade control of
auxiliary fccdwater (NUREG-1286, §3.1.3). Had this system been in place on
December 26, 1985, it probably would have prevented the overcooling transient
from exceeding the Technical Specification limit of lOooF in 1 hour (NUREG1195, § 7.2.3). SMUD has also established a preventive maintenance program to
provide assurance that equipment will remain in good operating order (NUREG1286, § 3.3.1.5).
I
A comprehensive equipment testing program is a major part of the performance improvement plan (NUREG-1286, § 3.7). SMUD is testing individual components, systems, and integrated systems to ensure that original plant
equipment and the newly installed systems operate as designed. The system
test program extends through the projected plant restart. SMUD has proposed
that following restart (criticality), it would continue testing systems under hot.
low-power conditions during a 6-month power ascension program (Supp. 1,
§ 3.4.1.7). The extended power ascension program will give the utility the opportunity to thoroughly evaluate operators during various startup conditions and
will give the NRC Staff an additional opportunity to monitor system performance
and SMUD operating competence. This program should decrease the likelihood
of future operational mistakes and unplanned outages.
Overcooling Events and Unplanned Shutdowns
The Performance Improvement Program was designed to decrease the likelihood of overcooling events and to decrease the frequency of unplanned shutdowns. Specifically, SMUD: (1) installed a safety-grade emergency feedwater initiation and control system (Supp. 1, § 3.1.3); (2) added diesel generators to the onsite emergency grid (NUREG-1286, § 4.7); (3) refurbished the
ICS/NNI (NUREG-1286, § 3.1); and (4) refurbished plant valves (NUREG1286, §~.3.2). These improvements in Rancho Seco's hardware systems should
improve the plant's operating reliability and thereby decrease the number of
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unplanned shutdowns. Furthermore, improved operator training, maintenance
procedures, and plant management, as described above, should reduce the number of human errors that cause unplanned shutdowns. In short, significant improvements have taken place at Rancho Seco since the 1985 shutdown. The
improvements should preclude the type of problems referenced in the petition.
CONCLUSION
The Petition requested the NRC to hold public hearings and shut down Rancho
Seco permanently. The institution of proceedings pursuant to 10 C.F.R. § 2.202 is
appropriate only where substantial health and safety issues have been raised. See
Consolidated Edison Co. of New York (Indian Point, Units 1, 2, and 3), CLJ75-8, 2 NRC 173, 175 (1975), and Washington Public Power Supply System
(WPPSS Nuclear Project No.2), 00-84-7, 19 NRC 899, 923 (1984). This is
the standard that I have applied to the concerns raised by the Petitioner in this
Decision to determine whether enforcement action is warranted.
For the reasons discussed above, I conclude that no substantial health and
safety issues have bccn raised by the Petitioner which warrant the initiation of a
proceeding to consider the permanent shutdown of Rancho Seco. Accordingly,
the Petitioner's request for action pursuant to § 2.206 is denied. As provided in
10 C.F.R. § 2.206(c), a copy of this Decision will be filed with the Secretary of
the Commission for its review.
FOR THE NUCLEAR
REGULATORY COMMISSION
Thomas E. Murley, Director
Office of Nuclear Reactor
Regulation
Dated at Rockville, Maryland,
this 22d day of March 1988.
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INQUIRY INTO THREE MILE
ISLAND UNIT 2 LEAK RATE
DATA FALSIFICATION

April 28, 1988

After review of the Presiding Board's Recommended Decision and Staff's
recommendations, the Commission decides to lift a condition imposed in the
TMI-l Restart proceeding as it applies to all those except the preaccident TMI2 Supervisor of Operations. The restart condition had precluded preaccident
TMI-2 individuals possibly involved in Unit 2 1eale rate data falsifications from
employment in certain positions at TMI -1 without specific Commission approval.
In a hearing instituted to develop the facts and to determine individual
involvement in the falsifications, the Presiding Board found that virtually all
Operations Department personnel worked under an erroneous interpretation of
the lealc rate technical specifications and that most of the personnel had some
degree of culpability regarding lealc rate surveillance testing irregularities or
falsification. Furthermore, the Board found that the TMI-2 Supervisor of
Operations bore greater responsibility for what went wrong with lealc rate
surveillance tests at Unit 2 than any other single individual.
The Commission finds· that given the time that has passed and the fact that
the lealc rate surveillance testing irregularities directly flowed from management
shortcoming in training and procedures, the restriction should not be continued,
except as to the TMI-2 Supervisor of Operations, who is prohibited from
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employment at TMI-l in a responsible management or operational position
without specific NRC approval.

MEMORANDUM AND ORDER
In an order issued in the Three Mite Island Nuclear Station, Unit 1 (TMI1) restart proceeding, the Commission stated that it would institute a separate
proceeding to consider what action should be taken concerning individuals
possibly involved in falsification of reactor coolant system leak rates at Unit
2, and imposed the following condition on the Licensee:
(1) No pre-accident TMI-2 operator, shift supervisor, shift foreman, or any «her
individual both in the operating crew and on shift for training as a licensed
operator at TMI-2 prior to the accident shall be employed at TMI-l in a responsible
management or operational position, without specific Commission approval.
"Operatiooal position" as used here includes any position involving actual
operation of the plant, the direction or supervision of operators, or independent
oversight of operations.
This condilioo shall also apply to the pre-accident Vice President, Generatioo,
TMI-2 Station Manager, TMI-2 Supervisor of Technical Support (from January
to November 1978), TMI-2 Superintendent of Tedmica1 Support (from
December 1978 to the accident), and TMI-2 Supervisor of Operations. This
condition shall not apply to Michael Ross, and Brian Mehler may continue in his
present position consistent with this conditioo.

1m

Metropolitan Edison Co. (Three Mile Island Nuclear Station, Unit 1), CLI-85-2,
21 NRC 282, 341-42 (1985).
The Commission stated that the pmpose of the separate hearing was to
develop the facts surrounding the leak rate data falsification in sufficient detail
to determine whether any individual participated in, or knew of, or condoned,
or by dereliction or culpable neglect allowed the leak rate falsifications at TMI2. 21 NRC at 305. The Order and Notice of Hearing initiating that separate
proceeding specified that the hearing was to be conducted in a legislative format
designed solely to gather information, specified the procedures to govern the
hearing, and identified the steps to be taken after the Presiding Board issued a
recommended decision setting forth the facts, in order for the Commission to
determine what action, if any, should be taken. CLI-85-18, 22 NRC 877 (1985).
After a hearing, totaling 33 hearing days and over 5000 transcript pages,
the Presiding Board issued its Recommended Decision on May 21, 1987
(LBP-87-15, 25 NRC 671). It addressed each of the specific issues that the
Commission, in CLI-85-18, had directed the Board to consider. In sum, the
Board found, first, that virtually all Operations Department personnel worked
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under an erroneous interpretation of the leak rate technical specifications.
When this improper interpretation was discovered by an NRC Inspector in
October 1978, the Licensee took inadequate corrective actions to instruct
personnel on proper leak rate surveillance testing practices. Second, the Board
found that there was a nearly unanimous lack of confidence in the computercalculated test results, yet the tests were routinely submitted by Control Room
Operators (CROs) and approved by Shift Foremen exhibiting "remarkably
unprofessional" conduct While operators felt a general sense of pressure to
keep the plant on line, they did not feel that adverse actions would be taken
against them if they failed to obtain "good" test results. Third, the Board
found that 50% or more of the tests were discarded, with the knowledge of
the CROs, Shift furemen, Shift Supervisors, Supervisor of Operations, and
Superintendent of Technical Support 1 In addition, the Board found that many
operators manipulated tests or falsified test results, that Shift Supervisors who
did not personally participate in the tests were guilty of "culpable neglect" in
failing to ensure that the performance of leak rate surveillance tests followed
applicable technical specifications and administrative procedures, and that the
Supervisor of Operations for Unit 2, James R. Floyd, knew about the difficulties
the operators were having with the leak rate surveillance tests and was also gUilty
of culpable neglect. Finally, the Board found that three other members of TMI-2
management were also guilty of culpable neglect?
After the issuance of that Recommended Decision, the NRC Staff, as
instructed by the Commission in CLI-85-19, forwarded to the Commission its
recommendations as to what action, if any, should be taken, including "whether
the Commission should remove the condition imposed in the TMI-l restart
proceeding barring certain individuals from certain positions at TMI-l." 22 NRC
at 883. In sum, the NRC Staff recommended that no further enforcement action
be taken against the facility Licensee or the thirty-five individuals formerly
at TMI-2 regarding leak rate surveillance testing irregularities at that facility.
The Staff also recommended that the condition imposed in the TMI-l restart
proceeding should be lifted as to all individuals except the preaccident TMI-2
Supervisor of Operations, about whom current questions as to suitability for
licensed activities remained, and those individuals employed in the TMI-2 Site
Operations Department as of July 9, 1987, about whom allegations of sleeping
while on duty at TMI-2 had recently been raised.
The Commission has reviewed the Presiding Board's Recommended Decision
and the record before the Board. Based on that review, we conclude that the
Presiding Board's findings are supported by the record. We have also considered
1 There were two Superintendents of Technical Support from Ianuary 1977 until !he accident at TMI·2. TIU.
statement tefczs to Ihc Superintendent of Technical Support from Ianuary 1977 until December 1978.
2The Superintendent of Unit 2 and bo!h Superintendents of Technical Support refc:rrcd to in note I. supra.
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the Staff's recommendations and have determined, for the following reasons,
that the TMI-I restart condition should be rescinded to remove the condition for
individuals other than the preaccident TMI-2 Supervisor of Operations.
The Board findings indicate that virtually all Operations Department personnel worked under an erroneous interpretation of the leak rate technical specification and most of the personnel had some degree of culpability regarding leak
rate surveillance testing irregularities or falsification. The performance of ten
preaccident individuals employed as licensed operators in 1985, as documented
in the April 1, 1986 Staff report to the Commission, appears to demonstrate
that they now can be relied upon to conform with procedural and regulatory
requirementS. The current performance of the remaining twenty-five individuals, twenty-four of whom were not licensed at the time of the joint OI/NRR
investigation, has not been evaluated in the same detail, or in some cases, at
all. 3 However, there are other considerations that justify lifting the TMI-I restart
condition at this time on all individuals except the preaccident TMI-2 Supervisor
of Operations.
The importance of the leak rate surveillance testing issue has certainly been
driven home for those involved at TMI. Improvements since the TMI-2 accident
in the measurement procedures, techniques, calculational methods, and a clear
understanding of the technical specification requirements establish a significantly
improved basis for correctly performing this routine task. GPU Nuclear has
made significant and substantial changes in management and operating practices
since the accident at TMI-2 which are reflected in high SALP evaluations.
Additionally, all individuals to be used in a licensed operator position would be
subject to the normal licensing process required by the NRC regulations.
Apart from the record of this proceeding, the Staff proposes to continue
the restriction on employment for individuals who were a part of the TMI-2
Operations Department on July 9, 1987, on the basis of more recent allegations
of sleeping on duty at TMI-2. The Commission believes that a decision whether
to lift the TMI-I restart condition should be made without regard to the ongoing
investigation of new allegations unrelated to leak rate testing. To continue the
license restriction for matters that did not form its basis works an unfairness
against these individuals, particularly since the Staff has ample enforcement
authority to obtain additional information or to protect the public health and
safety if the evidence warrants such action. See, e.g., 10 C.F.R. §§2.202 and
50.54(f).

3 Thirty-five individuals an: IUbject to lite TMI·l restart condition No.1 which ban litem from certain positions
at TMI·l. The Board cssartWly exmented nine of lite lhirty·five individuals, including three individuals who
were IUbjects of lite joint OIJNRR investigation. Of !he remaining twenty·six, lite Staff conducted interviews willt
lite IUpervisors of lItose individuals who an: cum:nlly employed by licensees in licensed activitiea (GPU Nuclear
and me by Soulhern California Edison Co.) No Staff eva1uatim hIS been made of lite current perlormance of
lite remaining individuals.
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As for Mr. Floyd, the Presiding Board concluded that he bore greater
responsibility for what went wrong with leak rate surveillance tests at TMI2 than any other single individual. Furthermore, the Board found that Mr. Floyd
was not fully forthcoming and candid before the Board and noted many conflicts
between Mr. Floyd's testimony and the evidence in the record. Moreover,
Mr. Floyd has been convicted in the U.S. District Court for the Middle District
of Pennsylvania for making material false statements. As noted in the Staff's
recommendations, all of this reasonably calls into question Mr. Floyd's present
suitability for duty in connection with NRC-licensed activities. Thus, in the
case of Mr. Floyd, the Commission does not find sufficient reason to remove
the TMI-l restart condition. Mr. Floyd does not currently hold a position at a
licensed facility. We need not reach today the question of whether Mr. Floyd
should be prohibited from a management or "operational position" at any other
licensed facility.
Given the time that has passed and the fact that the leak rate surveillance
testing irregularities directly flowed from management shortcomings in training
and procedures, there is no clear reason to continue the restriction in restart
condition No. 1 for all individuals except for the preaccident TMI-2 Supervisor
of Operations, James R. Floyd. Accordingly, the Commission has decided to
lift the TMI-l restart condition as it applies to all those except James R. Floyd,
and to revise TMI-l restart condition No.1 in CLI-85-2, 21 NRC at 341-42, to
read:
The preaccident TMI-2 Supervisor of Operations, James R. Floyd, shall not be employed at
TMI-l in a responsible management or operational position without specific NRC approval.
"Operational Position" as used here includes any position involving actual operation of the
plant, the direction or supervision of operations, or independent ovenight of operations.

IT IS SO ORDERED.
For the Commission4
SAMUEL J. CHILK
Secretary of the Commission
Dated at Rockville, Maryland,
this 28th day of April 1988.

4 Canmissioner Carr was not present for the affirmation of this Order. If he had been present he would have

approved iL
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(Onslte Emergency Planning
and Safety Issues)

In the Matter of

PUBLIC SERVICE COMPANY OF
NEW HAMPSHIRE, st sl.
(Seabrook Station, Units 1
and 2)

April 25, 1988

The Appeal Board reverses a Licensing Board partial initial decision, LBp·
87-10, 25 NRC 177 (1987), to the extent that it found the environmental
q~lification of a coaxial cable used for data transmission in the Seabrook
facility's computer system had been established. That issue is remanded to the
Licensing Board for further evidentiary exploration and decision.
OPERATING LICENSES:

APPLICATION FOR LICENSE (FSAR)

A Final Safety Analysis Report (FSAR), which is prepared by or on behalf of
the applicant(s) for an operating license, must be submitted to the Commission
as part of the license application. See 10 C.F.R. 50.34(b). It does not, however,
automatically become part of the record of any adjudicatory proceeding on that
application.
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APPEARANCES
Dean R. Tousley, Washington, D.C., for the intervenor New England Coalition
on Nuclear Pollution.
Thomas G. Dignan, Jr., and Deborah S. Steenland, Boston, Massachusetts,
for the applicants Public Service Company of New Hampshire, et al.
Gregory Alan Berry for the Nuclear Regulatory Commission staff.

MEMORANDUM AND ORDER
fur a third time, we are confronted with a challenge to the Licensing Board's
treatment of the issue of the environmental qualification of the RGSS coaxial cable used for data transmission in the Seabrook nuclear power facility's computer
system. fur a third time, we conclude that that treatment did not appropriately
dispose of the matter•.fur a third time, therefore, we are constrained to return
the issue to the Licensing Board for further consideration.
A.I. We first summarize the tortuous evolution of the RGSS cable issue in
this proceeding. The issue had its genesis in Contention I.B.2 of the intervenor
New England Coalition on Nuclear Pollution (Coalition), which asserted that
the applicants had not satisfied General Design Criterion (GDC) 4 in Appendix
A to 10 C'p.R. Part SO. GDC 4 requires that
[s]tructures, systems, and components important to safety shall be designed to accommodate
the effects of and to be compatible with the environmental conditions associated with normal
operation, maintenance, testing, and postulated accidents, including loss-of-coola:ll accidents.

As litigated, the contention focused upon the capability of electrical equipment subject to GDC 4, including RGSS coaxial cable, to continue to perform
its intended function for such period after an accident as might be necessary i.e., whether the equipment is "environmentally qualified."
The Commission's regulations identify several permissible methods for demonstrating that an electrical component is environmentally qualified.1 In the
case of RGSS coaxial cable supplied by International Telephone and Telegraph
Corporation (ITT), the applicants chose the method of "[t]esting a similar item
of equipment with a supporting analysis to show that the equipment to be
qualified is acceptable.''l Specifically,' the applicants relied upon the results of
1 S.. 10 c.F.R. 50.49(C).
210 c.F.R. 50.49(0(2).
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tests performed on ITT RG59 coaxial cable to demonstrate the environmental
qualification of the RG58 cable. Those tests, described in a particular equipment
qualification file (EQF) prepared for the applicants, included measurement of
both (1) the insulation resistance of a cable specimen during its exposure to
an adverse environment (insulation resistance test); and (2) the leakage current
during the application of a high alternating current voltage to the cable following
its exposure to an adverse environment (high-potential test).3
On March 25, 1987, the Licensing Board issued a partial initial decision
in which it authorized the issuance of a license for low-power operation (up
to five percent of rated power) for Unit 1 of the Seabrook facility subject
to certain conditions.' In that decision, the Board found, inter alia. that the
justification for environmental qualification of the RG58 cable by comparison
with the tested RG59 cable was adequately documented in the applicants' EQF.s
The only specific evidentiary basis provided by the Board for its finding that the
RG58 and RG59 cables possessed the requisite similarity, however, was a letter
contained in that EQF from the cable vendor to Seabrook's architect-engineer
and constructor.Ci
On its appeal from the Licensing Board's March 25 decision, the Coalition
challenged the Board's determination that there had been an adequate demonstration of the environmental qualification of RG58 cable. In an October 1 decision, we agreed with the Coalition that the letter referenced by the LicenSing
Board was insufficient to establish the environmental qualification of the RG58
cable.' In that letter, the cable vendor stated simply that the RG58 and RG59
cables have "similar construction details" and that it was "confident" that the
RG58 cable "would have been approved" had it been tested.' On the face of
it, this terse statement appeared difficult to square with the fact that the RG59
cable insulation is 50 percent thicker than the RG58 cable insulation.9 That consideration led us to return the matter to the Licensing Board with instructions to
point to additional support in the existing record for its finding that the RG58
cable is environmentally qualified or, failing that, to take further evidence on
the issue,1°

3 Sec Coalition', Exhibit 4, Electrical Equipment Qualification FIle No. 113-19-01, Reference

2.

Qualification

Tests of Electrical Cables in a Simulated Steam-Line-Break and Loss-of-Coolant-Accidcnt Enviraunent: 100Day Duraticn RG-11/u and RG-S9/u Coaxial Cables.
4 Sec LBP-87-10, 25 NRC 177.
SId. at 211.
Cild. at 210. Su Coalition', Exhibit 4, Reference 4, Letter from Joel T. Sibley, m, \0 George Morris, United
Enginccn & ConstruClon (Fcbruuy 11, 1983).
7 Su ALAB-87S, 26 NRC 251, 269-71 (1987).
8 Co.lition'. Exhibit 4, Reference 4.
91d., Reference I, United Engineers & Constructors Spccilication for Specialty Cable, Spccilication No. 9763006-113-19, AppcndU A at AI-A2.
10 ALAB-87S, 26 NRC at 271.
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On October 16, the Licensing Board issued a memorandum in which it
advised us that, in its judgment, there was no need to supplement the record.ll
This was so, we were told, because the EQF demonstrated that the dimensional
differences between the ROSS and ROS9 cables are of such little importance
that the test results for the ROS9 cable could serve to qualify the untested ROSS
cable. fur that conclusion, the Board relied on two separate pieces of information
that had not previously been discussed by it. The first disclosure was to the effect
that the specified operating requirement for the insulation resistance of the ROSS
cable is lower than that for the ROS9 cable.u The Board consequently believed
that "the predicted performance of the smaller ROSS cable under conditions of
environmental qualification testing would be proportional to the lower required
operating resistance of its insulation."13 Second, the high-potential test of the
ROS9 cable (wherein the magnitude of the voltage applied to that cable was
based on its insulation thickness) yielded satisfactory results.14 As the Board
saw it, had the ROSS cable undergone a like test, similar results would have
been obtained.1S
In commenting on the Licensing Board's October 16 memorandum, the
Coalition criticized the Board's theory regarding the proportionality of insulation
resistance requirements and insulation thickness of ROSS and ROS9 cable.16 In
this connection, the Coalition pointed to other information in the EQF that
cast substantial doubt upon the validity of the theory}1 Based on these and
other concerns, the Coalition maintained that the issue of the environmental
qualification of the ROSS cable required a further adjudicatory hearing.18
For their part, the applicants made an endeavor to support the Licensing
Board's proportionality theory.19 Proceeding on an entirely new tack, however,
they went on to assert that, even if that theory proved unavailing, the ROSS
cable should be deemed environmentally qualified because it serves no function
in the mitigation of the consequences of an accident.10 Rather, according to the
11 S66 Memorandum to the Appeal Board (October 16, 1987, unpublished) lhereinaftcr,Liceming Board October
16 Mernonndum) .t 4.
11 &6 Coalition'. Exhibit 4, Reference 1,ICCtion 2.6.1.2 It 5·6.
13 l..iceming Board October 16 Memorandum .t 3.
14 &6 Coalition'. ExluDit 4, Reference 2 at 2, 13.
15 S66l..iceming Board October 16 Memorandum .t 34.
16 &. New England COIl!ition on Nuclear Pollution', Supplemental Memorandum Regarding Environmental
~aliJication mROS8 CoaxW Cable (November 4, 1987) .t 3.
1 Id..t

3-4.

181d. .t 7. The Coalition also put forth • new concern th.t the ROS9 cable might not be environmentally
qualified. Id. .t 6. We denied. however, that Intervenor'. aubsequent motion to ftOOPen the record to .dmit • new
contention challenging the envirmmental qualification of the RGS9 cable. ALAB·886, rT NRC 74 (1988).
19 S•• App1icaru' Reaponae Reguding Envimrunental Qualification afRO-58 Coaxial Cable (November2S, 1987)
[hereinafIcr, Applicant&' November 2S Rcapome) .t 4. Notwithsunding their auanpt to defend the Licensing
Board'. theory, the .pplicanu atated that operating insulation mlistance values should not be considered IS
.cceplance criterla foc .ccident conclitiona.ld. .t 9.

20 /4..t 3.
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applicants, such cable need withstand an adverse environment only to the extent
necessary to ensure that that cable does not compromise the safety function of
other components.21 Oiven this claimed fact - said to be established by the
documentation in the EQF of a telephone conversation concerning color-coding
of electrical cable used at Seabrook22 - the applicants insisted that acceptable
performance of the ROSS cable should be measured by its ability to avoid a
~atastrophic failure during its exposure to an adverse environmenl2J As the
applicants saw it, the results of the high-potential test performed on the ROS9
cable, standing alone, demonstrated that the ROSS cable meets that standard.24
Unlike the applicants, the staff expressed disagreement with the Licensing
Board's proportionality theory.2S Nonetheless, it concurred in the ultimate conclusion reached by the Board in the October 16 memorandum.26 In this connection, the staff supplied us with a new affidavit of Harold Walker, who had served
as a staff witness on the environmental qualification issue during the hearing that
preceded the partial initial decision. In that affidavit, Mr. Walker adopted the
applicants' thesis that the ROSS cable performs no accident mitigation function
(and made a passing reference to the telephone conversation that the applicants
offered in support of that thesis).27
In responding to the submittals of the applicants and the staff, the Coalition
asserted, inter alia. that (1) there is no explanation in the memorandum
summarizing the telephone conversation respecting why certain color-coded
cables do not serve an accident mitigation function; (2) the memorandum does
not clearly establ~h that the cables addressed in the telephone conversation
include the ROSS cable; and (3) equal uncertainty exists respecting why, if the
ROSS cable does not perform a safety function, the EQF specifies operating
insulation resistance requirements for iL28

21 Ibid. AI we inteJpret the applicants' argument, the data tnnsmitted by the ROS8 cable 10 the facility'l computer
IYstem are net ftlIjuired during an accident. The ROS8 cable must be environmentally quaIiJied. however, 10 the
extent necessary 10 ensure that the cable will net degrade 10 severely as 10 preven1 (e.g., by causing a fire) other
;r.!pment from performing ils ..fety function.
See Coalition', Exhibit 4, Reference 6. Record of Convets.tion from N.K. Woodward, Jmpell Corpontion, 10
C.D. Greiman. United Engineem &. Constructors. reproduced in the Appendix to this opinion. Mr. Woodward also
served as a witncss for the applicants in regard 10 environmental quaIiJication of dcctricaJ. equipment. Su Tr. 344.
2J Su Applicants' November 2S Response at 3.
24 1d. at 3-S.
2S Su NRC Staff Response 10 Memorandum of Licensing Board and New England Coalition on Nuclear
Pollution Regarding Environmental QuaIiJication of RO-S8 Coaxial Cable (December 11, 1987) [hereinafter.
Staff', December 11 Responselat S.
261d. at S-6.
Z7 Id.. Affidavit of Harold Walker It 3, 6.
28 Su New England Coalition on Nuclear Pollution', Reply 10 Applicants' Response Reganling Envirmmental
QuaIiJication of RO-S8 Coaxist Cable (December 10, 1987) at 2-3; NECNP Response 10 Staff Reganling
En~ironmental QuaIiJication of RG-S8 Coaxist Cable (December 23, 1987) at 4-S.

345

On consideration of the divergent views of the parties, we concluded in
ALAB-882 that another remand was in order.29 For the reasons there set forth, we
agreed with the Coalition and the staff that the Licensing Board's proportionality
theory was flawed. We further directed that Board to examine in the first instance
the dispute between the parties with regard to whether the evidence established
that the ROSS cable performed no accident mitigation function, so that, standing
alone, the ROS9 cable high-potential test results would suffice. If the Board
found the record at hand to demonstrate clearly that the applicants and the staff
have correctly identified the role of the ROS8 cable in an accident environment,
it was to explicate the basis for the finding. Otherwise, there would be a need for
additional evidence on the question whether the R059 cable test results could
serve as the foundation for the environmental qualification of the ROS8 cable.3o
2. Apparently, the Licensing Board saw no need to obtain any further
development of the views of the parties on the matter remanded to iL For, without
providing an opportunity for such development (let alone soliciting additional
submissions), the Board issued a memorandum on March 2 in response to the
ALAB-882 remand. We are told that
there is adequate evidence in the record, as averred by the Applicanu and NRC Staff, to show
that full enviroornental qualification of cable RG·S8 is not required, that the high·potential
withstand test if all that is needed to demonstrate iu enviroornental qualification, and that
the successful enviroornental qualification of cable RG·S9 can serve to qualify the untested
RG·S8 cable by comparison.31

In arriving at this determination, the Board accepted the telephone conversation,
as memorialized in the EQF, as evidence that the ROS8 cable has no accident
mitigation function.32 It also alluded to the fact that the Walker affidavit had
made (albeit without explanation) a like claim.33
Unfortunately, however, the Licensing Board failed to illume the foundation
for its apparent rejection of several Coalition arguments that were previously
presented to us and very well might have been explicitly renewed before the
Board had supplemental submissions been allowed. Indeed, there is little, if any,
mention in the Board's March 2 memorandum of the Coalition's insistence last
December that (1) the foundation for the crucial representation in the telephone
conversation (as memorialized in the EQF) remains unexplained; (2) it is not
clear that the representation was intended to include ROS8 cable within its ambit;
and (3) the EQF likely would not have set forth operating requirements for ROS8
29 s~~ TI NRC 1 (1988).
30 It!. It 4-5.
31 Memorandum 10 Appeal BoanI on Environmental Qua1iJication of Coaxial Cable RO·S8 (March 2. 1988,
!l!IPUb1ished) [hc:rcinaficr, Licensing BoanI March 2 Memorandum] It 2·3 (emphasis in original).
32 1d. It 4-S, 8.
331d. It S.
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cable insulation resistance had that cable been deemed to possess no accident
mitigation function. 34
3. In a March 22 submittal invited by us,3.5 the Coalition takes exception
to the Licensing Board's determination in the March 2 issuance.36 That intervenor renews its insistence that the memorandum documenting the telephone
conversation concerning color-coding of electrical cables does not provide an
adequate evidentiary basis for establishing the environmental qualification requirements for the ROSS cable. As before, the Coalition questions the source of
the statement in the memorandum that certain color-coded electrical cable need
only remain intact during and following an accident.37 Rrrther, as the memorandum does not specifically mention ROSS cable or its purchase order number,
the Coalition remains unconvinced that the color-coding scheme applies to this
cable.38 Because of these and other concerns, the Coalition requests that we
once again remand the matter to the Licensing Board - this time with instructions that the record be reopened to verify the environmental qualification of the
ROSS cable.39
In a filing with us last December, the staff seemingly had endorsed, at least
implicitly, the use of the memorandum documenting the telephone conversation to demonstrate that the ROSS cable does not have an accident mitigation
function, and, thus, need only remain intact in order to be considered environmentally qualified.40 Now, however, we are told that the memorandum cannot
serve that purpose.41 Nevertheless, the staff endeavors to support the Licensing Board's outcome by pointing to excerpts from the Seabrook Final Safety
Analysis Report (FSAR).41 According to the staff, these excerpts adequately
demonstrate (when taken in conjunction with certain disclosures in the EQF)
that the ROSS cable has no accident mitigation function but, rather, need only
remain intact in the event of an accident.43 This being so, the staff maintains that
the Licensing Board correctly accepted the applicants' thesis that the results of

34 s•• supra p. 34S.
Much 3, 1988 order (unpublished).
36 See New England Coalition on Nuclear Pollution', Supplemenul Memorandum on Envirmmentsl Qualification
of RO-S8 COIxial C,ble [hen:inafter, Coalition', Mum 22 Memorandum].
37 / d. at S.
38/d. at 6.
391d. at 8.
40 See Staff', December 11 Reaponse, Affidavit of Harold Walker at 6.
41 S•• NRC Staff Reaponse to NECNP Supplemental Memonndum on Environmental Qualification or RO-S8
Cosxial Cable (April 8, 1988) [hereinafter, Staff', April 8 Reaponse]ll2.
4l/d. at 3, Attachment 2. The FSAR. which is ~an:d by or on bchalf or the applicant(.) fae an operating
license, must be submitted to the Canmission u put of the 1icense application. See 10 c.F.R. SO.34(b). It does
not, however, automatically becane part of the n:cord or any adjudicatory proceeding on Ihat application.
43 See Staff', April 8 Response at 34.
3$ See
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the high-potential test of the RGS9 cable suffice to establish the environmental
qualification of the RGSS cable.....
Upon receipt of the staff's filing, we informally inquired of its counsel
respecting whether the relied-upon portions of the FSAR are to be found in the
existing record. It turns out that, in significant measure, they are noL45 The staff
suggests that, in order to cure this deficiency, we reopen the record ourselves
to receive the material in question and to provide "all parties the opportunity to
object to the genuineness and the significance" of that material.46
Unlike the staff, the applicants endorse both the Licensing Board's March
2 determination and the reasoning underlying it41 In particular, the applicants
insist that the memorandum documenting the telephone conversation, in combination with other portions of the EQF, demonstrates that the RGSS cable does
not perform an accident mitigation function and. therefore, can be environmentally qualified on the basis of the acceptable results of the high-potential test on
the RGS9 cable.4S Further, the applicants point to the Walker affidavit previously
submitted to us as providing additional support for that thesis.49
B. As we have just seen, at every stage of the consideration of the RGSS
cable issue, we have been either favored with a new theory or referred to new
asserted evidence (or both) to justify the Licensing Board's conclusion in its
partial initial decision that that cable has been shown to be environmentally
qualified. In the first instance, the Licensing Board rested that conclusion on
a letter written by the cable vendor that had found its way into the EQF.
When we determined that that letter was insufficient to support the conclusion,
the Board produced its proportionality theory. Although endorsing that theory,
the applicants also came up with an entirely different theory of its own,
based upon another document in the EQF (the memorandum of a telephone
conversation). Now acknowledging that this document does not of itself allow
the acceptance of the applicants' current proposition that the RGSS cable has
no accident mitigation function and therefore can be deemed environmentally
qualified on the strength of the RGS9 cable high-potential test results, the staff
tells us that there is yet another document - the Seabrook FSAR - that does
provide an adequate foundation for the proposition. Regrettably, however, the
staff has also been compelled to concede (following our inquiry) that the FSAR

.... ltL at 4.

s..

45
Leaer from Edwin 1. Reis 10 tru. Board (April 14, 1988).
46 1bi4.

s..

41
App!icanu' Supplemcato1 Responso on Environmental Qualification DC RG-S8 Coaxial. Cable (April 8,
1988).
48 1tL at 6.
49 1tL at 5-6. It is WOtIhy or note, however, that tho Licensing Board n:Cused 10 consider one acgment DC the
affidavit relied upon by tho applic:an!a - that concomed with failure moclca DC the cable - on the ground that
there is 110 record cvidmce dealing with that .object. S •• Licensing Board March 2 Memorandum at 8 n.5.
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provisions it deems of particular relevance are not currently included in the
evidentiary record.
There is no good reason why the resolution of such a relatively simple and
narrow issue should have taken such a winding path and consumed so much
time of the parties and the two boards. Much of the difficulty in this regard
might have been avoided had the applicants and the staff reviewed at the outset
- and then brought to the fore at one time instead of piecemeal - all of the
available materials of possible relevance to the issue at hand. And it might well
have proven helpful had the Licensing Board sought the views of the parties
before acting on the ALAB-882 remand.so
Be that as it may, our task at this juncture is to determine whether the
Licensing Board correctly concluded that the evidence now of record adequately
establishes that "full environmental qualification of cable RO-58 is not required";
that the high-potential test is "all that is needed to demonstrate its environmental
qualification"; and that the R059 cable test results suffice for this purpose.51
In common with the Coalition and the staff, we answer that question' in the
negative. In addition, we agree with both of these parties that the resolution
of this matter requires the receipt of additional evidence. We decline, however,
the staff's invitation to receive ourselves what the staff regards as sufficient
evidence to support the claim that the RGS9 cable test results carry the day.
t. The brief memorandum of the telephone conversation upon which the
applicants and the Licensing Board rely is reproduced in full in the Appendix,
infra. It reflects that there was a discussion between employees of the Impell
Corporation (the company retained by the applicants to prepare the EQF at hand)
and United Engineers & Constructors (the Seabrook architect-engineer and constructor)52 respecting the means for identification of cables required to perform
"a safety function subsequent to accident events." According to the memorandum, the Impell representative was informed that "the different cables" in a
purchase order identified as "P.O. 113-18" and "other cable specifications" were
color-coded for that identification purpose. Specifically, those cables having an
accident mitigation function were provided an outer jacket of one of four solid
colors. If not bearing such an outer jacket (and the EQF indicates that the jacket
for the ROS8 cable is multi-colored),!I] the cable need only remain intact under

SOInsofu u the ALAB·87S mnand is cmccmed, before advancing the entirely new proportionalily theo!y the
Licensing Boud might have wlicitcd the partics' thinking on It& merit. lbd il done '0, it would have c:ncounlCled
the belief bod! the Coalition and the
thll the theo!y is lliwed.

or

!l1 S" IIIpf'tJ

nur

p. 346.

52Thc memorutdum, written by the Jmpc1l employee. enmcoosIy men to the company u
Contractors.

!I] Sf« Coalition', Exhibit 4, Reference I, Appendix A II AI.
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United Engincc:rs &;

accident conditions (i.e., in the words of the memorandum, there must be no
"shorting to ground").54
There are several manifest difficulties with the applicants' reliance upon
the memorandum. To begin with, it does not clearly appear that RG58 cable
comes within its scope. That type of cable is not specifically mentioned in
the memorandum. Further, the caption on the cover page of the EQF discloses
that the RG58 cable was not obtained by purchase order 113-18, but rather
by purchase order 113-19." For these reasons, the applicants are constrained
to ask us to assume that the reference in the memorandum to "other cable
specifications" was intended to embrace RG58 cable. We find insufficient
justification for drawing any such inference. In this regard, it is noteworthy
that, notwithstanding the weight they now attach to it, the applicants have never
sought to have the memorandum sponsored by one or the other of the participants
in the telephone conversation - either of whom presumably could eliminate
any room for doubt respecting the scope of the discussion of color-coding for
identification purposes.
The lack of sponsorship of the memorandum takes on still greater significance
when other portions of the existing record are examined. Among other things, it
appears from the Harsh Environment Equipment List contained in the EQF that
all cables covered by the EQF (and that includes the RG58 cable) are within
Operability Code A and thus, according to the testimony of applicants' witness
Joseph.M. Salvo, serve a safety function. 56 To the same effect, the report of a
pre-audit review of a number of equipment qualification files placed all of the
cables in the EQF covering the RG58 cable in Operability Code A.57 Yet, in the

case of many other such files, the report put some of the equipment addressed
in the file in category A and the balance of the equipment in lesser categories
(i.e., B or C).58

54 AI we undcatand Ihe use of the phrase in !he memorandum. a wire "ahorts 10 ground" if there is a canpletc
breolcclown m is. inau1ation reoimnce wilh the possible conscquCZlCe Ihat the CIIn'CIIt pauina Ihroush it would
impair the pc:f'onnancc mcanponcnts havins an accident roitisation function.
5j On !his ICCft, the RCOrd disclOlC8 Ihlt purchase order 113-18 involved cable .upplied by a wndor other than
S •• Salvo•• , til.• fot Tr. 357, at 7.

m.

56Tr.387-88.
57 &. Coalition', ExIu"bit 13, Notcsnm from M. Trojovsky. EG&O Idaho. 10 It Wal1ter. NRC (Fcbruuy 21, 1986),
forwudins Prc-Audit Review Ihe Seabrook Station Equipment QualiJication Prosmn at 16. The subsequently
issued audit teport lirnilarly did n~ provide any indication of a classification leas Ihan Operability Code A fot
Ihe ROSS cable. S•• Coalition', Ealribit 12, Lcucr from C.F. Obenchain. EG&O Idaho, 10 M Curington, NRC
(March 31. 1986). forwarding Audit of the Envirorunc:ntal Qualification of Safety-Related Electrical Equipment
fot the Seabrook Station (Much 1986) at 32, 53.
51 S•• Coalition', Ealribit 13 at 8. 9, 11, 13-22, 24-31.
AI previowly n~, at an earlier iliac the Coalition raised a question =pcctins why, if Ihe ROS8 cable docs
n~ pc:f'orm a wcty function, Ihe EQF included opcratina insulation resistance requin:mcnts fot iL Su IlUpTd
pp. 346-47. Althoush, u alao n~ (rupra p. 345), Ihat question WI' not add=sed in Ihe Licc:nsina Board',
March 2 memorandwn, it hu not been renewed in Ihe Coalition', mOlt recent filing wilh us. In the circwnstanccs,
it is not clear whcthc:r Ihe Coalition intend, 10 pursue Ihe poinL

m
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2. The short of the matter thus is that the Licensing Board erred in relying
upon the memorandum of the telephone conversation to establish the environmental qualification of the ROSS cable. As the Coalition correctly observes,
before attaching any (let alone controlling) weight to that memorandum, the
Board should have insisted that it be sponsored by a witness in a position both
to attest that ROSS cable is within its scope and to explain the basis for the
representation in the memorandum regarding the color-coding scheme.59 Any
such explanation would, of course, have had to come to grips with the possible
inconsistency between that representation (assuming that it was intended to extend to ROS8 cable) and the other record evidence to the effect that the ROSS
cable is capable of performing a safety function.
In the circumstances, we are compelled once again to conclude that neither the
Licensing Board nor any party has brought to light any evidence of record that
might adequately support the Board's finding that the environmental qualification
of the ROS8 cable has been established. There being no conceivable good reason
to allow either the Board or the parties yet another opportunity to comb the
existing record in search of such evidence, the appropriate course is clear:
that finding, as set forth in the March 25, 1987 partial initial decision and
repeated in subsequent Board memoranda. must now be vacated and, to the
extent dependent upon that finding, the decision reversed. Oiven this mandated
disposition, we agree with the Coalition that the next step should be a further
evidentiary exploration of the ROSS cable issue.60
The staff's suggestion that we preside over that exploration is not without
its attraction. As earlier noted, the litigation of this issue has already consumed
too much time. And were we to talce the additional evidence ourselves, the final
curtain might be rung down at an earlier date.
Absent truly exceptional circumstances, however, we should not impinge
upon the Licensing Board's role as the initial fact finder in NRC licensing
proceedings. In this instance, and despite our desire to have the ROS~ cable
issue resolved without further unnecessary delay, we cannot say that such
circumstances are present.61 Accordingly, we once again remand the matter to
the Board below. In the interest of the prompt development of an adequate record
on the issue, however, we provide some additional guidance to the Board.

59 C{. Duke Power Co. (William B.

McGwre Nuclear Statim, Units 1 and 2), ALAB-669, IS NRC 453, 411

~982).

Su Coalition', Much 22 Memorandum at 8.
61 The Licensing Board responsible for the resolution of the msite emergency planning and ...fety issues atill
hu oIher remanded issues before iL S6e ALAB-87S, 26 NRC at X1S (steam generator lUbe integrity and cooling
system debris); ALAB-883, X1 NRC 43 (1988) (public emergency notification in the Massachusetts portion of the
Seabroolc plume exposure pathw.y emergency planning zane). It does not now .ppear th.t the ALAB-883 zanand
will be loon completed.
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In the present posture of the matter, two questions are crucial to the examination on the remand. First, does the RG58 cable have an accident mitigation
function in its intended use as part of the facility's computer system? Second,
if the RG58 cable has no such function, does it follow that the RG59 cable
high-potential test results establish that the cable is environmentally qualified so
long as it is used exclusively for data transmission in the computer system?62
AU new evidence on these questions - whether accompanying a motion for
summary disposition or introduced at a hearing63 - must be sponsored by a
competent affiant or witness.64
In addressing the first question, the parties undoubtedly will wish to take
into account the revelation in the existing record that the RG58 cable has been
placed in a classification reserved for components having a safety function.6.5
This consideration mayor may not cut against the insistence of the applicants
and staff that, in its intended use in the facility's computer system, the cable
lacks an accident mitigation function. The new evidence might show, for
example, that its Operability Code A classification had other possible uses
of the cable in mind. But if it involved an accident mitigation function, no
such alternate use would be permissible on the strength of a finding (assuming
one is made on the remand) that the cable is environmentally qualified when
employed in the computer system solely because. in that capacity. it need only
remain intact in the event of an accident Stated otherwise, before a nuclear
facility uses for a particular purpose a component subject to the environmental
qualification requirements, it must be demonstrated that that component meets
those requirements when so employed.
For the foregoing reasons, the March 25 partial initial decision. LBP-87-10,
25 NRC 177, is reversed to the extent that it found that the environmental
qualification of the RG58 coaxial cable had been established. That issue is
61 We appreciate that ALAB·882 could be read to imply that this queatim required an affirmative answer. S"
supra p. 346. But the Coalition h .. now IUggested (in its March 22 memonndum at 7) that shorting to ground
might nO( be the only failure mode by which the RGS8 cable could compranise the we!)' function of other
components. If there is merit to that luggestim. the RGS9 high·potential telt JeSults might well not demonstrate
that the RGS8 cable is environment.aIly qualifiod. Inasmuch as the applicants and ataff are being provided with
yet another opportunity to establish that the RGSS cable is enviraunc:ntal1y qualified, fairness dictates that the
Coalition be allowed to pwsue the IUggestim on the remand.
61 Our reference to the possibility that a lUmmuy dispooitim mruon might be liIed ahould not be wen as
implying any belief respecting whether auch a motion would be wanantod.
64 Presumably, the new evidence will include the portims of the Seabrook FSAR to which the ataff refem:d
in its April 8 filing with us. S66 ,upra p. 347. See aLro Southern Califomia Edison Co. (San Onofte Nuclear
Gencnting Station, Units Z and 3), ALAB·717, 17 NRC 346, 366-67 (1983), uIf'd, Carmtlof Y. NRC. 742 F.2d
1546 (D.c. Cir. 1984), em. tUllUd, 471 U.S. 1136 (1985). We intimate no opinim, of eoune, on whether
those portic:na IUpport the propositim for which they have been offered. In passing upon their dgnifieanee, the
Licensing Board should, W6r alia, consider the nature and extent of the applicants' obligations in ..tidying the
environmental qualification provisions found in aectim 8.3.1.4 b.1 (d) of the FSAR
6.5 S66 supra p. 350.
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remanded to the Licensing Board for further proceedings consistent with this
decision.66
It is so ORDERED.
FOR TIIE APPEAL BOARD

C. Jean Shoemaker
Secretary to the
Appeal Board

66 In the absence
any Indication ~ the CQ1truy, we have assumed In this clccisi.on that t.'lc applicants have
no present Interest In IUbjcctlng the ROSS cable itaclf 10 1Uc:h testa II might establish dircc1ly its full or limited
cnvimnmcntal qualification. Although, II we have seen (.rupl'd pp. 342-43), Commiuion regulatiOl1l permit the
cmtInued rc1ianc:e upat the ROS9 cable teat mniliI for whatever c:onc1usiOl1l those mniliI might IUppOr1, needless
10 lIy thcno is nothing In our clcc:isim that would preclude the applicants, if 10 Inclined, from now changing
clircctionl and c:a1ling for the tcatlng of the ROSS cable.
In our prior mnand the ROS8 cable islUe, we Indicated that, if ncccsauy, the Licensing Board is 10 decide
whether low·power operation of the Seabrook facility must await the ultimate resolution
the issue. See ALAB·
882, XI NRC at 5 n.14. At the present time, IUCh a dctcrmlnatim is W1I1cccasuy. This is because, unless the
Commission should cthcrwise clliect, low·power operation is precluded In any event pending the resolution
the
public emerxmcY notification issue mnanded in AU\B-883. See XI NRC at 54. ~ earlier obsClVed (slipi'd note
61), it may be lane time before that reao1ution is achieved.

or

or

or

or
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APPENDIX
New England Coalition on Nuclear Pollution's Exhibit 4, Rererence 6

Record of Conversation
File: 0570'()32·1661
Copy: GRahner
ABlswss
GMoore
DGhosh
RBergeron (PSNH)
WClouller (YAEC)
Telephone _ _ D Meetlng_ 0 Other
To: C.O Greiman
From: .Nioj$
.......W
.......
o""od...,w
....ar
...d""-__
fV-'-~:;;:IIo-_ _
Company: United En~ineeTS & Contractors Phone No.: 215-422-3222 Date; 10(8(85
Subject: Seabrook EO: P.O. 113-18
Summary of Con versa lion:

o

------4J-rt:'''=F--+--

Chuck and I discussed how lmpell can identify which of the different
cables in P.O. 113·18 and the other cable specifications are
connected to equipment which must perform a safety functon
subsequent to accident events.
The color coding of the outer jacket as defined in UE&C separation
documents enables this determination. Specifically, outer jackets
with the single solid color of red, white, blue, or yellow
designates cables for which performance requirements such as 1.R.
and accuracy must be met during environmental qualification. Cable
of other colors or color schemes must remain intact (e.g. no
shorting to ground). However, all Class IE cables as defined by the
Specification must be environmentally qualified.
Chuck will forward a copy of the UE&C separation document which
defines these color schemes so that it may be included in the EQFs.
NKW/jm
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Cite as 27 NRC 355 (1988)

LBP-88-9

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION
ATOMIC SAFETY AND LICENSING BOARD
Before Administrative Judges:
James P. Gleason, Chairman
Dr. Jerry R. Kline
Frederick J. Shon

In the Matter of

Docket No. S0-322-0L-3
(ASLBP No. 86-S3S-04-0LR)
(Emergency Planning)

LONG ISLAND UGHTING
COMPANY
(Shoreham Nuclear Power Station,
Unit 1)

April 8, 1988

In this Memorandum the Licensing Board provides its written opinion and
amplification of previous orders denying Applicant's motions for summary
disposition and providing guidance on NRC's new rule concerning a utility
emergency response plan (10 C.F.R. § 50.47(c)(l)).

RULES OF PRACTICE:

COMMISSION GUIDANCE

In new rule (10 C.F.R. § 50.47(c)(I»), the Commission not only incorporates
doctrine that noncooperating governments will provide their best efforts in
responding to a radiological emergency but amplified and clarified doctrine
enumerated in a related decision (CLI-86-13, 24 NRC 22 (1986».
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RULES OF PRACTICE:

COMMISSION GUIDANCE

The new rule reinforces judgment that licensing boards' responsibility is to
ensure that utilities' emergency plan supported by a ·'best-efforts" response from
state and local governments meets the test of adequacy under Commission Rules
and Regulations.

RULES OF PRACTICE:

REGULATORY ASSUMPTION

The new rule places a responsibility on state and local governments to
produce, in good faith, some adequate and feasible response plan that will be
relied on in the event of an emergency or it can be assumed that a utility's plan
will be utilized by Intervenors.

EMERGENCY PLANS:

INTERPRETATION

The absence of state and local governments' participation in emergency
planning cannot be viewed as an absolute impediment to licensing a substantially
completed nuclear plant as that would result in a de jure veto power in the hands
of local officials over the operation of nuclear electric facilities.

RULES OF PRACTICE:

UTILITY EMERGENCY PLANNING

The fundamental purpose of the new rule is to provide criteria for evaluating utility-prepared emergency plans in cases where, in fact, state and local
governments do not participate in such planning.

RULES OF PRACTICE:

INTERPRETATION

In light of the new rule's sole purpose, it is not credible that the Commission
intended the phrase Uit may be presumed • •• state and local officials will
follow the utility plan" (to C.F.R. § 50.47(c)(l)(iii» that licensing boards could
arbitrarily decide that such governments need not respond to any plan or at all.

RULES OF PRACTICE:

INTERPRETATION

There is no conflict between Appendix E and the new rule since the new
rule's provisions are interpreted as applying to both 10 C.F.R. § S0.47(a) and
Part 50, Appendix E.
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RULES OF PRACTICE:

REGULATORY ASSUMPTION

Commission guidance makes. clear that nonparticipating governments are not
expected to specify in complex detail responsive measures that will be provided
in an emergency. However, unless such a plan is produced and evaluated for
adequacy, it will be assumed that the utility's plan will be utilized.

MEMORANDUM
(Extension of Board's Ruling and Opinion on LILCO Summary
Disposition Motions or Legal Authority (Realism) Contentions
and Guidance to Parties
on New Rule 10 C.F.R. § SO.47(c)(I»
,
The Board herein furnishes its written opinion and amplifies its Confirmatory
Memorandum and Order denying motions filed by the Applicant (LILCO) for
summary disposition of Contentions 1,2, 4,5,6,7,8, and 10. The Confirmatory
Order was issued on February 29, 1988. Two LILCO summary disposition
motions filed the same date, as those referred to here, December 18, 1987, have
been considered in separate rulings.1
The basis supporting the motions for summary disposition of the legal authority contentions is the best-efforts assumption embodied in the Commission's
new,rule, 10 C.F.R. § 50.47(c)(I). That regulation provides that where an applicant for a nuclear utility operating license initiates its own emergency plan as a
result of nonparticipation by state and/or local governments, the NRC will make
an evaluation of the plan's adequacy and ''will recognize the reality, that in an
actual emergency, state and local government officials will exercise their best efforts to protect the health and safety of the public." 10 C.F.R. § 50.47(c)(I)(iii).

I.

mSTORY

The current motions were reviewed in the wake of a plethora of filings, arguments, and legal challenges concerning the Applicant'S legal authority to exercise certain emergency activities. This was the third consideration of summary
disposition of the contentions, the motions for which have been raised amidst
related developments of a court decision, licensing board rulings and orders, an
appeal board decision, a Commission remand, and regulatory changes. Since
this Memorandum provides additional guidance to the parties on the Board's

1s.. Baud OrdCDI of Mm:h 3, 1988 (unpub1ishcd), m LD..CO', Summl.J)' Dispoaition Motim of Contentions 1·
10 wilh RlZpect \0 10 C.F.R. § SO.47(c)(1)(i) and (ii), and March 11, 1988 (unpublishcd), on Summl.J)' Dispoaitim
Motim of Contentions I, 2, and 9 - ImmatcrWity.
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interpretation of § 50.47(c)(I) and its applicability to the present proceeding, in
addition to the rationale for our previously announced decisions on the summary
disposition motions, we set forth, preliminarily, in an abbreviated account, the
evolution of the legal authority and realism issues.l
Ten contentions were filed originally by Suffolk County (Intervenors) challenging the legal authority of LILCO to carry out certain emergency planning
functions.' In the first motion for summary judgment of these contentions (August 1985), LILCO argued their approval on grounds, inter alia, that in a real
emergency, the State and County would respond (realism theory). In a declaratory action filed by the combined Intervenor Governments (New York State,
Suffolk County, and Town of Southampton), the New York State Supreme Court
of Suffolk County on February 20, 1985, ruled that Lll.CO did not possess legal authority to carry out its proposed emergency plan functions. In a Partia1
Initial Decision, LBP-85-12, 21 NRC 644 (1985), the Licensing Board rejected
Lll.CO's realism argument on grounds, inter alia, that any governmental response would be uncooperative, uncoordinated, and ad hoc, the opposite of
what is contemplated in an adequate emergency plan under the regulations. After
an Appeal Board affirmance of the Licensing Board decision, the Commission
reversed and remanded the ''realism'' issue. The Commission accepted LILCO's
realism argument and indicated that flexibility was called for in considering a
utility emergency plan and that since State and local governments would be
obligated to assist in an emergency at the Shoreham facility, a ''best-efforts''
response by the Governments utilizing the LILCO plan could be assumed. The
Commission stated, however, that it would not assume that such a "best-efforts"
government response would be adequate. The Licensing Board was directed
to reconsider the matter in light of the Commission decision, taking additional
evidence where necessary to augment the existing evidentiary record. See CLI86-13,24 NRC 22 (1986).
The Licensing Board, in again rejecting new summary disposition motions
on the legal authority issues, interpreted the Commission's ruling in CLI-86-13
as not making indisputable what the participation of the Governments would
be and leaving open to question whether the Government response would
meet regulatory requirements. LILCO's second summary disposition motion was
denied on grounds of an alleged lack of familiarity by State and local government
2The term "legal authority" rcf'... to IH.CO'. authority to implement ceru.in dementa of ita p!ans, and the word
''Iea1ism'' to lllCO'. defcrue thaI, in an emergency, atatc and local oflicills wcu1d rcapond.
'Two of the len COI1lentions, one dealing with posting tnflic.ignJ (Contention 3), and the other with diapensing
fuel (COIIIention 9) have been previously resolved. The remaining conlentions cover the following ueu:
Conlention I, cfuccting traffic; ConIention 2, traffic control including blocking roadwaya; Conlention 4, mnoving
ObmuctiOlll from public roadwaya; ConIention 5, activating oirens and broadcasting EBS messages; ConIentioo 6,
recanmendationa and decisions 00 protective actions; Conlention 7, m:ommendationa and deciaions on ingestion
exposure pathway; ConIention 8, ~dationa and dc:ciaiOlll on n:covcry and reentry; and Conlention 10,
acccas control of E.PZ pcrimc:tcr.
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personnel with the emergency plan, a lack of legal authority in LILCO to carry
out the contested emergency functions, and a void in the record of what the
Governments' response would be in an emergency. TIle Board did find on the
basis of uncontested allegations of fact that the Governments possessed the
physical capability to respond. in the areas being contested, in the event of an
emergency. See Board Memorandum and Order, September 17, 1987, LBP-8726, 26 NRC 201, 225.
In denying a LILCO motion for reconsideration, the Licensing Board stated
that (1) the Applicant was not able to rely at that time on the then-proposed rule
(which later became § 50.47(c)(I» stating that the proposed rule was different
than the law of the case set down by the Commission in CLI-86-13; (2) the
Licensing Board had not improperly applied Cuomo v. LILCO which held, inter
alia, that the Government was prohibited from delegating its police power,
and (3) the Governments' assertions in the evidentiary record that they would
not implement LILCO's plan, would not respond in an emergency in concert
with LILCO, and would not rely on its recommendations or authorize it to
perform contested functions made it an open question of how the Governments
would actually respond and whether that response would be adequate. The Board
indicated that it was not ruling at that time on which party carried the burden
of proof on the question of the adequacy of the Governments' response. Board
Memorandum and Order, October 29, 1987 (LBP-87-29, 26 NRC 302).
On the same date (October 29, 1987), the Commission issued the new rule
amending § 50.47(c)(I), which became effective December 3, 1987. The rule,
intended to give effect to emergency planning provisions passed by Congress
in 1980, provides a procedure for approving a utility-only emergency plan
when state and/or local governments decline to participate in developing such a
plan. The rule provides that where an applicant's noncompliance with regulatory
standards is the result of nonparticipation by state and/or local governments
and where the applicant has made a sustained, good-faith effort to achieve
government participation, including furnishing of copies of the plan, and the
applicant's plan is found to provide reasonable assurance that public health and
safety are not endangered by the facility's operation, an operating license can
be issued.
The Commission provided guidance in the new rule, that in an actual emergency, state and local officials would generally follow the utility plan. However,
this presumption is rebuttable by, for example, a good-faith and timely proffer
of an adequate and feasible state and/or local emergency plan that would in fact
be relied on in an emergency.
In connection with the issuance of CLI-86-13 and the new rule, the Licensing
Board requested responses from the parties on the issues to be decided under
the Commission's remand and the effect of the rule on that proceeding. See
unpublished Board Memoranda and Orders to the Parties on October 8, Novem-
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ber 9, and December 23, 1987. In the interim, Lll.CO filed yet another round
of summary disposition motions on the remaining legal authority or realism
contentions. The Board has communicated, through a telephone conference on
February 25, 1988, our decision denying Lll.CO's motions, and the foundation
for this action is submitted below. We address herein our review of the various
procedural responses requested from the parties' and our interpretation of the
:Qew rule for purposes of amplifying previous guidance to the parties on the
remaining realism contentions.

II.

GUIDANCE AND INTERPRETATION OF NEW RULE

In a Memorandum issued on October 8, 1987, the Licensing Board requested,
as indicated above, the parties' specification of the issues and questions to be
addressed under the Commission "realism" remand of CLI-86-13. The parties
also addressed. pursuant to a Board Order of November 9, 1987, the effects of
the new rule on the Commission's remand. The parties also filed responses to
a Board request of December 23, which sought their interpretation of the word
"may" in the phrase "may be presumed" as used in 10 C.F.R. § 50.47(c)(1)(iii)
as well as the rule's applicability to Appendix E of 10 C.F.R. Part 50.
Section 50.47(c)(1) reads as follows:
(cXl) Failure to meet the applicable standards set forth in paragraph (b) of this section
may result in the Commission declining to issue an operating license; however, the applicant
will have an opportunity to demonstrate to the satisfaction of the Commission that deficiencies
in the plans are not significant for the plant in question, that adequate interim compensating
actions have been or will be taken prcmplly, or that there are Olher compelling reasons to
permit plant operation. Where an applicant for an operating license asserts that its inability to
demonstrate compliance with the requirements of paragraph (b) of this section results wholly
or substantially from the decision of state and/or local governments not to participate further
in emergency planning, an operating license may be issued if the applicant demonstrates to
the Commission's satisfaction that:
(i) the applicant', ability to comply with the requirements of paragraph (b) is wholly or
lubstantially the result of the non-participation of state and/or local governments.
(ii) The applicant has made a sustained, good faith effort to secure and retain the
participation of the pertinent state and/or local governmental authorities, including the
furnishing of copies of its emergency plan.
(iii) The applicant's emergency plan provides reasonable assurance that public health
and safety is not endangered by operation of the facility concerned. To make that finding,
the applicant must demonstrate that, as outlined below, adequate protective measures can
and will be taken in the event of an emergency. A utility pIan will be evaluated against the

4Refc:rences are to responses received fran parties on October 30, 1987, cmceming views on Cc:mmission cu86-13 Remand (Responses), to IIlpplcmenu.l. brief. m:eived on November 17, 1987, on the new rule (Supplemental
Briefs), to replies en other panies' filings en November Z7 and 30 (Replies) and to Briefs or lanuary IS, 1988,
COIIc:enUng interpretatien or the word "may" and applicability of Appendix E to the new rule (Briefs).
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.ame pLmning .tandards applicable to a ,tale or local plan, as lilted in paragraph (b) of
this section, with due allowance made both for (1) those elemenu for which ,tale and/or
local non-participation makes compliance infeasible and (2) the utility'. measures designed
to compensate for any deficiencies resulting from state and/or local non-participation. In
making iu determination m the adequacy of a utility plan, the NRC will recognize the
reality that in an actual emergency, state and local government officials will exercise their
best ereom to protect the health and safety of the public.
The NRC will determine the adequacy of that expected response, in ccmbination with
the utility's compensating measures, on a case-by-case basis, subject to the following
guidance. In addressing the circumstance where applicant's inability to comply with the
requiremenu of paragraph (b) is wholly or substantially the result of non-participatim of
state and/or local governmenU, it may be presumed that in the event of an actual radiological
emergency stile and local officials would generally follow the utility plan. However, this
presumptim may be rebutted by, for example, a good faith and timely proffer of an adequate
and feasible state and/or local radiological emergency plan that would in fact be relied upon
in a radiological emergency.

In an effort to syntheSize the varying positions as expressed in the filings
on the new rule's impact, we set forth below the salient issues in the briefing
papers, the respective views of the parties, and the Board's additional guidance
for consideration in the forthcoming hearing on the remaining issues.
What Errect Does the New Rule Have on the Remand or the Legal
Authority or Realism Issues or the Remaining Contentions?
The Applicant believes that the new rule essentially resolves the issue since
the presumption of the rule that Intervenors would follow the LILCO emergency plan disposes, in its opinion, the legal authority related-issues. LILCO
Supplemental Brief at 1. Accordingly, the previous flaws found by the Board
(LBP-87-26, supra) concerning a lack of legal authority and nongovernmental
participation have been overcome. Government participation is ensured by the
rule's assumption that such officials will exercise their best efforts to protect
the public in an emergency; the presumption is that they will follow LILCO's
plan, and State and County governments can also authorize LERO personnel to
perform specific acts to protect the public, if it becomes necessary to do so.
According to Intervenors, the new rule essentially has no impact on the
issues involved in existing contentions, and the general scope of CLI-86-13
remains as previously identified by the Licensing Board in its September 17,
1987 Order. Governments' Brief at 5. The Commission has made clear in its
discussion of the new rule that licensing boards will judge, on a case-by-case
basis, what form the best efforts of state and local governments would take,
and the Board in this case has already decided - in light of the Governments'
denials - that it could not adopt the presumption that the LILCO plan would
be followed. [d. at 7-8.
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The Staff contends that the new rule and further interpretations of CLI-86-13
remove any doubt that the remand is to focus on the best-efforts government
implementation of the LILCO plan and not on an open-ended inquiry into what
the Governments intend to do in an actual emergency. Staff Brief at 4-S. The
Commission intends the presumption to be mandatory, that in the absence of a
good-faith and timely submission of another adequate plan by the Governments,
the LILCO plan will be followed. Staff Reply at 11 n.6.

Did the Commission Intend the Word ''May'' to Be Viewed as Mandatory
or Permissive in the Phrase in the New Rule ''It May Be Presumed That
• • • in an. • • Emergency, State and Local Officials Would Generally
Follow the Utility Plan"? And Was It Intended That the New Rule
Override Any Conflicting Requirements in Appendix E Other Than the
''Exercise'' Requirement Specifically Provided ror by the Rule'!
a. The Applicant contends that, in both CLI-86-13 and the discussion of
the new rule, the rationale of using a plan rather than responding ad hoc in
an emergency is made clear by the Commission. LILCO Brief at 2-3. The
Commission, in its final version of the rule, abandoned language that indicated
no assumptions were to be made on what actions the Governments would take,
such as following the utility's plan. See SECY-87-2S7 at 21. Finally, the
language used in the rule makes it evident that it refers to the alternate possibility
for the presumption: that either Lll..CO's plan will be followed or the plan will
be rebutted by a different plan submitted by the Governments. LILCO Brief at

5-7.
The Applicant alleges additionally that compliance with the new rule is
tantamount to compliance with Appendix E. A contrary assumption - that an
Appendix E requirement could be a roadblock would undermine the regulatory
structure created by the new rule. ld. at 8-10.
b. The Intervenors contend that the word "may" was intended to be used
permissively by licensing boards since that is the plain meaning of the word. It
must be recalled, in Intervenors' view, that the Licensing Board in its September
17, 1987 Order has already ruled against such a presumption. Therefore, it must
not be mandatory. By referring specifically to subpart (b) of 10 C.F.R. § S0.47 at
four different places, and by specifically referring to a provision on exercises in
Part SO, Appendix E, the Commission demonstrated an intention not to disturb
compliance with the rest of Appendix E. The final version of the rule deleted
a section included in the public comment version that specifically exempted
noncompliance with Appendix E. Governments' Brief at 2-6.
c. The Staff agrees that the word "may" is intended by the Commission
to be viewed as a mandatory and not discretionary instruction. The rule in the
Commission's words, "amplifies and clarifies" its decision in CLJ-86-13 where
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the presumption of following the utility's plan was mandatory. It is also clear in
the rule's Statement of Consideration that the Commission's sole purpose was to
establish procedures for licensing in cases where state and/or local governments
do not participate in emergency planning. "Guidance" to licensing boards in
the rule's context is considered a binding procedural rule. Staff Brief at 4-7.
Appendix E requirements, according to the Staff, must be read in the light
of the new rule. The provision in the rule for "due allowance" to be made both
for those elements where compliance becomes infeasible due to governments'
nonparticipation and for the utility's compensatory measures for any resulting
deficiencies provides standards that clearly show the Commission's intent not to
have conflicting requirements. Id. at 7-10.
To What Extent Can the Existing Record Be Relied Upon?

a. The Applicant alleges that the new rule, as applicable to the record in
this case, necessitates the conclusion that LILCO's emergency plan satisfies
NRC's regulatory requirements, and, as a consequence, no additional evidentiary
hearings are necessary. LILCO Supplemental Brief at 1. It is contended that the
Commission left it to the Board to supplement the record if necessary and since
nearly all of the remaining issues are related to Intervenors' now untenable
position that they would not follow the LILCO plan, the record requires no
supplementation. Id. at 13-15. The generic questions in reality raised by the
Licensing Board in its September 17, 1987 Order are either answered by the
record or are not substantial issues. These include questions of who will be
in charge in an emergency, whether State and County officials will be able
to use LILCO's plan, whether it is illegal for the State or County to use
LERO's resources, and whether the State and County will be able to make
timely decisions.ld. at 15-19.
b. In the Intervenors' view, the record compiled to date was developed
long before CLI-86-13 was published and the new rule was issued and also
prior to the time LILCO produced its realism argument Since all prior hearings
have proceeded under the assumption that only LILCO would be implementing
the utility plan (State and County officials were not to be involved to any
significant degree), the existing record, almost 4 years old, is likely to be of
little use. However, LILCO should be required to designate specifically any
parts of the record on which it intends to rely. Governments' Response at 7-9;
Governments' Reply at 66-67.
c. The Staff's outline of information still required in connection with the
remaining contentions reflects that the record contains a number of material facts
relevant to the remaining contentions, which require no further hearings. The
existing record consists of the LILCO plan itself, prior findings by the Licensing
Board, evidence in the hearing record, and facts deemed admitted as a result of
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the Board's September 17, 1987 Order. Staff Response at 4-16; Staff Reply at
11.
Assuming tbe Record Requires Supplementation, Wbich Party Has tbe
Burden or Proor and the Burden or Going Forward with tbe Evidence?

a. LILCO alleges that, although under NRC rules the ultimate burden of
proof is on the applicant, the Intervenors here, even without the new rule, have
the burden of going forward with the evidence. NRC case law (Pennsylvania
Power and LighJ Co. (Susquehanna Stearn Electric Station, Units 1 and 2),
ALAB-613, 12 NRC 317, 340 (1980», demonstrates that intervenors have
the responsibility of going forward with prima facie evidence to support their
contentions. In this case, only the Intervenors possess information on what their
response will be in an emergency, and also there is a presumption under the
new rule that government officials will follow the utility plan and both State
and County policy favors planning over ad hoc responses. LILCO Supplemental
Brief at 4-6.
b. Intervenors allege that the subject matter of the CLI-86-13 remand is the
affirmative defense of realism and the burden of proof and of going forward
on an affirmative defense rests on the party asserting iL The new rule also
emphasizes the applicant's responsibility to demonstrate the adequacy of its
plan and compliance with the rule's provisions. Finally, the submission of sworn
affidavits of the Governor of New York and the Suffolk County Executive is
sufficient to satisfy any threshold burden of going forward on the nature of an
assumed ''best-efforts'' response. Governments' Reply at 29-34.
c. The Staff claims that Applicant has established a prima facie case by
submitting a utility plan that accommodates participation by the State and
local governments. The evidentiary record cited as well as the material facts
admitted demonstrate how a response will be conducted and also demonstrate
the known capabilities of the Governments to engage in protective actions in
an emergency. Accordingly, it is Intervenors' burden to rebut Applicant's prima
facie case that there is reasonable assurance that LILCO's plan with a bestefforts government response can be implemented. That burden cannot be met
by a claim that Intervenors will respond but will not follow LILCO's plan since
such a claim is precluded under § 50.47(c)(I)(iii). Staff Reply at 11-13.
Given the Assumptions and Presumptions or the New Rule, Wbat Are the
Issues to Be Litigated, ir Any? '

a. The Applicant claims there are no litigable issues since the LILCO
emergency plan is a complete plan that is prepared to respond to an emergency.
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In addition, there are the expertise, manpower, and communication resources that
New York State and Suffolk County can produce to respond to an emergency.
The only deficiency in LILCO's-plan is a lack of legal authority that can be
supplied at will by State and County governments. The only possible issue is
whether the addition of government resources will damage the response and
increase the hazard to the public as compared to Lll.CO's plan alone. Lll.CO
Supplemental Brief at 10-13.
b. The Intervenors contend that issues raised by LILCO's affirmative defense (realism), the Commission remand of CLI-86-13, the Board's September
17 Order, and the Commission's new rule require new contentions to supplement
the legal authority contentions. ULCO, it is alleged, also has to outline how it
will comply with the standards of §§ (i) and (ii) of the new rule. In addition to
addressing issues contained in CLI-86-13 and the Board's September 17 Order,
Intervenors submit a number of "principal issues" or questions related to bestefforts assumption that allegedly require hearing time. Governments' Reply at
48-66.
c. The Staff believes the hearing needs to focus on a narrow range of
questions that relate to the Governments' implementation of the LILCO plan and
the interface between LERO and responsible government officials. Staff Reply
at 2. In addition to questions raised by the Board and the Commission in the
remand, the Staff suggested several additional areas requiring exploration. These
areas concern the adequacy ofLILCO's plan's provisions for ad /we best-efforts
response by State and County officials to the end that employing the evidentiary
presumption that the Lll.CO plan will be followed, a determination can be made
that the best-efforts response would be adequate. [d. at 9-10.
In the Circumstances or the Shoreham Case, Does the Regulatory
Presumption That the Intervenors Will Follow the LILCO Plan Apply
and Has Time Run Out ror a Prorrer or a Government Plan ror
Rebuttal Purposes?
The Applicant submits that Intervenors have had ample opportunity in the past
to indicate what their responses would be in a emergency and declined to do so
(a fact noted by the Board in its September 17, 1987 Order) and accordingly, any
proffer now would not meet timeliness or good-faith requirements of the new
rule. Lll.CO Supplemental Brief at 13. Intervenors' assertions that they would
not follow any emergency plan offered by LILCO are contrary to the "bestefforts" assumption and to the new regulation. LILCO Reply at 27. The Board's
earlier reliance on Intervenors' statements that they would not follow LILCO's
plan must, in light of the new rule, now be changed. Lll.CO Supplemental Brief
at 4. The only issue remaining is whether New York State and Suffolk County,
using their best efforts, would somehow detract from the safety provided by the

365

Lll..CO plan. But, in Lll..CO's view, this issue was for resolution by means of
summary disposition and not by litigation. Lll..CO Answer at 20. The new rule
makes clear that if the presumption of following the utility plan is to be rebutted
it cannot be by arguments that the Governments' responses will be ad hoc but
only by a timely, gOod-faith proffer of a better government pIan. The proffer
of a worse plan would not be good faith. [d. at 26. In fact, Intervenors have
repeatedly argued in this case that an ad hoc response is inadequate. LILCO
Supplemental Brief at 6.
The Intervenors initially contend that the Licensing Board's September 17,
1987 Order dictates that the new rule presumption of following the utility
pIan cannot be applied in the present proceeding. This finding was based
on affidavits in the record from Governor Mario Cuomo and Suffolk County
Executive LoGrande that the Lll..CO plan would not be used by the State or the
County. This ruling was confirmed by the Board's October 29 Order wherein
it stated that it remained an open question as to how the Governments would
respond in an emergency. Governments' Reply at 14-15. The new rule did
not vacate CLI-86-13 or provide any basis for invalidating decisions (lilce the
September 17 Order) made pursuant to it and the evidentiary record. In fact,
the Commission's discussion of the new rule makes clear that decisions under it
must be based on the facts and evidentiary record in each particular case. And the
Board's previous rules were in fact based on the record. Since neither Governor
Cuomo nor any other State or County official has expressed an intent "to refuse
to act to safeguard the health and safety of the public" in the event of an
emergency at Shoreham, the Commission's direction to the Board to reject any
such claim has no relevance in this case. Governments' Reply at 16-19. Any
inierpretation that the presumption in the new rule can only be rebutted by
the one specific example mentioned - an adequate state and/or local plan would essentially make the "rebuttal" presumption an "irrebuttable" one. [d. at
23. Also, the Governments could not be barred on timeliness grounds from
attempting to rebut the presumption, if they chose to do so, since the rule only
became effective on December 3, 1987, and a rebuttal cannot be rejected before
it is even proffered. [d. at 23-24.
The Staff argues that Intervenors either must come forward with another
pIan that meets NRC planning standards, or it is to be presumed that they
will generally follow the LILCO plan. They can no longer claim that they
will respond but will not foIlow the LILCO plan since this conflicts with the
new rule. Staff Reply at 13. The new rule and the Commission's Statement
of Consideration in adopting it make clear that the utility plan is presumed to
be foIlowed unless it is shown by the Governments that the best efforts wiIl
be based on another acceptable plan that would in fact be implemented. Staff
Supplemental Brief at 4.
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Boord Guidance

The Commission's decisions in CLI-83-13 (17 NRC 741 (1983» and CLI86-13, supra, collectively affirmed that a utility-sponsored emergency plan
offered in cases of nonparticipation by state and/or local governments must
be evaluated for adequacy and that a best-efforts governmental response, also
requiring evaluation, would materialize in the event of a radiological accident. In
our previous consideration of motions for summary judgment, we indicated. as
we do here, that LILCO was not entitled to a decision on the merits of the "legal
authority" contentions, since the adequacy of the Governments' response in
fulfilling regulatory requirements had yet to be determined. We stated there that
the Commission expected the Board to determine what the Intervenors' response
would be and, since the Commission did not specify completely the scope of
issues to be heard, we requested comments from the parties on what question
were to be answered, the extent to which the existing record can be relied
on, and where additional evidence needed to be taken. Board Memorandum
and Order, October 8, 1987. It is evident from the summary of the party's
submittals, supra, that LILCO and Intervenors are far apart on their respective
views, the one concluding the new rule satisfies any gaps in the record. thereby
justifying summary disposition of the remaining issues, and the oUter that the
Governments' continued denials that Utey will follow LILCO's plan essentially
leave the case where it was, with Ute new rule having little impact, if any.
In the new rule, the Commission not only incorporated the "best-efforts"
or "realism" doctrine of CLI-86-13, but "amplified and clarified" Ute guidance
provided in that decision. We are directed to not only not accept statements of
noncooperation by governmental officials at face value, but in an evaluation of
the adequacy of a utility's emergency plan. to take into account Ute probable
response of state and local auUtorities. See Commission Discussion of Final Rule
52 Fed. Reg. 42,078. Except for Utat guidance and a rebuttable presumption,
discussed below, that state and/or local governments will follow a utility's plan,
the new rule basically confirms Ute remand directions of CLI-86-13 which were
evaluated in Ute Licensing Board's September 17, 1987 Order.
We conclude, therefore, Utat Ute new rule reinforces our previously considered
judgment that Ute Board's responsibility is to ensure that the LILCO pIan
supported by a best-efforts response meets the test of adequacy under the
Commission's rules and regulations. In carrying out that responsibility, however,
it would deprive any proceeding of a meaningful purpose if the rule was
interpreted to permit any state or local government to successfully demonstrate a
continuing nonparticipatory role. We are confident Utat the Commission did not
intend to dictate to any state and/or local government what particular response it
should devise to cover public emergency situations, but neiUter did it contemplate
that no emergency response would materialize. The effect of Ute new rule Uten
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is to place a responsibility on state and local governments to produce, in good
faith, some adequate and feasible response plan that they will rely on in the
event of an emergency or it will be assumed in the circumstances of this case
that the LILCO plan will be utilized by Intervenors here. In that event, the
LILCO plan will be evaluated for adequacy alone.
The Commission has stated its conviction that state and local participation
in emergency planning was not only desirable, but essential for maximum
effectiveness. However, the absence of such participation cannot be viewed as
an absolute impediment to licensing of substantially completed nuclear plants
since that would result in a de jure veto power in the hands of state and local
government officials over the operation of nuclear electric facilities. See Long
Island Lighting Co. (Shoreham Nuclear Power Station, Unit 1), LBP-83-22,
17 NRC 608, 624 (1983). Accord Commission's Discussion of Final Rule,
52 Fed. Reg. 42,080 (1987). The fundamental purpose of the new rule is to
provide criteria for evaluating utility-prepared emergency plans in cases where,
in fact, state and local governments do not participate in such planning. In
providing specific guidance for evaluating the adequacy of the governments'
response and the utility'S compensatory emergency plan, the rule provides,
through the use of the word "may," a presumption that the utility's plan will
be followed, a presumption rebuttable, however, by other responses, as for
example, producing an adequate and feasible government emergency plan that
would be relied upon. It is hardly credible that the Commission intended
- in light of the sole purpose of the rule itself - that licensing boards
could decide arbitrarily that state and local governments need not respond to
any emergency plan - or at all - during a radiological accidenL Such an
interpretation, as the Intervenors contend for here, would reduce any "bestefforts" response at best to some indeterminate ad hoc responses, which in a
fast-moving radiological accident scenario could have a catastrophic effect on
the public's health and safety. Assuming some detailed response will develop
underlies the Commission's summary comments accompanying the publication
of the new rule that the rulemaking record strongly supports the proposition that
state and local governments believe a planned response preferable to an ad hoc
one. 52 Fed. Reg. at 42,082. We are obligated therefore to view Intervenors'
obligation, in the context of this proceeding, as looking to the utility's plan to
rely on in an emergency, or following some other plan that exists. Id. (emphasis
supplied). Further, we see no conflict between Appendix E and the new rule. It is
an established method of statutory construction that provisions of complementary
regulations should be read together where possible. And read in that vein here, it
is clear that no conflict was intended by the Commission. The new rule provides
that due allowance is required to be given where nonparticipation of state or local
authorities makes compliance with § 50.47(b) infeasible, and, since Appendix
E supplements those standards, due allowance for compensatory measures is
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directed to be made for the requirements of Appendix E also. Beyond that, the
Applicant alleges in its brief that the planning requirements of Appendix E will
be or have been satisfied by its emergency plan and its Revision 9. LILCO Brief
at 10.
A question can be raised on the Commission's intent in incorporating in the
new rule a presumption that either the utility'S emergency plan or, for example,
some other adequate state or local response plan must be forthcoming to rebut
its use. From the beginning of the concept of emergency planning surrounding
nuclear plant facilities, state and local governments have been intricately involved in the Commission's deliberative processes. See NUREG-75/111. Prior
to the adoption of § 50.47 in 1980, the Commission, consulting with and receiving advice from a number of state and local officials on emergency planning,
evidenced not only a consciousness of nonfederal governmental responsibilities
but considered those entities as valuable and necessary adjuncts in the agency's
planning process. Thus, in the Statement of Consideration accompanying the
emergency planning rule in 1980, the Commission noted its belief that state
and local officials would endeavor to provide fully (through emergency planning) for the public's protection. See 40 Fed. Reg. 55,402 (1975). And it recognized in the new rule that for 200 years, in actual emergencies, state and local
(and federal) officials had demonstrated their efforts in protecting the public. 52
Fed. Reg. at 42,082. Licensing boards were admonished accordingly not to accept any claim that state and county officials would refuse to act in a radiological
emergency. The Commission has stated here again, as it did in CLI-86-13, that
emergency planning rules are flexible and the ultimate test to be applied is to
ensure that, whatever plan is used, adequate protective measures will be provided. It appears clear from the guidance set forth in the new rule, that the
Commission had no intent to have specified in complex detail what responsive
measures a nonparticipating government - state or local - will provide in an
emergency. However, whatever measures are planned. the Commission's rules
do require that that plan be produced and evaluated for adequacy. Otherwise,
it is to be assumed that the utility's plan will be utilized as the only available
coordinated plan in existence.
This is not to say that Applicant's position is valid that the Intervenors,
who have failed to reveal the nature of their responses in the past. have lost
their opportunity to do so now. The Intervenors are still entitled to challenge
the adequacy of the LILCO emergency plan supplemented by a best-efforts
response from the governments (State andlor local) in connection with the
activities contemplated in the remaining contentions, and they can also produce
a plan of their own which will also be evaluated for adequacy in meeting
the NRC's standards. The timeliness and gOod-faith criteria in the new rule
cannot, in our view, be applied a priori and in the absence of any proposed
response. Intervenors, however, can no longer raise the specter of a lack of
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legal authority as a response nor can simple protestations that they will not use
LILCO's plan suffice. The Intervenors are required to come forward with positive
statements of their plans and must specify the resources that are available for
a projected response and the time factors that are involved in any emergency
activities proposed. Lacking the presentation of a positive case for analysis and
evaluation. a finding of default and an adverse ruling could result in connection
with the contention to which such omissions applied.
It is apparent from the present LILCO motions for summary disposition that
the Applicant believes that its plan is a complete plan and that with the best
effort of State and County resources in terms of expertise. manpower. and communication capabilities combining to fill any gaps in legal authority. a prima
facie case has been made that its plan is adequate to meet regulatory requirements. The Intervenors argue that the fact that State and local governments are
prohibited from delegating legal authority to LILCO has been recognized in
prior decisions by the Board and has not been changed by CLI-86-13 or the
new rule. This was the principal finding of the Cuomo v. ULCO decision recognized by the Board in its September 17 and October 29 Orders. The New
York State Court of Appeals reversed Cuomo v. ULCO. February 17. 1988.
on grounds that an advisory opinion was not a proper exercise of the State's
judicial function. We did not intend then. or now. however. to convey the belief
that State and County officials could not, under emergency conditions. call upon
private entities to assist in performing emergency functions on a temporary basis. And as a factual matter. it is our opinion that the New York laws provide
for precisely that set of circumstances. See New York State Exec. Law. art. 2B.
§§ 20.1 (a) (e). 25.
Under the present status of this proceeding, with the injunctions of CLI-8613 and the new rule in mind, we believe the proper method of procedure calls
for a restatement of the contentions so as to facilitate a resolution of the issues
before the Board. Accordingly. since legal authority is no longer the focus of
our deliberations, each of the contentions will be reworded to frame the issue
to be litigated as follows:
Conlenlion 1
Whether ULCQ's emergency plan and the best-efforts response of the State and Cotmty
governments will satisfy regulatory requirements concerning directing traffic.
Conlenlion 2
Whether ULCQ's emergency plan and the best-efforts response of the State and Cotmty
governments will satisfy regulatory requirements CXlIlcerning blocking roadways. seuing up
hamers in roadways, and channeling traffic.
COnlenlion 4
Whether LILCO's emergency plan and the best-efforts response of the State and Cotmty
governments will satisfy regulatory requirements CXlIlcerning removing obstructions from
public roadways, including the towing of private vehicles.
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Colllellliofl 5
Whether LILCO'. emergency plan and the best-efforts response of the State and County
governments will satisfy regulatory requirements concerning activating sirens and directing
the broadcast and contents of emergency broadcast system messages to the public.
Colllellliofl 6
Whether LILCO's emergency plan and the best-efforts response of the State and County
governments will satisfy regulatory requirements concerning making decisions and official
recommendations to the public as to the appropriate actions necessary to protect the public
health and safety. including deciding upon protective actions that will be c:ommunicated to
the public.
Colllellliofl 7
Whether LILCO's emergency plan and the best-efforts response of the State and County
governments will satisfy regulatory requirements concerning protective actions for the
ingestion exposure pathway.
Colllellliofl 8
Whether LILCO's emergency plan and the best-efforts response of the State and County
governments will satisfy regulatory requirements concerning recovery and reentry.
Colllellliofl 10
Whether LILCO's emergency plan and the best-efforts response of the State and County
governments will satisfy regulatory requirements concerning access control al the EPZ
perimeter.

We concur with the Staff's views that the forthcoming hearing needs to
focus on the Intervenor Governments' implementation of the Lll..CO emergency
plan and on lhe melhods by which LERO and responsible government officials
will coordinate responses. The Board raised a number of questions that had
in its view no record foundation in its prior rejection of LILCO's summary
disposition motions. Board Order of September 17, 1987. LBP-87-26, 26 NRC
at 217-23. The Commission has also raised several questions requiring further
exploration in its remand decision. See CLI-86-13, 24 NRC at 31. Those
inquiries may have been answered by Lll..CO's revisions to its emergency plan,
but lhey require evidentiary foundation in the forthcoming proceeding. We do
not agree, however, that these matters require further amplification through a
new contention process, an action argued for by lhe Intervenors. The current
discovery process, which has been authorized on the restated contentions, offers
ample opportunity for the, parties to explore lhe additional positions of the
litigants on these malters.
The parties disagree over the validity of the current record to support findings
by lhe Board on the adequacy of Lll..CO's plan supplemented by a best-efforts
response. We see no benefit to any prolonged discussion of this matter since
the record, consisting of the LILCO plan, prior findings of the Licensing Board,
and evidence in the hearing record will speak for itself at the proper time. We
have directed the Applicant to submit, in an evidentiary format, those parts of
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the existing record that allegedly support its claim for a favorable ruling on the
issues from the Board. We intend to restrict our forthcoming hearing to take
only "additional evidence where necessary" as directed by the Commission and
will use the existing record to the maximum extent possible. [d. at 32.
The parties have provided us with their differing views on the burden of proof
with regard to the forthcoming hearings of these issues, and we conclude that the
-burden of going forward in the proceedings will have shifted to the Intervenors
after the Applicant submits its prima facie case - that Lll.CO's emergency
plan supplemented by the best-efforts activities of State and local government
officials will meet the required regulatory standards so that adequate protective
measures with respect to the functions called for in the remaining contentions
can and will be taken in the event of an emergency. It is assumed in this shifting
of the burden of going forward that the presentation to be made by Lll.CO will
have answered questions previously raised by the Board or Commission in its
remand decision.
All matters not referred to herein that have been advanced by the parties in
their briefs have been reviewed and are not considered essential to the Board's
guidance on the forthcoming hearings.

m.

BOARD OPINION ON SUMMARY DISPOSmON MOTIONS

Lll.CO's latest series of motions for summary disposition on the so-called
"legal authority" issues included: LILCO's Motions for Summary Disposition
of Contentions 5 and 6 (Making Decisions and Telling the Public) (Decisions
Motion); Contentions 1 and 2 (Directing Traffic) (Traffic Motion); Contention
10 (Access Control at the EPZ Perimeter) (Access Control Motion); Contentions
4 and 9 (Tow Trucks and Fuel Trucks) (1h1cks Motion); and Contentions 7 and 8
(Ingestion Pathway and Recovery and Reentry) (Ingestion/Reentry Motion). The
filing also included an introductory document styled, "Introduction: Memorandum of Law on Lll.CO's Motion for Summary Disposition of Contentions 1-2
and 4-10" (Introduction).
Denial of Lll.CO's summary disposition motions on the Decisions Motion,
the Traffic Motion, the Access Control Motion, the Trucks Motion (except for
Contention 9. disposed of on immateriality grounds), and the Ingestion/Reentry
Motion was announced in a telephone conference call on February 25, 1988.
and confirmed in a Confirmatory Memorandum and Order issued February 29.
1988 (unpublished). In that Order we promised a clarifying written opinion.
All of the motions to be treated here are predicated upon the Applicant'S
interpretation of the "realism" principle. a principle introduced into this case by
the Applicant. As indicated, supra, the Commission issued a revised version
of § 50.47(c), incorporating and modifying the realism principle that in an
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emergency. state and county governments would respond, and the rule is directed
at clarifying the proper procedures and applicable requirements where. as here.
the state and local governments iii the regions around a nuclear power plant have
declined to participate in emergency planning for that pIanL The Applicant's
new motions are predicated on its belief that the provisions of the Commission's
new rule now make summary disposition available. Indeed, the "Admitted Facts"
upon which these motions. rely are. in the main. those of the March 1987
Motion. It is only the applicability of those facts that the Applicant sees as
different now that the Commission's new rule is in place.
LlLCO's Position
LILCO believes that all of the contentions under consideration are resolvable
by applying the "best-efforts" principle enunciated by the Commission in its
new rule. Introduction at 2. Although conceding that legal authority for the
eight functions addressed by Contentions 1-2 and 4-10 resides with the State and
County (id. at 3). LILCO believes that that fact means merely that the LILCO
organization. LERO. would have to get permission from the local authorities to
perform the required functions (id.).
LILCO further alleges that the new rule "creates a presumption that 'state
and local officials would generally follow the utility plan.'" and that the "only
appropriate way to rebut that presumption is the one expressly mentioned in
the rule: 'a good faith and timely offer of an adequate and feasible state
and/or local radiological emergency plan that would in fact be relied upon in
a radiological emergency.'" [d. at 10. LILCO further cites the Statement of
Considerations accompanying the new rule. in which the Commission said that
the rulemaking record "strongly supports the proposition that a planned response
is preferable to an ad hoc one." [d .• citing 52 Fed. Reg. at 42.082. This chain
of citations leads LILCO to the conclusion that the "follow-the-utility plan"
presumption simply cannot be rebutted by allegations that the authorities would
respond ad hoc and ignore an approved plan. [d.
Thus LILCO alleges that "[a]bsent specifics. the Intervenors' claim that they
'would not use the LILCO plan' is meaningless. The plain truth is that the
authorities would do either what the LILCO plan calls for or something better.
If they would do what the plan calls for. then the response has already been
litigated. If they would do something better. then a fortiori it would meet NRC
standards." [d. at 12.
This logic ignores the fact that the plan has not already been litigated (both
in this proceeding and in the exercise proceeding there are still bars to complete
approval).
It is this syllogism: the LILCO plan is acceptable; the local authorities
would use the LILCO plan or something better; ergo. the local authorities would
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use something acceptable or better; which runs as a thread through the entire
set of motions for summary disposition.
LILCO also characterizes the Governments' position as "based on the proposition that Intervenors will never 'implement' the LILCO Plan because they, not
the NRC, have decided the plan is inadequate." [d. at 18. And LILCO cites
various Board and Commission opinions to the effect that some parts of the
pIan have already been approved, thus presumably making the adequacy of the
plan the law of the case. [d. at 16-18. Here we would agree only to the extent
of confirming that, as LILCO repeatedly points out, it is for the NRC to decide
whether the LILCO plan is adequate; it is not for the Governments to decide.
In the Decisions Motion, LILCO analyzes the manner in which, it believes,
decisions would be made to sound the alarms and warn the public. LILCO avers
that the "best-efforts" principle of the new rule compels the conclusions that:
(1) the County would agree to sound the sirens LILCO has provided (Decisions
Motion at 2, 12-13); the County Executive would allow the use of the LILCO
EBS to broadcast either LILCO's messages or his own (id. at 16-17); either the
State (id. at 6) or the County (id. at 19) would assume command and control
(see also Introduction at 4); the actions of those in charge would be taken in
coordination and communication with LILCO and LERO (Decisions Motion at
19-24).
.
LILCO appends to its Decisions Motion a "Statement of the Material Facts
as to Which There Is No Genuine Issue to Be Heard on Contentions 5 and 6."
The Statement comprises twenty-two separate assertions, some with subparts. Of
these, Nos. 1,2, 12, 13, 15, 16, 19, and 20 set forth details ofLILCO's OPIPs or
EPIPs that concern the manner in which LILCO employees are to communicate
with the governments in an emergency. Those numbered 4, 6, 7, 8, and 21
describe features of the New York State Radiological Emergency Preparedness
Plan or the New York Emergency Management Office. Numbers 9, 10, 11, and
22 describe details of the so-called "Vorhees" Plan developed for (but rejected
by) the County_Numbers 5, 14, 17, and 18 concern the features of plans for
other New York counties. And the statement numbered 3 quotes the FEMA PostExercise Assessment of the February 13, 1987 exercise as saying that LERO
demonstrated an ability to coordinate with FEMA simulators of state and local
officials. [d., Attach. 1.
The Traffic Motion asserts that the "best-efforts" prinCiple dictates that the
Suffolk County police would implement traffic control in the field. Traffic
Motion at 2. It further indicates that the police would have the resources and
knowledge requisite for implementation of the plan (id. at 2-4), basing this
allegation on the "Admitted Facts" submitted with LILCO's Second Renewed
Motion (March 20, 1988) that there are a given number of officers available,
that the police department operates 24 hours a day, and that it has a communications system. The motion purports to find support for the notion that the Suffolk
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County Police Department will have sufficient resources to carry out the LILCO
plan in a recently released guidance document, NUREG-0654, Supp. I, which
"includes the reasonable assumption that" state and local officials will have sufficient resources available to implement a utility plan where necessary. Traffic
Motion at 3. Finally, the motion states that the ''best-efforts'' principle "forecloses the argument that the police would drastically deviate from the LILCO
plan, or simply ignore the advice of trained traffic guides, in favor of some spurof-the-moment, ad hoc. response of their own." [d. at 8. Attached to the motion
is a list of eleven matters alleged to be • • • Material Facts as to Which There
Is No Genuine Issue to Be Heard •••• [d .• Attach. 1. "Rict" No.1 asserts
that Suffolk County has the resources to direct traffic during an evacuation. Rict
No.2 says the Suffolk County Police Department has responded to calls from
the Shoreham facility. [d.• citing the Crocker Affidavit. The others merely list
and describe the OPIP sections that instruct LILCO personnel in procedures for
coordinating with local authorities.
The Access Control Motion divides the notion of access control into two
time frames: short-term control. or control during an evacuation; and longterm control. or control after the evacuation has been completed. Access Control
Motion at 3, 4. LILCO argues that the short-term control proposed has already
been approved. citing our Partial Initial Decision, LBP-85-12, 21 NRC at
804-05. Access Control Motion at 3. That decision did indeed approve the
methodology of the control proposal (which was to be implemented by LERO
Traffic Guides). Read in context, however, it did not approve, or even speak
to, the question of whether the plan could indeed be implemented, assuming a
best-efforts State and County response.
As to long-term control. LILCO invokes the "best-efforts" principle in
conjunction with an assertion of adequate police resources in much the same
fashion as it did in the Traffic Motion. [d. at 4-8. Finally, LILCO pleads that
this portion of Contention 10 merely duplicates other contentions and refers us
to its treatment of Contentions 7 and 8 in the Ingestion/Reentry Motion. [d. at
8. The Access Control Motion includes a "Statement of Material Facts as to
Which There Is No Genuine Issue to Be Heard •.•" with three numbered
statements.
The first of those statements says that the Suffolk County police would
provide access control. It cites our Special Prehearing Conference Order (Ruling
on Contentions and Establishing Schedule for Discovery, Motions, Briefs,
Conference of Counsel, and Hearing) of August 19, 1983 (unpublished). LILCO
misreads our order. In that order we refused to admit a contention that alleged
the absence of letters of agreement with the police to ensure that the police
would maintain security within evacuated areas. We relied on the assumption
that police departments would perform their normal duties. Controlling access
to the EPZ is not a day-to-day police function. Indeed, the EPZ perimeter is a
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hypothetical boundary that is largely ignored in routine life. Whether the police
could or would mobilize to control it in an emergency is scarcely a matter "as
to which there is no genuine issue." "Pact" No.2 says the police have adequate
resources, a statement vigorously disputed by the County. "Pact" No.3 says
the police know which intersections would have to be controlled. [d., citing
County's Testimony, ff. Tr. 2260. That may well be. The police deny that they
would or could control them.
That portion of the Trucks Motion which deals with Contention 9 has been
mooted by our Order of March 11, which granted summary disposition of
Contention 9 on grounds of immateriality. We still have before us the Trucks
Motion to the extent it seeks disposition of Contention 4, dealing with tow
trucks. The motion, in essence, simply asserts that, as with the other contentions
dealt with here, the County (or if not the County, the State) would simply allow
LERO to use its trucks to remove obstacles from the roads in a radiological
emergency. Trucks Motion at I, 5-6. That would, Lll.CO believes, constitute a
"best-efforts" response by the Governments. [d. at 6. In that hypothesis, Lll.CO
offers an argument not unlike that offered in the Decisions Motion. [d. at 5.
Here, however, Lll.CO also offers the affidavits of Charles A. Daverio and Jay
Richard Kessler to show that Lll.CO routinely cooperates with local authorities
in matters requiring LILCO to remove road obstructions or reroute traffic around
them. [d. at 2, 5; Accompanying Affidavits. LILCO also appends to this motion
a "Statement of Material Facts as to Which There Is No Genuine Issue on
Contentions 4 and 9." Two of these (Nos. 3 and 5) pertain to Contention 9,
and hence are moot One (No.1) simply asserts that the LERO road crews have
radios. The other two, however, assert that Suffolk County lawfully could, and
would, direct or permit LILCO crews to remove obstacles from the roadways
in an emergency under the conditions imposed by a "best-efforts" response. [d.,
Attach. 1. That notion is clearly disputed by the Governments.
In the Ingestion,IRecovery Motion, LILCO tells us that there is, in effect, a
dichotomy of responsibilities at most power plants for the ingestion pathway,
recovery, and reentry functions in an emergency. Ingestion/Recovery Motion at
I, 18, 20, 24. The State takes a major role described by a generic State plan, the
counties take roles described by appendices that contain the plans developed by
the counties themselves; the one for Suffolk County, of course, is lacking. [d. at
2. LILCO sets forth its hypotheses in considerable detail (id. at 3-26) describing
how State and County would interact, always assuming that the County, at least,
would be constrained by the "best-efforts" principle to follow the LILCO plan
in the absence of a County plan. [d. passim. Lll.CO stresses that the State would
have no difficulty in responding and coordinating with the County in matters
regarding the ingestion pathway EPZ at least since the County is within the
ingestion pathway EPZ for other reactors for which State plans exist [d. at 19.
Again, as with motions concerning the other contentions and in the Introduction,
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Lll.CO repeatedly tells us that the force of the new rule compels us to assume
that the local authorities, where they have no plan of their own, will use the
Lll.CO plan.
Lll.CO also appends a "Statement of the Material Pacts as to Which There Is
No Genuine Issue to Be Heard on Contentions 7 and 8." These comprise fiftyfive statements generally outlining features of the New York State Radiological
Emergency Plan, plans for counties other than Suffolk, and LILCO plan features,
all of which are alleged by LILCO to be descriptive of what the State would do
in a ''best-efforts" response to an emergency. Two statements (Nos. 54 and 55)
note that FEMA tested the ingestion pathway response for the Ginna plant and
provided New York's plan with favorable comments.
The Governments' Position
On February 10, 1988, the Governments submitted their replies to the motion. These included their Overview Memorandum in Support of Governments'
Opposition to Lll.CO's Motions for Summary Disposition of Contentions 12 and 4-10 (Overview), and separate documents opposing Lll.CO's Summary
Disposition motions on Contentions 5 and 6 (Decisions Answer); Contentions 1
and 2 (Traffic Response); Contention 10 (Access Control at the EPZ Perimeter)
(Access Opposition); Contentions 4 and 9 (frocks Response); and Contentions
7 and 8 (Ingestion Pathway and Recovery and Reentry) (Ingestion/Reentry Response). Attached to these documents were affidavits as follows: Affidavit
of Mario M. Cuomo, Governor of the State of New York, February 8, 1988
("Cuomo Affidavitj; Affidavit of Patrick G. Halpin, Suffolk County Executive,
February 9, 1988 ("Halpin Affidavit"); Affidavit of Richard C. Roberts, Suffolk County Police Departnlent, February 9, 1988 (''Roberts 1988 Affidavit");
Affidavit of Richard C. Roberts, Suffolk County Police Department, September 25, 1984 ("Roberts 1984 Affidavit"); Affidavit of James E. Papile, James
C. Baranski, and Lawrence B. Czech, New York State Radiological Emergency
Preparedness Group, February 10, 1988 (''REPG Affidavit"); Affidavit of James
E. Papile, New York State Radiological Emergency Preparedness Group, May
11, 1987 (''Papile Affidavitj; Affidavit of Karla J. Letsche, Kirkpatrick & Lockhart, February 10, 1988 ("Letsche Affidavit"); and Affidavit of Richard J. Zahnleuter, State of New York, February 10, 1988 (''Zahnleuter Affidavit'').
Governments' Overview 'first lists three statements that it deems "reasons"
for denying Lll.CO's motion. First, the Governments allege that Lll.CO's interpretation of the new § 50.47(c)(I) is erroneous. They believe that LILCO
interprets the new rule as eliminating any requirement for fact-finding on the
nature of a "best-efforts" response. The Governments see Lll.CO's treatment
of "best efforts" as simply a plea for us to accept Lll.CO's hypotheses concerning the Governments' response to a radiological emergency without further
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inquiry. Overview at 5-6. They cite the rulemaking for the notion that the Commission did not intend that the nature of a "best-efforts" response would be
accepted without examination. Indeed, the Commission said that the licensing
of a plant would depend upon "the record developed in a specific adjudication ••••" [d. at 6, citing 52 Fed. Reg. 42,081. We agree. But we caution
again that the need to develop a record does not (and we amplify this below)
mean that the Governments, by blocking the development of a record, can indefinitely postpone a decision. The Governments further point out that the uncontroverted sworn statements of their responsible officials indicate that they
would not use the Lll.CO plan or cooperate with Lll.CO. We intend to find out
what it is that they would do.
Second, the Governments argue that Lll.CO's "realism" and "best-efforts"
concepts assume the Governments would "permit" or "authorize" Lll.CO to
perform police power functions itself. This, they believe, is contrary to New
York law and to the law of the case. They argue that in both our PID and our
Order of September 17, 1987, we accepted the notion that Cuomo v. ULCO
precluded such an assumption. Overview at 8-9, citing LBP-85-12, 21 NRC at
911; LBP-87-26, supra.
Third, the Governments see the recent Decision of the OL-5 Board (LBP88-2, 27 NRC 85 (1988» as "compel [ling] summary rejection of the LILCO
Motions." In essence, the Governments' reasoning is that, since the cited
decision found "fundamental flaws" in the implementation of the communication
and training portions of the plan, the Board is precluded from finding that a
response that relied upon the plan could ever be adequate. Overview at 9-10. We
cannot accord this chain of logic much weight While our colleagues did indeed
find that fundamental flaws in the plan were revealed by the exercise, they
did not suggest that those flaws were uncorrectable. Quite the opposite: they
specifically rejected the notion (there put forward by Lll.CO) that a fundamental
flaw would perforce require a substantial effort to correct LBP-88-2, 27 NRC
at 92. We reason, therefore, that, while the present plan may be flawed, such
flaws would present no bar to its use if they were corrected.
The Governments correctly point out that the primary difference between the
present motion and the motions previously denied seems to be Lll.CO's belief
that the new rule, standing alone, entitles Lll.CO to a summary ruling without
further inquiry. That idea is grounded upon LILCO's interpretation of the "bestefforts" provisions of the rule, and that interpretation in turn rests on Lll.CO's
view of the presumption that "state and local officials would generally follow the
utility plan," a presumption that LILCO views as mandatory and Governments
view as optional. Overview at 10-13. The Governments argue that accepting
such an assumption would require us to ignore the sworn statements of the
Governor of New York and the Suffolk County Executive. The Governments
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also disagree with LILCO's position that the only way to rebut the assumption
mentioned in the new rule is to offer an adequate State and County plan.
The Governments then assert that Lll.CO's assumption that an ad hoc
response would be "guided" or "defined" by the litigation of the Plan that has
occurred in this proceeding is "a variation on the. • • LILCO argument that the
Plan has been 'approved.''' [d. at 13-14.
The Governments also assert that the defense Lll.CO has rnised against this
series of contentions is an affirmative defense, and they cite extensive case law
to support the notion that the burden of going forward rests with the proponent
of an affirmative defense. [d. at 33-41. We have put the burden of presenting
the assembled prima facie evidence upon Lll.CO.
And the Overview would have us consider the motions barred by the doctrine
of res judicata. That attack upon Lll.CO's motions is founded on the earlier
status of Cuomo v. ULCO and our previous rulings based upon it Overview
at 41-49. The fact that the New York Court of Appeals has vacated the Cuomo
decisions considerably lessens the force of that argument. We believe the case
has proceeded beyond these considerations, and we intend to pursue the case in
its present posture against the background of the revised rule.
In a separate section of the Overview, the Governments expand upon their
assertion that the February I, 1988 Decision of the OL-5 Board requires rejection
of the Lll.CO motions. [d. at 49-63. They point out that that Board found
fundamental flaws in the Lll.CO plan, and they therefore argue that there exists
no approved Lll.CO plan and there can be no finding of adequacy by assuming
that the Governments would follow the Lll.CO plan. That is correct as far
as it goes. But, as we have noted above, fundamental flaws are by no means
uncorrectable flaws. And of course no finding of adequate protection of the
public health and safety could be made until the flaws are corrected, regardless
of whether it might be Lll.CO or the local governments who implemented the
plan.
The Governments also address a handful of other Lll.CO arguments they see
as erroneous. They are at considerable pains to assure us that their conviction
that a 10-mile EPZ is insufficient and their differences with the Commission's
result concerning the possibility of orderly evacuation are not challenges to the
Commission's regulations. [d. at 63-66. Quite so. We will not allow them to
be. It is our intent to hold hearing that will satisfy what the Governments
themselves term the new rule's "call for a case-by-case adjudication to find out
precisely how the Governments would respond." [d. at 66.
The Governments offer the affidavits of Governor Cuomo and County Executive Halpin as eviden1e that they would not be compelled by Article 2B of
New York State law to rely upon or work with Lll.CO. [d. at 66-67. We are,
of course, no longer convinced of the accuracy of any party's interpretation of
State law. As far as the current status of the case is concerned. we are directed
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not to take seriously any government officials' statements that they would not
take action during an emergency.
The Overview challenges Lll..CO's reliance on comparisons with the plans
for other plants, especially in connection with the Ingestion/Reentry Motion and
the Decisions Motion.ld. at 67-72. We deal with the Governments' answers to
those motions below.
The Governments would also have us ignore the newly issued Draft NUREG0654, Rev. I, Supp. I, a document upon which LILCO places considerable
reliance.ld. at 72-73, citing Lll..CO Memorandum (Introduction) at 11; Lll..CO
Motion (Access Control), Attach. 1, Fact 2. The Governments are particularly
exercised by the assumptions of that doc~ment (set forth at page 2 thereof) to
the effect that:
In IIIl actual radiological emergency, State IIIld local officials that have declined to panicipale
in emergency plllllDing will:
.
a) exercise their best effons to protect the health IIIld safety of the public.
b)

cooperate with the utility IIIld follow the utility offsite plan; and

c)

have the resources Illfficient to implement those portions of the utility offsite plm
where Slate and local response is necessary.

The Governments argue that the document is only a draft, that it is not to
be applied until the process of public comment is completed. that the second
and third assumptions have already been clearly rebutted by the Government
officials' affidavits, and that FEMA itself has said it could not defend these
assumptions. Overview at 72-76, citing the affidavits and a letter from FEMA
official D. McLoughlin to S. Chilk (April 28, 1987) at 4.
Finally, the Overview characterizes the motions as "premature," noting
that they are based upon LILCO's Revision 9 to the Emergency Plan. The
Governments complain that they have not had the opportunity to review that
revision. This argument, as we state below, is adequate, in and of itself, to
support a denial of the motions for summary disposition.
In their Decisions Answer the Governments assert that Lll..CO's motions
repeat arguments already rejected by this Board and the Commission by ignoring
significant questions pointed out by both tribunals. Decisions Answer at 5-12,
18-22. It is evident, as we noted above, that Lll..CO believes that the presence of
the new rule, particularly the new rule's language concerning the presumption
about state and local participation, gave the Lll..CO arguments a validity they did
not previously have. The Governments also take issue with LILCO's assumption
that "permission" or "authorization" to perform the functions would be readily
granted. ld. at 13-15. Here the Governments' reasoning is heavily dependent
upon the earlier decision in Cuomo v. ULCO. The Governments also question
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the notion that LILCO's plan has already been litigated and found adequate.
Decisions Answer at 15-18.
The Decisions Answer also argues, not without some redundancy, that
Lll.CO's hypotheses as to the behavior of New York State and Suffolk County
are without basis. In particular the existence of a generic State plan for other
facilities, and the existence of a previously drafted (but rejected) plan for Suffolk
County, do not, in the Governments' view, constitute the existence of acceptable
plans for those governmental entities. ld. at 22-34. We are, of course, ordering
a hearing simply because we are uncertain what the Governments would do.
Nor do the Governments concede the existence of proper communication
facilities between themselves and LILCO.ld. at 34-38. We agree that this is one
of the matters that must be settled at a hearing.
In general, the Governments see no support for the hypotheses LILCO
adduces concerning the manner in which the plan would be implemented.ld. at
38-50. And they attach a list of no fewer than forty-one "Material Facts as to
Which There Exists a Genuine Issue to Be Heard • • • ."
In the 'D:affic Response, as in the Decisions Answer, the Governments argue
that the OL-5 Board found flaws in LILCO's plan and training. Traffic Response
at 3,6,22-27. They again disagree with LILCO's interpretation of the new rule
(iI!. at 4-6, 15-19), and they assert that there is nothing in the record to support
LILCO's position that the resources of New York State or Suffolk County are
sufficient to accomplish traffic guidance (id. at 3-4). They again cite Cuomo
v. LlLCO and the Board and Commission decisions following from iL ld. at 911. They repeat their claim that the motion is premature since the Governments
have not had the opportunity to study Revision 9 of the plan.ld. at 12-15. They
reiterate that they have neither the authority nor the intent to follow LILCO's
plan or to authorize LILCO to do so. ld. at 20-22, 27-28. And they deny any
substantial familiarity with the plan.ld. at 35-37, citing their attached affidavits.
Finally, the Governments categorically deny each of LILCO's eleven allegedly undisputed "material facts," offering statements in their attached affidavits of Roberts (1988), Halpin and Cuomo. ld. at 39-46.
In their Access Opposition the Governments urge us to reject the "shortterm/long-term" dichotomy of access control that LILCO presses upon us. Access Opposition at 7,9, 13 n.7. They dispute LILCO's assertion that the shortterm phase has already been decided in LILCO's favor, pointing out (as we
ourselves pointed out above) that the focus of the present dispute is quite different from that dealt with in our PIO, centering now on the interaction of State,
County, and LILCO rather than on the proposed methods to be used by LILCO
Traffic Guides. ld. at 9-11. They characterize access control as essential to compliance with the regulations (iI!. at 11-13, citing § 50.47(a)(1) and NUREG-06S4
§ llJ.10.J1, and they assert that numerous issues of fact still exist, issues that are
not resolved by the "best-efforts" principle and that include matters pointed out
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by this Board in its September 17, 1987 Order.ld. at 5, 13-22. The Governments
append a list of sixteen "Issues of Material Pact in Dispute:' some of which
(Nos. 6, 8, and 9) repeat questions raised by this Board in its September 17
Order, others of which relate directly to the strategies, training, resources, and
familiarity that the Suffolk County Police Department could bring to bear on the
access control problem, and the last three of which question the overall adequacy
of a "best-efforts" response by the Governments. Id., Attachment.
The Governments' 1iucks Response challenges as "false and unsupported"
the motion's assumption that LERO personnel would obtain permission from
the Suffolk County authorities to remove road obstructions. 1iucks Response at
1. The Governments further assert that they are prohibited by law from giving
such permission, and that they would not do so (id. at 2,6-10): and they state
that "[t]he anecdotal information in Lll..CO's affidavits are [sic] irrelevant to
the issue at hand" (id. at 10-12). They point out issues of fact previously found
unresolved by this Board and allege that the new rule does not affect the status
of those issues.ld. at 12-15, citing Overview, § m. They append a "Statement
of Material Pacts as to Which There Exists a Genuine Issue to Be Heard on
Matters Raised by Lll..CO's Motion for Summary Disposition of Contentions 4
and 9." Id., Attachment. These sixteen numbered items are, in fact, questions
that the Governments view as being still in dispute. Some of them repeat this
Board's own questions, propounded when we denied summary disposition in
our September 17, 1987 Order. Others simply raise issues concerning the nature
and effectiveness of a "best-efforts" response.
The Governments' Ingestion/Reentry Response urges us to deny the Ingestion/Reentry Motion for two primary reasons: First, the Governments allege
that Lll..CO has not dealt with the issues we identified in our Memorandum and
Order of September 17, 1987: second, they allege that Lll..CO grossly underestimates the complexity of the activities required on the part of the State and
County in the event of a radiological emergency. Ingestion/Reentry Response
at 1, 2. The Governments particularly stress the need for preplanning, training,
drills, and exercises. Id. at 2, 9, 10, 12, 17, citing REPG Affidavit. They-allege thafthe New York Plan cited by Lll..CO in its motion does not contain, as
alleged, detailed procedures. Id. at 8, 12, 17, citing REPG Affidavit. And they
see far larger requirements on the part of the County than Lll..CO sees. Id. at 8,
13, 19, citing REPG Affidavit. And they view the fact that Suffolk and Nassau
counties are within the ingestion EPZ for other plants as irrelevant, since they
consider ingestion EPZ planning to be plant-specific.ld. at 16.
The REPG Affidavit addresses each of Lll..CO's fifty-five "material facts" in
turn. A dozen (Nos. 3, 13,29,31,36,37,38,42,44,45,46, and 55) they label
"Agreed." REPG Affidavit at 17-27. The bulk of these are simply quotes from
the New York plan which the REPG witnesses accept as accurate. Interestingly,
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the one agreed fact that does not fit that description is No. 55, which alleges
that New York State did well in a FEMA-graded exercise at Ginna.
Another fifteen (Nos. 6, 7,8,9, 11, 12, 14,24,25,28, 30,40,47,48, and
51) the witnesses also agree are accurate quotes from the State plan or from
Lll.CO's plan, but they disagree in some measure with the Lll..CO interpretation.
Twenty-two "facts" (Nos. 1,2,4, 5, 10, 15, 16, 19,20,21, 22, 23, 26, 27,
32, 33, 39, 41, 49,52, 53, and 54) the witnesses label "Denied" or "Disagree."
In the main, these denials are of the nature of disagreements with the Lll..CO
interpretations of certain features of the New York State plan and the manner
in which that plan interacts with the plans of individual counties. Generally
speaking, the New York REPG witnesses see the parts taken by individual
counties in recovery, reentry, and ingestion planning as much more complex
than Lll.CO sees them. The witnesses also see such things as police actions
in an emergency as quite different from day-to-day police actions. Hence they
believe that proper response cannot be ensured without preplanning and drills.
A handful (Nos. 17, 18,43, and 50) the witnesses label "irrelevant." Their
relevance (or lack of it) seems to the Board to constitute a matter in dispute. As
to the two final facts (Nos. 34 and 35), the REPG witnesses agree that they
represent provisions of the Lll..CO plan, but they doubt LILCO's ability to carry
them out.
NRC Starr Position
On February 10, 1988, the NRC Staff filed four responses to the LILCO
motions: On Contentions 5 and 6 (Making Decisions and Telling the Public)
(Staff Decisions Response); on Contention 10 (Access Control at the EPZ
Perimeter) (Staff Access Control Response); on Contentions 4 and 9 (Tow'Ihlcks
and Fuel'Ihlcks) (Staff'Ihlcks Response); and on Contentions 7 and 8 (Ingestion
Pathway and Recovery and Reentry) (Staff Recovery/Reentry Response). Staff
filed no reply to LILCO's 1hlffic Motion.'
In essence, the Staff supports Lll.CO's motions. In the Staff Decisions
Response, the Staff asserts that the "best-efforts" principle "essentially renders
moot" Lll.CO's lack of legal authority to activate the prompt notification system
and to make protective action recommendations to the public. Staff Decisions
Response at 2. Further, the Staff sees in the present record answers to the
questions posed by the Commission in CLI-86-13 and by the Board in its

'On February 23, 1988, the Govmunenu filed Govemmen!I' Response to NRC Staff Support of ULCO',
Legal Authority Surnmuy Disposition Motions. That response recognizes (and dismisses in • footnote) questions
raiJed by the Staff ccnc:cming npidity of emergmcy IUpOIISe and certain details of the Staff Ingestion/Recnuy
Response. It then disclaims any intent en the part of the Governments to present further substantive pleading.
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September 17, 1987 Memorandum and Order.ld. at 2-3. The Staff would have
us grant summary disposition.ld. at 8.
The Staff's reasoning is that where means exist for alerting and notifying
the public (and they do here), the ''best-efforts" principle means that local
authorities will use these means unless they have some other adequate and
feasible system. Id. at 4-S. The Staff grants that there remains the question of
delay that could be caused by lack of familiarity with the plan or a cumbersome
decisionmaking process, but for that question the Staff indicates that its review
of Revision 9 of the plan and the coordination procedures therein are still
ongoing. If the Staff means that the Board should leave to its (and FEMA's)
analysis questions such as delays that might occur (id. at S), we are not inclined
to follow that procedure.
The Staff notes that protective measures would by advised by the utility
under any circumstances, and sees in that fact (and the ''best-efforts" principle)
assurance that "[t]his situation is no different from that which might happen
were there to have been County partiCipation in planning." [d. at S-7.
The Staff's Access Control Response would have us grant Lll.CO's motion
with respect to Contention 10. Staff Access Control Response at 2, S. The
Staff does not address LILCO's reasoning splitting the matter into "short-term"
and "long-term" components, but its analysis parallels Lll.CO's. Our earlier
PID is cited for the idea that LILCO's plan is adequate with respect to access
control.ld. at 2-3, citing LBP-8S-12, 21 NRC at 804-0S. As we observed, supra,
we do not believe that the PID, read in context, settles the matter. The Staff also
says, with Lll..CO, that the Suffolk County Police Department has the resources
and familiarity with the plan necessary to carry the plan out. [d. at 3-5. The
SCPO's denial of both these points seems to us to be good reason to assume
there is a material fact in dispute.
In the Staff1hJcks Response the Staff gives LILCO qualified support. Recognizing that the OL-S Board found a fundamental flaw related to communications
and realizing that removal of road obstructions might well involve communications, the Staff urges only that we find "that all facts material to summary disposition • • • except those facts concerning the adequacy of internal LERO communications, should be deemed established." Staff1hJcks Response at 9. We are
told that the assumption that State and County authorities would generally follow
the LILCO plan removes the defect of lack of legal authority (id. at 2); that the
Board's questions as to how obstructions would be removed, who would remove
them, and how their removal would be coordinated are all resolved by previous findings on the plan and by the "best-efforts" assumption. [d. at 3. These
things are true, the Staff says, because under the presumption mandated by the
new rule it is the LILCO plan that will be implemented. Id. at S. Questions of
timeliness in implementation are, the Staff believes. settled by the record, which
establishes that some SCPD officers are familiar with the plan and that the plan
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provides for coordination with the SCPO. Id., citing Testimony of Roberts, et
al., fol. 'fr. 2180; OPIP 3.6.3, Attach. 15.
The Staff Ingestion/Reentry Response supports summary disposition of both
Contentions 7 and 8. Staff Ingestion/Reentry Response at 1, 9. With regard to
the ingestion pathway contention, Contention 7, we are told that our ruling in
our September 17, 1987 Memorandum and Order was simply wrong; that our
concern as to whether the two entities, Lll.CO and the Governments, might work
at cross-purposes was, even then, unfounded, since "[a]ny conflict between the
State and Lll.CO response is prevented by the Lll.CO Plan itself." Id. at 3-4,
citing LBP-87-26, 26 NRC at 222; OPIP 3.6.6.
We are also told that the regulatory presumption of the new rule mandates
that the Governments will either fol1ow the Lll.CO plan or some other plan that
is "adequate." Id. at 5.
Contention 8, we are told, involves only questions that are already answered
in the record. The plan provides that Lll.CO will defer to and support the State
in connection with the ingestion pathway, and State authorities can be quickly
familiarized with the specific needs of the Shoreham ingestion EPZ. Id. at 79. The last, of course, is a notion with which the State REPG authorities strongly
disagree. Vide supra.
Board Analysis
We believe that the posture of this case is such that the actual "legal
authority" point in these contentions is no longer at issue. In order to more
closely conform the contentions themselves to the points in dispute, we directed
in our Confirmatory Order of February 29, 1988, that the contentions were
to be reformulated, and we set forth reformulated versions of each in this
Memorandum.
After careful consideration of all the filings submitted in this matter, we
declined to grant summary disposition on Contentions 1, 2, 4, 5, 6, 7, 8, and
10. We conclude there have been a number of material facts raised relating
to genuine issues to be heard on the adequacy of LILCO's emergency plan,
assuming a best-efforts response from the State and the County; the state
of knowledge concerning details of the plan; and questions related to the
availability of State and County resources. Specifically, there are denials of
Lll.CO's ability to communicate with responsible State and County officials
in an emergency, alleged failure in requirements for a site-specific Shoreham
emergency plan, questions concerning past emergency response performances
of LILCO personnel, and failures to designate responsible County officials to
act in an emergency, issues connected with LILCO's traffic control plan, the
adequacy of police resources, and a lack of flexibility in response plans; the
necessity of prior training and relevance of emergency plans in other areas
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of other New York State nuclear facilities. Additionally, and not of minor
significance to this decision, is Intervenors' affidavits from counsel representing
Suffolk County and the State of New York concerning the lack of opportunity
to review and analyze Revision 9 of the Lll..CO plan. There is no argument that
the plan's revision was received by the parties on January 25, 1988, and that the
revision plays a fundamental role in Lll..CO's emergency plan and the proposed
best-efforts response by State and County governments. In light of Intervenors'
response to a very substantial filing of LILCO's summary disposition motions
being due and submitted on February 10, 1988, and, in view of other filing
requirements concerning this and related proceedings, the Board is unable to
conclude that the Governments' claim for lack of time to review and analyze
the changes and revisions is unwarranted. Accordingly, the application of 10
C.F.R. § 2.349(c), to Applicant'S motion for summary disposition forms a part
of our denial here. We again point out to Intervenors the uselessness of their
continued submission of presumed statements of material facts under the format
of questions on their perception of unresolved issues. If it were not for th~
affidavits of PapiIe, Roberts, the REPG group, and counsel representing New
York State and Suffolk County, the margin for denying the motions for summary
disposition would have been more narrow.
THE ATOMIC SAFETY AND
LICENSING BOARD
James P. Gleason, Chairman
ADMINISTRATIVE JUDGE
Jerry R. Kline
ADMINISTRATIVE JUDGE
Frederick J. Shon
ADMINISTRATIVE JUDGE
Dated at Bethesda, Maryland,
this 8th day of April 1988.
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In this Initial Decision the Licensing Board resolves the two remaining
contentions in Licensee's favor and orders that the license amendments issued
by the Office of Nuclear Reactor Regulation on November 21, 1984, remain in
full force and effect without modification. The Boards finds that the Licensee's
seismic analysis for the new Thrkey Point spent fuel pool racks shows that the
rack design satisfies the structural aspects of GDC 2, 4, 61, and 62, and thus there
is reasonable assurance of safe storage of fuel in the event of an earthquake. The
Board also finds that, contrary to Intervenors' assertion, the Licensee and Staff
have adequately considered materials spent fuel pool integrity during the storage
under the expanded capacity.
,
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Commission Staff.

INITIAL DECISION
I.

INTRODUCTION AND BACKGROUND

Florida Power & Light Company (FPL or Licensee) is licensed to possess,
use, and operate the Thrkey Point Nuclear Generating Plant. Units 3 and 4, two
pressurized water nuclear reactors located in Dade County, Florida.
On March 14, 1984, the Licensee applied for amendments to allow the
expansion of the capacity of each unit's spent fuel pool from 621 fuel assemblies
to approximately 1404 fuel assemblies.l This application was supported by a
Safety Analysis Report which addressed various safety matters related to the
expansion and concluded that the proposed modification of the Thrkey Point
spent fuel pools would continue to provide safe storage of spent fuel. On
June 7, 1984, pursuant to 10 C.F.R. § 2.105(a)(4)(i), the Nuclear Regulatory
Commission published in the Federal Register a notice of consideration of
the issuanee of amendments to the facility operating licenses and offered the
opportunity for a hearing on these amendments. 49 Fed. Reg. 23,715 (1984). On
July 9, 1984, the Center for Nuclear Responsibility, Inc. (Center), and Joette
Lorion (collectively referred to herein as Intervenors) filed a timely request for a
hearing and petition for leave to intervene in the license amendment proceeding.z
The NRC Staff applied the standards of 10 C.F.R. § 50.92 and made a final
determination that the amendments involved no significant hazards consideration. 49 Fed. Reg. 46,832 (1984). Consequently, on November 21, 1984, the
NRC issued the license amendments to allow the expansion of the capacity of
the spent fuel pools notwithstanding the pendency of the Intervenors' petition

llAlcr from Mr. J.W. Williams, Jr. (FPL), 10 Mr. D.O. Eisenhut (NRC) (Much 14,1984) CI\ukcy Point Units
3 and 4, J}od[et Nos. 50-250 and 50-251, ~ Amendment to Spent RIel Stonge Facility Expansion).
ZRequest for Hearing and Petition for Leave 10 In_c. 1uly 9,1984.
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to intervene. In conjunction with the issuance of the amendments, the NRC Office of Nuclear Reactor ReguIa.tion issued a Safety Evaluation for the expansion
which concluded that there is reasonable assurance that the health and safety of
the public will not be endangered by the expansion.]
On March 7. 1985, Intervenors submitted an Amended Petition to Intervene
which included ten proposed contentions. On March 27, 1985, the Licensing
Board held a prehearing conference in order to consider Intervenors' petition to
intervene. By Order of September 16, 1985, the Licensing Board admitted the
Intervenors as parties and seven of their proffered contentions (Contentions 3,
4,5,6,7,8, and 10) as issues to be litigated in the proceeding. LBP-85-36,22
NRC 590 (1985). Contention 1 was rejected because it sought to litigate an issue
not cognizable by the Board, and Contentions 2 and 9 were rejected because
Intervenors failed to specify an adequate basis for those contentions. In several
cases, the Board noted that the admitted contentions were supported by only a
"minimally sufficient basis." [d. at 596-99.
On October 28, 1985, the Licensee served interrogatories upon the Intervenors.· The Intervenors filed a response to these interrogatories on November
27, 1985.' The Intervenors did not conduct any discovery, and no other discovery
was conducted in this proceeding.
On January 23, 1986, Licensee filed a motion for summary disposition of
each contention raised by Intervenors.1I Licensee's motion was supported by the
NRC Staff with respect to every contention except for part of Contention 4.'
Subsequently, the NRC Staff submitted its own motion for summary disposition
of Contention 4.8
Intervenors did not file a response to the NRC Staff's motion for summary
disposition. Intervenors' response to Licensee's motion for summary disposition
was filed on March 19, 1986.' This response was not supported by an affidavit
from any expert or by any other evidence. The only affidavit provided in
support of Intervenors' response was that of Joette Lorion, who is one of the
Intervenors.10
After considering the motions for summary disposition, the Licensing Board
determined that there were no genuine issues of material fact to be litigated
with respect to Contentions 3,4,7,8, and 10 (unpublished). Florida Power and
] NRC Staff Exh. 1.
• Ucensec Intcnogllorics to Center for Nuclear Responsibility and Ioc:u.e Lorion. October 28, 1985.
'In_ora' Rcspmse to Ucensee'. Intcnogllorics to Center fot Nuclear Responsibility and Ioc:u.e Lorim,
NOYaIIber 'n, 1985.
IIUcensec'. Motion for Summuy Disposition oflnlelWnon' Contentions,January 23,1986.
'NRC Staff Reapmoc to Ucenscc Motion ror Summlty Disposition orCmtentions, Febtulty 18,1986.
8 NRC Staff Motion for Summuy Disposition of the Personnel ExpOllU1e Portion of Contention 4, July 14, 1986.
'In_ora' Response to Uceruec'. Motion fot Summuy Disposition of Intervenors' Contention 3, etc., Mud!
19,1986.
10 SI6 Afficlavit of Joeue Lorion at Contentions 3, 4, 5, 6, 7, 8, and 10, Mud! 19, 1986.
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Light Co. (Thrkey Point Nuclear Generating Plant, Units 3 and 4), slip. op. at 62
(Mar. 25, 1987). The Licensee's motion for summary disposition of Intervenors'
Contentions 5 and 6 was denied.
Hearings were held before the Board on Contentions 5 and 6 in Miami,
Florida, on September IS, 1987, and September 16, 1987. During the hearing,
the Licensee and Staff presented testimony from a series of witness panels. As
discussed below, these witnesses generally were in agreement with respect to
resolution of Contentions 5 and 6. Intervenors did not sponsor any testimony
and did not offer any exhibits or other evidence. Furthermore, with respect
to Contention 5, Intervenors did not cross-examine the direct testimony of the
Licensee's panel of witnesses. Consequently, the evidence submitted by Licensee
and Staff regarding Contentions 5 and 6 is essentially undisputed.
This Initial Decision is based upon the record developed at the hearing. The
decision incorporates the Findings of Pact that follow. Any proposed findings
submitted by the parties that are not incorporated directly or inferentially in
this decision are rejected as being unsupportable in law or in fact or as being
unnecessary to the rendering of this Decision.

II.
A.

FINDINGS OF FACT

Contention 5
1. Intervenors' Contention 5 states:
That the main safety function of the spent fuel pool, which is to maintain the spent fuel
assemblies in a safe configuration through all environmental and abnormal loadings. may
not be met as a result of a recently brought to light unreviewed safety question involved in
the aurent reracle design that allows racles whose outer rows overhang the support pads in
the spent fuel pool. Thus, the amendments should be revoked.

Intervenors gave the following bases for the contention:
In a February I, 1985 letter from Williams, WI., to Varga, NRC which describes the potential
for racle lift off under seismic event conditions [sic]. This is clearly an unreviewed safety
question that demands a safety analysis of all seismic and hurricane conditions and their
potential impact on the racles in question before the license amendments are issued, because
of the potential to increase the possibility of an accident previously evaluate [sic], or to create
the possibility of a new or different kind of accident caused by loss of structural integrity. If
integrity is lost, the damaged fuel rods could cause a criticality accident.

The Board admitted this contention by Memorandum and Order dated March 25,
1987 (unpublished) (hereafter "SD Order"), The contention questions whether
there is a deficiency in the Thrkey Point rack design and a necessity for a
restriction on loading to prevent potential liftoff during seismic events, SD
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Order at 18. This concern is based on a Licensee letter that indicated that
the structural design of the rack, whose outer rows overhang the support pad,
could cause the racks to lift off (or more likely tip off) from the pool floor
during seismic events. See Letter from J.W. Williams, Jr., Licensee, to Steven
A. Varga, NRC, dated February I, 1985. In oUr March 25, 1987 Order denying
summary dispOSition, we found that there is no question that properly executed
administrative controls would prevent rack liftoff during a seismic event but
observed that "there are sufficient doubts as to the basis for issuance of the
amendments, particularly the structural analysis involving the safe shutdown
earthquake and various loading conditions other than fully loaded and involving
the overhanging rows, conditions which the Staff apparently has not evaluated."
SD Order at 21, 24.
2. To determine whether administrative controls on loading should be
imposed by means of either a license condition or a technical specification
requirement for Turkey Point, the Board has applied the guidance of the Appeal
Board in Portland General Electric Co. (Trojan Nuclear Plant), ALAB-531, 9
NRC 263 (l979). There the Appeal Board stated:
[I1here is neither a statutory nor regulatory requirement that every operational detail set
forth in an applicant's safety analysis report (or the equivalent) be subject to a tedmical
specification, to be included in the license as an absolute condition of operation which
is legally binding upon the licensee when and until changed with specific Commission
approval. Rather, ••• the contemplation of both the Act and the regulations is that technical
specifications are to be reserved for those matters as to which the imposition of rigid
conditions or limitations upon reactor operation is deemed necessary to obviate the possibility
of an abnormal situation or event giving rise to an immediate threat to the public health and
lafety.

9 NRC at 273 (footnote omitted).l1 Consequently, we will determine whether
the administrative controls are necessary to prevent an abnormal situation or
event that poses an immediate threat to the public health and safety.
3. The Licensee's direct case consisted of the testimony of a panel of three
witnesses: Edmund E. DeMario, an advisory engineer in the Commercial Nuclear Fuel Division of Westinghouse Electric Corporation (Westinghouse); Harry
E. Flanders, Jr., a Principal Engineer for the Advanced Engineering Analysis
Section of Westinghouse's Nuclear Components Division; and Russell Gouldy,
a Senior Engineer in Licensee's Nuclear Licensing Department (ff. Tr. 103).

11 Su 10 C.F.R. § 50.36; SiJcI'tllMIIlo MlUlicipt21 Utility Disrricl (Rancho Scco Nuclear Generating Statim), ALAB·
746,18 NRC 749, 754 n.4 (1983); Co,""",_alllt Edi.ro1l Co. (Zion Station, Units 1 and 2). ALAB-616. 12 NRC
419,422 (1980); Virgillia Euctric aNI Power Co. (NoM Anna Power Station, Units 1 and 2). ALAB·578. 11
NRC 189.217 (1980).
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Description of the Spent Fuel Pool
4. The Thrkey Point spent fuel pools have two storage regions, Region
1 and Region 2. The Region 1 storage racks consist of three major sections,
which are the leveling pad assembly, the upper and lower grid assemblies, and
individual storage cells made of stainless steel. The cells within a rack are
interconnected by grid assemblies to form an integral structure. Each rack is
provided with leveling pads connected to the lower grid assembly which contact
the floor of the spent fuel pool and are remotely adjustable from above to level
the racks during installation. The racks are freestanding and are not anchored to
the floor or braced to the pool walls. Support pads for the new racks sit on the
existing floor embedment plates which are located at various places along the
bottom of the pool liner. Due to the location of the floor embedment plates, some
of the support pads for some of the new racks in Region 1 cannot be situated
at the comers of the racks. Therefore, some of the outer storage locations on
these racks overhang (extend beyond) the support pad. Flanders, ff. n. 103, at
3-4; Kim, ff. Tr. 129. at 3-4.
S. The Region 2 storage racks consist of two major sections, which are
the leveling pad base assembly and stainless steel cells. The cells are assembled
in a checkerboard pattern, producing a honeycomb type of structure. The cells
are welded to a base support assembly and to one another to form an integral
structure, without the use of grids of the type used for the Region 1 racks. The
Region 2 storage racks, like the Region 1 racks, are provided with leveling pads
connected to the base support assembly, which contact the pool floor/embedment
plates, and which are remotely adjustable from above to level the rack during
installation. The racks are freestanding and are not anchored to the floor or
braced to the pool walls. Some of the storage locations in some of the Region
2 racks also overhang their support pads.ld. at 4.

Analyses
6. In support of its amendment application, the Licensee provided the NRC
with the results of an analysis that showed that liftoff or tilt of the storage racks
would not occur during a seismic event This analysis assumed that the Licensee
would establish administrative controls to prohibit the loading of overhanging
rows of a rack while the remaining rows of the rack were empty. The NRC
issued the Thrkey Point spent fuel pool expansion amendments in November
1984 on the basis that, with these administrative controls in place. rack liftoff
would not occur. This procedure is currently in use at Thrkey Point It requires
the preparation and use of a fuel-handling data sheet which designates a specific
location within a spent fuel rack for each spent fuel assembly identified by
number. The fuel-handling data sheets are prepared with the aid of fuel status
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boards which contain diagrams of the reactor and the spent fuel pool that show
the locations of currently stored fuel assemblies and the locations where fuel
assemblies may be placed. By assigning a specific location for each assembly,
the fuel-handling data sheet controls the loading of the racks and prevents the
loading of assemblies into overhanging locations until after fuel assemblies are
placed into the other storage locations. Prior to their use, the fuel-handling
data sheets are subject to review and approval by the Plant Nuclear Safety
Committee. These types of administrative controls are common in the nuclear
industry and have been used successfully for loading assemblies in spent fuel
racks as well as loading fuel assembJies into the reactor. Gouldy, ff. 'Ii". 103, at

4-6.

7. The Licensee's fuel rack seismic analysis was performed for two
cases. Case 1 assumed that administrative controls are in place to prevent loading
of fuel assemblies into the overhanging locations until after assemblies are
loaded into the other storage locations. Case 2 is an analysis performed by
Westinghouse at the request of Licensee, after NRC approval of the license
amendments, to determine the potential effect of loading fuel assemblies into
overhanging locations while the remainder of the fuel rack is empty. Flanders,
ff. 'Ii". 103, at 14.
8. Standard Review Plan (SRP) §9.1.2 states that the storage racks should
be designed to Seismic Category I requirements (i.e., able to withstand the
effects of a Safe Shutdown Earthquake (SSE) and remain functional). Section
m of the "OT Position for Review and Acceptance of Spent Fuel Storage and
Handling Applications" (NRC Position Paper) identifies criteria for performing
criticality analyses for spent fuel pools under accident conditions, and it states
that the presence of soluble boron in the pool water may be taken into
account when analyzing the effects of earthquakes. Section IV of the NRC
Position Paper identifies criteria for performing evaluations of the mechanical
and structural integrity of spent fuel racks. These criteria state that compliance
with the American Society of Mechanical Engineers (ASME) Code provides
an acceptable basis for deriving allowable stresses in spent fuel racks. The
design of the storage racks is considered to be acceptable if the amplitudes
of Sliding motion are minimal, if impact between storage racks and the pool
walls is prevented, and if the factors of safety against tilting of the racks are
within specified values. These criteria are widely used in the nuclear industry
for performing seismic analyses of spent fuel racks, and they are recognized as
being conservative. Flanders, ff. 'Ii". 103, at 4-7.
The racks were designed in accordance with Seismic Category I requirements. The structural analysis of the storage racks was based upon the allowable
stresses of the ASME Code, and the remainder of the mechanical and structural
analysis of the racks was performed in accordance with § IV of the NRC Position Paper. [d. at 7-8.
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The Licensee's seismic analysis of the spent fuel storage racks used the
following conservative assumptions:
a. The maximum seismic acceleration used in the analyses was the
design-basis Safe Shutdown Earthquake (SSE) acceleration for the
Thrkey Point Plant specified in the Updated Final Safety Analysis
Report (FSAR) for Thrkey Point.
b. The structural damping of the seismic acceleration provided by the
storage racks was consistent with the value provided in the updated
FSAR for welded steel frame structures, and damping provided by
the spent fuel pool water was conservatively neglected.
c. A range of coefficients of friction between the racks and the pool
floor embedments were used that bounded the maximum possible rack
horizontal displacement (sliding) and the maximum rack horizontal
overturning force (tilting).
d. The storage racks were assumed to be hydrodynamically coupled,
thereby producing maximum deflections, loads, and stresses for sliding or tilting.
e. No loads on the racks were assumed as a result of sloshing of the
pool water during a seismic event, because such sloshing would occur
in the upper elevations of the pool above the top of the racks.
[d. at 8-11.
9. The Licensee's seismic analysis was performed in two phases. The first
phase used a two-dimensional nonlinear model of an individual rack cell. The
results of the first phase provided input to the second phase of the analysis, which
used a three-dimensional linear model for the purpose of calculating loads and
stresses in the storage racks. Use of these two models enabled the Licensee to
account for both the nonlinear and three-dimensional responses of the storage
racks. In particular, the model used in the first phase directly accounted for
nonlinearities and provided input for correcting the loads calculated by the linear
model used in the second phase. Similarly, the model used in the second phase
provided three-dimensional response data for loads and stresses. Use of a twodimensional model in phase one to calculate displacements was appropriate
because each fuel assembly and storage cell is structurally symmetric about
either the x or y horizontal axis. [d. at 11-12.
10. This methodology was applied for both Case 1 and Case 2. The
results of the analysis for Case I, which considered full fuel loading (i.e., fuel
assemblies in all storage locations) and various partial loading conditions were
as follows:
a. The fuel rack support points did not lift off or lose contact with
the floor of the spent fuel pool when subjected to the specific
seismic ground accelerations. The factor of safety against overturning
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was much greater than the 1.5 value specified by § 3.8.5.n.5 of the
Standard Review Plan.
b. The maximum relative displacement of a fuel rack was calculated
to be 0.256 inch. The relative displacement accounts for sliding,
structural, and thermal movement of two adjacent racks toward each
other. The gap between adjacent fuel racks is 1.11 inches, and the gap
between a fuel rack and the spent fuel pool walls is even larger. Thus,
impact between adjacent rack modules or between a rack module and
the pool wall is prevented, and the leveling screws will not slide off
the embedment plates.
c. The fuel rack stresses are within ASME Code-allowable limits, i.e.,
the minimum ratio of allowable stress divided by applied stress is
greater than one. The minimum ratios of allowable stress divided
by applied stress for the leveling pads, grid assemblies, and cell
assemblies, are 1.27, 1.15, and 1.11, respectively. It should be noted
that allowable stresses do not represent the point of material failure,
but are values that include conservatisms inherent in the ASME Code.
The results of the Case 1 analysis conform with the acceptance criteria in the
NRC Position Paper and demonstrate that the spent fuel storage racks will be
maintained in a safe configuration during POSb1lated seismic events.ld. at 15-16.
11. In Case 2, the Licensee analyzed the potential effects of loading fuel
assemblies into overhanging locations. The models were adjusted to account for
the mass of the fuel in the overhanging rows, and the analysis was conducted
for various partial fuel loading conditions with the appropriate seismic ground
acceleration inputs. The results of the Case 2 analysis were as follows:
a The rack module was predicted to rock and result in liftoff of one
side of the rack from the support point The maximum liftoff of 0.18
inch was produced by loading the three outboard rows on the side
of the rack with the most overhanging storage locations. Liftoff of
support points is not uncommon for freestanding racks under seismic
conditions, and the structural members of the racks are designed to
accommodate the stresses produced by liftoff. The liftoff distance was
used in an overturn stability calculation, and it was shown that the
rack is stable and will not overturn and that the minimum factor of
safety against overturn is 8 (which is substantially greater than the
1.5 factor of safety against overturning recommended by § 3.8.5.11.5
of the SRP).
b. The maximum relative displacement of a fuel rack is 0.709 inch.
Relative displacement accounts for sliding, rocking, structural, and
thermal movements of two adjacent racks toward each other. This
is less than the gap between adjacent fuel racks and between the
fuel racks and the spent fuel pool walls. Thus, impact between
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adjacent rack modules or between a rack module and the pool wall is
prevented, and the leveling screws will not slide off the embedment
plates.
c. Structural loads and stresses are enveloped by the condition of a fully
loaded rack. Thus, the maximum stresses produced by the partially
loaded racks in Case 2 are less than the maximum stresses calculated
in Case 1. Therefore, the applied stresses in Case 2 are also within
the ASME Code-allowable stresses.
Id. at 16-17.
12. The results of the Case 2 analysis conform with the acceptance criteria
in the NRC Position Paper and demonstrate that the spent fuel storage racks
will be maintained in a safe configuration during postulated seismic events. The
Case 2 analysis demonstrates this to be true without administrative controls to
ensure that spent fuel is not loaded into overhanging portions of the racks until
other portions of the racks have been filled. Id. at 16-18.
13. The NRC Staff's direct case consisted of testimony by Sang Bo Kim,
a structural engineer, and Daniel G. McDonald, Jr., the project manager for
Thrkey Point, ff. Tr. 129.

NRC Staff Review
14. The structural design of spent fuel pool racks as well as the spent fuel
pool must satisfy General Design Criterion 2, "Design Bases for Protection
Against Natural Phenomena." GDC 2 provides that fuel storage be designed
to withstand the effects of earthquakes without loss of capability to perform
its safety function. In addition, the spent fuel pool and pool storage racks
must be designed to ensure adequate safety under normal and postulated
accident conditions (GDC 61, ''Fuel Storage and Handling and Radioactivity
Control"). Geometrically safe configurations of the fuel storage system should
be used in order to prevent fuel criticality (GDC 62, ''Prevention of Criticality
in Fuel Storage and Handling"). Kim, ff. Tr. 129, at 4.
, 15. The NRC review scope and acceptance criteria are described in the
ClOT Position for Review and Acceptance of Spent Fuel Storage and Handling
Applications," dated April 14, 1978, and later amended on January 18, 1979
(Operating Technology Position or OT Position). The OT Position specifies
acceptable load combinations of weight, temperature, and earthquake. Dead
and live loads are considered for 'normal service conditions. Thermal and
earthquake loads are added for accident conditions. Allowable stress levels
increase with the severity of the service level. This is generally the industry
practice. ASME Code § m. In addition, the OT Position specifies an allowable
safety factor for overturning by referencing § 3.8.5.11.5 of the Standard Review
Plan (SRP), NUREG-0800. A range of the safety factors between 1.1 to 1.5
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are specified depending on load combinations. The OT Position also states
that total displacement, including thermal expansion due to temperature as well
as movement of the rack due to earthquake (sliding and tilting), should be
considered using a detailed nonlinear dynamic analysis that demonstrates that
displacement is minimal. Kim, ff. Te. 129, at 5, 10-11; flanders, ff. Te. 103, at
4-6.
16. This Staff criteria allows liftoff or tilting of the racks provided that, as
stated in the criteria, (a) the factors of safety against tilting (or overturning) are
within the value permitted by § 3.8.4.11.5 of the SRP, and (b) it can be shown
that any sliding and tilting motion will be contained within suitable geometric
constraints such as thermal clearances and that any impact due to clearance
is incorporated. Thermal clearances are calculations of the space between the
racks after expansion of the racks due to the heat transferred from the spent fuel
assemblies. Kim, ff. Te. 129, at 11; flanders, ff. Te. 103, at 4-6.
17. The Staff's evaluation of Licensee's rack design was performed with the
assistance of Franklin Research Center (FRC), the Staff's technical consultant,
and published in a safety evaluation supporting the amendments. The NRC
Staff performed a review of Licensee's Case 1 analysis. The review consisted
of an evaluation of the Licensee's description of the structural configuration of
the spent fuel racks as well as the spent fuel storage pool, load combinations,
calculations including rack response to an earthquake, resultant stresses in the
rack, and comparison of final stresses with allowable stress limits prescribed
in the OT Position. The Staff concluded in § 2.3.6 of its Safety Evaluation
that the design of the racks satisfied the structural aspects of the Appendix A
requirements of 10 C.F.R. Part 50 (GDC 2, 4, 61, and 62) because: (a) the
Licensee considered all the required loading conditions including earthquakes
and accidents; (b) the analysis methods that calculate stresses and earthquake
response were in accordance with industry practice and were acceptable as
detailed in FRC's Technical Evaluation Report which is appended to the Staff's
Safety Evaluation; and (c) the resultant stresses and overturning safety factors
satisfied the allowable limits specified in the Staff OT Position. Kim, ff. Te. 129,
at 4-6; Staff Exh. I, § 2.3.6.
18. Subsequent to the Staff's November 21, 1984 Safety Evaluation, Licensee, by letter dated February I, 1985, presented an additional rack earthquake
response analysis concerning the loading of the overhanging outer rows. This
additional analysis was done as a result of being informed by Westinghouse
Electric Corporation, the rack vendor, (a) that lifting of a rack could occur during a seismic event if the outer rows are fully loaded while the rest of the rack
is empty and (b) that administrative controls on fuel loading would be needed
for those spent fuel racks whose outer rows overhang the support pads. Licensee
stated that the analysis results demonstrated that the design of racks with fuel
overhang continued to satisfy the OT Position in that there are adequate safety
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margins against overturning and stresses in the racks and pool. In addition, Licensee stated that it would provide administrative controls on fuel placement in
order to preclude the possibility of rack liftoff. Kim, ff. Tr. 129, at 6.
19. By letter dated February 26, 1985 (McDonald, ff. Tr. 129, at Attachment 3), the Staff responded to Licensee's February I, 1985 request for NRC
review of an analysis that showed that the results of liftoff would be acceptable. Licensee's request for review of the analysis represented a change in the
NRC basis for issuing the amendments that authorized the pool expansions. The
Staff stated that Licensee could make changes without prior NRC approval provided it performed a review pursuant to 10 C.F.R. § 50.59, "Changes, Tests, and
Experiments," and determined that neither a technical specification change nor
an unreviewed safety question is involved. The Licensee withdrew its February
I, 1985 request in a letter dated November 13, 1985. Gouldy, ff. Tr. 103, at 4-5.
20. In addition to stating that Licensee could institute a change in the use
of administrative controls pursuant to a § 50.59 analysis, the Staff stated that the
conclusions in its Safety Evaluation and supporting Technical Evaluation Report
(1ER) remained valid because administrative controls were initiated prior to any
fuel being loaded in the SFP racks with overhanging rows and thus precluded
the possibility of any rack liftoff. McDonald, ff. Tr. 129, at 7-8 and Attach. 3.
21. Section 6, of the Thrkey Point Technical Specifications, "Administrative
Controls," generally require the use of procedures and administrative controls to
ensure that all safety-related structures, systems, and components remain within
their design basis and can perform their safety function. Section 6.8.1, "Procedures," requires that written procedures and administrative policies be established, implemented, and maintained that meet or exceed the guidance of the
American National Standards Institute (ANSI) N18.7-1972 as endorsed by Regulatory Guide 1.33, "Quality/Assurance Program Requirements (Operation)."
Under ANSI NI8.7-1972. § 5.3.4.5, "Fuel Handling Procedures," fuel-handling
operations, which would include the movement of fuel in or about the spent fuel
pools, must be performed in accordance with written procedures. Furthermore,
§ 6.8.3 of the Technical Specifications governs the modification of procedures
and permits changes if: (1) the intent of the procedure is not altered; (2) the
change is approved by two members of the plant management staff, at least one
of whom holds a senior operator's license; and (3) the change is documented,
reviewed by the Plant Nuclear Safety Committee, and approved by the plant
manager.ld. at 9-10.
22. The fuel movement procedure for Thrlcey Point has been revised to
include a restriction that prevents loading of racks with overhanging rows while
the remainder of a rack is empty. This procedure is currently being used at
Thrkey Point as described in 117.
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23. Licensee's seismic analysis of the spent fuel storage rack was performed
for two cases. See "7-12. Case I, discussed earlier, is predicated on the use
of administrative controls -to prevent loading of overhanging rows while the
remaining rows of the racks are empty. That analysis considered full fuel loading
and various partial loading conditions. In Case 2, the fuel assemblies are loaded
in the overhanging locations before the remaining locations are loaded. The
results of Licensee's analysis of Case 2 are consistent with NRC Staff's OT
Position. The methodology used to calculate overturning and stresses is the
same as that reviewed by FRC and the Staff in connection with the issuance
of the rerack amendments; The calculational methodology included a generalpurpose computer code that performs rack response analysis for the duration of
an earthquake. The results of the analysis of the loading of overhanging rows
in the absence of administrative controls satisfy the OT Position. Licensee's
calculations and tabulated results show that the total displacements can be easily
accommodated by the gaps provided between the racks and between the rack
and the pool wall. The results also show that the stresses in the rack and the pool
are within the limits specified in the OT Position. Kim, ff. 'fr. 129, at 11-12;
Flanders, ff. 'fr. 103, at 14-18.
24. Specifically, Licensee's calculated factor of safety of 8 against overturning is greater than the SRP minimum value of 1.1. Thus, the criteria are
satisfied. and the results indicate that overturning of a rack is unlikely during
an earthquake. Licensee calculates a O.72-inch total combined displacement
between racks, attributable to seismic motion and thermal growth. The space
between the racks prior to insertion of spent fuel assembly and thermal expansion is designed to be not less than 1.10 inches. Kim, ff. 'fr. 129, at 12-13;
Flanders, ff. 'fr. 103, at 16-18.
25. Consequently, the Staff concluded that administrative controls on fuel
loading are no longer necessary for the Thrkey Point spent fuel pools. Kim,
ff. 'fr. 129, at 13.
26. Intervenors did not put on a direct case or offer evidence at the
hearing. Intervenors did not cross-examine the Licensee's panel of witnesses.
'fr. 104. Referring to the bases for Contention 5, Intervenors point to a February
1. 1985 letter from Williams, Licensee, to Varga, NRC, which describes the
potential for rack liftoff under seismic event conditions that raises an unreviewed
safety question. Intervenors cite the NRC Staff conclusion in § 2.3.6 of the
November 21, 1984 Safety Evaluation that the fuel storage racks satisfied the
structural aspects of the Appendix A requirements of 10 CF.R. Part 50 (GDC
2, 4, 61, and 62). Kim and McDonald at 5; 'fr. 126. Intervenors summarize a
series of correspondence between the Licensee and Staff regarding the analyses
and reviews concerning the loading of the overhanging outer rows with fuel
rods. This ends by citing the NRC Staff testimony that it had completed the
,
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reviews, including the Case 2 analysis, and determined that administrative
controls were no longer necessmy. Kim, Tr. 144.
27. Based on the evidence presented, the Board concludes that Licensee's
seismic analysis for the new Turkey Point spent fuel pool racks, and the results
of those analyses, comply with applicable NRC criteria. The record shows that
the Staff adequately reviewed Licensee's Case 2 analysis against the pertinent
acceptance criteria and acted in accordance with the regulations by permitting
Licensee to perform a § 50.59 analysis. There is no evidence or record that
Licensee has abused this provision. Intervenors did not put on a direct case with
evidence. The Ucensee's liftoff analysis shows that the fuel rack stresses would
be within ASME Code limits, the safety factors for overturning are sufficiently
larger than the Staff acceptance criteria, and the total displacement due to seismic
motion and thermal growth is less than the cold gap between the fuel racks. Thus,
the rack design satisfies the structural aspects of ODe 2, 4, 61, and 62; and
there is reasonable assurance of safe storage of the fuel in the event of an
earthquake. We find that the sworn testimony regarding the Ucensee's analysis
and NRC Staff's review supports the conclusion that loading controls are no
longer necessmy.

B.

Contention 6
28.

Contention 6 states:

The Licensee and Staff have not adequately considered or analyzed materials deterioration
or failure in materials integrity resulting from the inaeased generation and heat and
radioactivity, as a result increased capacity and long term storage, in the spent fuel pooL12

or

The bases for the contention are:
The .pent fuel facility at Turlcey Point was originally designed to store a lesser amount of
fuel for a .hort period of time. Some of the problems that have not been analyzed properly
are:
<a> deterioration of fuel cladding as a result of increased exposure and decay heat and
radiation levels during extended periods of pool storage.
(b> loss of materials integrity of Itorage rade and pool liner as a result of exposure to
higher levels of radiation over longer periods.
<c> deterioration of concrete pool structure as a result of exposure to increased heat
over extended periods
time.

or

12 In admilling this coatention, the: pIuuc: '1ong-tmn &tonge" was \imilecl1O the IIDnge period authorized by the
amenm-u.. IlIP·8S-36, 22 NRC 590, 598 (1985).
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29. In a March 25, 1987 Order, the Board denied summary disposition
of Contention 6 and raised -an issue as to "the modes and effectiveness of
surveillance of materials and the monitoring of the fuel storage pool and
contents to provide a measured basis for safety during the extended period
of use." SO Order at 33. The question derived from Intervenors' arguments
concerning publications by A.B. Johnson, entitled "Behavior of Spent Nuclear
Fuel in Water Storage" (BNWL 2256, September 1977) and "Spent Fuel Storage
Experience" (Nuclear Technology, Vol. 43, mid-April 1979). While Johnson
stated that the technology for handling spent fuel has developed over 35 years
and has largely been satisfactory, Johnson concluded that expected spent fuel
storage of 20 to 100 years would be an incentive to determine whether any
slow degradation mechanisms are operative. The Board also acknowledged the
Intervenors' observation that spent fuel presently stored at Thrkey Point did
not exceed 39,000 MWd/MTU but that under the amendments the plant could
operate until bumup of 55,000 MWd/MTU. SD Order at 32, 33.
30. A few months after the Board issued the summary disposition order, the
Staff issued new information concerning Boraflex, a neutron absorber material
used in the Thrkey Poin~ spent fuel pools. BN-87-11, "Board Notification
regarding Anomalies in Boraftex Neutron Absorbing Material," dated July IS,
1987.13 Boraftex is a relatively new material and will be discussed separately
after the other spent fuel pool materials.
31. The Licensee's direct case on Contention 6 consisted of two witness panels: (1) William C. Hopkins and Eugene W. Thomas from Bechtel
Eastern Power Company (Bechtel), and (2) Russell Gouldy from Licensee and
William A. Boyd and Dr. Gerald R. KiJp from Westinghouse. Mr. Hopkins
addressed the impacts of radiation on the spent fuel pool liner and concrete
structure. Mr. Thomas addressed the impacts of heat on the spent fuel pool
liner and concrete structure. Mr. Boyd addressed the impacts on K-effective of
postulated gaps in the Boraftex poison material in the spent fuel racks. Hopkins, Thomas, and Boyd, ff. Tr. 222, at 9-14. Mr. Gouldy addressed the potential for degradation of Boraftex and Licensee's surveillance program for Beraftex. Dr. Kilp addressed the integrity of the materials in the fuel assemblies
and storage racks. Kilp and Gouldy, ff. Tr. 222, at 4549.
32. The Staff's witness on the first portion of Contention 6, materials
other than Boraftex, was Clifford David Sellers, a Senior Metallurgist at NRC.
Sellers, ff. Tr. 188. The Staff panel on Boraflex consisted of Dr. James Wing,
Conrad E. McCracken, and Dr. Laurence I. Kopp. Wing, McCracken. and Kopp,
ff. Tr. 339, Professional Qualifications. Dr. Wing and Mr. McCracken testified

13 The Staff ItItccI that it WQI}d evaluate whether ita resporue favoring .umnwy diIpooition of Contention 10 wu
affected by !he new information. BN-87-11 at 2. Staff caunse1.tatccl that Staff·. position on .umnwy diIpooition
of Contention 10 wu not changed by !he new infonnation. Young. Tr. 'I16-77.
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on materials integrity of Boraflex. Dr. Kopp testified on the criticality aspects
of Boraflex.
33. Ms. Lorion, for Intervenors, presented no direct case or evidence.

Materials Other Than Boraflex
34. The new spent fuel storage racks are constructed of Type 304 stainless
steel as the load-carrying structure and use sheets of Boraflex as a neutronabsorbing material held in place by a thin-walled stainless steel wrapper on the
outer surface of the storage cells and between the cells. Type 304 stainless steel
is used in the pool liner. The rack feet consist of 17-4 PH stainless steel. The pool
structure is concrete composed of cement and aggregate with reinforcing bars
of carbon steel. The fuel assemblies are constructed of Zircaloy fuel cladding,
Inconel 718 springs, and stainless steel nozzles and bands. Sellers, ff. "It. 188,
at 3; Kilp and Gouldy, ff. "It. 222, at 4.
35. Redesign of the spent fuel pool racks increases only the storage capacity
of the pool and not the frequency or the amount of newly discharged fuel to
be placed in the pool during each fuel reload cycle. The rerack design does
not change the radioactivity of the newly discharged fuel placed in the storage
pool. Sellers, ff. "It. 188, at 3.
36. There will be a small increase in radiation exposure and radiation heating to spent fuel pool materials as a result of the expanded storage capacity. As
the old fuel elements continue to age, they contribute less and less to the heat
load of the pool. The maximum pool temperature after refueling is not expected
to rise above 143"F and will decrease thereafter. This is within NRC guidelines
for maximum exposure temperature to concrete. Sellers, ff. "It. 188, at 10, 11;
Kilp and Gouldy, ff. "It. 222, at 4-5.
37. Licensee performed two sets of calculations to determine the cumulative
gamma and neutron exposures of materials stored for over 40 years in the Thrkey
Point spent fuel pools. One set assumed each fuel assembly has an average
burnup level of 36,000 MWdIMTU. The second set assumed a future average
burnup of 55,000 MWd/MTU. The results for 36,000 and 55,000 MWd/MTU
showed that pool materials would receive cumulative gamma radiation doses
of 1.9 x 1010 rads and 2.9 x 1010 rads, respectively. The cumulative neutron
radiation dose of the two burnup levels was 4.8 x 1013 neutrons/cm1 and 1.7
x 1014 neutrons/cm1 , respectively. Kilp and Gouldy, ff. "It. 222, at 5-10.
38. Licensee analyzed the effect of thermal stresses on the pool structure
resulting from the temperature differential between the pool water and outside
conditions. Pool water temperatures up to 212°P were considered. Licensee
assumed ambient temperature as low as 30"F outside the pool. The analysis
showed that the pool structure would maintain its integrity even under severe
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thermal stress conditions of postulated boiling combined with the effects of the
design-basis earthquake. Thomas, ff. Tr. 163, at 4-7.
39. The Staff and its consultant, Franklin Research Center (FRC), reviewed
Licensee's analysis of temperature-induced stresses on the pool structure and
liner and concluded that the stresses were acceptable. Staff Em. 1 (Safety
Evaluation at 10, 15; Technical Evaluation Report at 25-26).
40. The temperatures associated with radiation due to the increased fuel
storage capacity will not result in significant deterioration of the concrete pool
structures or steel liner. Temperatures below 300°F have little effect on the
concrete and reinforcing steel. The pool liner plate made of Type 304 stainless
steel, maintains its stability and integrity in temperatures in excess of l000°F,
which is far above pool temperatures. Sellers; ff. Tr. 188, at 10; Thomas,
ff. Tr. 163, at 8-10.
41. Tests show that stress corrosion cracking of sensitized steels adjacent
to welds in the fuel pool liner would be highly localized and would not lead
to gross degradation of the liner. Chloride-caused stress corrosion cracking is
prevented in the stainless steels at Thrkey Point by the controls on chloride levels
in the fuel pools. Sellers, ff. Tr. 188, at 6-7.
42. The expanded storage capacity will not result in deterioration of the
spent fuel concrete structure and steel liner due to radiation. The radiation
is attenuated by distance and the water. Such attenuated exposure would be
well below the threshold for radiation damage to the carbon steel in the
pool structure and the stainless steel, which is the order of 1017 to 1018
neutrons/cm2 • Concrete is used throughout a nuclear power plant for its structural
support and radiation shielding characteristics. Gamma radiation has a negligible
effect on the mechanical properties of concrete. A concrete structure can
withstand neutron fluences up to 1()21 neutrons/cm2 without loss of material
integrity. This is many orders of magnitude higher than the fluence expected in
the Thrkey Point spent fuel poot: Reports on the irradiation of concrete have
not identified any defects in concrete that can be traced directly to radiation
damage. Sellers, ff. Tr. 188; at 5, 10, 14-15; Hopkins, ff. Tr. 163, at 5-7.
43. There will be no loss of integrity of the pool liner due to gamma
radiation. Tests have shown that stainless steel can withstand neutron radiation
levels that are orders of magnitude higher than those predicted in the Thrkey
Point spent fuel pools without loss of integrity. The effect of nuclear heating
on stainless steel is negligible at the levels of radiation in the spent fuel
pool. Hopkins, ff. Tr. 163, at 3-5, 7; Sellers, ff. Tr. 188, at 5.
44. Zircaloy, Inconel, and stainless steel are used for fuel assemblies. These
materials are essentially unaffected by the alpha, beta, and gamma radiation
that comprise the major fraction of the radiation in the spent fuel pool. The
primary effect of gamma radiation at the levels expected at Thrkey Point on these
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materials is heating and not structural damage. Kilp and Gouldy, ff. Tr. 222, at
5, 11-12.
45. The racks containing the first discharged fuel assemblies can be expected to receive the maximum radiation in the pool. The assemblies are exposed
to approximately 1()22 neutrons/cm2 while in the reactor. This is approximately
8 orders of magnitude greater than the 1.7 x 1014 neutrons/cm2 exposures during
40-year storage of fuel with burnup of 55,000 MWd/MTU. Stated another way,
a 40-year storage dose is similar to 1 second in the operating reactor. Sellers,
ff. Tr. 188, at 5; Kilp and Gouldy, ff. Tr. 222, at 10-12, 15-16; Sellers, Tr. 21112.
46. Little or no microstructural change would occur in the spent fuel pool
materials that is attributable to the extended storage. The NRC Staff does not
anticipate a significant increase in the corrosion occurring in the pool because
the rates of most corrosion reactions tend to decrease with time as protective
oxide films form on the metals. Microstructural change can occur with Zircaloyclad fuel when the hydrogen produced by the reaction between zirconium and
water diffuses into metal, forming hydride particles or a hydride phase within the
Zircaloy cladding. Microstructural changes from solid state diffusion processes
do not occur below 500°F in stainless steels. Sellers, ff. Tr. 188, at 5-6; Kilp
and Gouldy, ff. Tr. 222, at 12-14.
47. Stress corrosion cracking and intergranular corrosion can occur in the
storage rack steels adjacent to welds but it would be highly localized and
would not lead to gross degradation of the steel. Test reactors use Type 174 PH stainless steel in control rod drive mechanisms. Inservice surveillance
bas shown no degradation at all of this material after many years of service in
water of similar quality to that in the Thrkey Point pools, and a temperature of
145°F. In addition, chloride-caused stress corrosion cracking and intergranular
stress corrosion are prevented in the stainless steel at Thrkey Point by controls
on chloride levels in the fuel pools. Sellers, ff. Tr. 188, at 6-7; Tr. 193-94; Kilp
and Gouldy, ff. Tr. 222, at 12-14.
48. Radioactive crud enters the pool with the freshly discharged fuel. It is
subsequently removed by the pool water purification system well before the next
refueling. There is no evidence that such crud deposits influence the corrosion
of stainless steel or degrade the fuel itself. Sellers, ff. Tr. 188, at 7-8.
49. Leakage and disintegration of spent fuel and its cladding while in pool
storage are highly unlikely. In the Battelle Pacific Northwest Laboratories Report
BNWL-2256, Dr. Johnson surveyed the information on behavior of spent fuel in
pool storage and found no evidence of degradation of spent nuclear fuel during
pool storage after times up to 18 years for Zircaloy-clad fuel and 12 years for
stainless steel-dad fuel (as of 1977). The results of surveys for the Nuclear
Regulatory Commission, performed by Dr. J.R. Weeks of Brookhaven National
Labs, since issuance of Dr. Johnson's report show that stainless steel-clad fuel
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has been continuously stored in spent fuel pools since the early 1970s with no
evidence of any failures developing in fuel cladding. Sellers, ff. Th. 188, at 8.
SO. While leaking fuel has been stored in a number of fuel pools, uranium
oxide fuel pellets have displayed excellent corrosion resistance. Should a defect
develop in a fuel cladding in the reactor, the volatile and soluble fission products,
normally the alkalis and the halogens, would be released to the reactor coolant
and removed by the reactor coolant purification system. Some small amounts
of these materials may enter the pool from fuel that developed defects in the
reactor, during the first few months after the fuel enters the pool. These (except
for the inert gases) would readily be removed by the spent fuel pool water
purification system. Fuel elements are tested for their leaktightness before being
placed in the pool so that the plant staff can determine which fuel elements to
be placed in the pool have defects. Sellers, ff. Th. 188, at 9.
51. The proposed long-term storage does not affect the probability that
degradation of the fuel will occur in the pool or that significant amounts of
fission products would be released to the pool. In the unlikely event that a
defect should develop in the fuel cladding during the first few months of pool
storage, gaseous and alkali radioactive fission products could be released to the
pool and the pool environment The spent fuel pool radioactivity monitors and
the cleanup system monitors would detect such a release. Should a leak develop
in a fuel cladding several months after it has been placed in the pool (an unlikely
occurrence) and after most of the gaseous fission product activity has decayed,
the consequences would be less and would differ little from those associated
with stored fuel elements containing known defects. Sellers, ff. Th. 188, at 9-10.
52. TIle 40 years of industry experience with wet fuel storage illustrates
that it is a fully developed. technology with no associated major technological
problems. Fuel elements have been stored continuously for as many as 25 years
without evidence that Zircaloy-clad fuel or stainless steel structural elements
degrade significantly during wet storage. Sellers, ff. Th. 188, at 4; Th. 195; Kilp
and Gouldy, ff. Tr. 222, at 14-17.
53.-Stainless steel clad spent fuel has been stored in PWR spent fuel pools
more than 18 years. The exposure in the reactor, which is much greater than
radiation levels in the storage pools, represents the maximum radiation exposure
any stainless steel can accumulate in a spent fuel pool since the steel is directly
against the fuel as the cladding material. Destructive and visual examination of
this material produced no evidence of significant degradation of the stainless
steel. Relating these observations to the materials of construction for the storage
racks demonstrates that they would also not be subject to any significant
degradation over long-term use, far beyond the present storage time. Sellers,
ff. Th. 188, at 11; Kilp and Gouldy, ff. Th. 222, at 14-17.
54. Zircaloy-clad rods were examined after nearly 21 years of water storage. A comparison of cladding properties with those measured 20 years earlier
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on rods from the same fuel assembly showed that no detectable changes had
occurred in corrosion film thickness, cladding mechanical properties and fission
gas thickness, cladding mechanical properties and fission gas release. Zircaloyclad fuel elements that were loaded into Canada's NPD reactor in 1962 are
continuing to operate satisfactorily, with no apparent degradation, after 22 years
of exposure to far greater radiation than any element in the 1\Jrkey Point spent
fuel pools will receive from being in the pools. Sellers, ff. Tr. 188, at 11-12;
Kilp and Gouldy, ff. Tr. 222, at 14-17.
55. Surveillance, as used in the context of materials engineering, means
the installation of specifically prepared test specimens that are nondestructively
removable for testing after exposure to an environment that may degrade certain
material properties. As such, no surveillance of spent fuel pool materials is
planned. However, in the broader sense, spent fuel pool materials are subject
to surveillance. There is monitoring of radioactivity in the spent fuel pool
building atmosphere and the spent fuel pool cleanup system which is capable of
determining the condition of stored spent fuel. The Licensee also periodically
performs routine visual observations inside the fuel storage building and subjects
the fuel to inventory by underwater television. The condition of the liner is
monitored by the installed leak chase system, and procedures exist that require
a daily check of the system to determine whether leakage has occurred. In
addition, the Licensee maintains spent fuel pool area monitors to continuously
monitor the pool areas and the plant's vent monitoring system to monitor total
plant airborne radioactivity released (noble gas, iodine, and particulates). Sellers,
ff. Tr. 188, at 12-13; Kilp and Gouldy, ff. Tr. 222, at 17-19,43; Gouldy, Tr. 301.
56. Intervenors argued at hearing and in their findings that Licensee and
Staff witnesses base their conclusions regarding the ability of the pool materials to withstand radiation upon assumptions and engineering judgment rather
than field experience. They further assert that because predictors regarding extended storage are based on limited operational experience, an extensive materials surveillance program is needed to adequately protect the public health
and safety. Tr. 93; Intervenors' Proposed Findings 17-21. A similar argument
was rejected by the Commission in the Waste Confidence Rulemaking proceeding. Rulemaking on the Storage and Disposal of Nuclear Waste (Waste Confidence Rulemaking), CLI-84-15, 20 NRC 288 (1984). The Commission agreed
that the basis for confidence that spent fuel will maintain its integrity during
extended storage was based on an extrapolation for storage 30 years beyond
a facility's license from current experience. It found that "the extrapolation is
made for conditions in which corrosion mechanisms are well understood" and
"[the] extrapolation is reasonable and is consistent with standard engineering
practice." 20 NRC at 357. The Commission has concluded that spent fuel can
be safely stored in reactor spent fuel storage pool for at least 30 years beyond
the expiration of a reactor's operating license. For example, the Commission
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found that the cladding that encases spent fuel is highly resistant to fuel failure
under pool storage conditions and that corrosion would have a negligible effect
during several decades of extended storage.ld. at 353-57, 366.
57. The record in this proceeding shows that the mechanisms for spent fuel
material degradation are sufficiently understood, and the small increases in spent
fuel pool radiation exposures and radiation heating will not significantly affect
the integrity of spent fuel pool materials.
58. The evidence shows that the materials in the spent fuel pools will not
degrade significantly because of the increased pool storage capacity over any
term of years foreseeable for storage at individual plants. Stainless steel racks
can be used to the end of life of the plant and experiments have shown that
stainless steel. as well as the Inconel and Zircaloy in the aged fuel assemblies,
can be exposed to many orders of magnitude of radiation greater than can be
reasonably expected in spent fuel pool racks without significant degradation. In
addition, there is no evidence that degradation would occur due to the small
increases in radiation or heat to storage pool liners or the concrete structure in
spent fuel pools as a result of the increased storage. The Licensee and Staff have
adequately considered and analyzed degradation in materials integrity as a result
of the increased capacity, and the Board concludes that no additional monitoring
or surveillance of materials is needed to provide reasonable assurance of safe
storage during the extended storage authorized by the amendments.
. 59. The Board finds that the routine surveillance or monitoring currently
performed by the Licensee is adequate to ensure safety of the fuel storage
pool and its contents during the extended storage period authorized by the
amendments.
60. Based upon the evidence presented by the Staff and Licensee, the
Licensing Board finds that the heat-induced stresses in the Thrkey Point spent
fuel pool concrete structures and stainless steel liners are acceptable, and that
the temperature and radiation levels in the spent fuel pool will not result in any
loss of integrity or degradation of the pool concrete or liner.
Borajlex

61. Boraflex is a neutron-absorbing material or poison used in the spent
fuel storage racks. It is made by uniformly dispersing fine particles of boron
carbide in a homogenous, stable matrix of a methylated polysiloxane elastomer
(a polymer). The boron dissolved in the spent fuel pool water and the use of
Boraflex or other poison material in the racks are each redundant and independent
methods of preventing spent fuel pools from becoming critical. Kilp and Gouldy,
ff. Th. 222, at 23; Boyd, Th. 330-32.
62. There are two regions in the Thrkey Point spent fuel pools. The Region
I racks are designed to hold fuel assemblies with a maximum enrichment of
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4.5%. The Region IT racks are designed to hold fuel assemblies with a maximum
reactivity equivalent to the reactivity of assemblies having an initial enrichment
of 1.5%. The Region I spent fuel storage rack modules at Thrkey Point are
each composed of a number of cells with Boraflex panels which run along the
length of each of the four sides of the cell. The Region IT rack modules have a
somewhat similar structure, but spacing between individual cells is smaller and
the density of the Boraflex panels is lower than in the Region I racks. Boyd,
ff. Tr. 222, at 4-5.
63. The regulatory requirements to prevent criticality are found in General
Design Criterion (GDC) 62, "Prevention of Criticality in Fuel Storage and
Handling." GDC 62 states that criticality in the fuel storage and handling
system shall be prevented by physical systems or processes, preferably by use of
geometrically safe configurations. The NRC's acceptance criterion for ensuring
that GDC 62 is met is found in the Standard Review Plan (SRP) § 9.1.2, which
requires maintaining a storage array neutron multiplication factor (kerr) less than
or equal to 0.95 in spent fuel pools during normal and accident conditions. Kopp,
ff. Tr. 339, at 3.
64. The Boraflex captures neutrons that would have otherwise been available for fission and therefore provides the required subcriticality margin. The total subcriticality margin with the Boraflex panels and the technical specification
concentration of 1950 ppm boron in the spent fuel pool water, is approximately
25% (keff = 0.75). Kopp, ff. Tr. 339, at 3-4.
65. Boraflex has undergone extensive testing to determine the effects of
gamma irradiation in various environments and to verify its structural integrity
and suitability as a neutron-absorbing material. The evaluation tests have shown
that Boraflex was unaffected by the pool water environment and would not be
degraded by corrosion. Tests were performed at the University of Michigan,
exposing Boraflex up to 1.03 X 1()l1 rads of gamma radiation with substantial concurrent neutron flux in borated water. These tests showed that Boraflex
maintained its neutron attenuation capabilities after being subjected to an environment of borated water and gamma irradiation. Irradiation caused some loss
of flexibility, but did not lead to breakup of the Boraflex. Long-term borated
water soak tests at high temperatures also showed that Boraflex withstands a
borated water immersion at 240"F for 251 days without visible distortion or
softening. The Boraflex showed no evidence of swelling or loss of ability to
maintain a uniform distribution of boron carbide. Wing, ff. Tr. 339, at 4-5; Staff
Exh. 1, § 2.2 at 7; Kilp and Gouldy, ff. Tr. 222, at 23-24.
66. At the Thrlcey Point Nuclear Generating Plant, the spent fuel pool water
temperatures under normal operating conditions are not expected to exceed
143°P, which is well below the 2400 P test temperature. In general, the rate of a
chemical reaction that could cause material deterioration decreases exponentially
with decreasing temperature. On the basis of these tests, the Staff did not
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anticipate any significant deterioration of the Boraflex at the pool under normal
operating conditions over the design life of the spent fuel racks. Wing, ff. Te. 339,
at 5.
67. Experience with Boraftex in spent fuel pools at some operating nuclear
power plants has shown some materials deterioration or failure in integrity of
Boraflex. The Staffissued Board Notification BN-87-11 subsequent to the Staff's
review and acceptance of the Thrkey Point spent fuel pool racks. It reported that
some" physical changes or gaps were identified in some spent fuel pools using
Boraflex. The surveillance program for Boraftex used in the spent fuel pools
at Point Beach Nuclear Plant, Units 1 and 2, showed that the 2-inch by 2-inch
surveillance coupons, which had a maximum exposure of 1.6 x 1010 rads of
gamma radiation, experienced some physical changes in color, size, hardness,
and brittleness. A full-length Boraftex assembly, which had a maximum exposure
of about 1010 rads of gamma radiation, showed far less physical changes than the
surveillance coupons. Neither the coupons nor the full-length Boraflex assembly
showed any unexpected change in neutron attenuation properties. Inspections at
Quad Cities Station, Units 1 and 2, revealed numerous gaps in some Boraflex
panels that had been exposed to an estimated radiation dose of 109 rads. The
Boraftex assemblies showed anomalies in the neutron attenuation profiles. One
of the Boraflex surveillance coupons (8-inch by 12-inch) at the Prairie Island
Nuclear Generating Plant, Units 1 and 2, showed some slight physical changes
or degradations similar to the full-length Boraftex panels at the Point Beach
Nuclear PlanL Wing, ff. Te. 339, at 5-6; Kilp and Gouldy, ff. Te. 222, at 25-26.
68. The exact mechanisms that caused the observed physical degradations
of BorafIex have not been confirmed. The Staff postulated that gamma radiation
from the spent fuel initially induced crosslinking of the polymer in Boraflex
and produced shrinkage of the Boraflex material. When crosslinking became
saturated, scissioning (a process in which bonds between atoms are broken) of
the polymer predominated as the accumulated radiation dose increased. Scissioning produced porosity which allowed the spent fuel pool water to permeate
the Boraftex material. Scissioning and water permeation could embrittle the BorafIex material. Gamma radiation from spent fuel is considered to be the most
probable cause of the physical degradations, such as changes in color, size,
hardness, and brittleness, that were found in the Boraftex material at the Point
Beach plant. While the Staff could not pinpoint the cause of the gap formation in
some Boraflex panels at the Quad Cities Station, the Staff thought it conceivable
that full-length Boraftex panels that are physically restrained could experience
shrinkage caused by gamma radiation which could lead to gap formation. Wing,
ff. Te. 339, at 7.
69. Licensee attributed the gap formation in Quad Cities' Boraflex to a
rack design and fabrication process that did not allow the Boraflex material to
shrink without cracking. Licensee testified that the fabrication process, which
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required the Boraflex material to be glued along the entire axial length and
firmly clamped in place to the stainless steel fuel rack walls, did not allow for
shrinkage of Boraflex, and therefore the gaps developed.
70. Commonwealth Edison Company (CECo) hypothesized that Boraflex
shrinkage caused by irradiation resulted in sufficient tensile stress to lead to
breakage when it was restrained as in the Quad Cities spent fuel rack. BN-8711, enclosure letter dated May 5, 1987. Bisco Products, Inc., the manufacturer of
Boraflex material, informed the Staff that the failure of the neutron absorber may
be due to the material's properties or, in the case of the Quad Cities racks, some
manufacturing deficiencies such as the tearing of the Boraflex panels during
handling. Based on this information, the Staff inferred that gaps may have been
formed at Quad Cities before the panels were exposed to any radiation. Wing,
ff. 'fro 339, at 8-9, In the Thrkey Point racks, Boraflex is held to the stainless steel
wall by enclosing it in a wrapper. The wrapper is an enclosure that protects the
Boraflex from the flow of water and maintains a clearance between the Boraflex
and the rack cell wall, which is large enough to allow shrinkage but small enough
to prevent dislocation of the panel should it become brittle or crack. Short lengths
of adhesive were used to attach the panels to the wrapper for panels produced
by an automated process to provide temporary support during the spot-welding
process. None of the Region I racks, and only some of the Region II racks, were
fabricated using adhesive to attach the Boraflex panel to the wrapper or storage
cell. Kilp and Gouldy, ff. 'fro 222, at 39-40, as corrected; Gouldy, 'fro 242-44.
71. Gamma radiation-induced crosslinking and scissioning of the polymer
in Boraflex can take place in the spent fuel pool racks of the Thrkey Point plant
in the presence of spent fuels. Because water can permeate into the Boraflex,
especially at the edges of the panel, minor degradations, such as changes in
color, size, hardness, and brittleness, can be expected. However, the Staff could
not predict with certainty whether or not gap formation will occur. Testing at
Point Beach and Thrkey Point indicates there are no gaps at accumulated levels of
irradiation higher than at Quad Cities, and there is information that suggests that
the Quad Cities' gaps may be related to fabrication and design of the racks. Thus,
it may be inferred that gap formation may result from a combination of shrinkage
due to irradiation and to fabrication or rack design deficiencies. In addition, the
Staff was not certain whether physical restraints exist in the Boraflex panels at
TItrkey Point that are sufficient to cause gap formation. Because the Boraflex
panels at the Thrkey Point plant were constructed from single sheets, the Staff
testified that it did not expect that there were gaps in all the Boraflex panels
prior to exposure to radiation from spent fuels, unless the panels were damaged
by some means. Wing, ff. 'fro 339, at 10, 12.
72. Similarly, Licensee testified that since the design and fabrication process
used for Thrkey Point is more similar to that used for Point Beach (rather than
Quad Cities) and those panels were not restrained from shrinking and did not
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develop any gaps, it would not expect gaps of significant size or extent to develop

at Thrlcey Point. KiJp and Gouldy, ff. Th. 222, at 40.
73. The Staff is collecting operating experience about Boraftex from plants
that use Boraftex. additional test data from the vendor, and fabrication information from spent fuel rack contmctors. The Staff will evaluate the information to arrive at the cause(s) of the observed gap formation. McCracken,
ff. Th. 339, at 10.
74. The Licensee tested fifty-four Boraflex panels from storage cells in both
Region I and Region n of the spent fuel pool. They were representative of those
stomge locations that have received an estimated radiation dose of 7.8 x 1(fJ rads,
the highest cumulated exposure to date. The testing had the capability to detect
gaps of 1 to 1112 inches or greater. No indication of gaps, voids, or other spatial
distribution anomalies was observed The results of this testing also verify that
no gaps existed in these fifty-four Boraflex panels prior to exposure to spent
fuel. No physical restraints are expected to exist in these panels. Therefore, on
the basis of these data and information, the Staff believes that gaps will not
likely form in the Thrkey Point Boraflex panels. KiJp and Gouldy, ff. Th. 222,
at 33, 39; Wing, ff. Th. 339, at 11.
75. Substantial physical degradation can alter the neutron attenuation properties of Boraftex and decrease the margin of subcriticality of the fuel pool. Neutron attenuation of Boraftex is mainly due to boron mass number 10 that is
present in the boron carbide powder in Boraflex. If the spatial distribution of
boron-l0 is not disturbed, the neutron attenuation properties of Boraflex should
remain unchanged Physical degradations, such as changes in color, size (shrinkage), hardness, and brittleness, that do not disturb the spatial distribution of
boron-l0, should not alter the neutron attenuation properties of Boraflex. Large
gap formation in a Boraflex sheet could alter the neutron attenuation profile. Of
the 203 Boraftex panels examined at Quad Cities, 31 gaps were found in 28
panels, and two three-to four-inch gaps were found among the 31 gaps. If the
_conditions which resulted in gap formation at Quad Cities are present at Thrkey
Point, the Staff concluded that Thrkey Point will not likely have gaps greater
than four inches in approximately one percent of its Boraflex panels. Wing,
ff. Th. 339, at 11-13.
76. At the Staff's request, Licensee performed a sensitivity study to determine the effect of possible gaps in the Boraftex at Thrkey Point on the margin
of subcriticality. Since Region I of the spent fuel pool contains the higher Boraftex loading as well as the smaller subcriticality margin, the sensitivity study
conservatively used the Region I spent fuel rack configuration. As an additional
conservatism, the calculations did not take credit for the boron in the pool water,
i.e., the racks are assumed to be flooded with pure water. The results indicate
that for fuel enriched to 4.5 weight percent (wt %) U-235, the acceptance criterion of keff less than or equal to 0.95 is met for the case of a 2-inch gap at the
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same elevation in all of the Boraftex panels in the rack. The acceptance criterion
is also met for the case of almost a 4-inch gap at the same elevation in one-half
of the Boraftex panels (two of four panels in each storage cell in Region I) in
the rack. Kopp, ff. Tr. 339, at 13-14; Boyd, ff. Tr. 222, at 6-9.
77. The maximum enrichment of the fuel currently used at Turkey Point
is only 3.6 wt % U-235. Licensee estimates that in approximately 3 years, the
maximum fuel enrichment at Turkey Point will be less than 4.1 wt % U-235. For
fuel of 4.1 wt % enrichment, the 0.95 acceptance criterion would be met for a
3.5-inch gap in all the Boraftex panels and a 7-inch gap in one-half of the panels
in the rack. Kopp, ff. 'fr. 339, at 14; Boyd, ff. Tr. 222, at 6-9.
7S. The Staff considers Licensee's assumptions regarding the distribution of
gaps to be conservative since if gaps were to develop, they would probably not
all occur at the same elevation or throughout the entire storage location within
the racks. In Quad Cities, for example, the distribution of gap sizes ranged from
o to about 4 inches, with the maximum size (between 3 to 4 inches) observed
in only 1% of the Boraflex panels tested. Therefore, conservatively assuming
that the maximum gap size of 4 inches observed at Quad Cities occurs in 50%
of the panels at Turlcey Point, keff for the storage rack would be 0.93 for 4.1
wt % enriched fuel at Turkey Point. The acceptance criterion of 0.95 would be
met with as much as a 7-inch gap in 50% of the Boraftex panels for 4.1 wt %
fuel. Kopp, ff. 'fr. 339, at 14-15.
79. Licensee had originally planned to perform an initial surveillance of
Boraflex specimens after about 5 years of exposure in the spent fuel pool environment, as described in § 4.S of the Turkey Point Units 3 and 4 Spent Fuel Storage Facility Modification Safety Analysis Report, dated March 14, 1984. This
program will be increased. Two types of examinations will be conducted on
Boraflex to examine and evaluate its physical and nuclear characteristics. First,
an in-service surveillance program will evaluate the Boraflex specimens in both
Region I and Region II of the spent fuel pool for physical and nuclear characteristics, including the determination of uniformity of boron distribution and neutron
attenuation measurements. Second, a surveillance program will detect any spatial distribution anomalies in the full-length Boraftex panels. Wing, ff. Tr. 339,
at 15; Kilp and Gouldy, ff. 'fr. 222, at 30-33.
SO. The second surveillance program is referred to as "blackness testing."
These tests are performed using a fast neutron source and thermal neutron
detectors. Any gaps in the Boraftex will be detectable by an increase in the
number of thermal neutrons reflected back to the detectors. This method has
been used satisfactorily in other spent fuel pool facilities such as the Quad
Cities Station Units 1 and 2 to detect spatial anomalies in Boraflex. By retesting
at regular intervals, any changes in the neutron attenuation properties or in the
spatial distribution of the boron-IO in Boraflex should be detected and corrective
actions taken should it be determined that gaps large enough to violate the kefr
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acceptance criterion may occur. Kopp, ff. Te. 339, at 16; Gouldy, ff. Te. 222, at
31-32.
81. In early August 1987, Licensee performed baseline blackness testing on
the Boraflex panels that have received the highest cumulated radiation exposure
to date. Licensee expects to perform future surveillance testing of the Boraflex
panels within approximately 3 years, or sooner if industry experience indicates
a shorter period for surveillance is warranted. In addition, Licensee made a
commitment not to store any fuel with an enrichment greater than 4.1 wt %
U-235 prior to completion of the next surveillance. Kopp, ff. Te. 339, at 16;
McCracken, Te. 375-76; Gouldy, ff. Te. 222, at 30-33.
82. Initial surveillance testing was performed by Licensee during the first
week of August 1987 in the Thrkey Point Unit 3 spent fuel racks. Storage locations were chosen in which the Boraflex panels would have experienced the
highest accumulated gamma doses to date and, therefore, the largest percentage
of shrinkage. No indication of gaps or other spatial anomalies was observed. The
maximum accumulated gamma dose during this testing was estimated by Westinghouse Electric Corporation, the fuel vendor, to be 7.8 x 1()9 rads. The next
surveillance testing of the Boraflex panels at Thrkey Point is scheduled in approximately 3 years (December 1989) when the maximum accumulated gamma
dose is estimated by Westinghouse to be 1.2 x 1010 rads. The Staff believes
that the next surveillance should include a representative sample of panels subjected to a range of radiation exposures to provide reasonable assurance that
fuel with enrichment up to 4.5 wt % U-235 can be stored at Thrkey Point and
maintain the 0.95 kerr acceptance criterion. McCracken, ff. Te. 339, at 17. Wing,
McCracken, and Kopp, ff. Te. 339, at 17; IGlp and Gouldy, ff. Te. 222, at 36;
Gouldy, Te. 310-12.
83. Bisco Products, Inc., submitted additional test data for Boraflex on June
25, 1987, and August 26, 1987. The data showed that shrinkage in the Boraflex
samples at the dose levels of 5 x 1()9 and 1010 rads of gamma radiation was
essentially the same, averaging about 2.1 %. Irradiation at 2.5 x 1010 rods showed
an average shrinkage of 2.4%. The data indicated that no appreciable change in
shrinkage of Boraflex material occurred between 5 x 1()9 and 2.5 x 101 0 rads. The
fifty-four Boraflex panels tested at Turkey Point had an estimated radiation dose
of 7.8 x 1()9 rads and an estimated maximum dose of 1.2 x 1010 rads in 3
years. These dose levels are within the range of 5 x 1()9 and 2.5 x 1010 rads
where no appreciable change in shrinkage was found. The Staff believes that the
proposed Thrkey Point surveillance interval is adequate. However, the Staff will
continually monitor industry experience with Boraflex to determine whether a
shorter time interval is warranted. Wing, ff. Te. 339, at 17-18.
84. Intervenors argue that because the blackness tests performed by Licensee do not establish that no gaps exist in the panels since the test could not
detect gaps smaller than 1.5 inches (1\Jrner, Te. 254), the amendments should
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be suspended until the absence of gaps is proven by an in-depth testing program. The record is clear that the K-effective limit for either 4.1 or 4.5 wt %
fuel enrichment would not be exceeded even if gaps smaller than 1.5 inches
exist in all the panels in the pool (Kopp, ff. Tr. 339, at 13-15; Boyd, ff. Tr. 222,
at 6-9) and that the presence of dissolved boron in the pool water alone is
enough to' maintain the subcriticality margin. Kopp, ff. Tr. 339, at 18; Boyd,
Tr. 267-69. The Board finds no safety reason for suspending the amendments.
85. Intervenors also recommend that the Board direct the Staff to determine
if Boraflex is "an unproven material" for spent fuel pool usage and if the use
of Boraflex in the expanded storage capacity amendment involves a significant
hazard. Intervenors' Proposed Finding 31. The record shows that no safetysignificant degradation of Boraflex is expected at Turkey Point and there is
an adequate surveillance program to monitor its performance. The Staff's
determination as to whether an amendment involves significant hazards pursuant
to § 50.92 determines the timing of any potential hearing either before or after
the action is taken. This hearing has established that the Boraflex panels do not
pose a significant safety concern.
86. In addition to the Boraflex surveillance, Thrkey Point Technical Specification 3.17 requires the minimum boron concentration in the pool water while
fuel is stored in the spent fuel pool to be 1950 ppm, and Table 4.1-2 requires that
the boron concentration be sampled monthly. NRC calculations have shown that
under normal storage conditions at Turkey Point with the pool water borated to
1950 ppm of boron, all of the Boraflex panels could be removed and the 0.95 kerr
acceptance criterion would be met, even with 4.5 wt % enriched fuel. Therefore,
the boron concentration and sampling requirements provide additional assurance
of safe fuel storage between surveillances of the Boraflex. The borated water
and the Boraflex panels are independent and redundant safety measures. Kopp,
ff. Tr. 339, at 18; Boyd, Tr. 267-69, 271, 328-29.
87. The Board finds that, based on the evidence presented by the Licensee
and Staff, no safety significant degradation in the Thrkey Point Boraflex panels at
Thrkey Point is expected to occur. The Licensee's surveillance programs include
blackness testing on Boraflex specimens and panels at specified schedules which
are adequate to detect physical degradations, including gaps, and will provide
reasonable assurance that gap formation will be detected in sufficient time to
enable Licensee to take corrective actions such that the NRC acceptance criterion
of kefr less than or equal to 0.95 is met. Licensee and Staff have adequately
analyzed the materials integrity of Boraflex, and the material continues to be
acceptable for use in safe storage of the spent fuel at the Thrkey Point Nuclear
Generating Plant.
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m.

CONCLUSION

Based upon the entire evidentiary record in this proceeding, and upon the
foregoing findings of fact, the Board concludes the following:
1. The Licensee's seismic analysis for the new Thrkey Point spent fuel pool
racks shows that the rack design satisfies the structural aspects of GDC 2, 4,
61, and 62 and thus there is reasonable assurance of safe storage of fuel in the
event of an earthquake.
2. Contrary to Intervenors' assertion in Contention 6, the Licensee and Staff
have adequately considered materials spent fuel pool integrity during the storage
under the expanded capacity.
IV.

ORDER

WHEREFORE, in accordance with the Atomic Energy Act of 1954, as
amended, and the Rules of Practice of the Commission, and based on the
foregoing findings of fact and conclusions of law, IT IS ORDERED THAT
License Amendment Nos. 111 and 105 to License Nos. DPR-31 and DPR-41,
respectively, issued by the Office of Nuclear Reactor Regulation on November
21, 1984, shall remain in full force and effect without modification.
IT IS FURTHER ORDERED, pursuant to 10 C.F.R. § 2.760, that this Initial Decision shall constitute the final decision of the Commission thirty (30)
days from its date of issuance, unless an appeal is taken in accordance with 10
C.F.R. § 2.762 or the Commission directs otherwise. See also 10 C.F.R. §§ 2.785
and 2.786. Any party may take an appeal from this Decision by filing a Notice of
Appeal within ten (10) days after service of this Decision. A brief in support of
such appeal shall be filed within thirty (30) days after the filing of the Notice of
Appeal (forty (40) days if the appellant is the Staff). Within thirty (30) days after
the period has expired for the filing and service of the briefs of all appellants
(forty (40) days in the case of the Staff), any party who is not an appellant may
file a brief in support of, or in opposition to, any such appeal(s). A responding
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party shall file a single responsive brief, regardless of the number of appellants'
briefs filed.
THE ATOMIC SAFETY AND
LICENSING BOARD
Robert M. Lazo, Chairman
ADMINISlRATIVE JUDGE
Richard F. Cole
ADMINISlRATIVE JUDGE
Emmeth A. Luebke
ADMINISlRATIVE JUDGE

Dated at Bethesda, Maryland,
this 19th day of April 1988.
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In an informal proceerung involving an Applicant's appeal from the Staff's
denial of a senior reactor operator license, the Presiding Officer holds that the
Applicant passed both the written and simulator portions of his examination and,
accordingly, is entitled to the license he has been seeking.

SENIOR REACTOR OPERATOR LICENSE:

CRITERIA

In order to obtain a senior reactor operator license for a reactor, an applicant
must, inter alia, pass both a written examination and an operating test which
includes, where feasible, a simulated operating test.

RULES OF PRACTICE:

OPERATOR LICENSE PROCEEDINGS

A senior reactor operator license proceeding is governed by the regulations
and regulatory guidelines in effect on the date(s) the examination was administered.
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SENIOR REACTOR OPERATOR LICENSE:
PROCEEDING

SCOPE OF

The scope and content of a simulator examination depend upon the type of
license sought. R>r an "instant SRO" license (where the applicant is not already
a licensed reactor operator), a candidate must demonstrate that he or she meets
the requirements for both reactor operator and senior reactor operator positions.
SIMULATOR EXAMINATION:

GRADING STANDARDS

The standards governing simulator examinations require that, for an examiner's comment leading to an unsatisfactory rating, the evaluation be supported
by detailed notes explaining what action was unsatisfactory and why. A comment that fails to satisfy those standards is legally defective and must be deleted.
TECHNICAL ISSUE DISCUSSED
Senior reactor operator license examination.
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Alfred J. Morabito, New Brighton, Pennsylvania, pro se, Applicant.
Colleen P. Woodhead, Esq., and Benjamin H. Vogler, Esq., Bethesda,
Maryland, and Jay Gutierrez, Esq., King of Prussia, Pennsylvania, for
the Nuclear Regulatory Commission Staff.
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DECISION
This proceeding involves the appeal of Mr. Alfred J. Morabito (Applicant)
from the denial by the NRC Staff (Staff) of his application for a senior reactor
operator (SRO) license for the Beaver Valley Power Station, Unit 1. The Staff
denied Mr. Morabito's requested license on the ground that he ,had failed to
pass both the written and simulator examinations that had been administered to
him. During the proceeding, following its reevaluation of certain answers, the
Staff conceded that Mr. Morabito had obtained sufficient points to have passed
the written examination. R>lIowing an oral presentation held on February 22,
1988, and taking into account all the evidence of record, I now conclude, for
the reasons set forth below, that Mr. Morabito has also passed his simulator
examination and, accordingly, should be issued a senior reactor operator license.
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I.

PROCEDURAL BACKGROUND

In order to obtain a senior reactor operator license for a reactor, an applicant
must, inter alia. pass both a written examination and an operating test which
includes, where feasible, a simulated operating test1 Mr. Morabito, the Manager
of the Nuclear 'Ii'aining Department at the Beaver Valley facility and a candidate
for an SRO license, took these examinations on July 22 and 23, 1986. By letter
dated August 27. 1986, he was informed by Region I of the Nuclear Regulatory
Commission that he had passed the operating test but had failed to pass both the
written examination and the simulator test; and, accordingly, that his application
for an SRO license was denied. He was also informed that he could request a
hearing with respect to those responses to examination questions that he claims
were graded incorrectly or too severely.2
On September 11, 1986, Mr. Morabito filed with Region I his request for a
hearing. setting forth the questions that he claimed were graded incorrectly or
too severely, together with the bases for his claims.' By letter dated November
12. 1986, Region I informed Mr. Morabito that it had performed a complete
independent regrade of the written examination. had reviewed the simulator
claims, and had determined that there was no adequate basis for reversing its
original determination. Region I further advised Mr. Morabito that he could
continue to pursue his request for a hearing to the NRC Division of Human
Factors Technology in Washington, D.C!
By letter dated December 1, 1986, Mr. Morabito advised the Director,
Division of Human Factors Technology, that he wished to continue to pursue a
hearing on the license denial. He forwarded the details of his claims by letter
dated December 16, 1986.5 The Division of Human Factors Technology, by letter
dated February 2, 1987, rejected Mr. Morabito's appeal with respect to both the

110 c.F.R. § SS.l1 (b) (1987). The regulations were revised effective May 26.1987 (S2Fed. Reg. 94S3 (Mar. 15.
1987». and aimilar eumination requirements appear in !he new regulations at 10 c.F.R. §§ SS.43 and SS.4S. This
proceeding is governed by !he regulations and regulatory guidelines in effect m the dateS !he euminatim was

administered.
2Lctter fran limy B. Kister. Chief. Projects Branch No.1. Divisim of Reactor Projects. NRC. Regim I. to
Mr. Alfred 1. Morabito. dated August 7:1. 1986.
3 Morabito Exit. 1. attached Exhibit S. A lJJt of ExIu.'bits is .et fanh in Appendix A (not publiahed).
4 Morabito Exit. 1. attached ExIu'bit L Under NRC guidelines. a candidate must pass each of aeveral acctions
of the written examination with • grade of at leaat 70% and the eumination al a whole with a grade of at least
80%. Mr. Morabito had originally palled all acctiona of the 'IVriacn examinatim except far § 6. en which he had
been graded S9.7~. He had been graded 82.2~ on !he exam u a whole. On regrade, Region I increaaed the
grade"" ,6 to 67 .6~. although in doing '0 it both added and IUbtra~ points. On uher acctions. Mr. Morabito
caninued to pass each .ec:tim. although in aane cases with a lower .core than earlier. Hit overalllCOre declined
to 80.~. atiIllllffidmt far a passing grade. rd.. Attach. 1. On !he simulator exam. Regim I removed one adverse
canmmt but continued to bold that Mr. Monbito bad failed. 1d.. Attach. 2.
, Morabito Exit. 1. attached ExIu.'bit p.
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written and simulator examinations,6 and it forwarded the appeal to the Office
of the General Counsel for c<!ntinuation of the hearing process.7
After several telephone and written communications between Mr. Morabito
and the Office of the General Counsel, the file of the proceeding was forwarded
to the Commission which, by Order dated July 1, 1987 (unpublished), granted
Mr. Morabito's request for a hearing. The Commission ruled that informal
hearing procedures were to be used, that the hearing was to be conducted
by a single Presiding Officer, and that the Presiding Officer might make
use of proposed hearing procedures that NRC had published for comment
approximately 1 month earlier.s On July 2, 1987, the undersigned was designated
as PreSiding Officer.'
By Memorandum and Order dated July 15, 1987 (unpublished), I ruled that
the proposed regulations cited by the Commission would be used for guidance
in this proceeding and that, in accordance with the provisions of proposed
10 C.F.R. §2.1231, certain specified documents would initialJy constitute the
hearing file. I also invited Mr. Morabito to submit a Specification of Claims, to
define the matters as to which he wished to challenge the Staff's conclusions,
and provided for a Staff response. Further, I issued a Notice of Hearing for the
proceeding. 10 On July 31, 1987, Mr. Morabito submitted his Specification of
CJaimS.ll The Staff filed its response on October 9, 1987.12
Mr. Morabito requested, and was granted, an opportunity to respond to the
Staff. He filed his response on November 7, 1987,13 The Staff also requested
an opportunity to respond to Mr. Morabito's response or rebuttal, and by
Memorandum and Order dated November 24, 1987, LBP-87-31, 26 NRC 436,
I granted that requesL I also posed numerous questions to both parties, set forth
a schedule for answering those questions, and directed that an oral presentation

15 Leaer from William T. RusaelI, Director, Divisien of Human Factms Teclmology, NRR, to Mr. Morabito. NRR
incn:ued Mr. Morabito'. grade on 16 of !he written examination from (i1.6% to 68.1 %, still short of I passing
pde.
7 Morabito Exh. I, Ittached Exhibit Q.
SProposed 10 c.F.R.1I2.1201·2.1263, 52 Fed. Reg. 20,089 (May 29,1987).
'52 Fed. Reg. 26,106 (July 10, 1987).
10 52 Fed. Reg. 27,485 (July 21,1987).
11 Morabito Exh. I, including attached ExIu"bits A·Z and M·BB. On Septanm 10, 1987, Mr. Morabito tiled
an addendum to Ittached Exhibit 1. AI I rm>lt of the techniea1 complexity of certain of !he issues raised by
Mr. Morabito, on October 5,1987,1 Ippointed Administrative ludge David L. Hetric:lt, I merom of !he Atomic
Safety and Licensing Bom! Panel, U I technical interrogator to ulist me with rupect to technical maucra involving
SRO license examinaticns.
11 Staff Exh. I, including !he attached affidavit of Mesars. David M. Silk and Bury S. Norris. The Staff earlier
had obtained an exlt:nsien of time within which to file its rcspense. Memorandum and Order dated August 19,
1987 (unpllh!ished). In its respc:me, !he Staff indicated that ale portion of ale of Mr. Morabito'. answers to a
written questien which had pteYiously been graded u incorrect had in fact been determined by the Staff to be
c:amoct. The Staff increued Mr. Morabito'. grade en § 6 of the written examinatien from 68.1% to 69.2%, still
short of I passing grade c:4 70%. Staff Exh. 1 It 6; , •• notes 4 and 6, 1Upra.
13 Morabito Exh. 2.
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be scheduled. The Staff responded to Mr. Morabito's rebuttal on December 21,
1987,14 and both parties responded to my questions by January 31, 1988.1.5
On February 17, 1988, the Staff filed the affidavit of Mr. Theodore L. Szymanski, Regional Support and Oversight Section Chief in the Operator Licensing Branch, Division of Licensee Performance and Quality Evaluation, NRR,
Headquarters office.16 That affidavit took the position that Mr. Morabito had
been incorrectly graded on one question of the written examination and that he
was entitled to an additional 0.5 points. Although not specifically stated in the
affidavit, the additional points were sufficient to provide Mr. Morabito with a
passing grade on the written examinationP
The oral presentation was held on February 22, 1988, in Pittsburgh, Pennsylvania (about 25 miles from the facility and from Mr. Morabito's residence). Most
of the record was developed through the direct testimony (several of the prior
filings of the parties) and through questions posed to the parties by myself or
the designated technical interrogator, Dr. David Hetrick. J permitted each of
the parties to ask a few questions (screened by me) to the other party. Witnesses presented by the parties to respond to questions were Mr. Morabito and
Mr. Lawrence G. Schad (for Mr. Morabito) and Messrs. David M. Silk, Barry
S. Norris, and Theodore L. Szymanski (for the Staff). Mr. Schad is the Simulator
Coordinator at the Beaver Valley facility. He participated in Mr. Morabito's simulator examination by assuming the role of SRO while Mr. Morabito was being
tested as a Reactor Operator; he also was present in the observation booth during
the period when Mr. Morabito was acting as an SRO.18 Mr. Silk was the NRC
examiner who prepared, administered, and graded the written examination and
administered the simulator examination for Mr. Morabito. Mr. Norris was the
certified NRC examiner who observed Mr. Silk's administration of the simulator
examination as well as conducting certain reviews of the written examination. 19
Mr. Szymanski, who is identified above, participated in the Headquarters review
of Mr. Morabito's examination.10 At the oral presentation, both parties waived
the opportunity to file proposed findings of fact and conclusions of law.21

14 Staff Exh. 2. including affidavit of Mesm. Silk and Noms.
15 MOr1lbito Exh. 3 (Ianuuy 28, 1988); Staff Em. 3 (IImIUY 29, 1988), including affidavit of Mesm. Silk and
Noms.
16 Staff Exh. 4.
17 By my calculations, which were later catfinned by the Staff, Mr. Morabito would only be entitled to an
additional 0.25 point, but that would be sufficient to give him a grade of 70.3% on 16 of thc writlcn cllaminatim,
• ~S$ing grade. Scc note 22, Uifra.
1 Tr. 17, 92 (Schad). All transcript references in this I>ec:Uiat refer to the transcript of the om presentatiat held
on February 22, 1988. A li&ting of transcript c:orrcctima u aa.oched hereto as Appendix B (not published).
19 Staff Exh. I, aa.oched affidavit," I, 220 MOr1Ibito Exh. I, aa.oched Exhibit Q.
21Tr.255-57.
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ll.

A.

OPINION

Written Examination

As set forth above, the Staff filed an affidavit that indicated that Mr. Morabito
was entitled to extra points on the written examination. This determination,
which responded to a position that Mr. Morabito had taken throughout his
appeal, raised Mr. Morabito's grade on § 6 of the written examination to 70.3%.22
As a result. with the agreement of the NRC Staff, I ruled at the oral presentation
that Mr. Morabito had passed the written examination.23

B.

Simulator Examination

The examination administered to Mr. Morabito was governed by the 0perator Licensing Examiner Standards set forth in NUREG-1021, Rev. 2 (April
1986), which were in effect on the dates of Mr. Morabito's examination.24 Under
those standards, the simulator examination is a portion of the operating examination. Mr. Morabito passed all 'portions of the operating examination except
for the simulator examination.
The scope and content of the simulator examination depends upon the type
of license sought - for Mr. Morabito, an "instant SRO" license (i.e., a senior
reactor operator license where the applicant is not already a licensed reactor
operator). During a simulator examination, a candidate is tested by carrying
out the functions of a particular position during several hypothesized events or
scenarios. The scenarios are developed by the NRC Staff based on information
from the licensee concerning the design of the plant and the capabilities of
the simu1ator.~ Instant SRO candidates such as Mr. Morabito must demonstrate
that they meet the requirements for both reactor operator and senior reactor
operator positions.26 For that reason, during various scenarios of the simulator
22The dispute between the parties concerned the method of grading of question 6.03b. which called for three
answers. The entire qucstiat was worth 1.5 points. Mr. Morabito provided four answers. Initially. the Staff
regarded atly one of the answers as correct and gave Mr. Morabito credit for 0.5 points (me correct answer out
of three). Later. when it determined that another answer was correct, the Staff.hifted to a method of proportional
gnlC!ing and awarded Mr. Morabito 0.75 points (two out olfourcorrect).In its February 17. 1988 affidavit. the Staff
stated that, although the method of proportiatal grading was in general prefcnble for multiple-answer qucstims.
it was not appropriate for the Staff to have used it in the cilcumstanccs of the particu1u euminstiat under
review. Although the Staff indicated that Mr. Morabito would be entitled to 0.5 additional points. a rccslcu1stion
indicates that Mr. Morabito provided two correct answers out of the three required and Ihould be awarded 1.0
points for the qucstiat (an additional 0.25 points). Using that figure, Mr. Morabito has received 15.9 points out
of a possible 22.6 points at § 6, or 70.3%. The Staff agrees with Ihia figure (rr. 5-6).
23Tr. 6. In reaching Ihia conclusion. I express no opinion on any of the substantive qucstiat. nised by
Mr. Morabito with respect to the written euminstion. Given the cmccssiat made by the Staff in its affidavit
(Staff Exh. 4), those other questions have become moot
24 Some of those standards have subsequently been modified. Su NUREG-I021. Rev. 4 (May 1987).
~ Staff Exh. 1. attached affidavit, '38.
Z6NUREQ_1021 (Rev. 2), §ES-302, "B, D.3.
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examination, Mr. Morabito acted either as a reactor operator or as a senior
operator. During these scenarios, positions other than that occupied by the
candidate are carried out either by other candidates undergoing examination
or by representatives drawn from the facility staff.27
During the simulator examination, Mr. Morabito was tested on three scenarios: (1) a boron dilution accident followed sequentially by a vacuum breaker
leak, pressurizer reference signal failure, erratic governor valve control, and
station blackout; (2) the B spray valve fails closed and the T-ave (temperature
average) input to steam dumps fails low followed sequentially by Bloop FRV
(feedwater regulating valve) bypass fails open, loop 3 Th (hot leg temperature)
fails high, turbine generator valves fail closed, PORV block valve fails open for
455D due to a breaker problem and Pzr (pressurizer) PORV 455D fails open;
and (3) PRNI (power range nuclear instrument) (44) fails high followed sequentially by S/G (steam generator) tube leak (developing into a rupture), pzr level
fails high, FWP-IA trip from 75% power, and "A" HHSI (high head safety
injection) pump fails to auto start on low pressure SI.28 In the third scenario,
Mr. Morabito functioned as a reactor operator, in the first two, he functioned as
a senior operator.
In accordance with NUREG-I021 (Rev. 2), §ES-302, ttD.3 and D.8, the
scenarios (collectively) are designed to test the candidate's proficiency in eight
competencies, under conditions of normal evolutions, instrument failures, component failures, and major plant transients. In the case of an instant SRO examination such as was administered to Mr. Morabito, the eight competencies are
(I) Understanding!Interpretation of Annunciator/Alarm Signals; (2) Diagnosis
of Events/Conditions Based on Signals/Readings; (3) Understanding of Instrument/System Response; (4) Compliance/Use of Technical Specifications; (5)
Compliance/Use of Procedures; (6) Control Board Operation; (1) Supervisory
Ability; and (8) Communications/Crew Interaction.29
With respect to each competency, a candidate may receive a grade of
satisfactory (S), marginal (M), or unsatisfactory (U).30 Justification (in writing)
is required for each M or U rating. One or more written comments by the
examiner may serve the purpose of such justification. A particular comment
may in some circumstances be applicable to more than one competency. In
the case of Mr. Morabito's examination, he was graded as satisfactory in the
first four of the above competencies and unsatisfactory in the last four of the
competencies. Under the guidelines, a grade of U in one competency may
27 Mr. Schad was one IIlch tqmsen\ative (31' p. 422, 8!lpra).
28 Staff Exh. 1••nached affidavit. ,37; IU also Morabito Exh. 1•• nached Exhibit 1. Anach. 3 (Simulator
.
Scenmo Fonm).
29 S" ow Staff Exh. 1••nached affidavit. ,38.
3°NtJREG.I021 (Rev. 2), IES-302, ,F.2, and IES-303. , B. The cu=t version of NtJREG.I021 no longer
includes the MUJinu grade category. S" NUREG-I021 (Rev. 4), fES-302, ,C.
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(but need not) be considered an adequate basis for failure of the examination.
There must also be an assignment of an overall rating, "based on the specific
circumstances of candidate's performance during the examination."3! At the
time of Mr. Morabito's examination, this general rating was described by
the Examiner Standards as "a professional, subjective judgment on whether a
candidate should pass or fail this segment of the examination.''32
With these general principles in mind, I turn now to Mr. Morabito's claims
concerning the simulator examination. I will treat each of the competencies in
which the candidate was rated as unsatisfactory and, within those competencies,
will discuss each of the statements supporting the unsatisfactory rating.

1.

Compliance/Use of Procedures

Mr. Morabito's unsatisfactory rating in this competency was initially based
on four comments. During the initial review by Region I, the third comment
was deleted.33 I shall review the first, second, and fourth comments seriatim.

a. Examiner's Comment 1
The first comment reads as follows: 34
During first scenario candidate did not consult any procedure when decreasing load to check
power range indicator response for two power range indicators that were lower than the other
two. AOP·I0 c:a11s for the plant to be in Mode 3 [hot shutdown] if two power range channels
are malfunctioning.

Elsewhere on the examination, the examiner set forth essentially the same
comment with respect to the activity in question, as follows: 3s
Candidate did not consult any procedure when decreasing load to check Power Range
indicator respoose for two PR indicators that were reading lower than the other two. H
candidate considered two PR indicators inoperable then plant should be in Mode 3 with (in]
1 hOIU as per AOP·I0.

In his appeal, Mr. Morabito took the position that he did not consider two
power range (PR) instruments to be inoperable; he considered two instruments
to be reading differently from the other two but did not know why. He directed
a 10% power reduction to determine if all instruments responded to a power
31NUREG-I021 (Rev. 2). §ES·302, ,F.3; Tr. 19-20 (Norris).
31 NUREG-I021 (Rev. 2). §ES·303. 'B.
33 Morabito Exh. 1. attached Exlubit 1., Attach. 2 at 1; id.. attached Exhibit 1. § ES·202·11. Attach. 1/4. '3.
34 Morabito Exh. 1. attached Exlubit 1. §ES·202·11. Anach. 114.'1.
"Morabito Exh. 1. attached Exhibit 1. § ES·30S. at 6. , S.2.A C"Offnonnal/Abnonnal Procedures").
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change and. in addition, to commence reducing power to achieve Mode 3
conditions if it turned out that the PR instruments were not responding to the
power change. After a 5% decrease, he observed that all detector outputs were
responding appropriately and he stopped the power decrease at that time.
He claims that no procedure is required for a power reduction of up to
10%. Indeed, he claims that, prior to invoking procedure AOP-IO, he would
have to inform the crew that two PR channels were inoperable and also which
instruments were defective. He explains that he ordered the small reactivity
change in order to determine whether this was in fact the case. He draws a
distinction between checking the ''precision'' of instruments (agreement with
each other) and the calibration (accuracy of indication) of the instruments; he
maintains that no procedure covers the first of these activities. He also claims that
his action maintained temperature and power levels within specifications, and
that eventually the reason for the PR instrument readings (an undetected boron
dilution) would have been discovered. {Mr. Morabito learned of the undetected
dilution only after a post-examination discussion with the examiners.):l6
At the oral presentation, Mr. Morabito introduced for the first time a new
reason for his having reduced power in the reactor. He stated that "we were
approaching the temperature limit • • • temperature was near its top limit, and
some action had to be taken. "37
For its part, the Staff agrees that certain minor power reductions may be
authorized without resort to a formal procedure. It also acknowledges that, in
an emergency, the formal procedures would be supplanted by the emergency
operating procedures (EOP) which must be memorized by operators and which
do not require producing the formal procedure, as is otherwise required." But it
maintains that, in the circumstances, no power reduction was permissible without
using a formal procedure. The Staff would not have insisted that procedure AOP10 be utilized. If Mr. Morabito wished to investigate the accuracy of instruments,
he could have resorted to a surveillance procedure, which is another formal
procedure; he would not have been downgraded for using such a procedure. By
reducing power gradually, however, without using a procedure, Mr. Morabito
masked the indications of the dilution accident which was creating the unsafe
reactivity condition.39
In response to Mr. Morabito's new argument about approaching the temperature limits, the Staff asserts that the automatic operation of control rods
should have been maintaining the temperature within its programmed band of

36Monbito Em. 1 at 13·14. 17; id., attached ExIu"bit S, Attach. B, at 4,9; ,,, also id., attached ExluDit P,
Attach. 3, at 1; Morabito Em. 2 at 7·8.
31Tr. 58, 7~77, 78·79 (Morabito).
38 Staff Exh. 3, ,45; Tr. 83 (Norris).
39StaffExh. I, attached affidavit, ,,41-42; Tr. 82, 85·86 (Norris).
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variation.40 Mr. Morabito agrees with the Staff that the automatic control was
functioning properly, but maintains that the temperature nevertheless was increasing.41
The Staff also advances a procedural objection to Mr. Morabito's introduction
of oral testimony that had not previously been presented in written form. It
asserts that it would be inappropriate to allow Mr. Morabito to offer additional
reasons to justify his actions of a year and a half in the past, and that testimony
should be restrained to that which had already been presented in writing."2
Evaluation of this comment is a close question. Mr. Morabito took essentially conservative actions in responding to a situation that he did not fully
understand. However, he clearly failed to utilize any procedures in formulating
his response. The operability of certain instruments was in question - not their
precision or accuracy, using Mr. Morabito's terminology. Given the operating
rules of the Beaver Valley facility, it appears that, although some power reductions may be undertaken without a procedure, a reduction in a circumstance in
which a procedure is called for would mandate that a procedure be followed. At
the very least, a surveillance procedure would be used to test the operability of
instruments.43
Mr. Morabito's new argument that he reduced power partly because the plant
was approaching temperature limits does not contribute to the resolution of this
issue. It has the appearance of a belated rationalization; and, as the Staff notes,
it was not advanced in any written documents prior to the oral presentation.
In any event, Mr. Morabito is being faulted not for reducing power but for
doing so without following an appropriate procedure. The interaction of boron
dilution, control rod motion, and intermittent rise and fall of temperature, as
described by Mr. Morabito, is a slowly evolving process and not an emergency
condition such as would justify immediate action.44 Utilization of an appropriate
procedure is required in such circumstances for a power reduction.
As the Staff points out, Mr. Morabito was being tested as much for his ability
to follow required procedures as for his ability to maintain the plant in a safe
condition:'"
This was an audit of his knowledge, and an audit of his ability to operate the plant in
accordance with Duqueme light procedures.
He is licensed to operate the plant in accordance with approved procedures. lbat is part of
his liten.5e and part of his requirements.

4OTr• 60-61,79·81 (Norm).
41 Tr. 86-87 (Morabito).
42Tr. 72-73.
43 Staff Exh. 3, ,47; ••• a1.ro Tr. 82, as (Norm).
44 Tr• 83 (NorriJ); cf. TL 62-65, 87 (Morabito).
4'Tr. 80 (NorriJ).
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That being so, I agree with the Staff that Mr. Morabito should be downgraded
for the activity recorded by the examiner's first comment I note, however, that
the Staff takes the position that this comment, by itself, would not justify a
grade of unsatisfactory for the Compliance/Use of Procedures competency.46

b. Examiner's Comment 2
The second comment under this competency reads as follows:47
During second scenario while in ES-1.2 step 27 candidate asked"Are RCS hot leg temperatures greater than 395 Fl" Candidate did not wait for an operator response and assumed the
answer to the question was "yes" by answering "yes" aloud to himself. The operator then
indicated the answer to the question was "No."

On his appeal, Mr. Morabito acknowledges the accuracy of the comment
but challenges the implications that the Staff draws from it. He claims that
thinking out loud by trainees is encouraged, even though the thinking may be
incorrect He acknowledges that he had expected a ''yes'' answer but stresses
that he took no action prior to hearing the operator response, and then directed
the correct action. He adds that he reacted with excellent supervisory control to
direct a proper action, rather than the action he might have been expected-to
direct; and that the action he directed was the one required by the applicable
procedure."
The Staff notes that Mr. Morabito has not refuted the comment It asserts
that the candidate's comments indicate an incorrect analysis of the transient
in progress and an improper attempt to analyze an event instead of using the
symptomatic approach provided by emergency procedures.49 In response to my
inquiry why this comment was relevant to the CompliancelUse of Procedures
competency, the Staff asserts that all procedures are written with the premise
that correct information will be used in the determination of actions; and that,
if Mr. Morabito was not in a position to verify a parameter, then, rather than
guess, he should have waited for and insisted upon a report from the reactor
operator. The Staff adds that if Mr. Morabito had proceeded on the basis of
incorrect information. he would not have been mitigating the accident in progress
but rather worsening the condition.50

46 Staff Exh. 3.151.
47 Morabito Exh. I, anamed fuhibit 1. §ES-202-11. Attach. 1/4, U.
48 Morabito full. 1 at 17-18; iJ.. anamed ExIn'hit S. Attach. B, at 9; ue
at 1.
49 Staff Exh. 1 at 13; iJ., anached affidavit, '45.
50 Staff Exh. 3. '53.
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ow iJ.. anamed Exlnbit P. Anach. 3.

Insofar as this comment bears on Compliance/Use of Procedures, it appears to
be remote at best and, more likely, inconsequential. Mr. Morabito took no action
that was not consistent with aWlicable procedures. He indicated that he would
never have taken any action without a response to the question he had posed.'1
The Staff's assumption that Mr. Morabito might through incorrect analysis
make the accident more severe is thus purely hypothetical and speculative. With
respect to its applicability to the Compliance/Use of Procedures competency,
this comment is insubstantial and should be deleted.

c. Examiner's Comment 4
The fourth comment52 under this competency reads as follows: 53
During the third scenario [during which Mr. Morabito was acting as a reactor operator], after
the reactor tripped and 51 activated, candidate did not check if UI51 pumps were running
as required by immediate action step llb of B-O. SRO had to remind candidate to check if
UI51 pumps were running.

Mr. Morabito acknowledges that this comment is valid but questions the
weight that should be given to it.'" He views it as a minor event and also
questions whether other candidates have been graded as harshly as he for the
failure to adhere to one of the immediate action steps."
The Staff points out that Mr. Morabito's failure to perform an immediate
action step of the emergency operating procedures is significant since the
immediate action steps are required to be committed to memory and the third
scenario provided the only evaluation of Mr. Morabito's ability to comply with
these procedureS.'CI More specifically:
This is one of the few usks Where we expect it to be performed almost flawlessly. This is the
emergency procedure. This is a condition where the plant is not in a safe condition. To protect
the safety of the publiC; to protect the core, itself, certain actions should take place. Those
actions are automatic and they should be verified. He could not perform that.$7

In this instance. I accept the Staff's evaluation that this comment should remain a deficiency. Operators must be fluent with the emergency operating proce-

'1 Tr. 99-100 (Morabito).
'2 AI noled earlier. at p. 425 ••"""". the third canmCllt under this cornpc:tency wu cIcleted by Region I and is
not now at issue.
'3 Morabito E1h. I, attached Exhibit 1.IES-202-11. Atuch. 1/4. '4.
.54 Morabito E1h. 1 at 18.
" Morabito E1h. 3 at 11: ." also Morabito Em. 2 at 8-9.
'6 Staff E1h. 1 at 13·14: id.. attached affidavit, , SO; Staff E1h. 2. attached affidavit, 44 32
57rr. 125 (Norris).
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dures, irrespective of the significance of any particular procedure. Mr. Morabito
failed to adhere precisely to the mandate of one such procedure. But I also note
that the Staff does not believe this deficiency in itself is significant enough to
warrant an unsatisfactory grade for the competency.'s

d.

Conclusion as to Compliance/Use of Procedures Competency

The Staff initially based its rating of unsatisfactory for this competency on
the four deficiencies set forth in the examiner's report.,g After Region I had
eliminated one of the four deficiencies, the Staff examiners still believed that
the remaining three deficiencies warranted an unsatisfactory rating - the deleted
comment constituting, in their opinion, the least significant of the four.1SO
I have now deleted another of the comments. Nonetheless, I regard the
ability to follow procedures correctly as significant enough to warrant a rating
of unsatisfactory based on the two deficiencies that remain. The unsatisfactory
rating in this instance, however, is not of the type that would justify a failing
grade on the simulator examination as a whole. In particular, the two comments
on which the rating is premised did not involve situations where the reactor was
placed in any danger. Moreover, although Mr. Morabito exhibited less-than-ideal
adherence to procedures in two instances, he followed procedures adequately in
other situations and demonstrated considerable knowledge of and familiarity
with procedures generaIly.61

2.

Control Board Operations

Mr. Morabito was tested on this competency only in the third scenario, in
which he was performing as a reactor operator. His unsatisfactory rating was
based on four comments, none of which were deleted through Region I or
Headquarters review. I will deal with them seriatim.

a. Examiner's Comment 1
The first of the examiner's comments under this competency reads as fol-

10ws:62

Staff Exh. 3,11 57; Tr. 125 (Norris).
,g's Staff
Exh. 3, 11 64; Tr. 126-27 (Norris).
ISOTr. 128-29 (Norris).

61 Su, ~.,., !'P. 432, 433, and 443, i1t{ra.
62Motllbito Exh. I, attached Exhibit J, § ES-302-11, Attach. 214,,1.
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Ibllowing SI aauation u the RCS pressure war decreasing the candidate misread RCS wide
range pressure indication. Candidate misread 1600 psig as 1040 psig and then checked with
other operator to confirm RCP trip criteriL

Mr. Morabito concedes that "[t]his comment is accurate. It documents a
significant error."63 But he claims that it alone should not be sufficient to
produce a failing grade. He explains that it is always desirable to avoid a loss
of forced-flow cooling but that, when necessary, natural circulation is adequate;
and that, in this instance, he established and maintained natural circulation. As
the scenario progressed, he also discovered on his own that he had tripped the
pumps prematurely and stated that he was about to announce that fact to the
SRO when the scenario ended. He then informed the SRO that he had tripped
the pumps prematurely. Mr. Morabito adds that all parameters were maintained
safely within limits; that the induced transient was mild; that his actions in
tripping the pumps were "within the bounds of the analyzed accident"; that
no adverse effects on the health and safety of the public or station personnel
occurred; and that there was no equipment damage. Finally, he asserts that he
flawlessly performed the complex procedure for securing the reactor coolant
pumps, providing evidence of his familiarity with the control board and of his
dexterity in performing several simultaneous and dependent sequential actions.64
The Staff takes the poSition that the fact that Mr. Morabito correctly performed an inappropriate action does not obviate the fact that during a test of
his ability to read process instrumentation he demonstrated an inability to do so
correctly. The Staff believes that maintaining plant safety limits in this instance
does not excuse the admitted error.65 It adds that Mr. Morabito's efforts (as part
of his appeal) to deemphasize operational errors "demonstrates an unconservative approach to nuclear safety. ''66
As both parties acknowledge, the defiCiency noted here was significant But
the fact that a deficiency may be significant need not automatically produce a
"U" grade for the compete~cy. The context in which the deficiency occurred, the
corrective action adopted by the candidate, and his recognition of the error on
his own, without prompting, all are relevant to the candidate's knowledge and
abilities with regard to control board operations. I find somewhat disingenuous
the Staff's position that, iIi attempting to place his operational error into context
as part of his appeal, Mr. Morabito demonstrated an "unconservative approach
to nuclear safety." The Staff itself acknowledges that this deficiency by itself

63 Morabito Ell!. 1. attached Emibit S. Attach. B. at 10.

64 /4; Morabito Ell!. 1 at 18-19; Morabito Ellh. 2 at 9·10. Mr. Morabito aho claims that he did not mio~d
the gauge at 1040 PSi&. as claimed by the cwniner. but nther mis_d it at 1100 psig. The difference is
!nsignilicanL S•• Tr. 133·36 (Morabito, Norris).
65 Staff' Ell!. 1 at 15. attached affidavit, ,53.
66 Staff' Ell!. 2, ,35.
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would not warrant a "U" grade for the competency.67 Moreover, the Staff's
approach does not measure Mr. Morabito's attitude or knowledge when he took
his examination but, rather, appears to attempt to penalize Mr. Morabito for
exercising his appeal rights.
Based on the entire record concerning this deficiency, it is clear that this
deficiency must result in some downgrading of Mr. Morabito's score on "Control Board Operations" and that he is not entitled to an "S" rating on this
competency. The crucial consideration that is relevant is Mr. Morabito's selfrecognition of his error, together with his exercise of sufficient control to minimize any ill effects that might otherwise have attended the error. Under applicable guidelines, a candidate who initially provides a wrong answer and then
later recognizes the mistake "with little prompting" and goes on to correct it is
to be rated as marginal.6S Mr. Morabito here recognized his mistake and was
prepared to correct iL He could not carry out the correction because the scenario ended. Further, in reacting to his mistake, he exhibited familiarity with
the control board and applicable procedures. Under these circumstances, this
admittedly significant deficiency should result in downgrading to no worse than
a marginal rating.

b. Examiner's Comment 2
The examiner's second comment under the "Control Board Operations"
competency reads as follows: 69
In step 4c of E-3. the Residual Heat Release valve was to be checked to ensure it was
closed. Candidate was looking at the demand indicator for the manual cattrol of Residual
Heat Release Valve and not at the indication lights for the valve. Candidate was hesitant to
respond to the check verification and appeared confused until other operator came over and
explained the controls and indications to the candidate.

Mr. Morabito claims that this comment is incorrect and should be withdrawn.
First, he asserts that there are no position-indicating lights for the Residual Heat
Release valve; thus, the statement that he should have been looking at those
lights was (by definition) erroneous. Second, he claims that he was not confused
but only hesitant to verify that the valve was closed based on observation of
the demand signal alone. He states that he had been cautioned during training
against relying on a demand signal alone to determine whether the RHR valve
was closed. At the oral presentation, he described such cautions as "common

67 Staff Exh. 3. 1166.
6S NUREG•1021 (Rev. 2). I ES-303. 11 B. at 1 of 6.
69 Morabito Exh. 1. attached Exlubit 1. I ES-302-11. Attach. 214. U-
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in the industry."70 After consultation with the other operator to verify that the
demand signal was the O!lly way to verify the valve position from the control
room, he responded appropriately to the SRO that the valve was closed. He cites
his activities as a good example of crew interaction and teamwork.71
For its part, the Staff acknowledges that its examiner made a mistake as to
the presence of indicator lights. Indeed. the Staff concedes that, contrary to a
fair reading of its comment, Mr. Morabito was properly looking at the demand
indicator.72 It divides the comment into two segments, however, and claims that
the candidate was deficient in having to be instructed by another operator in
control board operation and component verification."
It is clear that the first part of this comment, concerning indicator lights,
which the Staff concedes is erroneous, must be deleted. Further, it is by no
means certain that the Staff's error would not infect the entire comment i.e., the theory that if Mr. Morabito was looking in the wrong place, all of
his subsequent actions must be tainted. However, treating the second part of
the comment (concerning consultation with another operator) as divisible from
the first, I do not perceive that second part as reflecting a lack of knowledge
on the part of Mr. Morabito. Rather, it reflects an attempt by Mr. Morabito to
assure that he was following the only procedure available to keep the reactor
in a safe mode of operation, given the existing circumstances. This was not an
emergency situation, where time for consultation would not be available.7• Thus,
the consultation for which Mr. Morabito is being criticized is an example of his
utilizing teamwork to achieve the greatest possible degree of safety. fur these
reasons, I am deleting this comment.

c. Examiner's Comment 3
The examiner's third comment reads as follows:75
In step 9a of E-3, the cmtainment sump pmnps were to be stopped. Candidate stopped one
cmtainment sump pump and the Inoore Instrument Imnp pump. The other operalor came
over to show the candidate where ccher containment lump pump switch was located.

Mr. Morabito agrees that the actions occurred as stated in the comment,
although he clarifies that he was not shutting down any pumps but, rather,
putting the control switches in the "off" position rather than leaving them in

70Tr. 147 (Morabito).
71 Morabito Exh. 1 .t 19; n .•nached ExIu'bit S. Appendix B••t 10.
72Tr. 147. 151·52 (Norris).
73 Staff Exh. 1 .t 15-16; .nached affidavit, ,,56-57; Tr. 147-49 (Norris).
74 Tr. 149 (Morabito).
"Morabito Exh. 1••nached IWrlbit J. IES·302-11. Attach. 214. ,3.
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the automatic position.76 Although acknowledging his mistake, Mr. Morabito
claims that the step was precautionary in nature and was not a major oversight
in the overall scheme of the accident. He notes that eight actions are required
to complete the step and that, of the eight, he missed only one (reflecting his
general familiarity with the control board). He attributes his mistake to his haste
in completing the step and adds that this occurrence should not support a grade
of "U" for Control Board Operations.77
The Staff takes the position that the candidate operated the wrong switch and
that his mistake was identified by another operator; and that even though the
candidate's action did not degrade plant conditions, the fact that he incorrectly
positioned the wrong switch without noting his mistake supports an unsatisfactory evaluation. The Staff adds that the missing of a single step of a procedure
being conducted from memory is significant.78
I agree with the Staff (and Mr. Morabito does not dispute) that the deficiency
here is significant I will treat it in that light I note however, that the Staff does
not consider this deficiency significant enough to lead, without more, to a grade
of unsatisfactory on the competency as a whole.79

d. Examiner's Comment 4
The fourth (and final) comment under the Control Board Operations competency reads as follows: 80
In step 11 of E-3, CIA was to be reset. Candidate depressed the CIA Train B button and the
em Train A button. CIA did not reset. Candidate did not verify CIA was reset following
hi s attempt to reset CIA. B1

Mr. Morabito asserts that this comment should be reconsidered because it is
not entirely correct; that there is no way to verify CIA reset from the control
room other than attempting to cycle the CIA valves. He claims that, after the
scenario had ended, the examiner asked him how to get RCS samples; and
that, after some confusion regarding the thrust of the examiner's question,
he explained that the CIA sample valves would have to be opened. Upon
request by the examiner to open those valves, Mr. Morabito opened the train
B valves and they came open. The train A valves did not open. Mr. Morabito
then immediately realized that train A of CIA had not been reset and (without

76 Morsbilo Exit. I at 20; Tr. 153·54 (Morabito). The Staff cmcurs with the cIarificatim. Tr. 154 (Norm).
77 Morsbito Exit. I at 20; id., attamed Exhibit U.
78 Staff ExIt. I at 16; attached affidavit. ,,6().61.
79 Staff ExIt. 3, '74, Tr. 158 (Norris).
80 Morsbito Exit. I, attamed Exhibit I. § ES·302-II. Attach. 214. '4.
81 CIA and CD refer to two ateps in the isolation of the containmcnl. Tr. 159-60 (Norris).
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prodding) reached over in front of the examiner. pushed the train A reset button
and opened the train A sample valves. He claims that this is "exactly how" a
failure to reset CIA in the plant would be detected. He adds that failure to reset
CIA properly has no safety significance to the public or the plant and that his
actions following the scenario represented "deft operation of various controls."
He concludes that his actions do not warrant a grade of unsatisfactory.1l
The Staff. although recognizing that plant conditions were not degraded, asserts that Mr. Morabito's argument does not refute the fact that he failed to reset
the CIA properly. or provide any excuse for his "inability" to operate the control board adequately in this respectS] It makes no reference to Mr. Morabito's
activities following the conclusion of the scenario or to whether those activities
should have any impact on the grade awarded. The Staff concludes. however.
that the deficiency by itself is not sufficient to justify a grade of unsatisfactory
for the competency.84
Based on further questioning by myself and Dr. Hetrick at the oral presentation. I conclude that one part of this comment is unfair to Mr. Morabito and the
other part should lead to a grade no worse than marginal. The unfair portion
concerns the verification of CIA reset The record demonstrates that. as claimed
by Mr. Morabito. there is no way to perform such verification from the control
room other than by attempting to cycle the CIA valves. ('The reset buttons for
these valves are spring-return buttons which have no indication of status.") Further. the scenario was terminated prior to any opportunity for Mr. Morabito to
perform such cycling.86 Why was it terminated so soon? The Staff explained
that it had observed enough information about the candidate in that phase of the
examination:
You have to realize that we could take any me scenario and run it on for many boon to
lome point where we beat it to death • • • •f'1

In this instance. permitting the scenario to continue would have been the only
way to test Mr. Morabito's knowledge and ability concerning CIA reset. For
these reasons. the last sentence of the comment is unfair to Mr. Morabito and
must be deleted for that reason.
The first part of the comment reflects Mr. Morabito's pushing one button
correctly and one incorrectly. The incorrect action represents a deficiency in
Control Board Operations. After the conclusion of the scenario. however.

11 Morabito Exh. 1 at 2().21; itL. auached Exhibit S. Auach. B. at 11.
Il Staff Exh. 1 at 17; auached affidavit, 1 64.
84 Staff Exh. 3. 176.
"Tr. 165 (Morabito. Nemis).
S6 Tr. 172 (Silk).
f'1Tr. 172 CNemis).
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Mr. Morabito was questioned by Mr. Silk and asked how he would know whether
the CIA had been reset. He responded (correctly) that the only way was by
operating the valves.
Mr. Morabito was then asked to operate the valves. He operated one and
found it had been reset. Then, without further prompting, he attempted to
operate the second set of valves and discovered it would not operate, indicating
it had not been reset. Mr. Morabito then reached over, hit the reset button, and
then immediately opened the valves.aa By carrying out the operation correctly,
Mr. Morabito reflected knowledge of this aspect of control board operation. The
Staff suggests that he did so only with prompting.19 But the prompting was only
with respect to performing the test, not with respect to how the test was to be
performed.
Mr. Morabito's performance here reflects some aspects of a satisfactory
performance and some of a marginal performance. He appears to be familiar
with equipment and procedures - an attribute of satisfactory performance.90
However, he made a mistake, which he corrected with little prompting i.e., prompting only with respect to revisiting the test and not with how to
perform the test - and thereby met the criteria for a marginal evaluation.91 He
exhibited none of the attributes of an unsatisfactory evaluation, other than the
initial mistake. He cannot be fairly attributed with a poor working knowledge
and understanding of the system - "obvious unfamiliarity" - such as would
properly attend an unsatisfactory rating.92 In these circumstances, the Staff's
rating of Mr. Morabito's performance here was unduly harsh and not supported
by the record. He is to be evaluated as no worse than marginal on his attempted
reset of the CIA valves.

e.

Conclusion as to Control Board Operations Competency

Of the four comments under this competency, I have found only one serious
enough to be equated to a level of unsatisfactory. I have deleted one comment
and found the others no worse than a level of marginal. The one unsatisfactory
comment is not significant enough to warrant a rating of unsatisfactory for the
entire competency. Mr. Morabito has clearly fallen short of a satisfactory level
for this competency, for he has made several mistakes. But his understanding of
the control board and its operation appears to be satisfactory. fur these reasons,

8STr. 171-72 (Morabito).
89Tr. 172 (Silk).
9ON1JREG.I021 (Rev. 2).IES-303.,B (S).
91ft!. I ES-303. , B (M).
92 It!. I ES-303. , B (U).
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I am changing the Staff's grading of Mr. Morabito on this competency from
unsatisfactory to marginal.

3.

Supervisory Ability

Mr. Morabito's unsatisfactory rating in the Supervisory Ability competency
was based on two comments. The second of the comments, however, incorporated a number of other comments by reference.

a. Examiner's Comment 1
The first of the examiner's comments under this competency reads as follows:93
In the second scenario, the candidate did not notice that the feed reg bypMS valve indicator
was indicating that the valve was open during diagnosis of unusual feed reg valve movement.

Mr. Morabito claims that this comment is erroneous. He states that. as SRO,
he was the first to notice the stuck-open valve and called it to the attention of
the balance-of-plant (BOP)' operator. The BOP operator then observed it and
initiated corrective action to close it. Mr. Morabito adds that his account is
verified by the fact that the reactor operator had no way of knowing that the
valve was stuck open unless he had heard Mr. Morabito and the BOP operator
discussing it; and th~ll, when discussing it with his examiner, the reactor operator
knew the valve was stuck open and acknowledged hearing Mr. Morabito's
discussion of it!14
Mr. Morabito also claims that the examiner's scenario called for a high-level
alarm to be the initiating event for the bypass valve failure, and that the alarm
did not occur. He explains that. with no alarm to call his attention to a potential
problem, there was no reason for him to do more than acknowledge the BOP
operator's report that B steam generator feed flow was spiking in a manner
similar to what had occurred in the first scenario (where there had been a problem
with the simulator itself). After calling maintenance to check the problem, and
after verifying with the BOP operator that the feedwater flow increase was
returning to normal and was under control. Mr. Morabito concurred with the
BOP operator's request to take manual control of the B steam generator feed
regulating valve and then turned his attention to other matters. Mr. Morabito adds

93 Monbito Exh. I, attached Ellhibit J, §ES·302-11, Attach.

!l4Monbito Exh. I, attached Ellhibit S. Attach. B. at 11.
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that these measures were "obviously effective" since he and the BOP operator
never lost control of B steam generator leve1.9s
The Staff acknowledges that Mr. Morabito recognized a problem with the
steam generator feed flow. It faults him for not aggressively pursuing the root
cause of the problem and for not identifying the root cause for 20 minutes. It
deems the lack of an alarm to be irrelevant, on the ground that many problems
initiated at nuclear plants do not initiate an alarm but must be identified from
abnormal parameter readings. The Staff also considers the malfunctioning of the
simulator to be irrelevant, inasmuch as the candidate was instructed to respond
to all indications as he would in the actual control room. The Staff concludes
that Mr. Morabito has not shown that the examiner's comment was not a valid
assessment, although it concedes that the failure to ascertain the cause of the
problem aggressively was the significant fact in its evaluation of the candidate.96
In evaluating the validity of this comment, it is important first to look at
the grading standards applicable to Mr. Morabito's examination. For a comment
leading to an unsatisfactory evaluation, such as this one, the standards require
that the evaluation "be supported by detailed notes stating the particular action
or response that resulted in the unsatisfactory evaluation.''97 The justification for
the unsatisfactory rating should be "explicit in what action was unsatisfactory
and why.''98 The examiner's first comment under Supervisory Ability fails to
satisfy these standards.
The examiner's comment, as written, can only legitimately be understood
as stating that Mr. Morabito did not notice that a valve indicator was reading
in a certain way. However, it was not the responsibility of the SRO (in which
capacity Mr. Morabito was acting at that time) to notice the open indication.
That was the responsibility of the reactor operator.99 Moreover, as the Staff
does not dispute, before the end of the scenario Mr. Morabito noticed that the
valve was open. loo When Mr. Morabito noticed the open valve, he took action
to determine the reason. IOI The Staff acknowledged that the action taken by
Mr. Morabito in this respect was appropriate. 102 The Staff's only real comment
was that Mr. Morabito took too long to react to the situation, that he did not
pursue a remedy with enough aggressiveness. lOO Whether or not that comment
would have been warranted as a deficiency, the comment as written does not

9S Morabito Em 1 at 21; ••• also id. at 2696 Staff Exh. 1 at 18; auached affidavit, " (j1. 68.
97NtJREG.I021 (Rev. 2), fES·303"B (M), at 2
98 14., , B (U), at 2 of 6 (emphasis in original).
99 Tr• 175,176-77 (Norris); Tr. 186 (Morabito).
looTr. 183·84 (Morabito).
IOITr. 184,192 (Morabito).

or 6.

l02 Tr• 193 (Nom.).
IOOTr. 196-97, 199 (Norris).
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reflect what the Staff intended. All that it reflects is that Mr. Morabito failed to
perform an action that he had no responsibility to perform. For that, he should
not be faulted.
As for the Staff's argument that Mr. Morabito should not have assumed (as he
admittedly did) that there was a simulator malfunction, the short answer is that
all the actions taken by Mr. Morabito were based on there being a real problem;
they were not influenced by his assumption. The assumption was based on a
report to that effect from the reactor operator, but Mr. Morabito took appropriate
steps to determine the cause of the valve problem. Mr. Morabito admits that he
was tempted to "write. • . off' the problem as a simulator malfunction, based on
an earlier malfunction. 104 He neither expressed that view during the examination
nor took action in accordance with it. He should thus not be downgraded for
this reason. 1M
In conclusion, this comment is legally defective and, in addition, does not
reflect an action for which Mr. Morabito should be downgraded. It must be
deleted.

b. Examiner's Comment 2
The examiner's second comment under this competency reads as follows: 106
Unsatisfactory use of procedures and \Ulsatisfactory crew interaction supports an \UlSalisfactory performance in supervisory ability.

With reference to this comment, Mr. Morabito seeks its deletion for the same
reasons he opposed the various comments that are incorporated by reference. He
also has submitted a number of documents that he claims attest to his supervisory
leadership (in other positions), his judgment, his capabilities, and his ability to
discharge supervisory responsibilities in field operations in a nuclear power plant
environment. These documents stem from his previous employment at another
reactor (Shippingport).l07
The Staff takes the position that Mr. Morabito's actions and communications
observed during the examination displayed a callousness to procedures and lessthan-precise communications. For the first time, the Staff provides examples
of the incorporated actions that it deems to affect the candidate's supervisory

104 Monobito Exh. 1 at 26; Tr. 199 (Morabito).
10' Mr. Morabito', argument that the comment ahould be dcletod because of a aimu1ator malfunctim (Morabito
Exh. 1 at 21) relates to the failure of the alarm to sound. The simulator did not malfunctim in thia respect. This
alleged malfunction is different from the one to which the Staff was rcfetring and is not relevant to the validity
of the examiner's comment.
106 Monobito Exh. I, attached Exhibit 1, § ES-302-11, Attach. 3/4,'2.
107 Monobito Exh. 1 at 21-22; id., attached Exhibit S, Attach. B, at 11.
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abilities. The Staff also asserts that Mr. Morabito's past accomplishments at
another plant do not measure his performance on the date of the examination at
the Beaver Valley plant1011
I agree with the Staff that, in evaluating whether Mr. Morabito passed certain
examination questions, I cannot rely on his past accomplishments at another
plant Beyond that, however, there are other compelling reasons why I cannot
accept this comment It suffers from the same legal deficiency as the first in
this competency. It fails to apprise Mr. Morabito which of the comments in
the incorporated competencies have an effect on Supervisory Ability and why
each does so. I inquired which of the comments affected Supervisory Ability
and was initially told that all of them did. Later, the Staff acknowledged that
two of the initial comments (including one of those still remaining) under
the Compliance/Use of Procedures Competency related to situations when
Mr. Morabito was functioning as a reactor operator and not as an SRO, so that
those comments would have no bearing on his supervisory ability.l09 In addition,
neither this comment nor those incorporated by reference makes any attempt to
spell out why each of the comments has a bearing on Supervisory Ability. I had
to ask a number of questions to develop the record in this respect. lIO Based on
these considerations, the examiner's second comment under Supervisory Ability
is impermissibly nonspecific and must be deleted for that reason.
I should add that, on the merits, none of the comments under Compliance/Use
of Procedures or under Communications/Crew Interactions that still remain
after my review would warrant an unsatisfactory rating in Supervisory Ability,
either individually or collectively. The first comment under Compliance/Use of
Procedures, which I have judged to be significant, relates to Supervisory Ability
only marginally. The fourth comment under Compliance/Use of Procedures,
which I have also judged to be significant, does not have any bearing on
Supervisory Ability (since Mr. Morabito was acting as a reactor operator at that
time). Although these two significant comments were sufficient to result in an
unsatisfactory rating in Compliance/Use of Procedures, they are not significant
enough to lead even to a marginal rating in Supervisory Ability.
Nor are the two remaining comments under Communications/Crew Interactions which I am rating marginal in that context (see pp. 443, 446, infra). In
the first, I am downgrading Mr. Morabito for acting prematurely and giving
what turned out to be an incorrect direction. There was nothing wrong with the
manner in which he directed his subordinates, however, and I do not believe that
Mr. Morabito should be penalized twice for this action. I am deleting the second comment as essentially inaccurate; it is likewise so for this competency. The
1011StaffExb. 1 at 18-19; attached affidavit. '71.

I09 Tr• 209 •11 (Noms).
211 (Norris).

110 S66 Tr.
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third comment (concerning "thinking out loud'') is the same as the second comment under Compliance/1Jse of Procedures, which I deleted with respect to that
competency. I rate the comment as marginal under Communications/Crew Interactions because of its potential for misleading others. Because no one was in
fact misled, however, there seems to be no deficiency with regard to Supervisory Ability. Coupled with the procedural deficiencies of the incorporation by
reference, this comment should continue to be deleted.
c.

Conclusion as to Supervisory Ability Competency

Based on my deletion of both of the comments under this competency,
Mr. Morabito must be judged as satisfactory in Supervisory Ability.

4.

Communications/Crew 'Interactions

The fourth and final competency in which Mr. Morabito was rated as
unsatisfactory is Communications!Crew Interactions. The rating was based on
three comments.
I

a.

Examiner's Comment 1 '
The examiner's first comment under this competency reads as follows: 1I1
During the lint scenario, following the loss of offsite power, the candidate went to ECA'{).O
when he mistakenly observed that he had no emergency busses energized. Candidate should
have relied upon verification of emergency busses from his operator who did properly verify
that one emergency bus was energized and informed the candidate as IUch.

Mr. Morabito concedes 'that, during a discussion after the scenario, he
informed the examiner that he must have mistakenly read the DF bus as
deenergized and that he was astonished as to how he could have done that. Upon
later consideration, however, he determined that he had not misread the DF bus
voltmeter and that in fact it was deenergized when he looked at it. He claims
that, several seconds later, after the only available diesel generator was up to
speed, it closed on the bus and loaded. He further asserts that he then correctly
directed the performance of ECA 0.0 (loss of all AC power) for the indications
that he saw at the time. During performance of ECA 0.0, step 8, he asked
the operator to verify that the emergency busses were deenergized, as required
by that step. When the operator responded that the DF bus was energized,
Mr. Morabito acknowledged that he was surprised but, without getting flustered,
111 Morabito Exh. I, attached Exhibit I, §ES-302-11. Attach. 4/4. U.
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properly directed transition to step 1 of E-O, as required by the procedure. He
adds that at no time was the plant placed in a less safe position, and safe
shutdown was achieved. lll
The Staff asserts that, during a loss of offsite power where the diesel
generator started and loaded as designed, Mr. Morabito did not recognize that
the diesel generator does not load for approximately 10 seconds after loss of
offsite power, so that his action was not based on a correct assessment of plant
conditions. Further, Mr. Morabito failed to ask the operator about the AC buses
and consequently failed to use available information before taking action. As
a result, the candidate entered the emergency operating procedures incorrectly,
in that he went to ECA 0.0 (loss of all AC power) instead of E-O (reactor
trip/safety injection). The Staff concludes that the failure to communicate with
the operator prior to taking action on an incorrect understanding of plant
conditions demonstrates deficiencies as a senior operator.ll3 The deficiencies,
however, are not so significant that, standing alone, they would warrant an
unsatisfactory rating in the competency.ll4
In response to my inquiry whether the candidate (who was here acting
as a senior operator) would normally be expected to communicate with the
operator before taking action in this situation,115 the two parties reach differing
conclusions. The Staff acknowledges that for a short period of time the busses
were not energized. 116 It justifies its position that Mr. Morabito should have
communicated with the operator with the general proposition that, although the
SRO, as supervisor, should not be involved with control board operations, he
must maintain the overall plant conditions in a safe manner.1I7
On the other hand, Mr. Morabito's negative answer is premised on his
understanding that symptoms of loss of all AC power are "quite evident"
and that neither operator objected to his direction to perform the immediate
actions of ECA 0.0. He states that the BOP operator verified that one AC bus
was energized when questioned by Mr. Morabito in accordance with step 8.a
of ECA 0.0. When the BOP operator provided his response, Mr. Morabito
personally verified the response and then directed the transition to E-O, step 1,
in accordance with step 8.d of ECA 0.0. Thus, according to Mr. Morabito, the
emergency procedure contemplated the situation presented by the examination,
by containing an automatic provision for aborting the procedure once an operator
realized that a bus was energized; and he properly followed the procedure.ll8
112 Morabito Em 1 at 22-23; attached Exhibit S. Appendix B. at 12.
113 Staff Em 1 at 20; attached affidavit. '74.
114 Staff Em 3. UOO.
l1SLBP-87-31.,upra. 26 NRC at 443. question S.aen).
116Tr. 221 (Norris).

117 Staff Em 3. '194.
118 Morabito Exh. 3 at 17-18; Tr. 217-18 (Morabito).
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Procedure ECA 0.0 requires, as entry conditions, loss of offsite power and
no emergency busses energized. 119 Both parties agree that there was a loss of
offsite power and a short period of time when the emergency busses were not
energized. The real question here is whether Mr. Morabito acted prematurely in
entering procedure ECA 0.0.
Mr. Morabito claims that he did not act prematurely; that the emergency procedures are symptom-based and "when you see the symptoms you implement"
the procedures, without "wait[ing] a second or two [to] see if those symptoms
are going to go away."I20 The Staff, however, maintains that one diesel generator
had started prior to Mr. Morabito's entering the procedure; that this starting was
reflected in lights on the control panel; and that, in any event, Mr. Morabito's
training should have taught him that it would take up to 10 seconds for the
diesel generator to get started and he should have waited those few seconds to
determine if it would do so. U1
This comment represents another very close question. I find that, as a result
of the training he received, Mr. Morabito should have realized that it would
take a few seconds for the diesel generator to start and, since the startup
would negate one of the entry conditions to the procedure, should have waited
briefly to ascertain whether the entry conditions were meL Mr. Morabito's action
was therefore premature. However, the effect on reactor operation was trivial,
particularly since the procedure included a mechanism for exiting once it was
discovered that the bus became energized. Moreover, Mr. Morabito, during
questioning by myself and Dr. Hetrick, seemed completely knowledgeable about
how the procedure worked. I
That being so, his action in neglecting to wait several seconds before entering
the procedure may be equated as falling between a "slight or minor difficulty
relating to system interactions" (one of the standards for a satisfactory rating) and
a "difficulty ••• in relating the interactions of systems" (one of the standards
for a marginal rating).122 His activities clearly "do not reflect the "obvious
unfamiliarity with subject and/or system" characteristic of an unsatisfactory
rating.113 In these circumstances, this comment will remain a deficiency but will
be evaluated at a level no lower than marginal.

119Tr. 221 (Norris).
uoTr. 215 (Morabito).
121 Tr. 222, 223-24 (Norris).
122NUREO-I021 (Rev. 2), §ES-303"B (S, M), at 1 of 6.
WNUREO-I021, §ES-303, 'B (U), at 20f6.
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b.

Examiner's Comment 2

The examiner's second comment under the Communications/Crew Interactions competency reads as folIows: l24
During the second scenario, step 6 of E-l calls for checking secondary radiation levels. An
operator checked the monitors and said "One indicator is about this much (holding fingers
about 1!2 to 1 inch apart) higher than normal. Candidate proceeded in E-1. During followup
questioning after the scenario, the candidate admined mirlUlderstanding the operator" report
of secondary radiation levels and as.rumed there was no reason to go to E-3. [Emphasis in
original]

Mr. Morabito acknowledges that he relied on a hand signal from the reactor
operator but claims that he asked followup questions to assist him in making
certain that he understood the signals. He indicates that, in the circumstances,
the hand signal was appropriate, inasmuch as a verbal description could have
introduced other errors. He denies that he admitted to misunderstanding the
operator's report, explaining that he misunderstood certain followup questions
asked him by the examiner. He also asserts that, given the answers to questions
he received from the operator, there would have been no reason to turn
to procedure E-3 (setting forth a procedure to follow in the event of tube
rupture). Mr. Morabito stresses that, on the basis of the operator's report (the
hand signal) and his own followup questions, he made the correct decision,12!5
The Staff claims that Mr. Morabito relied on hand signals from the operator
and that hand signals are not a reliable means of communication in the control
room. It explains the basis for its nonreliability view as "self-evident." The
Staff adds that whether or not Mr. Morabito understood the particular signal
is not relevant to the comment, inasmuch as it was inappropriate (per se) to
rely on a hand signal. As for Mr. Morabito's alleged misunderstanding of the
situation, the Staff merely states that it is "based on a verbal statement by the
candidate."126
I can agree with the Staff that the use of hand signals in the control
room is not to be encouraged. As the Staff points out, the potential for
erroneous interpretations is as great, if not greater, than the potential for verbal
misunderstandings to which Mr. Morabito referred.111 But, in response to my
inquiry, both Mr. Morabito and the Staff indicated that they were not aware of
any rule or standard that would preclude the use of such signals.12S Nor was

124 MorabilO Exh. I, lnadted EMibit I, fES-302-11, Attach. 4/4, U.
12!5MorabilO Exh. 1 It 23; id., lnached Exhibit S, Attach. B, It 12; MorabilO Exh. 2 It 11·12; Tr. 232·34
(MorabilO).
126 Staff Exh. 1 It 21; lnached affidavit,
111 Staff Exh. 2. ,42.
118 Respaues 10 question B.S.b(i); MorabilO Exh. 3 It 19; Staff Exh. 3, , 102.

,77.
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Mr. Morabito given instruction, either by NRC or Duquesne Light Company,
concerning the use of hand signals. During his training, he was never told that
it was inappropriate to ,!se hand signals or to permit use of hand signals by
persons serving under his direction.:29
The Staff would have preferred Mr. Morabito to have responded to the hand
signal with a question such "how much?", which would in effect have been a
rejection of the hand signal.l'O The Staff did not recall any followup discussion
between Mr. Morabito and the reactor operator.l3l Given the consistency of
Mr. Morabito's claim (starting from his first appeal) that he did ask certain
questions of the operator, I find that he did indeed ask questions designed to
ascertain whether there were any indications of a tube rupture (the situation that
would have called for entering procedure E_3).I11 As a result of his inquiries, he
determined that a tube rupture had not occurred and reached the correct decision
not to go into procedure E-3.
Furthermore, it seems apparent that Mr. Morabito did not admit to the examiner, following the scenario, that he had misunderstood the hand signal. What
he admitted misunderstanding was the off-on status of the simulator, following
the conclusion of the scenario. Knowing that fact was important for purposes of
responding to the followup questions asked him by the examiner.133
Based on the foregoing, I conclude that Mr. Morabito was knowledgeable of
the events that were occurring and that he did not utilize the correct procedure
fortuitously. He did not admit to any misunderstanding of the events that were
. occurring, only to followup questions asked him by the examiner. There was no
regulatory bar to his reliance on hand signals, nor was he instructed as part of
his training not to do so. fur these reasons, this comment of the examiner must
be deleted.
I stated earlier that I agreed with the Staff that use of hand signals in the
control room may be inappropriate. If the Staff believes that use of hand signals
is inappropriate to the extent necessary to lead to defiCiency ratings on operator
or SRO simulator examinations, it should either publish a standard or guideline
setting forth that view or, alternatively, mandate that that viewpoint be included
in operator training programs. Absent guidance of that type, a candidate cannot
fairly be penalized for reliance on hand signals, particularly where (as here) no
incorrect actions were taken as a result

as

129Respauca to question D.s.b(ii): Morabito Exh. 3 at 19; Staff Exh. 3. 1 104; Tr. 230 (Morabito).
130Tr. 236.23&-39 (Norris).
l3lTr.237 (Nom.).
132 Morabito Em. 1. attached Exlubit S. Attach. D. at 12; Morabito Em. 1 at 23; Morabito Exh. 3 at 19; Tr. 231
(Morabito).
133 Tr. 233.35 (Morabito).
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c. Examiner's Comment 3
The third (and final) comment under Communications/Crew Interactions reads
as follows: l 3-4
During second scenario, while in ES-I.2 step 27, the candidate asked, "Are RCS hot leg
temperatures greater than 395 F7" Candidate did not wait for an operator response and
assumed the answer to the question was "yes" and answered "yes" aloud to himself. The
operator then indicated the answer to the question was "No".

This is the same comment as the examiner's second comment under the
Compliance/Use of Procedures competency. I deleted the comment in that
context as being insubstantial. See pp. 428-29, supra.
With respect to this competency, the arguments advanced by the parties on
this comment are similar to those advanced under the other competency. Mr.
Morabito stresses that "thinking out loud" should be encouraged and that the
procedure was carried out correctly, on the basis of the operator's report. In
terms of this competency (as well as that of Supervisory Ability, into which this
comment is incorporated by reference), Mr. Morabito concludes that "[ilt takes
a good supervisor, a good communicator, a good crew interactor to be able to
generate enough information during an emergency to subsequently subjugate his
own thoughts to the real facts and act accordingly and correctly."m
The Staff adds only that Mr. Morabito not only failed to await the correct
information but also incorrectly analyzed the effects of the transient in progress
and improperly anticipated plant parameters. This comment is said to reflect
Mr. Morabito's lack of care in communicating and interacting with other
operators. l36
In terms of Communications/Crew Interactions, the significant implication
of "thinking out loud" is whether others in the control room would be misled. Both parties agree that no one was misled by Mr. Morabito's incorrect
statement 137 Moreover, no incorrect action was taken, either by Mr. Morabito
or by anyone else. The potential for misleading others, however, did exist. Although insubstantial in the circumstances, some downgrading for the incorrect
initial statement is perhaps warranted, because of the potential for misleading
others. Mr. Morabito argues that, at worst, his action should be evaluated (with
respect to Communications/Crew Interactions) at a level no lower than "M".138
I agree.

134 Monbito Elh. 1. attached Exhibit I, § ES-303-11, Attach. 4/4. ,3.
13S Morabito Elh. 1 at 24; id.. attached Exhibit S. Attach. B. at 13.
136 Staff Exh. 1 at 22; attached affidavit, '80.
137 Responses to question B.5.c(iv): Monbito Elh. 3 at 20; Staff EUi. 3. '116.
138 Morabito Elh. 3 at 20 (response to qucstim B.5.c(v».
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d. ConclUsion as to Communications/Crew Interactions Competency
Of the three comments under this competency, I have deleted one and rated
the other two as no worse than a level of marginal. Mr. Morabito, on the basis
of a lack of substantiality of the two comments, might possibly be awarded
a satisfactory rating. In the· interest of conservatism, however, I will evaluate
Mr. Morabito as marginal in the Communications/Crew Interactions competency.

C.

Conclusions

With respect to the simulator examination, the Staff rated Mr. Morabito
as unsatisfactory in four competencies and, on that basis, gave him a failing
grade on the examination. Upon a complete review of all the comments that
were used in reaching the various unsatisfactory ratings, I have determined that
Mr. Morabito should be rated as unsatisfactory in one competency, marginal in
two others, and satisfactory in the fourth.
A candidate may, under NRC guidelines, be deemed to have failed an
examination on the basis of a rating of unsatisfactory in only one competency.139
But that result need not take place if a candidate's overall performance suggests
that it is not warranted. That is the situation here. As I previously pointed
out, the unsatisfactory rating in the Compliance/Use of Procedures competency
is now based on two actions that are not serious enough to warrant a failing
grade on the examination as a whole. The two marginal grades are also based
on actions that are not very serious. Indeed, the Staff acknowledged that the
potential consequences that may follow from particular actions of a candidate
may be taken into account in determining a candidate's gradel40 and that none
of Mr. Morabito's activities put the reactor in any danger.141
Taking into account all these factors, I find that the single unsatisfactory
competency rating, together with marginal ratings in two other competencies,
do not warrant a failing grade on the examination as a whole. I find that
Mr. Morabito passed the simulator examination that was administered to him.
Insofar as this record reflects, passage of the simulator examination was the only
remaining bar to Mr. Morabito's obtaining the SRO license for which he is a
candidate. Accordingly, he should be issued a senior reactor operator's license
for the Beaver Valley Power Station, Unit l,142

'F3.

139NUREO-I021 (Rev. 2). fES-302,
140 Tr• 159 (Norris).
141Tr.253 (NoIris).
142 The 2-year term of the SRO license (m 10 C.F.R. f5532 (1987» is to nm from the date of its issuance. I
construe NUREO-I021 (Rev. 2). fES-ll2, '~C.8. C.ll, and D.4 (guidelines ca\ceming effective date of a
license) to be applicable only when a license denial is ovatumcd through NRC Staff review. To make the term
(Coflli_d)
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HI.

ADDmONAL OBSERVATIONS

On the basis of my review of the entire record in this proceeding, several
additional points must be stressed. First, both parties are to be commended for
the assistance they provided in developing the record of this proceeding to the
degree necessary for me to provide an informed ruling on many technically
complex issues. This proceeding utilized (at the suggestion of the Commission)
the proposed procedures for informal proceedings. Although those procedures
were not specifically designed for appeals in operator examination proceedings,
they enabled the parties to present their positions effectively and provided the
Presiding Officer with enough flexibility to fill in gaps in the record which
might have compromised a full and fair determination of the merits of various
substantive questions. Nonetheless, the procedures, although less complex than
those for formal adjudications in 10 C.F.R. Part 2, Subpart G, do include certain
complexities.
Mr. Morabito, a nonlawyer, succeeded in overcoming those complexities to
the extent necessary to create a record significantly more complete than at the
time he instituted his appeal. The Staff, for its part, carefully responded to the
arguments propounded by Mr. Morabito and attempted to provide a complete
background for the issues raised by Mr. Morabito. Both parties provided
thoughtful responses to the questions that I raised. I especially commend the
Staff for its willingness to modify its position (as in the written examination)
when information was brought to its attention for the first time through this
process of developing the record.
Second, notwithstanding my reversal of the Staff on the result reached in the
simulator examination, I strongly emphasize that I do not subscribe in any way
to Mr. Morabito's frequently expressed claim that the NRC Staff examiners were
"incompetent." At issue were a number of complex and close questions which
could reasonably be decided several ways. That I ruled in favor of Mr. Morabito
and rejected the Staff position on many of these questions represents a difference
of professional interpretation of events, not a judgment as to the competence of
the individuals who originally rendered their decisions.
My only critique of the Staff examiners was their seeming tendency to accord
undue weight to alleged deficiencies which, even if they were properly deemed
to be deficiencies, were essentially trivial in nature. They tended to overlook the
forest for the trees, to ignore the considerable knowledge and skills demonstrated
by Mr. Morabito because of the few minor deficiencies that he exhibited. Perhaps
this situation is attributable to a relatively junior examiner (2 years out of

of Mr. Morabito', license cmsistent wilh that of ochen who took the examination, IS provided by Ihe guidelines,
would be unfair to Mr. Morabito, in view of Ihe length of hia appeal process ."d the ,even! extt:nsims of time
gnnted to Ihe NRC Staff.
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engineering school at the time of the examination and certified as an examiner
for power reactors less than 6 months prior to the examination) evaluating a
candidate with more than 20 years' experience in the nuclear indUStry.143 Or
perhaps the situation is a necessary attribute of the examination process; but,
if so, it may deprive the nuclear utilities of employing as operators or senior
operators a number of competent and well-qualified individuals.
Finally, Mr. Morabito sought to use his appeal as an avenue for reforming
the operator licensing procesS. I44 I early ruled that this matter was beyond my
juriSdiction in this proceeding, although my findings and conclusions could
perhaps serve as a vehicle for later changes in the process which he might
seek to pursue through other channels. 14' Now, after having gone through this
proceeding, I would recommend one modification to the process followed for
Mr. Morabito's examination.
I noted earlier (at p. 425, supra) that the grading of the simulator examination
was described by the NRC Examiner Standards in effect at that time as being a
"subjective" judgment. In my opinion, it should be less so. Indeed, the current
Examiner Standards have dropped the "subjective" characterization, referring to
the pass-fail determination 'only as a "professional judgmenl"l46 More objective
standards for the evaluation of a candidate's activities than were followed in
Mr. Morabito's examination should be instituted. so that there is less potential
for different grading of candidates for similar positions.
In a similar light, although affecting the written rather than the simulator
examination, was the differing grading standards employed by the Staff for
multiple-answer questions, such as question 6.03b. See note 22, supra. The
grading method favored by the Staff Headquarters reviewers may well be
preferable to that used by the examiner (which was eventually accepted by the
Staff). If so, it should be prescribed for all examinations. Although I have no
authority to put into effect any changes in practices that would lead to greater
objectivity in grading, I can note that changes of this type appear to be under
way. I also can express some hope that the Commission will continue to explore
this matter and attempt to develop some more definitive guidance in this regard.

143 Cf. swtfuh. 1. profc:ssimal qualiJieotions ofnavid M. Silk. with MonbilO Exh. 1 112-3 and lnadled Exhibil
B; and license Ipplieotim form, provided 10 Presiding Officer and parties by 1= dated July 21. 1987 (entitled
"Addition 10 Motion on Bunlen of Proof").
144 MonbilO Exh. I 111·2., 31.
WLBP.87-23, 26 NRC 81, 84-85 (1987).
146 NUREG_I021 (Rev. 4).IES-302"C.
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IV.

CONCLUSIONS OF LAW

Based on the foregoing, and the entire record of this proceeding, I hereby
conclude:
1. The Applicant (Mr. Morabito) has passed the prescribed written examination, operating test, and simulated operating test, as required by 10
C.F.R. § 55.11(b) (1987).
2. The Applicant has learned to operate and to direct the licensed activities
of licensed operators in a competent and safe manner, within the meaning of
§55.11(b).
3. Having fulfilled the requirements of 10 C.F.R. § 55. 11 (a) and (c) prior
to the institution of this proceeding, the Applicant has fulfilled all requirements
for a senior reactor operator's license, as specified in 10 C.F.R. §55.11 (1987).

V.

ORDER

For the reasons stated, and based on the foregoing opinion, findings of fact,
conclusions of law, and the entire record, it is, this 20th day of April 1988,
ORDERED
1. The determinations by the NRC Staff that Mr. Alfred J. Morabito has
not passed the written and simulator portions of the examination for a senior
reactor operator license are hereby reversed.
2. The Director, Nuclear Reactor Regulation or, as appropriate, the Regional
Administrator, Region I, is hereby directed to issue a senior reactor operator
license for the Beaver Valley Power Station, Unit I, to Mr. Alfred J. Morabito,
subject to the standard terms and conditions that govern such licenses.
3. This license authorization is immediately effective. The term of the
license shall run from the date of its issuance.
4. In accordance with the Commission's Order dated July I, 1987 (unpublished), which instituted this proceeding, and as further provided by the
Commission's Order dated October 2, 1987 (unpublished), this Decision will
become final agency action thirty (30) days after the date of issuance unless
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the Commission, on its own motion, undertakes a review of the Decision. No
petition for review by a party will be entertained by the Commission.

PRESIDING OFFICER
Charles Bechhoefer
ADMINIS1RATIVE JUDGE
Dated at Bethesda. Maryland,
this 20th day of April 1988.
[Appendices A and B have been omitted from this publication but can be found
in the NRC Public Document Room, 1717 H Street, NW, Washington, DC
20555.]
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION
ATOMIC SAFETY AND LICENSING BOARD
Before Administrative Judges:
B. Paul Cotter, Jr., Chairman
Glenn O. Bright
Dr. Richard F. Cole

In the Matter of

Docket No. 50-335-0LA
(ASLBP No. 88-560-01-LA)

FLORIDA POWER & LIGHT
COMPANY
(St. Lucie Nuclear Power Plant,
Unit 1)

April 20, 1988

In this Memorandum and Order the Licensing Board admits seven contentions
concerning safety in the high-density reracking of a spent fuel pool. Seven other
contentions are denied admission to the proceeding.

ADMISSIBILITY OF CONTENTIONS:
CONSIDERATION

SIGNIFICANT HAZARDS

Licensing boards are barred by Commission regulation from disturbing or
overruling a Staff determination that the high-density reracking of a spent fuel
pool does not involve any Significant hazards. The Staff determination is subject
only to discretionary review by the Commission itself.
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ADMISSIBILITY OF CONTENTIONS:
CONSIDERATION

SIGNIFICANT HAZARDS

-

Even though licensing boards are barred from disturbing a Staff determination
of no significant hazards and the issuance of a license amendment authorizing
high-density reracking of a spent fuel pool. licensing boards may subsequently
admit contentions for hearing which, if proven, would require changes to the
license amendment issued.

ADMISSIBILITY OF CONTENTIONS:

CASK·DROP ACCIDENTS

Cask-drop accidents, although of low probability, are, potentially, among the
most serious accidents considered in the operation of spent fuel pools.
I

ADMISSIBILITY OF CONTENTIONS:
TEMPERATURE

SPENT FUEL POOL

Because bulk temperatures can differ significantly from temperatures at
specific locations in a spent fuel pool, departure from nucleate boiling to film
boiling is a matter of safety concern.

ADMISSIBILITY OF CONTENTIONS:
ESTABLISHED TECHNOLOGY
,

NEW PROBLEMS IN

Identification of new problems in an otherwise established technology such
as the use of Boraflex in high-density storage racks can warrant the admission
of a contention.

MEMORANDUM AND ORDER
Campbell Rich has petitioned to intervene in Florida Power and Light
Company's application to expand the spent fuel pool at Unit 1 of its SL Lucie
Plant Mr. Rich has filed sixteen contentions that he seeks to have litigated. We
find herein that Mr. Rich has standing to intervene and admit several of his
contentions.

I.

of:

PROCEDURAL HISTORY

On August 31, 1987, the Nuclear Regulatory Commission published a notice
(1) Consideration of Amendment to facility operating license for SL Lucie,
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Unit 1; (2) a proposed finding of no significant hazards consideration; and (3)
opportunity for hearing. 52 Fed. Reg. 32.852 (1987). The notice advised in
pertinent part that
The amendment would authorize the licensee to increase the spent fuel poolltorage capacity
from 728 to 1706 fuel assemblies. The proposed expansion is to be achieved by ~racking
the spent fuel pool into two discrete ~giOllS. New, high-density storage racks will be wed.

The SL Lucie plant is owned and operated by Florida Power and Light Company
(''Licensee") on Hutchinson Island in SL Lucie County, 12 miles southeast of
Fort Pierce, Florida.
Initially, and with the Board's approval, Licensee sought, without success, to
resolve Mr. Rich's concerns by negotiation. Thereafter, pursuant to the Board's
directions, Mr. Rich, by letter dated January IS, 1988, filed an amended petition
to intervene setting forth sixteen contentions challenging whether the health and
safety of the public would be adequately protected by the license amendment
applied for. Both Licensee and the Nuclear Regulatory Commission Staff ("the
Staff',) filed responses to the petition, opposing it in whole or in part. A
prehearing conference was held on March 29, 1988, on Hutchinson Island,
Florida, to hear oral argument from the parties.
On March 17, 1988, Staff counsel informed the Board that the Staff had made
a final "no significant hazards determination" pursuant to 10 C.F.R. 50.92(a)(4)
[sic] (1987). The Staff had issued amendment number 91 to Facility Operating
License No. DPR-67 on March 11, 1988, authorizing the requested spent fuel
pool expansion at the St. Lucie, Unit 1 planL

II.
A.

CRITERIA FOR ADMITTING CONTENTIONS

Standing

The requirements for intervention in Nuclear Regulatory (NRC) proceedings
are set out in §2.714 ofTiUe 10 of the Code of Federal Regulations. A petitioner
must have standing to participate, that is, it must demonstrate that its "interest
may be affected" by the proceeding. 10 C.F.R. § 2.714(a)(I) (1987). That interest
must be set forth "with particularity." 10 C.F.R. § 2.714(a)(2). In ruling on
intervention petitions, licensing boards are required by subsection (d) of § 2.714
to consider
(1) The nature of the petitioner's right under the Act to be made a party to the proceeding.
(2) The natu~ and extent of the petitioner's property, financial, or other interest in the
proceeding.
(3) The possible effect of any order which may be entered in the proceeding on the
petitioner's inte~st.
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Mr. Rich resides in Stuart, Florida. approximately 10 miles from the St. Lucie
plant. His standing to intervene in the proceeding was conceded by the parties at
oral argument. Te. 16; Staff Brief at 2-3; Licensee Brief at 5-6. We concur in the
parties' view and find that Mr. Rich has standing to intervene in this proceeding
within the meaning of 10 C.F.R. §§ 2.714(a) and (d) (1987).

B.

Admissibility

or Contentions

The criteria for admitting contentions to the proceeding are set out in
§2.714(bX2) of Title 10 of the Code of Federal Regulations which provides
in pertinent part that:
the petitioner. • • must include a lilt of the contentions. • • and the bases for each contention
let forth with reasonable specificity.

The foregoing provision has been exhaustively interpreted in an extensive
body of Commission case law holding, inter alia, that only those contentions
which fall within the scope of issues set out in the Federal Register notice
of opportunity for hearing may be admitted for litigation in Commission
proceedings. See, e.g., Commonwealth Edison Co. (Zion Station, Units 1 and
2), ALAB-616, 12 NRC 419, 426 (1980). If a petitioner states the bases of
the contention proffered with reasonable specificity, the § 2.714(b) requirement
is meL Whether or not the contention is true is left to litigation of the issues
admitted, and it is not the function of the Presiding Officer to reach the merits of
the issue proposed in deciding whether the contention is admissible. Mississippi
Power and Light Co. (Grand Gulf Nuclear Station, Units 1 and 2), ALAB-130, 6
AEC 423, 426 (1973); Houston Lighting and Power Co. (Allens Creek Nuclear
Generating Station, Unit I), ALAB-590, 11 NRC 542, 548 (1980).
Reasonable specificity means articulating the theory of the contention with
sufficient clarity that the reasons for the petitioner's concern are apparent
and the parties "will know at least generally what they will have to defend
against or oppose." Philadelphia Electric Co. (peach Bottom Atomic Power
Station, Units 2 and 3), ALAB-216, 8 AEC 20 (1974). Thus, for example, a
proposed contention challenging solutions to identified problems in the licCl'lse
application must state why the solution is inadequate. Commonwealth Edison
Co. (Dresden Nuclear Power Station, Unit I), LBP-82-52, 16 NRC 183, 188
(1982). The contention must address concrete issues and may not consist of
''vague generalized assertions, drawn without any particularized reference to the
details of the challenged facility." Philadelphia Electric Co. (peach Bottom
Atomic Power Station, Units 1 and 2), CLI-73-10, 6 AEC 173, 174 (1973).
At the same time, our case law allows some "leeway in judging the sufficiency of intervention petitions" from counsel new to the field and pro se
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intervenors. Kansas Gas and Electric Co. (Wolf Creek Generating Station, Unit
I), ALAB-279, 1 NRC 559, 576-77 (1975). The degree of specificity required
to form the basis for a contention must be judged on a case-by-case basis. As
Licensee and Staff correctly note, however, that does not mean that this Board
has any obligation "to recast" a contention to make it acceptable. Licensee Brief
at 8-9; Commonwealth Edison Co. (Zion Station, Units 1 and 2), ALAB-226, 8
AEC 381, 406 (1974).

m.

RULINGS ON CONTENTIONS

Of the sixteen contentions submiUed, two were withdrawn at oral argument.
Tr. 68, 95-96. Accordingly, Contentions 7 and 12 are dismissed from the
proceeding, and we do not address them herein. The remainder of the contentions
are discussed below, seriatim.
A.

Contention 1
The Contention avers
That the expansion of the spent fuel pool at SL Lucie. Unit No. 1 is a lignificant hazards
consideratioo and requires that a public hearing be held before issuance of the license
amendments.

Petitioner recites three bases for the contention, namely. thac (1) the spent
fuel pool expansion increases the possibility of certain accidents, reduces the
margin of safety, and creates the possibility of "a new and different type of
accident . • • which would cause the pool to lose its structural integrity";
(2) Commission case law holds that expansion of a spent fuel pool involves
significant hazards; and (3) Congress intended such expansions to be "a no
significant hazards consideration." Request for Hearing and Petition for Leave
to Intervene ("Amended Petition") at 1-2.
At the prehearing conference, Petitioner modified the contention to ask that
the Board suspend the Staff's March II, 1988 determination of no significant
hazards on the ground, inter alia. that the Staff had not adequately considered
the safety implications of the use of Boraflex. Petitioner argued that Boraflex
should be viewed as an unproven technology based on Applicant's October 20,
1987 response to questions from the Staff Project Manager. Tr. 17-24.
Both Licensee and Staff renewed their written opposition to the modified
contention at the prehearing conference. Both take the position that the Board
lacks jurisdiction to reverse or otherwise act on the Staff's no significant hazards
determination itself. Tr. 27-29. Licensee's Answer in Opposition to Amended
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Petition to Intervene ("Licensee's Opposition") at 14-19; NRC Staff Response
to Amended Petition to Intervene ("Staff Responsej at 6-9.
The issue is governed by 10 C.F.R. § 50.58(b)(6) of Nuclear Regulatory
Commission (''NRCj regulations which provides that
No petition or OIher request for review of or hearing on the staff's significant hazards
consideration determination will be entertained by the Commission. The staff's determination
is final, subject only to the Commission's discretion, on its own initiative, to review the
determination.

In promulgating the rule, the Commission made it clear that the reference to
"Commission" meant the Commissioners themselves and that this Board had no
authority to act on the Staff's finding as such. That limitation on this Board's
authority is distinguished from our authority, after a finding is made and the
license issued, to consider and take corrective action on any threat to the
public health or safety disclosed at any subsequent hearing. 51 Fed. Reg. 7745,
7759 (1986). Thus, this Board is barred as a matter of Commission regulation
from acting on or granting the relief requested by Contention 1. Accordingly,
Contention 1 is denied admission to this proceeding.
B,

Contention 2
Contention 2 states that
Expansion of the spent fuel pool at the SL Lucie facUity, Unit No. 1 constitutes a major
Federal action and requires that the Canmission prepare an environmental impact statement
in accordance with the National Environmental Policy Act of 1969 (NEPA) and 10 CFR Part
51.

Petitioner alleges that the spent fuel pool expansion increases the probability of
a radioactive release to the environment as a result of normal operation and a
total or partial loss of coolant. Petitioner also alleges that Staff has not examined
the effects of long-term or permanent storage of wastes in the pool or of
alternatives to expanding the pool's storage capacity. Amended Petition at 3. At
oral argument, Petitioner asserted that the consequences of a zirconium cladding
fire are so severe as to warrant an environmental impact statement Petitioner
argued that the environmental assessment of the spent fuel pool expansion was
inadequate because of: (1) the use of Boraflex; and (2) a severe accident such
as a cask drop causing the structural failure of the pool as postulated in the
Brookhaven National Laboratories Report titled "Severe Accidents in Spent Fuel
Pools in Support of Generic Safety Issue 82" (NUREG/CR-4892, BNL-NUREG52093) ("the BNL Report''). 'fr. 29-37.
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At the prehearing conference, Licensee and Staff reiterated their written
opposition to the admission of Contention 2. They argue that an environmental
assessment satisfies the requirements of the regulations and that the more
extensive environmental impact statement is not required for low-probability
accidents. Te. 32-33. Licensee's Opposition at 20-23; Staff Response at 10-12.
Contention 2 asserts that § 102(2)(C) of the National Environmental Policy
Act, 42 U.S.C. 4332(2)(C) (,'NEPA"), requires that an Environmental Impact
Statement (EIS) be prepared because the spent fuel pool expansion is a major
federal action and thus, conversely, that the less rigorous environmental assessment prepared does not satisfy regulatory and statutory requirements. In support
of the assertion, Petitioner cites essentially three bases: (1) a severe accident;
(2) failure to analyze the effects of permanent waste storage at the site; and (3)
failure to consider alternatives to onsite storage.
Licensee asserts that expansion of a spent fuel pool is not a major federal
action within the meaning ofNEPA, citing. inter alia. Portland General Electric
Co. (Trojan Nuclear Plant), ALAB-531. 9 NRC 263, 264-68 (1979). Because
of the state of the law concerning the requirement of a NEPA EIS in the instant
case. we do not reach the issue.
The severe accident postulated is based on the BNL Report. The accident
assumes a cask drop causing the structural failure of the pool, leading to loss
of coolant, a fuel rod zircaloy cladding fire, and, ultimately, large radiation
releases. The scenario describes an accident beyond the design basis of the plant
and the spent fuel pool. However, the scenario does not identify any deficiencies
in cask-handling procedures that would result in such a drop and offers nothing
to connect the "generic" scenario in the BNL Report with the cask-handling
procedures at the St. Lucie plant.
In the first instance, a contention must set forth its basis "with reasonable
specificity." 10 C.F.R. § 2.714(b) (1987). Absent an explanation as to why
or how the cask might drop in the first place at the St. Lucie spent fuel
pool, we cannot just assume it will happen and then continue on to consider
all the possible consequences. The possible accident postulated thus remains
too speculative to satisfy the specificity requirement for admission to the
proceeding. Pacific Gas and Electric Co. (Diablo Canyon Nuclear Power Plant,
Units 1 and 2), ALAB-880, 26 NRC 449, 454-57 (1987).
Severe accidents are also known as "Class 9" accidents or "beyond-designbasis" accidents. Because such scenarios are highly speculative and of low
probability. Commission policy and case law generally hold that they are not
required to be considered in an EIS. Long Island Lighting Co. (Shoreham
Nuclear Power Station, Unit I), CLI-87-12, 26 NRC 383, 393 n.17 (1987);
see generally. "Policy Statement on Severe Reactor Accidents Regarding Future
Designs and Existing Plants," 50 Fed. Reg. 32~138 (1985). The courts have
upheld that policy. San Luis Obispo Mothers for Peace v. NRC. 751 F.2d
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1287, 1300-1301 (D.C. Cir. 1984), aff'd en bane, 789 F.2d 26, cert. denied,_
U.S. - 0 107 S. CL 330 (1986). An almost identical contention was considered
in Diablo Canyon, supra. There the Appeal Board held that
There is nothing, therefore, to suggest that the loss of pool coolant and zircaloy cladding fire
scenario ••• is anything but a remote and spealiative, beyond design-basis accident. •••
NEPA does not require the consideration of such an event and IIJl EIS need not be prepared.

26 NRC at 460. We find that conclusion controlling and so hold in this instance.
Finally, Petitioner asserts as a basis for requiring an EIS that Licensee failed
to consider other possible alternatives to spent fuel pool expansion. Licensee
points out that there is no obligation to seek possible alternatives, citing Trojan,
supra, and noting that Petitioner has not alleged any basis for concluding
that the alternatives suggested are environmentally superior to spent fuel pool
expansion. We concur. Contention 2 will not be admitted to the proceeding.

C.

Contention 3
Contention 3 states
That the calculation of radiological consequences resulting from a cask drop accident are
not conservative, and the radiation releases in such IIJl accident will no [sic] be ALARA, and
will not meet with the 10 CFR Part 100 criteria.

As bases for this contention, Mr. Rich refers to the BNL Report, Citing sections of that report that identify uncertainties in accident progression and radiological consequences. Mr. Rich argues that because of these uncertainties the
accident consequences of a cask-drop accident in the expanded pool are not conservative and will not meet 10 C.F.R. Part 100 requirements. In Mr. Rich's view,
the uncertainties preclude the possibility of a conservative estimate. Amended
Petition at 4. At the prehearing conference, Mr. Rich agreed that his reference
to ALARA was misplaced since it generally applies to routine operation, not
accidents. 'fro 44.
Both Licensee and Staff oppose admission. Licensee argues that the sweeping
and unsupported statement that a conservative estimate cannot be made is insufficient to establish basis for the contention. Licensee states that the leap from
the existence of substantial uncertainty to the conclusion that such uncertainty
cannot be provided for through the use of conservatisms is wholly inconsistent
with both engineering practice and practice authorized by the NRC. 'fro 43; Licensee's Opposition at 25. Mr. Rich responded that he is prepared to provide
evidence related specifically to the inadequacy of the cask-drop accident calculations. 'fro 44-45.
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The Board will afford Mr. Rich that opportunity. While Mr. Rich's written
filing on this issue is not a model of specificity, it does raise an issue within the
scope of the proceeding. The contention is accepted as modified by deletion of
the reference to ALARA. Licensee's response to this contention should show
that its analysis of a cask-drop accident bounds those uncertainties that are
identified in the BNL Report and listed as the bases for this contention. Thus,
by such conservatisms and analysis, Licensee must demonstrate compliance with
10 C.P.R. Part 100 (1987).

D.

Contention 4
Contention 4 states that
That the consequences of a cask drop accident or an accident similar in nature and effect are
greatly inaeased due to the presence of a large crane to be built inside the spent fuel pool
building in order to facilitate the reraclcing.

As bases for this contention, Mr. Rich relies heavily on the contents of the
BNL Report. He asserts that: (1) the presence of the temporary construction
crane in the spent fuel pool area is contrary to Licensee's FSAR; (2) structural
failure of the fuel pool due to a heavy load drop is identified as a primary
triggering event; (3) for heavy loads, human error probabilities, structural
damage potentials, and recovery actions are the primary sources of uncertainties;
and (4) the very presence of the crane inside the spent fuel pool building
contributes to the potential for a heavy-load drop accident and may inhibit the
ability of the existing crane to operate in a recovery action. Amended Petition
at 4-5; 'fro 45-47.
Licensee opposes admission, stating that Mr. Rich uses a generalization from
the BNL Report without even referring to the measures actually being taken to
avoid such accidents. Licensee relies on portions of the SAR submitted with
the amendment request and its responses to several NRC Staff amendment
review questions related to the temporary crane and heavy load drops. Licensee's
Opposition at 27-29; 'fro 49-50.
Staff states that construction accidents or safe handling of heavy loads are
litigable issues within the scope of the proceeding, and since the temporary
construction crane will be used to move racks within the spent fuel pool, they do
not oppose admission. Staff further states that the contention may be erroneously
premised on the fact that the temporary crane will be in the area during cask
handling, but is otherwise adequately specific and supported by a minimally
sufficient basis. 'fro 51; Staff Response at 15.
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The Board finds that this contention meets the requirements of § 2.714. Caskdrop accidents, although of low probability, are, potentially, among the most

serious accidents considered in the operation of spent fuel pools. Consideration
of Licensee's actions, either taken or proposed, to avoid construction-cranerelated accidents would require an inquiry into the merits of the issue.
Licensee's response to the contention should also address the potential
for cask transfer of Unit 1 fuel to Unit 2 in addressing construction crane
accidents. (See Staff Environmental Assessment Relating to the Transfer of Unit
No.1 Spent Fuel Between Units No.1 and 2 of the St. Lucie Plant, dated
February 22, 1988.) The contention is admitted.
E.

Contention 5
Petitioner avers in Contention 5
That FP&L has not provided a site specific radiological analysis of a spent fuel boiling event
that proves that off-site dose limits and penonal exposme limits will not be exceeded in
allowing the pool to boil with makeup water from only seismic Category 1 IOUrces.

At the prehearing conference, Petitioner admitted that his original basis for
this contention is probably inapplicable. 'fr. 58. Mr. Rich modified the contention,
in effect alleging that the site-specific radiological analysis of a fuel pool boiling
event conducted by Licensee is inadequate and that the NRC Staff should
conduct its own independent study and analysis. 'fr. 59. Upon learning that
the Staff had conducted a separate analysis, Petitioner withdrew the contention
but later retracted the withdrawal pending his review of Staff's analysis. 'fr. 63,
73.
Licensee objected to both the original and restated contentions, arguing
that the contention is identical to a contention admitted in the Thrkey Point
proceeding but not supported by an adequate basis. The Thrkey Point contention
alleged that the radiological analysis of a spent fuel pool boiling event was
an extrapolation of an analysis conducted at the Limerick reactor. Licensee's
Opposition at 31. Licensee states that no such allegation is made in Petitioner's
filing, and the use of the term "greater" in the "Bases for Contention" portion
lacks comparative reference.ld.
The NRC Staff did not oppose the contention, interpreting it to address the
lack of a site-specific radiological analysis of a spent fuel pool boiling event
which demonstrates that 10 C.F.R. Parts 20 and 100 onsite and offsite dose limits
will not be exceeded. Staff Response at 15. Apparently, the Staff interpreted the
use of the term "greater" to apply to doses above the limits of NRC regulations.
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The Board reserves judgment on this contention pending Petitioner's review
of Staff's independent analysis. Mr. Rich is to advise the Board within 30 days
of his receipt of the Staff analysis (and in any event, no later than May 19,
1988) whether he wishes to pursue the contention. If he does not wish to pursue
it, it will be dismissed. If he does wish to pursue it, it will be ruled on at that
time.

F.

Contention 6
Petitioner asserts in Contention 6 that
The Licensee and Staff have not adequately considered or analyzed materials deterioration or
failure in materials integrity resulting from the increased generation of heat and radioactivity
liS a result of increased capacity and long-term storage in the spent fuel pooL

Petitioner argues that the pool was designed to store lesser quantities of spent
fuel for a shorter period of time and that licensee has failed to adequately
analyze problems that may result from exposure to the increased amount of
decay heat and radiation emitted by the larger number of spent fuel assemblies
stored. Petitioner specifies three problems: (1) deterioration of fuel cladding;
(2) loss of integrity of materials making up the storage rack and the pool liner;
and (3) deterioration of the concrete of which the pool is constructed. Amended
Petition at 5-6. At oral argument, Petitioner asserted that the normal temperature
of the pool would be increased, subjecting the pool materials, particularly the
concrete, to greater stress. Petitioner asserted that the calculations of these forces
were "clearly inadequate." Tr. 65-66.
Licensee objects to the contention, first on the grounds that a similar contention was litigated in a proceeding involving the Turkey Point reactor. Licensee asserts that while intervenors there presented no testimony, nine witnesses testified that the contention there was without merit Licensee also cites
the documentation supporting the St Lucie spent fuel pool amendment application for the proposition that the calculations of decay heat and radiation satisfy
regulatory requirements. Licensee's Opposition at 35-36.
Staff does not object to admission of the contention if it is limited to
the storage period authorized by the amendment. While Staff notes that the
contention may be premature because raised before the Staff's evaluation is
available, citing Dulce Power Co. (Catawba Nuclear Station, Units 1 and 2),
ALAB-687, 16 NRC 460, 468-69 (1982), it does not argue that the technical
objection should bar admission of the contention. Staff Response at 16-17.
We agree with the Staff. The contention is adequately specific and clearly
puts Licensee on notice of the issue to be addressed. Licensee's argument that
the contention was copied from prior proceedings is not grounds for barring the
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contention in this case. The St. Lucie spent fuel pool differs from the Thrkey
Point plant, and thus the Thrkey Point decision on contentions cannot act as a
bar to considering the issue here. See, e.g., Commonwealth Edison Co. (Byron
Nuclear Power Station, Units 1 and 2), LBP-80-30, 12 NRC 683, 689 (1980).·
However, the scope of the contention is bounded by the scope of the notice
of hearing and must be limited to the length of time authorized by the license
amendment at issue. Zion, supra, 12 NRC at 426. The contention is admitted as
modified.

G.

Contention 8
Contention 8 states
That the high-density design of the fuel storage racks will cause higher heat loads and
increases in water temperature which could cause a loss-()fo(X)()ling accident and/or challenge
the reliability and testability of the systems designed for decay heat and other residual heat
removal. which could, in tum, cause a major release of radioactivity into the environmenL

Petitioner alleges that increases in the heat load to the fuel storage pool
using high-density storage racks could lead to excessively high temperatures
in the pool and that a delay in makeup emergency water could cause a fuel
rod cladding fire or explosion, thereby releasing radioactivity from the fuel and
posing a threat to the public. Amended Petition at 6-7. Mr. Rich clarified his
contention during the March 29, 1988 Prehearlng Conference by stating that his
basic concern was that the pool cooling system was inadequate under certain
heat load conditions. He maintains that boiling in the fuel pool would result,
with the probability that this could lead to a loss of COOling capability, and that
he or his experts will provide substantial technical evidence that temperature
guidelines will be exceeded Tr. 68-70.
Licensee argues that their calculations show no departure from Standard
Review Plan guidelines. Licensee objects to admitting the contention as it
relates to boiling because it fails to point to any specific error in Licensee's
analysis and calculations. Licensee also objects to the cladding fire portion of
the contention because it fails to suggest how makeup water might be lost.
Tr, 71-72; Licensee's Opposition at 37-38. Similarly, Staff would reject the
contention inasmuch as Petitioner does not show that any of the safety guides
would be exceeded, Staff Response at 18-19.

·Uccnsee',

argummt is made in connection with many of Petitioner', cmtmtions, and it is equally without merit
in thOle m.tancel. The argument will not be .ddrcued further herein.
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However, safety guides do not have the fOICe and effect of law or NRC
regulations. Moreover, bulk pool temperatures can differ significantly from
temperatures at specific locations within the pool. Departure from nucleate
boiling to film boiling is always a matter of safety concern. Accordingly, the
Board finds Contention 8 admissible. The Board expects Petitioner and Licensee,
as well as their experts, to present direct technical testimony for the record.

H.

Contention 9
Contention 9 states
That the cooling system will be unable 10 accommodate the increased beat load in the pool
resulting from the high-density slOrage system and a full core discharge in the event of a
single failure of any of the pumps or the electrical power supply 10 the pumps m the shell
side of the cooling system and/or in the case of a single failure of the electrical power
supply 10 the pumps on the pool side of the spent fuel pool cooling system. This inability
will. therefore, create a greater potential for an accidental release of radioactivity into the
environment.

This contention alleges that, if a pump or the power supply fails, the spent fuel
pool cooling system will be unable to accommodate the increased heat load
associated with the higher-density fuel storage and a full-<:ore discharge. At
oral argument, Petitioner emphasized the vulnerability of the electrical power
supply to folCes such as humidity, wear, and radiation. Th. 80. Licensee opposes
admission stating that it ignores a section of the Licensee's Safety Analysis
Report (SAR) entitled "Decay Heat Calculations for the Spent Fuel Pool (Bulk)"
which describes the cooling system design, a detailed decay heat analysis, and
the SOUICes and times of availability of makeup water in the event of loss
of cooling capability. Licensee argues that the "mere assumption" of cooling
system inadequacy is inadequate. The contention fails to question the Licensee's
methodology or conclusions and should be rejected for lack of basis. Licensee's
Opposition at 39-40. The Staff does not oppose admission. Th. 81; Staff
Response at 20.
The Board believes that this contention meets the minimal requirements
of § 2.714 in that it is sufficiently specific for litigation. While the basis for
the contention is minimal, the changes in fuel density and amount provide
the quantum of basis required. Licensee's evidence on this contention should
be directed toward applicability of and compliance with Criterion 44 of 10
C.F.R. Part 50, Appendix A.
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I.

Contention 10
Contention 10 states
That in calculating time to boil after loss of cooling after completion of full core discharge
with the presence of the proposed 1706 assemblies, fP&L utilized a different set of
assumptions than in detennining the original figures for time to boil as indicated in the
Final Safety Analysis Report for the SL Lucie plant, Unit No. 1. (9.1-49. Table 9.1-3).

At oral argument, Petitioner asserted that the "time to boil calculations are
not conservative." Tr. 82-85. It appears that Petitioner addresses the final
assumptions used rather than the difference between assumptions used in the
final Safety Analysis Report for the plant itself and those used for the final SAR
for the spent fuel pool expansion. Tr. 84.
Both Licensee and Staff argue for the rejection of this contention. Staff
maintains that there is not sufficient basis or specificity. Staff Opposition at 21;
Tr. 88. Licensee points out, in part, that differing assumptions in the calculations
do not form a basis for a contention. Licensee's Opposition at 41. At oral
argument, Licensee emphasized that Petitioner fails to specify any flaw in the
assumptions challenged. Tr. 87.
The Board agrees, and the contention is rejected for lack of basis and
specificity. We note, however, that in Intervenor's clarification it appears that
. his real concern was that the calculations, particularly in the determination of
"time to boil," were not conservative. Tr. 82-88. This is precisely the subject of
Contention 8, supra, and thus will be addressed.

J. Contention 11
Petitioner asserts in Contention 11
That the proposed use of high-density storage racks designed and fabricated by the Joseph
Oats Corporation is utilization of an essentially new and unproven technology.

This contention asserts that the use of Boraflex neutron absorber plates as
incorpomted in the proposed high-density stomge racks is an unproven, untested
technology and is unsafe. Petitioner quotes a statement from NRC Information
Notice 87-43, SSINS No. 6835 (dated September 8, 1987) that: ''The concern
is that separation of the neutron absorbing material used in high-density fuel
stomge might compromise safety." Amended Petition at 8; Tr. 88-95. Mr. Rich
notes also that NRC has requested more information from Licensee in this
regard, and presented extensive excerpts from a Board Notification concerning
potential Boraflex problems. Tr. 90-104.
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Licensee disagrees, stating that similar installations have been made at many
reactor sites and any problems are not the consequences of "new technology"
but rather a result of the discovery of "(r)ecent anomalies • • . due to Boraflex
shrinkage caused by irradiation" in three plants. Licensee also asserts that it has
answered the questions concerning potential Boraflex problems in its October
20 and December 23, 1987 responses to Staff inquiries. Tr. 104-05; Licensee's
Opposition at 42-44. Staff does not oppose admission. Staff Response at 21-22;
Tr.l06.
The Board finds this contention satisfies the requirements of basis and
specificity. While the use of Boraflex may not be considered ''new technOlogy,"
the problems identified in the NRC Staff Board Notifications concerning the
reports on the Quad Cities and Point Beach plants raise quite specific questions
about the use of Boraflex in the Joseph Oats storage racks. Contention 11 is
admitted.
K.

Contention 13
Contention 13 states
That licensee has not analyzed the effect that a hurricane or tornado could have on the spent
fuel storage facility or its contents, and that the SER neglects certain accidents that could be
caused by such natural disasters.

As bases for this contention, Petitioner cites failure to analyze damage from
hurricane or wind-driven missiles, tidal waves, and prolonged washovers of the
island caused by large storms. Amended Petition at 9.
Licensee argues that the contention should be rejected both because it is
beyond the scope of the proceeding, citing Florida Power and Light Co. (Thrkey
Point Nuclear Generating Plant, Units 3 and 4), LBP-85-36, 22 NRC 590, 59899 (1985), and because the issue was decided at the operating license stage and
no new information has been presented to challenge the validity of the health
and safety finding made at that time. Licensee's OppOSition at 48-49. Staff
concurs. Staff Response at 23.
The effects of natural disasters (hurricane wind and flooding, tornado wind,
and missiles) were evaluated at the operating license stage, and the plant design
was found to be adequate to cope with any possible conditions. The contention
provides no basis for reevaluating these effects as a result of the proposed
amendment. The contention is therefore rejected.
In his "clarification" during the prehearing conference, the Petitioner proposed to amend the contention to include the possible effects of "a fully-fueled
Grumman jet slamming into the spent fuel pool building •..•" Tr. 10609. Contention 13, on its face, is concerned with natural disasters. Neither the
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Board nor the Petitioner (fr. 107) considers the airplane scenario to be a natural
disaster. We therefore do not allow the aircraft proposal to be an amendment
to Contention 13. If it is to be considered at all, it should be submitted as a
late-filed contention pursuant to 10 C.F.R. § 2.714(a)(I).

L.

Contention 14
Contention 14 states
That FP&L has not properly considered or evaluated the radiological consequences to the
environment and surrounding, human population of an accident in the spent fuel pool.

I

As bases for this contention, Mr. Rich asserts that the BNL Report identifies
three factors not included in earlier risk assessments. Mr. Rich does not identify
the three factors. He argues that the accident analysis should address the burning
of the total number of assemblies authorized to be stored in the pool, an accident
that is beyond the design basis for the spent fuel pool and one that would
require a loss of cooling water in the pool. Petitioner further asserts that the
radiological consequences are underestimated because the Licensee's population
projection for the area is inadequate. Amended Petition at 9-11. At oral argument,
Petitioner reiterated his general concerns about inadequate conservatisms and
the possibility of a severe accident initiated by a fuel assembly or cask drop
or loss of coolant mentioned in the BNL Report. Petitioner offered no further
information on population changes. Tr. 109-11.
Both Licensee and Staff oppose the contention for lack of a scenario connecting the BNL Report to the specific procedure and arrangement of the St. Lucie
spent fuel pool. Licensee's Opposition at 50-51. Staff Response at 24. Tr. 11113. Mr. Rich does not allege noncompliance with a safety standard or provide a
credible accident scenario. In order to accept this cohtention, a credible mechanism or scenario for a spent fuel pool accident such as loss of cooling water
must be provided. Because this has not been done, the contention cannot be
admitted.

M.

Contention 15
Contention 15 states
That the increase of the spent fuel pool capacity, which includes fuel rods which have
experienced fuel failure and fuel rods that are more highly enriched, will cause the
requiremenu of ANSI-Nl6-1975 not to be met and will increase the probability that a
criticality accident will occur in the spent fuel pool and will exceed 10 CFR Part SO, A 62
criteriOlL
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Petitioner asserts that the increased number of fuel rods stored will increase
the "chances that the fuel pool will go critical." Amended Petition at 11. At oral
argument, Petitioner withdrew the phrase "which have experienced fuel failure"
from the contention. 'll'. 114.
Licensee argues that this contention is identical to one proposed in another
proceeding. There the contention was admitted but later was summarily dismissed. Here, we look only for basis and specificity and would consider the
merits only in a case of summary judgment or through the hearing process.
Licensee argues further that Petitioner offers no basis for his bare allegation
to question the analysis in the SAR and gives no notice of the issue to be
addressed. Licensee's Opposition at 52-53. Staff, on the other hand, states its
opinion that the contention raises an issue within the scope of the proceeding.
is adequately specific, and is supported by at least a minimal basis. Staff finds
the reference to criticality resulting from failed fuel lacks nexus. but does not
oppose admission of the issue "whether added storage of fuel and more highly
enriched fuel will cause a criticality accident" Staff Response at 25.
The Board agrees with the Staff. Criticality control is one of the basic
concerns when fuel is being stored, and the methods used to achieve this control
are of great importance. The contention is therefore admitted.
N.

Contention 16
Contention 16 states
That FP&L has not respooded to the concerns as presented by the NRC by outlining a
loading schedule for the spent fuel pool detailing how the most recently discharged spent
fuel will be isolated from other recently discharged fuel and/or a full core discharge in order
to mitigate potential risks from fires in the spent fuel pools [.fie] resulting in releases of
radioactivity into the environment in excess of the 10 CFR 100 Criteria.

Petitioner's basis for this contention begins with the following quote from
page 80 of the BNL Report:
ror those plants which have a signifieant spent fuel pool risk, the one preventive measure
which appears to have a substantial effect on risk (a risk reduction of S or more) is to
maintain recently discharged fuel in low density storage racks that are isolated from the rest
of the fuel racks by a foot or more of space.

Amended Petition at 11. The reduction of risk is pinned to the occurrence of
an accident that causes a complete and rapid loss of water in the spent fuel
pool. There is no assertion that St. Lucie is one of the plants with a significant
spent fuel pool risk or that the Licensee's plan for reracking and storage is not in
general accordance with the recommendations contained in the BNL Report The
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NRC Staff's Safety Evaluation Report describes Licensee's plans to have two
discrete regions in the reracked fuel pool. Region I, a specially designed region
with greater spacing and neutron absorber material between storage cells, is
planned to accommodate new fuel cell assemblies or spent fuel assemblies that
have not achieved a particular burnup level. Region 2 with closer spacing of spent
fuel cells and a different neutron-absorbing-materials configuration is designed
to store spent fuel with a particular minimum burnup level which is calculated
for various initial enrichments. See Attachment to License Amendment No. 91
at 5-5, 5-6, and 5-6b, and attached Staff Safety Evaluation at 3.
Again, the acceptance of this contention requires consideration of an accident
greater than the design-basis accident Absent a credible mechanism or scenario
for such an accident to occur, the contention cannot be accepted. The contention
must be denied for lack of basis and specificity.

•••
Because this Memorandum and Order grants a petition for leave to intervene,
it is appealable by any party other than the Petitioner on the question of whether
the petitions should have been wholly denied. 10 C.F.R. § 2.714a(c) (1986).

Order
fur all the foregoing reasons and based upon consideration of the entire
record in this matter, it is, this 20th day of April 1988, ORDERED
1. That Petitioner Campbell Rich is admitted as a party to this proceeding;
2. That Petitioner's Contentions 3, 4, 6, 8, 9, II, 15 are admitted, as
amended, the decision on Contention 5 is deferred, and all remaining contentions
are denied;
3. That the contentions and their bases admitted in t 2, above, are renumbered and restated, when appropriate, as set forth in Appendix A hereto which
is incorporated herein by reference; and
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4. That any party desiring to invoke the hybrid hearing procedures set forth
in 10 C.P.R. § 2.1101 et seq. (1987) shall, on or before May 6, 1988, file with
this Board a written request including a proposed procedural schedule.
THE ATOMIC SAFETY AND
LICENSING BOARD

B. Paul Cotter, Jr., Chairman
ADMINISTRATIVE JUDGE
Glenn O. Bright
ADMINISTRATIVE JUDGE

Dr. Richard F. Cole
ADMINISTRATIVE JUDGE
April 20, 1988
Bethesda, Maryland

APPENDIX A
Admitted Contentions

1.

That the calculation of radiological consequences resulting from a cask drop accident are
not conservative, and the radiation releases in such an accident will not meet with the 10
CFR Part 100 criteria. (Originally Amended Petition Contention 3.)

2.

That the consequences of a cask drop accident or an accident similar in nature and effect
arc greatly increased due to the presence of a large crane to be built inside the spent fuel
pool building in order to facilitate the reracking. (Originally Amended Petition Contention)

4.)
3.

The Licensee and Staff have not adequately considered or analyzed materials deterioration
or failure in materials integrity resulting from the increased generation of heat and
radioactivity as a result of increased capacity in the spent fuel pool during the storage
period authorized by the license amendmenL (Originally Amended Petition Contention

6.)
4.

That the high-dcnsity design of the fuel storage rades will cause higher heat loads
and increases in water temperature which could cause a losso()f-oooling accident and/or
challenge the reliability and testability of the systems designed for decay heat and other
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residual heat remOYlll, which could, in tum, cause a major release of radioactivity into
the environmenL (Origina11~ Amended Petition Contention 8).
5.

That the cooling systenl will be unable to accommodate the increased heat load in the
pool resulting from the high-density storage system and a full core discharge in the event
of a single failure of any of the pnnps or the electrical power supply to the pumps on
the shell side of the cooling system and/or in the case of a single failure of the electrical
power supply to the pumps on the pool side of the spent fuel pool cooling system. This
inability will, therefore, create a greater potential for an accidental release of radioactivity
into the environmenL (Originally Amended Petition Contention 9.)

6.

That the proposed use of high-density storage raclcs designed and fabricated by the Joseph
Oats Corporation is utilization of an essentially new and unproven technology. (Originally
Amended Petition Contention 11.)

7.

That the increase of the spenl fuel pool capacity, which includes fuel rods that are more
highly enriched, will cause the requirements of ANSI-NI6-1975 not to be met and will
increase the probability that a criticality accident will occur in the spent fuel pool and
will exceed 10 CFR Part 50, A 62 criterion. (Originally Amended Petition Contention
15.)
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Cite as 27 NRC 472 (1988)

LBP-88-11

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION
ATOMIC SAFETY AND LICENSING BOARD
Before Administrative Judges:
Morton B. Margulies, Chairman
James H. Carpenter
Gustave A. LInenberger, Jr.

Docket No. 50-440-0LA
(ASLBP No. 88-562-02-LA)

In the Matter of

CLEVELAND ELECTRIC
ILLUMINATlNG COMPANY, sf sl.
(Perry Nuclear Power Plant,
Unit 1)

April 26, 1988

ORDER DISMISSING PROCEEDING
On September 18, 1987, Licensees filed an application for amendment of the
Facility Operating License for operation of the Perry Nuclear Power Plant, Unit
I, to (1) delete Technical Specifications relating to the Main Steam Isolation
Valve Leakage Control System (MSIVLCS) and (2) revise the leakage criteria
for primary-containment allowable leakage through the main steam lines.
On January 7, 1988, Ohio Citizens for Responsible Energy, pursuant to Federal Register notice, filed a petition to intervene and requested a formal adjudicatory hearing. Its interest only extended to the first of the amendments which
would delete the Technical Specifications pertaining to the MSIVLCS. This
Board was appointed on January 28, 1988, to preside in the matter.
By letter of March II, 1988, for reasons specified, the Nuclear Regulatory
Commission Staff notified Licensees that the proposed license amendment was
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not acceptable to the Staff. On March 16, 1988, the Board inquired of the
participants in the proceeding regarding their willingness to proceed in light of
the Staff's position.
In a letter dated April 18, 1988, Licensees' counsel advised that Licensees
had withdrawn that part of the application pertaining to the MSIVLCS Technical
Specifications. Counsel further requested that as a consequence the Board should
terminate the proceeding. He stated that the NRC Staff and Ohio Citizens for
Responsible Energy agree to that course of action.
The issue before this Board in the proceeding was to consider the proposed
amendment of the Technical Specifications pertaining to the MSIVLCS. With
the withdrawal of the proposed amendment, without objection by the other
participants, there is no longer a justiciable issue in the proceeding before the
Board. Therefore, the Board orders that the proceeding be dismissed.
IT IS SO ORDERED.
THE ATOMIC SAFETY AND
LICENSING BOARD
Morton B. Margulies, Chairman
ADMINIS1RATIVE LAW JUDGE
James H. Carpenter
ADMINISTRATIVE JUDGE
Gustave A. Linenberger, Jr.
ADMINIS1RATIVE JUDGE
Dated at Bethesda, Maryland,
this 26th day of April 1988.
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ALJ-88-1

Cite as 27 NRC 475 (1988)
UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD
Administrative Law Judge

Morton B. Margulies

Docket No. 30-1391-SC
(ASLBP No. 88-S6S-01-SC)

In the Matter of

EDWARD HINES, JR. MEDICAL
CENTER
(Veterans Administration)

April 29, 1988

MEMORANDUM AND ORDER
(Ruling on Motion (or Temporary Stay o( Proceeding)
On April 11, 1988, NRC Staff filed a "Motion for Temporary Stay of
Proceeding," until May 25, 1988, pending completion of a Department of Justice
criminal investigation. Dr. Maynard L. Freeman (Respondent) submitted on
April 24, 1988, a "Memorandum in Opposition to the NRC Staff Motion for
Temporary Stay of Proceeding." In this Memorandum and Order the motion for
a temporary stay will be granted to May 25, 1988.
I

BACKGROUND

Edward Hines, Jr. Medical Center, of Hines, Illinois, is the holder of a specific
byproduct material license, issued by the Nuclear Regulatory Commission,
authorizing the use of radiopharmaceuticals for diagnostic and therapeutic
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procedures. In August 1986 and subsequently, Dr. Maynard L. Freeman was
its Assistant Chief of Nuclear Medical Science.
On August 24, 1987, an "Order to Show Cause Why License Should Not
Be Modified, Effective Immediately" was issued. The Order set forth that the
Commission conducted inspeetions and investigations in 1986 and 1987, which
disclosed, inter alia. two misadministrations of radiopharmaceuticals at the
Medical Center in August 1986. Further, the Order stated that evidence indicated
Dr. Freeman was aware that diagnostic misadministrations had occurred but that
he failed to ensure that the misadministrations were reported as required by the
NRC, and that he made a false statement to a V.A. Investigatory Board and NRC
investigators, destroyed evidence, improperly obtained additional evidence, and
attempted to impede the NRC investigations by influencing the testimony of a
witness, all in order to conceal that the misadministrations had occurred.
As part of the Order, the Medical Center's license was amended, effective
immediately, with a requirement, among others, that Dr. Freeman be removed
from all licensed activities and that he not serve in any position involving the
performance or supervision of any licensed activities, including the supervision
of any nuclear medicine technologists.
The Order provided that the licensee and any other person adversely affected may request a hearing within 30 days after the issuance of the Order.
Dr. Freeman, through his attorney, on September 22, 1987, filed a request for
a hearing. Concurrently, he requested that the NRC defer action on his request
for a hearing pending a meeting with NRC personnel and consideration of his
response to the Order. Nothing resulted from the meeting, and on January 25,
1988, counsel for Dr. Freeman requested that the hearing process go forward.
I was appointed to preside in this proceeding on February 18, 1988. Prehearing discovery got under way in March 1988 with Dr. Freeman's counsel
serving requests for the production of documents on Staff on March 7, 1988,
and making available to Staff on March 21, 1988 Notices of Deposition. No
hearing date has been set The parties had advised on March 2, 1988, that it
was premature to set a hearing date.
Based on investigations conducted between December 16, 1986, and June 30,
1987, the NRC, on November 13, 1987, referred this matter to the Department
of Justice (DOJ) for investigation. A criminal investigation was instituted by the
DOJ on that date. Shortly after January 1, 1988, the U.S. Attorney's Office for
the Northern District of Illinois commenced a federal grand jury investigation
of this matter.
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mE STAFF MOTION
At the request of the 00], Staff filed the subject motion for a temporary stay
of the proceeding until May 25, 1988, pending completion of the 00] criminal
investigation.
Staff cites recent decisioos of the NRC and the courts as authority for the
principle that administrative proceedings may be suspended pending a criminal
investigation. Among other cases, it cites Finlay Testing Laboratories, Inc.,
Docket No. 30-13435 (Mar: 17, 1988); ~dvanced Medical Systems, Inc. (One
Factory RoW, Geneva, Ohio 44041), AU-87-4, 25 NRC 865 (1987); Landis
v. North American Co., 299 U.S. 248 (1936); and United States v. Eight
Thousand Eight Hundred arid Fifty Dollars ($8,850) in United States Currency,
461 U.S. 555 (1983).
Landis is cited by Staff for the proposition that the party seeking the stay
"must make out a clear case of hardship or inequity in being required to go
forward, if there is even a fair possibility that the stay for which he prays will
work damage to someone else." Landis, supra, at 254-55.
$8,850 is relied upon as more recently employing the test established in
Barker v. Wingo, 407 U.S. 514 (1972) that is to be used in determining whether
a delay in civil proceedings, pending completion of a criminal investigation,
violates the due process right to be heard within a meaningful time in cases
involving deprivation of property rights. The test requires a weighing of four
factors: (1) the length of the delay, (2) the reason for delay, (3) the defendant's
assertion of his right to a prompt proceeding, and (4) the prejudice to the
defendant of a delay in the civil proceeding. $8.850, supra, at 565.
Staff argues that a balancing of the four factors indicates that a stay should
be granted. It relies on a declaration by William P. Sellers, IV, a trial attorney in
the OO]'s Criminal Division, who is assigned to the criminal investigation. The
declaration was executed pursuant to 28 U.S.C. § 1746. Declarant recites that the
00] has requested the NRC to seek a stay on the basis of a belief that should
the stay not be granted it would irreparably harm the Department's criminal
investigation. .
The considerations that are the bases for the OO]'s conclusions are:
(1) there is a substantial similarity, both legally and factually, between
the subject matter of the NRC proceeding and the matters that are
currently under criminal investigation;
(2) the same witnesses, more than ten in number would be common to
sustaining the Staff's Order in the administrative proceeding and to
determine whether criminal activity has occurred; and
(3) statements of the witnesses taken by the NRC would apparently be
subject to broad discovery in the NRC proceeding and production of
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such statements would reveal to possible targets, at this early stage of
the criminal investigation, the scope of the government's evidence.
Declarant expects that the investigation would be completed by May 25, 1988.
Staff addresses the four-factor test in $8,850 as follows:
(1) The length of the delay would be for a limited period until May 25,
1988, to complete the grand jury investigation.
(2) The reason for the requested delay is meritorious. The Staff shares
the DO] judgment that if the administrative proceeding is permitted
to go forward at this time it is very likely that the statements of
the witnesses common to both proceedings would have to be produced. The Commission's Rules of Practice governing discovery, 10
C.P.R. § 2.74O(b)(1), permit access to "any matter not privileged
which is relevant to the subject matter involved in the proceeding ••••" In criminal cases, witnesses' statements are not made
available to potential targets, or to anyone else when an investigation
is in progress. The DOJ believes that identifying all of the potential witnesses and providing their statements would reveal to possible
targets, at the early stage of the criminal investigation, the scope of
the government's evidence. It would threaten to prematurely disclose
substantial information relating to possible criminal misconduct by
Hines Veterans Medical Center, its officers and employees, which
would irreparably harm the criminal investigation.
(3) Staff acknowledges that Dr. Freeman has asserted his right to a prompt
hearing.
(4) Staff views the prejudice to Dr. Freeman from a stay of the proceeding
as slight It states that Dr. Freeman is still employed by the Edward
Hines, Jr. Medical Center, albeit in a restricted manner. Staff's
position is that any prejudice to Dr. Freeman during this relatively
brief period of time is outweighed by the irreparable harm to the
criminal investigation that would result if the proceeding, particularly
discovery, were permitted to go on at this time.
Staff noted that sensitive information had been developed during the course
of the NRC investigation and was made available to the DO], but because of
its sensitivity, the Department's declaration does not contain all of the details
that might be used in support of the motion. It offered to make available to me,
should I consider it necessary, an in camera, ex parle presentation of additional
details of the information that has been developed.

478

RESPONDENT'S oPPOSmON TO THE MOTION
Respondent does not dispute that the cases cited by Staff provide the
controlling standards for the matters at issue.
Respondent interprets Landis, supra, as placing on Staff the "burden to clearly
establish that no harm will be incurred by Dr. Freeman if the stay is granted."
He concludes that due process requires that the request for stay be denied relying
on the fact that he has not had the opportunity to practice his chosen profession
since August 24, 1987, based on allegations going back a year to occurrences
in August 1988. Respondent views the requested stay as a means of prohibiting
him from engaging in his chosen profession by effectively precluding him from
challenging or contesting the validity of the Show-Cause Order in a meaningful
hearing at a meaningful time.
Dr. Freeman concludes that the balancing of the four-factor test indicates that
the stay should be denied.
Preliminarily, Respondent asserts that the unexplained and unsupported conclusion that there would exist substantial harm should the stay not be granted,
as claimed in the Seller's Declaration, may not formulate a basis to obtain a
stay. Rather, there must be a showing with specificity that a particular harm
would exist. The proffer by Staff of an additional in camera, ex parte presentation is viewed as support for Respondent's contention that the Declaration lacks
specificity.
Respondent answers the four-factor test in the following manner:
(1) He claims the current motion seeks to effectively delay the proceeding
indefinitely. Respondent states that granting the stay will delay by
almost 45 days the discovery process, because a series of depositions
had been planned, and this would further postpone the opportunity
for hearing. Postulating that Dr. Freeman will be indicted by the
Grand Jury, it is argued that he would then be required to weigh
his constitutional protections in the criminal sense against his civil
remedies in the administrative sense. As a result, the request of the
Staff could leave Dr. Freeman in a position where he may never be
able to contest the Show-Cause Order in any meaningful way.
(2) Respondent considers Staff's reason for the stay to be meritless. He
states that the government cannot seek to prevent disclosure of
information, to be obtained by deposition, of information the government does not possess. It is further stated that there already is a
plethora of statements in the public record in orders issued by the
Commission. He asserts that Staff should not be heard to argue that
the information will come to light for the first time by allowing
the taking of depositions. Respondent also asserts that there is no
information as to the specific information sought to be withheld.
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As to the matter of the assertion of the right to a prompt hearing, Respondent points to Staff's acknowledgment that Dr. Freeman pursued
his right to a prompt hearing.
(4) Respondent states that the prejudice to him from a stay of the proceeding results in effectively eliminating any opportunity for him to
contest the allegations in the Order to Show Cause. Again, postulating the indictment of Dr. Freeman, it was argued, as a result of
the stay he would be forced to: undermine his Fifth Amendment
privilege against self-incrimination; defend himself in simultaneous
proceedings with distinctly different consequences; expose any defense he may have to a criminal indictment, or otherwise prejudice
one position to protect another.
Respondent concludes that due process and the administrative procedure
require that the request for stay be denied.
Should the stay be found to be inappropriate, Respondent, without elaboration, requests the convening of a summary procedure as set forth in the Commission's decision in Finlay, supra, and Transco Security, Inc. of Ohio v. Freeman.
639 F.2d 318 (6th Cir. 1981), cert. denied, 454 U.S. 820 (1981).
(3)

DISCUSSION
The matter at issue is whether Staff has made out a clear case of hardship or
inequity should it be required to go forward with the Commission proceeding, as
measured against the fair possibility that the stay will injure Dr. Freeman. The
issue must be decided by weighing the harm that can result to the parties. Respondent's due process rights must be measured against the public interest in
the criminal investigation.
The case law does not support Respondent's view that for Staff to prevail
it must "clearly establish that no harm will be incurred by Dr. Freeman if the
stay is granted." The factors to be considered and then balanced in deciding the
issue are set forth in $8,850 and Wingo.
After fully considering Staff's Motion and Respondent's Opposition, I decide
the four-factor test as follows:

1.

Length 0/ Delay

The delay Staff seeks is for a specific period, extending from the date it filed
the motion on April II, 1988, to May 25, 1988, a matter of 44 days or some 7
weeks. It is unlike the possible delays of 18 months considered in $8.850 and
Advanced Medical Systems, supra. The request is not for a significant length of
time, especially when considering that Dr. Freeman continues to be employed
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at the Medical Center, albeit not with the same responsibilities he previously
exercised.
Respondent's point, that as a practical matter, additional delay can result from
the stay because of interrupting prior scheduling is accepted. However, this was
not shown to involve other than a marginal amount of time.
There is no basis for accepting Respondent's argument that the requested stay
to May 25, 1988, could effectively delay the proceeding indefinitely. Respondent
factors into his argument his possible indictment and having to weigh his
defense stratagems which could result in not fully contesting the Order to Show
Cause. There is no causal connection between a 7 -week stay and the scenario
Respondent builds resulting in his not ever being able to meaningfully contest
the Order to Show Cause. The argument that the stay could effectively delay
the proceeding indefinitely is rejected.

2.

Reason for Delay

The reason for the delay was properly established in the motion. It was
provided in a Declarntion made pursuant to 28 U.S.C. § 1746, by an attorney
assigned to the criminal investigation. The unsworn declaration made under the
penalty of perjury has the like force and effect of an affidavit
The reason for the requested delay, the likelihood that statements of witnesses
common to both proceedings would have to be produced. which would reveal
to possible targets the scope of the government's evidence, thereby prematurely
disclosing substantial information and doing irreparable harm to the criminal
investigation, was the same given by the government in Advanced Medical
Systems. 25 NRC at 870. In that proceeding, where an almost 5-month stay
was granted, it was found to be a "traditional and appropriate reason for seeking
a delay." There is no basis to find otherwise in this proceeding. Inherent in
the Grand Jury process is nondisclosure of what goes before it to protect the
process. Clear hardship would result if the Commission proceeding is not stayed.
The government might have provided additional facts in bolstering the reason
given for the delay but the failure to do so did not make that provided legally
insufficient
.
Respondent's argument that the stay should not prevent disclosure of information, to be obtained by deposition, of information the government does
not possess, was not completely formulated. No indication was given as to how
this could be accomplished. It would require determining what information the
government does possess. It does not appear this can readily be done where the
very purpose of the government's motion is not to disclose what information
it has. Absent a more definitive treatment of the issue raised, no relief can be
granted.
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The record does not show that the Staff or the DOJ were untimely in their
actions.

3.

Respondent's Assertion of His Right to a Prompt Hearing
Dr. Freeman timely asserted his right to a prompt hearing.

4.

The Prejudice to the Respondent from a Stay In the Commission
Proceeding

During the period of the stay, Dr. Freeman would continue to be kept from
fully practicing his chosen profession. The record is silent as to the specifics of
his present employment by the medical center. Considering the limited period
of the stay and his continued employment, the requested stay would not result
in significant injury to Dr. Freeman.
Respondent's claim that the prejudice to him from a stay of the proceeding
results in effectively eliminating any opportunity for him to contest the allegations in the Order to Show Cause is rejected. Again, the argument postulates
Dr. Freeman being indicted by a Grand Jury and having to weigh his defense
stratagems which could result in not contesting the Order to Show Cause. I
again find that there is no causal connection between a 7-week stay and Respondent's conclusion that it effectively eliminates any opportunity for him to
contest the allegations in the Commission proceeding. Dr. Freeman may well
be faced with having to make the same decisions as to defense stratagems, if a
criminal indictment is brought, whether or not a stay is granted.
Staff has met the legal requirements for granting the stay it has requested.
Dr. Freeman will not be significantly harmed by granting the stay. The harm to
him is outweighed by the harm that will be done to the Grand Jury investigation
and the DOJ should the stay not be granted.
As to Dr. Freeman's request for the convening of a summary procedure to
contest the basis for the continued restricting of the employment of Dr. Freeman,
better practice requires that this be the subject of an application separate from
the response to the Staff's motion. It would provide an opportunity for Staff to
respond to the request. The request may be filed at the completion of the stay,
and Staff may file a response within 7 days of the receipt of the request.
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ORDER
Staff's motion for a stay of the proceeding until May 25, 1988, is hereby
granted.
Morton B. Margulies
ADMINISTRATIVE LAW JUDGE
Dated at Bethesda, Maryland.
this 29th day of April 1988.
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Cite as 27 NRC 485 (1988)
UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION
ATOMIC SAFETY AND LICENSING APPEAL BOARD
AdminIstrative Judges:
Alan S. Rosenthal. Chairman
Howard A. Wilber

In the Matter of

Docket Nos. 50-443-0L-1
50-444-0L-1
(On site Emergency Planning
and Safety Issues)

PUBLIC SERVICE COMPANY OF
NEW HAMPSHIRE. sf al.
(Seabrook Station. Units 1
and 2)
.

May 24. 1988

The Appeal Board affirms a Licensing Board memorandum and order, LBP88-6, 27 NRC 245 (1988), that authorized the issuance of a low-power license
for operation of the Seabrook facility at levels up to five percent of rated power
notwithstanding the pendency of two safety issues remanded to it earlier by the
Appeal Board.
APPEAL BOARDS:

ADVISORY OPINIONS

Although an Appeal Board does not normally render advisory opinions, there
is no legal bar to its doing so in appropriate circumstances. See Tennessee Valley
Authority (Hartsville Nuclear Plants, Units lA, 2A, lB, and 2B), ALAB-467, 7
NRC 459, 463 (1978).
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ADJUDICATORY BOARDS:

AUTHORITY

In light of 10 C.F.R. 2.758(a), adjudicatory boards lack the power to entertain
a claim that a Commission regulation should be disregarded as inconsistent with
a statutory command. See, e.g., Carolina Power and Light Co. (Shearon Harris
Nuclear J?ower Plant), ALAB-837, 23 NRC 525, 544 (1986); Kansas Gas and
Electric Co. (Wolf Creek Generating Station, Unit 1), ALAB-784, 20 NRC 845,
846 (1984); Potomac Electric Power Co. (Douglas Point Nuclear Generating
Station, Units 1 and 2), ALAB-218, 8 ABC 79, 89 (1974).
ADJUDICATORY BOARDS:

AUTHORITY

Any insistence that the Commission's regulations themselves violate the
Atomic Energy Act must be raised with the Commission; the regulations are
not subject to challenge before adjudicatory boards. Public Service Co. of New
Hampshire (Seabrook Station, Units 1 and 2), ALAB-865, 25 NRC 430, 439
(1987).
REGULATIONS:

INTERPRETATION (10 C.F.R. 50.57)

Under 10 C.F.R. 50.57. it is not every contention that need be heard or decided
prior to the authorization of a low-power license. Rather, the section requires
a hearing only on those contentions relevant to the activity to be authorized.
Further, the section mandates findings only on matters in controversy with
respect to the contested activity sought to be authorized.
ADJUDICATORY BOARDS:

AUTHORITY

Just as adjudicatory boards are not empowered to hold Commission regulations invalid, so too they must accept the interpretation and effect accorded to
those regulations by the body that promulgated them.

APPEARANCES
Diane Curran and Andrea Ferster, Washington, D.C., for the intervenor New
England Coalition on Nuclear Pollution.
Thomas G. Dignan, Jr., and Deborah S. Steenland, Boston, Massachusetts,
for the applicants, Public Service Company of New Hampshire, et al.
Gregory Alan Berry for the Nuclear Regulatory Commission staff.
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DECISION
We have before us the appeal of the intervenor New England Coalition on
Nuclear Pollution (Coalition) from a February 17, 1988 memorandum and order
issued by the Licensing Board in the onsite emergency planning and safety
issues phase of this operating license proceeding.' In that memorandum and
order, the Board concluded, contrary to the position of the Coalition, that the
then pendency of two safety issues remanded by us in ALAB-8752 did not stand
in the way of the authorization of Seabrook operation at low power (i.e., at
levels up to five percent of rated power).3 These issues had their genesis in
contentions that had been submitted by the Coalition several years ago and,
as we concluded in ALAB-875, were erroneously rejected by the Licensing
Board at the threshold. One of the contentions concerned the adequacy of the
applicants' proposal for the inservice inspection of the Seabrook facility's steam
generator tubes. The other focused upon the accumulation of aquatic organisms
and other foreign matter in the facility's cooling systems.
Underlying the conclusion reached in the February 17 memorandum and
order was the Licensing Board's factual determination that neither the asserted
inadequacy of the proposed steam generator tube inservice inspection procedure
nor the possibility of the hypothesized blockage in cooling systems had a bearing
upon safe facility operation at low power. In its appellate brief, the Coalition
does not contest that determination.' Rather, the appeal rests entirely upon a
legal proposition. According to the Coalition, the issuance of a low-power
license prior to the resolution of all contested issues pertaining to the safety of
plant operation would deprive it of hearing rights guaranteed by section 189a. of
the Atomic Energy Act of 1954, as amended.s This is said to be so irrespective
of whether the issues relate to low-power, or solely to full-power. operation.

n

, Su LBP-88-6.
NRC 245.
226 NRC 251 (1987).
3 At present. low-power Seabrook operation is in all events precluded by reason of another discrete issue sti11
before the licensing Board. That issue involves the provisim made for supplying notiJicatim of a radiological
emergency at the Seabrook facility to membets of the public located within the facility', plume exposure pathway
emergency planning zme. Su ALAB-88J. n NRC 43 (1988). applicants' February 18. 1988 petition for
Commission review pending. In nonetheless cmsidering whether reso1utim of the steam generator tube integrity
and cooling system issues were likewise a cmditim precedent to such operation. the Board followed the suggestion
in our February 10. 1988 Memorandum (unpublished) at 7-8.
In addition. the licensing Board hIS before it a remanded issue concerned with the envirornnenta1 qualilication
of certain coaxial cable used for data trarumission in the facility" computer system. Su ALAD-891. Z1 NRC
341 (1988). It may or may not prove necessary for the Board to determine whether the pendency of that issue
stands in the way of low-power operation. Su id. at 353 n.66.
'Su New England Coalition on Nuclear Pollution's Brief in Support of Appeal of Memorandum and Order
Renewing Authorization to Operate at Low Power (April 7. 1988) [hereinafter. Coalition's Brief].
542 U.S.C. 2239(a).
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A. Before coming to grips with the merits of the appeal, we must consider
the applicants' insistence, endorsed by the NRC staff, that the appeal has become
moot by reason of developments occurring subsequent to the April 7 filing of
the Coalition's brief.
On April 22, the Coalition advised the Licensing Board in writing that it had
decided not to litigate further either the steam generator tube integrity contention
or, to the extent that it related to the applicants' monitoring program for the
detection of coolant flow blockage resulting from the buildup of macrobiological
organisms, the cooling systems contention.6 As further explained in a subsequent
filing with the Board below,' the decision not to oppose any summary disposition
motions on the latter contention stemmed from the Board's March 18, 1988
Memorandum and Order (unpublished). In that issuance, the Board adhered
to an earlier ruling that the cooling systems contention could not be read
as encompassing microbiologically-induced corrosion.s The Coalition does not
accept that ruling and intends to appeal it "at the appropriate time.''9 Moreover, it
continues to believe that the applicants' "program for detecting and controlling
microbiologically induced corrosion is not adequate."IO For these rcasons, it
asked the Licensing Board to make clear in granting summary disposition to
the applicants that that action was "limited to the issue of blockage of cooling
systems by macro-organisms."l1
In a May 12 Memorandum and Order (unpublished), the Licensing Board
took note of the Coalition's April 22 Letter and subsequent filing. It concluded
that the letter constituted an abandonment of both contentions and that, therefore,
there was no need to issue a decision on the applicants' pending motions for
summary disposition of them, The contentions were dismissed and, on the
ground that summary disposition had not been granted, the Coalition'S request
in its May 6 Response was denied as moot
Given these developments, we called upon the Coalition to respond to the
suggestion that the appeal at hand is moot. In its response, the Coalition points
6 See Letter from Andrea Fenter to the members of the licensing Board (April 22. 1988) [hereinafter, Coalition',
April 22 Letter). tnasmuch IS that letter had an obvious possible relevance to the proper disposition of a matter
pending before us, the Coalition should have specifically directed our attmtion to its contml Mcrcly including
this Board on the service list was not enough. Manifestly, we cannot be expected to examine routinely the copies
served upon us of the large number of documents that arc filed with the licmsing boards in the various proceedings
pending before those boards. If such • docummt warrants our review in connection with an outstanding appellate
matter, it should be supplied to us with an appropriate covering memorandum or letter.
, Su New England Coalition on Nuclear Pollution'. Response to Applicants' Motion for Summary Disposition
on NECNP Contention IV (May 6, 1988) [hereinafter, Coalition', May 6 Response).
S We understand the phrase "microbiologically·induced corrosion" to have reference to corrosion in cooling
'ystems brought about by the attack of extremely ,mall marine organisms that pass through protective screens.
tn contrast to larger "macro-organisms," by reason of their size these organisms do not directly pose a bloc1cage
threat (although any corrosion they might induce could possibly ultimately have that effect).
9 Coalition', April 22 Letter at 2; Coalition's May 6 Response at 3-4.
10Coalition', May 6 Response It 3. Su also Coalition', April 22 Letter It 1·211 Coalition', May 6 Response at 4.
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out anew that it intends to challenge the Licensing Board's determination that
its cooling systems contention did not encompass the issue of microbiologicallyinduced corrosion. This being so, we are told, the contention remains unresolved
and, accordingly, the question raised by the appeal has not become purely
academic.12
For present purposes, we accept this analysis. In addition, it occurs to us that
a decision on the merits of the appeal might also prove useful in connection
with another issue pending below. As previously noted, we recently remanded
to the Licensing Board the issue of the environmental qualification of certain
coaxial cable, and the Board may find it necessary to decide whether that issue
must be resolved in advance of low-power operation.I ) Should that contingency
arise, the Board undoubtedly would be advantaged by a definitive appellate
ruling on the Coalition's claim that, irrespective of whether the cable fulfilled
a safety function during low-power operation, such operation would be legally
barred unless and until the cable was found to meet all applicable environmental
qualification requirements.14
B.t. We now move forward to consider the merits of the Coalition's appeal.
Of necessity, the Coalition maintains that there is no conflict between its
interpretation of the scope of the hearing rights provided it in section 189a. of
the Atomic Energy Act and the terms of 10 C.F.R. 50.57(c) - the principal (and
the only one here relevant) provision in the Commission's regulations concerned
with the authorization of low-power facility operation. For we have long
recognized that, in light of 10 C.F.R. 2.758(a), we lack the power to entertain a
claim that a Commission regulation should be disregarded as inconsistent with a
statutory command. 1s And, as the Coalition itself acknowledges, just a year ago
in this proceeding we had occasion to reiterate, in the context of section 50.57(c),
that an intervenor's insistence that "the Commission's regulations themselves
violate the hearing requirements of the Atomic Energy Act" must be raised
"with the Commission; the regulations are not subject to challenge before US."16

12The Coalition repeats the statement in its papcn below that its appeal will be tiled "ot the appropriate time:'
New England Coalition on Nuclear Pollution's Response to the Suggestion of Mootncss Contained in Applicants'
Brief in Response to NECNP's Appeal of Renewal of Low Power Authorization (May 19, 1988) It 16. We have
not been asked for guidance, Ind do not here provide it. with respect to whether In Ippeal must have been taken
from the Boarn's March 18 Mcmonndum Ind Onler, or must be taken from the May 12 Mcmonndum and Orner,
or can await aubsequent events. On this score, the time for the tiling of. notice of appeal from the May 12 orner
has not IS yet expired (su 10 C.F.R. 2.762) and, thus, an appeal from that order is still possible IS of this writing.
13 See supra note 3.
14 Although we do not normally render advisory opinions, there is no legal bar to our doing so in appropriate
circumstances. Sec Te1lflUsu Valley Authority (Hartsville Nuclear Plants, Units lA, 2A, IB, and 2B), ALAB-467,
7 NRC 459, 463 (1978).
15 Su, c.g., Carolina Power and Ught Co. (Shearon Harris Nuclear Power Plant), ALAB-837, 23 NRC 52S, S44
(1986); Kansas Gas and Electric Co. (Wolf Creek Generating Station, Unit I), ALAB-784, 20 NRC 845, 846
(1984); Potomac Electric Power Co. (Douglas Point Nuclear Generating Station. Units lind 2), ALAB-218, 8
AEC 79,89 (1974).
16 ALAB-86S, 2S NRC 430, 439 (1987).
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Our initial task, then, is to address the Coalition's insistence that section
50.57(c) is not to be taken as affirmatively authorizing the issuance of a lowpower license prior to the resolution of all contested issues relevant to full-power
operation. If we conclude that the section does contain such an authorization,
it will be for the Commission to pass judgment upon the Coalition's belief that
the consequence is the denial of statutory hearing rights.
2. Subsection (a) of 10 C.F.R. 50.57 sets forth the findings that must be
made as a precondition to the issuance of a full-power licenseP In subsection
(c), the regulation focuses upon the requirements for "an operating license
authorizing low-power testing (operation at not more than 1 percent of full
power for the purpose of testing the facility), and further operations short of
full power operation." Action by the Licensing Board on an applicant's motion
seeking such a license
shall be taken with due regard to the rights of the panies to the proceedings, including the
right of any party to be heard to the extent that his contentions are relevant to the activity
to be auJhorized. Prior to taking any action on such 8 motion which any party opposes,
the presiding officer shall make findings on the matters specified in paragraph (8) of this
section as to which there is 8 controversy, in the form of an initial decision with respect to
the contested activity sought to be auJhorized. The Director of Nuclear Reactor Regulation
will make findings on all other matters specified in paragraph (a) of this section. [Emphasis
supplied.]

As the emphasized portions of the section make clear, it is not every
contention that need be heard or decided prior to the authorization of a low-power
license. Rather, in so many words, the section requires a hearing only on those
contentions "relevant to the activity to be authorized" - here, operation at levels
up to five percent of rated power. With equal specificity, the section mandates
findings only on matters in controversy "with respect to the contested activity
sought to be authorized" - which, once again, in this instance is operation at
levels not to exceed five percent of rated power.IS

171n the instance of a facility such as Seabrook, those finding> include:
(I) Construction of the facility has been substantially canpleted. in conformity with the construction
permit and the application as amended, the provisions of the Act. and the rules and regulations of the
Commission; and
(2) The facility will operate in confonnity with the application IS amended, the provisions of the Act.
and the rules and regulations of the Commission; and
(3) Thete is reasonable assurance (i) that the activities authorized by the operating license can be
conducted without endangering the health and safety of the public, and (Ii) that such activities will be
conducted in compliance with the regulations in this chapter; and
(4) The applicant is technically ••• qualified to engage in the activities authorized by the operating
license in Iccordance with the regulations in this chapter.•••
18 fur its part, the Coalition seemingly IWches no particular significance to the phrases "relevant to the Ictivity to
be luthorized" and "with respect to the contested .cIivily sought to be authorized." Rather, it would have us take
(ColllilUUd)
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In short, we find the terms of section 50.57(c) to provide adequate suppon by
themselves for the Licensing Board's conclusion that the decisive question was
whether the remanded contentions presented issues germane to low-power, as
distinguished from full-power, operation.19 It need be added only that, although
the Commission may not have been previously called upon to confront squarely
the precise question that is raised by this appeal, a 1984 decision in the Shoreham
proceeding makes plain its view that neither section 50.57(c) nor common sense
mandates that the authorization of low-power operation be preceded by the
resolution of safety issues having nothing whatever to do with such operation.20
Before the Commission at the time was the request of the Shoreham applicant,
pursuant to section 50.57(c), for a license authorizing it to engage in fuel
loading and low-power testing. The request came to the Commission against
the background of the grant by a licensing board of the applicant's motion for
summary disposition on the safety issues related to so-called "Phases I and
II" (which covered fuel loading and precriticality and cold critical testing).21
In connection with that grant, the Board noted that the facility lacked a
fully qualified onsite source of emergency alternating current (AC) power, as
required by General Design Criterion (GDC) 17 contained in Appendix A to
10 C.F.R. Part 50. Relying upon its interpretation of an earlier Commission
order, however, the Board determined that, because neither onsite nor offsite
AC power would be required for the protection of the public health and safety

the last two sentences in the portion of section SO.S7(c) quoted in the text above as indicating that !he putpose of
the sectien "was limply to rclieve the Licensing BOlrd of the obligatien to make positive findings en IUIl:Ollltsltd
issues prior to low power operation, by delegating this function to the Di=tor of Nuclear Reactor Regulation
(NRR)." Coalition's Brie! at 16 (emphasis in originsl).
There are at least two crucial flaws in that thesis. rust, it does not explain what !he Commission might hive
had in mind when it limited the required hearing and initial decision to the activity "to be authorized." Surely,
thlt explicit limitation cannot be dismissed IS mere window dressing and thereby ignored. Second, the Coalition
overloolcs the ract thst there was no occasion in enacting sectien S0.57(c) for freeing licensing boards of the
obligation to make findings on uncontested issues. rer, at the same time section S0.57(c) assumed its present
form in 1972 IS part of a general restructuring of facility license application review and hearing processes, the
Commission added section 2.7601. Su 37 Fed. Reg. IS,I27, IS,137,IS,142-43 (1972). A. prmrulgoted, section
2.7600 generically prohibited licensing boards in operating license proceedings from making findings of fact and
conclusions of law on any uncontested matter. (In 1979, that section was amended to allow (albeit not to require)
the boards in c:ertain specified circumstances to raise Ind decide .sua .spank matters that had not been put in
controversy by the parties. Su 44 Fed. Reg. 67,088 (1979).) Given section 2.760.. section S0.57(c) must be
taken IS simply a reinforcement of the Di=tor'l obligltion to pass upon IlllUll:OIIIUltd matters pertinent to the
lought low-power authorization.
19 As just noted, section S0.57(c) assumed its present form in 1972 IS part of I general restructuring of facility
license Ipplication review and hearing processes. Although the accompanying statement of consideration has
nothing illuminating to lIy lboot the section specifically, it does renect that a major purpose underlying the
entire restructuring effort was the expedition of the decisional process. Su 37 Fed. Reg. 15,127. Certainly,
the accomplishment of lhat objective is furthered, not retarded, if the section is read IS luthorizing low-power
operation on the strength of I determination that the requisite assurancc exists thlt such low-power operation will
not endanger the public health Ind safety.
20 LolIg IslaNl Ughtillg Co. (Shoreham Nuclear Power Station, Unit I), CU-84-21, 20 NRC 1437_
21 S~~ LBP-84-35A, 20 NRC 920 (1984).
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during Phases I and II, a license authorizing those phases could issue in advance
of compliance with GDC 17.22
The Commission's role was to determine whether to allow the Licensing
Board's order to become immediately effective, with the consequence that the
NRC staff could issue a license for Phases I and II after resolving "any remaining
relevant uncontested issues.''23 Carrying out that function, the Commission found
one impediment to the order receiving such treatment But that impediment was
not the GDC 17 matter. Rather, the potential stumbling block to the inception of
those phases of operation was one of our decisions - handed down subsequent
to the entry of the Licensing Board order - that had remanded certain "minor"
issues to the different Licensing Board that had responsibility for the basic
operating license proceeding. As the Commission saw it, Phases I and II could
not commence until that Board either resolved the remanded issues in favor
of the applicant or determined them to be "not material to [those phases] of
low-power operation.''24
Insofar as the GDC 17' matter was concerned, the Commission explicitly
agreed with the analysis that led the Licensing Board to decide that Phases I and
II of low-power operation could be authorized notwithstanding the continuing
lack of compliance with that criterion.25 It acknowledged that, in a prior order,
it had held that section SO.S7(c) should not be read to make the criterion
inapplicable to low-power operation.26 But the Commission went on to explain
that
[b]y this we meant only that §SO.S7(c) does not, by itself, carve out an exception from
all health and safety regulations that would otherwise be applicable to a low-power license.
We did not mean to say, however, that every health and safety regulation, regardless of its
purpose or terms, must be deemed fully applicable to fuel loading and to every phase of
low-power operation, or that the pressures, temperatures, and other stresses associated with
full power must be postulated in evaluating applicability of, or compliance with, regulations
for low power. Each regulation must be examined to determine its application and effect
for fuel loading and for each phase of low-power operation. Simp/~ logic and common
s~ns~ indicaJ~ that S()/'M regulations should, by th~ir OWl! t~rms, hav~ 110 application to fuel
loading or SOI'M phas~s of low-pow~r op~ration.n

The Coalition makes no endeavor to distinguish the Shoreham result or
the reasoning underlying it. Rather, we are told merely that the Commission
indulged in a "novel" reading of section SO.S7(c), totaUy devoid "of regulatory

22/4. at 926.
23 20 NRC at 1438 (emphasis supplied).
24/d. at 1439 (emphasis supplied).
25/1>id.

26 lbid. (citillg CU-84-8, 19 NRC 1154, 1155 (1984».
n 14. at 1439-40 (emphasis supplied).
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or case authority.''2lI We leave it to the Commission to evaluate that criticism.
Just as we are not empowered to hold Commission regulations invalid, so too
we must accept the interpretation and effect accorded to those regulations by
the body that promulgated them.29
In sum, in terms and as interpreted by the Commission, 10 C.F.R. 50.57(c)
allows the authorization of low-power operation so long as no safety issues
pertaining to such operation remain unresolved. Given the unchallenged finding
therein that neither of the issues here in question bears upon low-power
operation, it necessarily follows that the Licensing Board's February 17, 1988,
memorandum and order, LBP-88-6, 27 NRC 245, must be affirmed.
It is so ORDERED.
FOR THE APPEAL BOARD
C. Jean Shoemaker
Secretary to the
Appeal Board

28 Coalition'. Brief at 21.
29 It will thus be for the Commission to pass ultimate judgment upon the Coalition's further claim that the
Shoreham interpretation of section SO.s7(c) cannot be squared with the promulgation two yeatS earlier of 10
C.F.R. SO.47(d). We note in passing, however, our belief that the claim lacks meriL
Section SO.47(d) provides that a liceme authorizing operations up to five percent of nted power can issue
in advance of the review by the NRC and the Feden! Emergency Management Agency of offsite emergency
preparedness planning. The Coalition reasons that., if section SO.S7(c) had been intended to have the effect
attributed to it by the Commission in Shoreham, .ection SO.47(d) would have been thought unnecessary. We
disagree. Section SO.S7(c) does not address ihe question of the extent to which offsite emergency prepm:dness is
relevant to low-power operation and, thus, must be considered before such operation is commenced. That question
is, instead, confronted and answered in section SO.47(d).
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION
ATOMIC SAFETY AND LICENSING BOARD
Before Administrative Judges:
Sheldon J. Wolfe, Chairman
Dr. Richard F. Cole
Dr. George A. Ferguson

Docket No. 50-352-0LA
(ASLBP No. B7-550-03-LA)
(TS Iodine)

In the Matter of

PHILADELPHIA ELECTRIC
COMPANY
(LImerick Generating Station, Unit 1)

May 5, 19BB

The Licensing Board grants the Licensee's motion for summary disposition
of the sole contention that questioned whether the proposed amendment to the
Licensee's Technical Specifications would downgrade reporting requirements for
iodine spikes which would have an adverse effect on public health and safety.

RULES OF PRACTICE:

SUMMARY DISPOSITION

The summary disposition procedure should be utilized on issues where there
is no genuine issue of material fact to be heard so that evidentiary hearing time
is not unnecessarily devoted to such issues. Statement of Policy on Conduct of
Licensing Proceedings, CLI-81-8, 13 NRC 452,457 (1981); Wisconsin Electric
Power Co. (point Beach Nuclear Plant, Unit 1), ALAB-696, 16 NRC 1245, 1263
(1982); Houston Lighting and Power Co. (AlIens Creek Nuclear Generating
Station, Unit 1), ALAB-590, 11 NRC 542, 550 (1980).
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RULES OF PRACTICE:

SUMMARY DISPOSITION

It is the movant. not the opposing party, which has the burden of showing
the absence of a genuine issue as to any material fact Cleveland Electric
Illuminating Co. (perry Nuclear Power Plant. Units 1 and 2), ALAB-443, 6 NRC
741, 753 (1977). However, if the motion for summary disposition is properly
supported, the opposition may not rest upon "mere allegations or denials"; rather,
the answer must set forth specific facts showing that there is a genuine issue of
fact Virginia Electric and Power Co. (North Anna Power Station, Units 1 and
2), ALAB-584, 11 NRC 451, 453 (1980).

TECHNICAL ISSUE DISCUSSED
Iodine Spikes.

MEMORANDUM AND ORDER
(Granting Licensee's Motion for Summary Disposition)

Memorandum
I.

BACKGROUND

On September 27, 1985, the Nuclear Regulatory Commission ("Commission" or "NRC") Staff issued Generic Letter 85-19 regarding the requirements
for reporting iodine spikes l during normal plant operation. That letter requested
licensees to file a request for amendment to their operating licenses to incorporate the NRC model Technical Specifications relating to iodine spikes. On
August 19, 1986, in response to that request. Licensee filed an application for
an amendment with the NRC requesting changes to the Technical Specifications
contained in Appendix A of Facility Operating License NPF-39 for Limerick
1 An iodine spike is an inc:tease and subsequent dec:tease in iodine dose equivalent in the primuy reactor coolant
following a change in reactor power or prcs>ure. In the proposed amendment, Licensee dc:tines iodine .pike as an
inc:tease in iodine dose equivalent to a level greater than 0.2 microcurie per gnm {J.1CiIg). (Afr. of 101m S. Wiley
wbmitted in =palSe to Board Order of March 17, 1988, requesting clarifying information.)
The definition of iodine spiking as it appears in NRC', annual rtpOrtI en nuclear fuel ped"ormance is as follows:
Iodine spiking ("Le:., a temporuy inc:tease in coolant iodine concentration) is frequently observed at reactors
where leaking fuel rods are present. These temporary increases in iodine concentrations have been
observed to occur following shutdowns, lIart-ups, npid power changes, and coolant depressurizations.
An iodine spike is characterized by a npid inc:teale in the iodine concenmtion in the c:oolant by as much
IS three orders of magnitude, followed by a mum to p=pike concenll"ltion_ The latter c:h.... cterist.ic
distinguishes the spiking phenomenen fran a step-wise permanent (i.e:., until the failed fuel is mnovcd
from the core) inc:tease in coolant 'ctivity level caused by the sudden failure of one or more fuel rods.
(NUREGICR-3602, 14.2.3 (1986).)
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Generating Station, Unit 1. The NRC Staff published in the Federal Register
a notice of the proposed issuance of the requested amendment and opportunity
for a hearing and made a proposed determination that the requested amendment
involved a no significant hazards consideration. 52 Fed. Reg. 7675 (Mar. 12,
1987).
Ultimately, after a special prehearing conference had been held on September
29, 1987, in a Memorandum and Order dated October 9, 1987 (unpublished),
the Board admitted as parties Mr. Robert Anthony, pro se, and Air and Water
Pollution Patrol (AWPP), represented by Mr. Frank Romano. The Board found
that the submissions of and the oral presentations by Mr. Anthony and AWPP
were unfocused. fur that reason, among others, we concluded that, except for
two somewhat similar contentions asserted by the intervening parties, none of
the proposed contentions were admissible. These somewhat similar contentions
were consolidated and, as reworded, the following contention was admitted as
an issue in controversy:
COflSolidaud Conltlflliofl. The proposed amendment to the Licensee's technical specifications would downgrade reporting requirements (or iodine spikes which would have an
adverse effect on public health and safety.
Basu. The change in the reponing requirements would eliminate or decrease Special
Reports and Licensee Event Reports on iodine spiking, and thus would decrease the
regulatory control exercised by the NRC, would permit a situation where Licensee could
release radioactive iodine in excess of the one-time release limits, and, in not requiring the
reporting of such releases, except on an annual basis, would endanger the health and safety
of the uninformed public.

On November 23, 1987, the Licensee filed a motion for summary disposition.
After extensions of time had been granted, on February 9, 1988, the two
intervenors submitted responses opposing the motion for summary disposition.
On February 18, 1988, the NRC Staff filed its response in support of the
Licensee's motion for summary disposition. In an Order of March 17, 1988
(unpublished), the Licensee and/or the Staff were requested to respond in
affidavit form to certain questions presented by the Board. On March 31 and
April 4, the Licensee and the Staff, respectively, submitted responses. On April
25, Mr. Anthony submitted a response.
II.

A.

DISCUSSION

Regulations and Case Law

Section 2.749(a) of 10 C.F.R. provides that once a motion for summary
disposition has been filed, the opposing party, with or without affidavits, may
file an answer. Paragraph (a) further provides in pertinent part that:
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There shall be annexed to any answer opposing the motion a separate, short and concise
statement of the material facts as to which it is contended that there exists a genuine issue to
be heard. All material facts set forth in the statement required to be served by the moving
party will be deemed to be admitted unless controverted by the statement required to be
served by the opposing party.

Section 2.749(b) provides in pertinent part that:
Affidavits shall set forth such facts as would be admissible in evidence and shall show
affirmatively that the affiant is competent to testify to the matters stated therein. ••• When
a motion for summary decision is made and supported as provided in this section, a party
opposing the motion may not rest upon the mere allegations or denials of his answer; his
answer by affidavits or as otherwise provided in this section must set forth specific facts
showing that there is a genuine issue of facL H no such answer is filed, the decision sought,
if appropriate, shall be rendered.

Section 2.749(d) provides in pertinent part that:
The presiding officer shall render the decision sought if the filings in the proceeding,
depositions, answers to interrogatories, and admissions on file, together with the statements
of the parties and the affidavits, if any, show that there is no genuine issue as to any material
fact and that the moving party is entitled to a decision as a matter of law.•••

The summary disposition procedure should be utilized on issues where there
is no genuine issue of material fact to be heard so that evidentiary hearing time
is not unnecessarily devoted to such issues. Statement of Policy on Conduct of
Licensing Proceedings, CLI-8l-8, 13 NRC 452, 457 (1981); Wisconsin Electric
Power Co. (Point Beach Nuclear Plant, Unit I), ALAB-696, 16 NRC 1245, 1263
(1982); Houston Lighting and Power Co. (AlIens Creek Nuclear Generating
Station, Unit I), ALAB-590, 11 NRC 542, 550 (l980). It is the movant, not
the opposing party, which has the burden of showing the absence of a genuine
issue as to any material fact. Cleveland Electric llluminating Co. (perry Nuclear
Power Plant, Units 1 and 2), ALAB-443, 6 NRC 741, 753 (1977). However, if
the motion for summary disposition is properly supported, the opposition may
not rest upon "mere allegations or denials"; rather, the answer must set forth
specific facts showing that there is a genuine issue of fact Virginia Electric and
Power Co. (North Anna Power Station, Units 1 and 2), ALAB-584, 11 NRC
451, 453 (1980).

B.

The Licensee's Motion for Summary Disposition and the Starr's
Support Thereof

Licensee moves that the consolidated contention be dismissed and that, since
only a single contention was admitted, the proceeding also be dismissed. In
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support of its Motion for Summary Disposition, the Licensee appended the Joint
affidavit of John Doering and John S. Wiley. Mr. Doering, an employee of
Philadelphia Electric Company, is responsible for management and oversight of
plant operations, engineering and chemistry support at the Limerick Generating
Station. Dr. John S. Wiley, also an employee of Licensee, is Director of the
Nuclear Plant Chemistry Section and is responsible for the technical direction
of chemistry programs at Licensee's nuclear facilities. The Licensing Board is
satisfied that Mr. Doering and Dr. Wiley are qualified to attest to the matters in
their joint affidavit.
The following material facts as to which Licensee asserts there is no genuine
issue to be heard are based on the Doering/Wiley affidavit (Licensee's Jt. Aff.),
Licensee's Statement of Material Facts as to Which There Is No Genuine Issue
to Be Heard (Statement), and the Wiley affidavit (Wiley Aff.) submitted on
March 31, 1988, in response to the Board's March 17, 1988 Order requesting
clarifying information.
1. The amendment proposes no modification to the Limerick Generating
Station radioactive release limits. (Licensee's Jt. Aff., ,~ 8, II, and
Attachs. 3, 4, and 5; Statement, , 1.)
2. The amendment proposes no modification to the Station reporting requirements related to plant radioactive effluents. (Licensee's Jt. Aff.,
,,8, 10 and 11; Statement, ,2.)
3. High levels of iodine in the reactor coolant encountered by reactors
operating in the early 1970s resulted from moisture trapped inside
the fuel rod, pellet-clad interactions, and crud-induced corrosion.
(Licensee's Jt. Aff., , 12; Statement, , 3.)
4. Improvements in the design of the nuclear fuel, improved fuel management practices, and the replacement of the older fuel assemblies
gradually eliminated the failed fuel and the resulting higher levels
of iodine in operating reactors. (Licensee's Jt. Aff., , 12; Statement,
~ 4.)
5. Since startup, for the first operating cycle, Limerick has averaged
only 8 x 10-5 J1Ci/g of iodine in the coolant. (Licensee's Jt. Aff.,
, 13; Statement, '5).
6. The average measured value of iodine in the coolant at Limerick is
0.04% of the threshold value of 0.2 J1Ci/g contained in the Technical
Specifications. (Licensee's!t. Aff., , 13; Statement, ,6.)
7. The peak value for iodine concentration in the primary reactor coolant
for the first cycle of operation was 1.2 x 10-4 J1Ci/g. As of March
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8.

9.

10.
11.

12.

13.

14.
15.

16.

17.

29, 1988, the peak value for the second (present) fuel cycle is 2.2
x lQ-4 J.I.Ci/g, which occurred on March 25, 1988.1 (Wiley Aff. at 4.)
The boiling water reactor 1986 median value for iodine coolant
activity was 1.5 x 10-3 J.I.Ci/g. (Licensee's It Aff., , 13; Statement,
'8.)
Sampling for iodine cooling activity is conducted at the Station in
accordance with Technical Specification 4.4.5. (Licensee's It. Aff.,
,14; Statement, ,9.)
During operation at Limerick, the frequency of iodine sampling is
daily. (Licensee's It. Aff., , 14; Statement, , 10.)
The Station has established an administrative limit of 0.002 J.I.Ci/g
which is 1% of the Technical Specification limit (Licensee's It. Aff.,
,14; Statement, ~ 11.)
If the administrative limit for iodine levels in the reactor coolant
were exceeded, this information would be discussed at the daily
chemistry meeting held at the Station, management notified, and
available courses of action considered. (Licensee's It. Aff., ,14;
Statement, , 12.)
The Director, Nuclear Plant Chemistry, reviews reactor coolant iodine
monitoring data monthly for trends. (Licensee's It Aff., ,14;
Statement, ~ 13.)
The NRC has assigned Resident Inspectors to monitor operation of
Limerick Unit 1. (Licensee's It. Aff., ~ 15; Statement, ~ 14.)
Periodic inspection reports by the Resident Inspectors and by Regional Specialists which include consideration of reactor chemistry
are forwarded to Region I and headquarters and are made public.
(Licensee's It Aff., ~ 15; Statement, ~ 15.)
Section 50.73(a)(2)(i) of 10 C.F.R. requires that a Licensee Event
Report (uLER'') be filed should the iodine coolant activity exceed 4
J.I.Ci/g, or 0.2 J.I.Ci/g for 48 hours. (Licensee's It. Aff., ~ 16; Statement,
~ 16.)
Section 50.73(b) of 10 C.F.R. requires that any LER submitted must
include the details surrounding the event, its cause and corrective actions, and provide a reference to previous similar events. (Licensee's
It. Aff., ~ 16; Statement, , 17.)

lIn a letter of April 8, 1988, licensee', counsel notified Ihe Board and Ihe parties Ihat an iodine concentntion
value of 1.26 x 1001 1lCilg occurred on April 1, 1988. He noted Ihat this value was less by a factor of 16lhan Ihe
O.2·IlCilg value contained in Technical Specification 3/4.4.5 Ca ~y of which was attached to Ihe Wiley affidavit)
and Ihat, as of April 8, Ihe iodine concentntion was 3.9 x 10" IlCilg. As licensee's counsel points out, Ihe
iodine concentntions measured on April 1 and April 8, 1988 were well below Ihe triggering concentntions for
plant shutdown. The Board notes that Ihese two concentntions exceed the limerick Station administntive limit
of 2 x 10"3 Ilei/g. and thus required discussion at the daily chemistJy meeting held at the Station, notification of
management, and consideration of courses of action. (licensee', IL M., , 14; Statement, , 12.)

500

18. LER's related to Limerick Generating Station are placed in the
Public Document Room in Washington, D.C., and the Local Public
Document Room in Pottstown, Pennsylvania. (Licensee's It. Aff.,
~ 16; Statement, ~ 18.)
19. Section 50.72(b)(I)(i) of 10 C.F.R. requires a I-hour notification of
the NRC Operations Center via dedicated telephone should the iodine
coolant activity exceed 4 IlCi/g or 0.2IlCi/g for 48 hours. (Licensee's
It. Aff., ~ 17; Statement, ~ 19.)
20. The Station Emergency Plan requires the declaration of an Unusual
Event if the level of iodine in the reactor coolant exceeds 0.2 IlCi/g.
(Licensee's Jt. Aff., ~ 18; Statement, ~20.)
21. The declaration of an Unusual Event would require state and local
officials to be notified within 15 minutes and the NRC Operations
Center to be notified immediately thereafter. (Licensee's It. Aff.,
~~ 18, 22; Statement, ~ 21.)
22. The amendment request does not seek to eliminate any Licensee Event
Reports required by 10 C.P.R. § 50.73. (Licensee's Jt. Aff., ~ 20;
Statement, ,22.)
23. The amendment does not seek any change to Technical Specification
limits related to offsite release limits or the requirements for monitoring, sampling, or reporting of radioactive effluents. (Licensee's
Jt. Aff., ~ 21; Statement, ~ 23.)
24. Any radiological release above regulatory or Technical Specification
limits would require the implementation of the Station Emergency
Plan. (Licensee's It. Aff., ~ 18; Statement, ~ 24.)
25. The dose calculations for the design-basis accident that is controlled
by the iodine level in the coolant, the main-steam line-break accident,
are unaffected by the proposed change to the Technical Specifications.
(Licensee's Jt. Aff., ,23; Statement, ~ 25.)
26. As of March 29,1988, there have not been any iodine spiking events
at the Limerick Plant. (Wiley Aff. at 3.)
The NRC Staff's response supporting the Licensee's motion relies upon the
affidavit of Richard J. Clark, an employee of the Office of Nuclear Reactor
Regulation (NRR) of the Nuclear Regulatory Commission. Staff also responded
to the Board Order of March 17 with an affidavit by Mr. Clark (Clark Supp.).
Mr. Clark, a graduate engineer with postgraduate training in chemical and
nuclear engineering has over 30 years' experience in the nuclear power field and
currently serves as NRC Licensing Project Manager for the Limerick Generating
Station. The Board finds Mr. Clark qualified to comment on the Licensee's
motion and the consolidated contention in issue.
The NRC Staff maintains that the consolidated contention is factually incorrect, and consequently its allegations, bases, and conclusions are erroneous.
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Therefore, it supports the Licensee's Motion for Summary Disposition as filed
and, because the consolidated contention is the only admitted issue, supports dismissal of the proceeding as well. The following briefly summarizes the Staff's
presentation of material facts as to which there is no genuine issue to be heard
which augments the Licensee's motion for summary disposition:
1. The basis for model Technical Specifications in Generic Letter 8519 was the significant improvement in the design of BWR fuel over
the past decade that greatly reduced the potential for stress corrosion
cracking of the fuel cladding and, thus, the release of iodine in the
coolant. (Clark Aff., ~ 6.)
2. Improved fuel management by Licensee, such as restrictions on
power changes and preconditioning, has also significantly reduced
the stresses that could cause a crack in the cladding with the resultant
release of iodine into the coolant. (ld.)
3. Staff Generic Letter 85-19 stated that because the quality of nuclear
fuel has greatly improved over the past decade, with the result that
normal coolant iodine activity is well below the spiking limit, some
of the current Technical Specifications on reporting requirements for
iodine activity limits in the reactor coolant could be eliminated. (ld.,
,~ 6, 8; Attach. 3 to Licensee's Motion.)
4. The proposed amendment would not change the reporting requirements on iodine spiking in any manner that would reduce the timeliness of information available to the NRC and the public. (Clark Aff.,

'8.)
5. The only reporting requirements that would be changed by the proposed amendment are the requirement to submit special 30- and 90day reports if the coolant iodine activity exceeds the Technical Specification limit of 0.2 J.1Ci/g or if it exceeds the limit for 500 hours in
any consecutive 6-month period. In Generic Letter 85-19, the NRC
Staff recommended that these special reports on iodine activity be
deleted from Technical Specifications since they serve no useful purpose and were duplicative of other reports - specifically, the reporting requirements of 10 C.F.R. §§ 50.72 and 50.73. With the current
reporting requirements of §§ 50.72 and 50.73, the NRC determined
that it would serve no useful purpose either to the Licensee or the
NRC to also require a separate, special report (ld.)
6. The proposed amendment would not change any offsite release limits
or any reports related to offsite releases. Reports related to offsite
releases and the release limits are governed by other Technical
Specification requirements and NRC regulations which are totally
unaffected by the requested changes. (ld., , 9.)
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7. There have been no reportable incidents of iodine spiking in any
BWR in 1986 or 1987, and there have been no reportable events at
the Limerick plant. (Clark Supp. Aff. at 4, 5.)
The NRC Staff's filing in support of Licensee's motion concludes that the
proposed amendment would not downgrade reporting requirements for iodine
spikes, nor would it in any way affect the regulatory control exercised by
NRC, and also concludes that the bases for the consolidated contention rest
on erroneous assumptions that are fundamentally flawed and provide no support
for the contention. (Clark Afr., ~~ 8, 9, 13.)

C.

The Intervenors' Opposing Responses

1.

AlVPP

Contrary to the requirements of 10 C.F.R. § 2.749 for responses to motions
for summary disposition, AWPP does not dispute or even address the specific
material facts presented by Licensee. Instead, AWPP chose to discuss other
matters such as discovery disputes, newspaper articles, boric acid corrosion
(PWR related), other power plants, welding infractions, etc., all of which are
not germane to the instant motion.3 AWPP would have been better served had
it addressed the issue before it.
However, AWPP does allege that Generic Letter 85-19 lacked a statistically
researched basis. According to the NRC Staff, its basis is contained in the
annual reports designated as NUREG/CR-3950, which discuss all aspects of
fuel performance including iodine spiking. Reports similar to these have been
published since 1979. A review of all volumes of NUREG/CR-3950 (four
volumes, one volume for each of the years 1983, 1984, 1985, and 1986,
I

3 AWPP refers to certain Licensee Event Reports. NRC Infonnation Notices. and Inspection Reports. The Board
has reviewed these documents and finds that none contradict any of the information contained in the licensee or
NRC Staff affidavits lupporting the motion for lUntntary disposition. NRC Infonnation Notice 86-108 (AWPP
Opposing Response at 4) pertains to degradation of the reactor coolant Iystem pressure boundary resulting from
boric acid corrosion. This notice was addressed to pressurized water reactor licensees and limply docs not apply
to limerick, • boiling water reactor station. Similarly. NRC Information Notice 88-02 (id.) pc:zuined to fatigue
in Iteam generator tubes and was directed to Westinghouse PWR owners. Limeridt has no steam generator
tubes. NRC Inspection Report 50-352186-02 (id. at 5) clearly stales that no violations were identified. The
minor and unexpected release of gaseous eflIuent was compared with the appropriate aiteda and "[t]he technical
specification limits for the release were not exceeded." NRC Inspection Report 50-352 (86-02 at 4). The release
limits for gaseous effluents will be unaffected by the proposed amendmenL (Licensee's lL AfT.• ~ 21.) In its
response at page 5. AWPP refers to 1ER 87-017. stating that it indicates licensee docs not have monitors under
control. thereby making iodine c:ontro1 more imPOIUnL A reading of 1ER 87-017 indicates that the IYstem
operated in the prescribed manner upon receiving a momentary high-radiation signal There were no adverse
consequences as a result of the evcnL No ndiation was released. White no definite cause of the spurious signa!
was identified. it was suspected that maintenance work on a nearby pmcl generated a momentary c1ectrical signal
spike which simulated a high-ndiation ligna! to the nuclear steam lupply shutoff system and resulted in the system
isolation. (1ER 87-017 at 2, 3.) In any event, licensee n:ports of this type which describe the functions of safety
IYstemS are not and will not be affected by the Technical Specification changes proposed. (Licensee's JL Afr.•

craw

~ 8;

Clark AfT•• ~ 8.)
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respectively) establishes that there has been only one incident of iodine spiking
in a BWR in the 4-year period covered by NUREG/CR-3950. That incident
occurred at Big Rock Point (Clark Aff., , 12.)
2.

Mr. Anthony

In the "rebuttal" section of his two-page opposing response, Mr. Anthony
has grouped into six categories the material facts in "Licensee's Statement
of Material Facts as to Which There Is No Genuine Issue to Be Heard" and
proceeded to write a one-sentence comment on each group. We discuss each
group below:
Group 1. With respect to the Licensee's Statement of Material Facts 1
and 2, supra, Mr. Anthony asserts that "Limerick release limits do not protect
the public properly because they are based on boundaries beyond the railroad,
so limits and effluent reports are skewed." (See also' 1 of his April 25
response.) Clearly, Mr. Anthony's assertion relates to releases of radioactive
effluents from the Limerick Station which are not relevant to the subject matter
of the consolidated contention - viz., whether the proposed amendment to the
Technical Specifications would downgrade reporting requirements for iodine
spikes which would have an adverse effect on public health and safety. Thus,
Mr. Anthony has not set forth facts showing that there is a genuine issue of
fact Moreover, such an argument is precluded by the doctrine of res judicata.
In ALAB-828, 23 NRC 13 (1986), the Appeal Board affirmed the Licensing
Board's refusal to reopen the record to hear Mr. Anthony's complaint about the
supposedly improper use of the plant site boundaries by PECo in determining
the public's exposure to gaseous and liquid effluent releases during routine plant
operation. Mr. Anthony contended then, as now, that the dosages should be
calculated at the closest, publicly accessible approaches to the plant (a railroad
right-of-way and the Schuylkill River), rather than at the more distant site
boundaries. The Appeal Board found no basis for overturning the Licensing
Board's conclusion that nothing in Mr. Anthony's presentation raised a genuinely
significant safety issue.
Group 2. With respect to the Licensee's Statement of Material Facts 3 and
4, Mr. Anthony asserts that "[w]e have seen no evidence from NRC to back
up these assertions." However, the Staff's Mr. Clark attested in , 12 of his
affidavit that the NRC publishes fuel performance annual reports (NUREG/CR3950) containing the statistical basis of Generic Letter 85-19 which states, inter
alia, that "the quality of nuclear fuel has been greatly improved over the past
decade with the result that normal coolant iodine activity (Le., in the absence
of iodine spiking) is well below the [acceptable] limit." Since Mr. Clark attests
that these reports are available for copying at the NRC public document room
and are also available for sale from the NRC, Mr. Anthony's mere assertion that
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he has not seen such evidence does not serve to show there is a genuine issue
of material fact to be heard.
Group 3. With respect to the Licensee's Statement of Material Facts 5
through 8, Mr. Anthony asserts that "[w]e have seen no figures from PECo or
NRC to support these figures, but in any event they do not respond to the issue,
which is iodine spikes, not averages." Mr. Anthony's mere assertion in effect
that he has not seen the documentation does not not serve to show there is an
outstanding, unresolved genuine issue of material fact since we are unaware that
he made any effort to seek production of these operating license documents from
the Licensee and/or the Staff and was informed by them that there was no such
documentation. Further, while many of the values addressed in the Licensee's
joint affidavit at ~ 13 are averages, the Licensee's affiants assert that there was
a maximum value of only 1.2 x 10-4 J.1Ci/g during the first cycle of operation
and a peak value for the second (present) fuel cycle of 2.2 x 10-4 J.1Ci/g as of
March 29, 1988. The Staff's affiant, Mr. Clark, at , 12 of his affidavit avers
that since 1982 there has been only one incident of iodine spiking in a BWR.
Group 4. With respect to the Licensee's Statement of Material Facts 10
through 15, Mr. Anthony asserts that "[w]e do not necessarily dispute these
items but they are also not relevant to the hazards to the public from iodine
spikes which might cause surges of releases of radioactivity to the public without
staff action or immediate registration or alarm due to inadequate monitoring or
limits based on erroneous site boundaries." Here the Intervenor first alleges
that iodine spikes might be undetected due to inadequate monitoring, but this
allegation is not relevant to the issue presented in the consolidated contention
- viz., in short, whether the proposed amendment would downgrade reporting
requirements:' Second, he repeats the complaint advanced in Group I, supra,
about dosages being improperly determined at the site. boundary, which cannot
be heard because of res judicata.
Group 5. With respect to the Licensee's Statement of Material Facts 16
through 21, Mr. Anthony asserts that "[w]e do not question that the reporting
procedures exist but they are based on criteria which do not provide an
immediate response, presumably plant shutdown, to levels of radioactive iodine
which could cause severe damage to children walking along the railroad right
of way or workers there." Once again, as he attempted to do in Groups 1 and
4, supra, Mr. Anthony resurrects his allegation about dosages being improperly

4 Mr. Anthony attached two documents to his rcspaue. stating that ene "casts doubt en PEeo'lability to properly
measure or calculate racliatien doses from Limerick routine n:leases of radioactive effluents." and that ·'the other
document questiens the ability of nuclear power plants, including Limerick. to monitor or react to radioactive
n:leases either inside or outside the plant." Even assuming these documents reflect that which he alleges they
reflect, these documents, like his allegaticns, are not n:levant to the issue raised in the ccnsolidated contentien.
(See also
4, and S of his rcsponsC of April2S. where, in questicning the Licensee'. ability to operate the
plant safely, Mr. Anthony raises an issue irrelevant to the issue in the consolidation ccntention.)

"3.
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calculated at the site boundaries rather than at the railroad right-of-way. Such
an allegation is barred by res judicata.
Group 6. With respect to the Licensee's Statement of Material Facts 22
through 25, Mr. Anthony asserts that "[ilt may be true that the design basis for
iodine levels in the coolant would be effective in shutting the plant in case of
a steam line break and implementation of the emergency plan, but we assert
that monitoring of releases should be continuous and should not only be tied
to stack release levels but should alarm the station staff via continuous monitor
registration of on-site and off-site instruments which could alert the operators
to dangerous levels of radioactivity from an accident like Chemobyl or TMI, or
a nuclear bomb accident, to which Limerick could add a lethal leverage." Once
again, as he attempted to do with respect to Group 4, Mr. Anthony resurrects
the allegation that the monitoring of releases is inadequate or ineffective. The
allegation is simply not relevant to the issue raised in the consolidated contention.
At page 3 of his affidavit (Wiley Aff.), Mr. Wiley deposed that, pursuant
to the present Technical Specifications, which would not be changed by the
proposed amendment, the plant would be required to shut down if the primary
coolant iodine activity exceeds 4 J1Ci/g or if the iodine activity exceeds 0.2
J1Ci/g for 48 hours. At
of his April 25 response, Mr. Anthony is concerned
that, while the Technical Specifications require a shutdown if the iodine activity
exceeds 4 J1Ci/g, they do not specify how soon thereafter a shutdown is
mandated. However, his concern is misplaced because § 3.4.5 of both the
current and proposed Limerick plant Technical Specifications require the plant
to be in "at least hot shutdown with the main steam isolation valves closed
within 12 hours." (See Clark Supp. Mf. at 3, 4, and Attach. B thereto.)
Mr. Anthony's other comments in ~ 6 of his response express his dissatisfaction
with the continued operation of the plant for up to 48 hours prior to shutdown
initiation when the iodine concentration in the coolant is in the range of 0.2
to 4 JiCi/g. However, the fact of the matter is that this requirement was in
the original Technical Specifications, it was not contested in the consolidated
contention, and remains unchanged in the proposed amendment

,6

m.

CONCLUSION

We conclude that the Licensee, as supported by the Staff,_ has sustained its
burden of showing that there is no genuine issue as to any material fact, that the
Intervenors have failed to show that there is a genuine issue of material fact that
requires a hearing, and that the Licensee is entitled to a decision as a matter of
law. The only reporting requirements eliminated by the proposed amendment
are the requirements for 3~-day and 9O-day Special Reports which are already
duplicative. No Licensee Event Reports are eliminated. The elimination of
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the Special Reports would not decrease the regulatory control exercised by the
NRC because whatever information that would be sent to NRC via the Special
Reports would be contained in one or more other reports submitted to NRC,
i.e., the iodine concentrations that would trigger the 30-day and 90-day Special
Report requirement would also require plant shutdown and the preparation of a
Licensee Event Report. The proposed amendment would not change any release
limits or the reporting requirements for releases. The proposed amendment does
not involve current limits for radioactive gaseous releases, and the allegation that
the amendment would permIt excessive one-time releases is without merit

Order
1. The Licensee's motion for summary disposition, as supported by the
Staff, is granted. Accordingly, the Joint Contention is dismissed, the Intervenors
are dismissed as parties, and this proceeding is terminated.
2. The Director of the Office of Nuclear Reactor Regulation is authorized
to issue the requested amendment
3. Our action is final for appellate purposes. Accordingly, pursuant to 10
C.F.R. § 2.762, any party may take an appeal from this Memorandum and Order
by filing a Notice of Appeal within ten (10) days after service of this Memorandum and Order. A brief in support of such appeal shall be filed within
thirty (30) days after the filing of the Notice of Appeal (forty (40) days if the
appellant is the Staff). Within thirty (30) days after the period has expired for
the filing and service of the briefs of all appellants (forty (40) days in the case
of the Staff), any party who is not an appellant may file a brief in support of,
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or in opposition to, any such appeal(s). A responding party shall file a single
responsive brief, regardless of the number of appellants' briefs filed.
THE ATOMIC SAFETY AND
LICENSING BOARD

Sheldon J. Wolfe, Chairman
ADMINIS1RATlVE JUDGE

George A. Ferguson
ADMINIS1RATIVE JUDGE

Richard F. Cole
ADMINIS1RATIVE JUDGE

Dated at Bethesda, Maryland,
this 5th day of May 1988.
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LONG ISLAND UGHTING
COMPANY
(Shoreham Nuclear Power Station,
Unit 1)
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In this Partial Initial Decision, the Board rules on the adequacy of Applicant's
reception centers for public use in the event of a radiological emergency at
Shoreham.

EMERGENCY PLANS:

PLANNING BASIS

On the assumption that emergency broadcast communications to the public
are not confusing or conflicting, a radiation monitoring capacity for 20% or
more of the emergency planning zone (EPZ) populations within 12 hours will
satisfy regulatory criteria of NUREG-0654.

EMERGENCY PLANS:

MONITORING CAPACITY

The ultimate monitoring capacity depends on the rate at which reception
centers can monitor evacuees and not the capacity of the road system to deliver
evacuees to the centers.
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EMERGENCY PLANS:

TRAINING

Prior familiarization or training of police, though desirable, is not crucial to
implementation of traffic control.
EMERGENCY PLANS:

FUTURE TRAFFIC GROWTH

The guidance in NUREG-0654, calling for an annual review of emergency
plans, is adequate to provide for future traffic growth in the absence of barriers
that cannot be corrected prior to license issuance.
EMERGENCY PLANS:

PUBLIC HEALTH AND SAFETY

Standards for public health protection do not require the submission of
theoretically optimal plans or resolution of all predictive uncertainty about how
future emergencies will unfold: Such standards can be met by a practical
demonstration of existing capability if the underlying analysis is reasonable and
does not depend on flawed or distorted data or assumptions.

PARTIAL INITIAL DECISION
ON SIDTABILITY OF RECEPTION CENTERS
INTRODUCTION
This is a Partial Initial Decision on offsite emergency planning issues
pertaining to the application of the Long Island Lighting Company (LILCO)
for an operating license at Unit 1 of the Shoreham Nuclear Power Station
(Shoreham). The Decision addresses the adequacy of three reception centers
proposed by LILCO for public use in the event of a radiological emergency
at Shoreham. The adequacy of the centers is evaluated for compliance with
NRC regulatory standards on emergency planning, codified in 10 C.F.R. § 50.47,
Appendix E, and the criteria ofNUREG-0654, FEMA-REP-l, Rev. 1. Also, the
dictates of the Appeal Board in ALAB-832, 23 NRC 135 (1986), and ALAB855, 24 NRC 792 (1986), are required to be considered. Proposed findings
of fact and conclusions of law were submiued by LILCO, New York State,
Suffolk County, and the Town of Southampton (Governments or Intervenors)
and the Nuclear Regulatory Commission Staff (Staff). All of the proposed
findings of fact and conclusions of law have been considered. Any such finding
or conclusion not incorporated directly or inferentially in this Partial Initial
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Decision is rejected as unsupported in fact or law or unnecessary to the rendering
of this decision.
mSTORY
Reception center issues have plowed a lengthy and complicated furrow in
this proceeding over the past 4 years. In its initial emergency scheme, LILCO
designated five primary and backup facilities in Suffolk County as relocation
centers. These were to serve as reception centers for registering, monitoring,
and decontaminating evacuees and as temporary shelters for housing, feeding,
and sanitary facility purposes.l Subsequently, and allegedly due to opposition
to LILCO's emergency plan by the Governor of New York and Suffolk County
officials, several relocation centers became unavailable.l LILCO thereupon
revised its plan to provide for separate reception centers and temporary shelter
facilities (congregate care centers) to accommodate evacuees. Hearings were
held, but as LILCO declined to identify the reception centers until after it
completed negotiations, a void in the record was noted by the Board on the
matter.3 Subsequently, the record was reopened after the Veteran's Coliseum
in Nassau County was identified by LILCO as its designated center. After a
hearing and a Licensing Board decision approving the functional adequacy of
the Coliseum, the Appeal Board remanded the issue with directions to broaden
the scope to determine whether there were any factors, including location,
that might make the Coliseum unsuitable to serve as a sole reception center
for emergency planning zone (EPZ) evacuees.· Prior to the remanded hearing,
however, the Nassau County government adopted a resolution resulting in the
Coliseum also becoming unavailable to LILCO. Applicant then moved again to
reopen the record after substituting three LILCO operating facilities in place of
the Coliseum. Granted by the Board, the motion was aimed at the presentation
of evidence in support of these facilities, all in Nassau County, to be utilized as
reception centers. Bellmore, Hicksville, and Roslyn in the Towns of Hampstead,
Oyster Bay, and North Hampstead, respectively, are the designated facilities.
In convening a hearing on the new reception centers, the Licensing Board
included for litigation those issues remanded by the Appeal Board in ALAB-832,
issues raised by Intervenors that were considered relevant to the proceedings
and an issue concerning the proper population planning basis for monitoring
evacuees, which was affirmed by the Appeal Board in ALAB-855, supra, 24
NRC at 801. Also see Board Memorandum and Order (Rulings on LILCO
1 Lll.CO Exh. EP·l at 4.2-1, 4.2-3.
leordaro, d aI., IT. Tr. 14,707, at 13-14.
3Tr• 15,713.
• ALAB-832, supra, 23 NRC at 162
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Motion to Reopen Record and Remand of Coliseum Issue), December 11, 1986
(unpublished). Testimony was received on the following issues:
1. The adequacy of LILCO's planning basis - the number of people
expected to seek monitoring at LILCO's new reception centers;
2. Whether transportation and traffic problems might develop as a result
of the reception centers' locations and their distance from the EPZ;
3. Whether the reception centers' locations might create problems in
regard to the evacuation shadow phenomenon;
4. Whether the distance of the reception centers from the plume EPZ
would increase exposure to radiation, causing an additional problem;
5. Whether LILCO's proposed monitoring procedures were adequate;
6. The staffing requirements given the new scheme;
7. The adequacy of evacuation routes to the three LILCO reception
centers including the effects of traffic congestion on the way to and
in the vicinity of the facilities, and LILCO's Revision 8 proposal to
employ traffic guides on Nassau County roadways;
8. LILCO's proposal to transport all evacuees traveling on buses to the
parking lot next to the Hicksville facility, when that facility itself
is also proposed by LILCO to be the local emergency response
organization (LERO) relocation center;
9. Whether the proposal to send evacuees to LILCO parking lots could
or would ever be implemented in a way to protect the public health
and safety.
We combine, in our Decision below, the issues litigated in the following
manner. planning basis issues (1); traffic-related issues (2 and 7); distance of
reception centers from EPZ issues (3 and 4); monitoring-related issues (5, 6, 8,
and 9); and a zoning issue referenced by Applicant and Intervenors in proposed
findings.

1.

Planning-Basis Issues

Introduction
At the outset, we agree with Staff and Governments that this issue, the
number of evacuees for whom monitoring must be provided, is fundamental to
the question of the suitability of the reception centers. Staff Proposed Findings
at 6; Governments' Proposed Findings at 19. It is clear that many other matters
- for example, staffing requirements, space requirements, and traffic flow all hinge to a considerable extent upon the number of people and vehicles that
can be expected to come to the reception centers.
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A brief procedural history of the matter may be useful here. In our
Concluding Partial Initial Decision on Emergency Planning (CPJD), LBP-8531, 22 NRC 410, 417 (1985), we stated:
We accept ULCO's plarming basis for the number of evacuees who might seek shelter,
be processed through the relocation center and, according to NUREG-0654 §llJ.12, must
thus be monitored. [The estimate was 32,000 or 20% of the EPZ population.] The record is
unclear as to how the Coliseum could accommodate the evacuees of the general population
who will seek monitoring and processing, aside from those seeking shelter. We therefore find
that LILCO's failure to plan for those of the general population who seek only monitoring
and processing constitutes a defect in the Plan.

Before the Appeal Board, LILCO claimed that this matter had not been
properly raised in the original contentions, and the Appeal Board remanded the
issue for a determination by this Board as to whether the issue was "reasonably
embraced within the concerns" that had been originally presented to us for
litigation. 24 NRC at 421.
We then issued our Clarifying Decision on Remand (Monitoring of Evacuees),
LBP-86-36, 24 NRC 561, 571 (1986), wherein we stated:
Mter analysis of the issue on remand, the Board adheres to its findings as stated in its
concluding partial initial decision. We conclude that Contentions 24.0 and 7S taken together
properly raised the issue of population planning basis for evacuees arriving at a reception
center, that LILCO had a fair opportunity to litigate the matter, and that when the smoke
had cleared it had simply failed to cany its burden of proof on that point. In reaching this
conclusion, the Board never fOlDld it possible to adopt any parties' views as to what the
correct number should be in the planning basis for radiological monitoring. This remains
true to this day; there is simply no basis to decide it in the record.

The Appeal Board then issued ALAB-855, affirming our position and saying:
Surely, the need of evacuees for monitoring and decontamination services does not hinge to
any extent upon whether they have been able to make their own sheltering arrangements.
This being so, it seems beyond serious dispute that monitoring and decontamination services
must be regarded as within the "range of protective actions" that 10 c.F.R. SO.47(b)(10)
requires be developed for all members of the public within the EPZ.

24 NRC at 800 (footnote omitted, emphasis in original).
The Appeal Board directed us to proceed to consider the motion to reopen the
record for the purpose of considering the substitution of other facilities for the
Nassau Coliseum. While the Appeal Board regarded the Applicant'S estimate of
the number of persons who will need monitoring and decontamination as well
as shelter (20% of the total of 160,000 or 32,000) as being "of dubious validity,"
the Board noted that "LILCO may reassert the claim before the Licensing Board.
Alternatively, it may proffer a new estimate." [d. at 801.
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Accordingly, we accepted evidence on the number of evacuees that each of
the parties believed LILCO must be prepared to accommodate.

Identification of Witnesses
LILCO presented the testimony of Douglas M. Crocker, Dale E. Donaldson,
Diane P. Dreikorn, Edward B. Lieberman, Dr. Roger E. Linnemann, Dr. Michael
K. Lindell, Dr. Dennis S. Mileti, and Richard J. Watts (LILCO Exh. I), and the
rebuttal testimony of Dr. Michael K. Lindell (LILCO Exh. 50). Suffolk County
presented the testimony of Dr. Stephen Cole, Dr. Susan C. Saegert, Dr. James
H. Johnson, Jr., Dr. David Harris, Dr. Martin Mayer, Gregory C. Minor, and
Steven C. Sholly (SC Exh. 13); rebuttal testimony of Gregory C. Minor and
Steven C. Sholly (SC Exh. 14); testimony of Dr. James H. Johnson, Jr., and
Dr. Susan C. Saegert (SC Exh. 15); and New York State presented the testimony
of James D. Papile, James C. Baranski, and Lawrence B. Czech (NY Exh. 1).
FEMA presented the testimony of Dr. Thomas E. Baldwin, Thor W. Husar, and
Joseph H. Keller (FEMA Exh. 2). The NRC Staff presented the testimony of
Falk Kantor and Lewis G. Hulman (Staff Exh. 5).

LlLeo' s Position
Lll..CO relies upon a FEMA internal memorandum (the so-called "Krimm
Memorandum," FEMA Exh. 1) for its position that Criterion J.12 of NUREG0654 requires sufficient resources to monitor about 20% of the total population
of the EPZ in 12 hours.' The criterion itself actually says only:
Each organization shall describe the means for registering and monitoring of evacuees at
relocation centers in host areas. The personnel and equipment available should be capable of
monitoring within about a 12·hour period all residents and transients in the plume exposure
EPZ arriving at relocation centers.

NUREG-0654 at 65.
LILCO, the NRC Staff, and FEMA all believe that an appropriate planning
basis for the purpose of determining the resources in people and instruments

51bat memorandum says:
The State and local radiological emergency preparedness plans should include provisions at relocation
center(s) in the fonn of tnined personnel and equipment to monitor a minimum of 20 percent of the
estimated population to be evacuated.
For highly improbable radiological releases involving high levels of radiation encanpassing a relatively
large area. it may be necessity to monitor a greater number of evacuees beyond 20 percent of the
population. In such a situation, State and local governments would be expected to develop and implement
ad hoc response measures, supplemented, if nceded, by Federal and private sector resources.
FEMA Exh. I at 2.
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that should be committed to monitoring is that one should plan on monitoring
20% of the EPZ population in about 12 hours. Lll.CO Exh. 1 at 10 (Crocker, et
al.); FEMA Exh. 2 at 7 (Baldwin, et al.); Tr. 19,221 (Kantor). One of Lll.CO's
witnesses, Mr. Donaldson, a former NRC employee, had been a member of
a team that developed a "precursor" document to NUREG-0654. He recalled
that, although the group did not have a particular number in mind when that
document was written, it was their belief that "only a small percentage" of the
EPZ would require monitoring. Lll.CO Exh. 1 at 8.
The Applicant points out (Lll.CO Proposed Findings at 15-16) that the
regulations do not require dedication of enough resources to handle all possible
accidents, the emphasis being on prudent risk reduction measures. Citing
Southern California Edison Co. (San Onofre Nuclear Generating Station, Units
2 and 3), CLI-83-10, 17 NRC 528, 533 (1983). And Lll.CO also offers the
limited size of the EPZ itself as compelling the notion that something less than
a "worst case" is a suitable basis for compliance with the regulations (Lll.CO
Proposed Findings at 15).
Lll.CO notes that the "Krimm Memomndum," introduced both by FEMA (as
FEMA Exh. 1) and by Lll.CO (as Attach. L to Lll.CO Exh. 1), was prepared by
FEMA's Policy Development Branch and is FEMA's national policy. Tr.18,314
(Keller); Tr. 18,440 (Husar); Tr. 18,346, 18,465 (Keller). That memorandum was
based upon FEMA's review of "[p]revious experience gathered on evacuating
responses to a variety of natural and technological emergencies." Lll.CO
Proposed Findings at 16, citing FEMA Exh. 1.
Lll.CO does not dispute that there may be circumstances under which more
than 20% of the EPZ population may require monitoring, but characterizes
such circumstances as highly improbable, again citing the Krimm Memorandum
(Lll.CO Proposed Findings at 17). But Lll.CO believes that planning for
monitoring 20% of the EPZ population, like planning for the evacuation of
a 10-mile radius, is the resource commitment required by the regulations.
Lll.CO also points out the result of a calculation by the Staff's witness, Lewis
G. Hulman (Staff Exh. 5). Lll.CO Proposed Findings at 17-18. Mr. Hulman
attempted to calculate the fmction of the population that could be expected
to be contaminated in a severe accident That is, he tried to determine how
many people would be likely to need monitoring, rather than how many would
seek it. He performed what he termed a "footprint assessment," calculating the
conditional probability of the number of people within the 100mile EPZ who
could be within the plume. Staff Exh. 5 at 1 (Rulman). He used three different
scenarios, cases 1, 2, and 3. [d. at 6 ff. The first case calculated the number
of people covered by a plume of width twice the Gaussian diffusion parameter
centered in each of sixteen 22.S-degree sectors, adding to that the population in
the sector within 2 miles of the plant, and used meteorological data to compute a
weighted fmction of the time that various numbers of people would be exposed.
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[d. at 5-6. In Case 2 it was assumed the plume would expand without the
restrictions of Case I, and in Case 3 the exposed population included all the
people from 2 to 10 miles in each sector plus all those within 2 miles to be
considered at risk, and weighted the probabilities according to the time the wind
blows in each direction. [d. at 7. His ultimate conclusion was that "[elven in
the most conservative of the three cases, the planning basis of 20% would be a
conservative estimate of the number of people who might be within the plume."
[d. at 9.
As we discuss infra, Suffolk County witnesses Gregory Minor and Steven
Sholly criticized Mr. Hulman's analysis on the ground that he had ignored
the effects of shifting wind and precipitation. SC Exh. 14. Lll..CO would
have us accept Mr. Hulman's work as lending support to the 20% requirement
nonetheless, since Mr. Hulman himself acknowledged these omissions and
opined that his other conservatisms more than offset them. Lll..CO Proposed
Findings at 18-19, citing Staff Exh. 5 at 8 and Tr. 19,211, 19,223, and 19,228.
LILCO would also have us discount the position of New York State (discussed
in some detail below) to the effect that emergency plans should be able to
accommodate 100% of the population of the EPZ. Lll..CO Proposed Findings at
23-24. LILCO points out that FEMA witnesses testified that other local plans in
New York do not achieve that goal. See Tr. 18,381 (Keller, Husar); Tr. 18,371,
18,379, 18,472, 18,481-83 (Keller). And Lll..CO points out that at least one
exchange in the transcript between one of the Licensing Board judges and a New
York witness could be taken to mean that New York policy anticipates only that
some sort of reserve monitoring capacity, not the capacity available early in an
emergency, would permit 100% monitoring. LILCO Proposed Findings at 24,
citing Tr. 18,238-39.
Finally, Lll..CO discounts the "monitoring shadow" theory of Suffolk County,
a theory described in some detail below, saying that because the Board has
already concluded that, in the case of the "evacuation shadow" the results of
polls have "no literal predictive validity," we must reach the same result here.
Lll..CO Proposed Findings at 25-28, citing LBP-85-12, 21 NRC 644, 667, 65571 (1985). Lll..CO believes that the present polling data, even supplemented
by the "focus group" study discussed below, cannot be used to predict the
behavior of large groups of people in an emergency. And Lll..CO suggests
that the "monitoring shadow" and "evacuation shadow" phenomena, that were
exhibited at TMI-2, point in very divergent directions since only a tiny fraction
of those in the surrounding area availed themselves of monitoring, while those
who evacuated constituted a substantial fraction. Lll..CO Proposed Findings at
28-29, citing Lll..CO Exh. 1 at 15; Tr. 17,499 (Mileti); Tr. 19,195 (Kantor).
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Governments' Position
The Governments start by pointing out a phrase from a Commission decision,

San Onofre, CLI-83-10, supra, 17 NRC at 536 n.12, wherein the Commission
said that NUREG-0654 § IIJ.12:
requires relocation centers capable of registering and monitoring all residents and transients
in the plume exposure EPZ • • • •

While they admit that the statement "arguably constitutes dicta," the Governments urge us to give it weight in our decision (Governments' Proposed Findings
at 27-28). That we decline to do.es We do indeed regard the statement as obiter
dicta. We believe that the Commission was merely restating in abridged form the
guidance offered in the NUREG document and that the words of the document
itself, "all residents and transients in the EPZ arriving at relocation centers,"
properly govern.
The Governments attack the applicability of the Krimm Memorandum on five
rather overlapping grounds. First, they note that the memorandum derived its
figure, 20%, from previous experience in which "from 3 to 20% of the evacuees
arrived at relocation centers or shelters" (Governments' Proposed Findings at
28-29, citing FEMA Exh. 1 at 1). This, the Governments believe, forms little
basis for the memorandum's conclusion that the upper limit of that range is an
appropriate value for accommodating those who would seek monitoring. Indeed,
the Governments say, the use of sheltering data to estimate the monitoring
requirement is precisely the practice that this Board and the Appeal Board
found unsatisfactory. Governments' Proposed Findings at 29-30. And they
cite testimony that indicates that it is in fact upon the number of people who
have sought shelter in emergencies that the Krimm figure is based. [d., citing
Tr. 18,321-23 (Keller); Tr. 18,356-61 (Husar).
Second, they assert ttmt by relying on shelter-seeking data, the Krimm
Memorandum negJects the fact that more than 20% of the EPZ population may
be advised to seek mOnitoring by emergency broadcast system (EBS) messages.
[d., citing OPIP 3.6.1 at 2; NY Exh. 1 (Papile) at 8). The Governments point out
that in the exercise of the LILCO Plan heJd on February 13, 1986, the scenario
called for instructing approximately 60% of the summertime population to report

es We decline. but not for Ihe reason that ULCO offca us. ULCO cites AIAB.8SS, supra, 24 NRC at 799, where
Ihe Appeal Board, in dealing wilh Ihe Commission', IlItement, find "no occasion to explore ••• Ihe bounds of
our obligation to give effect to • Commission pronouncanent that, albeit clear-cut, might not have been essential
to Ihe decision where it is found." IlLCO Propoaed Endings It 9. We note that Ihe Appeal Board', ltatement
WlS, in cmtext, mlde in Ihe cowse of • finding agaillSl UlCO and WlS followed one page later (id. It 800) by
Ihe words cited in our introductol)' matter requiring that matitoring and decontatnimtion be developed fot all
mcmbcts of Ihe public in Ihe EPZ.
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to a reception center for monitoring. Governments' Proposed Findings at 32.
citing NY Exh. 1 at 9.
Third, the Governments note that the Krimm Memorandum does not address
the "monitoring shadow" phenomenon, a concept the Governments and their
witnesses believe very important. Governments' Proposed Findings at 32. They
cite FEMA witness Keller at Tr. 18.324 for the notion that the memorandum
does not in fact address this concept, but they omit the statement by Mr. Keller
on the next page of the transcript (Tr. 18,325) where he states that the upper
end of the experiential range was selected because "some people may go to
the reception center to allay their fears." an idea that, in our view. is virtually
indistinguishable from that of the monitoring shadow.
Fourth, they allege that the Krimm Memorandum fails to support a 20%
planning basis because it ignores the fact that the reception centers will be
performing a dual function, both sheltering and monitoring. They cite LILCO's
own witnesses (LILCO Exh. 1. Attach. p. OPIP 4.2.3 at 3, 7; Tr. 17,438
(Crocker); LILCO Exh. 1 at 3) for the fact that the reception centers will serve
both needs. FEMA's witness. Mr. Keller. agrees. Tr. 18,328-29. Thus the
Governments would have us find that the total of people seeking both shelter
and monitoring could be larger than the planning basis.
Finally. the Governments would question the origins of the Krimm Memorandum. The memorandum was written in response to an inquiry by one of _
FEMA's witnesses. Mr. Keller. FEMA Exh. 1. Keller Letter. Mr. Keller sought
guidance since. inter alia, he expected the issue of the planning basis to surface in this hearing. He wrote to Mr. Stewart Glass, then Regional Counsel for
FEMA Region II, and Mr. Krimm. Assistant Associate Director for Natural and
Technological Hazards in the Office of State and Local Programs and Support.
FEMA Headquarters. issued the memorandum addressed to Division Chiefs of
the corresponding Divisions in the FEMA Regional Offices. FEMA Exh. 1;
Tr. 18,313 (Husar). The Governments point out that FEMA Guidance Memorandum IT-I. which is official guidance, establishes a hierarchy for FEMA
guidance documents and sets forth a procedure by which such documents are
to be developed and promulgated. Governments' Proposed Findings at 34-35,
citing Tr. 18,162 (PapiJe); Tr. 18,193-96 (Baranski); SC Exh. 18. Because a
memorandum from an Assistant Associate Division Director does not fit into
the official FEMA guidance schema and is not generated according to FEMA's
official method for developing guidance, the Governments would not have us
give the Krimm Memorandum substantial weight. Governments' Proposed Findings at 37.
The Governments see the testimony of Mr. Donaldson, author of a ''precursor
document" to NUREG-0654, as offering scant support for LILCO's view. They
point out that Mr. Donaldson's draft did not include the language in §J.12
(LILCO Exh. 1 at 8 (Donaldson», that he did not have a specific number of
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people in mind when he wrote the draft (id.; Tr. 17,449), and that the Steering
Committee that worked on the document after him used it in ways unknown to
him and did not consult him on the number of people who might be expected
to arrive at reception centers. [d. They would have us give the Donaldson
testimony no weight. Governments' Proposed Findings at 40.
The Governments also discount Mr. Hulman's testimony. Their primary objection to it is that it speaks only of the number of people who might be contaminated, not to the number who might seek monitoring for reasons associated
with their own fears or worries, "behavioral" reasons in the Governments' argot.
[d. at 53, citing Tr. 19,198-99 (Hulman, Kantor).
Further, the Governments would fault Mr. Hulman's analysis because it does
not account for either wind shifts or precipitation. Again, Mr. Hulman admits
this (StaffExh. 5 at 8 (Hulman); Tr. 19,200 (Hulman», but believes he has "more
than offset these limitations." Staff Exh. 5 at 8 (Hulman). The Governments'
witnesses, however, regard the omissions as serious. SC Exh. 14 at 5 (Minor
and Sholly). They point out the "substantial chance" (about 86%) that some
wind shift will occur in a 6-hour period. Tr. 17,941 (Minor). And they criticize
Mr. Hulman for having failed to use computer codes, despite their existence,
that would account for wind shift (Governments' Proposed Findings at 54 n.36,
citing Tr. 19,200, 19,226-27 (Hulman).
The Governments would also have us believe that the failure of Mr. Hulman's
analysis to allow for the fact that evacuation itself could increase the number
of people exposed during a wind shift is a serious flaw and that Mr. Hulman
admitted as much under cross-examination. Governments' Proposed Findings
at 54-55, citing Tr. 19,228-29 (Hulman); SC Exh. 14 at 5-6 (Minor, Sholly).
Actually, at the point cited in the transcript, Mr. Rulman spent most of his time
protesting that an increase in exposure due to wind shift during an evacuation
is very unlikely.
Finally, the Governments would have us reject Mr. Rulman's ultimate
conclusion, based on his graphs, of persons exposed as a function of time
fraction (conditional probability). He pointed out that his results support a
conclusion that the 20% planning basis is conservative (overestimates the number
contaminated) 90% of the time. The Governments would use these same curves
to point out that if one wished to cover the situation 95-98% of the time, the
number of people could more than double. Governments' Proposed Findings at
55, citing SC Exh. 14 at 6 (Minor and Sholly); Staff Exh. 5 (Hulman), Fig. 2.
While the State and County agree that the 20% planning figure is too small,
they appear to differ on the question of what a proper figure would be. The State
witnesses testified that a prudent plan would permit monitoring of at least 100%

519

of the population in the EPZ. NY Exh. 1 at 7-10.' The County witnesses, on the
other hand, espouse a complex theory, similar to the one we dealt with under
the rubric "Shadow Phenomenon" in our PIO. LBP-85-12, supra, 21 NRC at
655. There the matter involved the "evacuation shadow," a hypothesized large
number of people who might evacuate from areas where no evacuation was
ordered. Here the County witnesses hypothesize that a large number of people
would appear and request monitoring, even though they came from areas where
monitoring had not been advised. They call this the "monitoring shadow" and
distinguish it from the evacuation shadow, although they assert that the two
have similar roots. Governments' Proposed Findings at 56, citing SC Exh. 13
at 13-18, 27; 1i". 17,933 (Cole, Johnson, Saegert).
The Governments point out that witnesses for FEMA and the Staff agree
that people might seek monitoring even though they did not come from an area
where occupants had been advised to seek it. Tr. 19,198 (Kantor); 18,33031 (Keller, Baldwin, Husar). While LILCO's witnesses took the position that
such a monitoring shadow can be controlled by proper dissemination of good
emergency information,s the Governments believe that the only reliable way to
estimate the extent of the monitoring shadow is by surveying the population in
advance. Governments' Proposed Findings at 55-59, 67-69. To this end the
County presented the results of a survey conducted by the County's witness
Dr. Stephen Cole. SC Exh. 13 at 13-16 (Cole, et al.) and Exh. 8 thereto at 8.
The survey asked 1500 respondents by telephone how they would respond to a
series of the EBS messages that were actually used in the February 13, 1986
exercise of the plan.9 Dr. Cole's results indicated that 50% of "all Long Island
households" would go to the specific center mentioned in the EBS messages.
That would represent more than 1.3 million people. Governments' Proposed
Findings at 59, citing SC Exh. 13 at 16-17 (Colc, et al.). While the Governments
point out that they do not take the position that a full 1.3 million people would
report for monitoring to the reception centers, they do believe that far more than
the 20% of the EPZ population should be the planning basis. [d.
The Governments would thus have us find that Dr. Cole's survey has
established that a large monitoring shadow would result from a radiological
emergency. They would also have us delve into the reason for the "shadow."

, As we noted above, ULCO would interpret c:ettain of the New Yodt witnesses' teSpmses as evidence that the
State really only expects • capability for expansion to 100% monitoring. Note. however. that the Governments. in
their Proposed Fllldings,lpecifically auribute a 100% requirement to the State (Governments' Proposed Fllldings
at 25), although State plans do nc( neeesSlrlIy fulJillthat requimnent at other planlS in the State. Tr. 18,381·82
(Kc11er, Husar); Tr. 18,238·39 (Popile).
8'This is a position not inconsistent with that adopted by this Board in reference to the "evacuation ahadow,"
which all.gree is an analogous phenomenon. C/. LBP·8S·12, 8Upra. 21 NRC It 670.
9 There is lome dispute between the County and IlLCO IS to how .ceuntely the mess.ges used in the lIlUVey
repteSented those used in the exercise. ULCO Proposed Fllldings .t 28, ci';rlt Tr. 17,819 (Cole); Cordaro, ., al.•
IT. Tr. 1470, It 27; Tr. 10,498 (Wdsmanlle).
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They note that it is well established in the record of this case that people fear
radiation. Governments' Proposed Findings at 65, citing Tr. 17,983 (Kline);
SC Exh. 13 at 26-27; Lll.CO Exh. 6 at 464; Tr. 17,849 (Saegert). And they
see conflrmation of their theories in other work by Dr. Cole. In addition to
the survey, Dr. Cole conducted group interviews of the type known as "focus
groups," wherein he examined "the monitoring shadow and the fear which
drives it" Governments' Proposed Findings at 66, citing SC Exh. 13 at 3133; Tr. 17,824-25 (Cole). During these group sessions, recordings of the
EBS messages from the February 13, 1987 exercise were played to the group,
and the group then discussed the individual participants' perceptions of and
attitudes toward a Shoreham accident and how they would react SC Exh. 13 at
32. Analysis of the transcripts of these group interviews by Suffolk County's
witnesses, Drs. Cole, Saegert, and Johnson, led these witnesses to conclude
that there is a deep-seated fear of radiation on Long Island, that some Long
Islanders believe that if there is any accident at Shoreham they will be exposed
to radiation, that the fear would not be based upon objective or quantitative
notions of the amount of radiation involved (any amount is dangerous), and
that in the event of an accident many people will believe that their lives are in
grave danger. SC Exh. 13 at 33-35. Thus many will seek monitoring (id. at
36). In short, it is the Governments' position that the primary motivator in an
emergency is preexisting fear.
As to the effect upon people's behavior of messages that may be broadcast
at the time of the emergency, the Governments believe that will be minimal.
They particularly discount the notion that members of the public not advised
to seek monitoring will not do so. LILCO's messages, they believe, wilI not
overcome the strong fear of radiation. The County's experts have examined the
EBS messages in LILCO's Plan and the messages broadcast during the February
13 exercise, and those experts conclude that the messages do nothing to calm
the fear or to explain why only some people might have become contaminated.
Governments' Proposed Findings at 70, citing SC Exh. 13 at 42. The EBS
messages tell those outside the 10-mile zone that they are safe, but because
many members of the public are predisposed to believe differently, they are
likely to scek monitoring at the reception centers. Tr. 17,972 (Johnson). The
Governments flnd further support for their theory that predisposition dominates
emergency information in an article from the magazine Nuclear Safety, written
by LILCO's witness Dr. Lindell. There, Dr. LindeII opined that the evacuation
overresponse at TMI resulted "as much from prior public perception of the risks
of nuclear power" as from conflicting information, and he said that ensuring
consistency of information solved "only part of the problem."lo Governments'
10 Dr. Lindell was permitted 10 present rebuttal testimony to answer the Governments' implication during the
hearing that JUs presented testimmy was inconsistent with JUs Nucl4aT Saf4ty article. He explained that 10 the
(ContilllUd)
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Proposed Findings at 71, citing LILCO Exh. 6 at 466; see also Governments'
Proposed Findings at 66 n.44.
NRC Staff's Position

The Staff's position (and apparently that of FEMA) is very close to that
of LILCO. To begin with, the Staff would accept the Krimm Memorandum
as reliable guidance. Staff Proposed Findings at 9-12. The Staff particularly
regards the 20% figure as reasonable in view of the calculation by its witnesses
of the number of people who could potentially be affected by a release. Id. at
12, citing Staff Exh. 5 at 1 (Hulman), and 7 (Kantor); Staff Proposed Findings
at 18:-19. The Staff even parses the Krimm Memorandum closely, noting that
the memorandum speaks of "20 percent of the population to be evacuated," and
observing that, since LILCO's plan calls for evacuating only part of the EPZ
under some circumstances, providing for 20% of the total EPZ popUlation could,
in some cases, more than satisfy the requirement. Staff Proposed Findings at
11. We agree, but we cannot see why having too great a capability under some
special circumstances could lead to any problem.
Like LILCO, the Staff would have us note the fundamental similarity of
the "evacuation shadow" and the "monitoring shadow" phenomena. On the
basis of that similarity, the Staff would have us hark back to the decision
we previously rendered (LBP-85-12, supra, 21 NRC at 655-71), in which we
discounted predictions of such a shadow by polling techniques similar to those of
Dr. Cole in the present case. Staff Proposed Findings at 14-16. The Staff notes
that, in ordering a hearing held on the present question. we had distinguished
between the two phenomena in question, but, with the evidence now in place,
the Staff would have us find that the predictive value of public opinion polls
should be given little weight and the number of people to be provided for should
be assumed to be "a function of" those advised to evacuate. Id. at 16. The Staff
would have us find that 20% is a reasonable upper bound for that function.
Id. at 16-17. The Staff cites its own witness, Mr. Kantor, for the notion that
offsite response organizations need not be capable of monitoring 100% of the
EPZ population. Id. at 17, citing Staff Exh. 5 at 4 (Kantor).
It is also the Staff's position that a 20% base, expandable for the worst
possible accidents, is a capability consistent with the general thinking embodied
in NUREG-0654, and that the 12-hour period for monitoring mentioned in
§J.12 thereof is based not on radiological health and safety considerations but
is intended "to provide a recommended objective for planning purposes." Id.
extent Ihat his magazine article st\ldied behavioral intentims and risk perceptions it did so to help planners to
understand what types of cues or characteristics of Ihe hazard would be most ..lient to local residents; it was not
his intent to predict future behavior from such surveys. ULCO Exh. SO It 2; Tr. 17,771-73 (Lindc1I).
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Board Decision

We have given the positions of the parties and the portions of the record
that support them careful consideration. After having duly accepted evidence
on the matter of the monitoring shadow, we are convinced that the matter
of that shadow's size is governed by factors not substantially different from
those that govern the evacuation shadow. That is, the tendency of people to
seek monitoring when not advised to be monitored is, for practical purposes,
influenced by considerations very like those that influence a decision to evacuate
when not so instructed. The chief among these factors are predisposition due
to fear of the hazard involved, and the information supplied at the time of the
incident "Information" in this sense includes both the official offerings and the
rumors currently flying. We see, at this juncture, no immediate way to predict
the behavior, and we are still convinced, as we were in our earlier PID, that
Dr. Cole's polling techniques teU only what the situation is now, not what it
will be at some undetermined future date. See LBP-85-12, supra, 21 NRC at
667.
.
Faced with a situation where no firm predictions are possible, we choose
to accept the opinions of those who deal professionally with the business
of emergency planning. In particular, we give great weight to the policies
of FEMA, and, for that reason, to the guidance expressed in the Krimm
Memorandum. The fact that the result of that memorandum jibes with the result
of the Staff's analysis of the population fraction at risk we regard as fortuitous,
but it is comforting to know that the plan provides for monitoring a number
of people near the maximum that could be expected in all but the most severe
accidents if it complies with the FEMA guidance.
We recognize the fact that, as the Governments would have it, the Krimm
Memorandum is based upon figures for those reporting to shelters, but we
recognize also that those figures were adjusted upward in a manner consistent
with the best judgment of an emergency planning professional. In short, we
conclude that a figure of 20% of the EPZ population, expandable in extreme
cases, is a defensible figure for the number of people for which planners must
provide a 12-hour monitOring capacity.
We must again caution, as we did in our earlier PID, that confused or
conflicting information (or instructions) could cause a monitoring shadow that
would lead to the swamping of the monitoring capacity, and we note that the
results of the exercise hearing (LBP-88-2, 27 NRC 85 (1988» are not such as
to give great confidence that communication to the public will be clear and
concise. Nevertheless, if one assumes that proper communication is indeed
possible and will be required before licensing, we believe that provision of
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monitoring capacity for 20% or more of the EPZ population within 12 hours
will satisfy the guidance expressed in NUREG-0654 § JIJ.12.11

2.

Traffic-Related Issues

The traffic issues that arise in this case originate from the Appeal Board's
remand on reception center issues wherein it found that evidence on traffic had
been improperly excluded from our consideration of the functional adequacy of
the Nassau Coliseum to serve as a reception center. In its remand order, the
Appeal Board observed:
But. manifestly. a reception center that is beyond the reach of the persons it is set up to
serve cannot fulfill its intended pUlpose, no matter how well the facility might be designed
and equipped.

ALAB-832, supra, 23 NRC at 161-62 (1986).
The issues in the remand hearing that relate directly to traffic problems
associated with reception centers are:
Whether transportation and traffic problems might develop as a result of the reception centers'
locations and their distance from the plume EPZ.
The adequacy of evacuation routes to the three ULCO facilities proposed as reception centers,
including the effects of traffic congestion on the way to and in the vicinity of the facilities,
and ULCO's Revision 8 proposal to employ traffic guides on Nassau County roadways.

Memorandum and Order (Rulings on LILCO Motion to Reopen Record and
Remand of Coliseum Issue), December 11, 1986, at 7, 18 (unpublished).
A number of other issues raised by the Appeal Board or the Intervenors
potentially impacting the road capacity assessment - including shadow evacuation, LILCO's monitoring procedures, and its staffing requirements - are
considered and resolved herein separately. This is necessary due to the inherent
complexity of what became a multipararneter problem in litigation.
Although Intervenors expressed numerous detailed concerns about road capacity, it was apparent from the outset that a principal element of disagreement
about traffic focused on the planning basis that defined the number of evacuees
that would have to be accommodated at the reception centers rather than the
intrinsic capacity of the highway system to carry traffic. See NY Exh. 5 at 39

II We note a divergOlce between the positions or the Staff and ULCO m the mltter of the applicability or !his
ruling. The Staff would have us find thlt capacity for "up to 30% mmitoring with Id hoc meaSUI'CS to expand" the
capability is adequate for a finding limited specifically to Shoreham. Staff Proposed Endings It 20 n.8. ULCO
would have us rule thlt 20% is adequate. ULCO'. Reply to Staff Proposed Endings at S. Since the testimony
of the Staff and FEMA supports the 20% figure. we lee no reason to limit our finding IS the Staff requests.

524

(Hartgen and Millspaugh). Put in simplest terms, the streets and highways to be
used to access the reception centers would accommodate the additional traffic
if the traffic demand is not too greal If, on the other hand, the traffic demand
for service is much higher than LILCO plans because background traffic will
be higher than normal or shadow evacuation occurs, congestion in streets and
highways might prevent access of some persons to the reception centers within
the time prescribed in NUREG-0654 §J.I2.
Intervenors presented their case on traffic in a manner that could not be
rigorously compared with LILCO's assessment because their planning basis
assumptions were entwined with their traffic analyses. None of the cases they
presented in their pre filed testimony corresponded directly with the case LILCO
presented and we are therefore precluded from making symmetrical comparisons
of the respective positions. NY Exh. 5 (Hartgen, Millspaugh). Because LILCO
carries the burden of proof in this proceeding, we first assess the validity of traffic
analysis presented under its planning basis, taking into account any controverting
evidence presented by Intervenors. We examine separately the validity of the
planning bases of the parties to determine whether LILCO's planning requires
modification. In this decision, we find that LILCO's planning basis is adequate.
See supra. There is therefore no need to determine here whether the traffic
consequences that result from Intervenors' traffic scenarios will make LILCO's
facilities unsuitable as reception centers.

ULCO's Traffic Analysis
LILCO's analysis of traffic was presented by Mr. Edward Lieberman, Vice
President of KLD Associates, a witness in these proceedings whom the Board
found to be well qualified in the field of traffic engineering. LILCO Exh. 1,
Attach. C (Crocker, et 01.). The analyses of traffic expected to travel to one of
LILCO's three reception centers after departing the western boundary of the EPZ
was contained in three documents prepared by Mr. Lieberman. LILCO Exh. 1,
Attachs. M, S, and T (Crocker, et 01.). KLD 1R-I92 reported on assignment of
evacuees to the road system from the EPZ to the reception centers and provided a
preliminary road-capacity analysis. Subsequently, KLD submitted KLD 1R-201
and, shortly thereafter, KLD 1R-20IA, which contained revisions including a
ramp-capacity analysis not in KLD 1R-201. Throughout the proceeding, LILCO
relied primarily on its analysis in KLD 1R-20IA, and its findings therein were
the principal subjects of dispute on traffic issues.
As noted, supra, LILCO relied on FEMA guidance contained in the "Krimm
Memorandum" for its planning basis for the number of evacuees that would
have to be monitored at the reception centers in an emergency. FEMA Exh. 1
(Baldwin, Husar, Keller); LILCO Exh. 1 at 9 (Crocker, et 01.). That guidance
asserts that planning to monitor 20% of the EPZ population would be an
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adequate basis. However KLO performed additional analyses based on an
assumption that 30% of the EPZ population would be monitored. According
to LILCO's plan it would take steps to expand its monitoring capability on an
ad hoc basis if more than 30% of the EPZ population sought monitoring in an
emergency. [d. at 4, 52-55.
In performing its analysis, KLO made route assignments from the EPZ to the
three centers, considered traffic congestion on the main east-west routes from
the EPZ to the vicinity of the three reception centers, assessed traffic problems at
intersections on the local streets that would be used to access the three centers,
estimated the time it takes to monitor vehicles, and considered dispersion of
traffic exiting from each center. KLO assumed without numerical analysis that
traffic on the major routes between the EPZ and the reception centers would flow
at "Level of Service F' (LOS F) which is described in the Highway Capacity
Manual (HCM) as a condition where the volume of traffic (V) demanding space
on the highway exceeds its capacity (C), and breakdown of flow occurs. That
condition is determined analytically when the volume-to-capacity ratio exceeds
1 (VIC greater than 1). The effeet of LOS F is congested flow characterized by
low average traffic speeds, stop-and-go traffic, and formation of traffic queues.
Average highway speeds under those conditions are known from experience to
be in the range of 17-30 miles per hour (mph). KLO estimated the volume
of evacuating traffic that would actually be serviced under those conditions,
assuming that the entire EPZ population evacuates and either 20% or 30% of the
population goes to the three reception centers. In so doing, KLO first analyzed
cases where either 50% or 100% of the measured peak period background traffic
could also be on the roads when an evacuation began but later accepted that
100% of background should be used in its analysis.
After performing its traffic analysis, KLO reached the conclusion that the
monitoring rates at each of the three reception centers, and not highway capacity,
control the rate at which evacuees can be serviced (monitored, decontaminated
if needed, and assigned to congregate care centers if requested). They found
further that the hourly monitoring capacity was sufficient to process 30% of the
evacuees in less than the 12 hours called for in NUREG-0654 §J.12 and that,
in fact, LILCO's ultimate capacity for monitoring would permit it to monitor
about 46% of all of the evacuees from a complete evacuation of the EPZ in
that time period. An important finding from the analysis is that although traffic
congestion would exist on the roads and highways, congestion would not prevent
the timely monitoring of all evacuees expected to arrive at reception centers
under the planning basis even though there would be delaying effects relative
to unimpeded traffic flow. Indeed KLO assumed that traffic will be congested
on the major routes from the EPZ, and the analyses show that local streets and
intersections would be congested and that lines of waiting traffic will form at
the entrances to each of the reception centers. Such lines, however disagreeable
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to evacuees, are an advantage to the monitoring process according to KLD since
they provide a continuous supply of cars to the reception centers that keeps
them working at full capacity until the monitoring task is finished. Tr. 18,581
(Lieberman). In LILCO's view, since the reception centers have more than the
requisite capacity to monitor its specified planning basis for evacuees, there is
no need to expand the capacity of the centers themselves simply because they
are rate controlling under its plan. LILCO Exh. 1 at 3-4, 30-32 (Crocker, et al.).
Although there was some disagreement about decontamination rates, all parties
came to accept that monitoring and not the other services of reception centers
controlled their capacity.
KLD performed its traffic analysis by first assigning traffic from various
entry points within the EPZ to major highways and then assigning routes to
the reception centers. Routing assignments were made to maximize available
reception center capacity and road capacity. According to KLD, the routes were
also chosen for simplicity so that evacuees could successfully follow them in
an evacuation. The State claims, however, that the maximization of capacity
utilization that was achieved by this exercise was only a theoretical benefit that
might not be achieved in practice. Individuals might not follow their assigned
routes in an evacuation, with the result that some routes will be overutilized
and some underutilized, causing congestion and delay not accounted for in the
KLD analysis. KLD believes, however, that route switching by evacuees will be
minimal and, in any event, will tend to balance out with no net adverse impact
on highway congestion. LILCO Exh. 26 at 4-5 (Lieberman).
LILCO's analysis of traffic capacity employed standard procedures specified in the 1985 HCM, published by the Transportation Research Board. These
procedures were programmed for computer use by the Federal Highway Administration, and this software was used for the studies contained in KLD TR-20l
and 201A. Intervenors did not challenge the use of the HCM software and in
fact used it themselves in their effort to rebut LILCO's case. The substance of
Intervenors' case against LILCO was that the analyses done by KLD were improper because it had used unrealistic EPZ population estimates for evacuating
traffic, or faulty traffic data bases or assumptions in its analyses. Intervenors
produced a number of analyses, using their own models and the HCM software,
showing that if different data were used or different assumptions made, the results would show a less-favorable traffic flow than found by KLD. This, in turn,
would render the reception center plan unworkable. NY Exh. 6 at 16 (Hartgen,
Millspaugh).
The analysis performed by KLD required KLD to obtain field data on traffic
before it could run the HCM software. Field data were collected on background
traffic flow during peak periods, using machines to record the flow and on traffic
signal timing by direct observation and measurement. KLD also obtained data
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on turn movements of existing traffic at key intersections that would be utilized
by evacuating traffic to approach the reception centers.
Intervenors assert that these efforts resulted in unreliable data that could not
be used to plan for monitoring at reception centers. According to Intervenors,
machine counts of traffic turn movements are more reliable than counts taken
by observers over short intervals and should have been used to estimate turn
movements. Similarly, it was alleged, KLD could have used actual traffic signal
settings supplied by the State to estimate "green time" for evacuation traffic, but
in many cases it did not. The field data collected by observers were unreliable,
assert Intervenors, because the signals are traffic actuated, and exact estimates of
maximum green time cannot be obtained by this method. Additionally, Lll..CO's
assertion of adequacy rests also on monitoring times at reception centers, which
intervenors claim to be seriously understated. NY Exh. 5 at 55-56, 61-63, 67
(Hartgen, Millspaugh).
Intervenors' Position

The State presented testimony of expert witnesses Dr. David Hartgen and
Mr. Robert C. Millspaugh who conducted their own traffic analysis of the
reception center plan using a traffic model termed CARS. NY Exh. 5 at
33, Ems. I, 2 (Hartgen, Millspaugh). The State assessed eight cases or
scenarios which it said constitute a sensitivity analysis that reveals the impact
of assumptions on the estimated volume of traffic that would have to be served
in an emergency. The cases started with a low estimate consisting of 30% of
the EPZ population and background traffic at 50% of normal. Traffic volume
was increased in successive cases, culminating in three that used projections
of 150% of normal background combined with other assumptions such as the
anticipated volume after 5 years of projected population growth. NY Exh. 5 at
33-41, Attachs. 10-13 (Hartgen, Millspaugh).
Results of the analyses were expressed in part as the ratio of volume of traffic
divided by the capacity of the specific road link being analyzed (VIC ratio). This
ratio is assertedly important to traffic analyses because its magnitude corresponds
to the degree of expected traffic congestion. When VIC = I, traffic congestion
occurs because the demand for capacity is equal to actual road capacity. When
VIC exceeds 1 for a link, forced flow, congestion, and queuing occur (LOS F).
The State's analyses show that long traffic queues would exist on the roadways
after 12 hours. NY Exh. 5 at 61,67,70 (Hartgen, Millspaugh).
The VIC ratio cannot physically exceed one on any real roadway because
that would indicate the impossible situation where more traffic passes along
a road than it can accommodate. Nevertheless it is reasonable to compute a
ratio greater than 1, and the result is meaningful because the projected demand
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«V)olume) in an emergency may well exceed the existing road capacity for
substantial periods of time..
The State's results show at least some intersections on routes leading to
reception centers as having projected VIC values near 1 or larger for each
of the cases it considered. Not surprisingly, the number of such instances
increased with the State's assumption of severity of demand. In the State's
case, DOT 4, for example, which assumed 100% background traffic, 50% of the
EPZ population going to centers, and 50% evacuation shadow, the State found
twenty-two intersections on routes to the reception centers for which demand
would exceed their respective capacities. Queues of 3 miles would form, taking
longer than 12 hours to dissipate if this case materialized in an actual evacuation.
NY Exh. 5 at 43 (Hartgen, Millspaugh).
The State analyzed three critical intersections, one near each of the reception
centers, found high VIC ratios for each, and projected that, in an emergency, long
traffic queues would form and still remain after 12 hours. The State assumed
higher and, in its view, more realistic traffic demand than Lll.CO did in its
analysis of the same intersections.
The State's critique of KLD's analyses was based primarily on its view that
KLD should have used a larger planning basis to assess the traffic flow in
an emergency. The several cases it analyzed differed from one another, and
Lll.CO's, primarily in the assumptions made initially as to how many vehicles
would be on the road. The value of the exercise, Intervenors claim, is that it
demonstrates the sensitivity of the conclusions to the input assumptions. Thus,
in their view, we cannot accept Lll.CO's analysis because even though it shows
that traffic congestion will not be a factor in the Applicant'S ability to monitor
the number of evacuees in their planning basis, the conclusion is unreliable and
would change for the worse if one of the State's more realistic planning bases
were used instead. While at first glance the dispute between the parties appears
to be a war of computer models, in reality it is not. It is instead a conflict over
subjective assumptions to be used in computer models. The Intervenors use
their analyses to press their views that we should reject FEMA's (and Lll.CO's)
planning basis because a large shadow evacuation will take place, or because
more than 20% or 30% of evacuees from the EPZ will seek monitoring in an
emergency.
The litigation also produced an array of detailed technical disputes on narrow
issues related to quantitative traffic assessment through prefiled testimony, crossexamination of experts, and a flurry of rebuttal and surrebuttal testimony filed
by LILCO, the Staff, and the State. These are all considered in this Decision to
the extent parties briefed them in their proposed findings. 12
12 Intervenors did not brief' several of these issues in dispute and we consider them abandoned. These include:
effects of road conslNction. gridlock. avenge highway speed. delay times calculated by HeM loftware, time
(Co,wfUUd)
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The State claims that KLD erred in its analysis by assuming that vehicles
would make left turns in two lanes instead of one as permitted by lane markings
and signals at the intersections of Route 107 and Old Country Road serving
the Hicksville center and at the Long Island Expressway (LIE) eastbound
service road and Willis Avenue serving Roslyn. Such turns are said to be
both dangerous and illegal because they conflict with oncoming traffic and
drivers have obstructed views. While police control might improve the situation,
Intervenors claimed that police control in an emergency would not be available
because LILCO has no agreement with the Nassau County Police Department
to implement its emergency plan. Governments' Proposed Findings at 243-45.
Additionally, it is stated, the police have not reviewed the plan so that they
could not make it work even if they do agree to participate.
The Intervenors also claim error because LILCO did not consider future
growth in traffic congestion which is likely to be worse than now. Error is also
alleged regarding LILCO's assessment of traffic within the reception centers
themselves and of traffic exiting the centers. The interiors of the centers are
said to have obstructions and equipment in place which will slow the circulation
of traffic. naffic exiting the centers will encounter congestion causing traffic to
backup into the centers which will reduce their capacity to monitor. NY Exh. 5
at 55-58 (Hangen, Millspaugh).
The foregoing factors assertedly combine to show that LILCO's reception
center plan is unacceptably faulty and that traffic congestion will prevent LILCO
from monitoring the population it has planned and certainly any larger and more
realistic population volume. Therefore, in Intervenors' view, the plan should be
rejected.
Staff Position on Traffic Issues

Dr. Thomas Urbanik II presented testimony on traffic issues on behalf of
the NRC Staff. Dr. Urbanik is an Associate naffic Engineer with Texas
A&M University who has previously been accepted as a qualified expert in
the Shoreham proceedings. Staff Exhs. 3, 4 (Urbanik).
Dr. Urbanik reviewed, on behalf of the NRC Staff, the analyses performed by
KLD Associates reported as KLD lR-192 and KLD lR-201. These documents,
in Dr. Urbanik's judgment, were found to follow a traditional traffic engineering
approach of estimating traffic demand and capacity in order to ascertain the
magnitude of potential problems. According to Dr. Urbanik, the KLD analysis
was a standard analysis that meets a simple test of reasonableness. and it properly
distnDution of Inflic demand, HeM procedures, effects of InIdc Inflic, Ihe State'. use of average annual daily
Inflic data, right tum on red, and espacity of Ihe Meadowbrook Palkway ramp. Governments' Proposed FIndings
at 169 n.133.
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relied on the HCM for calculating the capacities of the roadways. Staff Exh. 3
at 4-6.
In rebuttal testimony, Dr. Urbanik opined that the CARS model employed
by the State experts is a transportation planning model for use in assessing
land-use impacts of proposed developments. The CARS model is not a traffic
opemtional tool and cannot be used to predict driver behavior on a link-specific
basis. It was a misuse of the model to use it for detailed traffic analysis in this
proceeding although it can be used to identify alternatives on a broad scale.
On the other hand, Dr. Urbanik agrees with New York experts that congestion
will be extensive and that delays will be substantial. He finds, however, that
the notion of level of service or VIC ratio is largely irrelevant because the
roads retain the capacity to function even under severe loading. The Long
Island Expressway, for example, has level of service F (yIC over 1) every day
for substantial periods. Nevertheless, thousands of people use it and make it
to work each day. The level-of-service designation is, in reality, a measure
of convenience or quality in negotiating the highways and not an indicator of
gridlock or breakdown of function. Staff Exh. 4 at 2-3 (Urbanik).
The successful implementation of Lll..CO's reception center plan depends
on the capacity of the proposed reception centers to service the anticipated
number of evacuees and on the capacity of the road and highway system between
the EPZ and the centers to deliver the evacuees within the time prescribed by
NUREG-0654 §J.12. The time requirements, however, are not directly related
to protection of public health but are a means of ensuring that adequate resources
exist to implement the reception center plan. Tr. 19,225-26 (Kantor). We resolve
issues related to each component in the following sections.

Reception Center Capacity
Lll..CO designed its reception center opemtions to perform monitoring of
30% of evacuees from the EPZ even though FEMA guidance endorses a figure
of 20% as being adequate. The three monitor centers - Hicksville, Bellmore,
and Roslyn - will provide a total of sixty-three monitoring stations, each of
which according to plan can monitor a vehicle and its occupants in 100 seconds.
Lll..COExh. 1 at4, 41 (Crocker, et 01.). The total hourly capacity to monitor was
calculated to be 1152 vehicles at Hicksville, 576 at Roslyn, and 540 at Bellmore.
[d. at 32. At those rates, 30% of 58,000 vehicles from a full EPZ evacuation
could be monitored in times ranging from about 6IJ2 hours at Roslyn to 9 3/4
hours at Bellmore. [d. at 33. While these are estimates for clear weather, Lll..CO
could also monitor 30% of evacuees under 12 hours in inclement weather. [d.
At the indicated monitoring rates, FEMA's planning guidance of 20% of
EPZ evacuees could be monitored in somewhat more than 6 hours at all three
locations. [d. at 37. If more than 30% of evacuees arrive, Lll..CO will implement
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backup procedures by calling on INPO (Institute of Nuclear Power Operations)
and Deparunent of Energy for additional assistance. LILCO Exh. 1 at 52
(Crocker. et 01.). The centers and roads. however. have the ultimate capacity
of serving about 46% of the EPZ population in 12 hours. LILCO Exh. 26 at 5
(Lieberman).
Intervenors raised many detailed issues concerning reception center capacity
in their prefiled testimony. NY Exh. 5 at 53-73 (Hartgen. Millspaugh). However.
they briefed only five issues related to capacity in their proposed findings.
Governments' Proposed Findings at 220-28. The capacity of the centers to
serve evacuees. found by LILCO. is inaccurate. Intervenors claim. because the
30% planning basis is too small. monitoring will take longer than 100 seconds
per vehicle, long lines will back up into intersections, exiting traffic will back up
into the centers themselves, and the centers have obstructions that will interfere
with internal circulation.
The Board addresses and resolves issues of planning basis, time required for
monitoring, queueing at intersections, and internal obstructions at the centers
elsewhere in this Decision.
The Board accepts FEMA's and LILCO's planning basis of 20% of the EPZ
population as appropriate for assessing the capacity of reception centers. It
accepts as additional evidence of adequacy the fact that the centers can monitor
30% of the EPZ population before assistance is requested and that the ultimate
capacity of the centers without assistance would permit monitoring of about
46% of the EPZ population within 12 hours. See infra.
The Board finds separately that queueing at intersections or the blockage
of upstream intersections by evacuation traffic streams has no bearing on the
capacity of the centers to monitor at the planned rate. Finally. we find separately
that LILCO has remedied or commits to remedy deficiencies related to internal
obstructions at the centers. See infra.
Intervenors asserted in prefiled testimony that it is possible that traffic exiting
reception centers could encounter congestion causing it to back up into the sites
and thus set the rate-limiting times for servicing evacuees. No evidence. beyond
a general assertion of opinion. was cited. NY Exh. 5 at 58, 68, 72. LILCO
considered exit streets and traffic control strategies and concluded that they
would be adequate to service exiting traffic. LILCO Exh. 26 at 37 (Lieberman);
Te. 18,659-60, 18,706-11 (Lieberman). It is a simple inference from the record
that street capacity available to service incoming traffic is reasonably similar
to that available to service outgoing traffic and that departing traffic cannot
for reason of inherent limited street capacity be the rate-limiting step in the
overall process of serving evacuees. Provisions for active traffic control on
outbound routes must be made. however. to avoid conflict between incoming
and outgoing traffic at critical intersections. Te. 18,976-80, 18,983. 18,985.
19.138-39 (Urbanik). KLD recommends police control of critical intersections
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in an emergency although it structured its analysis to demonstrate that adequate
capacity exists generally without additional control. LILCO Exh. 1, Attach. T
at 33 (Crocker, et al.). The Board accepts that, with police control of exiting
traffic, no restriction of reception center capacity will occur that is sufficient to
disturb LILCO's conclusion that reception centers are the rate-determining step
in the overall processing of evacuees. We provide later in this Decision for a
requirement that LILCO inform the Nassau County Police Department of the
provisions of its reception center plan which we expect will include requirements
for control of traffic exiting reception centers.
The Board accepts LILCO's capacity analysis for reception centers as reasonable and finds no need to alter its estimates of average time to process evacuees.

Route Assignments
LILCO is said to have erred in its original route planning along major highways, which assigned residents of the EPZ to one of the three reception centers
using predesignated routes. The error arises according to Intervenors because
there is no assurance that evacuees will actually follow their assignments. This
is assertedly true because the routes are not simple and people may perceive for
themselves a better route to take to one of the centers. This will allegedly cause
additional congestion and delay in reaching the reception centers. NY Exh. 5 at
13 (Hartgen, Millspaugh).
LILCO asserted that a conscious effort was made in planning to keep the
routes as simple as possible and that in any event the routes are not complex.
Moreover, there is no reason to conclude that route switching by evacuees will
cause delay because any that occurs will tend to balance out among designated
routes and traveling on unassigned routes will be a benefit by reducing traffic on
assigned routes. Finally, LILCO claims, the highways have substantial excess
capacity over the planning basis of 20%, which was endorsed by FEMA, to be
able to accommodate reasonable imbalances caused by some people choosing
different paths. LILCO Exh. 26 at 5 (Lieberman); 'fr. 19,025-28 (Urbanik);
'fr. 17,641-43 (Crocker).
.
Litigation of this question degenerated into a subjective dispute over whether
the routes to the reception centers are simple. We did not find it illuminating.
LILCO used prominent routes that actually exist between the EPZ and the
reception centers in its analysis. There is no evidence that it selected nonfeasible
routes for planning. KLD lR-192 at 3-7. There is also excess highway capacity
(30%) beyond LILCO's planning basis and FEMA's to accommodate traffic
imbalances. Its assignment of routes appears reasonable because its choices are
constrained by the existing highway system. It is immaterial to our decision
whether or not the routes are simple or whether some other routes might have
been chosen. We regard the traffic analysis that LILCO performed as an

533

assessment of the capability of evacuees to reach the reception centers within the
time required. The analysis was not a prescription of a single acceptable means
for doing so. There is no record basis for believing that projected dose reduction
could be improved by further analysis, and there is therefore no regulatory basis
to inquire further on speculative questions about the future behavior of evacuees
or to attempt to predict with precision how a future evacuation will play oul
The Board concludes that LILCO's traffic assignment process was reasonable
and does not raise serious questions regarding the overall validity of its traffic
assessment for reception centers.
Highway Capacity Estimates
LILCO began its overall capacity analysis with the assumption that the major
highways between the EPZ and the reception centers would flow at Level of
Service F (forced flow) in an emergency and that average vehicle speeds would
be about 17-20 mph based on experience and technical references. Tr. 18,64346 (Lieberman). The NRC Staff agreed that that speed was reasonable for those
conditions. Tr. 19,123 (Urbanik). KLD calculated the actual hourly volume
of traffic that could pass over those routes at those average speeds, although
in reality forced-flow traffic can move at speeds of up to 30 mph. LILCO
Exh. I, Attach. Tat 21-25 (Crocker, et al.); LILCO Exh. 26 at 6-8 (Lieberman);
LILCO Exh. 51 at 9-10 (Lieberman); Tr. 18,645-46 (Lieberman). Intervenors
were dissatisfied because no analysis of capacity was made for routes between
the EPZ and the reception centers and because KLD had just assumed that these
routes would not be the limiting factor. It is claimed that such factors as number
of lanes, lateral clearance, number of trucks, and others could cause a reduction
of freeway capacity by 30%. NY Em. 5 at 13 (Hartgen, Millspaugh); NY Exh. 7
at 18-19 (Hartgen, Millspaugh).
LILCO asserted that it had already assumed worst-case conditions during
peak background flow conditions. Tr. 18,644-46 (Lieberman). Further, since the
highways are already assumed to be operating at LOS F, where demand exceeds
capacity and queues form according to the HCM, the question of capacity really
focuses on the capacity of the on-ramps between the EPZ and the reception
centers. LILCO Exh. 26 at 7; Tr. 18,973 (Urbanik). The on-ramp capacity will
be severely restricted in flow for non-EPZ travelers because the highways will
be congested from evacuation traffic originating further east LILCO Exh. I,
Attach. T at 13 (Crocker, et al.).
The Board concludes that LILCO's assumption of worst-case conditions of
traffic flow along the major routes between the EPZ and the reception centers
is acceptable as the assumption of an expert based on experience and technical
literature. The assumption was reasonable because a detailed analysis would not
have shown any important additional information that was not already included
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in the assumption. 'fr. 18,645-46 (Lieberman). The experts have said repeatedly
that LOS F traffic moves, but at lower speeds than normal, that highways retain
capacity to serve vehicles, and that additional demand does not cause failure
of function either at intersections or on highways. Tr. 19,121-23 (Urbanik).
Although Intervenors' experts repeatedly asserted or promoted an inference
that highways under those service conditions would break down or become
unworkable, they were unable to support that view under cross-examination.
'fr. 18,794-96 (Hartgen, Millspaugh). The main effect of additional traffic
demand on saturated roads is to cause queuing, and that effect will be felt at the
access routes between the EPZ and the centers and not on the highway itself,
which is already assumed to be at capacity. LILCO Exh. 26 at 33 (Lieberman).
LILCO assumed LOS F for the LIE which did not require further capacity
reduction, and it found that Intervenors had used a 7.5% reduction factor in
their analysis, which actually would result in higher estimated capacities for the
LIE than are used in the Shoreham plan. LILCO Exh. 51 at 17-18 (Lieberman).
Intervenors could not quantitatively support a larger reduction, did not use 30%
capacity reduction in their own analysis, and declined to brief the effects of truck
traffic in their proposed findings because it was a matter of lesser significance.
See note 12, supra.
The Board concludes that Intervenors' criticism of LILCO's highway assessment was lacking in credibility and that LILCO has adequately explained the
reasons for making the assumptions that it used in the traffic analysis of major routes. LILCO's consideration of major routes is adequate to establish that
they constitute no barrier to evacuees reaching reception centers in the numbers
LILCO plans for and that the rate of transport on major highways will not limit
the overall rate with which they can be served at reception centers.

Capacities of Local Streets and Intersections
LILCO's analytical approach for local traffic was to estimate the existing
peak-period background traffic on many local streets and intersections, add to
it the projected evacuation i traffic volume, and then determine with the HCM
traffic model whether the capacity is sufficient, with both components present,
to deliver the evacuees to the centers within about 12 hours. That basic approach
is not disputed. Neither is the validity of the HCM traffic model. Therefore
the validity of LILCO's conclusions depends on whether the input data and
assumptions used for modeling are accurate and whether its interpretations are
reasonable. If they are, the results are valid.
After performing the traffic analysis, LILCO found that the streets and
intersections in the vicinity of each center would be congested, that traffic
would move more slowly than normal, that lines of waiting traffic would form
temporarily at key intersections near each center, and that, nevertheless, the
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capacity of the local streets and intersections exceeded the capacity of the
reception centers to monitor evacuees. Therefore the capacity of the local roads
would not limit LILCO's ability to timely monitor the number of evacuees in
its plan. Tr. 18,585, 18,735-38 (Lieberman); LILCO Exh. I, Attach. Tat 12-13,
26 (Crocker, et al.).
Before the HCM traffic model could be used to assess the capacity of streets
in the vicinity of the centers, it was necessary to collect a substantial volume
of traffic data in the field. Measured parameters needed for the analysis were
background traffic volume, geometry of intersections and approach lanes, signal
timing at key intersections, and frequency of left- and right-turn movements by
background traffic. Data collection was the responsibility ofLlLCO's consultant,
KLD Associates. LlLCO Exh. I, Attach. Tat 16.
There is no dispute concerning the accuracy of the measured volume of peak
background traffic although there was speculative testimony that something other
than 100% of the measured background traffic should be used in the analysis
of projected evacuation traffic volume. LlLCO analyzed some examples using
50% of background, and Intervenors analyzed some examples using 150% of
background. Neither party had strong empirical reasons for doing so although
both presented arguments that their approach was defensible. NY Exh. 5 at 39,
44-45 (Hartgen, Millspaugh); Tr. 18,838-39 (Hartgen); LlLCO Exh. I, Attach. M
at 15, Attach. T at 20 (Crocker, et al.). The Board concludes that the least
speculative analysis is the most reliable and that an acceptable traffic analysis
should be based on 100% of the actually measured peak background traffic.
Tr. 19,111-12 (Urbanik). The examples that LlLCO relies on in its most recent
analyses use that number. LILCO Exh. I, Attach. T at 20, 26 (Crocker, et al.).
Intervenors raised a host of objections to LlLCO's traffic analysis based on
perceived errors in analysis and on its alleged failure to take contingencies for
future traffic flow into account: in a future emergency, background traffic near
the reception centers will be higher than normal (NY Exh. 5 at 17); county traffic
volumes will grow in the future (id.); shadow evacuation will cause more traffic
than that for which LILCO plans (id. at 19); a delay analysis was not performed
and drivers will be frustrated (id. at 22); traffic signals may malfunction on
the day of the emergency (id. at 23); KLD should have used highest traffic
flow expected (id. at 24); queues and gridlock may form at intersections (id.);
there will be future road repairs that could affect future capacity (id. at 26);
KLD employed a meaningless approach to its analysis of capacity and queues
in an emergency (id. at 29); KLD used faulty turn movement data (NY Exh. 6
at 4); there was impermissible assumption of left-turn movements from two
lanes (id. at 7-8); departure volumes instead of approach volumes were used at
intersections (id. at 9); improper assumptions about right turn on red were used
(id.); there was use of improper signal timing data (id. at 10); truck traffic was
underestimated (id.); the number of congested intersections was underestimated
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(id. at 13); there were improper conclusions drawn from the ramp-capacity
analysis of KLD 1R-21OA (NY Exh. 7 at 10); and there was improper analysis
of the consequences of Level of Service F (id. at 12-13).
Intervenors specifically abandoned several of these issues in their proposed
findings (see note 12, supra) and ignored others without comment. Therefore
not all require resolution in this Decision.
Intervenors also challenged LILCO's conclusions with calculations of their
own showing that there would be many instances where intersections would
have VIC ratios equal to 1 or greater. They produced a total of eight scenarios
using a model termed "CARS" which was criticized by the Staff and Applicant
as inappropriate for the intended purpose. NY Exh. 5 at 33, 39-40; Staff Exh. 4
at 2-3; LILCO Exh. 26 at 27. Intervenors used the HCM model, utilized by
LILCO, for detailed analyses of several intersections.
Intervenors also performed an analysis of three critical intersections, one
near each center, the results of which are alleged to be indicative of what is
likely to occur at most critical intersections. The locations were identified as:
(1) Rt. 107-01d Country Road (to Hicksville); (2) Rt 27-Newbridge Road
(to Bellmore); and (3) Long Island Expressway-Willis Avenue (to Roslyn).
NY Exh. 5 at 46-50 (Hartgen, Millspaugh). The substance of Intervenors'
concern, which was meant to be illustrative of the local road network in general,
is that KLD improperly analyzed left-turn movements, found 'VIC ratios that
were too small, and that long queues will form which will take up road space,
causing gridlock. [d. In rebuttal testimony, Intervenors added the intersection
of Meadowbrook Parkway southbound exit ramp to eastbound Route 27 (to
Bellmore) and the intersection of Old Country Road and South Oyster Bay Road
(to Hicksville) to their list of concerns. The substance of their criticism is that
these intersections will be well over capacity for a substantial period of time in
an evacuation. NY Exh. 6 at 14-15 (Hartgen, Millspaugh).
Intervenors declined to brief their concerns about Meadowbrook Parkway
ramp in their proposed findings, claiming that this was a matter of lesser
importance. See note 12, supra. As to the other intersections, the Board treats
them as illustrative of the alleged problems generally applicable to traffic near
reception centers. The issues cited for these intersections are that they will be
over capacity (VIC greater than 1), they will be congested, long queues will form,
planned left turns are improper or illegal and that they will in some manner
fail to function as planned. These are the most significant alleged problems
with LILCO's traffic analysis in general. Our resolution of these problems will
be inclusive of the named intersections cited by Intervenors; however, because
they are cited as illustrative examples, we see no need to focus undue separate
attention on them.
Intervenors relied on the computed VIC ratio as an indicator of function for
intersections, alleging variously that when the ratio approached or exceeded 1,
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the intersections would perform poorly, break down, or cease functioning (NY
Exh. 5 at 33, 40,47, 50,74; NY Exh. 6 at 6,8, 12, 13, 16; NY Exh. 7 at 9, 13).
LILCO acknowledged that delays occur when VIC is greater than 1; however,
it asserted that it has already accounted for that in its analysis which shows that
there will be congestion on the highways and streets.
Intervenors effectively ended their quantitative analyses of intersections with
the determination of the VIC ratio. They relied thereafter on subjective interpretations that invariably took the form of assertions that where the ratios were
greater than 1, congestion would be worse than LILCO found or that traffic
service will break down and the reception center plan will be unworkable. NY
Exh. 6 at 12 (Hartgen, Millspaugh); Te. 18,784-86; 18,793, 18,795 (Hartgen).
Intervenors did not systematically calculate the actual volume of traffic that
could be served under the difficult conditions that both parties agree will prevail. Te. 18,781-800, 18,805, 18,820, 18,895 (Hartgen, Millspaugh). LILCO,
however, did compute the amount of traffic that could be served under congested
conditions for the local road network. LILCO Exh' 51 at 16 (Lieberman).
We reject Intervenors' assertions of breakdown of intersection function where
it is based on subjective interpretation of large VIC ratios because quantitative
analyses show that road capacity exists to serve traffic even when VIC ratios
are 1 or more. Even if Intervenors' computations of VIC are correct for critical
intersections, ratios above 1 are not indicators of total breakdown of the traffic
system. Te. 19,048-49 (Urbanik). The HCM refers to breakdown of flow, not
function. NY Exh. 7 at 13 (Hartgen, Millspaugh). What is indicated by high
ratios is that traffic will be congested, it will move in stop-and-go fashion at
reduced average speed, and queues will form. While possibly inconvenient to
motorists this does not imply cessation of service.

Queue Formation
The main consequence of conditions where VIC ratios are greater than 1 is that
the fraction of traffic in excess of road capacity forms queues at the bottlenecks
which in this analysis will be at highway entrance ramps and approaches to
signal-controlled intersections. LILCO Exh. 1, Attach. T at 12-26 (Crocker, et
al.). Results from the traffic analyses of both LILCO and the State show that
traffic queues will form upstream from many local intersections in an emergency.
Te. 18,581, 18,735-38 (Lieberman); Te. 18,794-97 (Hartgen). The experts differ
in their opinions concerning the likely length of queues and their impact on
the workability of the reception center plan. Queues found by Intervenors were
substantially longer than those found by LILCO. However, this resulted from
postulated planning bases that anticipate more evacuating vehicles than LILCO
does. NY Exh. 5 at 39-45 (Hartgen, Millspaugh).
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The Board does not accept Intervenors' queues of extraordinary estimated
length for the purpose of assessing LILCO's plan because they are based
on an assumption of effectively unlimited population of evacuating vehicles.
Intervenors estimated queue lengths by determining the hourly excess of demand,
assigning the excess to queues, and mUltiplying the hourly excess by 12 to obtain
a resultant queue after 12 hours. No allowance was made for the likelihood that
the demand will not be constant for that period, because Intervenors assumed
a very large excess population over that anticipated from the EPZ. NY Exh. 5
at 48-49 (Hartgen, Millspaugh). LILCO allowed for a pulse-like distribution of
demand arising from the EPZ over a 6- or 9-hour period. In this model, which
we take to be more realistic, vehicle demand rises to a maximum and then
declines as the evacuation of the EPZ is completed and demand for service is
satisfied. LILCO Exh. 1, Attach. T at 26-29 (Crocker, et al.). The queues follow
the same pattern, first growing and then dissipating in the 6-hour scenario, while
none form in the 9-hour scenario.
The Board accepts the findings of both parties that queues will form at
intersections near the reception centers but does not accept that queue formation
will directly inhibit or interfere with the planned monitoring operations at the
three reception centers. The monitoring operations will draw vehicles from the
head of the queues near the reception centers while later-arriving vehicles will
join queues at the tail end. Tr. 18,577 (Lieberman); Tr. 19,085-86 (Urbanik).
An intersection serves traffic at its capacity from the front end of the queue
even though drivers within· the queue may perceive that traffic has stopped.
Tr. 19,048-49 (Urbanik). The length of queues, therefore, has no generally
applicable bearing on the rate with which the monitoring operation can be
conducted or on the further capacity reduction of intersections already saturated.
Further, Intervenors' finding that long queues will form is consistent with
LILCO's finding that monitoring capacity within the reception centers is the
rate-limiting process for serving evacuees. The queues form a ready reservoir
of vehicles to supply the centers. Put simply, the centers cannot run out of work
to do while vehicles waiting for service are present. Tr. 18,581 (Lieberman).
Intervenors object that queues will back up from the centers to block upstream
intersections. LILCO found that the queues will not be long enough for that
to happen, but, in any event, police control will be present to prevent it if they
are wrong in their assessment Tr. 18,586-88, 18,738 (Lieberman). The validity
of LILCO's assessment, however, is not dependent on prevention of blockage
in upstream intersections. The only meaningful blockage is that which would
interfere with another evacuation stream going to another center with sufficient
impact that the inflow rate becomes less than the monitoring rate for that center.
That is unlikely. Tr. 18,586-87 (Lieberman); LILCO Exh. I, Attach. T at 27
(Crocker, et al.). Traffic backup affects the total capacity of the intersection, not
the capacity for evacuation traffic. If upstream intersections become clogged
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with evacuation traffic. the impact will be predominantly on the crossing traffic
not going to reception centers. Tr. 19.013 (Urbanik).
The Board concludes that queuing under emergency conditions is not a serious concern for monitoring evacuees. except under speculative circumstances.
Police control will lessen the likelihood that intersecting queues could interfere
with evacuation traffic flows among centers. The testimony of opposing parties
combines to convince us that evacuation traffic will dominate the scene for many
hours (6-9 hours in LILCO's scenario) in the vicinity of reception centers. It is
reasonable to infer that purposes of other travellers might well be temporarily
frustrated by the traffic congestion. Even if true. this has no bearing on dose
reduction. and we may not deny or condition a nuclear power plant operating
license for the purpose of preventing that possibility.
The Board concludes from the queue analysis of opposing parties that LILCO
correctly found that the ultimate capacity to monitor the number of evacuees in
its plan depends on the rate with which the reception centers can monitor them.
and not the capacity of the road system to deliver evacuees to the centers.

Signal Timing
The capacity of intersections for evacuation traffic depends on the degree
and mode of traffic control that can be relied upon. In LILCO's analysis. that
control will be provided by traffic signals and the Nassau County police. In
LILCO's view and the Staff's. the performance or timing of traffic signals
is largely irrelevant to the question of intersection capacity in an emergency
because the police will adjust capacity to take account of the evacuation traffic.
Tr. 18.738-39 (Lieberman); Tr. 19.096-98 (Urbanik). No party has alleged that
key intersections near reception centers lack the intrinsic capacity to serve the
evacuation flow. The litigation addressed the effectiveness of control that can
be relied upon. Intervenors focused this part of their critique on the alleged
inadequacy of LILCO's assessment of traffic-signal function in an evacuation.
since they deny that police have familiarity with the appropriate control strategies
or that they will even agree to participate in a radiological emergency.
The Board is not permitted to consider the possibility that police will not
assist the public in a Shoreham emergency. CLI-86-13, supra; 10 C.F.R.
§ 50.47(c). That fact standing alone might be sufficient to resolve any issue
related to capacity of intersections since no party thought that police control
would be ineffective except on grounds of unfamiliarity with LILCO's plan
which is easily remedied.
Nevertheless. LILCO performed an analysis of traffic signals as part of the
overall traffic analysis for reception centers. the issue was vigorously litigated.
and the parties submitted proposed findings on the issue. The Board concludes
that issues surrounding traffic-signal timing should be resolved on the merits
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because there could be some intersections that would go untended by police for
reasons other than recalcitrance {Tr. 19,140 (Urbanik» and because traffic-signal
data formed a part of the input to the HCM model that LILCO relied on for its
demonstration of adequacy of the reception center plan.
In the absence of police, the capacity of signal-controlled intersections
depends on the amount of green time that will be available to evacuees who
will be traveling in preferred directions toward the reception centers. Maximum
and minimum green time was measured by KLO observers at the intersections
studied, for the initial analyses. Later the State supplied actual signal settings
which KLO compared with its measured values. LILCO Exh. 26 at 14;
n. 18,744 (Lieberman). KLO used the State data in a subsequent analysis,
unless the field data showed that longer green time actually existed than was
shown in the State records. n. 18,606 (Lieberman). More weight was given to
the measured values because signal-dial-setting records are not always accurate.
n. 18,607 (Lieberman).
Intervenors claim that actual signal settings should have been used for
signal timing in that the settings would provide more accurate data than field
measurements. NY Exh. 5 at 22; NY Exh. 6 at 10; NY Exh. 7 at 9 (Hartgen,
Millspaugh). The State experts claim this to be so because the signals are traffic
actuated, and the green time in any particular direction varies, between preset
limits, as a function of actual traffic flow. Because the signals have variable
timing, an observer allegedly cannot reliably obtain maximum green times from
field measurements. n. 18,892 (Millspaugh).
LILCO asserted that, even if true, the error is not large enough to alter
its conclusion that monitoring rates at reception centers are the rate-limiting
step in the process. n. 18,745 (Lieberman). Additionally, says LILCO, the
signal settings are sometimes changed in the field without record, and the State
records might not be reliable. n. 18,607 (Lieberman). The NRC Staff agreed.
n. 19,115-16 (Urbanik). The State could not confirm that its signal records
were accurate. n. 18,888 (Millspaugh). The State experts pointed to several
intersections where they thought that KLO had used values that overstate green
time and thereby inflate the capacity of the intersection. NY Exh. 6 at 10; NY
Exh. 7, n.5.
The Board concludes that the record is inconclusive regarding the possible
existence of error in the signal timing used to analyze the capacity at some
specific locations because there are possible sources of error both in direct
measurement and in the State records. The NRC Staff asserted, however, that
field measurements are accurate at actuated signals if queues are present when
the measurements are made. Tr. 19,115-16 (Urbanik). KLO says that it took
measurements while heavy traffic was present so that the signals would be
actuated to their maximum phase duration. n. 18,607 (Lieberman). There is
evidence, therefore, that the signal measurements taken by KLO were reasonably
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accurate, although uncertainty remains because the measured values do not
always agree with the State signal settings which might themselves be in error.
The Board concludes, from the fact that the actuated signals have a preset upper
limit of green time, that the most probable systematic error, if any at all exists,
is by underestimating rather than overestimating maximum green time.
If measured values have systematic error, it is likely to be by generally
underestimating maximum green times, since a capable worker could not observe
more green time than the actual (as opposed to the nominal) preset upper limit
of the signal would permit The only uncertainty is whether measurements
were taken at the signal's preset maximum. If they were not, the measured
values would be shorter than the true values. The likelihood of this kind of
error is small, however, because measurements taken of traffic-actuated signals
where queues are present would likely be with the signal activated to its longest
phase. Moreover, the error of underestimation is harmless to LILCO's capacity
analysis. KLO was therefore reasonable in favoring measured times where they
exceeded the State's recorded signal settings.
The likely direction of possible error in measurement favors LILCO's case
because, if the true maximum green times are in reality longer than LILCO used
in its analysis, the capacity of the respective intersections would be somewhat
larger than LILCO found. Further, the magnitude of error in the opposite
direction, asserted by Intervenors for specific intersections, would not reduce the
intersection capacity enough to alter the conclusion that reception centers are the
rate-limiting step in the overall monitoring process. "fr. 18,608-10 (Lieberman).
The Board finds no evidence, however, that the existing signal phases near
reception centers are optimal for the special case presented by an evacuation.
LILCO's analysis is therefore accepted as a general demonstration of capacity
of intersections to cope with evacuation traffic and not a specific prediction
of future events. Police should be present at key intersections in an actual
emergency to ensure that their capacity is fully utilized for moving evacuees
toward reception centers. The Board concludes that any possible errors in the
signal-timing data used by LILCO are not of such magnitude as to invalidate its
conclusion, that controlled intersections in the vicinity of reception centers have
the capacity to serve the traffic flow encompassed within its planning basis.

Turn Movements
Part of the intersection capacity estimate depends on the proportion of traffic
making turn movements rather than passing straight through the intersection.
Lll..CO measured background flow using traffic-counting machines that use a
tube placed in the road to detect passing vehicles. At several intersections the
tube was placed in a lane that permitted drivers to turn or go straight after
the tube was passed. The machines could not record the proportion of turning
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vehicles. Tr. 18,634-36, 18,741 (Lieberman); Tr. 19,117 (Urbanik). The missing
information was obtained by observers who recorded the proportion of turning
vehicles at intersections. Tr. 18,639-40 (Lieberman). Intervenors fault this
procedure, arguing that turn movements obtained by machine should have been
used because such data are more accurate than data taken by observers for short
time periods. Intervenors allege that LILCO's use of observer data resulted
in biasing estimated capacities of some critical intersections to make LILCO's
case appear more favorable. NY Exh. 7 at 5 (Hartgen, Millspaugh). LILCO
asserted that there were intersections where the machine could not distinguish
turning movements and that, when it modified its initial estimates with observer
data., it found 13 of 28 cases where turn movements were lower than originally
estimated and 15 of 28 cases where the turn frequency was higher. When all
the data are considered, no bias is evident LILCO Exh. 51 at 2 (Lieberman).
The Board finds no evidence that LILCO's turn-movement data were deliberately biased to make its traffic analysis appear more favorable than warranted.
LILCO has adequately explained why it was necessary to supplement traffic
data obtained by machine with turn-movement data obtained by observers. The
actions taken by LILCO in revising its estimates of turn movements were efforts
to refine a complicated analysis. It was not credible for Intervenors to assert that
machine data are invariably more accurate for turn movements, considering the
obvious limitations of the counting machines for distinguishing turns in lanes
that permit either straight through or left-turn movements. The Board concludes
that there is nothing in LILCO's assessment of background turning traffic that
causes doubt concerning the capacity of critical intersections to serve reception
centers at the required rates.
The State argued that the plan is unworkable at some critical intersections
because LILCO assumed that left turns required to reach reception centers are
planned from two lanes instead of one as permitted by lane markings and signals.
The critical locations were identified as the intersection of Route 107 and old
Country Road and the intersection of the LIE South Service Road and Willis
Avenue. NY Exh. 6 at 6-7 (Hartgen, Millspaugh). LILCO asserted that it is
reasonable to assume left turns from two lanes in an emergency even though not
permitted routinely, and that police will be present to control this movement
LILCO Exh. 51 at 3 (Lieberman); Tr. 18,534-41 (Lieberman). However,
the adequacy of intersection capacity is not· dependent on an assumption of
the use of two lanes at critical intersections since the left-turn capacity of
one lane is adequate to serve the centers if police traffic control is present.
Tr. 19,097-98 (Urbanik). The NRC Staff in fact asserted repeatedly that
control at critical intersections should be provided. Tr. 18,981, 18,986, 19,150
(Urbanik). Intervenors do not disagree with the conclusion but assert that
police participation in emergency response in Nassau County cannot be ensured
because there are no agreements between the County and LILCO, and the County
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police have not reviewed the plan. 'fr. 18,660 (Lieberman); 'fr. 19,147-49
(Urbanik); SC Exh. 22; Governments' Proposed Findings at 244-46.
A flurry of controversy erupted as to whether KLD had conducted its analysis
of traffic under the assumption that police control would be unnecessary for
implementation of the reception center plan. It appears that active control
was not assumed for the purposes of the analysis although police control was
recommended. LILCO Exh. I, Attach. T at 33 (Crocker, et al.). The Staff was
uncertain on the question of how the analysis was conducted although it was
certain that police control of, at least, a few intersections would be necessary.
'fr. 18,980-82, 18,986-88, 18,998-19,001, 19,109-10, 19,129-30 (Urbanik).
In the circumstances of this case, it was reasonable for KLD to conduct its
analysis as it did, even though police control of traffic in an emergency is clearly
preferable to not having it. The analysis performed by KLD is a worst-case
analysis that shows in LILCO's view that the system would work adequately
with traffic signal control alone. Even though that result might be valid, however,
all experts agree that police control will produce a more satisfactory result.
KLD's analytical approach was consistent with its uncertainty, which was shared
by aU parties and the Board, as to how the legal authority and government
participation questions in this case would ultimately be resolved. However, it is
not for technical witnesses to resolve those issues either explicitly or implicitly in
testimony. The witness apparently did the best he could under the circumstances.
That effort did not result in bias, however, because the analysis presented was
less favorable to LILCO's case than one assuming police control would have
been. The matter of the assumptions used in KLD TR-201A is now immaterial
to the resolution of issues because the testimony demonstrated convincingly that
police control of critical intersections should be provided in an emergency.
The Board concludes that LILCO's estimate of capacity of critical intersections was not dependent on its assumption of left turns from two lanes since,
with police control, adequate capacity to serve reception centers exists even
if turns from one lane are assumed. The Board agrees with Dr. Urbanik that
police presence at key intersections in an emergency renders technical disputes
about left turns from one or two lanes, or about signal timing, inconsequential.
'fr. 18,977, 19,007, 19,137 (Urbanik). The dispute about the number of left
turn lanes to be utilized reduces to a question of intersection management in an
emergency, which is a part of what police do. The evidence shows that intersections throughout the network have the capacity to deliver traffic to the reception
centers at a rate weU in excess of that needed to keep them continuously supplied
with vehicles during an emergency. LILCO Exh. I, Attach. Tat 21-25 (Crocker,
et al.). This is also true for critical intersections even if the police decide at
the time of an emergency to restrict turning movements to one lane. The Board
concludes that LILCO's capacity analysis of key intersections in the vicinity of
reception centers during an emergency was reasonable, and with police control
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at critical intersections, adequate capacity exists to accommodate the number of
evacuees in Lll.CO's plan.

Participation of Nassau County Police
The Board gives no credence to the possibility that Nassau County Police
will not provide assistance to the public in an actual emergency because
the "best-efforts" assumption of the Commission and the regulations prohibit
such consideration. CLI-86-13, supra; 10 C.P.R. §50.47(c). See also SC
Exh. 22, ~~2, 3; Tr. 19,177-78. Lll.CO plans to request the assistance of
the Nassau County Police Department in an emergency. Lll.CO Exh. 1 at
37 (Crocker, et al.). The record does not reflect whether the Nassau County
Police have reviewed the plan for reception centers or are familiar with its
provisions. That deficiency can be remedied by providing the police with
copies of the most current plan and keeping them informed of changes as they
occur. However, prior familiarization or training of police, though desirable,
is not crucial to implementation of traffic control. Tr. 18,982 (Urbanik). The
Board therefore directs that Lll.CO provide current copies of its emergency
plan as it pertains to reception centers to the Nassau County Police Department.
Lll..CO is also directed to consult directly with the Nassau County Police
Department to inform them of the provisions of its emergency plan that involve
police participation. Confirmation of these actions prior to the issuance of
any operating license is delegated to the NRC Staff; however, refusal of local
government agencies to participate in planning will not in itself prevent the
issuance of an operating license if the NRC requirements for emergency planning
are otherwise adequately met. 10 C.F.R. § 50.47(c).
Future Traffic Growth
The State experts argued that traffic is growing annually both within the EPZ
and outside it and that Lll.CO's traffic analysis should have taken account of the
growth projected for Nassau and Suffolk Counties. NY Exh. 5 at 17 (Hartgen,
Millspaugh).
Lll.CO and the NRC Staff claim that it is inappropriate to consider future
growth because emergency planning is an ongoing process. Staff Exh. 3 at 6
(Urbanik); Lll.CO Exh. 26 at 9 (Lieberman). Lll.CO claims further that, even
if we were to consider projected traffic growth, its magnitude is not as large
as Intervenors claim. Lll.CO and the Staff state that growth in Nassau County
where the reception centers are located will be only a few percent over the next
5 years. LILCO Exh. 26 at 10, Attach. A; Tr. 18,617 (Lieberman); Tr. 19,131
(Urbanik).
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Prior to the hearing, the Board admitted Intervenors' testimony on future
traffic growth over LILCO's motion to strike because we are obligated to
assure ourselves that there are no barriers to emergency planning that cannot
be removed prior to license issuance. We observed, however, that LILCO was
generally correct in its assertion that future developments must be addressed in
the future. Memorandum and Order (Ruling on LILCO's Motion to Strike the
Testimony of David T. Hartgen and Robert C. Millspaugh) at 5, June 22, 1987
(unpublished). There was speculative testimony in the hearing over likely future
growth rates; however, Intervenors assert in their proposed findings only that it
is not imprudent to consider the matter and that significant future growth can be
expected. Governments' Proposed Findings at 267. The Governments asserted
that the magnitude of projected growth in Suffolk County could be about 22% by
the year 2010. NY Exh. 7 at 19 (Hartgen, Millspaugh). Intervenors' testimony
even if accepted as true falls far short of demonstrating a future barrier to
implementation of LILCO's emergency plan because LILCO has demonstrated
a greater excess capacity over its planning basis than the alleged population
growth.
The Board concludes that LILCO's emergency planning for reception centers
was correctly based on current traffic data because reasonably predictable growth
presents no barrier to future emergency response. NRC guidance provides for
future developments by requiring that emergency plans be reviewed and updated
periodically. NUREG-0654 § II.P.4 provides: "Each organization shall update
its plan and agreements as needed, review and certify it to be current on an
annual basis." Section II.P.9 provides in pertinent part: ''Each licensee shall
arrange for and conduct independent reviews of the emergency preparedness
program at least every 12 months." In the absence of uncorrectable barriers,
the foregoing guidance applies, and makes clear that the Staff is correct in its
assessment that emergency planning is an ongoing process. LILCO will be
obligated to periodically review and update its planning for reception centers if
an operating license for Shoreham is issued. Intervenors' assertion that projected
growth in traffic on Long Island must be considered prior to licensing is correct,
but, in the absence of barriers, the regulatory scheme for periodically updating
the plan is the applicable provision for changing conditions during the term of
the license.

Board Decision
This is the second occasion we have had to probe the intricacies of the Long
Island highway system and its likely function in a radiological emergency. The
results we find are similar to those found the first time. As in our Partial Initial
Decision, we find that Intervenors have proved again that uncertainty exists in
predicting how traffic will flow in an actual emergency. Many different but
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plausible scenarios exist that could materialize in an emergency, some worse
than others, but they are all in some measure speculative and not subject to
rigorous proof. Lll.CO has proved that the existing highway and road system
has the capacity to deliver the number of evacuees within its planning basis to
the reception centers within the time limits prescribed by NUREG-0654 § IIJ.12
and that it has assigned an adequate level of resources to accommodate the
number of evacuees in its plan. See infra. Whatever uncertainties still remain,
we are now confident that traffic performance in an emergency has been probed
to bedrock. Experts from both sides resorted to speculative answers to traffic
questions as the inquiry increasingly focused on minutiae and departed from the
settled knowledge of the engineering professions. We have therefore reached
the limits of what expert testimony can reliably contribute, if the goal is to
predictively resolve all uncertainties about traffic flow in an emergency.
We conclude, however, that that is not the proper goal of our inquiry. A fair
demonstration of capability based on existing highway capacity and adequate
prior allocation of resources is all that can reasonably be demanded in assessing
Lll.CO's plan, because this is all that the regulations require and all that we can
scrutinize without resorting to speculation. That task is formidable, however,
and we are aware that experts are not immune from error in performing it.
However, in overview, we find that the State experts lost credibility by their
assertion of comprehensive error that found fault with LILCO's analysis at
virtually every step. Our findings could not confirm the existence of wholesale
error in Lll.CO's analysis, and the record is inconclusive even on individual
computations or observations where error might exist. Even a first reading of the
KLD traffic analysis would reveal to a professional that it was at least carefully
done by experts in the field and worthy of being taken seriously even if there
might be individual points of error or technical disagreement. We expected, but
did not receive from State experts, a discriminating analysis that would bring
to focus significant error or bias if it existed. The State review was not only
not discriminating but it brought into litigation every arguable fault, whether
significant or not, and in that respect it comported more with the controversial
nature of litigation than with objective standards of technical peer review.
When stripped of the imperatives for advocacy, however, the findings of
the opposing experts regarding technical aspects of traffic movements toward
reception centers reasonably coincide. Painted in broad strokes, and with
only insignificant variation, the experts from both sides produce an emergency
traffic picture characterized by congested, slow-moving, stop-and-go traffic with
frequent queues. Both sides find that traffic queues wiII extend upstream from
key intersections and that police control and direction of traffic wiII be needed
to facilitate turns and to keep intersections clear. The disagreement reduced
to conflicting opinions about planning details and subjective interpretations of
severity and consequences of those conditions during an emergency.
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The subjective opinions of Intervenors' experts also lost a measure of credibility, in the Board's view, on the question of the consequences of congestion
on traffic movement. Their testimony, taken as a whole, invited the Board to a
concluding inference that when traffic demand reaches or exceeds road capacity
(VIC = I), street and intersection function is effectively lost or grossly diminished so that LILCO's plan would be unworkable. In reality, however, the road
network retains capacity to function under those conditions. We expect experts
in the field to know that. It is the road capacity that exists under congestion
(as opposed to full unimpeded capacity) that LILCO relies on for its conclusion
of adequacy of traffic flow in emergency conditions. Intervenors' experts did
not explicitly acknowledge that reality, but instead emphasized subjectively that
traffic conditions wiII virtually always be worse than LILCO found. LILCO's
consultant, however, candidly acknowledged the results of its analytical findings
which showed difficult, congested traffic conditions in an emergency. The Board
concludes that the KLD analysis was not biased to favor LILCO's prospects for
gaining regulatory approval of its plan.
The standard of decision we employ is one of reasonable assurance that
public health and safety can be protected in an emergency. The standard of
public health protection is that the plan be adequate to achieve an unquantified
dose reduction to the public in an emergency. Those standards do not require the
submission of a theoretically optimal plan nor do they require resolution of all
predictive uncertainty about how future emergencies will unfold. The standards
can be met by a practical demonstration of existing capability, without regard
to all possible future contingencies, if the underlying analysis is reasonable
and does not depend on flawed or distorted data or assumptions. We conclude
that LILCO's traffic analysis was grounded on reasonable assumptions, data,
techniques of analysis, and interpretations, even though other data and methods
might have been used. We have not found gross or disabling error in its analysis.
The Board is convinced from LILCO's analysis that sufficient highway and
reception center capacity exists so that traffic problems will not frustrate the
timely monitoring of the number of evacuees in Lll..CO's plan. The Board
therefore finds reasonable assurance that implementation of LILCO's reception
center plan would achieve significant dose reduction for affected populations in
an emergency at Shoreham. The concern of the Appeal Board that caused this
issue to be remanded, we believe, has also been resolved LILCO's reception
centers are not beyond the reach of the persons they are set up to serve. The
overall analysis further shows that LILCO's choice of reception centers was not
flawed on account of transportation or traffic problems that might arise from their
location and distance from the EPZ. We determined separately in this decision
that LILCO's planning basis was adequate and that there is no regulatory reason
for requiring that some other planning basis be adopted. There is therefore
no need to scrutinize with equal care the traffic consequences of Intervenors'
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traffic models which were based on larger populations than used by Lll..CO.
The Board finds reasonable assurance that the traffic plan for reception centers
Lll..CO submitted is workable and would help ensure the degree of protection
of public health and safety required by NRC regulations.

3.

Distance of Reception Centers from EPZ Issues

Two additional issues designated for hearing relating to the location of the
reception centers were:
Whether the [reception centers'] location[s] might create problems in regard to the evaruation
shadow phenomenon; and whether the distance of the [reception centers] from the plume
EPZ would increase exposure to radiation, causing additional problems.

We address each of these matters in turn.

The Evacuation Shadow Phenomenon
The presence or absence of a shadow evacuation has, of course, been the
subject of extensive litigation in this case, and our earlier Partial Initial Decision
addressed it. LBP-85-12, supra, 21 NRC at 655-71. There, however, we
dealt with the phenomenon as it would be met were there no aggravating
circumstances. Here, Intervenors allege that the placing of the reception centers
at a considerable distance from the EPZ will increase the chance that a shadow
evacuation will occur. They reason that evacuees seeking to escape a disaster
will attempt to find a place of refuge that is far enough from the danger. With the
reception centers located 40 miles from the plant, many people between the plant
and the reception centers will perceive that they are in an unsafe area because
the designated safe refuge centers are farther from the plant than they are. SC
Exh. 15 at 10, 12 (Johnson, Saegert). The result will be a greater tendency to
evacuate, and an expansion of the geographic scope of the evacuation shadow
phenomenon. Id. at 11-12. I
The County's witnesses believe that what they call "spatia1 factors" are important in determining behavior in a radiological emergency, where environmental
cues, such as flood waters or noxious gases, do not provide sensory evidence
defining the zone of risk. Id. at 11. In the absence of such cues, they believe
the location of the reception centers will become a "primary objective factor"
in defining the zone of risk. Id.
The County's witnesses also argue that the reception centers will constitute
a "locally unwanted land use" in the view of the people in surrounding towns.
The centers will be perceived as presenting a threat to those in the towns and,
in the event of a radiological emergency, people will attempt to evacuate from
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the areas surrounding the centers, adding to the congestion and further delaying
the arrival of the evacuees from the EPZ.ld. at 17-19. NY Exh. 5, Attach. 3-6,
is cited for the fact that the surrounding area is heavily developed.
LILCO's witnesses tell us that the perceived area of risk (and hence the
"shadow") is determined by the information the public hears, not by the position
of reception centers or shelters. LILCO Exh. 1 (Mileti) at 25. LILCO would
also characterize as "circular" the reasoning of County witness Johnson, who
believes that the reason the reception center at TMI was little used was that
people saw it as too close (10 miles) to the plant, but who also believes that the
distance of a reception center will help define the zone of risk. LILCO Proposed
Findings at 37, citing Tr. 17,883, 17,885; LILCO Exh. 9. We do not think such
reasoning necessarily circular; the County's witnesses have repeatedly expressed
the view that people so fear radiation that 10 miles seems close in a nuclear
accident. The notion that, for larger distances, the public might view the position
of a reception center as a factor in determining "how far is far enough" is not
illogical.
LILCO would also have us decide that Intervenors' argument about the
position of reception centers is a challenge to the Commission's rule that the
EPZ should extend "about ten miles." LILCO Proposed Findings at 37. We do
not see it as such a challenge. We see the dispute as centered around the issue
of human behavior and the need to provide for an enhanced degree of voluntary
evacuation.
As to the theory that this "local unwanted land use" will cause people to
evacuate the area around the reception centers, LILCO's witnesses believe that
the evidence is "overwhelming" that people do not flee from places simply
because those places involve some sort of radiological activity. LILCO Exh. 1
at 23 (Lindell, Mileti). They note that experience at TMI, Love Canal, and
Times Beach showed that people only leave hazardous areas after the hazard
has been defined by an "authoritative source." ld.
The NRC Staff treats the "shadow evacuation" phenomenon as simply part
of the overall traffic picture. The Staff points out that the traffic analyses
that LILCO relies upon assume Level of Service F on all roads along the
evacuation routes. Staff Proposed Findings at 44-45, citing LILCO Exh. 26 at 11
(Lieberman). Thus the bulk of any "shadow" traffic would enter the highways
behind vehicles from the EPZ and would have a limited effect on those vehicles'
arrival times. [d. The Staff's witness on traffic matters testified that "shadow"
traffic in general has been considered in evacuation time estimates. ld.; Staff
Exh.3 at 5 (Urbanik); Tr. 19,014-15.
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Board Decision on Evacuation Shadow Phenomenon
We treated the evacuation shadow phenomenon extensively in our earlier
Partial Initial Decision (LBP-S5-12, supra, 21 NRC at 655-71). There, we found
that "a rational public will behave predominantly in accordance with public
information that is disseminated at the time an emergency happens." Id. at 670.
We do not believe that so small (and likely so recondite) a matter as the distance
from the EPZ to the reception centers could shake our earlier conviction to any
great degree. We noted then, and we repeat here, that a "shadow" could develop
if confused or conflicting information is disseminated to the public, but we do
not think that distance to the reception centers will be the straw that breaks the
informational camel's back.
The Staff's argument we regard as a makeweight It is hard to see how
the minor effect we would expect from an evacuation shadow could strongly
influence transit times in the face of a Level of Service F assumption on the
part of the planners.
Here we find LILCO has carried the day.
The Increase in Radiation Exposure
Intervenors' wibless Dr. Radford notes that the dose an individual receives
from radioactive contamination is a function not only of the amount of radioactive material deposited but also of the time that elapses before the contamination
is removed. Governments' Exh. 16 at 32 (Radford). Thus any delay in decontamination will be reflected in an increase in dose for the people who receive
contamination in the EPZ. If the arrival of contaminated individuals at the reception (and decontamination) centers is delayed because these centers are far
from the EPZ, their dose will be increased. Dr. Radford then calculates, for an
individual whose dose would have totaled 5 rad after a delay of 10 hours, the
dose would total 10 rad after a delay of 20 hours. Similarly, lengthening the
time until decontamination from 10 to 20 hours would turn a 10-rad dose into
a 20-rad dose. Id. at 34}3 Dr. Radford then asserts that these increases would
increase the chance that an individual would develop cancer by 3.5% and 7%,
respectively. Id. He gives no reason why his assumed doses are in the region of
0.5 to 1 rad per hour, nor does he explain what the corresponding doses from
plume or ground contamination exposure would be. He says only that the doses
due to contamination "could be highly significant in comparison to the direct
radiation from the plume." Id., n.S5.
13 As ULCO correctly points out in its proposed findings, this assumption of a linear mation between dose and
time is an approximation. It would only be correct for contamination composed of radioisotopes of mativeIy long
half-life, that is, half-life long compared to the times used in the example. For shorter-lived materials the increase
in dose would be less. llLCO Proposed FIndings at 3S.
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LILCO's witnesses, Linnemann and Watts, testified that, on the contrary,
"[a]s a general matter, the dose received from the contamination on a person's
body is small compared to the dose he received from having been in the plume in
the first place, even if it is several hours before he or she gets decontaminated."
LILCO Exh. 1 at 38 (Linnemann, Watts). On the basis of the scenario used in the
February 1986 exercise, these witnesses calculated the dose an individual would
receive during a 20-hour delay for decontamination after a 3-hour exposure to
the plume. They used standard health physiCS formulas. Dose from the plume
prior to evacuation under these circumstances would be 180 millirem; that from
the residual contamination prior to its removal would be 9 millirem, about 5%
of the plume dose. Id. They also calculate the increase in thyroid dose due to
delay in decontamination for the same scenario. They obtain similar results about a 4% increase. Id. at 39. These witnesses stress that the additional doses
would not result in any "acute, detectable" effects on the whole body or the
thyroid gland. Id.
While Intervenors' witnesses do not credit the calculations of witnesses
Linnemann and Watts, they produce no real alternative. They simply state
that higher doses are "entirely possible" but present no scenario for evaluation.
SC Exh. 16 at 35 (Radford). Cross-examination of FEMA witnesses elicited
the fact that the particulate release postulated for the February 1986 exercise
was not very high, although the iodine release was substantial. Tr. 18,413-14
(Keller). During that same cross-examination the FEMA witness opined that the
incremental exposure incurred by delay in decontamination would "[g]enerally
speaking .•• not be a medically significant increase," although there might
be some scenarios wherein people located especially close to the plant in a
very severe accident would experience a significant dose increment. Tr. 18,415
(Keller).

Board Decision on Increased Exposure to Radiation
We are faced here by a direct conflict in the testimony of expert witnesses, the
County's witness saying that the distance to the reception centers could result in
significantly increased doses and LILCO's witnesses (and FEMA's) saying that
such a result is extremely unlikely. In order to resolve the conflict, we must look
quite closely at the basic assumptions involved in the two positions. To begin
with, all the witnesses assumed delays of 20 hours, a very substantial delay
considering the distances involved. Secondly, the County's witness assumed
larger releases than did the witnesses for LILCO, releases much larger, indced,
than those hypothesized for the exercise of February 1986. Finally, and perhaps
most important. the two groups of witnesses applied different standards to the
determination of what is "significant": LILCO (and FEMA) deem an increment
of exposure "significant" only if it is large enough to cause immediate medical

552

damage. Tr. 18,294 (Keller); LILCO Exh. 1 at 39 (Linnemann). The County's
witnesses deem a dose increment "significant" if it causes a few percent increase
in the probability of cancer. SC Exh. 16 at 34-35 (Radford). The County's
witnesses also envision far larger releases than LILCO's witnesses, but without
enlightening us as to how those very large releases could come about.
We cannot believe that the Commission's standard of "no undue hazard to the
health and safety of the public" could be meant to establish a requirement that
there be no increment whatever in projected cancer probabilities for conceivable
accidents whatever their size. Such a standard could not be met for any plant.
Indeed, the Commission's Policy Statement on Safety Goals for the Operations
of Nuclear Power Plants (51 Fed. Reg. 30,028 (1986» suggests that even the risk
of prompt fatalities would not be excluded for extremely improbable accidents.
We accordingly find that the fact that the reception centers at Shoreham
are located some 40 miles from the plant does not, through the mechanism of
delay in decontamination and the resulting possible increase in radiation dose,
disqualify them from their intended use.

4.

Monitoring-Related Issues

The issues considered involving LILCO's plan to send evacuees to its newly
proposed shelters and the adequacy of staffing allocations raised questions concerning the viability of LILCO's monitoring and decontamination procedures.
During the hearing, changes to accommodate adverse FEMA RAC comments
were made to Revision 8 of LILCO's emergency plan and admitted into evidence without objections. February 1987 Revision, LILCO Exh. I, Attach. P.
The basic LILCO monitoring and decontamination scheme is designed to
operate in the following manner: sixty-three monitoring stations for registering,
monitoring, and decontaminating evacuees are to be established at the Roslyn,
Bellmore, and Hicksville reception centers, with each station manned by two
monitors and a traffic guide. Vehicles arc directed by traffic guides to monitoring
stations where monitoring of evacuees will be performed while seated in
automobiles. Monitors located on both sides of cars will scan the head,
shoulders, hands, and feet of each passenger while the traffic guide takes a
swipe of part of the car's hood and wheel well for signs of contamination. The
traffic guide will also record, for registration purposes, each vehicle license plate,
number of passengers and whether clear tags for noncontamination have been
issued a car and all its passengers. If an automobile or any passenger shows any
contamination, everyone in the vehicle will be directed to a decontamination
trailer for additional monitoring. It is planned to monitor all passengers and a
vehicle within 100 seconds, the time based on an estimated 2.8 passengers per
vehicle.
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Evacuees without private transportation will be taken by bus to the Hicksville
reception center for monitoring. Each bus passenger will be scanned front
and back in an "X" pattern while standing, a procedure completed in 60
seconds of time. If contamination is found, the individual will be sent to
the decontamination trailer. The program calls for one trailer to be located
at the Bellmore and Roslyn centers and two at Hicksville. Trailers are equipped
with showers and wash basins for washing exposed skin surfaces, and paper
clothing for those requiring it. Detailed information on the decontamination
and procedure used for each individual in trailers is to be compiled.
The Applicant contends that 20% of the EPZ population can be monitored
through its procedures in 5 to 6 hours and over 46% during a 12-hour period.
LILCO presented as witnesses Douglas Crocker, Diane Dreikom, Dale Donaldson, Michael Lindell, Dennis Mileti, Richard Watts, and Roger Linnemann.
Intervenors' witnesses for Suffolk County were Edward Radford, Gregory Minor, Susan Saegert, James Johnson, Jr., David Harris, and Martin Mayer; and for
New York State, James Baranski, Lawrence Czech, and James Papile. FEMA's
witnesses were Thomas Baldwin, Ihor Husar, and Joseph Keller. The Staff
presented no witnesses.
Intervenors' witnesses contested both the procedures used by LILCO for
monitoring and decontamination and the time period assigl!ed for completing
the process. The Intervenors' case raises the issue whether limited monitoring
of evacuees in automobiles will miss areas of contamination on the lower back,
back of legs, abdominal area, and the buttocks and it is contended that a scan
of the entire body alone will provide assurance that all significant areas of
contamination are detected. In proposed findings, Intervenors argue that the
limited scanning procedure and in-vehicle monitoring were designed by LILCO
to curtail time in order to meet the regulatory 12-hour standard of §J.12 in
NUREG-0654 and that such an expediency is inconsistent with safety standards
and cannot be approved. Governments' Proposed Findings at 88-91. The claim
is made that only a whole-body scan will ensure contamination detection and
that a whole-body scan cannot be done correctly in less than 2 to 3 minutes
per individual. NY Exh. 1 at 23 (Papile, et a/.); SC Exh. 16 at 27 (Radford,
et a/.). Intervenors also contend that thyroid monitoring, only provided in
LILCO's plan for persons where contamination has been detected, should be
required for aU evacuees. Treatment with potassium iodide (KI) can be helpful,
Intervenors' allege, if radiation iodine is detected within a few hours after
exposure. Tr. 18,04041 (Radford). The Intervenors also criticize LILCO's
automobile monitoring plan, stating that adequate procedures require a scan
of most of the outside surface of the vehicle as well as the vehicle's trunk.
Radford SC Exh. 16 at 12. LILCO's plan is to monitor inside of trunks only if
contamination is found on passengers or the vehicle.
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The Intervenors also question the ability of LILCO to augment its monitoring
personnel if the number of EPZ's population arriving at reception centers
exceeds expectations. In addition to having the resources required to operate
monitoring activities at the three reception centers, and an additional 50% of
backup monitors to provide relief in cases of stress or fatigue, LILCO claims
to have arrangements with INPO and Brookhaven Laboratories to provide
additional personnel monitoring assistance if the number of evacuees reaches
30%. If such additional help is not sufficient, LILCO's fall-back procedure is
to monitor only the automobile driver, other passengers from different points
of origin, and also passengers who request monitoring. Intervenors question
the time required to obtain assistance from INPO and the adequacy of the
additional personnel to monitor all evacuees within the required 12-hour period.
And LILCO's fall-back procedure does not provide, in their opinion, reasonable
assurance that the public health and safety will be protected.
An Intervenors' witness testified that it would take 3 to 5 minutes to
adequately monitor both a vehicle and its passengers and that traffic obstructions
and evacuee delays due to stress and frustration will contribute to making
LILCO's 100-second time estimate too low. NY Exh. 5, Attachs. 3-6; SC
Exh. 16 at 20 (Radford, el al.). Also, Intervenors claim as a deficiency the fact
that FEMA does not plan to make findings on monitoring time estimates until an
exercise is held. Intervenors also question LILCO's registration procedures on
grounds that it may become necessary to contact uncontaminated individuals to
verify the use of proper monitoring. With regard to decontamination facilities,
Intervenors argue that estimates of the number of those requiring showers are
too low, would require more time than provided for, and its backup procedures
of sending people to private facilities for showering are inadequate. It claims
that delays in detecting cases of contamination will have a public health
impact particularly in an accident with significant releases of particulates. SC
Exh. 16 at 35 (Radford, el a/.). The absence of trained medical personnel and
first-aid facilities in LILCO's plan, a lack of adequate sanitary facilities and
food or water supplies for evacuees, and inadequate sheltering for inclement
weather conditions all contribute, in Intervenors' opinion, to negative health
consequences. [d. at 36-37; NY Exh. J at 68 (Hartgen, Millspaugh). As a
consequence of the deficiencies noted, Intervenors conclude that there is no
reasonable assurance that adequate measures to protect the public can be or will
be taken at the reception centers.
The Staff indicates in proposed findings that the evidence supports LILCO's
staffing procedures and facilities as being adequate and as providing the required
reasonable assurance. Staff Proposed Findings at 33, 34, and 37. With regard
to time estimates, the Staff points out that LILCO's figures of 100 seconds per
vehicle were based on actual test trials and that Intervenors provided no empirical
basis for their estimate of 3 to 5 minutes. Similarly, allegations concerning
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evacuees' behavior were discounted on grounds that no supporting data were
supplied. See Staff Proposed Findings at 33, citing Tr. 18,029 (Saegert). Since
it concluded that LILCO's time estimates were more reasonable, it found that
staffing levels were sufficient to provide monitoring for up to 30% of the EPZ
population within the 12-hour period called for by § J.12 of NUREG-0654.
In connection with LILCO's monitoring procedure, the Staff pointed out
that Intervenors were not opposed to monitoring passengers in automobiles, but
merely pointed out certain difficulties connected with it. The Staff noted that
FEMA had not reviewed LILCO's revised plan for monitoring, but the evidence
of record was sufficient for a conclusion that, although imperfect, LILCO's
monitoring method was sufficiently accurate to be acceptable. Staff Proposed
Findings at 30. The Staff cited favorably LILCO's estimate of the number of
contaminated people requiring showering as consistent with the experience of
previous incidents. [d. at 36. The Staff noted that no regulatory requirement
exists that a certain number of people must go through decontamination within
a particular period of time. [d. at 34.
It is LILCO's contention that its monitoring method covers those areas where
contamination is most likely to be found. They contend that their procedure is
conservative in sending all persons for decontamination when any contamination
is discovered on any passenger or vehicle and that their 100-second time period
has been based on two time trials and a training session. It is also alleged that
thyroid monitoring is not likely to be useful by the time that evacuees are at
reception centers. Tr. 17,763 (Linnemann); Tr. 18,037-38 (Radford); Tr. 17,572
(Dreikorn); Tr. 17,555 (Watts).
With respect to conditions for becoming contaminated, LILCO refers to
testimony by FEMA witness Keller, and its own witness Watts, to the effect
that the most likely place to pick up contamination during evacuation was on
the hands and feet, areas of the body covered by LILCO's monitoring method.
Tr. 18,001 (Keller); Tr. 14,475-76 (Watts). There was testimony that the areas to
be surveyed in vehicle passengers were accessible with cooperation from such
persons. LILCO's Exh. 1 at 44 (Crocker, et al. Direct Testimony). And, LILCO
is also providing a separate monitoring lane for vehicles that due to their model
characteristics or number of occupants may be difficult to scan. OPIP 4.2.3,
§ 5.4.6 (February 1987 Revision). In connection with thyroid contamination,
LILCO points to the evidence that it is too late to take any preventive measures
when radioactive iodine is in the body and that New York State policy is not to
administer potassium iodide (KI) to the public. Tr. 18,037-38 (Radford); LILCO
Exh. 1 at 58 (Crocker, et al.); Tr. 18,163-64 (papile).
The Applicant alleges that traffic guides are to be placed strategically to
direct evacuees through the facilities, an information sheet will be distributed
to evacuees at the centers, EBS stations will also be broadcasting pertinent
information, stalled vehicles will be simply pushed out of the way so as to avoid
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obstructions, and these procedures will assist LTI..CO in meeting its monitoring
schedule time. Tr. 18,023-28 (Saegert); LTI..CO Exh. 1 at 47 (Crocker, et
al. Direct Testimony); Tr. 17,621 (Crocker); Tr. 17,718 (Mileti); see LTI..CO
Proposed Findings at 52-54.
On the question of registration procedures, LTI..CO claims that its recordkeeping of full details on individuals going to decontamination trailers and
limited recordkeeping on noncontaminated passengers in vehicles is adequate
and in keeping with FEMA testimony that detailed information for evacuees
not contaminated is not needed. Tr. 18,274-76 (Keller). If necessary, LTI..CO
testimony states, communication with people in noncontaminated groups can
be made through license plate numbers or announcements in newspapers and
radios. LTI..CO Exh. 1 at' 47 (Crocker, el al. Direct Testimony); Tr. 17,715
(Dreikorn). LILCO also contends its monitoring equipment (Eberline RM-14)
is a tested and reliable instrument that has been used by industry and also
during adverse weather conditions. Tr. 18,435 (Keller); Tr. 17,597-99 (Watts,
Dreikorn). LTI..CO also states that there is no requirement for medical personnel
to be available at reception centers, that individuals will only be there for a
short - IS-minute - period of time and most of those monitored will not even
get out of their vehicles. LILCO Exh. 1 at 54-55, Attach. T at 27 (Crocker,
et al. Direct Testimony). LILCO's testimony indicates that 20% of the EPZ
population can be monitored in about 6 hours and 46.6% in about 12 hours.
LTI..CO Exh. I, Attach. Tat 26-27 (Crocker, el al. Direct Testimony); LTI..CO
Exh. 26 at 5 (Lieberman Rebuttal Testimony); Tr. 17,728 (Watts); Tr. 17,744
(Dreikorn).
LTI..CO contends that it has gone beyond the regulatory requirements of
Criterion J.12 in establishing several backup procedures in the event that accident
conditions require them. These include increasing the number of monitoring
stations from 63 to 140 and bringing in additional monitors from INPO and
other federal and private sources. As a secondary backup, as noted, LTI..CO
proposes the alternative of monitoring only the driver or passenger who comes
from a different location' and anyone else requesting a scan, and finally, as
a last alternative, to advise evacuees to proceed to their ultimate destinations
to take showers, change clothes, bag old ones and then return for monitoring
at a later time if desired. LTI..CO Exh. 1 at 53, 59 (Crocker, el at. Direct
Testimony); Tr. 17,664-65 (Dreikorn). This later procedure, it is claimed, is
consistent with federal guidance in a draft EPA manual (Ch. 7, June 27, 1986).
Also see Tr. 17,739 (Watts).
LTI..CO indicates that its more extended method for monitoring bus evacuees
who are standing is designed to accommodate the fact that they will be coming
from different places, will be bussed to several different transfer points, and will
possibly encounter exposure to cross-contamination while on the buses. This
would, in LTI..CO's view, increase chances that isolated spots of contamination
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might not be detected if monitored in the same way as passengers in private
vehicles. Lll.CO Exh. 1, Addendum (Crocker, et al. Direct Testimony);
Tr. 17,573 (Dreikom). Lll.CO contends that having the bus evacuee monitoring
station at the center (Hicksville) which is also the locale for the LERO Family
Relocation Center is not a problem since only a few hundred family members
are expected at the center and the two functions are located in different areas
of the facility. Lll.CO Exh. 1, Attach. J (Crocker, et al. Direct Testimony);
Tr. 18,434 (Keller).
It is contended by Lll.CO that the monitoring procedures for vehicles is
adequate since driving through a radioactive plume or picking up contamination
after a plume has passed would result in contaminates being on the hood or
whecl well of the vehicles. Tr. 17,557-58 (Dreikorn, Watts). With respect to
monitoring the inside of vehicle trunks, Lll.CO does plan to accomplish this if
any contamination is found on the vehicle or its passengers. Lll.CO Exh. 1 at
46 (Crocker, et al. Direct Testimony).
In connection with decontamination procedures, Lll.CO plans to have available eight to ten workers at each trailer. [d. at 58. Lll.CO contends that there is
no regulation or guidance requiring any particular capacity for decontamination
of the public and that its estimate of 10% has not been challenged by any facts.
See id. at 57; Tr. 17,683-84 (Watts); Tr. 17,686-88 (Linnemann); Lll.CO Proposed Findings at 67-69. Lll.CO also contends that its centers have adequate
capacity to shelter evacuees, and plans exist for providing additional sanitary
facilities, if required, as well as blankets and supplies. See Lll.CO Proposed
Findings at 69-70.

Board Decision
The regulatory standards and criteria applicable to appropriate procedures
for the monitoring of contamination in nuclear incidents are set forth in 10
C.F.R. § 50.47(b)(lO) and NUREG-0654 § J.12.
Intervenors challenge every phase of Applicant'S monitoring plan including
the adequacy of its proposed monitoring method for vehicles, their occupants and
bus passengers, staffing requirements and monitoring time, the decontamination
process, registration procedures,. backup monitoring provisions, utilization of
the Hicksville center for dual functions, and the monitoring equipment to be
utilized. We treat below, in turn, the sufficiency of Lll.CO's undertaking to
meet NRC's regulatory prescriptions in these areas.
The controversy over Lll.CO's monitoring method centers around whether a
scan of the selected parts of the body - head, shoulders, hands, and fect - will
miss other areas of possible contamination and whether monitoring of people
in vehicles would result in improper scanning and inaccurate results. Lll.CO's
revised provisions for scanning evacuees was designed to overcome deficiencies
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in its previous method that. in monitoring only the hands and areas around
vehicle and driver, did not receive a favorable review from FEMA. Although
there is no uniform method required for a monitoring operation, the evidence of
record is convincing that medically significant contamination would be unlikely
unless it were picked up by the hands and feet. both of which will be scanned by
LILCO's procedures. The probabilities of major contamination going undetected
on parts of the body or vehicles other than those to be monitored are too low
for us to conclude that LILCO's scanning methods are inadequate. And even
though FEMA had not been able to review LILCO's February 1987 revision
prior to providing testimony at the hearing, its witness (Keller) testified that the
Applicant's monitoring method would most likely detect contamination picked
up in the most realistic scenarios, that is, people evacuating through a plume
or just after a plume had passed before evacuation. Although the Board would
have preferred to have FEMA's review of LILCO's revised procedures in the
record, the weight of the evidence indicates that there is nothing unworkable or
fundamentally wrong with its current monitoring proposal. FEMA's witness did
testify that any local contamination would probably be picked up from contact
with previously contaminated objects but that such contamination would not
likely be medically significant. See FEMA Exh. 2 at 19; Tr. 18,395-400 (Keller).
Although LILCO's method of monitoring occupants in vehicles does pose
some physical awkwardness, we cannot conclude that individuals seeking monitoring assistance would not cooperate with instructions from monitors, nor can
we conclude that its time estimate of 100 seconds per vehicle is erroneous.
The evidence reflects that the method was tested during two separate trials and
training session and the time estimates are based on those tests.
Intervenors' criticism that the time per vehicle must be longer was a general
assertion with no supporting evidence that it was based on a realistic trial. SC
Exh. 16 at 16; NY Exh. 1 at 23-26 (Hartgen, Millspaugh). Actual monitoring
time may vary and is not precisely known; however, FEMA has graded an
exercise based on 90 seconds per individual albeit without enthusiasm for the
accuracy of that number. Tr. 18,42()"21 (Keller). According to FEMA, high
levels of radiation can be found by monitors in less than 90 seconds, while
low levels may require 90 seconds or more to detect. Tr. 18,391-92, 18,420
(Keller). The monitoring time varies inversely with the radiological threat to
public health and safety. Tr. 18,391·93 (Keller). LILCO's time trials show
that about 100 seconds are required on an average, but when variation from the
average is considered, the longest monitoring times are required to detect the
least significant doses.
The Board concludes that monitoring time is not defined by any general
technical consensus. Neither does any law of nature govern monitoring time, and
it is evident that planning can do no more than achieve a rough approximation
to the time that might be required in practice. The dispute about monitoring
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time in this case appears to depend as much on the parties' perceived need
for meticulous measurement as on any more fundamental consideration. The
initial monitoring to be done at reception centers, however, is a population
screening process. Meticulous measurements will be done for those who are
found by the screening process to be contaminated. We infer that, in designing
the process, a practical balance must be struck between the need to detect all
low-level radiation on each individual and the need to process large numbers of
individuals. In monitoring, however, it is the least doses (those near background)
that require the most search time to detect, while larger, more health-threatening
doses can be found quickly. Under those circumstances we conclude that more
total dose can be saved by a monitoring strategy that favors processing large
numbers of people than by one that favors meticulous searches for small amounts
of radiation on each individual in the initial screening.
The Board cannot confidently endorse the precision or accuracy of any particular average monitoring time because the record reflects little empirical basis
and no technical consensus to support it. There is no basis for thinking, however,
that LILCO's planning choice of 100 seconds per vehicle and occupants was
biased or that it struck the balance between individual and population imperatives improperly. We therefore accept its estimate of 100 seconds as reasonable.
Although uncertainty persists, there is no significant remaining opportunity to
reduce projected doses to the public by adopting Intervenors' longer monitoring
times or by requiring further refinement of LILCO's monitoring time estimates.
The testimony in the record from Intervenors did not erode LILCO's time
estimates in any substantial way, and Intervenors' own estimate of 3 to 5 minutes
per vehicle is not based on testing procedures, but more on unverified claims that
delays will be caused by vehicle breakdown, behavioral problems, and operator
fatigue. LILCO's response to the latent potential of these problems is answered
satisfactorily in the Board's view, by its answer that any vehicles breaking down
will be simply moved out of the path, behavioral problems will be minimized by
supplying adequate public information, and inspector fatigue will be alleviated
by having available an excess number of monitors.
The State expressed concern that the reception center sites are small and
filled with obstructions, which will cause slow traffic circulation within the
sites and lengthen the time needed for processing. NY Exh. 5 at 55 (Hartgen,
Millspaugh). LILCO agreed that improvements are needed at the centers and has
made or commits to make changes that eliminate the State's concerns. These
include widening of a gate at Bellmore, removal of debris from reception center
sites, and plans to remove cars and equipment stored on site before evacuees
arrive. LILCO Exh. 26 at 35-36 (Lieberman); Tr. 17,646-49 (Crocker). The
Board concludes that LILCO's response is adequate.
The adequacy of staff for any monitoring procedure is, of course, dependent
on the number of people that can be monitored in a given period of time. Based
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on LILCO's time estimates for monitoring, the validity of which we accept here,
LILCO calculates it can monitor, with three personnel at each station, 20% of
the EPZ population within about 6 hours. We can find no miscalculation in
LILCO's figures and conclude that both its staffing arrangements and monitoring
method meet NRC's regulatory standards and criterion.
As a final note on LILCO's monitoring method, it is apparently Intervenors'
position that, since a whole·body scan is a preferred method for the detection
of contamination, NRC's regulations, which Jook to prudent risk-reduction
measures, require that method if it can be accomplished. We disagree. Planning
standards and criteria are developed on the basis of selecting reasonable, but
effective, protective response actions, and the requirement in monitoring is
simply a capability to monitor all EPZ residents and transients arriving at
reception centers within a 12·hour period. No requirement exists, that we are
aware of, that dictates that a different, even if better, method of detection must
be installed even if it is available. This would be particularly valid, where, as in
the present case, no substantial deficiencies are present in the system proposed
and where further detailed monitoring of all passengers occurs if a vehicle or
anyone in it is found to require decontamination.
The Intervenors also challenge the scanning procedure scheduled for bus·
carried evacuees at the Hicksville Center, stating that a whole-body scan was
required here too. LILCO plans contemplate a total of twenty-four monitors
who will scan each bus passenger standing in the same area as those in private
vehicles plus doing an X pattern front and back. This is in recognition that such
passengers will come from different places of origin and may have been exposed
to cross-contamination while on the buses. The time period estimate is 60
seconds per passenger, and 11,080 people (8% of EPZ winter-time population)
are expected to be monitored well within the 12-hour-period standard - about
7.7 hours - ofNUREG-0644 § J.12. It is apparent to the Board that Intervenors'
objection in this area, where it submitted no testimony, must fail as it does in
the area of passengers on private vehicles. The basis of Intervenors' argument
again is the limited method of LILCO's scanning procedures as opposed to
a full-body scan, as well as the time period allocated for LILCO's preferred
method. For substantially the same reasons discussed in connection with
scanning of passengers and private vehicles, we find no deficiencies in LILCO's
bus-monitoring procedures. Nor do we detect any difficulties with assigning bus
passengers to the Hicksville Center, the facility programmed to accommodate
LERO family members. The testimony indicates that several hundred family
members will congregate at Hicksville, a small percentage of those who would
be requiring monitoring or decontamination, and they would be segregated,
after monitoring, to a place separated from the monitoring and decontamination
facility operations. We are persuaded also by FEMA's testimony that the
adequacy of all reception centers will be evaluated in a future exercise, and
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that the two functions discussed here should not have a negative impact on each
other.
LILCO's decontamination process calls for remonitoring and decontamination
of all evacuees sent to any of the four trailers located at three reception center
sites. Each trailer contains wash basins and showers, separated to accommodate
males and females, and separate dressing areas. There are eight to ten LERO
workers planned for assisting in the monitoring and decontamination activities
at each trailer. Intervenors' objection to LILCO's decontamination process
principally concerns the number of people who may require showering. LILCO
has provided showers to handle 10% of 32,000 evacuees (planning-basis number)
over the proscribed 12-hour period at a rate of 15 minutes for showering and
subsequent monitoring. It appears evident that this number is more than adequate
based as it is on 32,000 evacuees being contaminated, a highly unlikely number.
The testimony of LILCO's and FEMA's witnesses agree and is convincing
that experience demonstrates that the vast majority of people contaminated
do not require a full shower, with simple washing effective to remove most
contamination.
With regard to other matters raised as objections to LILCO's decontamination
procedures, the record is adequate with respect to arrangements providing
solutions to the adequacy of facilities for those waiting to be decontaminated, the
availability of sanitary facilities and other supplies that may become necessary.
The Applicant has provided several backup procedures for monitoring and
decontamination, to be implemented in the unexpected event that the number
of evacuees arriving at reception centers exceeds the planning basis. As noted,
supra, these range from increasing the number of monitoring stations, to adding
more monitors from government and private agencies, to restricting monitoring
only to drivers of vehicles and others who come from different places of origin,
or, finally to sending people to private facilities for showering before returning
for monitoring at a subsequent time. We find no requirement that must be met
for backup procedures in emergency planning of reception centers, although we
do not discourage planning for them in the event necessity dictates there use.
However, we see no need to consider their adequacy in depth in this Decision
except to state they appear sufficient to address a larger-than-planned evacuee
population if one should develop.
In regard to LILCO's registration procedures, the Applicant'S plan to record
full details of only those going through the decontamination process is criticized
by Intervenors as too limited. In their view, registration names of everyone
monitored is necessary to protect public health and safety, arguing that all other
plans in FEMA's Region II require these data. The FEMA testimony, which
we consider persuasive on this issue, is to the effect that detailed information
on those not contaminated is not needed. It is needed only for those going
through the decontamination process. It appears to the Board that LILCO's
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plan to contact noncontaminated individuals, if necessary, through license plates
or public service announcements, would more than provide for the unusual
event where subsequent communication would be required. LILCO's planned
registration procedure is adequate in the Board's judgment.
There are several other areas - lack of medical personnel, thyroid contamination, and monitoring equipment - in LILCO's monitoring procedures that
raised Intervenors' skepticism. One contention is that the lack of organized
medical personnel at reception centers constitutes a defiCiency in LILCO's plan.
It is not clear to the Board how medical personnel would be helpful at a reception center that basically acts as a screening station to identify those who
might require further medical attention. Other regulatory standards and criteria
call for reception hospitals to be available to treat severely contaminated individuals, but for most of those arriving at reception centers, the stay will be brief
and the washing to remove contamination will be adequate. Where it is not,
the reception hospitals with existing radiation treatment equipment will be the
place where medically trained personnel will be available and required.
Intervenors' argument that thyroid monitoring for everyone, not just those
found contaminated, should be included in LILCO's plan is based on their belief
that thyroid contamination pOses a substantial threat to public health and safety
and can be easily monitored to provide some treatment protection for some of
those contaminated. The fact is that neither federal nor New York State standards
require thyroid monitoring, and the use of potassium iodide (KI) for treatment
is controversial. According to testimony in the record, if radioactive iodine is
already in the body, it is essentially too late to take protective measures, and if
monitOring is done too early, no contamination is likely to be absorbed in the
thyroid. Under those circumstances, which we believe to be probable ones, and
with the lack of any regulatory requirement, we cannot conclude that LILCO's
plan is deficient with respect to thyroid monitoring.
And finally, Intervenors refer to the potential for monitoring-equipment
difficulties as a reason for discounting LILCO's monitoring time estimate of
100 seconds. The record amply demonstrates that the equipment planned for
monitoring use, the Eberline RM-14, is simple to use and its reliability has
proven itself under various conditions in other nuclear plants. There is also
uncontradicted testimony that the alarm on the RM-14 was available and working
satisfactorily during training sessions. The Board finds no deficiency with regard
to LILCO's monitoring equipment
In light of the foregoing, the Board concludes that LILCO's Plan for
registering, monitoring, and decontamination of evacuees during a radiological
accident and its facility arrangements are adequate to meet the requirements of
NRC's regulatory standards' and criteria.

563

S.

Zoning Issues

In proposed findings, LILCO and the Governments refer to the applicability
of local zoning ordinances and Town Resolutions on the use of three LILCO
facilities as radiological emergency reception centers. The parties agree that
the Towns of Hampstead, North Hampstead, and Oyster Bay (the centers' situs)
adopted resolutions declaring LILCO's proposed use of these facilities to be in
violation of their respective zoning laws. The Board has been provided with a
certified copy of these resolutions by the Governments. The two parties also
attest that the Town of Hampstead has an action pending in the State Supreme
Court of Nassau County requesting injunctive relief against LILCO in using the
Bellmore Center as a reception center.
In all, LILCO asks the Board to find that the Town Board's Resolutions
have no conclusive legal status on grounds that there were irregularities in
local hearing procedures, that the Towns lack enforcement authority, and finally
that the prospective nature of any zoning violations present no current litigable
problem. The Applicant also suggests that the Board defer to the State Courts
as the proper forum for construing the applicability of local zoning laws and
asserts that due process would be denied LILCO by Board enforcement of local
government resolutions since no opportunity for a hearing on the issue had been
provided. Finally, LILCO alleges that federal law preempts the town resolutions
and, that in any event, application of the "realism" principle enumerated in CLI86-13, supra, would ensure that officials would make proper arrangements to
overcome any legal zoning obstacles during an emergency. LILCO requests
Board certification of the preemption issue to the Commission if the Board's
rulings are adverse to its position.1 4
The Governments, citing New York State law granting zoning power to
the towns, cities, and villages of New York, urges the Board to take official
notice of the Town Resolutions and provide them with the same respect we did
earlier in regard to a New York State Supreme Court decision on legal authority
issues. See Governments' Proposed Findings at 181 n.40. In the Governments'
view, since town boards have the authority to determine in the first instance
the validity of land uses within their borders, and have so determined here,
there is no necessity for us to await the outcome of a New York State Court
decision for interpretation of local zoning laws and their applicability to the
facts herein. LILCO having failed to apply for a zoning variance with any of
the three local jurisdictions or not having received a State Court ruling favorable
to its proposed use of the property, the Governments conclude that we must find
LILCO's reception centers inadequate to meet NRC regulations. With regard to
the preemption issues, the Governments cite judicial authority previously relied
14ULCO Proposed Fmdings at 118·19; Reply to Governments' Fmdings at 61·16.
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on by the Board, (pIO, LBP-85-12, supra, 21 NRC at 904), and allege that
neither the agency's organic statute nor NRC regulation preempt local zoning
laws. See Governments' Proposed Findings at 182-84. On the applicability
of CLI-86-13 to the matter here, the Governments claim that a "best-effort"
response under these circumstances cannot be construed to legalize an activity
illegal under local zoning laws. In our Decision, below, we have not considered,
as appropriate, Intervenors' request of October I, 1987, to respond to LILCO's
Reply Findings. See 10 C.F.R. § 2.754(a)(3).

Background
The issue of possible violations of local zoning ordinances by the proposed
use of LILCO's facilities as reception centers was first brought to the Board's
attention in a January 22, 1987 pleading of the Intervenors. In a motion
for reconsideration of a Board Order on a discovery and hearing schedule,
Intervenors suggested that a hearing on the remanded reception center issues
be held in abeyance pending some statement from LILCO on a possible
substitution for its reception center facilities. The abeyance was required, in
the Governments' view, by receipt of notice from two towns that the proposed
use of the Bellmore and Roslyn facilities were in violation of town zoning
laws. We ruled then that violations of local zoning ordinances are matters to be
adjudicated in a State Court and, pending such a ruling, we delayed any decision
on the issue until all other issues were resolved. See Board Memorandum and
Order, February 9, 1987 (unpublished). In the closing minutes of the hearing
on the reception center issue, however, the Board and parties were put on notice
by Governments' counsel that they intended to fIle a pleading dealing with the
legality of the use of LILCO reception centers. After discussion among the
parties and the Board on whether such a pleading would be considered, the
Board stated that it would be bound by its previous Order, supra, and would
evaluate any problems raised by the pleading at the time it was submitted.
See 'fr. 19,243. Both the Applicant and Intervenors have now submitted their
contentions on this matter in the context of proposed findings and conclusions
oflaw.
The Staff made no reference to the issue in its proposed findings of facl

Board Decision
The Board experiences difflculty here in evaluating the Governments' arguments in the context of proposed findings of fact and conclusions of law.
Although set forth in form as a legal issue which the Board had previously
deferred, the Governments would have us dispose of LILCO's reception center
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program by taking official notice of the three Town Resolutions and providing
them with immunity against confrontation by other parties in the proceeding.
This we are not permitted to do. Although the Board is authorized to take official notice of facts such as certified acts of government bodies, parties obviously
affected are entitled under 10 C.F.R. § 2.743(c) to an opportunity to confront the
facts noticed. That opportunity is not available through the vehicle of proposed
findings submitted to the Board.
RlIlowing are the dates where relevant events connected with the Town
Resolutions occurred:
• January 14, 1987: Board Order establishing discovery and hearing
schedule on reception center issues.
• January 22, 1987: Governments' motion requesting a hearing delay
on basis of Town actions giving notice that Bellmore and Roslyn
reception centers would violate local zoning laws.
• February 4 and 9, 1987: Board Orders denying Governments' motion and stating it would delay making a decision to see if a State
Court ruling on the zoning matter was obtained.
• June 30-July 30, 1987: Eleven days of hearing on reception center
issues with no evidence submitted on Town Board resolutions.
• June 9, 23, and 30, 1987: Town Boards of Hampstead, Oyster Bay,
and North Hampstead adopt resolutions finding LILCO's proposed
use of Bellmore, Hicksville, and Roslyn properties as violations of
Building Zone Ordinances.
• July 30, 1987: Governments indicate on final day of hearing their
intention to submit motion on zoning maUer.
• August 14, 1987: Town of Hampstead files suit to enjoin LILCO
from using Bellmore property as a reception center.
The Board is not persuaded by the Governments' contention that the Town
Government Resolutions can stand procedurally on an equivalent footing with
a New York State judicial decision. That argument has no substance where
the Applicant has not had an opportunity to present its side of the issue. The
Board is being asked to rule in the Governments' favor on an issue that has
no foundation in the record and that other parties have had no opportunity to
confront.
We decline to take official notice of the Town Resolutions. The facts
concerning the validity of the resolutions are not indisputable, and the issue
surfaced here on the reception center controversy could have been raised
substantively prior to the close of the record. As we have stated, the basic
question on zoning use is now before the State Courts, which is the proper
forum for the adjudication of local zoning controversies. We see no reason to
act contrary to the intent of our Order of February 9 which was to delay any
decision on the matter to ascertain whether a proceeding were to be undertaken
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in a State tribunal. Such an action has now commenced. In the event a Court
decision is made that is adverse to LILCO's position, the subject can be brought
to the Board's attention by any party with the filing of proper motions under the
Commission's Rules of Practice.
Although a request to take official notice of a Government action can be
raised at any time and we do not view it favorably here, we possibly might
alternatively consider the Governments' contention as a motion for summary
disposition of the issue. However, even if viewed in that form, such a motion
could not be successfully maintained in view of LILCO's challenge of its validity
and legal conclusiveness. These are material issues that would require litigation.
See Applicant's Reply to Governments' Proposed Findings at 70-72.
Although alleged local zoning violations have not been litigated in this
proceeding to date, it is possible that a decision by the New York State Courts
on the issue may impact the reception center issue. However, the dimensions
of any such impact are not before us now and we refrain from any speculation
in that regard.

Board Conclusions
The foregoing sets forth the Board's findings of fact. Based on these findings,
and upon consideration of the entire evidentiary record in this proceeding,
the Board makes the following conclusions of law: the Applicant's planning
basis, traffic plan, reception center locations, monitoring, registration, and
decontamination procedures, staffing plans, and provisions for handling evacuees
are adequate and satisfy the NRC's regulatory standards and criteria of 10
C.F.R. § 50,47(b) and NUREG-0654 § TIJ.12.
ORDER
On the basis of the foregoing findings of fact, conclusions of law and opinion,
and the entire record, it is this 9th day of May 1988, ORDERED:
1. The issues remanded by the Appeal Board in ALAB-832, issues raised
by Intervenors, and a population planning-basis issue are resolved in favor of
the Applicant as described in this Decision.
2. In accordance with 10 C.F.R. §§ 2.760, 2.762, 2.764, 2.785, and 2.786,
as amended, this Partial Initial Decision shall become effective immediately and
will constitute, with respect to the matters resolved herein, the final decision of
the Commission thirty (30) days after issuance hereof, subject to any review
pursuant to the above-cited Rules of Practice. Any party may take an appeal
from this Partial Initial Decision by filing a Notice of Appeal within ten (10)
days after service of this Decision. Each appellant must file a brief supporting
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its position on appeal within thirty (30) days after filing its Notice of Appeal
(forty (40) days if the Staff is the appellant). Within thirty (30) days after the
period has expired for the filing and service of the briefs of all appellants (forty
(40) days in the case of the Staff), a party who is not an appellant may file a
brief in support of, or in opposition to, any such appeal(s).
THE ATOMIC SAFETY AND
LICENSING BOARD
James P. Gleason, Chairman
ADMINISTRATIVE JUDGE
Dr. Jerry R. Kline
ADMINISTRATIVE JUDGE
Frederick J. Shon
ADMINISTRATIVE JUDGE
Dated at Bethesda, Maryland,
this 9th day of May 1988.
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NUCLEAR REGULATORY COMMISSION
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Sheldon J. Wolfe, Chairman
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Docket Nos. 50-361-0L
50-362-0L
(ASLBP No. 87-538-06-0LR)

In the Matter of

SOUTHERN CALIFORNIA EDISON
COMPANY, st sl.
(San Onofre Nuclear Generating
Station, Units 2 and 3)

May 9,1988

After considering and approving the stipulation of the parties wherein, among
other things, the Intervenor declined to request a hearing following a remand
by the Commission, and upon consideration of the showing presented by the
Licensees and the evaluations of the NRC Staff and FEMA with respect to
emergency medical arrangements, in this Order the Licensing Board concludes
that there is reasonable assurance that adequate measures to protect the public
in the event of a radiological emergency at San Onofre 2 and 3 have been taken.

ORDER
(Resolving Remanded Medical Services Issue)
The Board has reviewed and considered the Interim Findings issued by
FEMA on or about November 19, 1987. Said findings evaluated medical
arrangements at San Onofre 2 and 3 in conformance with FEMA guidance
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set forth in Guidance Memorandum MS-l, Medical Services. The Board
has also considered the findings of reasonable assurance of adequate safety
set forth in NRC Staff Memorandum of November 19, 1987, issued by the
Director, Division of !{adiation Protection and Emergency Preparedness, Office
of Nuclear Reactor Regulation. Finally, the Board has considered and approved
the Stipulation (the attached copy excludes the parties' proposed order) of the
parties, including Intervenor GUARD, wherein GUARD declines to request a
hearing following the Commission's Remand Order of September 12, 1986.

FlNDINGS OF FACT
On the basis of the foregoing, this Board finds that:
(1) The purposes of the Commission's Remand Order have been fulfilled,
and further proceedings on the medical services issue are not necessary; and
(2) Based on the Board's review of Licensee's submittals and the evaluations by FEMA and NRC Staff, the Licensees have satisfied the requirements of
10 C.F.R. § 50.47(b){l2) and there exists reasonable assurance that, with respect
to emergency medical arrangements, adequate measures to protect the public in
the event of a radiological emergency at San Onofre Units 2 and 3 have been
taken.

CONCLUSIONS OF LAW
Upon consideration of the showing presented by Licensees and the evaluations
by NRC Staff and FEMA with respect to emergency medical arrangements, there
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is reasonable assurance that adequate measures to protect the public in the event
of a radiological emergency at San Onofre Units 2 and 3 have been taken.
THE ATOMIC SAFETY AND
LICENSING BOARD

Sheldon J. Wolfe, Chairman
ADMINISlRATlVE JUDGE
Elizabeth B. Johnson
ADMINISlRATIVE JUDGE
Cadet H. Hand, Jr.
ADMINISlRATIVE JUDGE
Dated at Bethesda, Maryland,
this 9th day of May 1988.
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

In the Matter of

Docket Nos. 50-361-0L
50·362·0L

SOUTHERN CAUFORNIA EDISON
COMPANY, ef al.
(San Onofre Nuclear Generating
Station, UnIts 2 and 3)

STIPULATION :A-NB-PR9POSEB-GRDER RE
REMAND OF MEDICAL SERVICES ISSUE
DAVID R. PIGOIT
CATHERINE K. O'CONNELL
ORRICK, HERRINGTON & SUTCLIFFE
600 Montgomery Street
San Francisco, California 94111
Telephone: (415) 392·1122
CHARLES R. KOCHER
JAMES A. BEOLEITO
SOUTHERN CALIFORNIA EDISON
COMPANY
P.O. Box 800
2244 Walnut Grove Avenue
Rosemead, California 91770
Telephone: (818) 302-1212
Attorneys for Licensees
Southern California Edison Company,
San Diego Gas & Electric Company
City of Anaheim, California and
City of Riverside, California
Dated:

March 22, 1988
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I.

BACKGROUND

During the course of the operating license proceeding for the above-captioned
power plant, San Onofre Nuclear Generating Station, Units II and III (San Onofre
2 & 3) the Nuclear Regulatory Commission (Commission) was called upon to
interpret 10 C.P.R. 50.47(b)(12) relating to arrangements for medical services as
applied to individuals, including members of the general public. In CLI-83-1O,
17 NRC 528 (1983) the Commission determined that the "arrangements ••. for
medical services" requirement was satisfied by the development of an inventory
of medical facilities available in the area of the planL In GUARD v. NRC, 753
F.2d 1144 (D.C. Cir. 1985) the court found the Commission's interpretation of
the regulation was not reasonable and remanded the issue to the Commission
for further proceedings.
The Commission, in turn, issued its Remand Order of September 12, 1986,
turning the proceeding to this Atomic Safety and Licensing Board (Board).
The Commission directed further proceedings be held once the NRC Staff had
developed a detailed generic guidance with respect to 10 C.P.R. 50.47(b)(12).
Subsequent to the Commission's Remand Order of September 12, 1986,
the Federal Emergency Management Agency (FEMA), in coordination with
the NRC Staff, issued Guidance Memorandum MS-l, Medical Services (MS1). That document provided interpretation and clarification of requirements
contained in 10 C.F.R. 50.47 (b) (12) and the then-existing associated guidance
found in NUREG-0654/FEMA-REP-l, Revision 1, relating to medical services
for members of the general public in the event of an emergency.
On January 13, 1987, the Atomic Safety and Licensing Board issued its Order
requiring Licensees to submit their showing of implementation of the upgraded
emergency medical requirements to the Board, parties, and FEMA by July 1,
1987.
On or about June 29, 1987, there was submitted to the Board and served
on aU parties "Licensee' SubmiUal re Emergency Medical Services (10 C.F.R.
50.47(b)(12)."
Subsequently, on or about November 19, 1987, FEMA issued its Interim
Finding which reviewed Licensees' implementation of MS-l at San Onofre 2 &
3. The FEMA conclusion stated
There is reasonable assurance that the plans for medical services for members of the general
public who may be contaminatedlinjured as a result of a radiological emergency at the San
Onofre Nuclear Generating Station are adequate and can be implemented as demonstrated
in the exercise.

In a memorandum of November 19, 1987, by Frank J. Congel, Director,
Division of Radiation Protection and Emergency Preparedness, Office of Nuclear
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Reactor Regulation, the NRC Staff issued its finding that "regarding offsite
medical services at San Onofre, the Staff finds that there is reasonable assurance
that adequate protective measures can and will be taken in the event of a
radiological emergency."
The FEMA and NRC Staff evaluations were distributed to the Board and all
parties by letter to the Board of November 23, 1987, from Benjamin H. Vogler,
Senior Supervisory Trial Attorney within the Commission.
On December 12, 1987, the Board conducted a telephone conference with
all parties, specifically including the attorney for Intervenor GUARD, Charles
E. McClung, Jr.
Mr. McClung advised the Board that based on Licensees' submittal and the
results of NRC Staff and FEMA appraisals, Intervenors do not desire to raise any
further issues with respect to Licensees' compliance with 10 C.F.R. 50.47(b)(12).
ll.

STIPULATION

Based on the foregoing facts, it is hereby stipulated, by and between the
parties hereto, through their respective undersigned attorneys, that:
1. The Parties hereto have reviewed the relevant documentation on this
record concerning Licensees' compliance with 10 C.F.R. 50.47(b)(12) including Licensees' submittal of June 29, 1987, and FEMA's Interim Finding of
November 19, 1987.
2. Intervenors GUARD, et al., do not request a hearing on the issue of
whether Licensees have met the requirements of 10 C.F.R. 50.47(b)(12).
3. The Board may issue its decision on whether Licensees have complied
with 10 C.F.R. 50.47(b)(12) based on the existing record, including prior
submittals of Licensees and NRC Staff/FEMA.
Dated:

March 23, 1988

DAVID R. PIGOIT
CATHERINE K. O'CONNELL
ORRICK, HERRINGTON & SUTCLIFFE
600 Montgomery Street
San Francisco, California 94111
CHARLES R. KOCHER
JAMES A. BEOLEITO
SOUTHERN CALIFORNIA EDISON
COMPANY
P.O. Box 800
2244 Walnut Grove Avenue

574

Rosemead, California 91770
Telephone: (818) 302-1212

By: __________________________
David R. Pigott
Attorney for Licensees
Southern California Edison Company,
San Diego Gas & Electric Company
City of Anaheim, California
City of Riverside, California

Dated:

March 31, 1988 NUCLEAR REGULATORY
COMMISSION STAFF

Benjamin H. Vogler
Senior Supervisory Trial Attorney

Dated:

March 24, 1988. CHARLES E. McCLUNG, JR.
FLEMING, ANDERSON, McCLUNG & FINCH
24012 Calle de la Plata, Suite 330
Laguna Hills, CA 92653

Charles E. McClung. Jr.
Attorney for Intervenors
GUARDE, et al.
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION
ATOMIC SAFETY AND UCENSING BOARD PANEL
Before Administrative Judges:
Charles Bechhoefer, Chairman
Dr. George C. Anderson
Frederick J. Shon

In the Matter of

Docket No. S0-409-0l
(ASlBP No. 78-3G8-0S-0l)
(FTOl Proceeding)

DAIRYlAND POWER COOPERATIVE
(laCrosse Boiling Water Reactor)

May 13, 1988

In a proceeding involving an application to convert a provisional operating
license to a full-term operating license, in which the Applicant has shut down
the facility and has submitted a proposed decommissioning plan to the NRC,
the Licensing Board dismisses the remaining unresolved safety contentions,
authorizes conversion of the provisional license to a full-term "possession only"
license, and grants the Applicant's motion to terminate the proceeding.

RULES OF PRACTICE:

MOTIONS

A motion that as not been opposed by any party may be granted on procedural
grounds. 10 C.F.R. §2.700.

RULES OF PRACTICE:

RENEWAL OF LICENSES

Where a licensee has made timely application for renewal of a license
authorizing activities of a continuing nature, the existing license will not be
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deemed to have expired until the renewal application has been finally determined.
10 C.F.R. § 2.109.

RULES OF PRACTICE:

JURISDICTION OF BOARDS

In considering a full-term operating license, a licensing board's authority
with respect to safety and environmental issues is limited to resolving those
matters put into controversy by a party, unless the board should determine that
a serious safety or environmental matter exists. 10 C.F.R. § 2.760a.

NEPA:

ENVIRONMENTAL IMPACT STATEMENT (NEED)

The decommissioning of a reactor requires the preparation of an environmental impact statement. 10 C.F.R. § 51.2O{b)(5).

NEPA:

LONG-TERM STORAGE

The Commission has made a generic determination that the storage of spent
fuel for at least 30 years beyond the expiration of reactor operating licenses will
result in no significant environmental impact and, accordingly, no environmental
review need be taken of the storage of spent fuel in reactor storage pools after
the cessation of reactor operation. 10 C.F.R. § 51.23.

RULES OF PRACTICE:
APPLICATION

WITHDRAWAL OF LICENSE

Withdrawal of a license application after issuance of a notice of hearing may
be "on such terms" as the licensing board may prescribe. 10 C.F.R. § 2.107(a).

MEMORANDUM AND ORDER
(Motion to Terminate Proceeding)
On February 19, 1988, Dairyland Power Cooperative (Applicant or DPC)
filed a motion to terminate this proceeding. On March 10, 1988, the NRC
Staff filed an answer in support of this motion. The Intervenor, Coulee Region
Energy Coalition (CREC), has not responded. 1 For the reasons set forth, we are
1The Applicant initially .erved its motion on CREC at an inco=t address. The Staff served its resp<ll1$e to the
correct address (insofar as is renected by the Board·. records). Upon telephone request from the Board Olairman.
the Applicant agreed to rc·serve the Intervenor at the correct address. More than 30 days has cIapsed fran the
(Colllinued)
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granting the Applicant's motion, subject to a condition. If any party objects to
this condition, it may file a petition for reconsideration within 10 days of the
date of service of this Memorandum and Order.
1. This proceeding involves DPC's application to convert its provisional
operating license for the LaCrosse Boiling Water Reactor (LACBWR) to a
full-term operating license. Although DPC's provisional license (No. DPR-45)
expired in February 1975 under its own terms, it has remained in effect during
the pendency of this proceeding by virtue of 10 C.F.R. § 2.109 and DPC's
timely application for a full-term license. In 1982, this Board issued a Partial
Initial Decision on environmental contentions and other questions. LBP-82-58,
16 NRC 512 (1982), aff'd, sua sponte, ALAB-733, 18 NRC 9 (1983). The
safety questions raised by the application (except for those encompassed by a
show-cause order or by an expansion of the facility's spent fuel pool storage
capacity, on which we issued other decisions2) had been deferred pending the
Staff's preparation of a Safety Evaluation Report.
On April 29, 1987, prior to the Staff's completion of that report, DPC advised
the Commission of its intent to permanently shut down and decommission
LACBWR. DPC advises us that LACBWR was shut down on April 30, 1987,
and that final defueling of the reactor was completed by June 11, 1987. In
response to an amendment request by DPC, dated May 22, 1987, the NRC Staff
on August 4, 1987, issued Amendment No. 56 to the LACBWR provisional
operating license, deleting the authority to operate the reactor and converting
the license to a "possession-only" license.3
We are further advised that on December 21, 1987, DPC submitted its
proposed decommissioning plan to the NRC' and that, on February 10, 1988,
DPC amended the application that is currently before us to delete the request to
convert the license to a full-term operating license and to amend the license
to authorize DPC to continue to maintain LACBWR in a possession-only
status during the safe storage and decontamination periods specified in the
decommissioning plan. (Neither the plan nor the amended application referenced
in this paragraph has been provided to this Board.)
date of that telephone request. Mter several attempts. the O!.irman of this Board contacted the Intervenor's
representative by telephone 00 May 12. 1988, to ascertain CREC', intereSt (if any) in the tenninatioo motioo.
CREC's representative advised that he had received the motion but had not respooded because of the lack of time
and resources for Cunha litigation. He mentioned two potential issues thlt he believed should be litigated. S ••
note 7, infra.
2 LDP_8().2, 11 NRC 44 (1980), off'd, sua SP01lU, ALAB-617, 12 NRC 430 (1980), i1l pan v«ated as moot,
ALAB-638, 13 NRC 374 (1981); LBP-81-7, 13 NRC 257 (1981), LDP-83-23, 17 NRC 655 (1983), both aff'd
sua sponte, ALAB-733, supra.
352 Fed. Reg. 32,215 (Aug. 26, 1987). The Staff made the "no significant hazards" finding of 10 C.F.R. § 50.91
in conjunction with its approval of the license amendment. The proposed finding was noticed in the Feckral
Register (52 Fed. Reg. 24,542, 24,546 (July I, 1987» and no me objected to, or provided comments 00, that
finding. The Staff provided us • copy of Amendment 56 on August 6, 1987.
4 A Notice of Opportunity for Hearing on the plan was published on April 8, 1988 (53 Fed. Reg. 11,718).
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1. DPC's motion has not been opposed by any party. Accordingly, on
procedural grounds, we could grant it. 10 C.F.R. § 2.707. However, that
action, without more, would leave DPC without a currently effective license.
Its provisional license, which was modified by Amendment 56, has expired
by its own terms and only remains in effect through the pendency of this
proceeding. Amendment 56 changed the authority granted by the license but did
not modify its expiration date or its status as a provisional license. To permit
a continuation of licensed storage of spent fuel in the reactor storage pool, as
apparently intended by DPC, we would have to authorize a full-term operating
license with operating authority limited as under Amendment 56.5
2. In considering a full-term license, our authority with respect to safety
issues is limited to resolving those matters put into controversy by a party, unless
we should determine that a serious safety matter exists. 10 C.F.R. § 2.76Oa. We
have examined the remaining proposed safety contentions previously submitted
by CREC (Nos. 3, 10, 13-17, and 25-27). CREC has not attempted to pursue any
of these contentions in the context of the proposed onsite storage of spent fuel
to be carried out by DPC under the ''possession only" license. Moreover, we are
unable to determine whether, or to what extent, CREC intends these generally
worded contentions to be applicable to activities under the "possession only"
license. Given CREC's lack of further interest in pursuing these contentions,
and perceiving no "serious safety matter" as contemplated by § 2.760a, we are
dismissing these contentions.6 Beyond that, no other safety matters regarding
the proposed termination or the proposed full-term ''possession only" license
have been raised by a party, nor are we aware of any safety matters that would
warrant our attention at this time.'
3. With regard to environmental matters, our jurisdiction is similarly defined. 10 C.F.R. §2.760a. In LBP-82-58, supra, we ruled on the environmental
questions at issue in this proceeding. Although no environmental issues bearing

5 We express no opinion with respect to whether the application for decanmissioning authority would constirute
an "application for a renewal or for a new license for the activity" authorized by the provisional license, sufficient
to keep the provisional license in effect pursuant to 10 C.F.R. §2.I09. That quc:stion becomes moot IS a result of
the order we are now issuing. In particular, however, we note that the decommissioning activities would continue
beyond the period for which I full-term license could have hem issued, and that permission for deccmrnissioning
was not sought prior to the technical expiration date of Provisional License DPR-45. Both of these considerations
raise doubt as to whether § 2.109 could be used to extend the provisional license pending consideration by NRC
of I decommissioning plan.
61n dismissing these contentions, we express no opinion on their litigability in conjunction with the "possession
only" license, or on their merits (except to the extent we are determining that they do not wamnt consideration
~ursuant to § 2.760.).
During the May 12. 1988 telephone communication between the Board Chairman and CREC', representative
(su note I, supra), the representative mentioned two issues that he believed warranted consideration. The first
involved leakage in the spent fuel pool and alleged unsuccessful attempts by the Applicant to repair such leaka. We
expect that the Staff will investigate such leakage to ascertain any safety implications. The other issue concerned
potential storage of spent fuel from other reactors in the LACBWR pool- a sirultion that could not occur without
a further license amendment and Notice of Opportunity for Hearing. Cf. UJP-80-2. supra, 11 NRC at 53-55.
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on termination or a full-term "possession only" license have been raised by a
party, one matter has come to our attention which may need resolution: the potential requirement that the Staff prepare an environmental review document for
the proposed termination and/or proposed full-term "possession only" license.
The environmental review documents are of two types: an environmental
impact statement (EIS) for actions set forth in 10 C.P.R. § 51.20, and an
environmental assessment (EA) for actions set forth in 10 C.P.R. § 51.21. EAs
must be prepared for all actions other than those for which an EIS is required
or which are categorically excluded by 10 C.F.R. § 51.22.
The decommissioning of LACBWR will require the preparation of an EIS.
10 C.P.R. § 51.20(b)(5). DPC's proposed decommissioning plan, although
submitted to NRC, is not currently before us for review. The action giving rise
to the request for termination is OPC's withdrawal of its application for a fullterm operating license and the conversion of its provisional operating license to a
full-term ''possession only" license. The Federal Register notice accompanying
Amendment 56 reflects that the Staff prepared a safety evaluation report but
not an environmental review document in connection with that amendment. 52
Fed. Reg. 32,215 (1987). The license amendment itself, however, recites that
the provisions of 10 C.F.R. Part 51 have been satisfied. We presume (although
we have not been formally advised) that the Staff regarded the amendment as
an "amendment • • • which changes a requirement with respect to installation
or use of a facility component" within the meaning of 10 C.F.R. § 51.22(c)(9)
and hence subject to a categorical exclusion.
Upon granting the Applicant's motion, OPC's application for a full-term operating license will have been "finally determined" and OPC's provisional license
will expire. 10 C.P.R. § 2.109. OPC's "new" possession-only license, the major
purpose of which is to authorize DPC to possess spent fuel, would normally
require the preparation by the Staff of at least an EA. Under the terms of 10
C.P.R. § 51.23, however, the Commission has made a generic determination that
the storage of spent fuel "for at least 30 years beyond the expiration of reactor
operating licenses" will result in no significant environmental impact and, accordingly, no environmental review need be taken of the storage of spent fuel
in reactor storage pools after the cessation of reactor operation.
The authorized exemption from environmental review of the storage of spent
fuel in reactor storage pools following the termination of reactor operation does
not appear to be indefinite or to extend for an unlimited period of time. Given
the finding in 10 C.F.R. § 51.23, we believe it is limited to onsite storage of
no more than 30 years. We assume that OPC's decommissioning plan will
be acted upon by NRC in less than 30 years. (The Notice of Opportunity
for Hearing has already been published.) As indicated earlier. such action
by NRC will require preparation of an EIS. Nonetheless, to comply with the
requirements of the National Environmental Policy Act, as implemented through
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NRC's regulations in 10 C.F.R. Part 51, we believe that (pending final approval
of decommissioning) a technical limit to the period of onsite spent fuel storage
should be imposed on the ''possession only" license. That limit, from the
standpoint of the environmental review, could be as long as 30 years but is
subject to the termination date of the full-term license heretofore sought by
DPC.
Our approval of DPC's motion (which amounts to the withdrawal of the
license application that is before us) may be "on such terms" as we may
prescribe. 10 C.F.R. § 2.107(a). We will grant DPC's motion, as long as the
''possession only" license that remains is converted to a full-term license and
limited to a period ending either with the approval by NRC of a decommissioning
plan and grant of decommissioning authority for LACBWR or the term of the
full-term license previously sought by DPe, whichever comes earlier. The fullterm license previously sought by DPC extends until March 29, 2003 - i.e., 40
years from the date of issuance of the construction authorization, and less than
30 years from the date of this Me~orandum and Order. 10 C.F.R. § 50.51;
43 Fed. Reg. 15,021 (Apr. 10, 1978); LBP-82-58, supra, 16 NRC at 515.
Because none of the parties has addressed this termination condition, we will
permit parties, if they wish to eliminate or modify the license condition we are
imposing, to file a petition for reconsideration within 10 days of service of this
Order (c[. 10 C.F.R. § 2.771).
fur the reasons stated, it is, this 13th day of May 1988, ORDERED:
1. CREC's remaining safety contentions in this proceeding (Nos. 3, 10,
13-17, and 25-27) are dismissed.
2. DPC's motion to terminate this proceeding is granted, and DPC is
granted permission to withdraw its application for full-term operating authority,
subject to the condition set forth below.
3. This termination is conditioned upon the grant by the Director, Office of
Nuclear Reactor Regulation, which grant is hereby authorized, of an amendment
to Provisional Operating License DPR-45, as amended, to convert the license
for LACBWR to a full-term operating license containing terms and conditions
similar to those governing license DPR-45, in particular those provided under
Amendment 56 which limit the license to a ''possession only" license. DPC's
''possession only" license for LACBWR is to expire on March 29, 2003, or upon
final approval by NRC of a decommissioning plan and grant of decommissioning
authority for LACBWR, whichever comes earlier.
4. A petition for reconsideration of the above termination condition may be
filed within 10 days of service of this Memorandum and Order.
5. In accordance with 10 C.F.R. §§ 2.760, 2.762, 2.764, 2.785, and 2.786,
this Memorandum and Order becomes effective upon expiration of the period
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within which petitions for reconsideration may be filed. If a petition is filed, the
effectiveness of this Memorandum and Order is suspended pending resolution of
the petition for reconsideration. This Memorandum and Order will constitute the
final decision of the Nuclear Regulatory Commission thirty (30) days following
its effective date, subject to any review pursuant to the above-cited Rules of
Practice.
6. Any party may take an appeal from this Memorandum and Order by
filing a Notice of Appeal within ten (10) days after the effective date specified
above. Each appellant must file a brief supporting its position on appeal within
thirty (30) days after filing its Notice of Appeal (forty (40) days if the Staff
is the appellant). Within thirty (30) days after the period has expired for the
filing and service of the briefs of all appellants (forty (40) days in the case of
the Staff), a party who is not an appellant may file a brief in support of, or in
opposition to, any such appeal(s). See 10 C.F.R. §2.762.
THE ATOMIC SAFETY AND
LICENSING BOARD
Charles Bechhoefer
ADMINISTRATIVE mDGE
Dr. George C. Anderson
ADMINISTRATIVE mDGE
Frederick J. Shon
ADMINISTRATIVE mDGE
Dated at Bethesda, Maryland,
this 13th day of May 1988.
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION
ATOMIC SAFETY AND UCENSING BOARD PANEL
Before Administrative Judge:
Charles Bechhoefer

Docket No. 55-60755
(ASLBP No. 87-551-02-SP)

In the Matter of

ALFRED J. MORABITO
(Senior Operator License for
Beaver Valley Power Station, Unit 1)

May 18, 1988

The Presiding Officer clarifies his Decision of April 20, 1988, LBP-88-10, 27
NRC 417, to indicate that his "direction" to the Staff to issue a license did not
preclude the Staff from making findings and determinations on certain matters
that were not in controversy in the proceeding.

MEMORANDUM AND ORDER
(Staff Motion for Clarification)
This proceeding involves the application by Mr. Alfred J. Morabito for a
Senior Reactor Operator (SRO) license for the Beaver Valley Power Station,
Unit 1. The NRC Staff had 'denied the license because of Mr. Morabito's failure
to pass both the written and simulator examinations that had been administered
to him. In a Decision dated April 20, 1988 (and served one day later, on April
21, 1988), LBP-88-10, 27 NRC 417, I determined that Mr. Morabito had passed
both the written and simulator examinations and, accordingly, "directed" that
he be issued an SRO license, subject to the standard terms and conditions that
govern such licenses.
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On May 4, 1988, the NRC Staff filed a motion for clarification of one aspect
of that Decision. On May 11, 1988, Mr. Morabito filed his response.
Specifically, the Staff seeks clarification of my direction to the Director,
Office of Nuclear Reactor Regulation (NRR), or, as appropriate, the Regional
Administrator, Region I, to issue an SRO license to Mr. Morabito. The Staff
acknowledges that the Decision is dispositive of all issues in controversy before
me (subject to Commission review on its own motion). It points out, however,
that there are other issues and requirements in 10 C.F.R. Part 55 that were not
in controversy before me and that the Director, NRR, or, as appropriate, the
Regional Administrator, Region I, must make the necessary findings on issues
not in controversy. The Staff seeks clarification on whether my "direction" could
be read as precluding the appropriate official from making those findings.
For his part, Mr. Morabito suggests that an SRO license should be issued
to him consistent with the date of the licenses for other candidates who
were examined at the same time. He states that, insofar as he was aware,
all requirements of 10 C.P.R. Part 55 were satisfied at the time the license
examination was administered. He indicates that, if a problem were to arise
with respect to matters not related to the examination, the Staff could follow
well-established procedures for cancelling the license.
The Staff is correct in reading my Decision as not precluding the appropriate
official from making the requisite findings on issues not related to the examination, such as are required under 10 C.F.R. §§ 55.1I(a) and (c) (1987). My
Decision holds only that Mr. Morabito has fulfilled the examination requirement
for an SRO license, set forth in 10 C.P.R. § 55.11(b) (1987). As Mr. Morabito
suggests, the record before me demonstrated that, prior to taking his examination, the other requirements would have to be, and had been, satisfied; and,
accordingly, after passing the examination, he was entitled to a license. See,
e.g., 10 C.F.R. § 55. 10(a)(5)-(7) (1987); Decision, LBP-88-10, 27 NRC at 447;
id., Conclusion of Law No.3, 27 NRC at 450. My "direction" related only to
the requirement in § 55.11 (b) that an applicant pass a prescribed written examination and operating test or simulated operating test In other words, it was
intended to preclude the Staff from any further regrading of the examination,
whether or not particular answers may have been contested. But it was not
intended to limit the Staff's appropriate exercise of its authority under sections
unrelated to the examination requirement, which (to repeat) was the only matter
under consideration in this proceeding.
Almost 2 years have elapsed since Mr. Morabito took his examination.
Various factors bearing upon Mr. Morabito's license eligibility, unrelated to
the examination, may have changed. Moreover, the term of the SRO license
which I directed to be issued ran from the date of issuance, not from the date
of the licenses for others who were examined at the same time. LBP-88-10,
supra, 27 NRC at 447 n.142. Contrary to Mr. Morabito's suggestion in his
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response to the Staff's motion, my "direction" was not intended to preclude the
Staff, before issuing an SRO license, from taking into account information on
these other matters which may have developed during the period during which
Mr. Morabito's appeal was under consideration, to assure itself that all license
requirements as of the date of license issuance have been satisfied. If the Staff
determines that matters unrelated to the examination would preclude its issuance
of an SRO license, it should, of course, provide Mr. Morabito with a reasonable
time to satisfy these other requirements, were he to seek to do so.
To preclude any misconceptions caused by the wording of my Decision, and
subject to the understandings set forth above, I am hereby modifying the word
"directed" at 27 NRC at 450 to read "directed. subject to the satisfaction by
Mr. Morabito of requirements set forth in 10 C.F.R. §§ 55. 11 (a) and (c) (1987)."
IT IS SO ORDERED.
PRESIDING OFFICER
Charles Bechhoefer
ADMINISTRATIVE JUDGE
Dated at Bethesda, Maryland,
this 18th day of May 1988.
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION
ATOMIC SAFETY AND UCENSING BOARD PANEL
Before AdmInistrative Judges:

Robert M. Lazo, Chairman
Glenn O. Bright
RIchard F. Cole

Docket Nos. 30-13435-SC-1
30-13435-SC-2
(ASLBP Nos. 88-559-01-SC
88-572-02-SC)

In the Matter of

FINLAY TESTING LABORATORIES,
INC.

May 23, 1988

The Licensing Board approves a Settlement Agreement entered into by both
parties and terminates the proceeding. Based upon its review, the Board is
satisfied that approval of the Settlement Agreement and termination of the
proceeding based thereon is in the public interest

ORDER APPROVING SETTLEMENT AGREEMENT
AND TERMINATING PROCEEDING
On May 13, 1988, the parties to this enforcement proceeding, the NRC Staff
and Finlay Testing Laboratories, Inc. (Licensee), filed with the Atomic Safety
and Licensing Board (1) a Settlement Agreement that had been accepted by both
parties and was in the process of being signed and (2) a joint motion requesting
the Board's approval of the Agreement and the entry of an order terminating
this proceeding, with a proposed Order. A fully executed copy of the Settlement
Agreement was received by the Licensing Board on May 20, 1988. The Board

586

has reviewed the Agreement under 10 C.F.R. § 2.203 to determine whether
approval of the Agreement and consequent termination of this proceeding is in
the public interest. Based upon its review, the Board is satisfied that approval
of the Settlement Agreement and termination of this proceeding based thereon
is in the public interest.
Accordingly, the Board approves the Settlement Agreement attached hereto
and incorporated by reference into this Order. Pursuant to §§ 81, 161(b),
161(c), 161(i) and 161(0) of the Atomic Energy Act of 1954, as amended (42
U.S.C. §§2111 and 220 1(b), (c), (i) and (0» and 10 C.F.R. §2.203, the Board
hereby terminates this proceeding on the basis of the Settlement Agreement
THE ATOMIC SAFETY AND
LICENSING BOARD
Robert M. Lazo, Chairman
ADMINISTRATIVE JUDGE
Glenn O. Bright
ADMINISTRATIVE JUDGE
Richard F. Cole
ADMINISTRATIVE JUDGE
Dated at Bethesda, Maryland,
this 23d day of May 1988.

SETILEMENT AGREEMENT
On September 21, 1987, the Nuclear Regulatory Commission (NRC) Stafr
issued an Order, effective immediately, that suspended the byproduct material
license of Finlay Testing Laboratories, Inc. (the Licensee) pending further investigation of the Licensee. The Licensee requested a hearing on that suspension
and the matter was referred to this Atomic Safety and Licensing Board. The
further investigation was conducted and, as a result of that investigation, on
April II, 1988, the Staff issued an Order Continuing Suspension of License
(Effective Immediately) and Order to Show Cause Why the License Should Not
Be Revoked (Revocation Order). Licensee responded with a request for hearing
on the Revocation Order. The NRC Stafr and Gordon W. Finlay, individually
and as owner and president of the Licensee, hereby agree as follows:

587

1.

2.

3.

4.

5.

In response to the Revocation Order, the Licensee withdraws its
request for a hearing dated May 2, 1988, and agrees to a termination
of License No. 53-17854-01. Termination of this license is subject to
compliance with 10 C.F.R. 30.36(d). Licensee agrees to submit all
information required by section 30.36(d) and to transfer all licensed
material to an authorized recipient within 30 days of this agreement.
All other activities under License No. 53-17854-01 shall remain
suspended until the license has been terminated.
The Licensee and Gordon W. Finlay deny the findings made in
the Revocation Order and accompanying Notice of Violation, not
otherwise admitted in the answers of October 5, 1987, and May 2,
1988. However, both the Licensee and Gordon W. Finlay agree not
to deny the findings in the Revocation Order and Notice of Violation
should the findings be used in considering any future application by
the Licensee or Gordon W. Finlay for an NRC or Agreement State
materials license or in any other NRC or Agreement State materials
licensing or civil enforcement proceeding which may be brought
in the future in which the Licensee or Gordon W. Finlay may be
adversely affected. These findings may be accepted as evidence in
any such future proceeding, provided however, that the Licensee or
Gordon W. Finlay shall not be precluded from offering evidence of
explanation, mitigation or changed circumstances.
For a period of three years from September 21, 1987 (until September
20, 1990) the Licensee agrees not to apply to the NRC or to any
Agreement State for a new license under the present or any assumed
corpomte name and Gordon W. Finlay agrees not to apply for such a
license on his own behalf or on behalf of any entity which he owns
or controls during that same period.
For a period of 3 years from September 21, 1987 (until September 20,
1990), Gordon W. Finlay agrees that he will not perform the duties
of a radiographer or a supervisor of radiographers. For that same
period he further agrees that he will provide prior written notice to
the NRC or any Agreement State with applicable regulatory authority
before performing any other duties related to licensed activity, for
example, serving as a controlling officer of a licensee or as an
assistant radiographer. The notice is to be provided in writing
to the Director, Office of Enforcement, U.S. Nuclear Regulatory
,Commission, Washington, D.C. 20555 or the applicable Agreement
State, 10 working days prior to commencement of the activity.
The Licensee and Gordon W. Finlay agree to notice dismissal with
prejudice of the action pending in the United States District Court for
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the District of Hawaii, Finlay Testing Laboratories, Inc. vs. U.S. Nuclear Regulatory Commission, et al., Civil No. 88-00276 VAC.
6.

7.

The NRC Staff agrees that it will not seek civil penalties against the
Licensee or Gordon W. Finlay for violations asserted in the Notice
of Violation accompanying the Revocation Order.
The NRC Staff and the Licensee shall jointly move the Atomic
Safety and Licensing Board for an Order approving this settlement
agreement and terminating this proceeding. This agreement shall
become effective upon the Board approval.
FOR THE NUCLEAR
REGULATORY COMMISSION
Stephen H. Lewis, Esq.
Senior Supervisory Trial
Attorney
Dated this 13th day of May 1988
FOR GORDON W. FINLAY
AND FINLAY TESTING
LABORATORIES, INC.:
Barry D. Edwards, Esq.
Dated this 16th day of May 1988
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

OFFICE OF NUCLEAR REACTOR REGULAT10N

Thomas E. Murley, Director

In the Matter of

Docket No. 50·482

KANSAS GAS AND ELECTRIC
COMPANY, at sl.
(Wolf Creek Generating Station,

Unit 1)

May 26,1988

The Dircctor of the Office of Nuclear Reactor Regulation denies a petition
filed by Ms. Stevi Stephens and Mr. Robert V. Eye, on behalf of the Nuclear
Awareness Network, concerning members of the public trespassing on the Wolf
Creek Generating Station (Wolf Creek) restricted areas to fish in the Wolf Creek
cooling Jake.

RADIOLOGICAL EFFECT OF TRESPASSING AT A NUCLEAR SITE
In response to a petitioner's claim that trespassing onto a nuclear site raises
serious public health questions, the Director of NRR finds that no such health
hazard existed since the trespassing had occurred at portions of the owner·
controlled area of the site outside the restricted area and the radiological releases
of the reactor had not exceeded the limits specified in 10 C.F.R. § 20.106.

RADIOLOGICAL EFFECT OF EATING FISH FROM A NUCLEAR
REACTOR'S COOLING LAKE
In response to a petitioner's allegation that eating fish caught in a nuclear
reactor's cooling lake may be a health hazard, the Director ofNRR finds that no
hazard existed based on the plant'S technical spccifications limiting radioactive
releases into the lake and the acceptably low level of radioactivity in the fish
sampled at the lake.
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BREACHES IN A PLANT'S PHYSICAL SECURITY

In response to a petitioner's allegation that trespassing incidents at a nuclear
site may be indicative of a serious security breakdown, in violation of 10
C.P.R. Part 73, the Director ofNRR finds that the only locations at a reactor site
where licensees are required to exclude unauthorized individuals are protected
areas, material access area, and vital areas. No trespassing in these areas had
occurred at this nuclear site.
EXCLUSION AND RESTRICTED AREAS

The presence of individuals in exclusion or restricted areas would not
normally violate the Commission's regulations except if such individuals were
in those portions of those areas containing the protected area, the material access
area, and the vital area. There is no violation of 10 C.P.R. § 20.3(a)(14) or 10
C.P.R. § loo.3(a) if individuals are in other portions of the exclusion or restricted
area so long as the licensee has full authority for removing these individuals if
an emergency occurs.
EMERGENCY PREPAREDNESS

There was no violation of 10 C.F.R. § 50.47 and Appendix B to 10 C.F.R. Part
50 when only a very small number of trespassers (six in 5 years) had entered
the owner-controlled area of a nuclear site which was posted as private property
and which had no recreational or public use within its boundaries. However,
because unauthorized persons may, albeit infrequently, trespass into this area,
the Staff requested that the Licensees provide assurance that in the future such
unauthorized persons are warned or advised of protective actions in accordance
with NURBG-0654 § llJ, "Protective Response."

DIRECTOR'S DECISION UNDER 10 C.F.R. §2.206
I.

INTRODUCTION

By petition dated November 12, 1987, and submitted to the Commission
pursuant to 10 C.P.R. § 2.206, Ms. Stevi Stephens and Mr. Robert V. Bye,
on behalf of the Nuclear Awareness Network (NAN), allege that members of
the public are trespassing on the Wolf Creek Generating Station (Wolf Creek)
restricted areas to fish in the Wolf Creek cooling lake. NAN claims that these
trespassers may be exposed to undue radiation during normal operation of the
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facility and that Wolf Creek emergency plans may not be adequate to ensure
that trespassers are notified and evacuated during a radiological emergency. It
further claims that this trespassing represents a security breakdown that could
be exploited by terrorists and, when included with several other past security
problems that have occurred at the site, is symptomatic of an overall security
breakdown at Wolf Creek.
NAN requests that the NRC investigate whether this trespassing violates
any NRC regulations or conditions of its license, and, if so, that appropriate
enforcement and corrective actions be taken. It specifically suggests that there
may be violations of 10 C.F.R. § 20.3(14), 10 C.F.R. § 50.47, 10 C.F.R. Part 50,
Appendix E, 10 C.F.R. Part 73, 10 C.F.R. § 100.3(a), and Wolf Creek Technical
Specifications 5.1.1 and 5.1.3 and Figure 5.1-1.
By letter dated December 16, 1987, I acknowledged receipt of this petition
and informed NAN that appropriate action would be taken within a reasonable
time. A discussion of the issues involved and my decision in these matters
follows.

II.

DISCUSSION

The results of the NRC Staff's investigation of each of NAN's requests and
the determination of compliance with the applicable regulations is provided
below.

A.

Trespassing on the Wolf Creek Site

The Wolf Creek site consists of 9818 acres of owner-controlled property,
which contains the 5090-acre cooling lake. The plant's owners include Kansas
Gas and Electric Company, Kansas City Power and Light Company, and Kansas
Electric Power Cooperative, Inc. (Licensees). The plant is located on a point of
land that extends into the cooling lake and is surrounded by the lake on three
sides. In accordance with 10 C.F.R. § 20.3(a)(14), the Licensees have designated
a 1200-meter-radius circle around the containment as the restricted area for the
purpose of protecting individuals from radiation and radioactive materials. The
restricted area is located entirely within the owner-controlled area and contains
1118 acres. Approximately 50% of the restricted area consists of a portion of
the cooling lake. The only access to the restricted area is via the plant access
road.
NAN contends that individuals are penetrating the Wolf Creek site boundary
and are routinely eating fish that are caught in the cooling lake. Wolf Creek
security personnel periodically inspect the lake area after work hours. The
Licensees report that there have been six known incidents of trespassing on
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the Wolf Creek site over a period of approximately 5 years. Three of these
incidents involved fishermen, two involved hunters, and one involved persons in
an automobile that became stuck after straying off the paved road surface. None
of these trespassers were inside the restricted area of the Wolf Creek site.
Licensees' statement is consistent with the experience of NRC personnel.
Although trespassing on site property is not an event that requires a report to
the NRC unless there is a threat to safety, the NRC resident inspector assigned
to the site states that he is aware of only two or three occasions of trespassing
during the 3 years that he has been assigned to the site.
On the basis of the small number of trespassing events detected by Wolf
Creek security personnel, it does not appear that trespassing on the Wolf Creek
cooling lake is a frequent occurrence.

B.

Radiological Errect of Trespassing on the WoIr Creek Site

NAN further claims that failure to exclude people from restricted areas
where radiation can occur raises serious public health questions. However, the
Technical Specifications for the Wolf Creek Generating Station include limiting
conditions for operation to control the release of liquid and gaseous radioactive
effluents. Experience with the design, construction, and operation of nuclear
power reactors indicates that compliance with these conditions will keep average
annual releases of radioactive materials in effluents at small percentages of the
limits specified in 10 C.F.R. § 20.106.
The limiting conditions for operation, which are part of the Wolf Creek
operating license, limit the annual dose from liquid and gaseous effluents from
the facility that members of the public can receive in unrestricted areas to less
than the following:
For liquid effluents

3 millirem to the whole body
10 millirem to any organ

For gaseous effluents as noble gases

10 millirads for gamma radiation
20 millirads for beta radiation

For gaseous effluents as iodine-131
and -133, tritium, and all
radionuclides in particulate form
with half-lives greater than 8 days

15 millirem to any organ

These dose limits, which are a small fraction of the maximum permissible
dose of 500 millirem per year for members of the public in unrestricted areas,
specified in 10 C.F.R. Part 20, are conservatively established using the measured
quantities of radioactive effluents actually released. The calculations assume that
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the person exposed is located at the 1200-meter restricted area boundary for the
entire year and drinks water and eats fish from the cooling lake.
Because of the conservative nature of these limiting conditions for operation,
the NRC Staff concludes that there would be no health hazard to trespassers
entering any portions of the Wolf Creek owner-controlled area outside the
restricted area during normal plant operation. The Staff is not aware of any
instances where trespassers have been present inside the restricted area or have
been present on other portions of the site frequently or for extended periods.

C.

Radiological Effect of Eating Fish from the Wolf Creek
Cooling Pond

NAN suggests that exposure to radiation caused by eating fish from the
Wolf Creek COOling lake could potentially be seriously damaging to the public
health. There is no valid basis for this claim. The Wolf Creek Technical
Specifications limit the amount of radioactive materials that can be deposited into
the lake. They also require that the Licensees carry out a sampling program that
determines the amount of radioactive material present in various environmental
samples collected in the vicinity of the planL Among the samples collected and
analyzed are fish from the cooling lake.
The results of the most recently submitted testing reveal that only naturally
occurring potassium-40 (K-40) activity in all fish samples taken from the Wolf
Creek cooling lake. No other radionuclides were detected in the samples. Similar
naturally occurring K-40 activity has recently been observed in the control
samples taken from the nearby John Redmond Reservoir and is believed to be
present in all biological samples taken worldwide.
On the basis of the Technical Specifications that limit the release of liquid
effluents into the Wolf Creek cooling lake and the acceptably low level of
radioactivity in the fish sampled at this lake, the NRC' Stafr concludes that
eating fish caught from there will not result in a hazard to the public health.

D.

Compliance with 10 C.F.R. Part 73

NAN also suggest that the trespassing incidents at Wolf Creek may be in
violation of Part 73 of the NRC's regulations and that they are indicative or a
serious security breakdown at the facility which potentially could be exploited
by terrorists. In support of this claim, NAN refers to an NRC report entitled
''Trends and Patterns Analysis of the Operational Experience of Newly Licensed
United States Nuclear Power Reactors," August 1986, AEOD/P604, which states
that Wolf Creek had experienced a higher-than-average number of security
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violations. NAN also refers to NRC Information Notice 87-27 which discusses
potential attacks by terrorists.
Contrary to these concerns, the physical plant security at Wolf Creek is
satisfactory. Facility Operating License NPF-42 for Wolf Creek requires that
the Licensees fully implement and maintain the Wolf Creek Physical Security
Plan and the Security Training and Qualification Plan.1 The NRC Staff has
reviewed these plans and has concluded that the protection provided against
radiological sabotage meets the requirements of Part 73. In addition, as part of
Staff's function to periodically evaluate the effectiveness of physical security
plans, Staff has evaluated Wolf Creek security program three times since 1984 in
its Systematic Assessment of Licensee Performance (SALP). fur each of these
assessments, Licensees' security program was rated as Category 2, signifying
that NRC attention for this program only needs to be maintained at normal
levels.1
The violations that NAN refers to in the referenced August 1986 NRC report
are not of present concern at the facility. The report refers to four violations
that occurred almost 3 years ago during the 6-month period from September
1985 through January 1986, following the issuance of the Wolf Creek operating
license. Three of these violations were rated Severity Level lIP (on a scale
of I to V where I is the most significant) and one was rated Severity Level
II. The Severity Level II violation was considered to be a breakdown in physical
security and resulted in the imposition of a $40,000 civil penalty. The Licensees
were required to inform the Staff of the actions that they had taken to correct
these violations and prevent their recurrence. The Staff reviewed these corrective
actions and found that they were responsive to the concerns raised in the notices
of violation. Because these violations occurred several years ago and have been
fully corrected, we conclude that they do not lend support to NAN regarding its
trespassing contention.
Regarding NRC Information Notice 87-27, this notice was a generic communication regarding potential threats reported in the media which was sent by

IThe deWJs of these plans are protected .gainst public disclosure uneler the provisims of 10 C.F.R. § 73.21;
however. a IUrl1mIl)' of the Staff', ~ew and accepunce of the plans is provided in § 13 of Supplement No. 5
to NUREO.OSSI. "Safety Evaluation Report Rel.ted to the Operation of Wolf Creek Generating Station. Unit

No.1."
1 When a licensee qualifies for C.tegory 2.. the NRC has concluded that licensee management attention and
involvement are evident and th.t man.gement is concerned with IIIlclear ,afety. fur this Cltegory. the NRC hIS
also determined that lieenscc resources are adequ.te and IUsm.bly effective '0 th.t IltisC.ctory operational aaCety
is being achieved.
3The deWJs of these violations are protected from public disclosure under the provisions of 10 c.F.R. § 73.21.
However. for a general dcscriptim of the Sc:vcrity I.cvcl
violations.," itemS 8517·01, 8527·01. and 8527·02
of NRC Inspcetim Reports 85·34 and 86-12 for the Wolf Creek f.cility. dated Mart:h 6, 1976. and Iuly 21.1986,
=pcetivc1y. For the Severity Level n violation, ' " item 8544-01 of NRC Inspcetim Report 87·34 for the Wolf
Creek f.cility. dated December 29. 1987. (The Severity Level n violatim is also referred to in NUREO·0090.
"Report to Congress m Abnormal Occurrences Iuly-September 1986." VoL 9. No. 3.)

m
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the NRC to all nuclear power plants. The notice was merely a part of Staff's
ongoing program of ensuring that licensees are made aware of such issues, and
the threats in question cannot be considered as a specific threat to Wolf Creek
alone.
NAN's theory that the trespassing incidents represent a security breakdown
that could be exploited by terrorists is similarly unfounded. Under NRC regulations, the only locations at a reactor facility where licensees are required to
exclude unauthorized individuals are protected areas, material access areas, and
vital areas. Such areas are equipped with barriers and physical security to prevent access. See 10 C.F.R. §§ 73.2, 73.20, and 73.45. The Wolf Creek cooting
lake is not part of any of these areas.
On the basis of Staff's evaluation of NAN's concerns, no violation of Part
73 has been identified and no enforcement or corrective actions are required.
E.

Compliance with 10 C.F.R. § 20.3(14), 10 C.F.R. Part 100, and
Technical Specifications 5.1.1 and 5.1.3

NAN contends that penetration of the Wolf Creek site boundary by trespassers
fishing in the cooling lake may indicate the inability of the Licensees to control
activities within the Wolf Creek exclusion and restricted areas as required by
§§ 20.3(14) and l00.3(a) of the Commission's Regulations and by §§ 5.1.1 and
5.1.3 of Licensees' Technical Specifications. It also requests that the NRC
investigate whether the integrity of the Wolf Creek exclusion and restricted areas
is being maintained.
To evaluate NAN's concerns, an understanding of the regulations and technical specifications in question is necessary. Restricted areas are defined by 10
C.P.R. § 20.3(14) as areas that must be controlled by licensees for purposes of
protecting individuals from exposure to radiation and radioactive materials. A
restricted area cannot include any areas used as residential quarters, although a
separate room or rooms in a residential building may be set apart as a restricted
area Exclusion areas are defined by 10 C.F.R. § l00.3(a) as areas where licensees
have the authority to determine all activities including exclusion or removal of
personnel or property. Residence within exclusion areas is not always prohibited,
but residents are subject to ready removal in the case of necessity. The exclusion
area and restricted area for Wolf Creek (both areas are the same for this facility)
are set out in §§ 5.1.1 and 5.1.3 of the Licensees' Technical Specifications as
a 1200-meter-radius circle centered around the Unit 1 containment. The exclusion/restricted area for the facility is only a small portion of the Wolf Creek
owner-controlled site which encompasses 9818 acres.
As can be seen by the definitions of these terms, the presence of individuals
(whether authorized or not) in an exclusion or restricted area would not normally
violate either § 20.3(14) or § l00.3(a) since these regulations are not concerned
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with excluding individuals from these areas during safe operations. As noted
above, the only locations at a reactor facility where Licensees are required to
exclude unauthorized individuals are protected areas, material access areas, and
vital areas. Although these protected areas are normally located with in the
exclusion and restricted areas, there is no indication in this case that they were
penetrated by trespassers.
There is no violation of either § 20.3(14) or § loo.3(a) at Wolf Creek since
the Licensees have owned and controlled all portions of the exclusion/restricted
area and have had full authority for removing all individuals from this area if
an emergency had occurred. Moreover, in this case no information has been
offered by NAN that persons fishing at the cooling lake have ever trespassed
into the 1200-meter Wolf Creek exclusion/restricted area.
On the basis of the above, the Staff concludes that the Licensees are in
compliance with § 20.3(14) and § 100.3 (a) and are operating the facility in
accordance with Technical Specifications 5.1.1 and 5.1.3. Accordingly, the NRC
stafr has determined that the Licensees are able to maintain the integrity of the
exclusion-restricted area at Wolf Creek and that no enforcement or corrective
actions arc required.

F.

Compliance with 10 C.F.R. § 50.47 and Appendix E to
10 C.F.R. Part 50

NAN suggests that trespassers who arc fishing at the Wolf Creek cooling lake
may be endangered during a radiological emergency at the site and requests that
the NRC determine whether the Licensees' emergency plans are adequate to
notify and evacuate such individuals if such an exigency oecurs.
The NRC Staff has reviewed the Licensees' emergency plan to determine
if adequate provisions exist to notify and evacuate persons within the Wolf
Creek site, including potential trespassers who might be fishing at the cooling
lake. The Staff has concluded that the plan is sufficient for persons within
the exclusion/restricted area of the site, but it does not include provisions to
notify and evacuate people in the remainder of the owner-controlled Wolf Creek
site. This remaining portion of the site, which is posted as private property, has
no recreational or public use areas within its boundaries.
Sections 50.47 and Appendix E to Part 50 set forth the Commission's
regulations for emergency preparedness. The NRC Staff uses the guidance
in NUREG-0654, "Criteria for Preparation and Evaluation of Radiological
Emergency Response Plans and Preparedness in Support of Nuclear Power
Plants," to determine the adequacy of emergency plans at nuclear power
plants. Evaluation Criterion J.1.d ofNUREG-0654 states: ''Each licensee shall
establish the means and time required to warn or advise onsite individuals and
individuals who may be in areas controlled by the operator including •.• (d)
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other persons who may be in the public access areas or passing through the site
or within the owner-controlled area."
On the basis of its review of the Wolf Creek Emergency Plan, and taking
into consideration that the owner-controlled area is posted as ''private property
- no trespassing" and the known incidents of trespassing are few (six in 5
years), the NRC Staff continues to find that there is reasonable assurance that
adequate protective measures can and will be taken in the event of a radiological
emergency. However, because unauthorized persons may, albeit infrequently,
trespass onto owner-controlled property at the Wolf Creek site, the Staff will
request the Licensees to address this issue, and will obtain assurance from
them that unauthorized persons are warned or advised of protective actions in
accordance with NUREG-0654 § II.J, "Protective Response."

ID.

CONCLUSION

The NRC Staff has reviewed the issues raised by NAN related to trespassing
at Wolf Creek. On the basis of these reviews, the Staff has determined that
the Licensees are operating the facility in compliance with § 20.3(14), § 50.47,
Appendix E to Part SO, Part 73, and § l00.3(a), and Technical Specifications
5.1.1 and 5.1.3 and that these regulations and license conditions for Wolf Creek
have not been violated as a result of the alleged trespassing incidents at Wolf
Creek.
Accordingly, NAN's request for action pursuant to § 2.206 is denied as
described in this Decision. Because the possibility does exist that unauthorized
persons may trespass onto owner-controlled property, the Staff will request the
Licensees to address the issue of unauthorized individuals present within the
owner-controlled area of the Wolf Creek site, and will ensure that unauthorized
individuals are warned or advised of protective actions in accordance with
NUREG-0654 § IU, "Protective Response."
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As provided by 10 C.F.R. §2.206(c), a copy oftbis Decision will be filed
with the Secretary of the Commission for the Commission's review.
FOR THE NUCLEAR
REGULATORY COMMISSION
Thomas E. Murley, Director
Office of Nuclear Reactor
Regulation
Dated at Rockville, Maryland,
this 26th day of May 1988.
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION
OFFICE OF NUCLEAR REACTOR REGULATION
Dr. Thomas E. Murley, Director

In the Matter of

Docket No. 50-293

BOSTON EDISON COMPANY
(Pilgrim Nuclear Generating Station)

May 27,1988

Massachusetts Governor Michael S. Dukakis and Attorney General James
M. Shannon filed a Petition on behalf of the Commonwealth of Massachusetts
and its citizens (petitioners) with the Nuclear Regulatory Commission (NRC)
requesting that the Director of the Office of Nuclear Reactor Regulation (NRR)
institute a proceeding to modify, suspend, or revoke the operating license held
by Boston Edison Company (BECo, the Licensee) for its Pilgrim Nuclear
Power Station (Pilgrim). In particular, the Petitioners requested the NRC to
(1) modify the Pilgrim license to bar restart of the facility until a plant-specific
probabilistic risk assessment(pRA) is performed for Pilgrim and all indicated
safety modifications are implemented; (2) modify the Pilgrim license to extend
the current shutdown pending the outcome of a full hearing on the significant
outstanding safety issues and the development and certification by the Governor
of adequate emergency plans; and (3) issue an Order, effective immediately,
to modify the Pilgrim license to preclude the Licensee from taking any steps
in its power ascension program until a formal adjudicatory hearing is held and
findings of fact are made concerning safety questions raised regarding Pilgrim.
The relief sought by the Petitioners is based on allegations of (1) evidence of
continuing serious managerial deficiencies at Pilgrim, (2) evidence that a plantspecific PRA as well as the implementation of any safety modifications indicated
thereby should be required prior to Pilgrim's restart, and (3) evidence that the
state of emergency preparedness does not provide reasonable assurance that
adequate protective measures can and will be taken in the event of a radiological
emergency during operations' at Pilgrim.
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TECHNICAL ISSUES DISCUSSED:
ASSESSMENT

PROBABILISTIC RISK

Petitioners have not identified any unique or unacceptable severe accident
risk for the Pilgrim plant that would warrant delay of restart until a probabilistic
risk assessment is conducted.

INTERIM DffiECTOR'S DECISION
UNDER 10 C.F.R. § 2.206
INTRODUCTION
On October IS, 1987, Massachusetts Governor Michael S. Dukakis and Attorney General James M. Shannon filed a Petition on behalf of the CommonwealUt of Massachusetts and its citizens (petitioners) with the Nuclear Regulatory Commission (NRC) requesting that the Director of the Office of Nuclear
Reactor Regulation (NRR) institute a proceeding to mOdify, suspend, or revoke
the operating license held by Boston Edison Company (BECo, the Licensee)
for its Pilgrim Nuclear Power Station (pilgrim). In particular, the Petitioners
requested the NRC to (1) modify the Pilgrim license to bar restart of the facility until a plant-specific probabilistic risk assessment (PRA) is performed for
Pilgrim and all indicated safety modifications are implemented; (2) modify the
Pilgrim license to extend the current shutdown pending the outcome of a full
hearing on the significant outstanding safety issues and the development and certification by the Governor of adequate emergency plans; and (3) issue an Order,
effective immediately, to modify the Pilgrim license to preclude the Licensee
from taking any steps in its power ascension program until a formal adjudicatory
hearing is held and findings of fact are made concerning safety questions raised
regarding Pilgrim.
The relief sought by the Petitioners is based on allegations of (1) evidence of
continuing serious managerial deficiencies at Pilgrim, (2) evidence that a plantspecific PRA as well as the implementation of any safety modifications indicated
thereby should be required prior to Pilgrim's restart, and (3) evidence that the
state of emergency preparedness does not provide reasonable assurance that
adequate protective measures can and will be taken in the event of a radiological
emergency during operations at Pilgrim.
On November 13, 1987, receipt of the petition was acknowledged. The Petitioners were advised that their Petition would be treated under the requirements
of 10 C.P.R. § 2.206 of Ute Commission's regulations and that appropriate action would be taken within a reasonable time. The request for an immediately
effective order to modify the Pilgrim license to preclude BECo from taking any
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steps in its power ascension program until an adjudicatory hearing is held was
denied. Notice of receipt of the Petition was published in the Federal Register
(52 Fed. Reg. 44,503 (1987».
On December 17, 1987, Governor Dukakis wrote a letter to NRC Chairman
Zech and restated the position of the Commonwealth of Massachusetts that an
adjudicatory hearing should be held before any decision is reached on the plant's
future. On January 6, 1988, NRC Chairman Zech wrote Governor Dukakis,
stating that the series of planned meetings described in Chairman Zech's letter
would result in more citizens being heard by the Commission than would have
been likely if an adjudicatory hearing had been held.
The Commission intends to hold a public meeting to be briefed by the Staff on
the readiness of Pilgrim to resume operations before allowing restart. The filing
of a 2.206 Petition, however, does not require the NRC to hold adjudicatory
hearings with respect to issues raised by the Petition. Illinois v. NRC, 591 F.2d
12, 14 (7th Cir. 1979); Porter County Chapter of the Izaak Walton League of
America, Inc. v. NRC, 606 F.2d 1363 (D.C. Cir. 1979); Eddleman v. NRC, 825
F.2d 46 (4th Cir. 1987); Lorion v. NRC, 785 F.2d 1038 (D.C. Cir. 1986). See
also Florida Power & Light Co. v. Lorion, 740 U.S. 729 (1985). Petitioners'
request for an adjudicatory hearing is denied.
For the reasons stated below, the Petitioners' request, insofar as it relates to
the conduct of a PRA, is denied; a final decision with respect to the management
and emergency preparedness issues is deferred•
. BACKGROUND
The NRC Staff found the overall performance at Pilgrim acceptable during
the assessment period covered by the 1985 Systematic Assessment of Licensee
Performance (SALP No. 85-99).1 There was sufficient concern, however, about
the facility's performance that Region I conducted a special in-depth Diagnostic Team inspection from February 18 to March 7, 1986 (Inspection Report
No. 50-293/86-06, issued April 2, 1986). The team found that performance improvements were inhibited by (1) incomplete Staffing, particularly operators and
key mid-level supervisory personnel; (2) a prevailing (but incorrect) view in the
organization that the improvements made to date had corrected the problems;
(3) reluctance on the part of the Licensee's management to acknowledge some

utes

1 This Deci.sien refea to two SALPII. The lint is identified u SAlJ> No. 85-99 and
to Ihe Lic:cnscc·.
pcrfonnancc during !he period October 1. 1984-October 31. 1985. The report of !his SAlJ> wu initially issued
by Regien I on February 18, 1986. It WIS Ihe IUbjcct of further coaespcndcncc dated May 23, 1986. between
to Ihe Licenscc', pcrfonnancc
Rcgien I and BECo. The second SAlJ> is identified u SAlJ> No. 86-99 and
during Ihe period November I, 1985-1anuuy 31, 1987. The report of !his SAlJ> wu initially issued April 8,
1987. It WIS issued u • finll report en 1une 17, 1987.

utes
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problems identified by the NRC; and (4) the Licensee·s dependence on third
parties' to identify problems. rather than implementing an effective program for
self-identification of weaknesses. Nonetheless. as stated in a letter from Region
I to the Licensee. dated May 23. 1986, the Diagnostic Team inspection results
confirmed the SALP Board conclusions for SALP No. 85-99. In that letter. Region I restated the belief that ''performance in the operation of the facility was
. . • acceptable although some areas were only minimally acceptable:·
On April 12, 1986, the Licensee shut down Pilgrim because of equipment
problems and operational difficulties. The NRC Regional Administrator for
Region I acknowledged this shutdown in Confirmatory Action Letter (CAL) 8610. which was issued that same date. On July 25, 1986, the Licensee stated that
the facility would remain shut down for the completion of various modifications
and for refueling. In an August 27. 1986. letter to Mr. J. Lydon of BECo, the
Regional Administrator stated that although the Licensee·s actions in response
to CAL 86-10 appeared to be thorough, additional issues had been identified that
had to be resolved before the reactor could be restarted. These issues included
certain technical issues (overdue surveillances, malfunction of recirculation
pump motor-generator field breakers, seismic qualification of emergency diesel
generator phase-differential relays, and completion of modifications required by
Appendix R to 10 C.F.R. Part 50), programmatic matters (the Licensee·s action
plan for improvements and the role of the Licensee's safety review committees),
and the readiness of the plant and corporate Staffs to support restart. Further,
the Regional Administrator stated in the same letter: "In light of the number
and scope of the outstanding issues, I am not prepared to approve restart of
the Pilgrim facility until you provide a written report that documents BECo·s
formal assessment of the readiness for restart operation."
At this time, Pilgrim remains shut down. The Staff has issued SALP Report No. 86-99 (June 17. 1987). Although this report identifies a number of
performance problems (as did the previous SALP report), the Staff believes
that the Licensee is dealing effectively with identified problems and is making
progress toward improving performance.
The NRC asked the Licensee to submit a readiness report at least 45
days before the planned restart of the plant. In response to this request, the
Licensee submitted a report entitled. "Pilgrim Nuclear Power Station Restart
Plan" (plan), on July 30, 1987. This Plan, which consists of two volumes,
describes not only the programs, plans. and actions considered necessary by
BECo management for a safe and reliable restart, but also the longer-term
actions that are designed to ensure that there is continuing improvement in the
safe operation of Pilgrim Station. Specifically, Volume 1 of the Plan contains
descriptions of all the utility·s programs that are either in progress or planned to
correct and prevent recurrence of previously identified weaknesses. as well as a
very limited discussion of the early results of some of the programmatic efforts
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already undertaken. Volume 2 provides the status of the Licensee's efforts to
meet commitments or resolve concerns in specific performance areas identified
by either the. Licensee, NRC, or the Institute of Nuclear Power Operations
(INPO).
On October 26, 1987, and January 4, 1988, the Licensee provided revisions
to Volume 2 of the Plan. The Licensee plans to submit a final update (to be
presented as a Plan revision) on the overall progress of the Plan approximately
3 weeks before the scheduled restart of the Pilgrim Nuclear Power Station.
Because NRC is preparing to assess the overall effectiveness of the Plan in resolving previously identified weaknesses, NRC has welcomed public comments
on the perceived strengths and weaknesses of both the programmatic efforts
contained in the Plan (Volume 1) and the success of specific actions in meeting
specific commitments/concerns (Volume 2). NRC provided an opportunity for
such public comments at a public meeting held in Memorial Hall, Plymouth,
Massachusetts, on February 18, 1988, and will factor the resulting oral and
written comments into its assessment of the operational readiness of the Pilgrim
Nuclear Power Station.
A discussion of each of the three bases for this Petition follows.
DISCUSSION

A.

Management

The Petitioners allege that serious managerial deficiencies continue to exist
at PHgrim. As the bases for their Petition, the Petitioners cite: (1) consistently
low ratings in SALP reports; (2) the Licensee's inability to sustain performance
improvements; (3) the Licensee's poor enforcement record regarding the severity
level and number of violations; and (4) recent news articles concerning security
problems and the use of excessive overtime. Documents cited by the Petitioners
include SALP Reports 85-99 and 86-99 and various Inspection Reports dated
from 1985 to 1987.
The Petitioners provided no substantial new information or evidence that was
not known to the NRC when it issued the "Interim Director's Decision Under
10 C.F.R. §2.206," DD-87-14, 26 NRC 87, dated August 21, 1987 (hereinafter
referred to as the Golden Interim Decision) in response to the Petition filed on
July 15, 1986, by Massachusetts State Senator William B. Golden and others,
also alleging deficiencies in the Licensee's management. A copy of the Golden
Interim Decision is attached to this Decision (published as DD-87-14, supra)
and is incorporated by reference; we will not repeat here the discussion of the
management issue given in that decision.
Because the Pilgrim Station is shut down and will not be allowed to restart
until authorized to do so by the NRC, there is no additional safety assurance to
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be gained by addressing this aspect of the Petitioners' request at this time. A
final Director's Decision regarding management is sues is deferred until (1)
the management deficiencies have been suitably addressed by the Licensee
and (2) the NRC Staff completes its assessment of the Licensee's efforts. The
management portion of this Petition will, therefore, be addressed in a subsequent
decision.

B.

Probabilistic Risk Assessment and Attendant Plant Modifications

The Petitioners have requested that the Pilgrim operating license be modified
to require, prior to restart from the current outage, a plant-specific probabilistic
risk assessment (PRA) and implementation of all safety modifications indicated
therein. The Petitioners assert that such a requirement is necessary because of
the combination of three factors that influence the potential risk of a postulated
severe accident at Pilgrim Station. These factors are (1) a vulnerable primary
containment (Mark I design), (2) a secondary containment (reactor building) not
designed to provide an effective backup barrier, and (3) a large population in the
immediate vicinity of the plant. Central to the Petitioners' request is the assertion
that these three factors preclude consideration of the findings in draft NUREG1150 concerning the remote probability of a severe accident and attendant early
fatalities.2 Finally, the Petitioners maintain that the Licensee, by its voluntary
action in initiating a Safety Enhancement Program has, in effect, raised as a
restart issue the question of the adequacy of the proposed plant modifications
that are part of the Safety Enhancement Program.
The draft assessment documented in NUREG-1150 concluded that the probability of a severe accident with early fatalities is extremely remote. The Petitioners incorrectly assert that the finding of draft NUREG-1150 is not applicable to Pilgrim because of the characteristics cited by the Petitioners: a Mark
I containment, an ineffective secondary containment, and a large surrounding
population. It is inappropriate to apply the specific numerical risk estimates
from draft NUREG-1150 to Pilgrim. Nevertheless, it is also inappropriate to
conclude that unacceptable risk follows by virtue of the fact that Pilgrim uses a
Mark I containment design.
In the Golden Interim Decision, the Staff provided an extensive discussion
of the design basis and adequacy of the Pilgrim containment. The Petition has
not identified any issues with respect to the Pilgrim containment design that
were not previously considered by the Staff and resolved in the Golden Interim
Decision. See DD-87-14, 26 NRC at 95-106.

2 The Reactor Risk Reference Document. Draft (NUREG-llSO). February 1987_
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Petitioners assert that the "large population in the immediate vicinity of
Pilgrim" (petition at 13) constitutes part of the basis for their request for a
PRA. Petitioners allege that there is a "large population surrounding the plant"
(id. at 14), and that "the EPZ population at this plant is among the highest
in the country" (id. at 21). Section 2.206(a) of 10 C.F.R. requires petitioners
to "set forth the facts that constitute the basis for the request." Petitioners do
not provide amplifying information or details in support of these statements
concerning population.
Although Pilgrim has an above-average population residing within 10 miles
of the site, a number of other facilities have an even larger population residing
nearby. Using 1982 data based on the 1980 Census, the resident population
(about 41,(00) surrounding Pilgrim up to a radius of 10 miles ranked twentysixth of eighty sites in operation or in the licensing process at that time. As
of 1987, the population residing within a 10-mile radius of the Pilgrim plant
is estimated by !he Licensee to be about 62,000, with about 70,000 within
the 10-mile Emergency Planning Zone (EPZ).3 The 1982 data for U.S. nuclear
power plants indicates that at least seventeen sites already had over 70,000
people residing within a lO-mile radius of the site. Petitioners present nothing
unique about the population in the vicinity of Pilgrim that would merit further
consideration.
Although the Commission requested PRAs of the Millstone 3 and Limerick
facilities during the licensing review process, the Commission's regulations do
not require the conduct of a PRA as part of the licensing basis for nuclear
power plants. PRAs also have been conducted by some utilities as part of facility
upgrades, such as those made under the Commission's Systematic Evaluation
Program (SEP) or voluntarily by individual licensees. Although some licensees
with facilities in areas of substantially above-average population density (Indian
Point, Zion, Limerick) have conducted PRAs, other licensees with facilities
located in areas of higher population density than Pilgrim, such as Oyster Creek,
Beaver Valley, and Thrkey Point, have not been required to conduct a PRA.
The Petitioners have not provided sufficient evidence of significant risk
vulnerabilities associated with the primary and secondary containment design
that are unique to Pilgrim, or unique aspects of the surrounding population
(when taken individually or when considered in combination) to warrant the
requirement for a plant-specific PRA prior to restart of Pilgrim.
The Staff has reviewed all points raised in the seven-page affidavit prepared
by Steven C. Sholly that accompanied the Petition. This affidavit concerns the
Pilgrim power ascension program, the potential risk associated with operation
of Pilgrim at progressively higher power levels (based upon consideration of
3The EPZ includes all of the
from Pilgrim.

town of Plymouth. Massachuscru. some
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of which is slightly more than 10 miles

the Shoreham PRA and the potential impact of external events), and the need
for a plant-specific PRA for Pilgrim. The affidavit also discusses the Pilgrim
Mark I primary containment and secondary containment The Staff has dealt
with the Pilgrim containments earlier in this response and in the Golden Interim
Decision.
Regarding the Pilgrim power ascension program, Petitioners assert that the
details have not been supplied and that it will be a "rapid ascension" to full
power. A description of the Licensee's power ascension program was provided
to the NRC on October 15, 1987 (BECo Letter 87-163). If power operation is
approved by the NRC, the power ascension program to be performed as part
of the Pilgrim restart effort will be a controIled and orderly process. It will
have prior Staff review and approval, augmented monitoring by the NRC Staff,
and "hold points" that require oral approval from the NRC before proceeding
further. Thus, Petitioners' assertions regarding the Pilgrim power ascension
program are without merit
Regarding the potential risk of operation at progressively higher power levels
and the potential impact of external events, the Staff agrees that operation
at higher power levels may present higher risk than when operating at low
power. Nevertheless, operation of the Pilgrim facility up to 100% power
(1998 megawatts-thermal) has been previously analyzed and found acceptable
by the Staff. Applicable documents include the Final Safety Analysis Report
(FSAR) and the associated Safety Evaluation Report (SER), dated August 25,
1971. Additionally, the design basis for Pilgrim to withstand external events has
already been considered and found acceptable in the FSAR and SER. Neither
the Petition nor the affidavit provides information that renders these conclusions
incorrect
The affidavit refers to a PRA for Pilgrim that has been in progress. The Staff
is aware that BECo has been conducting PRA activities for Pilgrim. However,
this effort has not been completed nor has any portion of it been provided
to the Staff. The regulations do not require a PRA as part of the licensing
basis for nuclear power plants:' If analyses being voluntarily conducted by the
Licensee reveal new information that materially alters the licensing basis, the
Pilgrim Technical Specifications and 10 C.F.R. § 50.72 require that the NRC be
informed and appropriate corrective actions be taken.
Accordingly, the affidavit does not present evidence that warrants the requirement of a plant-specific PRA prior to restart of Pilgrim.

4The Ccmmission is presently coosidering imposing mJUin:ments for plant·spcciJic ewluations under an Individusl
Plant Evaluation (!PE) program. This program would include assessments of severe·accident risk of individual
facilities. Conduct of the IPE program would not be a pmequisite to restart of Pilgrim or inhibit operation of
other operating facilities. The Office of Nuclear Regulatory Research (RES) is wo assessing the perfonnance of
the Malk I primary contairunent design. This assessment may impact decision. or yield regulatory action affecting
Malk I facilities.
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With regard to the Safety Enhancement Program, the Staff also addressed this
matter in the Golden Interim Decision. The Staff is reviewing the modifications
associated with the Safety Enhancement Program to ensure that they have no
overall adverse safety impact on existing systems. Moreover, the Licensee's
initiative to improve plant safety beyond the point of complying with NRC
regulations is not a basis for opening the issue of the efficacy of any proposed
plant modifications.
Because the Petitioners have not identified any unique or unacceptable severeaccident risk for the Pilgrim plant or documented that it poses an unreasonable
threat to public health and safety, there is no merit in their request that restart
be delayed until a PRA is conducted. Therefore, this request is denied.

C.

Emergency Preparedness

The Petitioners allege deficiencies in the current state of emergency planning
and preparedness for Pilgrim Station. The Petitioners cite assessments performed
by the Federal Emergency Management Agency (FEMA)' and the Massachusetts
Executive Office of Public Safety«! that conclude that emergency planning and
preparedness at Pilgrim are inadequate to protect the health and safety of the
public in the event of an accident The Petitioners state that both agencies have
identified deficiencies in (1) evacuation plans for public and private schools as
well as day-care centers, (2) evacuation plans for the special-needs population,
(3) evacuation plans for the transport-dependent population, (4) identifiable
public shelters for the beach population, (5) a reception center for people
evacuating by the northern route, and (6) the overall progress in planning and
the apparent diminution in the state of emergency preparedness.
FEMA forwarded its report on the adequacy of emergency preparedness
at Pilgrim to the NRC on August 6, 1987. In this report, FEMA specifically
addressed the information provided in the First Barry Report in developing its
findings.
On August 18, 1987, the NRC requested that the Licensee provide an action
plan and schedule for assisting the Commonwealth of Massachusetts and local
governments in addressing the FEMA-identified emergency planning issues for
Pilgrim. The NRC stated that it viewed the emergency planning issues to be
a matter of serious concern and that the determination to restart the plant will
involve, in part, consideration of the resolution of the emergency planning issues

'Federal Emergency Management Ag~cy "SeIf·Initi.ted Review and Interim FInding for the Pilgrim Nuclear
Power Station." dated August 4, 1987.
6M....chusctts Executive Office of Public Safety, Secretary of Public Safety, Charles V. Darry, "Report to the
Governor on Emcrgmcy Preparedness for .n Accident .t the Pilgrim Nuclear Power Station," dated December
16, 1986 (the ''F1l'St Darry Report'').
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identified by FEMA. (A similar conclusion was stated in the Golden Interim
Decision).
By letter dated September 17, 1987, the Licensee submitted to NRC an
action plan and schedule summarizing the status of the issues and the assistance
being provided by the Licensee to the Commonwealth and local authorities
in the improvement of their emergency response programs. These efforts have
included the development of an updated evacuation time estimate (ETE) study
and traffic management plan, a study to identify public shelters for the beach
population, and the identification of and provision for the special-needs and
transportation-dependent populations within the 10-mile EPZ. In addition, the
Licensee is providing professional planners to assist local governments and
the Commonwealth in upgrading their plans and in the development of a
new training program for offsite emergency response personnel. On October
26, 1987, the Licensee provided additional information on beach population
and sheltering to the Commonwealth. In a letter to the Commonwealth, dated
December 23, 1987, the Licensee forwarded a report entitled "Reception Center
Feasibility Analysis."
The Petitioners acknowledge some progress has been made toward improving
emergency preparedness, including identification of school/day-care populations,
estimates of available resources to evacuate these populations, an updated ETE
study, and estimates of the beach population and sheltering data. However,
the Petitioners continue to identify concerns regarding the current planning
efforts involving the identification of the special-needs and transport-dependent
popUlations, shortcomings in the ETE study, inadequacies in the sheltering data,
determination of a replacement for the northern reception center, and the conduct
of an exercise.
On December 17, 1987, Governor Dukakis forwarded to the NRC a report
prepared by Secretary Barry entitled, "Report on Emergency Preparedness for
an Accident at Pilgrim Nuclear Power Station" (Second Barry Report). In
this report, Secretary Barry provided additional information and background
concerning the issues raised in the Petition.
The current status of the efforts to improve the offsite emergency response
programs is as follows:
Drafts of the local emergency plans have been completed. Six of
these drafts have been forwarded by the Commonwealth to FEMA
for informal technical review.
Drafts of the local emergency plan implementing procedures have
been prepared and are being reviewed by town officials.
The draft Massachusetts Civil Defense Agency Area II Plan is complete and being reviewed by the Commonwealth.
The draft of the Commonwealth Plan for Pilgrim is complete and
being reviewed by the Commonwealth.
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A training program has been jointly developed by the Licensee a
nd the Massachusetts Civil Defense Agency. The Massachusetts Civil
Defense Agency, which has approved the training program, is reviewing the attendant lesson plans as they are being developed. Training
for offsite emergency response personnel has begun.
A northern reception center has been designated by the Commonwealth.
The NRC will continue to monitor the progress of the Licensee's efforts
to assist Massachusetts and local governments in improving their emergency
response programs. The Licensee has committed to conduct a full-participation
exercise following the completion of these efforts. On September 17, 1987,
the Licensee requested an exemption from the NRC requirement to conduct a
biennial full-participation exercise in 1987. On December 9, 1987, the NRC
granted the exemption, stipulating that the Licensee is to conduct a fullparticipation exercise for Pilgrim no later than June 30, 1988. On April 4, 1988,
the Licensee requested a further extension of the full-participation exercise to
the end of 1988. On May 11, 1988, the NRC granted a further extension of this
requirement, but stipulated that a full-participation exercise be conducted prior
to the end of calendar year 1988.
A decision on this portion of the Petitioners' request is deferred. However,
the determination as to whether to restart Pilgrim will involve consideration of
the emergency planning issues identified by FEMA.
CONCLUSION
For the reasons discussed above, a decision cannot be made at this time
regarding the management and emergency preparedness issues. These portions
of the Petition will be addressed in a subsequent response. However, the NRC
has required, and will continue to require, that the Pilgrim facility remain shut
down until the management and emergency preparedness issues are dealt with
to the satisfaction of the NRC.
For the reasons discussed above, the information identified by the Petition
does not warrant the initiation of the requested actions in regard to the probabilistic risk assessment and attendant plant modifications. Accordingly, the
Petitioners' request for action pursuant to 10 C.F.R. § 2.206 on this issue is
denied.
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As provided in 10 C.F.R. § 2.206(c), a copy of this Decision will be filed
with the Secretary for the Commission's review.
FOR THE NUCLEAR
REGULATORY COMMISSION
Thomas E. Murley, Director
Office of Nuclear Reactor
Regulation
Dated at Rockville, Maryland,
this 27th day of May 1988.
Attachment:
Golden Interim Decision
[The attachment has been omitted from this publication but may be found in
the NRCls as DD-87-14, 26 NRC 87 (1987), or in the NRC Public Document
Room, 1717 H Street, NW, Washington, DC 20555.]

612

DPRM-88-1

Cite as 27 NRC 613 (1988)
UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

OFFICE OF THE EXECUTIVE DIRECTOR FOR OPERATIONS
Victor J. Stello, Jr., Executive Director for Operations

In the Matter of

Docket No. PRM 50-25a

PORTER COUNTY CHAPTER OF THE
IZAAK WALTON LEAGUE OF
AMERICA, et al.

April 1, 1988

The Nuclear Regulatory Commission is denying a petition for rulemaking
submitted by the Porter County Chapter of the Izaak Walton League of America,
el al. The Petitioner requested a change in the Commission's regulations
governing the extension of construction permits. Specifically, the Petitioner
requested that the Commission not limit its inquiry in granting an extension
to those reasons why construction was not timely completed but would require
the Commission to consider whether good cause had been shown for continued
construction of the reactor in light of all the circumstances at the time the
request for an extension was filed. Commission decisions since the filing of
the petition have emphasized that the decision to grant an extension should
not be used to conduct a broad-based reconsideration of the initial decision to
grant a construction permit. Since the petition would, in essence, require such
broad-based reconsideration, the Commission has decided to deny the request
for rulemaking.

NRC: AUTHORITY OF EXECUTIVE DIRECTOR FOR
OPERATIONS TO DENY PETITIONS
Pursuant to the 10 C.F.R. § 1.40(0), the Executive Director for Operations
is authorized to deny petitions for rulemaking of a minor or nonpolicy nature
where the grounds for denial do not substantially modify existing precedent. In
fact, the Commission has recently addressed this very issue and has seen no
reason to modify its existing policy.
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CONSTRUCTION PERMIT:
(SCOPE OF PROCEEDING)

EXTENSION OF COMPLETION DATE

The purpose of the construction permit extension process is not to engage
in an unbridled inquiry into matters already addressed in the initial construction
permit hearing. Washington Public Power Supply System (wpPSS Nuclear
Project Nos. 1 & 2), CLI-82-29, 16 NRC 1221, 1227 (1982). A person who
wants to raise health, safety, or environmental issues can do so in a request for
the Commission to institute a show-cause proceeding under 10 C.F.R. § 2.206
or, to the extent appropriate, can seek to litigate such issues in the context of an
operating license proceeding. The approach to deciding whether good cause has
been shown is to limit the challenges to the request for an extension to those
based on the reasons proffered by the permittee for the delay. [d. at 1228.
CONSTRUCTION PERMIT:
(SCOPE OF PROCEEDING)

EXTENSION OF COMPLETION DATE

The construction extension process is not a forum for the reconsideration
of issues addressed in the construction permit hearing, nor is it an avenue for
raising issues that can be addressed in a more appropriate forum such as a
§ 2.206 proceeding or an operating license proceeding. Texas Utilities Electric
Co. (Comanche Peak Steam Electric Station, Unit 1), CLI-86-4, 23 NRC 113
(1986), aJf'd, Citizens Association for Sound Energy v. NRC, 821 F.2d 725
(D.C. Cir. 1987).
CONSTRUCTION PERMIT:
(SCOPE OF PROCEEDING)

EXTENSION OF COMPLETION DATE

The Commission has repeatedly rejected attempts to broaden the scope of
a construction permit extension proceeding. Avenues exist in which persons
can raise safety and environmental concents. The Commission does not believe
that a full-scale relitigation in "a good-cause proceeding" of issues addressed
elsewhere or that can be raised in a different proceeding would substantially
improve the protection of public health and safety.
CONSTRUCTION PERMIT:
(SCOPE OF PROCEEDING)

EXTENSION OF COMPLETION DATE

The Commission has developed a test for determining whether a contention
falls within the perimeter of the construction permit extension process. The
contention must show that the applicant is responsible for the delay and has
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acted intentionally and without a valid business purpose. Public Service Co. of
New Hampshire (Seabrook Station, Unit 2), CLI-84-6, 19 NRC 975, 978 (1984).

CONSTRUCTION PERMIT:
(GOOD CAUSE)

EXTENSION OF COMPLETION DATE

A permittee may demonstrate that there was good cause for the past delay
in plant completion or a permittee may show that its current and future actions
are "good cause" for an allowance of more time for plant completion. This
is so even when the delay results from past conduct by the permittee that
sought to violate NRC requirements, which then resulted in a requirement to
correct safety deficiencies flowing from the past conduct Texas Utilities Electric
Co. (Comanche Peak Steam Electric Station, Unit I), CLI-86-15, 24 NRC 397
(1986). If the permittee discards and repudiates its past policy of violating NRC
requirements, "any delays arising from the need to take corrective action would
be delays for good cause." [d. at 403.

DENIAL OF PETITION FOR RULEMAKING
I.

BACKGROUND

In a submittal dated December 20, 1979, the Porter County Chapter of the
lzaak Walton League, the Concerned Citizens Against Bailly Nuclear Site, the
Businessmen for the Public Interest, Inc., James E. Newman, and Mildred
Warner filed with the Commission, petition for rulemaking PRM-SO-25a. An
identical petition was filed on the same date by the State of Illinois and was
denominated petition for rulemaking PRM-SO-2S. The Petitioners requested that
the Commission modify 10 C.F.R. § 50.55(b) which provides:
If the proposed construction or modification of the facility is not completed by the latest

completion date, the permit shall expire and all rights thereunder shall be forfeited:

Provided, however, That upon good cause shown the Commission will extend the completion
date for a reasonable period of time. The Commission will recognize, among other things,
developmental problems auributable to the experimental nature of the facility or fire, Hood,
explosion, strike, sabotage, domestic violence, enemy action, an act of the elements, and
other acts beyond the cOntrul of the permit holder, as basis for extending the completion
date.

The Petitioners sought to amend this section as an alternative to their attempt
to intervene in the construction permit proceeding for Northern Indiana Public
Service Company's (NIPS CO) Bailly Nuclear Generating Station. NIPS CO
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canceled the plant and Petitioners' desire to intervene became moot as a result of
cancellation. However, the Petitioners requested that the Commission consider
modifying § 50.55(b). Specifically, the Petitioners requested that the good-cause
determination must consider "whether .the permittee has shown good cause for
the continued construction of the plant in light of all the circumstances at the time
of considering the application [for the extension]." In the view of the Petitioners,
this rule would prohibit the Commission from limiting the extension proceeding
to the reasons why construction was not completed by the latest completion
date in the construction permit. The Commission received four comments on
the petition from law firms representing various owners and operators of nuclear
power plants. The comments were unanimous in their opposition to the petition.
In early 1985, both the State of Illinois and the private-citizen groups were
contacted by the NRC in order to determine whether the Petitioners wanted to
withdraw their request in light of the cancellation by NIPSCO of the Bailly
Generating Station. On February 28, 1985, the State of Illinois sent a letter to
the Secretary of the Commission withdrawing its petition for rulemaking (PRM
50-25). Attorneys for the private-citizen Petitioners were contacted and they
agreed to withdraw the petition (PRM 50-25a). Approximately a year later, the
attorney for the private citizens was again contacted and he stated that he would
withdraw the petition. Followup information was sent on January 31, 1986. No
response was forthcoming. Rather than delay further, the Commission will act
upon the petition.
II.

DISCUSSION

Subsequent to the filing of the petitions, the Commission clarified the meaning
of § 50.55(b). In Washington Public Power Supply System (wpPSS Nuclear
Project Nos. 1 & 2), CLI-82-29, 16 NRC 1221 (1982), the Commission
addressed the scope of the "good-cause" determination. First, the Commission
noted that the purpose of the extension process was not to engage in an unbridled
inquiry into matters already addressed in the initial construction permit hearing.
[d. at 1227. The Commission then noted that a person who wanted to raise health,
safety, or environmental issues could do so in a request for the Commission to
institute a show-cause proceeding under 10 C.F.R. § 2.206 or, to the extent
appropriate, would seek to litigate such issues in the context of an operating
license proceeding. The Commission concluded that the approach to deciding
whether good cause had been shown was to limit the challenges to the request
for an extension to those based on the reasons proffered by the permittee for the
delay. [d. at 1228. Thus, for example, a challenge to a permittee's need for an
extension based on delays due to unusually severe weather could not be based
on the need for the facility but only on the severity of the weather as it affected
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permittee's ability to construct the facility. The Commission again addressed
the issue of good cause shown in Texas Utilities Electric Co. (Comanche Peak
Stearn Electric Station, Unit I), CLI-86-15, 24 NRC 397 (1986). In that case,
the Commission held that a permittee may demonstrate that there was good
cause for the past delay in plant completion or a permittee may show that its
current and future actions are "good cause" for an allowance of more time for
plant completion. This is so even when the delay results from past conduct by
the permittee that sought to violate NRC requirements, which then resulted in
a requirement to correct safety deficiencies flowing from the past conduct. In
short, if the permittee discarded and repudiated its past policy of violating NRC
requirements, "any delays arising from the need to take corrective action would
be delays for good cause." ld. at 403.
The Commission revisited the construction permit extension process in Public
Service Co. 0/ New Hampshire (Seabrook Station, Unit 2), CLI-84-6, 19
NRC 975 (1984). The Commission reaffirmed and expanded on the WPPSS
decision. SpecificaIly, the Commission developed a test for determining whether
a contention falls within the perimeter of the construction permit extension
process. The contention must show that the applicant is responsible for the delay
and has acted intentionally and without a valid business purpose. ld. at 978.
The Commission reemphasized the narrow scope of the construction permit
extension proceeding in Texas Utilities Electric Co. (Comanche Peak Steam
Electric Station, Unit I), CLI-86-4, 23 NRC 113 (1986). In Comanche Peak.
the Commission had to determine whether it could grant an extension of a
construction permit after the construction permit had expired. The Commission
determined that it could do so. More importantly, the Commission rejected a plea
by the Citizens Association for Sound Energy (CASE) for a fuIl-scale hearing
on a new construction permit. 23 NRC at 117-20. Rather, the Commission
referred the ,request for a hearing to the Atomic Safety and Licensing Board
Panel for appropriate action. In the referral, the Commission limited the scope
of any hearing to chaIlenges to Texas Utilities' effort to demonstrate the
existence of good cause.ld. at 121. By rejecting CASE's plea, the Commission
reiterated its policy that the construction extension process is not a forum for
the reconsideration of issues addressed in the construction permit hearing; nor
is it an avenue for raising issues that can be addressed in a more appropriated
forum such as a § 2.206 proceeding or an operating license proceeding. The
Commission's determination in this case was upheld by the D.C. Circuit Court
of Appeals on June 26. 1987. See Citizens Association/or Sound Energy v. NRC.
821 F.2d 725 (D.C. Cir. 1987).
In summary, the Commission has repeatedly rejected attempts to broaden
the scope of the construction permit extension proceeding. Avenues exist in
which persons can raise safety and environmental concerns. The Commission
docs not believe that a full-scale relitigation in "a good cause proceeding" of
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issues addressed elsewhere or that can be raised in a different proceeding would
substantially improve the protection of public health and safety.

m.

FINDINGS

Based on the above considerations, the Commission hereby denies the petition
for rulemaking PRM 50-25a, dated December 20, 1979, filed by the Porter
County Chapter of the Izaak Walton League, et al.
Pursuant to the 10 C.F.R. § 1.49(0), the Executive Director for Operations
is authorized to deny petitions for rulemaking of a minor or nonpolicy nature
where the grounds for denial do not substantially modify existing precedent This
petition does not raise new policy issues and the grounds for denial of the
petition are in accordance with existing precedent. In fact, the Commission has
recently addressed this very issue and has seen no reason to modify its existing
policy. Thus, denial of the petition falls within the scope of the Executive
Director's delegated authority.
For the Nuclear Regulatory
Commission
Victor Stello, Jr.,
Executive Director for
Operations
Dated at Rockville, Maryland,
this 1st day of April 1988.
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

OFFICE OF THE EXECUTIVE DIRECTOR FOR OPERATIONS
Victor Stella, Jr., Executive Director for Operations

In the Matter of

Docket No. PRM 40·24

UNION CARBIDE CORPORATION

April 11,1988

The Nuclear Regulatory Commission (NRC) is denying a petition for rulemaking (PRM 40-24) submitted by the Union Carbide Corporation. The Petitioner requested that the NRC amend its regulations in four areas pertaining to
uranium milling operations and closure requirements. Three of the amendments
requested by the Petitioner are being denied due to changes made in NRC's regulations as a result of standards issued by the Environmental Protection Agency
(EPA). The NRC regulatory changes that were necessary to conform to EPA's
standards are required by law. The Petitioner's requests, which were received
prior to promulgation of EPA's standards, are inconsistent with existing EPA
requirements. The fourth area deals with a requested change to the assumed real
interest rate used to cover the cost of long-term surveillance. This request is denied on the basis that the proposed change is inconsistent with the government's
historical real rate of return.

UMTRCA (URANIUM MILL TAILINGS RADIATION CONTROL ACT
OF 1978): COMPLIANCE WITH EPA REGULATIONS
A petition for rulemaking requesting the amendment of portions of the NRC
regulations implementing UMTRCA (10 C.F.R. Part 40, Appendix A) which
was filed before the revision of those regulations to conform to EPA standards
(as required by law), will be assessed against the revised regulations,
rather than
J
the regulations to which the petition was addressed. Those proposals that are
inconsistent with the EPA standards, as incorporated in NRC regulations, are
rejected.
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REGULATIONS: INTERPRETATION (10 C.F.R. PART 40,
APPENDIX A, CRITERION 1)
Criterion 1 of Appendix A covers the selection of new tailings disposal sites
or the adequacy of existing tailings disposal sites. A proposal to amend this
criterion to provide for a long-term isolation period of 100 to 200 years would be
inconsistent with EPA's longevity standard, now part of NRC's regulations. EPA
requires reasonable assurance that control of radiation hazards be effective for
1000 years, to the extent reasonably achievable, and in any case, for at least 200
years.

REGULATIONS: INTERPRETATION (10 C.F.R. PART 40,
APPENDIX A, CRITERION 5)
NRC requirements for groundwater protection contained in Criterion 5 (which
covers the restoration of groundwater contaminated by seepage of toxic materials
from mill tailings sites) have been totally revised as a result of EPA standards. At
any site, new or existing, an applicant can apply for an alternate concentration
limit (ACL) for groundwater constituents. Use of the aquifer is'one of the factors
upon which the ACL could be based.

REGULATIONS: INTERPRETATION (10 C.F.R. PART 40,
APPENDIX A, CRITERION 6)
The NRC requirements for radon control have been Significantly changed as a
result of EPA requirements. The minimum 3-meter cover over tailings or wastes
is no longer required. The radon release rate has been changed to not exceed
the EPA-established average release rate of 20 picocuries per square meter per
second to the extent practicable throughout the effective design life.

REGULATIONS: INTERPRETATION (10 C.F.R. PART 40,
APPENDIX A, CRITERION 10)
This criterion imposes a charge on each mill operator to cover the cost of
long-term surveillance. The total charge must be such that "with an assumed
1 percent annual real interest rate, the collected funds will yield interest in an
amount sufficient to cover the annual costs of site surveillance." Petitioner's
proposal to use a 2% annual real interest rate, which is asserted to be a more
accurate reflection of the historic earning power of investments versus the 1%
rate used in NRC regulations, is rejected. The 2% annual real interest rate is
based on an industrial yield, and it would not be appropriate to use those figures.
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DENIAL OF PETITION FOR RULEMAKING
I.

BACKGROUND

On November 30, 1982 (47 Fed. Reg. 53,899), the Nuclear Regulatory
Commission (NRC) published a notice of receipt of a petition for rulemaking
filed by the Union Carbide Corporation. The petition requested that the NRC
amend portions of its regulations concerning criteria for the operation of uranium
mills and the disposition of tailings or wastes resulting from these activities.
The Petitioner suggested specific amendments to Criteria I, 5, 6, and 10 of
Appendix A to Part 40. That appendix sets out the technical, financial, ownership, and long-term site surveillance criteria relating to the Siting, operation,
decontamination, decommissioning, and reclamation of uranium mills and associated tailings. Appendix A was issued as part of the NRC's regulations implementing the Uranium Mill Tailings Radiation Control Act of 1978 (Pub. L. 95604, 42 U.S.C. 7901, et seq.). These regulations were published in the Federal
Register on October 3, 1980 (45 Fed. Reg. 65,531).
The Petitioner believes that the suggested amendments will continue to
adequately protect the public health, safety, and the environment from radiation
hazards associated with uranium milling. In addition, the Petitioner asserts that
its suggested amendments are more cost-effective in that they would significantly
reduce the costs of compliance at the facilities covered by the regulations.
The Suggested Amendments:

Criterion 1

Criterion 1 covers the selection of new tailings disposal sites or the adequacy
of existing tailings disposal sites. The Petitioner suggests that the long-term
isolation of tailings and associated contaminants be defined as a l00-200-year
period rather than the "thousands of years" period.
The Petitioner bases this suggestion on testimony before the NRC, the
states of Colorado and New Mexico, the Environmental Protection Agency, and
the Military Nuclear Systems Subcommittee of the Committee on the Armed
Services. The Petitioner contends that this testimony indicates that:
1. The thousands-of-years period is unreasonable.
2. Technology does not exist to ensure the isolation of tailings for
thousands of years.
3. The present requirement is costly and speculative.
4. It is difficult, if not impossible, to design a reclamation plan for a
tailings pile that will withstand erosion over a period of thousands of
years.
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5.
6.
7.

Tailings disposal should be based on a realistic period of time, such
as 100-200 years.
The thousands-of-years requirement tends to relieve the government
of any responsibility for ultimate control (Criterion 11).
The funds for long-term surveiIIance and control wiII be available
to pay for any repair necessitated by damages resulting from any
unexpected event (Criterion 10).

The Suggested Amendments:

Criterion 5

Criterion 5 covers restoration of groundwater contaminated by seepage of
toxic materials from miII tailings sites. The Petitioner contends that Criterion 5
attempted to distinguish existing from new sites. For new sites, the Petitioner
states that seepage would not result in deterioration of groundwater supplies,
and technical alternatives are provided to ensure that deterioration does not
occur. The Petitioner states, however, that for existing sites no guidance was
given concerning the standards to be used in developing the required sitespecific seepage control and groundwater protection methods. The Petitioner's
proposed amendment is intended to provide guidance it believes is missing for
existing sites by specifically including consideration of the current use of the
groundwater, naturally occurring characteristics of the groundwater, potential
use of the groundwater based on needs of the community, size of the aquifer,
availability of other drinking water sources, and the practicability of restoration.

The Suggested Amendments:

Criterion 6

Petitioner proposes amendments to Criterion 6 that would delete requirements
for (1) a 3-meter cover over tailings or wastes and (2) a surface exhalation
of radon emanating from the tailings or wastes to less than 2 picocuries per
square meter per second. Instead, suggested revisions would include cover
designs that are based on Site-specific analyses and concentrations of radon
and other radioactive material beyond a small buffer zone of approximately
500 feet established around the covered areas. These concentrations would not
exceed limits specified in Appendix B, Table II of 10 C.F.R. Part 20, excluding
background. The Petitioner requests that remedial actions be cost-effective and
based on a realistic assessment of the health hazard to the public that uranium
mill tailings may pose. The Petitioner believes that health risks to the public from
exposure to radium and radon from uranium mill tailings should be compared
with risks from exposure to other natural sources of radium, radon, and their
daughters as well as to other risks commonly accepted by the public. The
Petitioner contends that, if such comparisons are made, it is clear that the
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health risks to the public associated with uranium mill tailings have been greatly
overestimated. The Petitioner believes that its proposal will ensure that mill
tailings are controlled in a safe manner and that people and the environment
will be protected from radiation hazards associated with tailings disposal.

The Suggested Amendments:

Criterion 10

This criterion imposes a charge on each mill operator to cover the cost of
long-term surveillance. The total charge must be such that., "with an assumed
1 percent annual real interest rate, the collected funds will yield interest in an
amount sufficient to cover the annual costs of site surveillance." The Petitioner
proposes the use of a 2% interest rate rather than the current 1% interest rate. The
Petitioner requests that this rate, which it considers to be a more accurate
percentage spread between inflation and interest rates, be used.

II.

BASIS FOR REQUEST

As a basis for the requested action, the Petitioner stated it has facilities that
are affected by the NRC regulations in both Agreement and Non-Agreement
States. The requirements of Appendix A of 10 C.F.R. Part 40 also apply to
Agreement States. As a result of Agreement States conforming their regulations
to be compatible with NRC's, hearings and public comments were solicited. The
Petitioner claims that "additional testimony and evidence have been elicited
which were not available to the NRC in the consideration of its own regulations."
In light of this new information, the Petitioner requests that the NRC reconsider
its regulatory program. It is the Petitioner's contention that compliance with the
amendments it proposes will protect public health and safety and the environment
from radiation hazards associated with uranium milling byproduct material while
significantly reducing the costs of compliance at its uranium mills.

m.

PUBLIC COMMENTS ON THE PETITION

A notice of filing of petition for rulemaking was published in the Federal

Register on November 3D, 1982 (47 Fed. Reg. 53,889). Interested persons were
invited to submit written comments or suggestions concerning the petition by
January 31, 1983. At the request of several commenters, the comment period was
extended until May 2, 1983. The NRC received eleven comments in response to
the notice; five from environmental groups; three from state agencies; and one
each from the industry, an industrial representative, and a private citizen.
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All the commenters, with the exception of the two from the induttry and the
industrial representative, were opposed to the petition. The main reasons cited
by these commenters were:
1. Based upon Pub. L. 97-415 (issued January 4, 1983), which amended
UMTRCA, the Environmental Protection Agency is to develop general environmental standards by October 1, 1983. The NRC will then
review and revise its regulations to conform to the EPA standards.
Therefore, any changes now would be premature.
2. The additional information provided by the Petitioner is of limited
value.
3. Changes proposed by the Petitioner are not adequate to protect public
health, safety, and the environment. The existing regulations will
provide for this and are reasonable considering the hazards involved.
The comments from the industry and industrial representative are in total
support of the petition. These commenters also identified other parts of the
regulations that they felt should be changed.

IV.

STAFF ACTION ON THE PETITION

The response to the petition for rulemaking was delayed because Pub. L. 97415 (NRC Authorization Act of 1983, issued January 4, 1983) required EPA to
develop general environmental standards by October 1, 1983, and for the NRC '
to then conform its regulations to those issued by the EPA. Most of the issues
raised by the Petitioner were addressed in the final EPA environmental standards
(48 Fed. Reg. 45,926 (Oct. 7, 1983».
NRC's conformance to the EPA standards was completed in a two-step
process. The first step resulted in a final rule published on October 16, 1985
(50 Fed. Reg. 41,852). This rule revised Appendix A to 10 C.F.R. Part
40 in order to conform to the EPA requirements except for those relating
to groundwater protection. The second step also amended Appendix A and'
completed conformance to the EPA groundwater protection requirements. The
NRC began this step with advance notice of proposed rulemaking on November
26, 1984 (49 Fed. Reg. 46,425) prior to developing amendments for the
groundwater-protection-conforming changes.
As stated in the proposed rule to conform to groundwater protection requirements (51 Fed. Reg. 24,697 (July 8, 1986», "When the NRC publishes
its final rule on groundwater protection, the rule making proceedings necessary
to conform its regulations to EPA standards will be completed. At that time,
the NRC will make a final determination on the issues raised by the Petitioner
and publish its findings in the Federal Register." The final rule conforming
groundwater protection requirements, which completed the actions necessary to
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conform NRC regulations to EPA standards, was published on November 13,
1987 (52 Fed. Reg. 43,553).

v.

REASON FOR DENIAL

The first three amendments to Appendix A to 10 C.F.R. Part 40 suggested by
the Petitioner relate to Criteria 1, 5, and 6. These criteria were changed based
on requirements in Pub. L. 97-415 that the NRC conform its regulations to the
EPA standards. Accordingly, the Petitioner's proposals are assessed against the
revised NRC regulations, rather than the regulations to which the petition was
originally addressed. The reasons for denial follow.
Criterion 1. The Petitioner's proposal of a long-term isolation period of
100-200 years would be inconsistent with EPA's longevity standard, now part
of NRC's rules. EPA requires reasonable assurance that control of radiological
hazards be effective for 1000 years, to the extent reasonably achievable, and in
any case for at least 200 years.
Criterion 5. The requirements for groundwater protection contained in
Criterion 5 have been totally revised as a result of conformance to EPA
standards. The current requirements are more stringent than those that the
Petitioner requested to be changed. The Petitioner's proposed changes would be
inconsistent with current EPA requirements now part of NRC's rules. However,
the concerns of the Petitioner as far as contamination and use of an aquifer
at existing sites have been incorporated into the current regulations. At any
site, new or existing, an applicant can apply for an alternate concentration limit
(ACL) for groundwater constituents. Use of the aquifer is one of the factors
upon which an ACL could be based.
Criterion 6. The NRC requirements for radon control have been significantly changed as a result of EPA requirements. The minimum 3-meter cover
is no longer required. The radon release rate has been changed to not exceed
the EPA-established average release rate of 20 picocuries per square meter per
second to the extent practicable throughout the effective design life. The requirements in this criterion have been reduced from those that the Petitioner
requested be amended. However, further changes would be inconsistent with
EPA requirements.
The fourth change suggested by the Petitioner is that dealing with Criterion
10. This criterion was not affected by the EPA standards. The Petitioner indicates
that a 2% annual real interest rate is a more accurate reflection of the historic
earning power of investments versus the 1% rate used in NRC's regulations.
The Petitioner's request is based on comments provided to the Colorado
Department of Health by the Colorado Mining Association on June 5 and 17,
1981, and June 5, 1982. The basis for the 2% rate is "that a 2 percent annual
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real interest rate is a more accurate reflection of the historic earning power
of investments. Research performed by Union Carbide Corporation's corporate
finance group has shown that the average domestic bond yield over the last 30year period (1950-1980) exceeds the GNP deflator by 2 percent." The domestic
bond yield is derived from Moody's Investors Services average corporate yield
from the four rating classifications (Aaa, An, A, Baa) and is also the average of
three groups (railroad, public utility, and industrial).
The real rate of return used in Criterion 10 is based on the difference between
the long-term government bond rates and the consumer price index. Long-term
government bond rates are less than corporate rates.
The government's real rate of return should be based on government yields
because the funds are paid to the Treasury. The Treasury will not be investing
these funds in corporate bonds or, for that matter, in any other investment
vehicle. Conceptually, these funds can be viewed as displacing the need for
government borrowings. Therefore, their true investment value can be measured
by the government's ability to forego the payment of interest on government
bonds at the margin. Because these investments have historically averaged
approximately a 1% real rate of return, this is its appropriate value.
Furthermore, even if one assumed the government could invest these funds
in corporate bonds, and earn a higher rate of return, such a practice would be
counter to the intended purpose for these funds. The higher corporate real rate of
return reflects a risk premium whereas government bonds are essentially risk-free
investments. Given the need to ensure funds in perpetuity, it would be imprudent
to invest in corporate bonds and be exposed to potential losses. Because the
Petitioner's request is based on an industrial yield, it would not be appropriate
to use these figures. Therefore, the proposed change is denied.
fur the Nuclear Regulatory
Commission
Victor Stello, Jr.,
Executive Director for
Operations
Dated at Rockville, Maryland,
this 11th day of April 1988.
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION
ATOMIC SAFETY AND LICENSING APPEAL BOARD
Administrative Judges:
Thomas S. Moore, Chairman
Alan S. Rosenthal
Howard A. Wilber

Docket No. 50-335-0LA
(SFP expansion)

In the Matter of

FLORIDA POWER & LIGHT
COMPANY
(St. lucie Nuclear Power Plant,
Unit 1)

June 13, 1988

On the appeal of the applicant pursuant to 10 C.P.R. § 2.714a(c), the
Appeal Board affirms the Licensing Board's grant of the intervenor's petition
to intervene in this spent fuel pool expansion proceeding.

APPEAL BOARD:

STANDARD OF REVIEW

A licensing board order that was not appealed is not entitled to any stare
decisis effect. See Arizona Public Service Co. (Palo Verde Nuclear Generating
Station, Units I, 2 and 3). ALAB-713, 17 NRC 83, 85 (1983); Duke Power
Co. (Cherokee Nuclear Station, Units 1,2, and 3). ALAB-482, 7 NRC 979, 981
n.4 (1978).
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APPEARANCES
Harold F. Reis and Michael A. Bauser, WashingtOn, D.C., and John T. Butler, Miami, Florida, for the applicant, Florida Power & Light Company.
Campbell Rich, Stuart, Florida, intervenor pro se.
Benjamin H. Vogler for the Nuclear Regulatory Commission staff.

DECISION
We have before us the appeal of the applicant, Florida Power & Light
Company, from the Licensing Board's April 20, 1988 Memorandum and Order
granting the intervention petition of Campbell Rich in this spent fuel pool
expansion proceeding. The Board, in agreement with the positions of the
applicant and the NRC staff, first determined that Mr. Rich had standing to
intervene. It then found that seven of his proffered contentions were admissible. 1
The applicant appeals pursuant to 10 C.F.R. § 2.714a(c). That section permits
an interlocutory appeal of an order granting an intervention petition on the
ground that the petition "should have been wholly denied." Accordingly,
the applicant claims the Licensing Board erred in admitting all seven of the
intervenor's contentions and that the petition should have been denied and the
proceeding terminated. Rather than analyze each of the admitted contentions
with a view toward showing why the individual contentions are inadmissible,
however, the applicant levels a broadside attack claiming that the admitted
contentions all suffer from a common infirmity. Specifically, the applicant
asserts that our cases impose an affirmative duty upon the intervenor to include,
as part of his proffered contentions, a critical analysis of any previously
published solutions to the issues raised by the contention that may have been
proposed by either the applicant or the staff. According to the applicant, the
intervenor failed to satisfy this duty with respect to all seven of the admitted
contentions. The intervenor and staff oppose the applicant's appeal.
Most charitably stated, the applicant's argument is baseless and it need not
detain us long.2 In its brief, the applicant states that it fully recognizes the basic
1 Mr. Rich originally proffered lixteal conlenIions. He wilhdrew two of them and the LicalSing Board found Iix
cmtentims inadmissible and defcned ruling on one. The applicant opposed the admission of all the c:ontcntiona
and. of the ICYa\ Idmitted. the NRC luff did not ClppOIe the admission of Ii.... of them.
200 lune 7, 1988, the Ipplicant filed I motion requesting thlt we hold oral argument on its appeal. The holding
of oral argument is I mluc:r wely within our discn:tion and we normally hold argumcntl only when one or more
mcmbea of the Board he.... quCltions of the partica on their arguments. In light of the insubstantiality of the
Ipplicant'l position, no purpose woold be ICn'Cd by an oral argument in this instance, and the motion is denied.
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principles governing the admissibility of contentions and it further represents
that it does not challenge any of them. Yet, as the staff points out, "[a]lthough
[applicant] states that it is not in any way challenging this general doctrine. . .
the criteri[on] it proposes does, in fact, impose a far more stringent standard for
evaluating this pro se Intervenor's proffered contentions.'tJ
The applicant purports to base its argument on that part of a sentence from
our decision in Catawba stating that "an intervention petitioner has an ironclad
obligation to examine the publicly available documentary material pertaining to
the facility in question with sufficient care to enable it to uncover any information
that could serve as the foundation for a specific contention."· From this language,
the applicant creates a duty on the part of the intervenor to answer in his proffered
contentions anything found in publicly available documentary material that might
be contrary to the intervenor's position.' As is apparent from even the most
casual reading of Catawba, the applicant has taken this snippet from the case
totally out of context: that decision manifestly does not place on an intervenor
a duty of the ilk asserted by the applicant 6
The Commission's Rules of Practice in 10 C.F.R. § 2.714(b) require that
"the bases for each contention [be] set forth with reasonable specificity." In
Catawba, we addressed the generic question of whether a contention that failed
to meet that bases requirement could be conditionally admitted, subject to its
being fleshed out later through discovery or being revised subsequently upon
receipt of previously unavailable information. We held that the Commission's
Rules of Practice preclude a contention from being admitted conditionally for
any reason.' We then turned to the question whether a contention could be
rejected as untimely under the five-factor test of section 2.714(a)(I) when an
adequately specific contention could not have been earlier filed because of the
unavailability or nonexistence of documentation that was an essential element
of the license application or the staff's prehearing review. We held that, as a
matter of law, the untimeliness factor (the first of the 2.714(a)(1) factors) could

3 Response of NRC Staff (May 24. 1988) at 6.

• Dw Powu Co. (Catawba Nuclear Station. Unita 1 and 2). AL\B·687. 16 NRC 460, 468 (1982). rcy'd

u.

pari. ClJ·83·19. 17 NRC 1041 (1983).

'The applicant also purports to rely upon the unappealed denial of the intervention petitions in Commo_altlt
Edison Co. (Dresden Nuclear Power Station. Unit No.1). LBP·82·52, 16 NRC 183 (1982). Such a licensing
boud order. however, is not entitled to any slare dtci.ri.J effect because it was never appealed. Se, Ariza"" Public
Service Co. (Palo Verde Nuclear Generating Station, Units 1,2 and 3), ALAB·713, 17 NRC 83,85 (1983); Dw
Puwer Co. (Olcrokee Nuclear Station. Units 1,2, and 3), AL\B-482, 7 NRC 979, 981 n.4 (1978).
6 In its brief. the applicant complains thlt the iliff chose not to address this ume argument before the licensing
Board and thlt the Board below also ignored the argument in its mcmonndum and order admitting Mr. Rich',
contentions. Applicant" Brief (May 9, 1988) at 4-5 & n.s, 16. We suspect that both the iliff and the licensing
Board found the applicant" argument
neceasuy or deserved..
'16 NRC It 466-67.

10

obviously groundless thlt they' quite properly concluded no reply wu

629

not be overridden in such circumstances by the other four factors governing
late-filed contentions.s
As part of our discussion in Catawba, we reviewed our earlier decision in
Prairie Island.'} There, we rejected the argument that it was not possible for
the petitioners to state specific contentions until they had been able to conduct
discovery. For, as we pointed out, there already was sufficient information publicly available at the time of publication of the notice of hearing to formulate
specific contentions.tO The language from Catawba quoted out of context by
the applicant was made in direct reference to that rationale. In full, we stated:
"Implicit in this [Prairie Island] observation was the belief that an intervention
petitioner has an ironclad obligation to examine the publicly available documentary material pertaining to the facility in question with sufficient care to enable
it to uncover any information that could serve as the foundation for a specific
contention."ll
As is clear from the context of our statement in Catawba, we were not in any
way creating, referring to, or even suggesting a duty applicable to an intervenor
like that now claimed by the applicant, and no such duty exists under the bases
requirement of 10 C.F.R. § 2.714(b). As we recently stated in Comanche Peak,
the bases requirement is merely a pleading requirement designed to make certain that a
proffered issue is sufficiently articulated to provide the other parties with iu broad outlines
and to provide the Licensing Board with enough information for determining whether the
issue is appropriately litigable in the instant proceeding. The requirement generally is fulfilled
when the sponsor of an otherwise acceptable contention provides a brief recitation of the
factors underlying the contention or references to documenu and texU that provide such
reasons. But the fact that a contention complies with the bases requirement of section
2.714{b) does not mean that the issue is destined to go to hearing - such a contention is
subject to being rejected on the merits prior to trial under the summary disposition provisions
of the Rules of Practice. 11

Contrary to these established principles regarding the admission of contentions, the applicant would require the in~ervenor first to anticipate the applicant's response to the issues he raises and then answer that response in his
initial contention. Such matters go directly to the merits of the contention and

81d. II 468-70. Upat its 8UiJ spofllc review of Catawba. Ihe Commission reversed Ihlt part of our holding and
determined instead Ihlt all five flctors of 10 C.F.R. 12.714(1)(1) must be cmsidered and balanced in every case
in assessing Ihe acceptance of alate-filed contention. 17 NRC at 1047.
'} NortAm. Statu Pa-r Co. (Prairie Island Nuclear Generating Plant, Units 1 and 2), ALAB-I07, 6 AEC 188,
aldCU-73-12, 6 AEC 241 (1973). aJrd sub nom. BPIv. }.Ee. SOl F.2d 424 (D.C. Cir. 1974).
I 6 AEC at 192 Then, as now, Ihe Commission', Rules of Practice, 10 c.F.R. 1 274O(b)(I), provided lhat
discovery 00 Ihe aubjco;t matter of a contention cln only be obuined after Ihe contentioo is admitted.
11 16 NRC at 468.
tlTuQ.f Utilitiu Electric Co. (Comanche Peak Steam Electric Station, Unit I), ALAB-868, 2S NRC 912, 930
(1987) (footnotes emitted).
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belong in an applicant's summary disposition motion, not in the intervenor's
initial pleading. Thus, the applicant's argument is meritless.
Because the applicant has not shown that all seven contentions were erroneously admitted, the Licensing Board's grant of the intervention petition is

affirmed. 13
It is so ORDERED.

FOR THE APPEAL BOARD
C. Jean Shoemaker
Secretary to the
Appeal Board

13 Except as to cmtc:ntion 4 (which, accotding to the applicant'. June 8, 1988 leuer to us, has been overtaken by
recent events). the applicant has not individually brieted the question whether Mr. Rich pleaded an adequate basis
for the contentions admined by the licensing Board. It should go without saying that unbrleted cWms do not
deserve appellate attention.
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In the Matter of

Docket Nos. 50-443-0L-1
50-444-0L-1
(Onslte Emergency Planning
and Safety Issues)

PUBLIC SERVICE COMPANY OF
NEW HAMPSHIRE, at sl.
(Seabrook Station, Units 1
and 2)

June 14, 1988

The Appeal Board grants an intervenor's motion for leave to file out of time a
notice of appeal from a Licensing Board order dismissing two of the intervenor's
contentions as abandoned.

RULES OF PRACTICE:

APPEAL TIME LIMITS

Time limits established by the Rules of Practice with regard to appeals from
licensing board decisions and orders are not jurisdictional. Nuclear Engineering
Co. (Sheffield, illinois, Low-Level Radioactive Waste Disposal Site), ALAB606, 12 NRC 156, 160 (1980).

RULES OF PRACTICE:

APPEAL TIME LIMITS

Although the Appeal Board's general policy has been to enforce strictly the
time limits for appeals from licensing board decisions and orders, it may lay

632

to one side the untimeliness of an appeal where the lateness likely was not
occasioned by a lack of diligence but. rather, stemmed from an unfortunate
misapprehension respecting the immediate appealability of the order in question.

Ibid.
RULES OF PRACTICE:

APPEAL TIME LIMITS

Although 10 C.F.R. 2.762 speaks in terms of appeals from "initial decisions,"
that phraseology should not be taken too literally. Any licensing board action
that is final is immediately appealable.

RULES OF PRACTICE:

APPELLATE PROCEDURE

The test of "finality" for appeal purposes before this agency (as in the courts)
is essentially a practical one. As a general matter, a licensing board's action is
final for appellate purposes where it either disposes of at least a major segment of
the case or terminates a party's right to participate; rulings which do neither are
interlocutory. Toledo Edison Co. (Davis-Besse Nuclear Power Station), ALAB300, 2 NRC 752, 758 (footnotes omitted).

POUCY STATEMENT:

CONDUCT OF UCENSING PROCEEDINGS

Commission policy mandates an expeditious inquiry into a claim that has
been properly raised, particularly where it poses a potential safety problem and
the proceeding has already been protracted. See Statemelll of Policy on Conduct
of Licensing Proceedings, CLI-81-8, 13 NRC 452, 453 (1981).

APPEARANCES
Andrea Ferster, Washington, D.C., for the intervenor New England Coalition
on Nuclear Pollution.
Thomas G. Dignan, Jr., George H. Lewald, and Deborah S. Steenland,
Boston, Massachusetts, for the applicants Public Service Company of
New Hampshire, et al.
Gregory Alan Berry for the Nuclear Regulatory Commission staff.
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MEMORANDUM AND ORDER
In ALAB-892 in the onsite emergency planning and safety issues phase of
this operating license proceeding,l we took note of the Licensing Board's unpublished May 12, 1988 Memorandum and Order in which the Board dismissed as
abandoned two contentions advanced by the intervenor New England Coalition
on Nuclear Pollution (Coalition).2 One of those contentions concerned the adequacy of the applicants' proposal for the inservice inspection of the Seabrook
facility's steam generator tubes; the other focused upon the accumulation of
aquatic organisms and other foreign matter in the facility's cooling systems.3
The basis of the Licensing Board's action in the May 12 order was the Coalition's announced decision not to litigate further either contention. In the case
of the cooling systems contention, however, that decision was founded upon the
Licensing Board's previous ruling that, although addressed to the possibility of a
coolant flow blockage resulting from the buildup of macrobiological organisms,
the contention did not also encompass microbiologically-induced corrosion. The
Coalition, however, told the Licensing Board that it did not accept that interpretation of the contention and, moreover, that it continued to believe that the
applicants' program for detecting and controlling microbiologically-induced corrosion was inadequate.
After setting forth these facts in ALAB-892, we observed that the Coalition
had additionally informed the Licensing Board, and reiterated in a filing with
us, that it intended to take an appeal "at the appropriate time" from the Board's
determination that the cooling systems contention did not embrace the issue
of microbiologically-induced corrosion:' We went on to point out that the
Coalition had not asked for guidance respecting whether the appeal (1) had
to have been taken from a March 18, 1988 Licensing Board Memorandum and
Order reaffirming the Board's interpretation of the cooling systems contention;
(2) would appropriately be taken from the May 12 Memorandum and Order
dismissing the contention; or (3) could "await subsequent events."5 While
stressing that guidance was not being supplied uninvited, we did mention that
"the time for the filing of a notice of appeal from the May 12 order has not as
yet expired (see 10 C.F.R. 2.762) and, thus, an appeal from that order is still
possible as of this writing.''6
127 NRC 48S (1988).
2 Su id. at 488·89.
3 Bo!h contc:ntions had been IUbmittcd to, and rejected at !he tlueshold by, !he Licensing Board leveral years ago.
In ALAB·87S, 26 NRC 2S1 (1987), we concluded !hat !he rejection was c:rrooeoos and, accordingly, remanded
bo!h contcrtions to !he Licensing Board for consideration on !he merits.
427 NRC It 489 n.1l.
5 Ibid.
61bid.
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The Coalition's counsel was orally notified of the issuance of ALAB-892
on the day it was rendered (May 24) and, in the absence of any representation
to the contrary, it may be assumed that counsel (located in Washington, D.C.)
had the opinion in hand by May 27 - the date upon which the period for
noting an appeal from the May 12 order expired.' In the circumstances, out of
an abundance of caution if nothing else, one might have expected counsel to
have placed a notice of appeal from that order in the mail no later than the 27th.
Apparently, however, counsel does not subscribe to the familiar adage to the
effect that an ounce of prevention is worth a pound of cure. For no notice of
appeal was filed by the 27th. Rather, counsel waited five additional days and
then, on June 1, filed a motion seeking either (1) a declaration, in the guise
of "clarification" of ALAB-892, that the May 12 order was interlocutory and
consequently an appeal from it would have been premature; or (2) leave to file
out of time an attached notice of appeal from the May 12 order.!
Although the matter may not be entirely free from doubt, we agree with the
applicants that the May 12 order is appealable.9 For this reason, we deny the
declaratory relief sought by the Coalition. Over the applicants' opposition, we
are nevertheless accepting the untimely notice of appeal from that order. As the
applicants themselves acknowledge, it is settled that "the time limits established
by the Rules of Practice with regard to appeals from Licensing Board decisions
and orders are not jurisdictional."lo And while it is nonetheless true that "our
general policy has been to enforce [those limits] strictly," there is precedent
for "lay[ing] to one side the untimeliness of [an] appeal" where the "lateness
likely was not occasioned by a lack of diligence but, rather, stemmed from
an unfortunate misapprehension respecting the immediate appealability of [the
order] in question."" Despite the judgment lapse inherent in the course that the
Coalition followed in the wake of ALAB-892, we are satisfied that that precedent
is applicable here.

7The May 12 order was officially served en counsel by ordinary mail on Ihe date of its issuance. Thus, any
notice of appeal from Ihe order was due to be filed (i.e.. mailed) wilhin 15 days Ihcreafter. S66 10 c.F.R. 2.710.
2.762(a).
! S6' New England Coalitim on Nuclear Pollution'. Motion for Carification or, in Ihe Alternative. Motion for
Leave to rue a Notice of Appeal Out of Tune (June 1. 1988) [hereinafter. Coalitim's Motion].
9 S" Applicants' Response to New England Coalition on Nuclear Pollutfm'. Motion for Carificatien or, in
Ihe Alternative. Motion for Leave to rue a Notice of Appeal Out of Time (June 6. 1988). For its part. Ihe
NRC staff diaagrees wilh Ihe .pplicants on Ihat score but maintains lhat. in Ihe exemse of our diacretion to
undertske an interlocutory review of non-final orders. we should entertain at !his time Ihe Coalition'. challenge
to Ihe Ucensing Bo.nI·, interpretatim of Ihe cooling systems contentiOlL Su NRC Staff Respmse to NECNP
Motim for Carification or. in Ihe Alternative, Motim for Leave to rue a Notice of Appeal Out of Tune (June
13, 1988) [hereinafter, Staff'. Respmse]. Su also 10 c.F.R. 2.7I8(i); Public S6TYiu Co. 0/ Nn¥ lIamps"i,..
(Seabrook Station, Voita 1 and 2), ALAB-271 , 1 NRC 478, 482-83 (1975).
10 Nucu(11' Ellgilluri1lg CD. (Sheffield, Illinois, Low-Level Radioactive Waste Disposal Site), ALAB-606, 12 NRC
156, 160 (1980).

ll1bid.
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A. The Coalition's insistence that the May 12 order is not appealable rests
on the proposition that only "initial decisions" are subject to appeal. In this
connection, the Coalition emphasizes that the May 12 order neither is labelled
an initial decision nor contains the ingredients of such a decision.12 We are also
reminded that the order did not end the onsite emergency planning and safety
issues phase of the proceeding or conclude the Coalition's participation in it l3
To the contrary, the Licensing Board presiding over that phase still has before it
another issue raised by the Coalition - the environmental qualification of certain
coaxial cable used for data transmission in the facility's computer system.I4
All this is true. But it is also quite beside the point Although 10 C.F.R. 2.762
speaks in terms of appeals from "initial decisions," we long ago decided that
that phraseology was not to be taken too literally. As explained in our 1975
decision in the Davis-Besse proceeding (which the Coalition itself cites):
The test of "finality" for appeal purposes before this agency (as in the courts) is essentially a
practical one. As a general matter, a licensing board'. action is final for appellate purposes
where it either disposes of at least a major segment of the ease or terminates a party'. right
to participate; rulings which do neither are interlorutory.1.5

Because it manifestly did not affect the Coalition's right to participate in the
proceeding, the crucial question here is whether the May 12 order disposed of
"a major segment of the case." Had the dismissal of the cooling systems and
steam generator tube integrity contentions taken place at an early stage of this
phase of the proceeding, when there remained for trial many additional safety or
onsite emergency planning issues, the negative answer suggested by the NRC
staff might have been required. But the context of the dismissal of the two
contentions just last month is significantly different As earlier noted, several
years ago the Licensing Board rejected both contentions at the threshold.16 That
rejection was one of the issues the Coalition raised on its appeal from the Board's
March 25, 1987 paruat initial decision authorizing the issuance of a low-power
license for the facility.I' Although that decision was affirmed in large measure,
we agreed with the Coalition that the contentions should have been accepted
for litigation. Accordingly, they were remanded to the Licensing Board with
directions to consider them on the merits. II
12 ~. Coolition'. Motion at 3-4.
I3/d. at 4-5.
14/bid. That issue wu molt m:enIly returned 10 Ihc Licensing Board in ALAB·891, 'n NRC 341 (1988). In
addition. !he Board has bcf'orc it on n:mand Ihe public notification isauc raiaed by anolhcr intervenor. ~. ALAB.
883, 'n NRC 43 (1988).
1.5 Toudo EdirOIl Co. (DaviI·Beae Nuclear Power Statim). ALAB·300, 2 NRC 752, 758 (footnotes omitted).
1«1 ~.IUpr" note 3.
17~. LBP-87.10. 2S NRC 177.
18 ~. ALAB.875, 26 NRC at 'n5.
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In these circumstances, we encounter no great difficulty in concluding,
contrary to the staff's belief, that the Licensing Board's dismissal of the two
remanded contentions in the May 12 order can and should be deemed to have
disposed of a "major segment" of what remained of the onsite emergency
planning and safety issues phase of the proceeding and, as such, to meet the
Davis-Besse test of finality.I9 We are aided in reaching this conclusion by the
consideration that there is no apparent, good, or practical reason to defer to
some undetermined later day our resolution of the Coalition's claim that the
Licensing Board misinterpreted its cooling systems contention. That claim
has nothing whatever to do with any other matter still pending below. And,
assuming that the claim is valid - i.e., that the cooling systems contention
does extend to microbiologically-induced corrosion - established Commission
policy mandates an expeditious inquiry into the merits of the Coalition's
assertion that such corrosion poses a potential safety problem.2O This is especially
so inasmuch as this proceeding has already been protracted.
B. We have previously referred to our belief that, no matter what might
have been the Coalition's own thinking on the appealability of the May 12
order, prudence dictated the filing of a timely notice of appeal from that order.
The most that the Coalition would have risked would have been a dismissal of
the notice on the ground of prematurity. Had that contingency materialized. the
Coalition would, of course, have lost nothing. The dismissal necessarily would
have been without prejudice to the renewal of the notice at the appropriate future
time.:u
But it scarcely follows that the Coalition can be charged with a lack of due
diligence. Nor are we prepared to say that its conclusion on the appealability
question was so untenable as to indicate a possible lack of good faith in pressing

19 AI the basis for its opposite conc1nsion, the Itafl' lUtes that:
A "'major aegment of a case" appc:an to be a legment of a case aepanted for dis= proceedings, IUch U
bas been done to consider m-site nfety issues, environmental isSUCI or ofT-iite emergency planning issues.
No dis= proceeding had been established to consider the cooling system; nlher it wu put of m-aite
issues that resulted in the remand in AL\B-S7S, which also included the environmental qualification issue
atilI. pending in this proceeding.
Staff's Respmae at 6 n.2. But we are cited to no authority that might IUpport the ataff's premise that, to be
treated u final for appellate purposes, an order necessarily must dispoae of all pending issues in that "dis="
proceeding in which it wu entered. The acc:ming absence of any prcc:edential foundation for the prcmisc is
acuce1y 1Wprising. For, if the ataff's view were accepted, it would necessarily follow that, in circumstances
where the particular case had not been "separated for dis= proceedings," no order that fell short of disposing
of all remaining issues in the entire cue could ever be deemed appealable. We are aatisfied that Davis-Bus. did
not c:m!I:mplate such a result.
20 S•• S"'16_", 01 PoUcy 011 CoNlucr 01 Lk.lLriIIg PTOu.diIIgs, CU-Sl-S, 13 NRC 452, 453 (1981).
21 Even without the advantage of the discusaion in footnote 12 in AL\B-S92, the acnsib1c c:oursc would have been
the filing of a timely, prccautimuy notice of appeal But any uncertainty on that ICOrC should have CVlporated
once the Coalition 1camed from that footnote that, although not there ruling on the matter, we thought it at least
pouible that an appeal from the May 12 order wu the available mechanism for challenging the interpretation
below of the cooling aystcms COIlention. Needless to IIY, the precautimuy nocicc could have been aCC<lmpanied
by a IUtement of the Coalitim's lUSOIlI why it thought an appeal to be ptanature.
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the position that the May 12 order was not the proper vehicle for triggering its
appellate claim that the cooling systems contention had been misconstrued. We
are aware of no litmus paper test for determining what constitutes a "major
segment" of a particular case and reasonable minds might well differ on that
score with respect to the content of the May 12 order. Moreover, only a few days
elapsed between May 27 (the deadline for filing a notice of appeal) and June 1
(the date upon which the notice was in fact submiUed). Thus, the tardiness of
the notice should have little, if any, effect upon the timing of the disposition of
the appeal.22
The June I, 1988 motion of the New England Coalition on Nuclear Pollution
is granted insofar as it seeks leave to file out of time a notice of appeal from
the Licensing Board's May 12, 1988 Memorandum and Order.
It is so ORDERED.
FOR THE APPEAL BOARD

C. Jean Shoemaker
Secretary to the
Appeal Board

22In an unpublished June 6,

1988 order, we denied the Coalition'. motion to defer the bricling of its appcU to
await cur action on the June 1 motion. Given that denial, we will expect the Coalition to file its brief within 30
days of the date of the notice of appeal (IS required by 10 C.P.R. 2.762(b».
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Cite as 27 NRC 639 (1988)
UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION
OFFICE OF ENFORCEMENT
James Lieberman, Director

Docket Nos. 50-528
50-529
50-530

In the Matter of

ARIZONA PUBLIC SERVICE
COMPANY, et 8/.
(Palo Verde Nuclear Generating
Station, Units 1, 2, and 3)

June 15, 1988

The Director of the Office of Enforcement denies a petition filed by Mr. Myron L. Scott, Ms. Lyn McKay, and Ms. Barbara Bush, on behalf of the Coalition
for Responsible Energy Education, concerning their allegation that Arizona Public Service Company had knowingly violated the provisions of 10 C.F.R. § 50.7
by requiring certain employees to submit to polygraph testing.

VIOLATIONS OF 10 C.F.R. § 50.7 BY LICENSEES
Section 50.7 prohibits an employer subject to the regulation from discharging
or taking other adverse employment actions against an employee in retaliation
for the employee having engaged in protected activities. The protected activities
include, but are not limited to, providing information to the NRC regarding
violations, requesting the NRC to institute action, or testifying in an NRC
proceeding.

PROTECTED ACTIVITIES UNDER 10 C.F.R. § 50.7
There was no violation of § 50.7 with respect to a claim by an employee that
he was being unjustly polygraphed for earlier going to the NRC. The record
revealed that the employee had not been singled out to be polygraphed since
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he was a member of one of the two main groups targeted by the Licensees as
having access to security information which the Licensees had reason to believe
had been improperly conveyed to the press.
There was also no violation of § 50.7 with respect to other employees who
were polygraphed where none were identified as having engaged in protected
activities.
CIDLLING EFFECT

No chilling effect to employees from polygraph testing was identified when
employees had come forward with safety concerns at about the same rate both
before and after the polygraph testing. Moreover, the Licensees had taken steps
to prevent any chilling effect by notifying employees that the company was
only conducting these tests because of security concerns and that it was not
attempting to discourage them from communicating with the press.

DmECTOR'S DECISION UNDER 10 C.F.R. §2.206
I.

INTRODUCTION

By Petition dated July 16, 1986, Mr. Myron L. Scott, Ms. Lyn McKay,
and Ms. Barbara S. Bush, on behalf of the Coalition for Responsible Energy
Education (CREE or Petitioner), filed a request pursuant to 10 C.F.R. § 2.206
with the Director, Office of Inspection and Enforcement. The Petition was
subsequently referred to the Office of Enforcement for response. The Petition
alleges that Arizona Public Service Company, et al. (APS or Licensees), have
knowingly violated the provisions of 10 C.F.R. § 50.7 by requiring certain
employees to submit to polygraph testing as a means of discouraging employees
from reporting unsafe conditions at the Palo Verde Nuclear Generating Station
(PVNGS or Palo Verde). In support of its claim, CREE cites the experience
of an individual (Mr. Blaine Thompson) who, it contends, was intimidated and
harassed by the Licensees by being required to undergo polygraph testing in
retaliation for allegedly reporting certain security problems to the NRC.
As sanctions against Licensees for these alleged violations, CREE requests
that the Commission: (1) impose a stringent civil penalty; (2) require the
posting of notices to employees advising them of protection afforded under
§ 50.7 and the Energy Reorganization Act; (3) require the posting of notices of
public apology by Licensees for the alleged violations of § 50.7 and the Energy
Reorganization Act; and (4) deny or revoke all Palo Verde licenses.
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By letter dated August 28, 1986, the Director, Office of Inspection and
Enforcement, advised CREE that the Petition was under consideration. Notice
of receipt of the Petition was published in the Federal Register on September
5, 1986 (51 Fed. Reg. 31,857). The Director further advised CREE, regarding
its request for the posting of notices advising employees of protection afforded
for whistleblowing activities, that the Licensees are already currently required
under § 50.7 to post such notice.
By letter dated November 24, 1986, the Director, Office of Inspection and
Enforcement, advised' CREE that a decision on its Petition would be delayed
pending the outcome of the Department of Labor (DOL) proceeding regarding
Mr. Blaine Thompson and to enable the Director to review the evidence,
findings of fact, and conclusions of law presented in that proceeding.1 In an
Order Approving Settlement, dated September 17, 1987, the Secretary of Labor
approved a settlement agreement entered into by Blaine Thompson, Licensees,
and CREE regarding Mr. Thompson's discrimination complainL
For the reasons set forth below, CREE's requests for imposition of a stringent
civil penalty, posting of a public apology by Licensees, and denial or revocation
of all Palo Verde licenses are denied. To the extent that CREE requests that
Licensees be made to post, pursuant to 10 C.F.R. § 50.7(e), notices to employees
asserting the protection afforded under § 50.7 and the Energy Reorganization
Act, its request is granted.

n.

DISCUSSION

A brief discussion of the factual setting that led to the Petition is appropriate.
On about February 11, 1986, the NRC commenced an unannounced inspection
of the Licensees' security program at Palo Verde. On February 14, 1986, after
completion of the in~ection, the NRC conducted an Exit Meeting to discuss
preliminary results of the inspection. On February 19, 1986, supervisors in
the Licensees' security department were debriefed by Licensees' management
regarding the NRC February 14, 1986 Exit Meeting.
On February 25, 1986, Mr. John Staggs of the Arizona Republic telephoned
Licensees and the NRC regarding the February 1986 NRC security inspection
at Palo Verde and questioned them concerning statements made at the Exit
Meeting which apparently he had learned about from a confidential source. On
1 In • memorandum of undenunding, the NRC and the Department of Labor have agreed 10 coardinale and
coopcnle cmc:cming she employee proIeCIion provisions of § 21 0 of she Eneray Remxanizltim Act of 1974.
Gc:nenlly, when • complaint has been filed wish the Depattmc:n1 of Labor alleging cfucriminatiat by an NRC
licensee. she NRC defers its cmsidention of the maner until she Department of Labor has acted. This poIiey
avoida duplicatiat of effort and she needless expense of rcswrces by deferring NRC actiau until she Department
of Labor hu fully cmsidercd the iuucs. GltUra! EI«ITU: Co. (Wilminglal, North Cuolinl FociIity), DD-86-1 1,
24 NRC 325, 331·32 (1986).
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February 26, 1986, an article reporting on the NRC aSsessment of security at Palo
Verde appeared in the Arizona Republic. Although the possibility existed that
Mr. Staggs had been given safeguards information, the newspaper article itself
did not divulge any safeguards information. On February 27. 1986, through
March 4, 1986, Licensees conducted polygraph examination of thirty designated
individuals for the announced pwpose of investigating the alleged security leak.
These individuals either attended the NRC Exit Meeting or received information
of the meeting from their supervisors. The examinations did not establish that
any of them were responsible for providing information to Mr. Staggs.
One of Licensees' employees who was scheduled for the polygraph examination, but did not take it because of alleged health reasons, was Blaine Thompson, a captain of security at PVNGS. Allegedly for this same health problem, Licensees subsequently transferred Mr. Thompson away from PVNGS.
Mr. Thompson, who had complained to the NRC about another matter in December 1985, alleged that the earlier whistleblowing incident was the reason for
the Licens<7s' pressuring him to submit to the polygraph examination. Another
PVNGS security officer, Mike Deblo, who was Mr. Thompson's immediate
supervisor, was demoted and transferred to another position after taking the
polygraph examination.
CREE asserts, as the basis for its requests, that Licensees violated § 50.7
when it required selected Palo Verde workers to take polygraph examinations to
identify the source of information to the local media. In support of this assertion,
Petitioner claims that: (1) Licensees violated § 50.7 by implementing polygraph
testing of plant employees as a means of retaliation for nonprohibited disclosure
of negative information to the news media; (2) Licensees also implemented
the polygraph testing as a means of intimidating potential whistleblowers; (3)
Licensees used the polygraph testing as a means of retaliation against Blaine
Thompson for having contacted the NRC in December 1985; and (4) Licensees.
by their actions against Mike Deblo, violated § 50.7. Petitioner also contends
that, as a result of the polygraph testing. a chilling effect on disclosures by
workers has occurred at PVNGS which only the strongest possible sanctions
can remove.

A.

Polygrapb Testing as a Policy Matter

At the outset it should be emphasized that no position is taken in this Decision
regarding the appropriateness of polygraph testing in general. Such a finding is
not required here since the issues raised by CREE are limited to whether the
Licensees improperly used the polygraph testing conducted in February-March
1986 as a means to retaliate against Blaine Thompson and other employees who
might have gone to the news media, and whether Licensees' use of polygraph
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examinations has had the effect of discouraging workers' disclosures of safety
problems such that a substantial public health and safety concern exists.
B.

Violation or 10 C.F.R. § 50.7 by Licensees

Section 50.7 prohibits an employer subject to the regulation from discharging
or taking other adverse employment actions against an employee in retaliation
for the employee having engaged in protected activities. The protected activities
include, but are not limited to, providing information to the NRC regarding
violations, requesting the NRC to institute action, or testifying in an NRC
proceeding. See 10 C.F.R. § 50.7(a). In addition, both the NRC and DOL
consider the making of internal reports of safety problems to one's employer as
a protected activity. Duke Power Co. (Catawba Nuclear Station, Units 1 and 2),
DD-85-9, 21 NRC 1759, 1766 (1985); Smith v. NORCO, 85-ERA-17, slip Ope at
3 (Oct. 2, 1987). The alleged discriminations against Blaine Thompson, Mike
Deblo, and the unknown employee(s) who may have disclosed information to
the news media are discussed separately.

1.

The Alleged Adverse Action Against Blaine Thompson

Petitioner alleges that Licensees used the February-March 1986 polygraph
examinations to retaliate against Blaine Thompson for his December 1985 contact with the NRC. Mr. Thompson also made the same allegation to the Department of Labor (DOL) on March 25, 1986.2 DOL investigated this allegation
and found that Mr. Thompson had engaged in protected activity by contacting
the NRC, but that the Licensees had not discriminated against him, or tried to
retaliate, for his engaging in this protected activity.'
It is Licensees' position that the decision to conduct polygraph examinations
was made on the evening of February 25, 1986, after having earlier received a
phone call from John Staggs of the Arizona Republic during which Mr. Staggs
referred to security deficiencies at Palo Verde which Licensees allege indicated
an unauthorized disclosure of security information! Licensees further contend

2 See Letter 10 Mr. Blaine ThompsOl fran Edward D. Duncan, Director of Enfmcanent, DOL Wage Hour
Division, Phoenix, AmIXIa, dated April 24, 1986.
, S6. April 24, 1986 Letter from Edward D. Duncan, Director of Enforcement, Department of Labor, 10 Blaine
Thompson. Mr. ThompslXl appealed lhat decision and aubscqucntly sCltled his c:amplaint in • settlement agreement
approved by !he Sccrctuy of Labor on Septc:mbcr 17, 19&7. Su TIIOmp.fOII II. Ariza"" Public ~,.,ju Co., 86ERA·27, Order Approving Sett.lc:ment, dated Scptc:mbcr 17, 1987. CREE had become. party 10 this proceeding
as an intc:rvator.
4~. Letter from William R. Hayden, counsel for Licensees, 10 James S. Green, U.S. DcpuIment of Labor,
Phoenix, Arizona, dated April 17, 1986. The lcucr fran Mr. Hayden is • MIlItc:ment of position" submiacd on
behalf of Licensees in response to Blaine ThompsOl'. f 210 complaint 10 the Dcpmment of Labor.
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that the NRC requested that APS investigate this possible unauthorized leak of
security information which could have been a violation of NRC regulations.
CREE, on the other hand, claims that security information prohibited from
disclosure by NRC regulations was never divulged to Mr. Staggs since it was
not included in the February 26, 1986 Arizona Republic article. Thus, according
to CREE, the Licensees' stated rationale for the polygraph tests was merely a
pretext to harass Mr. Thompson and to discourage other Palo Verde employees
from going to the press and the NRC.
Contrary to CREE's contentions, a review of the Petition and its exhibits,
the materials compiled by the DOL in its investigation, the DOL Enforcement
Director's decision,5 and the discovery documents in the Blaine Thompson DOL
hearing (hereinafter referred to as the record), does not support the contention
that the polygraph examinations were retaliatory toward Blaine Thompson. C5
Although it is true that there was no safeguards information divulged in the news
article that appeared in the Arizona RepUblic, the record establishes that what
prompted the Licensees' investigation was a possible security leak at PVNGS
suggested by statements in the newspaper article and the telephone calls made
by Mr. Staggs to the Licensees and the NRC. The investigation was encouraged
by the NRC which had expressed concerns about this matter and had requested
that an investigation be initiated by the Licensees. The record also reveals that
Mr. Thompson was not singled out to be polygraphed since he was a member
of one of the two main groups of employees targeted by Licensees as having
had access to the information that Licensees believed had been improperly
conveyed to Mr. Staggs. The first group consisted of fourteen employees who
attended the February 14, 1986 NRC Exit Meeting which was the subject of
Mr. Staggs' newspaper article. The second group was composed of eleven
employees, which included Mr. Thompson, who had attended a briefing on
February 19, 1986, concerning the Exit Meeting. In total, Licensees scheduled
polygraph examinations for thirty-one individuals, twenty-two from those that
had attended the two meetings (twenty-five less three overlap employees who
attended both meetings) and nine additional employees whom the Licensees
determined had access to the information in question. All of these employees,
except Mr. Thompson, had polygraph examinations.
Under these circumstances, there is no adequate basis for concluding that
Licensees manipulated the scope of their investigation so as to draw in Blaine
Thompson in retaliation for his having contacted the NRC in December 1985.
5Thc DOL Enforcement Director', decision, finding Ihat Ihere wu no discrimination against Mr. Thompson, is
net binding m \he NRC. However. \he determinations in lhat decisim are facts considered by us.
1\ In his DOL complaint, Mr. Thompson alleged various other discriminatory actions by llcensees in addition
to Ihe polygraph examination. We arc net called on to judge Ihesc other incidents Iincc CREE hu limited ill
allegations regarding Mr. Thompson to Ihe polygraph incident. However. our assessment of Ihe record wilh respect
to Ihesc ether allegatiOl\l is nil c:attndictcd by Ihe DOL Enforcement Director'. finding of no discrimin.tim.
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Therefore, I have concluded that Licensees' actions in administering the polygraph examinations did not discriminate against Blaine Thompson in violation
of § 50.7.

2.

The Alleged Adverse Action Against Other Employees

Thming now to the issue of the unnamed individual(s) whom CREE alleges
was discriminated against by Licensees' initiating polygraph testing in retaliation
for that individual(s) going to the news media, a question quite different than
that in the Blaine Thompson issue is presented. CREE lays the foundation for
the proposition that communicating with the news media is a protected activity.
Assuming that this argument is sound, the question of whether any employee
actually engaged in protected activities must be answered.' However, unlike the
Thompson discrimination issue, here CREE has not named any individuals who
engaged in the protected activity of communicating with the news media, and
the record fails to identify such individuals.·
As stated, § 50.7 prohibits an employer subject to the regulation from
discharging or taking other adverse employment action against an employee in
retaliation for the employee having engaged in protected activities. By its terms,
before a violation of § 50.7 can occur, an employee must engage in a protected
activity.' However, this essential element of proof is missing in this case since
there is not identified a specific PVNGS employee engaged in protected activities
by contacting the news media. Thus, CREE's allegation of a violation of § 50.7
must be denied. Moreover, as discussed above, the record reflects that the
purpose for the examination was to investigate the suspected security leak.10
CREE's request that I find a violation of § 50.7 for Licensees' actions
regarding Mr. Mike Deblo also must be denied. Neither the petition nor the
record indicates that Mr. Deblo actually engaged in protected activity. At most,
the results of the lie detector test suggested that Mr. Deblo tested "deceptive"
regarding his knowledge of who released security information. Although it is
undisputed that Mr. Deblo, a member of management, was demoted and later
resigned, without more, I cannot conclude that he was discriminated against for
'Even assuming for argument that under appropriate circumstances providing information to the media is a
protected activily. il it clear thaI ~IO!ing lifeguard information to the nlcdi.I it prohibited and, thc:reforc, cannet
be a protected activity.
• Whether Blaine Thompson contacted the news mcdi.l and whether he revealed infonnation prohibited from
~losure by regulation remain unanswered questions. Of the !hitty-one employeos targcted by Licensees for
polygraph cuminalions in their investigation, all bul Mr. Thcmpsm were examined. Of the !hitty examined. only
Mike Deblo tested udcc:eptive" to questions regarding his knowledge of who had released security information to
unauthorized sources. s~. Hayden Letter al 8-9.
9 Whether or net a violation would exist if aliccnscc discriminated against an employee for erroneously believing
the employee engaged in protected activity need nol be resolved here.
10 Under these circumstances, I need net reach the question of whether communicating with the news media is •
protected activity.
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engaging in protected activity. It is also noted that Mr. Deblo did not file a
complaint of discrimination with the NRC or the Department of Labor.

C.

The Alleged Chilling Errect at Palo Verde

CREE asserts that Licensees' polygraph examinations during the securityleak investigation had a chilling effect which discouraged the reporting of safety
concerns by workers at the facility. In support of this assertion, CREE cites
several instances where Licensees' employees claimed that they felt inhibited.
While the Staff has no reason to question that some Licensee employees may
have approached CREE with concerns regarding retaliation, the Staff does not
have evidence'that employees were inhibited from reporting safety concerns at
Palo Verde. On the contrary, it is our assessment that Licensees' employees
have come forward with safety concerns at about the same rate both before and
after the polygraph testing.ll Moreover, NRC personnel, who were aware of
these matters and who had access to information from Palo Verde workers, did
not believe that any chilling effect had taken place at the plant or that workers
were less likely to communicate with them as a result of the polygraph exams.
In regard to this issue, it is also significant that the Licensees, themselves,
took steps to prevent any chilling effect by notifying all employees in a notice of
March 24, 1986, that the company was not attempting to discourage employees
from communicating about Palo Verde matters with the press. Licensees also
advised employees in that notice that the company has
never, nor will we ever, utilize polygraph tests or any other means 10 determine the identity
of employees who may have talked 10 the press, or any other person, regarding any company
matter, wilh the exception of matten involving the possible unauthorized disclosure of
classified security information which could threaten the security of safe operation of Palo

Verde.

In my view, the March 24 notice, in itself, would have done much to dispel any
possible chilling effect at PVNGS caused by the polygraph examinations.

D.

The Posting or Notices

With respect to CREE's request for posting of notice to employees concerning
protection afforded under § 50.7 and the Energy Reorganization Act, the NRC
Staff agrees with CREE. Under the terms of 10 C.P.R. § 50.7(e), Licensees
are required to post Rlrm NRC-3, "Notice of Employees" on its premises at

11 For Ihe 1 year prior to Ihe testing. there were twenty·five IIfcty cooccms reported to the NRC as opposed
reported in the year after testing.

twenty-cmc concerns
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to

locations sufficient to permit employees protected by § 50.7 to observe a copy
on the way to or from their place of work. Thus, to the extent that CREE
requests that I require Licensees to comply with the posting requirements of
§ 50.7(e), its request is granted. Our inspections have found that this posting
requirement is being met. Compliance with the requirement will continue to be
examined, as it is for all applicable licensees, during routine inspections.
To the extent that CREE requests that I "reassert" the protection afforded by
§ 50.7 and the Energy Reorganization Act, its request is denied. CREE has not
presented facts that suggest Licensees were not in compliance with the posting
requirements of § 50.7(e), nor has CREE presented facts that suggest that NRC
Form-3 is deficient in its intended purposes of advising employees regarding
protection from discrimination. In addition to specifying the action requested, a
petitioner under § 2.206 is required to set forth facts that constitute the basis for
the request. 10 CF.R. § 2.206(a); Duke Power Co. (Catawba Nuclear Station,
Units 1 and 2), 00-81-1, 13 NRC 45, 46 (1981).

m.

CONCLUSION

My Decision has considered CREE's contention that Licensees' use of
polygraph examinations at Palo Verde in February-March 1986 violated § 50.7
in that it was a means of discrimination against certain employees for having
engaged in protected activities and that it discouraged other employees at Palo
Verde from reporting safety concerns. Based on Staff's review of the available
record in this matter, I have decided that the di')crimination alleged by CREE
did not occur and that it is not necessary to cure any chilling effect at Palo
Verde.
For the reasons stated in this Decision, CREE's requests, except for the
request that the Licensees post notices pursuant to § 50.7(e), are denied. As
provided in § 2.206(c), a copy of this Decision will be filed with the Secretary
for the Commission's review.
James Lieberman, Director
Office of Enforcement
Dated at Rockville, Maryland,
this 15th day of June 1988.
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION
OFFICE OF NUCLEAR REACTOR REGULATION
Dr_ Thomas E. Murley. Director

Docket No. 50-498-0L

In the Matter of

HOUSTON LIGHTING AND
POWER COMPANY. at sl.
(South Texas Project. Unit 1)

June 17. 1988

The Director of the Office of Nuclear Reactor Regulation denies a petition
filed by Earth First! and others requesting a delay in the Commission's meeting to consider full-power licensing for South Texas Project (STP), Unit I,
because of alleged deficiencies in the NRC's review of allegations relative to
STP received through the Government Accountability Project The Petitioners
requested that the Commission meeting be delayed until there had been a complete investigation of all allegations regarding STP and a report disposing of
each allegation had been released to the public.

nffiECTOR'S DECISION UNDER 10 C.F.R. §2.206
INTRODUCTION
On March 17, 1988, Earth First!, Gray Panthers of Austin, Lone Star
Green, Public Citizen, South Texas Cancellation Campaign, and Travis County
Democratic Women's Committee (the Petitioners) filed a petition pursuant to
10 C.P.R. § 2.206 requesting a delay in the Commission's vote on a full-power
operating license for the South Texas Project (STP), Unit 1, because of alleged
deficiencies in NRC's review of allegations relative to STP that had previously
been provided to NRC by the Government Accountability Project (GAP). The
Petitioners requested that the Commission vote be delayed until there had been
a complete investigation of all allegations regarding STP and until a report
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disposing of each allegation had been released to the public.1 The petition was
referred to the Staff on April 20. 1988.
The deficiencies alleged by the Petitioners in their petition are related to the
efforts of the NRC Safety Significance Assessment Team (SSA1) constituted in
November 1987 to determine the licensing impact of all SlP allegations that
GAP made available to NRC. In the March 17 submittal. the Petitioners assert
the following as bases for their petition:
(I) Many allegations are not yet resolved and are to be the subject of future reports
or future corrective action (su 5.1.4.4. 5.1.6.3. 5.3.2.2(4). 5.3.2.3.5.4.2.2.5.6.1.4
and 5.6.4.3, and Part 4, SSAT Report).
(2) Approximately 240 allegations were classified by the SSAT aJ harassmentJintimidation or wrongdoing and referred by the SSAT to NRC's Office of Investigation
(Ol) for review. Until 01 completes its investigation of the 240 allegations. the
basis for the SSAT report is suspect, and no decision on the safety of the plant can
be made.
(3) The SSAT investigation of several allegations relied on a mere sampling of items.
(4) Some items. such as the essential cooling water system (5.1.6). are expressly left
unresolved by the SSAT ReporL
(5) The attitude of the SSAT is deficient because it requires the public to prove that
the plant is unsafe as opposed to requiring the licensee to prove that the plant is
safe.

In considering a request under 10 C.F.R. § 2.206 or. for that matter. any
allegation of substandard workmanship or improper practices involving a nuclear
power reactor. the NRC Staff is mindful of the Commission's overriding
regulatory responsibilities to ensure adequate protection of the public health
and safety in the use of radioactive material and the operation of nuclear
power facilities. (See Power Reactor Development Co. v. Int'l Union of
Electrical. Radio. and Machine Workers. 367 U.S. 396. 406 (1961).) Consistent
with these responsibilities. a reactor operating license will be issued by the
Commission only if it can be found that there is reasonable assurance that power
operation presents no undue risk to the health and safety of the public (see 10
C.F.R. § 50.57). When assessing the significance of allegations. the Staff makes
an initial determination whether an allegation. if true. is relevant to the safe
operation of the facility. Allegations deemed not relevant to safe operation of
the facility. and allegations determined to be frivolous. or too vague or general
in nature to provide sufficient information for the Staff to investigate. may not
receive further consideration. Nevertheless. at SlP. the SSAT. in fact, did
1 While the petition did not arrive in time to enable the NRC Staff to prepare a full response prior to the
Commission', scheduled vote m full pow.... the Commissim had been fiilly briefed m the results of the SSAT
review at the time of the Mum 21. 1988 meeting. at which it unanimously authorized issuance of a fiill·power
license. Prior to the Commission's arum. the Staff had published NUREG-1306 which addressed lll.afety issues
nised in the allegations made with respect to STP.
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review many allegations that would normally have been considered too vague
or general, in order to confirm that the types of deficiencies alleged either did
not exist or would not undermine safety.
The results of the SSAT's examination of the allegations received through
OAP are contained in NUREO-1306, ''NRC Safety Significance Assessment
Team Report on Allegations Related to the South Texas Project, Units 1 and 2,"
March 1988. On the basis of this review, the results of previous inspections, and
evaluations that have been documented previously in Safety Evaluation Reports,
the Staff has determined that the S1P Unit 1 has been built in conformance with
applicable regulatory requirements and that the systems in the facility would,
if called upon, perform their intended safety function. Thus, for the reasons in
this Decision, we find no basis to support the Petitioners' request Accordingly,
the petition is denied.
DISCUSSION
The SSAT, formed in November 1987, reviewed each allegation provided
to it by OAP to determine whether further examination of the allegation was
appropriate or necessary based on whether it duplicated another allegation or
lacked the requisite specificity or safety significance. After several weeks of
preparatory efforts, including direct telephone contact with allegers, the SSAT
conducted a site inspection during the week of January 18, 1988. On the basis
of the information from the inspection, the SSAT evaluated all allegations that
appeared to be technically oriented and were considered to have potential safety
significance. The results of the SSAT review are documented in NUREO-1306,
a copy of which has been enclosed herewith (not published in this issuance).
Since the SSAT's conclusions are fully explained in NUREO-1306, a detailed
examination of each allegation is not warranted here. The following discussion
summarizes some of die issues addressed in NUREO-1306 and provides a
response to the matters raised in the petition.

1.

Allegation That Many Issues Are Not Yet Resolved

The petition asserts that many OAP allegations are not yet resolved and are
to be the subject of future reports or future corrective action. Eight specific
sections of NUREO-1306 are cited as examples.
Q.

Section 5.1.4.4

Section 5.1.4 ofNUREO-1306 deals with the allegation that steam generator
(SO) 1-D was installed out of plumb so that the steam outlet nozzle is 11 to
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13 inches from its required position. This would require piping and support
modifications that could affect the original load and stress analysis for those
components. The SSAT determined that this allegation was substantiated to
the extent that SG 1-0 was out of plumb. but that the condition was analyzed
and evaluated to be acceptable. The SSAT and NRC technical staff reviewed
the site documentation that discussed the analysis and based the conclusions
stated in § 5.1.4.3. that the concerns have been satisfactorily resolved. on that
analysis. The allegation has been resolved. and future corrective action is not
contemplated.
In § 5.1.4.4 of the report, the SSAT imposes the requirement that HL&P must
submit a formal report on steam generator verticality prior to ascension from
5% power. This is a requirement that HL&P formally document the analysis
that it used to show that the steam generators were acceptable as installed. The
final statement in § 5.1.4.4 is a caveat that if the documented analysis differs in
any way from the analysis that was reviewed by the Staff. the NRC Staff would
review any changes and issue another Safety Evaluation Report, as appropriate.

b. Section 5.1.6.3
Section 5.1.6 of NUREG-1306 deals with the allegation that the design of
the essential cooling water system (ECW) is inadequate because the aluminumbronze piping in the ECW does not have adequate wall thickness to compensate
for metal loss due to microbiologically induced corrosion (MIC) over the life of
the plant. The SSAT determined that this allegation was not substantiated.
In § 5.1.6.3 of the report, the Staff concludes that MIC would not be a proble_m
in the aluminum-bronze ECW piping at STP. The Staff position is based on its
findings that the measures taken to inhibit bacteriological fouling are adequate
and that HL&P has .adequate procedures and inspection capability to ensure
early detection of MIC which would allow corrective actions to be implemented
before significant damage is done. As stated in § 5.1.6.3. the NRC Staff is
continuing to evaluate the resistance of aluminum-bronze piping to MIC. as part
of its ongoing generic study of MIC. There is some evidence that this piping
is less susceptible to MIC than carbon steel or stainless steel piping. If it can
be shown that aluminum-bronze piping in fact is less susceptible to MIC than
carbon steel or stainless steel piping. the Staff conclusion that MIC in the ECW
piping at STP will not be a problem will be reinforced. However. the Staff
conclusions as stated in NUREG-1306 are not contingent upon. and would not
be changed by. such a finding.
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c. Sections 5.3.2.2(4) and 5.3.2.3
The second paragraph of § 5.3.2.2(4) and the last paragraph of § 5.3.2.3 of
the report address the flammability of TREMCO 440A gasket material, which
is used in ductwork at STP. While evaluating the Heating, Ventilation, and
Air-Conditioning (HVAC) systems on site, the SSAT was informed by other
technical staff that the use of TREMCO 440A had been identified as a problem
at Comanche Peak. While the flammability of TREMCO 440A was not the
subject of an allegation, the SSAT included it as a generic issue in the report
because the material is used extensively at STP. Before the issuance of NUREG1306, the NRC Staff conducted an inspection of TREMCO 440A material at
STP and concluded that its use is acceptable because the design of the HVAC
systems at STP does not rely on the material to prevent the spread of fires, and
because TREMCO 440A does not represent a significant increase in the total
combustible loading in areas where it is used. This conclusion is detailed in
Inspection Report 88-02, which is available in the Public Document Room. The
SSAT considers this issue to be resolved.

d. Section 5.4.2.2
Section 5.4.2 of NUREG-1306 deals with the allegation that threaded fasteners manufactured outside the United States and not conforming to applicable
ASTM and ASME requirements were provided by two companies for use at
STP. The concern is that nonconforming fasteners would not meet the design
requirements for STP.
In § 5.4.2.3, the SSAT concludes that all questionable fasteners at STP were
identified, and corrective actions were taken. Thus, the allegation raised has been
resolved by the SSAT. As discussed in the last paragraph of § 5.4.2.2, m..&P is
conducting a fastener testing program in response to generic concerns identified
in NRC Bulletin 87-02. This is a parallel effort to the SSAT inspection, and
the completion of one is not dependent on the other. The results of the testing
program will be evaluated by the NRC as they become available.

e. Section 5.6.1.4
Section 5.6.1 of NUREG-1306 deals with the allegations that Raychem
electrical cable splices were improperly installed and improperly inspected by
Quality Control personnel, and that incorrect hardware was used to install the
splices. The SSAT determined that this allegation was substantiated, but that
adequate corrective actions had been taken. The SSAT considers the Raychem
splice allegation to be resolved. During its review of the Raychem splice
allegation, however, the SSAT determined that there were problems with the
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computer data base that had been used. During an inspection subsequent to its
January 1988 effort, the SSAT determined that the data base problem was unique
to the Raychem splice corrective action program, and that the Licensee had taken
the necessary steps to eliminate the problem. However, to preclude any potential
future similar problems with potential corrective actions on both Units 1 and 2,
the SSAT required HL&P to revise its corrective action procedures to include
specific verification and reconciliation steps. This is a generic requirement not
associated with any specific allegation. The requirement is discussed in § 5.6.1.4
of NUREG-1306. Raychem splices in Unit 2 will be reinspected prior to the
licensing of Unit 2.

f. Section 5.6.4.3
Section 5.6.4 ofNUREG-1306 deals with the allegation that flexible metallic
conduit was bent to form a radium that was below the minimum bend rndius
(MBR) permitted. The concern was that the insulation on cables inside the conduits would crnck due to the too-small rndius and cause electrical malfunctions.
There were seven issues of MBR violations that the alleger brought to the attention of the SAFETEAM, lll..&P's onsite organization for investigation of safety
concerns. The SSAT verified the acceptability of the SAFETEAM disposition
of this issue. The SSAT determined that the allegation was substantiated to the
extent that there had been some MBR violations. However, these violations
were documented by lll..&P's SAFETEAM, and the SSAT determined that all
safety-related components identified as having an unacceptable MBR were reworked to provide an acceptable MBR. Some nonsafety-related components are
scheduled to have their MBR problems corrected at a later date.

g. Section 4
Section 4 of the report, also referenced by the Petitioners, contains a statement
of the actions required of HL&P as a result of the SSAT review. The details
of these required actions are presented in § 5 of NUREG-1306. The required
action involves the revision of lll..&P's corrective action procedures to correct
deficiencies discovered during the Raychem splice inspection (see § 5.6.1.4 of the
Report, discussed above in § 1.e), and steam generntor reliability (see § 5.1.4.4
of the Report, discussed above in § 1.a).

2.

Allegation Regarding Harassment/Intimidation and Wrongdoing

The Petitioners assert that the use of SAFE1EAM reports by the SSAT is
not proper because SAFE1EAM is not required to comply with 10 C.F.R. Part -
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50, Appendix B. The SSAT reviewed SAFE1EAM records to determine if there
were any SAFE1EAM investigations that paralleled the SSAT inspection activities. Where such parallels existed, the SSAT audited SAFE1EAM activities
to determine if the SSAT agreed with the results. SAFE1EAM reports were
used to augment SSAT inspections, and no reports were used unless they were
audited by the SSAT and their adequacy and accuracy were established. Within
the above limitations, the use of existing SAFE1EAM reports is acceptable.
The Petitioners further assert that the investigation of allegations at STP cannot be completed until all allegations of harassment/intimidation and wrongdoing
have been investigated, because the basis for the SSAT report is suspect.
The SSAT made a deliberate effort to separate the safety-significant aspects
from all harassment/intimidation and wrongdoing allegations. The safetySignificant aspects of those allegations were then included within the allegations
assessed for licensing impact. Accordingly, the SSAT's conclusions concerning
the safety of the plant are based on an assessment of the safety significant aspects
of the harassment/intimidation and wrongdoing allegations.
The Petitioners also assert that the NRC cannot know if HL&P has the
corporate character and competence to be a license holder until all harassment/intimidation and wrongdoing allegations have been investigated. During
its review of allegations pertaining to STP, the SSAT did not observe any trends
or patterns that would be indicative of a management breakdown in ensuring
the quality of STP installations. The SSAT observations are reinforced by the
overaD licensing and inspection programs performed by NRC Staff over several
years. In addition, the allegations of harassmentfmtimidation and wrongdoing
are, to a large extent, vague in nature and as yet are not substantiated. Efforts
to date by OJ to contact aUegers through GAP in order to pursue their concerns have not been successful. Based on the information summarized above,
the NRC Staff has reasonable assurance that HL&P had the requisite corporate
character and competence to be a license holder, and has concluded that STP
can be operated with no undue risk to public health and safety.

3.

Allegation That SSAT Investigation Relied on Sampling

The Petitioners assert that the SSAT investigation of several allegations relied
on a sampling of items, and that public safety demands a thorough inspection.
The Petitioners cite allegations involving valve installation, valve maintenance
and reassembly, weld rod and electrical cable separation as examples. These
allegations are covered in §§ 5.2.1, 5.2.2, 5.5.1, and 5.6.6 of NUREG-1306,
respectively.
AU the above allegations provided to the SSAT by GAP had a common
shortcoming; i.e., the allegers were unable to provide specifics with respect to
location of the alleged unacceptable conditions. Absent any specifics, the SSAT
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conducted a generic review of the allegations. The SSAT selected systems and
components, inspecting them for any indications of the deficiencies alleged.
In each case, the SSAT was unable to find any of the alleged deficiencies.
The absence of any findings, when viewed in light of the number of items
inspected, provided an acceptable basis for concluding that there were no
pervasive deficiencies within the systems/components inspected.
With respect to the allegation regarding weld rods, the SSAT pursued the
issue well beyond the original allegation, which involved allegedly faulty Type
E6013 weld rods. The SSAT determined early on that E6013 weld rods were not
used at STP. This information notwithstanding, the SSAT expanded the scope
of its inspection to determine if the alleger might have been mistaken regarding
the type of weld rod in question. The expanded inspection found no faulty weld
rods, so that the SSAT considered the issue satisfactorily resolved. (See § 5.5.1
of NUREG-1306 for a full discussion' of this issue.)
The absence of any negative finding in the samples inspected by the SSAT,
in conjunction with the extra effort they expended in pursuing allegations,
provides adequate assurance that there are no programmatic deficiencies within
the systems/components at SlP.

4.

Allegation That the Essential Cooling Water System Issue Was
Left Unresolved

The Petitioners assert that the SSAT did not address the issue of the thickness
of the essential cooling water (ECW) aluminum-bronze piping and the alleged
reduction in piping wall thickness due to corrosion that had occurred prior to
SlP Unit I operation. In fact, the SSAT determined that the allegation was not
substantiated.
The SSAT has determined that the ECW aluminum-bronze piping was
adequately inspected prior to operation to determine what, if any, degradation
had occurred as a consequence of MIC. By physical inspection, the SSAT
determined that there was no degradation of piping wall prior to system
operation; consequently, they find no reason for concern over a loss of pipe
structural integrity because of reduced pipe wall thickness. The SSAT cOMiders
the ECW piping issue closed. The SSAT findings are detailed in § 5.1.6 of
NUREG-1306. (See also the discussion in § I.b, above.)

s.

Allegation That the SSAT Attitude Is Deficient

The Petitioners assert that NRC requires the public to prove that the plant
is unsafe rather than requiring the applicant to prove the plant is safe. The
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Petitioners cite the SSAT conclusion at p. 3-11 of NUREG-1306 as the basis
for their position.
Section 3 of the report contains an overview of the SSAT's activities
associated with reviewing all allegations provided by GAP to NRC. In § 3.2,
the report notes that the SSAT spent in excess of 3300 staff and contractor
hours reviewing these allegations. in addition to the SSAT effort, Region IV
inspection activities at S1P involved in excess of 29,000 hours. With both the
SSAT and Region IV inspection efforts, HL&P was required to provide support
for these inspections that at least equaled, and often exceeded, NRC's efforts.
The collective NRC inspection efforts, and the associated HL&P support, were
all for the purpose of determining whether S1P was constructed in accordance
with applicable requirements and could be operated without undue risk to public
health and safety. HL&P is responsible for providing adequate evidence of
proper plant construction, and the NRC Staff is responsible for evaluating the
evidence and drawing conclusions relative to safety based on that evidence.
The fact that the NRC Staff, after extensive expenditure of effort, was unable
to substantiate the vast majority of allegations pertaining to safety is indicative
that the Licensee's programs and capabilities are functioning in a manner that
assures that the plant is safely buill
CONCLUSION
On the basis of the review by the SSAT, the results of which are contained in
NUREG-1306, and as described in this Decision, I find no basis to support the
Petitioners' request and do not recommend any action with respect to the f011power license for S1P Unit 1. Accordingly, the Petitioners' request is denied.
A copy of the Decis4>n will be filed with the Secretary for the Commission's
review in accordance with 10 C.F.R. § 2.206(c).
FOR THE NUCLEAR
REGULATORY COMMISSION
Thomas E. Murley, Director
Office of Nuclear Reactor
Regulation
Dated at Rockville, Maryland,
this 17th day of June 1988.
[NUREG-1306 is not included with this opinion, but it has been published and
is available to the public.]
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION
OFFICE OF NUCLEAR REACTOR REGULATION
Thomas E. Murley, Director

In the Matter of

Docket Nos. 50-440
50·441

CLEVELAND ELECTRIC ILLUMINATING
COMPANY, st al.
(Perry Nuclear Power Plant,
UnIts 1 and 2)

June 22, 1988

The Director of Nuclear Reactor Regulation denies a petition filed by the
Ohio Citizens for Responsible Energy, Inc. (petitioner). on January 22, 1988,
pursuant to 10 C.P.R. § 2.206. The Petitioner alleged various inadequacies in
the seismic design of the Peny Nuclear Power Plant of the Cleveland Electric
Illuminating Company, et al. (Licensees). The Petitioner requested that the
Nuclear Regulatory Commission (NRC) grant a variety of relief including
suspension of the operating license for the Peny Unit I·facility and suspension
of the construction permit for the Peny Unit 2 facility. The Director denied the
petition based on the evaluation by the NRC Staff that the seismic design of the
Peny facility is adequate.

TECHNICAL ISSUE DISCUSSED:
EAR'fHQUAKE

SAFE SHUTDOWN

A Safe Shutdown Earthquake (SSE) for the Peny facility of magnitude 5.3 ±
0.5 continues to be appropriate based upon the results of an NRC Staff review
which included consideration of the January 31, 1986 earthquake near the Peny
facility.
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DIRECTOR'S DECISION UNDER 10 C.F.R. § 2.206
INTRODUCTION
On January 22, 1988, Ms. Susan L. Hiatt on behalf of Ohio Citizens for
Responsible Energy, Inc. (petitioner) filed with the Director of the Office of
Nuclear Reactor Regulation of the Nuclear Regulatory Commission (NRC) a
''Petition for Immediate Action to Relieve Undue Risk Posed by the Inadequate
Seismic Design of the Perry Nuclear Power Plant" requesting a variety of relief
including immediate suspension of the operating license (OL) for the Perry
Nuclear Power Plant, Unit I, and suspension of the construction permit (CP) for
the Perry Nuclear Power Plant, Unit 2, of the Cleveland Electric Illuminating
Company, el 01.1 (Licensees).
The Petitioner also requested that, before reinstating the OL for Perry Unit
1 and the CP for Perry Unit 2, the Licensees should be required to engage
in appropriate geologic and geophysical research, including but not limited to
confirmatory studies recommended by Petitioner, to determine the appropriate
safe shutdown earthquake (SSE) for the PNPP.
Additionally, the Petitioner requested that the Licensees be required to
evaluate whether applicable systems, structures, and components important to
safety will remain functional throughout their design life and withstand the
vibratory ground motion (and concurrent normal and accident loads) resulting
from the earthquake that appropriate geologic and geophysical research reveals
to be the proper SSE for the Perry facility. If any system, structure, or component
were unable to withstand the appropriate SSE, corrective action should be taken
and an adjudicatory hearing should be held to determine whether the corrective
actions taken are sufficient Should the corrective actions not be completed as
specified, the Petitioner requested that the OL and CP for Perry Units 1 and 2,
respectively, be revoked.
The Petition's allegations are based largely upon an analysis of data and
evaluations that had been performed by other groups in response to the January
31, 1986 earthquake that occurred near the Perry facility. The analysis was
performed for the Petitioner by Dr. Yash Aggarwal, and his affidavit and report
(Aggarwal Report) are attached to the Petition.
The Aggarwal Report notes that, on January 31, 1986, an earthquake with a
magnitude of 5.0 occurred with an epicenter about 10 miles south of the PNPP.
Dr. Aggarwal concluded (a) that the January 1986 earthquake and historical
seismicity can be associated with a tectonic structure (fault) revealed by magnetic
1 Cleveland Elccmc Illuminating Company is au1horizcd \0 act as agmt for Duquesne UgIn Company, Ohio Edison
ComP-l'y, Pennsylvania Power ComP-l'Y, and !he Toledo Edison ComP-l'Y and has exclusive responsibility and
cmtrol r:m:r Ihe physicll c:onstruClion, operation, and maintenance of !he facility.
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data; (b) that this fault passes within a few miles of the PNPP and is capable
of generating much larger earthquakes; (c) that an earthquake with a magnitude
of 6.5 is a realistic probability for the purposes of determining the proper SSE
for Perry; and (d) that the present magnitude of 5.3 ± 0.5 for the SSE does
not provide an adequate margin of safety required for the PNPP. The Petitioner
alleges for these reasons that the Licensees are in noncompliance with various
regulations of the Commission, specifically, 10 C.F.R. Part SO, Appendix A,
General Design Criterion 2, and 10 C.F.R. Part 100, Appendix A, §§ IV, V, and
VI.
On March 2, 1988, I acknowledged receipt of the Petition and explained to the
Petitioner my reasons for declining to take any immediate actions. I indicated
that I would issue a final decision in this matter in the reasonably near future.
My decision in this matter follows.
DISCUSSION
The basis for the Petition is the Aggarwal Report In his report, Dr. Aggarwal
asserts that an earthquake with a magnitude of 6.5 or larger is probable on a
"feature" that, at its closest approach, is approximately 10 ]dlometers southeast
of the Perry site. This feature is a "boundary" in the magnetic map of Ohio
which separates a region of relatively high magnetic relief to the northwest from
a region of relatively low magnetic relief to the southeast Weston Geophysical
Corporation identified this boundary as the "Akron Magnetic Boundary" (AMB)
(Reference I, Figure 4-2). Dr. Aggarwal concludes that correlations of magnetic
data and "macroearthquakes" known to have occurred historically within SO
miles of the 1986 event strongly suggest that the AMB marks the locus of a
preexisting fault or fault zone which must be considered capable of generating
an earthquake much larger than the magnitude 5.0 earthquake of January 31,
1986. Dr. Aggarwal concludes that a magnitude 6.5 earthquake is a reasonable
possibility for purposes of determining the safe shutdown earthquake for the
Perry facility.
Dr. Aggarwal based his findings, to a large extent, on his analysis of recent
studies performed by Weston Geophysical Corporation (Reference 1) on behalf
of the Licensees, by the U.S. Geological Survey (Reference 2) on behalf of
the U.S. Nuclear Regulatory Commission (NRC), and on testimony before the
U.S. House of Representatives by Dr. L. Seeber (Reference 3).
Since the occurrence of the earthquake on January 31, 1986, in the vicinity of
the Perry site, numerous investigations have taken place to study that earthquake,
its aftershocks, and the possible causative structure. The concerns enumerated
by Dr. Aggarwal, above, regarding the adequacy of the SSE for the Perry facility
have been discussed extensively in supplements to the Perry Safety Evaluation
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Report (SER) (Reference 4) prepared by the NRC Staff. The conclusions arrived
at by the NRC Staff after reviewing all available pertinent information on the
geological and geophysical characteristics of the northeastern region of Ohio
were that no discernible geological structure had been identified that could be
associated with the earthquake of January 31, 1986, that the earthquake by
itself was not uncharacteristic of the general earthquake history of the tectonic
province (Central Stable Region) in which the Perry Nuclear Power Plant is
located, and that SSE for Perry of magnitude 5.3 ± 0.5 remained appropriate.
The Staff still considers these conclusions to be valid.
Since the publication of the above supplements to the Perry SER, the
Licensees have continued monitoring the seismic activity in the vicinity of the
Perry site. Five quarterly reports have been reviewed by the NRC (References
5-9). The cumulative activity recorded by the seismic monitoring network
(Reference 9, Figure 4) exhibits some microseismic activity in the corridor
covered by the network. The epicentral locations of these very small tremors
(with a magnitude range of -0.7 to 1.3) form a small cluster, parallel to and
slightly offset from the AMB. The experience of the NRC Staff indicates that
the occurrence of recorded earthquakes of this size are typical of many locations
within the eastern United States. Further they are only detectable when a highly
sensitive seismic network such as that employed by the Licensees is used. These
events by themselves do not indicate potential for large and possibly damaging
earthquakes.
The NRC has also received a Preliminary Report (Reference 10) that discusses
the earthquake of July 13, 1987, at Ashtabula. Ohio, and its aftershock sequence.
In addition to the discussions on the Ashtabula event of 1987, the Preliminary
Report also mentions the earthquake of January 31, 1986, at Chardon, Ohio.
The authors, including Dr. Seeber who originally provided testimony concerning
the event (Reference 3), recognize, as Dr. Aggarwal did, the association of
this event with the NNE-trending AMB and suggest that the association may
indicate that the magnetic feature could be an expression of a reactivated fault of
considerable length on which earthquakes much larger than the 1986 event could
occur. However, it should be pointed out that the authors of this Preliminary
Report themselves state that, because of the lack of any evidence of the extension
of this postulated fault into the Paleozoic platform cover (upper 2 kilometers
of rock strata), very large ruptures involving much of any postulated fault are
unlikely. fur reasons that are discussed below in response to Dr. Aggarwal's
specific arguments, the Staff continues to be of the view that the existing seismic
design at Perry is appropriate and in compliance with the requirements of 10
C.F.R. Part 100, Appendix A.
Dr. Aggarwal raises two arguments to support his view that the present SSE
for the Perry facility is inadequate. First, Dr. Aggarwal argues that the main
shock and aftershock focal mechanisms of the January 31, 1986 earthquake
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indicate a fault approximately N300E colinear with the AMB. While a general
NNE trend of the main shock and aftershock focal mechanisms appears to be
inferred, the uncertainty associated with Dr. Aggarwal's preferred orientation
is larger than he indicates. fur example, the most recent study of the 1986
earthquake (Reference 11) indicates that the northeast-trending plane of the
main shock could vary from N22°E to N55°E depending upon the type of
seismic wave analyzed. Dr. Aggarwal appears to be incorrect in his assertion
that Herrmann and Nguyen (Reference 12) defined a possible source of the
earthquake as being a N28°E westward-dipping fault (82°). Dr. Herrmann
(personal Communication, 1988) indicated that this possible source would be a
N2loE eastward-dipping fault.
Dr. Aggarwal next argues that several of the earthquakes that occurred in
recent history have a sufficient error band in their epicentral location that they
also can be associated with the AMB and that this correlation implies the
existence of a fault on which the occurrence of an earthquake much larger than
the earthquake of January 31, 1986, must be considered a realistic possibility.
The Staff disagrees with this assertion and bases its conclusion on this maUer
on the following observations:
1. The earthquake of January 31, 1986, itself is not uncharacteristic
of the general earthquake history of the tectonic province, which
includes the 1937 earthquake at Anna, Ohio; the 1982 earthquake
at Shaxpsburg, Kentucky; and many other earthquakes in the range of
magnitude of 5.0 to 5.3.
2. The nature and depth of the geologic feature or features manifested
by the AMB have not been determined. Throughout the eastern
United States, there are many magnetic features and many earthquakes
the size of the 1986 Ohio evenL Some of these earthquakes are
near anomalous magnetic features, and others are noL Magnetic
boundaries indicate changes in rock properties. However, these
changes in rock properties do not necessarily indicate faults or support
that the indicated faults are active and capable of large ruptures.
3. Dr. Aggarwal is of the opinion that the macroseismicity criterion in
Appendix A to 10 C.P.R. Part 100 can be used to identify the AMB
as a capable fault. Past use of macroseismicity to identify capable
faults has proven to be a difficult process. Macroseismicity has been
considered to be a level of seismicity that implies significant, sustained, and coherent tectonic activity representative of a major deformational movement within the earth's crust (Reference 13). Aside
from the well-located 1986 earthquake, Dr. Aggarwal has identified
six other earthquakes, one with a magnitude of 4.7 and five in the
magnitude range of 2.7 to 3.8, that have occurred since 1885 that,
because of location uncertainties, could conceivably be associated
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with the AMB. Such correlations based upon historic earthquakes,
marly of which are demonstrably associated with large uncertainties
in location, have not in the past proven to be definitive indicators of
earthquake sources. Moreover, the statement by Dr. Aggarwal that
the data strongly suggest a causal relationship between earthquakes
and the AMB is questionable because he ignores the fact that there
are other earthquake occurrences in nearby northeastern Ohio whose
locations cannot be associated with the AMB. For example, several
earthquakes have occurred to the west of the AMB, between that
feature and the city of Cleveland. Most recently, the earthquake of
July 13, 1987, with a magnitude of 3.6, discussed in Reference 10,
a very-well-located event, occurred some 25 kilometers east of the
AMB on an east-west-trending fault. Therefore, the small number
of earthquakes used by Dr. Aggarwal to support his correlation, most
of which are less than a magnitude of 4, the uncertainties in their
location, and the occurrence of earthquakes in areas not associated
with the AMB do not, in the Staff's opinion, support use of macroseismicity to identify a capable fault
4. Dr. Aggarwal argues that even if the AMB cannot be identified as
a capable fault, a higher SSE than presently assigned to Perry is
needed since Appendix A to 10 C.F.R. Part 100 indicates that if
seismological and geological data warrant, the SSE shall be larger
than that derived by the normal procedures outlined in the regulations.
In the procedures provided by Appendix A, the SSE is determined by
assuming the recurrence at the site of the largest historic earthquake
that has occurred in the tectonic province within which the site is
located. In Dr. Aggarwal's view, the seismological and geological
data he presented imply the existence of a fault that could cause a
significantly larger earthquake. As discussed above, the NRC Staff
does not believe that the data warrant the existence of such a fault and
the need to use an SSE larger than that defined by normal licensing
procedures.
The Staff has determined that the arguments presented in the Aggarwal Report
indicating the presence of a large fault that could generate an earthquake with
a magnitude of 6.5 or greater in the vicinity of the Perry Nuclear Power Plant
are not persuasive. The Staff reaffirms its conclusion that the seismic design
for the Perry facility is appropriate. Therefore, the request for a suspension
of the Perry licenses until additional geological and geophysical studies and
engineering evaluations are completed is unwarranted.
Also, given the continued acceptability of the SSE for the Perry facility,
the allegations by Petitioner that the Perry facility is in noncompliance with
the Commission's regulations in the area of seismic design are unwarranted.
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In particular, the Petitioner calls into question the seismic capability of the
8 x 8 fuel spacer utilized at the Perry facility. The allegation is based upon the
occurrence of a near-field magnitude 6.5 earthquake and exposure of the spacer
to the resultant acceleration in excess of O.3g. Our above evaluation indicates
that consideration of such an earthquake is inappropriate; therefore concerns
related to the seismic capability are unwarranted.
In the absence of a substantial health and safety issue, I decline to grant
relief requested by Petitioner pursuant to § 2.206. See Consolidated Edison
Co. of New York (Indian Point, Units 1, 2, and 3), CLI-7S-8, 2 NRC 173,
176 (1975); Washington Public Power Supply System (wpPSS Nuclear Project
No.2), DD-84-7, 19 NRC 899, 923 (1984). The northeastern Ohio region
is an area of continuing investigation by the NRC, university groups, and the
Licensees, which, as indicated previously, are monitoring microseismicity in
the vicinity of the Perry plant The Staff is keeping abreast of studies being
performed in the region and will evaluate the resulting reports with respect to
any changes that might be required in the above conclusions and any effect such
changes might have upon the seismic safety of the Perry plant.2
CONCLUSION
fur the reasons discussed above, I have concluded that no adequate basis
exists for suspending the OL for Perry Unit 1 and the CP for Perry Unit 2.
I have also concluded that the geologic and geophysical research and studies
requested of the Licensees by the Petitioner also are unnecessary. I have further
concluded that, because the Staff does not consider the SSE for the Perry Nuclear
Power Plant to be in question, corrective actions and an adjudicatory hearing to
judge the adequacy of those corrective actions are unwarranted. Accordingly,
the Petitioner's request for action pursuant to § 2.206 is denied.

2The Staff hiS =nly received I JW1e 8, 1988 R!patsc to the petition filed by the licc:nsccs. The R!patsc
c:<rItains an enc100ure, "Analyses of Nonhcastcm Ohio Seismicity and Tectonics." dated June 1988, prepared by
Weston Geophysical Corporation. A review of the lic:cnsccs' response indicates thl! it contains information that
IIIpports the SlIfT's conclusi~ with regard to the Petition. Since the Staff does not intend to study this document
funhcr, it is not baing its c:<rIclusims in whole or in paIt upon this response by the licc:nsccs.
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As provided in 10 C.F.R. § 2.206(c), a copy of this Decision will be filed
with the Secretary of the Commission for the Commission's review.
FOR THE NUCLEAR
REGULATORY COMMISSION
Thomas E. Murley, Director
Office of Nuclear Reactor
Regulation
Dated at Rockville, Maryland,
this 22d day of June 1988.
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limitatiOlUl on litigable issues; LBP-88-6, 'Z1 NRC 254 (1988)
Carolina Power and Light Co. (Shearon Hmis Nuclear Power Plant), LBP-8S-49, 22 NRC 899,908-13 (198S),
arr'd, AL\B-843, 24 NRC 200, 21S n.71 (1986)
definition of fundamenulllaw in emergency plan; LBP-88-2, 'Z1 NRC 91 (1988)
Carolina Power and Light Co. (Shearon lIuris Nuclear Power Plant), LBP-86-11, 23 NRC 294, 36S (1986)
validity accorded to FEMA findings on adequacy of emergency plans; LBP-8S-2, 'Z1 NRC 89 (1988)
Cincinnati Gas and Electric Co. (William IL Zimmer Nuclear Power Station, Unit I), LBP-82-48, IS NRC 1S49
(1982), modified and aff'd, AL\B-7'Z1, 17 NRC 76{) (1983)
licensing board authority to retain jurisdiction to determine whether a aubsequent emergency exercise has
c:on-ected emergency planning lIaws; LBP-8S-7, 'Z1 NRC 290 (1988)
Citizens Association for Sound Energy v. NRC, 821 F.2d 725 (D.c. Cit. 1987)
scope of construction permit extension proceedings; DPRM-88-I, 'Z1 NRC 617 (1988)
Oevc1and Electric lliurninating Co. (Perry Nuclear Power Plant, Uniu 1 and 2), AL\B-443, 6 NRC 741, 7S3
(1977)
burden on movant for summuy disporition; LBP-88-12, 'Z1 NRC 498 (1988)
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Oeveland Electric IIIuminating Co. (Perry Nuclear Power PIant, Units 1 and 2), ALAB-675, 15 NRC 1105,
1113 (1982)
unique or erroneous licensing board interpretations and applications of regulatioos IS basis for
interlocutory review; ALAB-888, 27 NRC 263 (1988)
Oeveland Electric IIIuminating Co. (Perry Nuclear Power Plant, Units 1 and 2), ALAB-706, 16 NRC 1754,
1757 (1982)
expansion of issues IS cause for interlocutory review; ALAB-888, 27 NRC 262-63 (1988)
Oeveland Electric IIIuminating Co. (Perry Nuclear Power PIant, Units 1 and 2), CU-86-7, 23 NRC 233 (1986)
burden on propooent of motion to reopen; ALAB-886, 27 NRC 78 (1988)
Commonwealth Edison Co. (Braidwood Nuclear Power Statim, Units 1 and 2), ALAB-817, 22 NRC 470,
474-75 (1985)
unique or erroneous licensing board interpretations and applications of regulations IS basis for
interlocutory review; ALAB-888, 27 NRC 264 (1988)
Commonwealth Edison Co. (Byron Nuclear Power Station, Units 1 and 2), ALAB-770, 19 NRC 1163, 1168-70
(1984)
licensing board authority to retain jurisdiction to determine whether a IUbscquent emergency exercise has
corrected emergency planning flaWl; LBP-88-7, 27 NRC 290 (1988)
Commonwealth Edison Co. (Byron Nuclear Power Station, Units 1 and 2), LBP-8().30, 12 NRC 683, 689
(1980)
litigability of cootentioo copied from prior proceeding for a different facility; LBP-88-10A, 27 NRC 463
(1988)
Commonwealth Edison Co. (Dresden Nuclear Power Statim, Unit I), LBP-82-52, 16 NRC 183 (1982)
ltare decisis effect of un appealed licensing board orden; ALAB-893, 27 NRC 629 (1988)
Commonwealth Edison Co. (Dresden Nuclear Power Statim, Unit I), LBP-82-52, 16 NRC 183, 188 (1982)
interpretation of reasonable specificity requirement for cootentioo admission; LBP-88-10A, 27 NRC 455
(1988)
Commonwealth Edison Co. (Zion Statim, Units 1 and 2), ALAB-226, 8 AEC 381, 406 (1974)
board obligatioo to rewrite cootentioos to make them acceptable; LBP-88-10A, 27 NRC 456 (1988)
Commonwealth Edison Co. (Zion Station, Units 1 and 2), ALAB-616, 12 NRC 419, 422 (1980)
form of administrative cootrols 00 spent fuel pool nck loading; LBP-88-9A, 27 NRC 391 (1988)
Commonwealth Edison Co. (Zion Statim, Units 1 and 2), ALAB-616, 12 NRC 419, 426 (1980)
issues litigable in NRC proceedings; UlP-88-10A, 27 NRC 455 (1988)
Consolidated Edison Co. of New York (Indian Point, Units 1,2, and 3), CU-75-8, 2 NRC 173, 175 (1975)
standard for institution of show-cause proceedings; DD-88-4, 27 NRC 326 (1988); DO-SS-5, 27 NRC 334
(1988)
Consolidated Edison Co. of New York (Indian Point, Units 1,2, and 3), CU-75-8, 2 NRC 173, 176 (1975)
standard for gnnt of re1icfunder section 2.206; D0-88-10, 27 NRC 663 (1988)
Duke Power Co. (Catawba Nuclear Station, Units 1 and 2), ALAB-687, 16 NRC 460, 464-65 (1982), rev'd in
part on other grounds, CU-83-19, 17 NRC 1041 (1983)
gencric implication of decisioo as basis for request for interlocutory review; ALAB-888, 27 NRC 262
(1988)
Duke Power Co. (Catawba Nuclear Station, Units 1 and 2), ALAB-687, 16 NRC 460, 468 (1982), rev'd in part,
CU-83-19, 17 NRC 1041 (1983)
interpretation of intervenor's obligation to examine publicly available documentary material; ALAB-893,
27 NRC 629 (1988)
Duke Power Co. (Catawba Nuclear Station, Units 1 and 2), ALAB-687, 16 NRC 460, 468-69 (1982)
litigability of eootention copied fran prior proceeding for a different facility; LBP-88-10A, 27 NRC 462
(I~~
.
Duke Power Co. (Catawba Nuclear Station, Units 1 and 2), ALAB-82S, 22 NRC 785, 790 (1985)
authority of presiding officer to enlarge or eootract his jurisdiction; UlP-88-3A, 27 NRC 233 (1988)
licensing board delegated authority, scope of; LBP-88-7, 27 NRC 291 (1988)
,
Duke Power Co. (Catawba Nuclear Station, Units 1 and 2), CU-83-19, 17 NRC 1041 (1983)
criteria for reopening a record; ALAB-883, 27 NRC 49 n.20 (1988) .
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Duke Power Co. (Catawba Nuclear Station. Units 1 and 2). D0-81-1. 13 NRC 45. 46 (1981)
basis RqUiranent for 2.206 petitions; DD-88-8. 27 NRC 647 (1988)
Duke Power Co. (Catawba Nuclear Station. Units 1 and 2). D0-85-9. 21 NRC 1759. 1766 (1985)
protected actions under section 50.7; DD-88-8. 27 NRC 643 (1988)
Duke Power Co. (Cherokee Nuclear Station. Units 1.2. and 3). ALAB-482. 7 NRC 979. 981 n.4 (1978)
ltare decisis effect of unappealed licensing board orders; ALAB-893. 27 NRC 629 (1988)
Duke Power Co. (Oconee Nuclear Station. Units 1.2, and 3). D0-79-6. 9 NRC 661. 661·62 (1979)
showing necessary for aetion on 2.206 petitions; DD-88-3, 27 NRC 315 (1988)
Duke Power Co. (William B. McGuire Nuclear Station, Units 1 and 2), ALAB-669, 15 NRC 453, 477 (1982)
elpert sponsorship required of evidence; ALAB-885, 27 NRC 69 n.15 (1988)
need for elpert sponsorship of document establishing envirorunental qualification of coaxial cable;
ALAB-89I,27 NRC 351 (1988)
Duquesne Light Co_ (Beaver Valley Power Station, Unit 2), LBP-84-6. 19 NRC 393, 407-08 (1984)
importance of local public document room; LBP-88·5, 27 NRC 243 (1988)
Eddleman v_ NRC, 825 F.2d 46 (4th Cir. 1987)
hearing rights on 2.206 petitions;'DD-88-7, 27 NRC 603 (1988)
Florida Power & Light Co. (furkey Point Nuclear Generating Plant, Units 3 and 4). LBP-85-36, 22 NRC 590.
598-99 (1985)
ICope of inues litigable in operating license amendment proceedings; LBP-88-10A. 27 NRC 466 (1988)
Florida Power & Light Co. v. Lorion, 740 U.S. 729 (1985)
hearing rights on 2.206 petitions; D0-88-7, 27 NRC 603 (1988)
General Electric Co. (Wilmington, North Carolina Facility), D0-86-11, 24 NRC 325, 331-32 (1986)
cooperation between NRC and Department of Labor on employee protection; DO-88-8, 27 NRC 641
(1988)
General Public Utilities Nuclear Corp. (fhree Mile Island Nuclear Station, Unit I), ALAB-88I, 26 NRC 465,
476 (1987)
scope of proceeding limited to mailers set forth in notice or hearing; ALAB-885, 27 NRC 71 n.l9 (1988)
Houston Lighting and Power Co. (Allens Creek Nuclear Generating Station, Unit I), ALAB-S35, 9 NRC 377,
400 (1979)
personal privacy considerations in determining need for protective order. LBP-88-8, 27 NRC 297 (1988)
Houston Lighting and Power Co. (Allens Creek Nuclear Generating Station. Unit I), ALAB-56S, 10 NRC 521
(1979)
right of intervenors to present arguments supporting admission of their contentions at prehearing
conference ltage; LBP-88-6, 27 NRC 253 (1988)
Houston Lighting and Power Co. (AUens Creek Nuclear Generating Station, Unit 1). ALAB-565, 10 NRC 521,
523 11.11 (1979)
amendment of contentions without leave from a board; LBP-88-6. 27 NRC 2S4 (1988)
Houston Lighting and Power Co. (Aliens Creek Nuclear Genenting Station, Unit I), ALAB-590, 11 NRC 542,
548 (1980)
merits determination at contention admission stage, need for; LBP-88-10A, 27 NRC 455 (1988)
Houston Lighting and Power Co. (AlIens Creek Nuclear Genenting Station, Unit 1). ALAB-590, II NRC 542,
550 (1980)
issues appropriate for summary disposition; LBP-88-12, 27 NRC 498 (1988)
Houston Lighting and Power Co. (South TexIS Project, Units 1 and 2), ALAB-637, 13 NRC 367, 370 (1981)
showing necessary for grant of interlocutory review; ALAB-888, 27 NRC 261-62 (1988)
Houston Lighting and Power Co. (South TellS Project, Units 1 and 2). ALAB-637, 13 NRC 367, 370-71 (1981)
Ihowing necessary for interlocutory review of Icheduling order. ALAB-889, 27 NRC 269 (1988)
Illinois v. NRC, 591 F_2d 12, 14 (7th Cir. 1979)
hearing rights on 2.206 petitions; D0-88·7, 27 NRC 603 (1988)
Kansas Gu and Electric Co. (Wolf Creek Generating Station, Unit I), ALAB-279, 1 NRC 559, 576-77 (1975)
board discretion in judging lufficiency of intetVention petitions; LBP-88·10A, 27 NRC 456 (1988)
Kansas Gu and Electric Co. (Wolf Creek Generating Station, Unit I), ALAB-327, 3 NRC 408, 417 (1976)
public interest considerations in determining need for protective orders; LBP-88-8, 27 NRC 296 (1988)
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Kansas Gas and Electric Co. (Wolf Creek Generating Station, Unit I), ALAB-784, 20 NRC 845, 846 (1984)
authority to entertain challenges to regulations; ALAB-892, 27 NRC 489 (1988)
Kansas Gas and Electric Co_ (Wolf Creek Generating Station, Unit I), UlP-84-26, 20 NRC 53, 61 (1984)
backup notification procedures, need for; UlP-88-2, 27 NRC 94 (1988)
Landis v_ North American Co., 299 U_S_ 248 (1936)
ltay of administrative proceedings pending criminal investigatim; AU-88-1, 27 NRC 4n (1988)
Landis v_ North American Co., 299 U_S_ 248, 2S4-55 (1936)
showing necessary for stay of hearing on show-cause onler; UlP-88-IA, 27 NRC 22 (1988)
Loog Island Lighting Co_ (Shorehsm Nuclear Power Station, Unit 1), ALAB-861, 25 NRC 129, 134 (1987)
showing necessary for grant of discretionary interlocutory review; ALAB-889, 27 NRC 269 (1988)
Loog Island Lighting Co. (Shorehsm Nuclear Power Station, Unit 1), CLI-87-12, 26 NRC 383, 393 n.t7 (1987)
severe accident cmsideration in environmental impact statements; UlP-88-10A, 27 NRC 458 (1988)
Loog Island Lighting Co. (Shoreham Nuclear Power Station, Unit 1),UlP-81-48, 14 NRC 71 (1981)
consideration of merits at cmtentim admission stage; LBP-88-6, 27 NRC 253 n.1I (1988)
Loog Island Lighting Co. (Shorehsm Nuclear Power Station, Unit I), LBP-83-ZZ, 17 NRC 608, 624 (1983)
impediment to licensing presented by state and local governments' refusal to participate in emergency
planning; UlP-88-9, 27 NRC 368 (1988)
Lorion v. NRC, 785 F.2d 1038 (D.C. Cir. 1986)
hearing rights at 2.206 petitions; 00-88-7, 27 NRC 603 (1988)
Looisiana Power and Ught Co. (Waterford Steam Electric Statim, Unit 3), ALAB-732, 17 NRC 1076, 1104-05
(1983)
challenges to adequacy or nmavailability of plans for early notification; ALAB-883, 27 NRC 54 n.36
(1988)
Metropolitan Edism Co. (lbrce Mile Island Nuclear Station, Unit I), ALAB-698, 16 NRC 1290, 1298 (1982),
arr'g UlP-81-59, 14 NRC 1211, 1460-66 (1981)
validity acconled to FEMA findings on adequacy of emergency plans; LBP-88-2, 27 NRC 89 (1988)
Metropolitan Edisat Co. (Ibrce Mile Island Nuclear Station, Unit 1),UlP-81-32, 14 NRC 381,397-98 (1981)
importance of local public document room; LBP-88-5, 27 NRC 243 (1988)
Mississippi Power and Light Co. (Grand Gulf Nuclear Station, Units land 2), ALAB-130, 6 AEC 423, 426
(1973)
merits determination at Cattention admission stage, need for; LBP-88-10A, 27 NRC 455 (1988)
National Parks and Catservation Ass'n v. Morton, 498 F.2d 765, 769-70 (D.c. Cir. 1974)
type of information protected by FOIA exemptiat 4; LBP-88-8, 27 NRC 299 (1988)
Northern Indiana Public Service Co. (Bailly Generating Statim, Nuclear-I), ALAB-303, 2 NRC 858, 870
(1975)
board obligation to follow directives of higher tribunals; UlP-88-6, 27 NRC 251 (1988)
Northern States Power Co. (prairie Island Nuclear Generating Plant, Units 1 and 2), ALAB-I07, 6 AEC 188,
arr'd CLI-73-12, 6 AEC 241 (1973),arr'd sub nom. BPI v_ AEC, 502 F.2d 424 (D.c. Cir. 1974)
intcrpretatiat of intervenor'. obligation to examine publicly .vailable documentary material; ALAB-893,
27 NRC 629 (1988)
Nuclear Engineering Co. (Sheffield, Illinois, Low-Level Radioactive Waste Disposal Site), ALAB-606, 12 NRC
156, 160 (1980)
nature of time limits on appeals from licensing board decisims and orders; ALAB-894, 27 NRC 635
(1988)
Offshore Power Systems (Floating Nuclear Power Plants), ALAB-489, 8 NRC 194, 199-208 (1978)
bOlnlauthority to direct Staff to establish a local public document room; UlP-88-5, 27 NRC 244 n.l
(1988)
Pacilic Gas and Electric Co. (Diablo Canyat Nuclear Power Plant, Unit 1), CU-83-27, 18 NRC 1146 (1983)
hearing rights at lifting of IUSpcnsiat on or extension of low-power operating license; LBP-88-6, 27 NRC
252-53 (1988)
Pacilic Gas and Electric Co. (Diablo Canyat Nuclear Power Plant, Units 1 and 2), ALAB-880, 26 NRC 449,
454-57 (1987)
.pecilicity required of cask-drop-accident cootention; UlP-88-10A, 27 NRC 458 (1988)
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Pacific Gas and Electric Co. (Diablo Canyon Nuclear Power Plant, Units 1 and 2),UJP-81-21, 14 NRC 107
(1981)
operation .t 5% of rated power prior to satisfaction of emergency planning requirements; UJP-88-1, T1
NRC 11 (1988)
PcnnsylVlnia Power and Light Co. (Susquehanna Steam Electric Station, Units 1 and 2), ALAB-613, 12 NRC
317,340 (1980)
burden of proof and burden of going forward when record requires supplementation; UJP-88-9, T1 NRC
364 (1988)
PennsylVlnia Power and Light Co. (Susquehanna Steam Electric Station, Units 1 and 2), ALAB-641 , 13 NRC
550,552 (1981)
expansion of issues IS cause for interlocutory review; ALAB-888, T1 NRC 262-63 (1988)
PcnnsylVlnia Power and Light Co. (Susquehanna Steam Electric Station, Units 1 and 2),UJP-79-6, 9 NRC 291,
328 (1979)
importance of local public document room; LDP-88-5, 27 NRC 243 (1988)
Petition of Sunflower Coalition, CU-82-34, 16 NRC 1502, 15<» (1982); CU-81-13, 13 NRC 847, 85~851
(1981)
scope of NRC authority to regulate mill tailings; ALAB-885, T1 NRC 68 n.14 (1988)
Philadelphia Electric Co. (Limerick Generating Station, Units 1 and 2), ALAB-8<», 21 NRC 587, 592 n.6
(1985)
responsibility of parties to provide copies of material supporting arguments on appeal; ALAB-885, T1
NRC 70 (1988)
Philadclphia Electric Co. (Limerick Generating Station, Units 1 and 2), ALAB-819, 22 NRC 681, 702 n.T1
(1985), aIT'd in part and review otherwise declined, CU-86-5, 23 NRC 125 (1986)
record references needed for orticially noticed material supporting arguments on appeal; ALAB-885, 27
NRC 70 n.l7 (1988)
Philadelphia Electric Co. (Limerick Generating Station, Units 1 and 2),00-85-11,22 NRC 149, 154 (1985)
basis and specificity requirements for 2.206 petitions; 00-88-1, T1 NRC 35 (1988)
Philadelphia Electric Co. (Peach Bottom Atomic Power Station, Units 1 and 2), CU-73-10, 6 AEC 173, 174
(1973)
inteIpretation of reasonable .pecilicity requirement for contention admission; LDP-88-10A, T1 NRC 455
(1988)
Philadelphia Electric Co. (Peach Bottom Atomic Power Station, Units 2 and 3), ALAB-216, 8 AEC 20 (1974)
inteIprctation of reasonable .pecificity requirement for contention admission; LDP-88-10A, 27 NRC 455
(1988)
Porter County Chapter of the Izaak Walton League of America,Inc. v. NRC, 606 F.ld 1363 (D.c. Cit. 1979)
hearing rights 002.206 petitions; 00-88-7, 27 NRC 603 (1988)
Portland General Electric Co. (Trojan l'luclear Plant), ALAB-531, 9 NRC 263 (1979)
form of administrative controls on spent fuel pool rack loading; UJP-88-9A, 27 NRC 391 (1988)
Portland General Electric Co. (Trojan Nuclear Plant), ALAB-531, 9 NRC 263, 264-68 (1979)
environmental impact statement rcquirement for spent fuel pool expansion; LDP-88-10A, 27 NRC 458
(1988)
Portland General Electric Co. (Trojan Nuclear Plant), ALAB-534, 9 NRC 287, 289 n.6 (1979)
scope of proceeding limited to matters set forth in notice of hearing; ALAB-885, T1 NRC 71 n.19 (1988)
Portland General Electric Co. (Trojan Nuclear Plant), ALAB-796, 21 NRC 4, 5 (1985)
issues to be decided in amendment proceeding; LDP-884, 27 NRC 238 (1988)
Potomac Electric Power Co. (Douglas Point Nuclear Generating Station, Units 1 and 2), ALAB-218, 8 AEC 79,
89 (1974)
authority to entertain ehallenges to regulations; ALAB-892, 27 NRC 489 (1988)
Power Reactor Development Co. v. Int'l Union of Electrical, Radio, and Machine Wolkers, 367 U.S. 396, 406
(1961)
NRC health and safety responsibilities, scope of; 00-88-3, 27 NRC 310 (1988); 00-88-9, 27 NRC 649
(1988)
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Procunierv. Martinez, 416 U.S. 396, 413 (1974)
public interest considerations in dctermining need for protective orden; LDP.88·8, V NRC 296 (1988)
Public Service Co. of Indiana (Marble Hill Nuclear Generating SlItion, Units 1 and 2), ALAB-405, 5 NRC
1190, 1192 (1977)
need to dctermine whether IlIndards have been met for untimely motim for directed certification;
ALAB·884, V NRC 57 (1988)
showing necessary for grant of discretionary interlocutory review; ALAB·889, V NRC 269 (1988)
Public Service Co. of Indiana (Marble Hill Nuclear Generating SlItion, Units 1 and 2), CIl-80-10, 11 NRC
438,443 (1980)
showing necessary for action on 2.206 petitions; 00-88-3, V NRC 315 (1988)
Public Service Co. of Indiana (Marble Hill Nuclear Generating SlItion, Units 1 and 2),00-79-17, 10 NRC 613,
614-15 (1979)
showing necessary for action on 2.206 petitions; 00-88-3, V NRC 315 (1988)
Public Service Co. of New Hampshire (Seabrook SlItion, Unit 2), CIl-84-6, 19 NRC 975 (1984)
test for admission of contentions in construction permit extension proceedings; OPRM-88-1:V NRC 617
(1988)
Public Service Co. of New Hampshire (Seabrook SlItion, Unit 2), CIl-84-6, 19 NRC 975, 979 (1984)
showing necessary for action on 2.206 petitions; 00-88·3, 'Z1 NRC 315 (1988)
Public Service Co. of New Hampshire (Seabrook SlItion, Units 1 and 2), ALAB-271 , 1 NRC 478, 482-83
(1975)
appealability of interlocutory orden; ALAB-894, 27 NRC 635 (1988)
deadline for filing motions for waetionary directed certification; ALAB-884, 'Z1 NRC 57 (1988)
Public Service Co. of New Hampshire (Seabrook SlItion, Units 1 and 2), ALAB-858, 2S NRC 17,21 (1987)
board usc of panlltl hearing as basis for grant of directed certification; ALAB-88S, 'Z1 NRC 263 (1988)
.howing necessary for interlocutory review of .cheduling order; ALAB-889, 27 NRC 269 (1988)
Public Service Co. of New Hampshire (Seabrook SlItion, Units 1 and 2), ALAB-864, 2S NRC 417, 420 (1987)
showing necessary for grant of discretionary interlocutory review; ALAB-889, 'Z1 NRC 269 (1988)
Public Service Electric and Gas Co. (Hope Creek Generating SlItion), LDP.8S-6A, 21 NRC 468 (1985)
withd",wal of interVention petitions and contentions by settlement agr=nent; LDP-88-4, 'Z1 NRC 239
(1988)
Public Service Electric and Gas Co. (S.lem SlItion, Unit I), ALAB-588, 11 NRC 533, 536 (1980)
showing necessary for grant of interlocutory review; ALAB·S88, 27 NRC 262 (1988)
Rochester Electric and Gas Corp. (R.E. Ginna Nuclear Plant, Unit I), LDP-84-34, 20 NRC 769 (1984)
withdnwal of lole intervenor in license amendment proceeding; LDP-88-4, 27 NRC 239 (1988)
Saenmento Municipal Utility Oistrict (Rancho Seco Nuclear Generating Station), ALAB-746, 18 NRC 749, 754
n.4 (1983)
form of administ",tive cmtrols on spent fuel pool rack loading; LDP-88·9A, 'Z1 NRC 391 (1988)
San Luis Obispo Mothers for Peace v. NRC, 751 F.2d 1287, 1300-1301 (D.c. Cir. 1984), aff'd en bane, 789
F.2d 26, ccrt. denied, _ U.S. _ 107 S. Ct. 330 (1986)
Severe accident consideration in environmenlll impact SlItcments; LDP-88-10A, V NRC 458-59 (1988)
Seattle Times Co. v. Rinehart, 467 U.S. 20, 32 (1984)
. public interest considerations in determining need for protective orden; LDP-8S·8, 27 NRC 296 (198S)
SEC v. Dresser Industries, Inc., 628 F.2d 1375 (D.c. Cir. 1980)
unjustified delay by SlIff as basis for denial of motion for Illy of show·cause proceeding; LDP·88-1A, 'Z1
NRC 2S (1988)
Southern California Edison Co. (San Onofre Nuclear Generating SlItion, Units 2 and 3), ALAB·717, 17 NRC
346,366-67 (1983), aff'd, Carstens v. NRC, 742 F.2d 1546 (D.c. Cir. 1984), ecrt. denied, 471 U.S. 1136
(19S5)
need for expert sponsorship of evidence; ALAB-S91, 27 NRC 352 (1988)
Southern California Edison Co. (San Onofre Nuclear Generating SlItiOn, Units 2 and 3), CIl-83-10, 17 NRC
528,533 (1983)
risk reduction sllnd.rd required for emergency planning purposes; LDP-88-13, 'Z1 NRC 515 (1988)
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Southern California Edison Co. (San Onofre Nuclear Gencnting Station, Units 2 and 3), LBP-82-3, 15 NRC 61
(1982)
operation at 5% of rated power prior to ..tisfaction of emergency planning requirementa; LBP-88-1, 'IT
NRC 11 (1988)
Statement of Policy on Conduct of Licensing Proceedings, CU-81-8, 13 NRC 452, 453 (1981)
deadline for fi!ing motions for discretionary cIircctcd ccttiJication; ALAB-884, 'IT NRC 58 (1988)
NRC policy on expedition of inquiry into merits of an issue; ALAB-894, 'IT NRC 637 (1988)
Statement of Policy on Conduct of Licensing Proceedings, CU-81-8, 13 NRC 452, 457 (1981)
issues appropriate for summary disposition; LBP-88-12, 'IT NRC 498 (1988)
Tennessee Valley Authority (Hartsville Nuclear Plants, Units lA, 2A, IB, and 28), ALAB-467, 7 NRC 459,
463 (1978)
appeal board authority to render advisory opinions; AUB-892, 'IT NRC 489 n.14 (1988)
Texas Utilities Electric Co_ (Cananche Peak Steam Electric Station, Unit I), ALAB-868, 25 NRC 912, 930
(1987)
inlCIpretation of basis requirement for admission of contentions; ALAB-893, 'IT NRC 630 (1988)
TexIS Utilities Electric Co. (Cananche Peak Steam Electric Station, Unit I), CU-86-4, 23 NRC 113 (1986)
scope of construction permit extension proceedings; DPRM-88-1, 'IT NRC 617 (1988)
TexIS Utilities Electric Co. (Cananche Peak Steam Electric Station, Unit I), CU-86-15, 24 NRC 397 (1986)
good cause !e<juircment for extension of construction completion date, interpretation of; DPRM-88-I, 27
NRC 617 (1988)
Texas Utilities Electric Co. (Comanche Peak Steam Electric Station, Units 1 and 2), ALAB-870, 26 NRC 71, 73
(1987)
showing necessary for grant of discretionary interlocutory review; ALAB-889, 'IT NRC 269 (1988)
Texas Utilities Electric Co. (Comanche Peak Steam Electric Station, Units 1 and 2), ALAB-870, 26 NRC 71, 76
(1987)
deadline for filing motions for discretionary cIircctcd certification; ALAB-884, 'IT NRC 58 (1988)
Texas Utilities Gencnting Co. (Comanche Peale Steam Electric Station, Units 1 and 2), CU-81-24, 14 NRC
614,615 (1981)
board respmsibility to issue separate order documenting its reasons for raising issues .Ia &ponte;
ALAB-890, 'IT NRC 286 n.73 (1988)
Toledo Edison Co. (DIvis-Besse Nuclear Power Station), ALAB-300, 2 NRC 752, 758
teat for finalil)' for purpose of appeal; ALAB-894, 'IT NRC 636 (1988)
Transco Security, Inc. of Ohio v. Freeman, 639 F.2d 318 (6th Or. 1981), cert. denied, 454 U.S. 820 (1981)
applicability of summary procedures to proceeding dealing with employment restrictions because of
misadministration of radiopharmaceutical.; AU-88-1, 'IT NRC 480 (1988)
Unim Elictric Co. (Callaway Plant, Unit I), ALAB-740, 18 NRC 343 (1983)
showing necessary to demonstnte brcalcdown in quality assurance; ALAB-890, 'IT NRC 285 n.70 (1988)
Unim of Concerned Scientists v. NRC, 735 F.2<I 1437 (D.c. Or. 1984), Celt. denied, 469 U.S. 1132 (1985)
definitim of fundamentall1aw in emergency plan; LBP-88-2, 'IT NRC 91 (1988)
United States v. Eight Thousand Eight Hundred and Fifty Dollars ($8,850) in United States Currmcy,461
U.S. 555 (1983)
atay of .dministntive proceedings pending crimina! invcstig.tim; AU-88-I, 'IT NRC 477 (1988)
United States v. Lasco Industries, 531 F. Supp. 256, 263 (N.D. TeL 1981)
right of emergency service providers to raise privacy claims on their own; LBP-88-8, 'IT NRC 298 (1988)
Virginia Electric and Power Co. (North Anna Power Station, Units 1 and 2), ALAB-578, 11 NRC 189, 217
(1980)
form of .dministntive controls on opent fuel pool rack loading; LBP-88-9A, 'IT NRC 391 (1988)
Virginia Electric and Power Co. (North Anna Power Station. Units 1 and 2), ALAB-584, 11 NRC 451, 453
(1980)
burden on opponent of summary disposition; LBP-88-12, 27 NRC 498 (1988)
Virginia Electric and Power Co. (North Anna Power Station, Units 1 and 2), ALAB-741, 18 NRC 371, 376-77
(1983)
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unique or erroneous licensing board intctprctations and applications of regulations IS basis for
interlocutory review; AlAB-888, 27 NRC 264 (1988)
Washington Public Power Supply System (WPPSS Nuclear Project No_ 2), DD-84-7, 19 NRC 899, 923 (1984)
standard for grant of relief under section 2.206; DD-88-4, 27 NRC 326 (1988); DD-88-S, 27 NRC 334
(1988); DD-88-IO, 27 NRC 663 (1988)
Washington Public Power Supply System (WPPSS Nuclear Project Nos_ I & 2), Cll-82-29, 16 NRC 1221
(1982)
in!ctpretation of 10 C.F.R_ 50.55(b); DPRM-88-I, 27 NRC 616 (1988)
Wisconsin Electric Power Co_ (Point Beach Nuclear Plant, Unit I), ALAB-696, 16 NRC 1245, 1263 (1982)
issues appropriate for summary disposition; LBP-88-12, 27 NRC 498 (1988)
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10 c.F.R. 1.49(0)
aulhority of Executive Director for Openticns to deny rolemaking petitions; DPRM-88-1, T1 NRC 618
(1988)
10 C.F.R. Part 2
NRC aulhority to n:quire cleanup of offsite contamination; ALAB-885, T1 NRC 64 (1988)
10 C.F.R. 2.107(a)
terms of operating license application withdrawal; LBP-88-15, T1 NRC 581 (1988)
10 C.F.R. 2.109
effectiveness of provisional operating license pending roling on application for full-term license;
LBP-SS-15, 'J:7 NRC S7S, S79 n.S, SSO (19SS)
10 C.F.R. 2.1201-2.1263
applicability of proposed hearing procedwes to infonnal hearing; LBP-S8-10, T1 NRC 421 (1988)
10 C.F.R. 2.1231
applicability to request to place entire hearing =onl in local public document room; LBP-88-5, T1
NRC 242 (1988)
regulations and regulatory guidance applicable to operator license procc:cdings; LBP-S8-10, 'J:7 NRC 421
(1988)
10 C.F.R. 2.1231(a)
applicability to request to place entire hearing =onl in local public document room; LBP-8 8-5, T1
NRC 242 (1988)
10 C.F.R. 2.1233
effect of oral preacntation of testimony on lenglh of proceeding; LBP-88-3, T1 NRC 2T1 (1988)
10 C.F.R. 2.201(c)
luspension of lhipments of licensed materials for violation of documentation and labeling requirements;
LBP-88-1A, T1 NRC 20 (1988)
10 C.F.R. 2.202
enforcement au1hority of Staff; CIl-88-2, T1 NRC 338 (1988)
10 c.F.R. 2.202(b)
responses to show-cause onlers; LBP-88-1A, T1 NRC 21 (1988)
10 C.F.R. 2.202(c)
reason for requirement for pranpt hearing m ex parte suspcnsim orders; LBP-S8-1A, T1 NRC 'J:7
(1988)
10 c.F.R. 2.202(f)
suspension of shipments of licensed materials for violation of documentation and labeling requirements;
LBP-88-1A, T1 NRC 21 (1988)
10 C.F.R. 2.203
board review of Iettlement agreements; LBP-88-17, T1 NRC 587 (1988)
10 C.F.R. 2.206
adequacy of seismic design of Perry faci1ity; D0-88-10, T1 NRC 659 (1988)
aIlegaticns of deficiencies in NRC review of oIhcr allegations; D0-88-3, 'J:7 NRC 308-16 (1988)
basis and specificity rcquircmcnts for pctiticns under; D0-88-1, T1 NRC 35 (1988); D0-88-3, T1 NRC
309, 315 (1988)
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decontamination of facility at end of plant life. denial of n:qucst for license suspension. asserting need
for; 00-88-1. Z1 NRC 33-39 (1988)
denial of petition addressing trespassing in restricted areas; 00-88-6. 27 NRC 592-99 (1988)
denial of petition uscrting violation of section 50.7 by polygraph testing of employees; 00-88-8. 27
NRC 640-47 (1988)
denial of request for continued shutdown because of need for probabilistic risk assessment, assessment
of emergency preparedness. and management deficiencies; 00-88.7. 27 NRC 602-12 (1988)
falsified cable tray data and problem-laden history as basis for n:quest for action under 2.206; 00-88-4.
27 NRC 317 (1988)
litigability of concerns about environmental qualification of RG59 cable cable under; ALAB-886. 27
NRC 80 n.18 (1988)
override of automatic trip function of main steam isolation system. denial of n:qucst for penalty for;
00-88-2, Z1 NRC 304-07 (1988)
similarity of Rancho Seco to TMI-2, unplanned outages, alleged poor management, training and
maintenance, and overeoo1ing event, denial of petition for shutdown based on; 00-88-5, Z1 NRC
328-34 (1988)
10 c.P.R. 2.206(a)
basis requirement for petitions under; 00-88-7, Z1 NRC 607 (1988); 00-88-8, Z1 NRC 647 (1988)
10 c.P.R. 2.349(c)
basis for denial of summsry disposition motion; LDP-88-9, 27 NRC 386 (1988)
10 C.P.R. 2.701, 2.702
responsibility of parties to provide copies of material supporting arguments on appeal; ALAB-885, 27
NRC 70 n.16 (1988)
10 C.P.R. 2.707
grant of unopposed motion on procedural grounds; LDP-88.15, Z1 NRC 579 (1988)
10 C.P.R. 2.710
time limit on appeals filed by mail; ALAB-894, 27 NRC 635 (1988)
10 C.P.R. 2.714
hearing schedule compn:ssion as cause for late filing of contentions; ALAB-889, 27 NRC Z11 (1988)
scope of issues litigable in emergency plaMing proceeding; LBP-88-2, Z1 NRC 90 (1988)
10 C.P.R_ 2.714(a)(1)
criteria for acceptance of late-filed contentions; ALAB-883, 27 NRC 49 (1988)
factors considered in usessing admissibility of late-filed contentions; ALAB-893, Z1 NRC 630 (1988)
requirements for intervention in NRC proceedings; LDP-88-10A, Z1 NRC 454 (1988)
submission of issue .. late-filed contention rather than u amendment to existing contention;
LDP-88-IOA, 27 NRC 467 (1988)
10 C.P.R_ 2.714(a)(2)
particularity n:quircd for demonstration of interest n:quircment for intervention; LBp-88-IOA. Z1 NRC
454 (1988)
10 C.P.R_ 2.714(b)
basis and specificity n:quircments for latc·fiIed contentions; ALAB-883. Z1 NRC 53 (1988)
basis.with·specificity n:quircment for admission of contentions; ALAB-893, Z1 NRC 629-30 (1988);
LDP-88-IOA, 27 NRC 458 (1988)
10 C.P.R_ 2.714(d)
criteria for ruling on intervention petitions; LDP-88-10A, 27 NRC 454-55 (1988)
10 C.P.R_ 2.714a(b)
effect of withdrawal of all admitted contentions; LBP-88-4, 27 NRC 239 (1988)
10 C.P.R_ 2.714a(c)
interlocutory appeals of order granting intervention, standard for; ALAB-893, Z1 NRC 628 (1988);
LDP-88-10A, 27 NRC 469 (1988)
10 C_P.R. 2.718
denial of due process rights through schedule compn:ssion; ALAB-889, Z1 NRC 267 (1988)
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10 C.F.R. 2718(e)
authority of presiding of/ic:en to issue protective ordcm; UlP-88-8, '1:1 NRC 295 (1988)
10 C.F.R_ 2718(i)
Ippeabbility of interlocutory ordcm; ALAB-894, '1:1 NRC 635 (1988)
deadline for filing motions for discretionary directed certification; ALAB-884, '1:1 NRC 57 (1988)
proper vehicle for seeking interlocutory review of a licensing board decision; ALAB-888, 27 NRC 260
n.1 (1988)
showing necessary for grant of discretionary interlocutory review; ALAB-889, '1:1 NRC 269 (1988)
10 C.F.R_ 2722
authority of special master, alternate board member, or technical interrogator; UlP-88-1, '1:1 NRC 14
(1988)
10 C.F.R. 2722(a)(2)(3)
parties' views sought at usc of auxililry board, I special master, an alternate board member, or
technical interrogator for hearing on low-power license request; UlP-88-1, '1:1 NRC 15 (1988)
10 C.F.R. 2730(f)
denial of motiat for referral of ruling; ALAB-884, 27 NRC 57 (1988)
prohibition aglinst interlocutory appeals; ALAB-888, 27 NRC 260 n.l (1988)
10 C.F.R. 2734
criteria for determining motions to reopen; UlP-88-3, '1:1 NRC 222-23 (1988)
10 C.F.R. 2734(1)
standard for motions to reopen a record; ALAB-883, '1:1 NRC 49 (1988)
10 C.F.R. 2734(1)(1)
criteria for reopening a record; ALAB-885, '1:1 NRC 71 (1988)
showing necessary to prevail on motion to reopen; ALAB-886, 27 NRC 76 (1988)
10 C.F.R. 2734(1), (b)
form for submission of new evidence in motion to reopen I record; ALAB-885, 27 NRC 71 (1988)
10 C.F.R. 2740(a), (b)
discovery rights of potential intervenors; UlP-88-8, '1:1 NRC 300 (1988)
10 C.F.R. 274O(b)(1)
discovery of evidence in criminal proceedings through civil proceeding; AU-88-I, '1:1 NRC 478 (1988)
restrictions on discovery on the subject matter of a contention; ALAB-893, '1:1 NRC 630 n.l0 (1988)
standard for discovery; UlP-88-8, '1:1 NRC 300 (1988)
10 C.F.R. 2740(c)
authority of presiding officers to issue protective ordcxs; UlP-88-8, 27 NRC 295 (1988)
penonal privacy considerations in determining need for protective order; UlP-88-8, '1:1 NRC 297 (1988)
10 C.F.R. 2.743(b)
effect of oral presentation of testimony on length of proceeding; UlP-88-3, '1:1 NRC 2'1:1 (1988)
10 C.F.R. 2.743(g)
addition of Staff .afety evaluations to evidentilry record aller close of the record; ALAB-883, '1:1 NRC
52 n.28 (1988)
10 C.F.R. 2743(i)(I)
identification of officially noticed material in the record, requirements for; ALAB-885, '1:1 NRC 69
(1988)
10 C.F.R. 2.749
answers to motions for summary disposition; UlP-88-12, 27 NRC 497, 503 (1988)
10 C.F.R. 2749(b)
content of supporting affidavits for summary disposition motions; UlP-88-12, 27 NRC 498 (1988)
10 C.F.R. 2.754
extension of time for filing proposed findings of fact; ALAB-889, '1:1 NRC 270 (1988)
10 C.F.R. 2.754(1)(3)
violation of local zoning ordinlnces by use of certain facilities IS reception centers; UlP-88-13, 27
NRC 56S (1988)
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10 c.P.R. 2.758(.)
authority to entertain challenges to legulations; ALAB-892, T1 NRC 489 (1988)
10 C.P.R. 2.758(b)
need fur waiver prior to tequesting issuance for low-power operating license wh= emergency planning
issues are unresolved; ALAB-888, T1 NRC 262 (1988)
10 C.P.R. 2.760(2)(c)
basis ferr deci..ions to issue protective orders; LBP-88·8, T1 NRC 295 (1988)
10 C.P.R. 2.760.
board authority to consider uncontroverted issues in operating license proceedings; LBP-88-15, T1 NRC
579 (1988)
issues litigable in an operating license proceeding; ALAB-890, T1 NRC 286 n.73 (1988)
issues to be decided in Imendment proceeding; LBP-88-4, T1 NRC 238 (1988)
licensing board authority to make findings and conclusions 00 uncontested issues; ALAB-892, T1 NRC
491 n.18 (1988)
10 c.P.R. 2.762
appealability of grant of summaI)' disposition; LBP-88-12, 27 NRC 507 (1988)
appealability of initial decisions; ALAB-884, T1 NRC S8 n.8 (1988)
deadline for filing appeals; ALAB·892, 27 NRC 489 n.12 (1988)
test of finality for purpose of appeal; ALAB-894, T1 NRC 636 (1988)
time limit 00 appeals; ALAB-894, T1 NRC 634 (1988)
10 c.P.R. 2.762(a)
time limit 00 appeals filed by mail; ALAB-894, 27 NRC 635 (1988)
10 C.P.R. 2.762(b)
time limit 00 appeals; ALAB-894, T1 NRC 638 (1988)
10 c.P.R. 2.762(d)
record references needed for officially noticed material supporting arguments 00 appeal; ALAB-885, T1
NRC 70 n.17 (1988)
10 c.P.R. 2.771
elimination err modification of license conditions; LBP-88-15, 27 NRC 581 (1988)
10 c.P.R. 2.785(b)(1)
proper vehicle for seeking intc:rloculol)' !eView of a licensing board decision; ALAB·888, 27 NRC 260
n.1 (1988)
10 c.P.R. 2.790
request for protection of ccrnmc:rcial proprietary information; LBP·88·8, T1 NRC 294 (1988)
10 c.P.R. 2.790(a)(4)
authority to issue protective order for proprietary information; LBP·88-8, 27 NRC 295 (1988)
commercial intc:rest considerations in determining need for protective order; LBP·88·8, T1 NRC 299
(1988)
10 c.P.R. 2.790(a)(6)
personal privacy considerations in determining need for protective order; LBP-88·8, T1 NRC 297 (1988)
10 c.P.R. 2.790(a)(7)
protection of confidential criminal investigative reports from discovery by parties to civil proceeding;
LBP·88-1A, T1 NRC 23 (1988)
10 C.P.R. 9.5(4)
denial of request for proprietary information; LBP·88·8, T1 NRC 294 (1988)
10 C.P.R. Part 20
litigability of lacJc of lite· specific radiological analysis of a spent fuel pool boiling event; LBP-88-10A,
27 NRC 461 (1988)
radiological effects of trespassing in exclusion and restricted areas around nuclear power plants;
DD·88·6, T1 NRC 594 (1988)
10 c.P.R. Part 20, Appendix B, Tlble n
radon limits for mill tailings disposal sites; DPRM.88·2, 27 NRC 622 (1988)
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10 C.F.R. 2O.1(c)
application of ALARA standard to decontamination of KIess Creek; ALAB.S85, Z1 NRC 66 (1988)
10 C.F.R. 20.2
NRC authority to require cleanup of olI'site contamination; ALAB·S85, Z1 NRC 6S (1988)
10 C.F.R. 2O.3(a)(14)
basis for designation of restricted area around containment; D0-88·6, Z1 NRC 593 (1988)
definition of IeStrlcted areas; DD·88·6, Z1 NRC 597·98 (1988)
10 C.F.R. 2O.105(a)
applicability to offsite contamination by ndiation mill tallin&,,; ALAB·885, Z1 NRC 65 (1988)
10 C.F.R. 20.106
'
ndiological effects of lIeSpassing in exclusion and restricted areaS around nuclear power plants;
D0-88·6, Z1 NRC 594 (1988)
10 C.F.R. 2O.303(a)
reference level for ndiation levels in =trlcted areas; ALAB.885, 27 NRC 65·66, 71 (1988)
10 C.F.R. 30.36
licensee IeSpOrIsibilities when terminating a license; DD·88·I, 27 NRC 35 (1988)
10 C.F.R. 30.36(d)
termination of license conditional on compliance with settlement agreement; LBP·88·17, 27 NRC 588
(1988)
10 C.F.R. 35.3(a)
applicability to internal and external administration of byproduct material; LBP·S8·3, Z1 NRC 22<) n.ll
(1988)
10 C.F.R. Part 40
NRC authority to require cleanup of olI'site contamination; ALAB·885, Z1 NRC 64 (1988)
10 C.F.R. Part 40, Appendix A, Criterion 1
definition of long·term isolation of mill tallin&,,; DPRM·SS·2, Z1 NRC 621·22, 625 (1988)
10 C.F.R. Part 40, Appendix A, Criterion 5
need to distinguish existing mill tallings disposal sites from new sites in developing groundwater
protection methods; DPRM·88·2, Z1 NRC 622, 625 (1988)
10 C.F.R. Part 40, Appendix A, Criterion 6
ndon control methods for mill tallings disposal sites; DPRM·88·2, Z1 NRC 622·23, 625 (1988)
10 C.F.R. Part 40, Appendix A, Criterion 10
charges to mill owners to cover coot of surveillance of mill tallin&" disposal; DPRM·88·2, Z1 NRC 623,
625·26 (1988)
10 C.F.R. 50.7
polygnph testing of employees as a violation of; 00-88·8, Z1 NRC 640 (1988)
10 C.F.R. 50.7(.)
protected actions under; 00-88·8, Z1 NRC 643 (1988)
posting of notices to employees asserting protection afforded under section 50.7, requirement for;
DO-S8·S, Z1 NRC 641, 646 (1988)
10 C.F.R. 50.12(a)
need for exemption prior to requesting issuance of 10w·power operating license where emergency
pl.nning issues are unresolved; ALAB·888, Z1 NRC 262, 263 (1988)
10 C.F.R. 50.34(b)
F'mal Safety Analysis Report IS part of operating license application; ALAD·S91, 27 NRC 347 n.42
(1988)
10 C.F.R. 50.36
form of administrative controls on spent fuel pool nclt loading; LBP·88·9A, 27 NRC 391 (1988)
10 C.F.R. 50.47
emergency planning requirements for tIeSpassers at nuclear reactor site; D0-88·6, Z1 NRC 598 (1988)
natune of finclin&" on emergency preparedness; Ulp·88·8, Z1 NRC 297 (1988)
10 C.F.R. 50.47(a)(2)
validity accorded to FEMA findings on adequacy of emergency plans; Ulp·88·2, 27 NRC 89 (1988)
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10 C.F.R. 50.47(b)
adequacy of Shoreham emergO'lcy response plans; LDP-88-13, Xl NRC 567 (1988)
exemption from requirements of, for opcntion at 25% of rated power, LDP-88-1, Xl NRC 12 (1988)
right to low-power license prior to resolution of emergency planning issues; ALAB-888, Xl NRC 261
(1988)
10 C.F.R. 50.47(b)(l)
registration, monitoring, and decontamination of evacuees, adequacy of utility plan for; LDP-88-2, Xl
NRC 136 (1988)
traffic control procedures required during emergency evacuation; LDP-88-2, Xl NRC 131 (1988)
10 C.F.R. 50.47(b)(3), (5)
need to satisfy requirements of, for issuance of license to operate at 25% of rated power, LDP-88-1, Xl
NRC 12 (1988)
10 C.F.R. 50.47(b)(5)
primary means of giving emergency information to Ihe public; LDP-88-2, Xl NRC 151 (1988)
prompt notification to Ihe public in Ihe event of a siren failure; LDP-88-2, Xl NRC 93 (1988)
public emergency notification requirements for low-power operation; ALAB-883, Xl NRC 50 n.22
(1988)
public notification requirements in radiological emergency response planning; ALAB-883, Xl NRC 46,
52 n.28 (1988)
10 C.F.R. 50.47(b)(6)
isolated failure of communications during emergO'lcy exercise IS a fundamental /law; LBP-88-2, Xl NRC
93 (1988)
need to satisfy requirements of, for issuance of license to operate at 25% of rated power, LDP-88-1, Xl
NRC 12 (1988)
10 C.F.R. 50.47(b)(7)
dissemination of emergency information to Ihe public, requirements for; LDP-88-2, Xl NRC 151 (1988)
10 C.F.R. 50.47(b)(8)
need to satisfy requirements of, for issuance of license to operate at 25% of rated power, LBP-88-1, Xl
NRC 12 (1988)
registration, monitoring, and decontamination of evacuees, adequacy of utility plan for; LBP-88-2, Xl
NRC 136 (1988)
traffic control procedures required during emergency evacuation; LDP-88-2, Xl NRC 131 (1988)
unavailability of rccq>tion center IS deficiency in emergency plan; LBP-88-2, Xl NRC 133 n.24 (1988)
10 C.F.R. 50.47(b)(9)
need to satisfy requirements of, for issuance of license to operate at 25% of rated power, LBP-88-1, Xl
NRC 12 (1988)
10 C.F.R. 50.47(b)(10)
deficiencies in ItIffing of traffic control posts in utility evacuation plan; LBP-88-2, Xl NRC 123 (1988)
range of protective actions required to be developed for Ihe publiC; LBP-88-13, Xl NRC 513 (1988)
registration, monitoring, and decontamination of evacuees, adequacy of utility plan for; LDp·88-2, Xl
NRC 136 (1988)
standards and criteria for monitoring contamination in nuclear accidO'lts; LDP-88-13, Xl NRC 558
(1988)
traffic control procedures required during emergency evacuation; LDP-88-2, Xl NRC 131 (1988)
unavailability of rccq>tion center IS deficiency in emergency plan; LBP-88-2, 27 NRC 133 n.24 (1988)
10 C.F.R. 50.47(b)(12)
adequacy of emergency medical lervices during radiological emergency; LDP-88-14, 27 NRC 570, 574
(1988)
interpretation of mcdicallervices needs under, LDP·88-l4, 27 NRC 573 (1988)
need to satisfy requirements of, for issuance of license to operate at 25% of rated power, LDP-88-1, Xl
NRC 12 (1988)
10 C.F.R. 50.47(b)(14)
training of utility emergency response persoMc1, adequacy of; LDP-88-2, 27 NRC 174 (1988)
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10 c.P.R. 50.47(b)(15)
guidance for training of emergency rcspatse penonnel; !BP.88.2, Z7 NRC 177 (1988)
need to satisfy requirements of, for issuance of license to operate at 2S'A7 of nted power; !BP·88·I, TI
NRC 12 (1988)
training of utility emergency response penonne1. adequacy of; LBP·88·2, TI NRC 174 (1988)
10 c.P.R. 50.47(c)
need for board to consider lack of police participation during ndiological emergency in determining
adequacy of emergency plan; LBP·88·13, TI NRC 540, 545 (1988)
procedurea and applicable requirements where atste and county govemmmts have declin..:! to participate
in emergmcy response; LBP·88·9, Z7 NRC 372·73 (1988)
10 c.P.R. 50.47(c)(I)
amendment of; ALAB·889, Z7 NRC 268 (1988)
applicability to request for license to opente at 2S'A7 of nted power; LBp·88·I, TI NRC 9, 11·12,
15·16 (1988)
basis for evaluation of utility· sponsored emergency response plan; LBP·88·9, Z7 NRC 357, 377 (1988)
probabilistic risk assessment used to estsb1ish irmnateriality of emergency planning contentions for
purpose of obtaining authoriution for low.power operations; !BP·88·I, Z7 NRC 14 n.2 (1988)
ltandard against which requests for low.power operating license for 2S'A7 of nted power Ihoold be
measured; ALAB·888, TI NRC 260-61, 263 (1988)
10 c.P.R. 50.47(c)(1)(iii)
best-efforts response by atste and local governments as basis for evaluating adequacy of
utility·sponsored emergency response plan; LBP.88·9, TI NRC 357 (1988)
burden on atste and local governments under; LBP·88·9, TI NRC 364 (1988)
interpretation of "may" and "may be presumed" in; LBP·88·9, TI NRC 360 (1988)
10 c.P.R. 50.47(d)
findings necessary for license authorizing low.power operations; ALAB·883, Z7 NRC 54 n.37 (1988)
history of, relative to operation at 5% of nted power; LBP·88·1, TI NRC 11 (1988)
relevance of emergency preparedness to low·power operation; ALAB·892, TI NRC 493 n.29 (1988)
right to low·power license pending resolution of contested issues; ALAB·888, TI NRC 260 (1988)
liren notification 'ystem included within ambit of ensite emergency planning; ALAB·883, TI NRC 46
n.6 (1988)
10 c.P.R. 50.49(b)
mvironmental qualification requirements for RGS8 cable; ALAB·882, TI NRC 2 (1988)
10 c.P.R. 50.49(f)
methods for environmental qua1iJjcation of electrical components; ALAB·891, TI NRC 342 (1988)
10 c.P.R. 50.49(f)(2)
methods for environmental qualification of coaxial cable; ALAB·891, Z7 NRC 342 (1988)
10 c.P.R. 50.51
length of full·term operating licenses; LBP·88·15, Z7 NRC 581 (1988)
10 c.P.R. 50.54(f)
enforcement authority of Staff; CU·88·2, TI NRC 338 (1988)
10 c.P.R. S0.55(b)
modification to require good-cause showing for continued construction, denial of request for;
DPRM·88·1, 27 NRC 615·16 (1988)
I 0 c.P.R. 50.57
finding necessary for issuance of operating license; DD·88.3, TI NRC 310 (1988); DD-88·9, Z7 NRC
649 (1988)
10 c.P.R. 50.57(a)
findings necessary for gnnt of low·power license to operate at 2S'A7 of nted power; !BP·88·I, TI NRC
10 (1988)
findings necessary for issuance of full·power openting license; ALAB·892, TI NRC 490 (1988)
findings necessary for issuance of low.power operating license; ALAB·892, Z7 NRC 491 (1988)
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hearing rights (Xl requests for low.power licenses; ALAB·888. 'n NRC 261 (1988)
Staff findings required IS a precmditi(Xl to licensing; ALAB·890. 'n NRC 'n5·76 n.4 (1988)
10 C.F.R. 50.57(a)(2), (3), (6)
need to satisfy requirements of. for issuance of license to opente at 25'1. of nted power; LBP·88·1. 'n
NRC 10, 13. 16 (1988)
10 C.F.R. 50.57(c)
applicability to requests for 10w.power operating license for 25'1. of nted power; ALAB·888. 'n NRC
260-61 (1988)
issues litigable relative to 10w·power operatim; ALAB·883, 'n NRC 54 n.37 (1988)
request for license to opente at 25'1. of nted power; LBP·S8·1. 'n NRC 9-11. 13 (1988)
scope of hearing rights (Xl 10w.power operating license; ALAB·892, 'n NRC 489·93 (1988)
10 C.F.R. 50.58(b)(6)
hearing rights (Xl Staff significant hazards determination; LBP·88·10A. 'n NRC 457 (1988)
10 C.F.R. 50.59
need for NRC approval of spent fuel pool nclt design; LBP·88-9A, 'n NRC 398, 400 (1988)
10 C.F.R. 50.72
report.ability of n:su1ts of licensee analyses conducted voluntsrlly; D0-88-7. Xl NRC 608 (1988)
reporting requirements for iodine lpikes in coolant; LBP·88·12, 'n NRC 502 (1988)
10 C.F.R. 50.72(b)(I)(i), 50.73. 50.73(a)(2)(i)
reporting requirements for iodine spikes in coolant; LBp·88·12, 'n NRC 500-02 (1988)
10 C.F.R. 50.92
basis for Staff no lignificant hazards determinatim; lllp·88·9A, 'n NRC 388 (1988)
10 C.F.R. Part SO, Appendix A
environmental qualification requirements for coaxial cable; ALAB·891. 'n NRC 342 (1988)
10 C.F.R. Part SO. Appendix A, GDC 2
adequacy of seismic design of spent fuel pool nc1ts; lllP·88·9A, 'n NRC 397. 399400 (1988)
compliance of Perry facility with seismic design criteria; DO-S8·10, 'n NRC 659 (1988)
10 C.F.R. Part SO, Appendix A, GDC 4
adequacy of seismic design of spent fuel pool nc1ts; lllP·88·9A. 'n NRC 397. 399400 (1988)
environmental qualification requirements for RG58 cable; ALAB·882, 'n NRC 2 (1988)
environmental qualification requirements for RG59 cable; ALAB·886. 27 NRC 75 (1988)
10 C.F.R. Part SO, Appendix A. GDC 17
requirements for onsite source of emergency power; ALAB·892, 'n NRC 491·92 (1988)
10 C.F.R. Part SO. Appendix A. GDC 44
litigability of adequacy of cooling system to accommodate increased load from expanded spent fuel
pool; lllP·88·10A. 27 NRC 464 (1988)
10 C.F.R. Part SO, Appendix A, GDC 61
adequ,cy of seismic design of .pent fuel pool nc1ts; lllP·88·9A. 'n NRC 397. 399400 (1988)
10 C.F.R. Part SO, Appendix A. GDC 62
adequacy of seismic design of spent fuel pool nc1ts; lllP·88·9A, 'n NRC 397. 399400 (1988)
effects of spent fuel pool expansion on criticality; LDP·88·10A. 'n NRC 467·68, 471 (1988)
pn:vention of criticality in spent fuel pools; lllP·88·9A, 'n NRC 408 (1988)
10 C.F.R. Part SO. Appendix B. Criterion I
adequacy of Braidwood quality assunnce program; ALAB·890. 'n NRC 'n5·80 (1988)
10 C.F.R. Part SO, Appendix B, Criterion X
severity level IV violatims of; DD-884, 'n NRC 321 (1988)
10 C.F.R. Part SO, Appendix E
effect of section SO.47(c)(I)(iii) (Xl compliance with; lllP·88·9. 'n NRC 360-62 (1988)
emergency planning requirements for trespassers at nuclear reactor site; DD-88·6. Xl NRC 598 (1988)
10 C.F.R. Part SO. Appendix E. IV
primary means of giving emergency information to the publiC; lllP·88·2, 'n NRC 151 (1988)
10 C.F.R. Part SO, Appendix E. IV.D
prompt notification to the public in the event of a siren failure; lllP·88·2, 'n NRC 93 (1988)
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10 C.F.R. Part 50, Appendix E, IV.F.l
compliance of ULCO emergency exercise with; LBP-88-2, T1 NRC S8 (1988)
10 C.F.R. Part 50, Appendix R
cable leparatioo criteriA for fire protection; D0-88-4, 27 NRC 320 (1988)
implementation of modifications of fire protection requimnents; DO-S8-4, T1 NRC 319 (1988)
10 C.F.R. 51.20
actions needing enviraunental impact statements; LBP-88·15, T1 NRC 5S0 (1988)
10 C.F.R. 51.2O(b)(S)
need for environmental impact statement for decommissioning a facility; LBP-S8-15, T1 NRC 5S0
(19SS)
10 C.F.R. 51.21
actions needing enviraunental assessments; LBP-SS-15, 27 NRC 5S0 (19SS)
10 C.F.R. 51.22
actions not requiring environmental impact statements; LBP-SS-15, 27 NRC 5S0 (1988)
10 C.F.R. 51.22(c)(9)
need for environmental impact statement for decommissioning a facility; LBP-SS-15, T1 NRC 5S0
(1988)
10 C.F.R. 51.23
environmental impacts of storage of spent fuel beyond expiration of reactor operating licenses;
LBP-88-15, 27 NRC 580 (1988)
period of exemption fran environmental review of storage of spent fuel in reactor storage pools
following tcrminatioo of reactor operatioo; LBP-S8-15, T1 NRC 580 (1988)
10 C.F.R. Part 5S
NRC Staff responsibilities for findings on uncontroverted issues relevant to reactor operator license;
LBP-88-16, T1 NRC 584 (1988)
10 C.F.R. SS.1O(a)(S}(7)
entitlement to reactor operator license after passing examinations; LBP-S8-16, T1 NRC S84 (1988)
10 C.F.R. 5S.11
simulator testing for senior reactor operator's license; LBP-88-lD, T1 NRC 30 (1988)
10 C.F.R. 5S.11(a), (c)
NRC Staff responsibilities for findings on uncontroverted issues relevant to reactor operator license;
LBP-8S-16, T1 NRC 584-S5 (1988)
10 C.F.R. 55.11(b)
criteriA for obtaining senior reactor operator license; LBP-88-10, T1 NRC 420 (1988)
lcope of board findings on relevant to reactor operator license issuance; LBP-88-16, T1 NRC S84
(1988)
10 C.F.R. 5S.32
term of lenior reactor operator license; LBP-S8-10, T1 NRC 447 (1988)
10 C.F.R. Part 70
delinitioo of end of plant life; D0-88-1, T1 NRC 35 (1988)
10 C.F.R. 70.33(b)
effectiveness of existing license pending determination on request for renewal of license; DO-S8-1, 27
NRC 3S n.2 (1988)
10 C.F.R. 70.38
licensee responsibilities when terminating a license; D0-8S-1, T1 NRC 35 (1988)
10 C.F.R. 715
documentation and labeling requirements for licensed material; LBP-88-1A, T1 NRC 20 (1988)
10 C.F.R. Part 73
trespassing in exclusion and restricted areas as a viol.tioo of; D0-8S-6, T1 NRC 595 (198S)
10 C.F.R. 73.2, 73.20
areas where licensees are required to exclude unauthorized individuals; DO-SS-6, 27 NRC S97 (1988)
10 C.F.R. 73.21
protection of details of physical ICCUrity plans; DO-SS-6, T1 NRC 596 m.1 &. 3 (1988)
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10 C.F.R. 73.45
areas where licensees are required to exclude unauthorized individuals; D0-88·6, 27 NRC 597 (1988)
10 C.F.R. Put 100
litigability or belt or site.specific ndiological analysis of a spent fuel pool boiling event; LDP·88·10A,
27 NRC 461 (1988)
ndiological consequences or cask-drop accident into expanded spent fuel pool; LDP·88·10A, 27 NRC
459·60, 470 (1988)
ndiological consequences or spent fuel pool expansion; LDP·88·IOA, 27 NRC 468 (1988)
10 C.F.R. loo.3(a)
definition of exclusion areas; D0-88·6, 27 NRC 597·98 (1988)
10 C.F.R. 100, Appendix A, IV, V, and VI
compliance of Perry facility with seismic design criteria; D0-88·10, 27 NRC 659 (1988)
40 C.F.R. Part 192
retroactive application of; ALAD·885, 27 NRC 67 (1988)
standards applicable to cleanup or contamination of Kress Creclt; ALAD·885, 27 NRC 63, 65 (1988)
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Administrative Procedwe Act, S U.s.C. S56(c)(S)
authority or presiding oI'Iicen to issue protective orders; IBP·88.8, Xl NRC 295 (1988)
Administrative Procedwe Act, S U.S.C. S56(d)
basis f~ docisims to issue protective orders; IBP·88-8, Xl NRC 295 (1988)
Atomic Encru Act, 81, 161(b), 161(c), 161(i) and 161(0). 42 U.S.C. 2111 and 2201(b),,(c), (i) and (0)
tcrmlnatim or proceeding en basis or .ettIcmClll agreement; IBP·88-17, Xl NRC 587 (1988)
Atomic Encru Act, 161b, 42 U.S.c. 2201(b)
NRC authority to !eqUiro cleanup or offsite contamination; ALAB.88S, Xl NRC 64-65, 68 (1988)
Atomic Encru Act, 189a, 42 U.S.c. 2239(a)
.cope or hearing rights en low-powcr operating license; ALAB-892, Xl NRC 487, 489 (1988)
Atomic Encru Act, 201, 42 U.S.c. 2014(e)(2)
classificatien or Kress Creelt contamination u byproduct material; ALAB-885, Xl NRC 68 0.14 (1988)
Atomic Encru Act, Xl5d, 42 U.s.c. 2022(d)
NRC authority to !eqUiro cleanup of offsite contamination; ALAB.88S, Xl NRC 64, 68 0.13 (1988)
Encru Reorganizatien Act, 210
cooperation betwoen NRC and DepuImeut of Labor on employao protection; DD-88·8, Xl NRC 641
(1988)
Freedcm of Information Act, S U.S.c. SS2
denial of request f~ proprletuy inform.tion; IBP·88-8, Xl NRC 294 (1988)
Freedcm of Information Act, S U.s.c. S52(b)(4)
commercial interest COIIlIidentims in detcrmlning need for protective order; IBP.88-8, Xl NRC 299
(1988)
N.Y. Exec. Law, art. 2B, 2O.1(a)(e), 2S
performance of emergency functims by private CIllitiea; IBP-88-9, Xl NRC 370 (1988)
National EnvironmClllal Policy Act, 100000(C), 42 U.S.c. 4332(2)(C)
environmental impact atatemClll requiremClll for apCIl1 fuel pool expansion; IBP·88·10A, Z7 NRC 458
(1988)
Unnium Mill Tailings Radiatien Control Act, 101(8)
definition or tailing!; ALAB·88S, Xl NRC 6S 0.7 (1988)
Unnium Mill Tailings Radiatien Control Act, 201
materlala within acope of Atomic Encru Act; ALAB·885, Xl NRC 68 0.14 (1988)
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Fed. R. Civ. P. 26(c)
application or protective orders to p!CYal1 annoyance and oppression or emergency acMcc pn:rvidc:rs;
LBP-SS·S, Z1 NRC 298 (198S)
H.R. Rep. No. 1480, 95th Coog., 2d SCSI., pt. I, at 11-13, reprinIed in 1978 U.s. Code Coog. &:
Admin. News 7433, 7433-35
acope or NRC authority to regulate mill tailings; AL\B-8S5, Z1 NRC 68 (1988)
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ACClDENI'S
cask drop, litigability in operating Jic:cnsc amendment proceeding; LBP-8S-10A, Xl NRC 452 (1988)
Ievere, comideration of, in cnviroomClllll impact ltatemmlS; LBP-88-10A, Xl NRC 452 (1988)

ADruDlCATORY BOARDS
IUthority 10 hear challcnses 10 reguhtions; ALAB-892, Xl NRC 485 (1988)
obligation 10 follow directives of higher ln1>unals; LBP-8S-6, Xl NRC 245 (1988)

ADMINISTRATIVE PROCEEDINGS
limitations on lcope of, conferred by notice of hearing; ALAB-885, Xl NRC 59 (1988)
ltay of, pending canpletion of criminal investigation; AU-88-1, Xl NRC 475 (1988)

AFFIDAVITS
farm Cor IUbmission of new evidCDCC: ALAB-885, Xl NRC S9 (1988)
AMENDMENI'S
See Byproduct Matcria1l License Amendmatt; Operating Liccme Amendment
APPEAL BOARDS
authority 10 issoe advisory opinions; ALAB-892, Xl NRC 485 (1988)
policy on atCorcing time limits for appeals; ALAB-894, Xl NRC 632 (1988)
.tandan! Cor review of lic:msing boan! unappca1cd orders; ALAB-893, Xl NRC 6'IT (1988)
APPEALS
interlocutory, of intervention orders; ALAB-893, Xl NRC 6'IT (1988)
test of finality for purpose of; ALAB-894, Xl NRC 632 (1988)
time limits for; ALAB-894, Xl NRC 632 (1988)
APPllCANrS
burden when record requires supplementation; LBP-8S-9, 'IT NRC 3SS (1988)

ATOMIC ENERGY ACT
NRC authority over special nuclear, loun:e, and byproduct materials; ALAB-88S, Xl NRC S9 (1988)
ndiation protection ltandards; ALAB-88S, 'IT NRC S9 (1988)
BLACKNESS TESTING
of Barallcx integrity in spent fuel pools; LBP-88-9A, Xl NRC 387 (1988)
BOARDS
See Adjudicatory Bouds; Appeal Boards; Lic:msing Bouds

BORAFLEX
inlegrity in high-datsity stonge ncb; LBP-88-10A, 'IT NRC 4S2 (1988)
inlegrity of, in .pent fUel pools; LBP-88-9A, Xl NRC 387 (1988)
BRIEFS
amicus, content of; ALAB-885, 'IT NRC 59 (1988)
1ppc11atc, need for record support in; ALAB-885, 27 NRC S9 (1988)
BURDEN OF GOING RlRWARD
record requires IUpplementation; LBP-88-9, Xl NRC 355 (1988)
BURDEN OF PROOF
on applicants; LBP-88-9, Xl NRC 355 (1988)
BYPRODUCT MATERIALS
NRC authority over; ALAB-885, 'IT NRC 59 (1988)
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BYPRODUCT MATERIALS liCENSE
settlement agreement on suspensioo of; U3P-88-17. Xl NRC 586 (1988)
BYPRODUCT MATERIALS liCENSE AMENDMENT
restricting employment of individUlI because of miSidministntioo of phannaccutiClIs; AU-88-1. Xl
NRC 475 (1988)
BYPRODUCT MATERIALS liCENSE PROCEEDINGS
reopening a zecord in; U3P-88-3. 27 NRC 220 (1988)
CABLES
coaxial, envirmmental qUl1iliCitioo requirements; ALAB-882, Xl NRC 1 (1988)
cOlxial. for data transmission, environmental qualificatioo; ALAB-891. Xl NRC 341 (1988)
coaxial, RG59. environmental qUl1ilicatioo requirements; ALAB-886. Xl NRC 74 (1988)
pull Clrds. falsification of; 00-88-4. 27 NRC 317 (1988)
remote shutdown. rerouting di.!!crepancies; 00-88-4. 27 NRC 317 (1988)
splices. adequacy of installation and inspection; 00-88-9. Xl NRC 648 (1988)
CERTll'1CATION
See Directed CertifiCition
CIVIL PENALTIES
for disabling 111 engineered safety system. need for; 00-88-2, Xl NRC 303 (1988)
CLARIFlCATION
to NRC Staff on order to issue senior reactor operator license; U3P-88-16. Xl NRC 583 (1988)
COMMUNICATIONS
emergency operations center. flaws in; U3P-88-2, Xl NRC 85 (1988)
COMPLIANCE
history It Apollo facility; 00-88-1. Xl NRC 33 (1988)
COMPUTER SYSTEMS
coaxial cable, envirmmental qUilifiCitioo of; ALAB-891. 27 NRC 341 (1988)
CONCRETE
in spent fuel pool, ndiation effects 00; U3P-88-9A. 27 NRC 387 (1988)
CONDmONS
restart, restricting employment because of leak nte falsifications; Cll-88-2. Xl NRC 335 (1988)
See also license Conditions
CONDUIT
minimwn bend ndius of insulation on; 00-88-9. Xl NRC 648 (1988)
CONFIDENI1AIlTY
of identity of individUiIs and organizations needed to implement emergency plan; U3P-88-8. Xl NRC
293 (1988)
CONSTRUCTION PERMIT EXTENSION
request for amendment to require good-Cluse showing for cootinued construction; DPRM-88-1. Xl NRC
613 (1988)
CONSTRUCTION PERMIT EXTENSION PROCEEDINGS
scope of; DPRM-88-1. Xl NRC 613 (1988)
CONTAMINATION
occurring before 1978. retroactive appliCition of UMTRCA to require cleanup of; ALAB-885. 27 NRC
59 (1988)
CONTENTIONS
basis-with-specilicity requirement for admission of; ALAB-893. Xl NRC 627 (1988)
cask-drop accident, admissibility in operating license amendment proceeding; U3P-88-10A. 27 NRC 452
(1988)
limitations imposed by cootent of; U3P-88-6. 27 NRC 245 (1988)
on new problems in established technology. admissibility of. in operating license amendment proceeding;
U3P-88-10A. 27 NRC 452 (1988)
withdrawal through stipulation; U3P-88-4. Xl NRC 236 (1988)
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CONTENTIONS, lATE-FILED
basis and spec:iJicity requirements for; ALAn-883, T1 NRC 43 (1988)
factors balanced to determine admissibility of; ALAn-883, T1 NRC 43 (1988)
CONrROL SYSTEMS
See Integrated Control Systrms
COOLANT
iodine spikes in; LBP-88-12, T1 NRC 495 (1988)
COOIlNG LAKES
ndiological effects of eating fish from; D0-88-6, T1 NRC 591 (1988)
COOllNG WATER SYSTEMS
adequacy of surveillance and maintenance program to detect and prevent accumulation of aquatic
organisms and debris in; LBP-88-6, T1 NRC 2A5 (1988)
design adeqlLlcy where aluminum-bronze piping is used; D0-88-9, Xl NRC 648 (1988)
CORROSION
See Stress Corrosion Cnding
CRIMINAL INVESTIGATIONS
denial of request for lltay of show-cause proceeding pending canp1etion of; LBP-88-1A, T1 NRC 19
(1988)
stay of NRC proceedings pending canpletion of; AU-88-1, Xl NRC 475 (1988)

CRfIlCAUIY
in spent fue! pools, prevention of; LBP-88-9A, T1 NRC 387 (1988)
DECISIONS
Wtial, appealability of; AlAB-894, Xl NRC 632 (1988)
test of finality for appeal purposes; ALAD-894, Xl NRC 632 (1988)
DECOMMISSIONING
need for environmental impact lltatement for; LBP-88-15, T1 NRC 576 (1988)
plan for 3D-year onsite storage of residual ndioactivity; LBP-88-4, T1 NRC 236 (1988)
DECONTAMINATION
at end of plant life, license conditim requiring; D0-88-I, Xl NRC 33 (1988)
DEFICIENCIES
in design control of safety-related pipe supplies, allegations of; D0-88-4, T1 NRC 317 (1988)
DEFINITIONS
end of plant life, for purpose of detcrmWng need for decontamination; D0-88-1, T1 NRC 33 (1988)
of fundamental naws in emergency plans; LBP-88-2, 27 NRC 85 (1988)
DESIGN CONrROL
deficiencies in safety-related pipe supplies, aUegations of; D0-88-4, T1 NRC 317 (1988)
DIRECTED CERI1FICATION
denial of motion for, on grounds of untimeliness; ALAD-884, Xl NRC 56 (1988)
panUe! hearings to consider additional issues as basis for gnnt of; AlAB-888, Xl NRC 257 (1988)
showing necessary for grant of; AlAB-889, Xl NRC 265 (1988)
unique or erroneous licensing board interpretations and applications of regulations as cause for;
ALAD-SS8,27 NRC 257 (1988)
DISCOVERY
access to evidence in erimina1 investigation through administrative proceeding; AU-88-1, Xl NRC 475
. (1988)
of confidential criminal investigative reports; LBP-88-lA, T1 NRC 19 (1988)
DISMISSAL OF PROCEEDING
because of Staff rejection of proposed operating license amendment; LBP-88-11, T1 NRC 472 (1988)
DUE PROCESS
considerations in detcrmWng need for protective order; LBP-88-8, Xl NRC 293 (1988)
ECONOMIC CONSIDERATIONS
relief from ufety requirements on basis of; LBP-88-1, T1 NRC 7 (1988)
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EMERGENCY BROADCAST SYSTEM
conflicting and confusing information from; LBP-88-2, 'r1 NRC 85 (1988)
EMERGENCY EXERCISES
licensing board authority to retain jurisdiction over future exercises; LBP-88-7, 'II NRC 289 (1988)
of utility-sponsored emergency plan; LBP-88-2, 27 NRC 85 (1988)
realism of; LBP-88-2, 'r1 NRC 85 (1988)
EMERGENCY NEWS CENIER
inability to provide timely information on protective action reoommendations; LBP-88-2, 'r1 NRC 85
(1988)
EMERGENCY OPERATIONS CENIER
communications within, adequacy of; LBP-88-2, 27 NRC 85 (1988)
EMERGENCY PLANNING
relief fran regulatory requirements on basis of probabilistic risk assessment; LBP-88-1, 'II NRC 7
(1988)
requirements for low-power license imIance; ALAB-883, 27 NRC 43 (1988)
EMERGENCY PLANS
backup JOUle alerting, need for; LBP-88-2, 'r1 NRC 85 (1988)
confidentiality of individuals and organizations needed to implement; LBP-88-8, 27 NRC 293 (1988)
consideration of future traffic growth in; LBP-88-13, 'II NRC 509 (1988)
offsite. fundamental flaws in; LBP-88-2, 27 NRC 85 (1988)
planning basis for ndiation monitoring capacity; LBP-88-13. 27 NRC 509 (1988)
public notification requirements for issuance of low-power operating license: ALAB-883. 27 NRC 43
(1988)
standards of public health protection necessary in; LBP-88-13. 27 NRC 509 (1988)
training Jequirements for traffic control; LBP-88-13. 27 NRC 509 (1988)
EMERGENCY PREPAREDNESS
at Pilgrim facility. adequacy of; D0-88-7. 27 NRC 601 (1988)
for low-power operations at 2S9Q of ntcd power. requirements for; LBP-88-1. 27 NRC 7 (1988)
requirements re1.ative to trespassers at nuclear power plant sites; D0-88~. 27 NRC 591 (1988)
EMERGENCY RESPONSE PLANS
utility-aponsored. criteria for evaluating; LBP-88-9. 'r1 NRC 355 (1988)
EMPLOYMENt"
restrictions. because of leak nte falsifications; ell-88-2, 27 NRC 335 (1988)

ENFORCEMENr
authority of NRC Staff. scope of; ell-8S-l. 27 NRC 33S (1988)

ENFORCEMENr ACTIONS
balancing test for lIay of; LBP-88-1A. 27 NRC 19 (1988)
for inappropriate application of technical apecifications. need for; D0-88-2, 'r1 NRC 303 (1988)
legal basis required for; ALAB-885. 27 NRC S9 (1988)
Staff burden in obtaining Illy of; LBP-88-1A. 27 NRC 19 (1988)
ENGINEERED SAFETY SYSTEMS
civil penalty for disabling; DD-88-2. 27 NRC 303 (1988)

ENVIRONMENrAL IMPAcr STATEMENrS
for decommissioning, need for; LBP-88-15. l7 NRC 576 (1988)
for apent fuel pool expansion. need for; LBP-88-10A. 'II NRC 452 (1988)
levere Iccident consideration in; LBP-88-10A. 27 NRC 452 (1988)

ENVIRONMENrAL IMPACTS
of .pent fuel lIoIllge beyond 30-year life of plant; LBP-88-15. 27 NRC 576 (1988)

ENVIRONMENrAL QUAUflCATION
of coaxial cable for data transmission; ALAn-891, 27 NRC 341 (1988)
of coaxial cable. inadequate evidentiary basis for favoIllble finding on; ALAn-882, 'r1 NRC 1 (1988)
of RG59 coaxial cablc. standard for; AIAB-886. 27 NRC 74 (1988)
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EVACUATION
duck truck o=ario during emergency exercise of: LBP-88-2. 27 NRC 8S (1988)
removal of roadway impediments: LBP-88-2, 27 NRC 8S (1988)
.""dow phenomenon; LBP-88-2, 27 NRC 8S (1988)
EVIDENCE
expert .ponsorship of: ALAB-88S. 27 NRC S9 (1988)
new. fonn for IUbmission of; ALAB-88S. 27 NRC 59 (1988)
of environmental qualilicltion of coaxial cable. need for expert sponsorship of; ALAB-891. 27 NRC 341
(1988)
EXAMINATIONS
requjrements for senior reactor operator license; LBP-88-10. 27 NRC 417 (1988)
Sec also Simulator Examinations
EXECUTIVE OIRECroR FOR OPERATIONS
authority to deny rulemaking petitions: OPRM-88-1. 27 NRC 613 (1988)
EXEMPTIONS
from Part 50. showing necessary for; ALAB-888. 27 NRC 257 (1988)
FASTENERS
threaded. confonnance of; 00-88-9. 27 NRC 648 (1988)
FEDERAL EMERGENCY MANAGEMENr AGENCY
presumptive validity accorded to findings by; LBP-88-2, 27 NRC 8S (1988)
FINAL SAFElY ANALYSIS REPORT
otatus as part of adjudicatory record: ALAB-891. 27 NRC 341 (1988)
FINDINGS
on environmental qualification of coaxial cable. inadequate evidentiary basis; ALAB-882, 27 NRC 1
(1988)
FIRE PROTECTION
of cables. separation criteria for, 00-88-4. 27 NRC 317 (1988)
GROUNDWATER
protection from seepage of toxic materials from mill tailings rites; OPRM-88-2. 27 NRC 619 (1988)
llARASSMENr
aUegations of. It South TexIS Project; 00-88-9. 27 NRC 648 (1988)
of QC inspectors. effect on reasonable assurance finding of plant rafety; ALAB-890. 27 NRC 273
(1988)
HEARING RIGHTS
on operating license amendments; LBP-88-10A. 27 NRC 452 (1988)
HEARINGS
paraUel. to consider additional issues. IS basis for grant of directed certification; ALAB-888. 27 NRC
257 (1988)
Sec also Notice of Hearing
HEATING. VENTILATION. AND AlR-CONDmONING SYSTEMS
flammability of TREMCO 440A gasket material; 00-88-9. 27 NRC 648 (1988)
INroRMAL PROCEEDINGS
developing the record in; LnP-88-3. 27 NRC 220 (1988)
local public document room established for; LBP-88-S. 27 NRC 241 (1988)
reopening a record in; LBP-88-3. 27 NRC 220 (1988)
INSPECTIONS
partial. or sampling to aUay 2.206 petitioner's concerns. adequacy of: 00-88-4. 27 NRC 317 (1988)
reliance on sampling for, 00-88-9. 27 NRC 648 (1988)
Sec also Quality Control Inspections
INTEGRATED CON'IROL SYSTEMS
loss of dc power within. while operating at 7S% of rated power; 00-88-S. 27 NRC 327 (1988)
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INTERPRETATIONS
of 10 C.F.R. SO.47(c)(IKili); LDP-88-9, Xl NRC 3SS (1988)
of 10 C.F.R. 50.57; ALAD-892, Xl NRC 485 (1988)
of Part 40, Appendix A, Criteria I, 5, 6, and 10; DPRM-88-2, Xl NRC 619 (1988)
INrnRVENTION
standard for interlocutory appeal of grant of; ALAD-893, Xl NRC 6Z1 (1988)
INTIMIDATION
allegations of, at South Texas Project; D0-88-9, V NRC 648 (1988)

IODINE
spilces in coolant, reporting requirement!; LDP-88-12, 27 NRC 495 (1988)
JURlSDICflON
enlargement for 2-year period to provide for reactivatioo of CISC; LDP-88-3A, Xl NRC 233 (1988)
of presiding officer to direct Staff to establish I local public document roan; LDP-88-S, Xl NRC 241
(1988)
over health and safety issues, limit! 00; LDP-88-IS, V NRC 576 (1988)
retention of, over subsequent emergency cxercises; LDP-88-7, Xl NRC 289 (1988)
retention of, where reactor operator license applicatioo hIS been dismissed as moot; UlP-88-IB, Xl
NRC 29 (1988)
subject maner, JCtroactivc cxpansion of; CU·88-I, Xl NRC 41 (1988)
LEAK RATE DATA
falsifications, employment restrictions bccausc of; CU-88-2, Xl NRC 335 (1988)
UCENSE CONDmONS
applicability to loading of spent fuel pool racks; LDP-88-9A, V NRC 387 (1988)
precluding I utility employee from supervisory JCSponsibilities for training. JCVcrSII of order continuing;
ALAD-887, V NRC 81 (1988)
requiring decontamination It end of plant lifc; D0-88-I, V NRC 33 (1988)
UCENSING BOARDS
IUthOrity over Staff no significant hazard findings; LDP·88-IOA, V NRC 452 (1988)
authority to retain jurisdictioo for purpose of demonstrating whether I subsequent emergency exercise
demonstrates fundamental /law; LDP-88-7, 27 NRC 289 (1988)
delegated authority, scope of; LDP-88-7, Xl NRC 289 (1988)
limits on authority over Slfety Ind environmental issues; LDP-88-15, V NRC 576 (1988)
=ponsibility in ruling on Idequacy of utility-sponsored emergency plan; UJP-88-9, Xl NRC 355 (1988)
UCENSING PROCEEDINGS
dismissal on basis of stipulation between parties; LDP-88-4, V NRC 236 (1988)
NRC policy on cxpeditious cooduct of; ALAD-894, Xl NRC 632 (1988)
MAIN STEAM ISOLATION SYSTEM
ovcrride of lutanatic trip functioo, penalty for; D0-88-2, Xl NRC 303 (1988)
MAINTENANCE
Idequacy at Rancho Scco; D0-88-5, Xl NRC 327 (1988)
MANAGEMENT COMPETENCE
Idequacy It Rancho SCCo; 00-88·5, Xl NRC 3Xl (1988)
It Pilgrim facility, Idequacy of; D0-88-7, Xl NRC 601 (1988)
MATERIALS UCENSE
See Byproduct Materials Licensc; Byproduct Materials License Amendment; Byproduct Mlterials License
Proceedings
MEDICAL SERVICES
during ndiological emergency, Idc:quacy of; LDP-88-14, V NRC 569 (1988)
~nu.. TAIUNGS
NRC authority over; ALAB-885, Xl NRC 59 (1988)
selection of new disposal sites for; DPRM-88-2, 27 NRC 619 (1988)
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MONITORING
capacity of receptiCXI centers during radiological emergency; lllP-88-13. 7:7 NRC 509 (1988)
or Boranex integrity in apent fuel pools; lllP-88-9A. 7:7 NRC 387 (1988)
of lpecial-facility evacuees; lllP-88-2., 7:7 NRC 85 (1988)

MOOTNESS GROUNDS
dismissal of application for lenior reactor cpe:ntor license on; lllP-88-lB. 7:7 NRC 29 (1988)

MOTIONS
unopposed. grant on procedural grounds; lllP-88-15. 7:7 NRC 576 (1988)
NOTICE OF HEARING
limitations CXI ICope oC hearing conferred by; ALAB-885. 7:7 NRC 59 (1988)
NOTIFICATION
backup route alerting. completion time for; lllP-88-2., 7:7 NRC 85 (1988)
emergency. preclusion of low-power license in light of deficiencies in; ALAB-883. 7:7 NRC 43 (1988)
NRC REVIEW
of allegations. request for delay in licensing because of aUeged deficiencies in; D0-88-3. 7:7 NRC 308
(1988)
of Itructural design of apent fuel pool racks. scope of; lllP-88-9A. 'r1 NRC 387 (1988)
NRC STAFF
burden on. to establlih lack of hann from stay; AU-88-1. 'r1 NRC 475 (1988)
enforcement authority. ICOpe of; Cll-88-2. 7:7 NRC 335 (1988)
rejection of proposed operating license amendment; lllP-88-11. 'r1 NRC 472 (1988)
responsibility for findings and determin.tiCXIS on senior reactor cpe:ntor licenses; lllP-88-16. 7:7 NRC
583 (1988)
NUCLEAR POWER PLANrS
exelusiCXI and restricted areas. trespassing in; D0-88-6. 7:7 NRC 591 (1988)
radiological errects of trespassing at; D0-88-6. 7:7 NRC 591 (1988)
NUCLEAR REGULATORY COMMISSION
authority over mill tailings; ALAD-88S. 'r1 NRC 59 (1988)
authority over special nuclear. sowee. and byproduct materials; ALAB-885. 'r1 NRC 59 (1988)
authority to hColr chlllenges to regulations; ALAB-892. 'r1 NRC 485 (1988)
OFFICIAL NOTICE
of a document where there is an ongoing dispute over what the document IlYS; ALAB-885. 'r1 NRC
59 (1988)
of technical documents prcpucd by another agency; ALAB-88S. 7:7 NRC 59 (1988)
record identification of facts; ALAn-88S. 7:7 NRC 59 (1988)
OPERATING liCENSE AMENDMENT
relating to leakage cmtrol Cor main steam lines. Staff rejection of; lllP-88-11. 7:7 NRC 472 (1988)
OPERATING liCENSE APPliCATIONS
Hnal Safety Analysis Report as part of; ALAB-891. 7:7 NRC 341 (1988)
OPERATING liCENSE PROCEEDINGS
issues Cor consideration in; ALAB-890. 'r1 NRC 273 (1988)
sua sponte issues. nced Cor separate order stating reasons for raising; ALAB-890. 7:7 NRC 7:73 (1988)
OPERATING liCENSE RENEWAL
effect of application for. CXI existing license; lllP-88-1S. 7:7 NRC S76 (1988)
OPERATING liCENSES
provisional. conversion to full-tcnn possession-only license; lllP-88-1S. 7:7 NRC 576 (1988)
OPERATING liCENSES. LOW POWER
25% of rated power. authorization in light of emergency planning deficiencies; lllP-88-1. 'r1 NRC 7
(1988)
authorizatiCXI for. despite pendency of safety issues; ALAB-892. 7:7 NRC 48S (1988)
issues that must be decided prior to issuance of; ALAD-892. 'r1 NRC 48S (1988)
emergency planning requirements for issuance oC; ALAB-883. 7:7 NRC 43 (1988)
reauthorization of; LDP-88-6. 7:7 NRC :lAS (1988)
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OPERATIONS, LOW POWER
25% of rated power, emergency preparedness requirements for; LBP-88-I, Xl NRC 7 (1988)
OPERATOR liCENSE PROCEEDINGS
regulations Ind regulatory guidelines applicable to; LBP-88-IO, 27 NRC 417 (1988)
scope of; LBP-88-IO, 27 NRC 417 (1988)
0P1N10NS
advisory, appeal board authority to issue; ALAB-892, 27 NRC 485 (1988)
OUTAGES
unplaMed It Rancho Scco; D0-88-5, 27 NRC 327 (1988)

PENALTIES
Sec Civil Penalties
PHYSICAL SECURITY
breaches in, from tresplSsing in nuclear power plant exc1usim and restricted areas; D0-88-6, 27 NRC
591 (1988)
PIPE SUPPLIES
deficiencies in design control of; D0-88-4, 27 NRC 317 (1988)
PIPING
aluminwn-brmze, in essential cooling water lystemS; D0-88-9, 27 NRC 648 (1988)
POliCY STATEMENfS
on expeditious cmduct of licensing proceedings; AlAB-894, 27 NRC 632 (1988)
POLYGRAPH TESTING
of employees, violation of 10 C.P.R_ 50_7 by; DD-88-8, 27 NRC 639 (1988)
PREJUDICE
to respondent fran delay of NRC proceeding; AU-88-I, 27 NRC 475 (1988)
PRESIDING OmCER
jurisdictim, authority to enlarge or contract; LBP-88-3A, 27 NRC 233 (1988)
jurisdictim to direct Starr to establish a local public document room; LBP-88-5, 27 NRC 241 (1988)
retention of jurisdiction where reactor operator license applicatim has been dismissed IS moot;
LBP-88-lB, 27 NRC 29 (1988)
PROBABll.ISTIC RISK ASSESSMENr
need for, for m<tart of Pilgrim facility; DO-SS-7, 'I1 NRC 601 (1988)
relief fran regulatory rcquirements for emergency plaMing on basis of; lllP-88-1, 27 NRC 7 (1988)
PROTECTED ACTIVITIES
retaliation .gainst employees engaging in; DD-88-8, 27 NRC 639 (1988)
PROTECTIVE ACTION RECOMMENDATIONS
timeliness of; LBP-88·2, 'I1 NRC 8S (1988)
PROTECTIVE ORDERS
applicant's commercial interests IS basis for, LBP-88-8, 27 NRC 293 (1988)
authority to issue; LBP-88-8, 27 NRC 293 (1988)
due process cmsiderations in determining need for; LBP-88-8, 27 NRC 293 (1988)
pcraonal privacy consideratims in determining need for, LBP-88-8, 27 NRC 293 (1988)
PUBliC DOCUMENT ROOMS
local, for informal proceeding; U3P-88-5, 27 NRC 241 (1988)
QUALIFICATION
Sec Environmental Qualificatim
QUAUIY CONTROL INSPECTIONS
grid IYstem for, ALAB-890, 27 NRC 273 (1988)
QUAUIY CONTROL INSPECI'ORS
harassment and intimidatim of, It Braidwood; ALAB-890, 27 NRC 273 (1988)
RADIATION
effects on Borallex in spent fuc! pools; LBP-88-9A, 27 NRC 387 (1988)
incrcascs from spent
pool ellpansim; LBP-88-9A, 27 NRC 3&7 (1988)
mmitoring capacity of reception centers; LBP-88-13, 'I1 NRC S09 (1988)

rue!
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RADIOGRAPlIIC DEVICE
shipment on miliLtry passenger flight; LBP-88-1A, 27 NRC 19 (1988)
RADIOGRAPHY
withdrawal of license for, LBP-88-17, 27 NRC 586 (1988)
RADIOLOGICAL EFFECTS
of eating fish from reactor cooling lake; D0-88-6, 27 NRC 591 (1988)
oC uespming at nuclear reactor site; D0-88-6, 27 NRC 591 (1988)
RADIOPlIAru.IACEtmCALS
misadministration of; AU-88-1, 27 NRC 475 (1988)
RADON
control requirements for mill Ltilings disposal sites; DPRM-88-2, 27 rmc 619 (1988)
REACTOR OPERATOR UCENSE
Sec Senior Reactor Operator License
REACTOR TRIP
on high reactor coolant system pressure; D0-88-5, 27 NRC 327 (1988)
RECEPTION CENTERS
adequacy of, Cor use during radiological emergency; LBP-88-13, 27 NRC 509 (1988)
tegistration, monitoring, and decontamination Cor special-Cacility evacuees; LBP-88-2, 27 NRC 85 (1988)
RECONSIDERATION
of issues at construction permit extension ILtge; DPRM-88-1, 27 NRC 613 (1988)
RECORD, ADnJDlCATORY
Final SaCety Analysis Report as part of; ALAD-891, 27 NRC 341 (1988)
supplemenLttion, burden of going forward on; LBP-88-9, 27 NRC 3SS (1988)
Sec also Reopening a Record
REGULATIONS
applicable to opentor license proceedings; LBP-88-10, 27 NRC 417 (1988)
challenges to, authority to hear; ALAn-892, 27 NRC 485 (1988)
emergency planning, relief' from requirements on basis of probabilistic risk assessment; LBP-88-1, 27
NRC 7 (1988)
exemptions from Part SO, showing necessary Cor; ALAn-888, 27 NRC 2S7 (1988)
interpreLttion and effect accorded to; ALAn-892, 27 NRC 485 (1988)
intcrpreLttion oC Part 40, Appendix A, Criteria 1,5, 6, and 10; DPRM-88-2, 27 NRC 619 (1988)
interpretation oC section 50.47(c)(I)(ili); LBP-88-9, 27 NRC 355 (1988)
intcrpreLttion of section 50.57; ALAn-892, 27 NRC 485 (1988)
safety, relief' from requirements on basis of economic considerations; LBP-88-1, 27 NRC 7 (1988)
waiver of, showing necessary for; ALAn-888, 27 NRC 257 (1988)
REOPENING A RECORD
burden on movant; ALAn-886, 27 NRC 74 (1988)
eriteria Cor, ALAn-883, 27 NRC 43 (1988); ALAn-886, 27 NRC 74 (1988)
in informal byproduct materials license proceeding; LBP-88-3, 27 NRC 220 (1988)
REPORTING REQUIREMENTS
for iodine spikes in coolant; LBP-88-12, 27 NRC 495 (1988)
REPORTS
criminal investigative, discovery of; LBP-88-1A, 27 NRC 19 (1988)
REVERSAL OF ORDER
continuing license condition precluding • utility employee from supervisory teSpOn!ibilities Cor training;
ALAn-887, 27 NRC 81 (1988)
REVIEW
of Staff no significant hazards finding; LBP-88-l0A, 27 NRC 452 (1988)
Sec also NRC Review
REVIEW, APPELLATE
of licensing board orders, sLtndard Cor; ALAn-893, 27 NRC 627 (1988)
supporting record Cor, ALAD-885, 27 NRC 59 (1988)
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REVIEW, INrERLOCUTORY
expansion of issues as cause for; AUD-888, T1 NRC 257 (1988)
.howing necessary for grant of; ALAD-888, T1 NRC 257 (1988)
through directed certification; AUD-888, T1 NRC 257 (1988)

RISK
inhalation exposure, EPA concerns with; AUD-885, T1 NRC 59 (1988)
Sec Probabilistic Risk Assessment
RULEMAKING PE11TIONS
luthority of Executive Director for Opentions to deny; DPRM-88-1, T1 NRC 613 (1988)
RULES OF PRACIlCE
Iction on 2.206 requests where Staff has Ilready published documents containing safety evaluatioos,
'cope of; 00-88-5, T1 NRC 327 (1988)
adequacy of partial inspection or sampling to Illay 2.206 petitioner's concerns; DO-S8-4, T1 NRC 317
(1988)
amicus briefs, cootent of; ALAD-885, T1 NRC 59 (1988)
appeal time limits; ALAD-894, 27 NRC 632 (1988)
appellate briefs, need for record suppot\ in; ALAD-S8S, T1 NRC S9 (1988)
availability of officially noticed documents; ALAD-88S, 27 NRC 59 (198S)
basis Ind specificity requirements for 2.206 petitions; 00-88-1, T1 NRC 33 (1988); 00-88-3, 27 NRC
308 (1988)
contentions, 1imiLttions imposed by content of; LDP-S8-6, T1 NRC 245 (1988)
directed certification, parallel hearings to consider additional issues u basis for grant of; AlAD-888, 27
NRC 257 (1988)
directed certificatioo, showing necessary for grant of; ALAD-S89, T1 NRC 265 (1988)
directed certificatioo, unique or erroneous licensing board interprcLttions and applications of regclatioos
as cause for; ALAD-S88, 27 NRC 257 (1988)
dismissal of application for scruor reactor operator license on mootness grounds; LDP-88-1D, 27 NRC
29 (1988)
effect of application for renewal of license on existing license; LDP-88-15, T1 NRC 576 (1988)
form fat submission of new evidence; AUD-885, 27 NRC 59 (1988)
interlocutory review, expansion of issues as cause for; ALAD-888, 27 NRC 257 (1988)
issues on which summary disposition is applicable; LDP-S8-12, 27 NRC 495 (1988)
late-filed contentions, basis and specificity requirements; AlAD-S83, 27 NRC 43 (198S)
late-filed contentions, factors balanced to determine admissibility of; ALAD-S83, T1 NRC 43 (1988)
local public document rooms, authority to est.tblish; LDP-S8-5, T1 NRC 241 (1988)
official notice of technical documents prepared by another agency; ALAD-885, 27 NRC 59 (1988)
proper vehicle for seeking interlocutory review; ALAD-888, T1 NRC 257 (1988)
reopening I record in informal proceedings; LDP-88-3, T1 NRC 220 (1988)
reopening I record, burden on movant; AlAD-S86, T1 NRC 74 (1988)
reopening. record, criteria for; ALAD-883, T1 NRC 43 (1988); ALAD-886, T1 NRC 74 (1988)
retention of jurisdiction where reactor operator license applicatioo has beet dismissed as moot;
LDP-88-lD, 27 NRC 29 (1988)
.how-cause proceedings, purpose of, and filing time for; ALAD-886, T1 NRC 74 (1988)
showing necesSlry for grant of interlocutory review; ALAD-888, T1 NRC 257 (1988)
unopposed motions, grant on procedural grounds; LDP-S8-15, T1 NRC 576 (1988)
RUMOR CONTROL
promptness Ind adequacy of responses; LDP-88-2, 27 NRC S5 (1988)
SAFE SIIUIDOWN EARTIIQUAKE
basis for, II Perry facility; 00-88-10, T1 NRC 657 (1988)

SAFE1Y
of high-density rcracking of spent fuel pool; LDP-88-10A, 27 NRC 452 (1988)

SAFE1Y ISSUES
resolution of, prior to authoriution of low-power license, need for; AlAD-892, 27 NRC 485 (1988)
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SAFETY SYSTEMS
Sec Engin~ Safety Systems
SCHEDUUNG ORDERS
showing necessary for interlocutory review of; ALAD·889, Z1 NRC 265 (1988)
SECURITY
Sec Physical Security
SEISMIC ANALYSIS
of spent fuel pool nw; LBP·88·9A, Z1 NRC 387 (1988)
SEISMIC DESIGN
of Petry facility, adequacy of; DD-88·10, Z1 NRC 6S7 (1988)
SENIOR REACTOR OPERATOR UCENSE
dismiual of application as moot; LBP·88·1B, 'II NRC 29 (1988)
examinatiat mJuiIements for; LBP·88·10, Z1 NRC 417 (1988)
Staff =patsibility for findings and determinations at uncontroverted issues; LBP·88·16, 'II NRC 583
(1988)
SETILEMENT AGREEMENT
on suspension of byproduct material license, approval of; LBp·88·17, Z1 NRC 586 (1988)
SnOW·CAUSE ORDER
dismissal of, for tacit of legal basis; AL\B.885, 27 NRC 59 (1988)
SnOW·CAUSE PROCEEDINGS
rtay of, pending canpletion of criminal investigatiat, denial of request for; LBP·88·IA, Z1 NRC 19
(1988)
basis and specificity requirements for petition. for; 00.88·1, Xl NRC 33 (1988); 00.88·3, 'II NRC
308 (1988)
.
need for, where Staff hIS already published documents containing safety evaluations, scope of; DD·88·5,
27 NRC 3'I1 (1988)
pwpose of, and filing time for; AL\B·886, Z1 NRC 74 (1988)
standard for initiation of; DD·88-4, 'II NRC 317 (1988)
SIGNIF1CANT HAZARDS CONSIDERATION
hearing rights at: LBP·88·10A, 27 NRC 452 (1988)
SIMUlATOR EXAMINATIONS
grading standards for, U3P.88·10, 'II NRC 417 (1988)
SOURCE MATERIALS
NRC aulhority over, ALAB·885, 'II NRC 59 (1988)
SPECIAL NUCLEAR MATERIALS
inventory dilI'erences: DD·88·1, 'II NRC 33 (1988)
NRC aUlhority over, ALAD·885, 'II NRC 59 (1988)
SPECIAL-FACIUIY POPULATIONS
registratiat, monitoring, and decattamination following ndiological emergency; LBP·88·2, Z1 NRC 85
(1988)
SPENT FUEL
lealc.ge and disintegration in storage pools; LBP·88·9A, 'II NRC 387 (1988)
SPENT FUEL ASSamUES
ndiation effects 00, in spent fuel pool; U3p·88·9A, 'II NRC 387 (1988)
SPENT FUEL POOL
!Ugh·den.ity reraclting. safely of; LBP·88·10A, Z1 NRC 452 (1988)
integrity during storage under expanded c.pacity; U3p·88·9A, 'II NRC 387 (1988)
temperature, admissibility of contentions on, in operating license amendment proceeding; LBP·88·10A.
Z1 NRC 452 (1988)
SPENT FUEL POOL EXPANSION
environmental impact statement mJuircment for, U3P·88.10A, 'II NRC 452 (1988)
SPENT FUEL POOL RACKS
seismic analysis of: LBP·88·9A, 27 NRC 387 (1988)
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SPENT FUEL STORAGE
long-term, effects on integrity of spent fuel; LBP-SS-9A, 27 NRC 387 (1988)
long-term, environmental impact of; LBP-88-l5, Z7 NRC 576 (1988)
STATE AND LOCAL GOVERNMENTS
absence of participation in emergency planning IS impediment to operating license issuance; LBP-88-9,
Z7 NRC 355 (1988)
STAY
of administrative proceeding pending canpletim of criminal investigatim; AU-88-1, Z7 NRC 475
(1988)
of Ihow-cause proceeding pending completim of criminal investigation; LBP-88-1A, Z7 NRC 19 (1988)
STlPULATION
providing for wilhdnwal of all contentims; LBP-88-4, Z7 NRC 236 (1988)
STORAGE
onsite, of ~idual ndioactivity for 30 years, approval of plan for; LBP-88-4, Z7 NRC 236 (1988)
See also Spent FUel Stol'llge
STRESS CORROSION CRACKING
of IlaWes. Jtee1s in lpent fuel pool; IllP-88-9A, Z7 NRC 387 (1988)
STRONI'IUM-90
therapeutic uses of; LBP-88-3, Z7 NRC 220 (1988)
SUA SPONTE ISSUES
need for licensing board to issue sepante order stating reasons for nising; ALAB-890, 27 NRC 273
(1988)
SUBJECT MATrnR 1URISDICTION
retroactive expansim of; CU-88-1, 27 NRC 41 (1988)
SUMMARY DISPOSmON
burden m movant for; LBP-88-12, Z7 NRC 495 (1988)
Issues susceptible to; LBP-88-12, 27 NRC 495 (1988)
of legal authority contentims, denial of; LBP-88-9, Z7 NRC 355 (1988)
SURVEIU.A.NCE
of mill tailings disposal lUes, charges to mill owners to cover cost of; DPRM-88-2, Xl NRC 619
(1988)
TECHNICAL SPECIFICATIONS
applicability to loading of spent fuel pool ncb; LBP-88-9A, Z7 NRC 387 (1988)
inlpproprlate IppliCition of; DOo88-2, Xl NRC 303 (1988)
TESTING
See BlIckncss Testing; Examinations; Polygl'llph Testing
TIIERMAL STRESSES
in expanded spent fuel pool; LBP-88-9A, Z7 NRC 387 (1988)
THREE MILE ISLAND
.imilanty of Rancho Seeo reactor to; DOo88-5, Xl NRC 3Z7 (1988)
TRAINING
adequacy II Rancho Seeo; D0-88-5, Z7 NRC 3Z7 (1988)
of cmeTgency =pcnse workers, flaws in; LBP-88-2, 27 NRC 85 (1988)
of nmlicensed personnel, preclusion of utility employee from luPervisory =ponsibilities for;
ALAB-887, 27 NRC 81 (1988)
of police for traffic cmtrol during ndiological emeTgency, need for; LBP-88-13, Z7 NRC 509 (1988)
TRANSIENTS
overcooling, II Rancho Seeo; DD-88-S, Z7 NRC 327 (1988)
TRANSPORTATION OF UCENSED MATERIALS
viol.tim of documentatim and labeling requiremenu; LBP-SS-IA, 27 NRC 19 (1988)
TRESPASSING
at nuclear reactor lite, ndiological effects; D0-88-6, 27 NRC 591 (1988)

1-38

SUBJECT INDEX

URANIUM MILL TAlllNGS RADIATION CONrROL ACT
compliance with EPA regulations; DPRM-88-2, Z1 NRC 619 (1988)
retroactive application of to require cleanup of cmtaminatim that oc:c:urred before 1978; ALAB-885, Z1
NRC 59 (1988)
VIOLATIONS
of documentation and labeling requirements for shipment of licensed materla1a; WP-88-1A, Z1 NRC 19
(1988)
leverity level IV, of Part 50, Appendix B, Criterim X; D0-88-4, Z1 NRC 317 (1988)

WAIVER
of regulations, mowing ncc:cssary for; ALAB-888, Z1 NRC 2S7 (1988)
WASTE DISPOSAL
mill tailings. selection of new sites for; DPRM-88-2, Z1 NRC 619 (1988)
WATER
Sec Groundwater
WlTIIDRAWAL
of contentions through stipulation; WP-88-4, 27 NRC 236 (1988)
WITIIDRAWAL OF liCENSE APPliCATIONS
terms for; WP-88-15, 27 NRC 576 (1988)
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APOllO FACILITY: Docket No. 7G-135
REQUEST FOR ACTION: January S, 19S5; DIREcrDR'S DECISION UNDER 10 c.F.R. 12.206;
DD-88-1, Z1 NRC 33 (1988)
BRAIDWOOD NUCLEAR POWER STATION, Units 1 and 2: Docket Nos. 5().45~OL, S().4S7-OL
(1988)
OPERATING UCENSE; March 25, 1988; DECISION; ALAB·890. Z1 NRC
EDWARD HINES, JR. MEDICAL CENTER: Docket No. 3G-1391·SC
SHOW CAUSE: April 29, 1988: MEMORANDUM AND ORDER (Ruling at M~at for Ternponry
Suy of Proceeding); AU·88-1. Z1 NRC 475 (1988)
HUMBOlDT BAY POWER PLANT, Unit 3; Docket No. SG-133·0LA
OPERATING UCENSE AMENDMENT: February 9,1988; ORDER (Dismissing Contentions and
Terminating Proceeding); LBp·88-4, 27 NRC 236 (198S)
laCROSSE BOIUNG WATER REAcrOR; Docket No. 50409·0L
OPERATING UCENSE: May 13, 1985; MEMORANDUM AND ORDER (Motion 10 Tenninatc
Proceeding); LBP·8S·15, 27 NRC 576 (1988)
UMERICK GENERATING STATION, Unit I: Docket No. SG-3S2·0LA
OPERATING UCENSE AMENDMENT: May 5,1988; MEMORANDUM AND ORDER (Granting
Ucemcc'. M~on for Summary Disposition); LBP·8S·12, 27 NRC 49S (19SS)
PALO VERDE NUCLEAR GENERATING STATION, Unit I: Docket No. 5G-528
REQUEST FOR ACTION; MIlCh 14, 1988; DIREcrDR'S DECISION UNDER 10 c.F.R. 12.206;
DD-SS-2, Z1 NRC 303 (1988)
PALO VERDE NUCLEAR GENERATING STATION, Units I, 2, and 3; Docket Nos. SG-528, SG-S29,

m

SG-S30
REQUEST FOR ACTION; Juno IS, 1988; DIREctOR'S DECISION UNDER 10 C.F.R. 12.206;
DD-8S-8, Z1 NRC 639 (1988)
PERRY NUCLEAR POWER PLANT, Unit 1: Docket No. S044G-OLA
OPERATING UCENSB AMENDMENT: April 26, 1988; ORDER DISMISSING PROCEEDING;
LBP·88·II, Z1 NRC 472 (1988)
PERRY NUCLEAR POWER PLANT. Units 1 and 2; Docket NOI. S044O, SG-441
REQUEST FOR ACTION; Juno 22, 1988; DlREcrOR'S DECISION UNDER 10 C.F.R. 12.206;
DD-SS·10, 27 NRC 657 (1988)
PILGRIM NUCLEAR POWER STATION; Docket No. SG-293
REQUEST FOR ACTION: May 27,1988; INTERIM DIREcrOR'S DECISION UNDER 10
c.F.R. 12.206; DD-88·7, Z1 NRC 601 (1988)
.
RANCHO SEeO NUCLEAR GENERATING STATION; Docket No. SG-312
REQUEST FOR ACTION; March 18, 1988; DIREcrDR'S DECISION UNDER 10 c.F.R. 12.206;
DD-88-4, Z1 NRC 317 (1988)
REQUEST FOR ACTION; March 22, 1988; DIREcrDR'S DECISION UNDER 10 c.F.R. 12.206;
DD-88·S, Z1 NRC 327 (1988)
SAN ONOFRE NUCLEAR GENERATING STATION, Units 2 and 3; Docket Nos. 5G-361-OL.
5G-362-OL
OPERATING UCENSE: May 9, 1988: ORDER (Resolving Remanded Medical Services Issue);
LBP·88·14, Z1 NRC S69 (1988)

1-41

FACILITY INDEX

SEABROOK STATION, Units 1 and 2; Docket Nos. 5().443.QL, 5~.QL
OPERATING UCENSE; February 4, 1988; MEMORANDUM AND ORDER; ALAB·884, Z1 NRC
56 (1988)
OPERATING UCENSE; March 18, 1988; MEMORANDUM; ALAB·889, Z1 NRC US (1988)
OPERATING UCENSE; March 23,1988; MEMORANDUM AND ORDER (Protecing Wonnation
from Public DiJc1osure); LDP.88·8, Z1 NRC 293 (1988)
SEABROOK STATION, Units 1 and 2; Docket Nos. 5().443.QL-l, 5~·OL-l
OPERATING UCENSE; January 8, 1988; MEMORANDUM AND ORDER; ALAB·882, Z1 NRC 1
(1988)
OPERATING UCENSE; Febroary 3, 1988; MEMORANDUM AND ORDER; ALAB·883, Z1 NRC
43 (1988)
OPERATING UCENSE; February 22, 1988; MEMORANDUM AND ORDER; ALAB·886, Z1 NRC
74 (1988)
OPERATING UCENSE; April 25, 1988; MEMORANDUM AND ORDER; ALAB·891, Z1 NRC 341
(1988)
OPERATING UCENSE; May 24, 1988; DECISION; ALAB·892, Z1 NRC 485 (1988)
OPERATING UCENSE; June 14, 1988; MEMORANDUM AND ORDER; AlAD·894, 27 NRC 632
(1988)
OPERATING UCENSE RENEWAL; February 17, 1988; MEMORANDUM AND ORDER (Renewal
of Low·Power Authorization; Denying NECNP', Motion far Leave to File a Reply); LDP·88·6, Z1
NRC 245 (1988)
SHOREHAM NUCLEAR POWER STATION, Unit 1; Docket No. 50-322·0L-3
OPERATING UCENSE; April 8, 1988; MEMORANDUM (Extension of Board', Ruling and Opinion
on ULCO Summary Disposition Motions of Legal Authority (Realism) Contentions and Guidance
to Parties on New Rule 10 C.F.R. §50.47(c)(I»; LDP·88·9, Z1 NRC 3S5 (1988)
OPERATING UCENSE; May 9, 1988; PARTIAL INITIAL DECISION ON SUITABILITY OF
RECEPTION CENTERS; LDP·88·13, Z1 NRC 509 (1988)
SHOREHAM NUCLEAR POWER STATION, Unit 1; Docket No. S0-322·0L-5
OPERATING UCENSE; February I, 1988; INITIAL DECISION (Emcrg<l1cy Plan Exercise);
LDP·88·2, 27 NRC 85 (1988)
OPERATING UCENSE; March 9, 1988; MEMORANDUM AND ORDER (Concerning Retention of
Jurisdiction); LDP·88·7, Z1 NRC 289 (1988)
SHOREHAM NUCLEAR POWER STATION, Unit 1; Docket No. 50-322·0L-6
OPERATING UCENSE; January 7,1988; MEMORANDUM AND ORDER (In Re: ULCO'S
Request for Authorization to Operate It 2590 of Full Power); LDP·88·1, Z1 NRC 7 (1988)
OPERATING UCENSE; March 4, 1988; MEMORANDUM AND ORDER; ALAB·888, 27 NRC 257
(1988)
SOUTH TEXAS PROJECT, Unit 1; Docket No. 50-498
REQUEST FOR ACTION; March 18, 1988; DIRECTOR'S DECISION UNDER 10 C.F.R. §2.206;
DD·88·3,27 NRC 308 (1988)
REQUEST FOR ACTION; June 17, 1988; DIRECTOR'S DECISION UNDER 10 C.F.R. 12.206;
D0-88·9, 27 NRC 648 (1988)
ST. LUCIE NUCLEAR POWER PLANT, Unit 1; Docket No. 50-33S·0LA
OPERATING UCENSE AMENDMENT; April 20, 1988; MEMORANDUM AND ORDER;
lllP·88.10A, 27 NRC 452 (1988)
OPERATING UCENSE AMENDMENT; June 13, 1988; DECISION; ALAB·893, 27 NRC 627
(1988)
THREE ~nLE ISLAND NUCLEAR STATION, Unit 1; Docket No. 50-289·CH
SPECIAL PROCEEDING; February 19, 1988; MEMORANDUM AND ORDER; CU·88·1, 27 NRC
41 (1988)
SPECIAL PROCEEDING; February 23, 1988; DECISION; ALAB·887, 27 NRC 81 (1988)
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TURKEY POINT NUCLEAR GENERATING PLANT, Units 3 and 4; Docket Nos. 5()'25()'OU.2,
5().251-OU·2
OPERATING UCENSE AMENDMENr; April 19, 1988; INITIAL DECISION; LBP·88·9A, Xl NRC
387 (1988)
WOLF CREEK GENERATING STATION, Unit 1; Docket No. 5().482
REQUEST FOR ACTION; May 26, 1988; DIRECTOR'S DECISION UNDER 10 C.F.R. §2.206;
DD-88·6, Xl NRC 591 (1988)
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